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414.  The  Case*  Ob-  tiIe  Bankers  in  the  Court  of  Exchequer, 
and  afterwards  in  the  Exchequer-Chamber  and  Parliament ; 
S  W.  &  M.— 12  William  III.  a.  d.  1690--1 696— 1700. 


[,^  After  the  RestoratioD,  it  was  usutl  with  « few 
greiit  Bankert,  to  accommodate  the  crown 
with  large  sums  of  money  on  the  credit  of 
the  growini;  prckluce,  either  of  taxes  granted 
by  parliament,  or  of  the  hereditary  re?eDue ; 
the  mode  being,  not  as  it  now  ipeneralljr  is, 
to  charge  the  public  ret enne  with  annuities 
in  perpetuity  for  the  interest  redeemable  on 
payment  of  the  principal,  but  to  give  tallies 
and  orders  of  the  Exchequer,  for  paying 
both  principal  and  interest  out  of  the  first 
monies  from  the  funds  pledged  as  a  security. 
Lord  Clarendon  particularly  explains,  how 
such  business  was  transacted  between  the 
crown  and  the  hankers.  2  Clarend.  Coniin. 
fol.  ed.  31&.  The  good  faith  for  some  time 
obserred  by  the  crown  had  established  so 
much  confidence  on  the  part  of  the  Bankers, 
that  they  lent  their  money  without  the  least 
suspicion  of  seeing  a  misapplication  of  the 
revenue  appropriated  to  repay  them.  Other 
circumstances,  too,  concurred  to  inspire  con- 

.  fidence  ;  for  in  t66r,  the  king  issued  a  De- 
claration, by  which  he  solemnly  promised, 
that  he  would  not  '  on  any  occasion  what- 
'  ever,'  suffer  an  interruption  of  payment  on 
these  orders  of  the  Exchequer  ;t  and  about 
the  same  time  they  received  the  sanction  of 
a  statute  to  make  them  transferable  proper- 

*  See  Skinner,  601. 

f  The  words  are,  **  We  will  myk  upon  any 
accasion  whatsoever,  permit  or  sufier  any  alte- 
ration, anticipation,  or  interruption  to  be  made 
of  our  said  subjects'  securities ;  but  that  they 
shall  from  time  to  time,  receive  the  monies  so 
secured  unto  them,  in  the  same  course  and 
method  as  they  were  charged  and  ought  to  be 
8atisfie<l.  Which  resolution  we  shall  likewise 
hold  6rniand  smsred,  in  all  future  assignments 
and  securities,  to  be  by  us  gpranted  upon  any 
other  advance  of  money  by  any  of  our  subjects, 
ppon  any  future  occasion  for  our  service.'* 

VOL.  XIY. 


ty.    Bankers'  Case  by  Tumour,  Sd  ed.  135, 
19  Cha.  2,  c.  19.    Keble's  Stat.    Bat  not- 
withstanding thus  pledging  his  royal  word» 
the  Bankers  were  finally  deceived.*     In 
167 1,  when  the  debt  to  them  was  abore  a 
million  of  money,  the  king,  having  reiolred 
on  a  new  war  with  the  Dutch,  and  knowing 
that  his  parliament  would  be  averse  to  tbe 
measure^  to  supply  his  necessities  resorted' 
to  the  violent  expedient  of  shutting  the  Ex- 
chequer ;  which  was  executed,  by  postpon- 
ing the  payments  there  on  orders  before  it-, 
sued,  with  a  very  limited  exception.    TI10 
disgrace  of  first  suggesting  this  step  is  attri- 
buted to  the  earl  of  Sbaftesbnry,  that  of  pro* 
posing  it  to  the  king  is  given  to  lord  Cliffbrd  ; 
both  of  which  lords  were  members  of  the 
then  confiilential  council  so  well  kn^wn  by 
the  name  of  the  Cabal.     At  first  the  poct- 
ponement  of  payment  was  only  for  a  year  ; 
but  it  was  afterwards  continued  so  as  to  ex- 
clude the  Bankers  from  all  hope  of  ever  re- 
ceiving tbe  principal  of  their  great  debt. 
These  proceedings  involved  the  Bankert, 
particalariy  sir  Robert  Vyner^  in  the  greatest 
aiatipeis ;   nor  was  the  mischief  confined  to 
themi  great  part  of  the  monies  they  had  lent 


*  **  The  Duke  shall  wield  his  copqueriny 

sword. 
The  Chancellor  make  a  speech. 
The  ^ng  shall  pass  his  honest  word. 
The  pawn'd  revenue  sums  afford. 
And  then  come  kiss  my  breech." 
The  Young  Statesmen,  written  in  1680.    Sea 
a  note  to  lord  Danby's  case,  vol.  10,  p.  599  of 
this  Collection. 

<*  The  pecuniary  profit  to  Charles  2,  by  shut- 
ting up  the  £xche<fuer  in  1672,  (and  instead 
of  repaying  any  pnnciiial  sums  that  had  been 
advanced  upon  its  security  .issuing  only  the  legal 
annual  interest  of  six  percent)  was  1,:JI28,596/.** 
Sinclair's  Hiat.  of  Revenue,  1735,  p.  196, 
B 
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to  the  crown  belongrin^  to  other  penon.^ ;  to 
much  indeed,  that  the  number  of  crediion 
to  the  Bankers  was  ooin|>uted  to  be  near 
10,000.     However,  after  various  postfione- 
tnentit  of  payment  to  the  Bankers  and  their 
creditors,  it  was  at  length  agreed  by  the 
crown  to  relieve  the  Bankers;  for  iihich 
purpose  the  king,  in  1677,  granted  annuiiiea 
to  tnem  out  of  the  hereditary  Excise,  equal 
to  six    per  cent,  interest  on  their  several 
debts,  but  redeemable  on  payment  of  the 
principal.     This  interest  was  accordingly 
paid  till  1683 ;  but  it  then  became  in  arrear, 
and  continued  so  at  the  Revolution  ;   and 
the  snits,  which  were  oommenoed  to  enforce 
the  payment  of  (hese  arrears,  are  the  subject 
of  the  following  case. 
"  The  firrit  procMding  was  m  Petition  to  the 
barons  of  the  Exchejquer  for  pavment  of  the 
arrears  of  the  annuitiet  ffraalM ;   to  wbidi 
petition   the  Attorney   Genera)   demurred. 
Two  pomts  were  made,  ftrst,  Whether  the 
grant  out  of  the  Excise  was  good,  and  se- 
condly, Whether  a  petition  to  the  barons  of 
the  Ejccheqner  was  a  proper  remedy.    On 
the  first  point  the  whole  coart  agreed,  that 
in  general  the  king  could  alienate  the  reve  • 
Dues  of  the  crown  ;    but  Mr.  baron  Lech- 
mere  differed    from  the  other  barons,  by 
thinking,  that  this  particular  revenue  of  the 
Excise  was  an  exception  ta  the  general  rule. 
But  all  amed,  that  the  Petition  was  a  pro- 
per remed;^.    Judgment  was  therefore  given 
for  the  petition,  by  directing  payment  to  the 
oomplaioants  at  the  receipt  or  the  Exchequer. 
**  A  Writ  of  Error  was  brought  on  this  judg- 
ment by  the  Attonicy  General  in  the  Ex- 
chequer chamber.     There  all  the  judges, 
who  argued,  held  the  grant  out  of  the  Ex- 
cise good.     A  majority  of  them,  including 
lord  chief  justice  FIolt,*a*so  .ippravcd  of  the 
remedy  by  petition.    But  lord  chiof  justice 
Treby  was  of  opinion,  that  \],o  bainns  of  the 
Exchequer  were  nol  authorised   to   make 
order  for  payments  on  thcr^ctipt  of  the  Ex- 
cheq^uer,  and  therefore  that  the  remedy  by 
petition  to  tlie  barons  w^s,  iuapplicahlc.     In 
this  opinion  he  was  seconded  by  lord  keeper 
Komuiers,  who  distingnished  himself  by  one 
of  the  most  elaborate  Arguments  ever  deli- 
Tered  in  Westminster- hall.     A  doubt  then 
arose,  Whether  tlic  lord  chancellor  ami  lord 
liigh  treesorer  were  at  liberty  to  gi^  c  judg- 
ment according  to  their  own  opinion  in  op- 
position to  that  of  a  miyoritv  <»f  the  attendant 
judges  ;  in  other  words,  wbether  the  judges 
called  by  the  lord  treasurer  and  lord  keeper, 
were  to  be  considered  as  mere  assistants  to 
them  without  voices.     The  Opinion  of  the 
jud^  being  taken  on  this  point,  seven 
against  three  hdd.  That  the  lord  treasurer 
/and  lord  chancellor  were  not  concluded  by 
tbe  opinions  of  the  judges :   and  thereibre 
thai  tlie  lord  keeper  m  tiie  case  in  question, 
tlien  being  UieD  no  kird  treasurer,  might 
give  judgment  according  to  his  owo  opinion. 
J^ii  Sofflmers,  coiicurriiig  ia  tbit  idea  re- 


▼ersed  the  judgment  of  the  court  of  Ezdie* 
quer.     But  the  case  was  aftrrwards  carried 
by  error  into  fiarKaroeat,  and  there  the  lorda 
reversed  the  jiii^ment  of  the  Exchequer 
chamber,  and  affirmed  that  of  the  Excne- 
quer.     However,  notwithstanding  this  final 
decision  in  favour  of  the  Bankers  and  their 
c^reditora,  it  appears  by  a  subsequent  statute, 
that  they  were  te  receive  only  one  half  of 
their  debt;  the  IS  and  13  W.  3,  after  ap- 
propriating certain  sums  out  of  the  heredi- 
tary Excise  for  public  uses,  providing,  that, 
in  lieu  of  the   annuities  granted   to  the 
Bankers  and  all  arrears,  the  hereditary  Ex- 
ciie  shooM  ailer  tbe  36th  of  December, 
1701,  be  charged  with  annual  sums  equal  to 
an  interest  of  3  per  cent,  till  redeemed  by 
pay  mentof  one  moiety  of  the  principal  sumS| 
13  and  13  W.  3,  c.  12  ami  16.    Why  such 
a  compoaitioD  ef  the  debt,  aAer  prevailing  in 
the  suits  commenced  to  enforce  payment, 
•bonM  be  accepted,  we  are  unable  to  ac- 
count— It  is  observable,  that  part  of  one  ar- 
ticle of  the  Impeachment  of  lord  Stommera 
n  founded  on  his  reversing  the  Jndgmeut  of 
the  Exclieqoer  without  calling  the  barons 
before  him ;  the  31  E.  3,  c.  13,  particuUriy 
requiring,  that  they  should  be  called  to  give 
the  reasons  of  their  Jud;^roent,    The  same 
article  criminates  him  fm*  saving,  that  parti- 
cubr  subjects  might  have  riglits  and  interests 
without  any  remedy  for  the  recovery,  unless 
by  petition  to  theperson  of  the  king  ;  a  po- 
sition to  w  hich  effect  occurs  in  the  course  of 
his  Aif  umcut  in  this  case  of  the  Bankers^* 
'*  There  are  seversl  printed  ret)orts  of  this  case. 
Mr.  Freeman,  afterwards  lord  chancellor  of 
Ireland,  {gives  a  short  note  of  the  Arguments 
in    the  Eichrquer.     Tlie  fifth   volume  oi 
Modern  Itcports  contains  a  full  state  of  tbe 
Pleadings  in  the  case,  iind  of  the  .4q;^umeDts 
of  the  cniff  justices  1 1  lilt  and  Treby  in  the 
Exchequer- cIiHmber.      Holt's  Argument  is 
also    in    Skinner's    IU|H>rN,    601.       Lord 
Sommcrs\    .4rgunieiit  in  the  Exchequer- 
chamber  was  priniftl  separatelv  in   1733. 
All  these,  except  the  re |N)rt  by  Skinner,  we 
shall  introduce  in  their  rcsprctivc  order.    We 
shall  then  «uld  a  copy  of  the  printed  Case 
which  was  delivereif  to  tlie  Lonls  by  the 
plaintiff*  on  error  in  parliament ;  for  which 
we  are  obhsfed  to  the  kind  communication  of 
Mr.  8<>ijcaut  Hill,  whose  valuaMe  treasure 
of  parliauicntarv  ca$c&  Is  well  known  to 
gentlemen,  of  tbe  law.     It  was  out  ef  our 
power  to  give  the  printed  Case  on  the  part  of 
the  crown  ;f  it  not  being  in  the  collection  to 
which  we  were  permitted  to  have  reconrse, 
though  esteemed  by  far  the  most  perfect  of 

*  See  the  Proceedings  against  lord  Som* 
raers,  in  the  present  volume. 

f  Mr.  Rose  very  obligingly,  fJnly  1811), 
caused  inquirv  to  be  made  in  lus  cnfice  for  thm 
printed  case,  but  without  success.  Hie  earliest 
printed  cases  preferred  there  appear  to  be  of 
the  year  1738. 


6] 


in  ti«  Cwrt  ^Extkepter,  S[c. 


A.D.  noo. 


[6 


ainr  ezntiog.  The  whole  of  what  we  shtU 
offer  to  the  reader  will  condade  with  the 
Jadgment  in  MriiaaMat,  and  Che  IVoteit 
tnK^ed  upon  the  occasion,  both  taken  from 
the  Joomals  of  the  Lords. 
**  About  a  year  after  the  detertnination  of  the 
Case  of  the  Bankers  by  the  Lords,  a  coatro- 
Tersy  arose  about  the  disposition  of  the  for- 
ieited  esti^tes  in  Ireland,  in  the  course  of 
which  the  question,  as  lo  the  rifht  of  the 
king  to  alienate  the  hereditary  estates  and 
revenues  of  the  crown,  was  considered .  Dr. 
Davenant  commenced  the  dispute,  by 
puMishinfj^  his  Discourse  on  Graints  and  Re- 
sumptions. The  object  of  the  discourse  was 
to  evince,  that  the  Grants  made  by  Ifiog 
William  of  the  Irish  forfeitures  should  be 
resumed,  and  that  those  forfeitures  should  be 
applied  towards  paymentof  the  public  debts. 
In  enforcing'  this  advice,  though  the  anther 
argues  for  the  propriety  of  ^  parliamentary 
rauinption  of  royal  grants,  when  they  are 
exorbitant,  and  the  neoessiUfs  of  the  sute 
are  firgent,  yet  be  rather  insinuates  a  doubt 
of,  dian  directly  denies  the  ancient  right  of 
the  crown  to  alienate  its  hereditary  estates. 
But  then  be  cites  a  rscovd  of  parliament  of 
the  11  Hen.  4,  wliich  leFcr  ooourred  in  tbe 
Aiigument  of  the  Case  of  the  Bankers,  and 
which  he  ooostrues  to  be  a  statutory  jprohihi- 
tioa  of  future  alienations,  except  vfuen  the 
king  shall  be  out  of  debl :  adding,  that  tbe 
force  of  this  law  had  beea  eradad  by  clauses 
o^fKMi  obUant^t  but  that  these  were  con- 
demned  by  the  Bill  of  Rights.  The  great 
ability  and  learninff  conspicuous  in  this  per- 
ftrmance  rendered  it  of  too  much  importance, 
not  onlv  to  those  interested  in  the  grants  of 
thf  Irish  forfeitures,  bnt.toall  deriving  under 
rsgal  alienations  of  a  modern  date,  to  snier 
the  impressions  from  it  to  remain  unresisted. 
The  subjiBct  was  accordingly  imdertuken  by 
a  writer,  whose  name  is  npt  transmitted  to 
us,  hot  whose  work  proved  him  ?ery  adequate 
to  (be  ooutfst^  The  piece  we  allude  to  was 
Buhlisbed  early  in  1701,  bv  tbe  title  of  <*  Jms 
tUfgiMm,  or  the  King's  Right  to  grant  for- 
ftitnrss,  and  oiliei'  Reveiuies  of  the  crown, 
^ko."  ll  is  reprinted  is  (he  8d  volumeof  tbe 
l^^illsfitioo  of  State  Tracts  duri^ftbe  reign  of 
lung  William.  The  autiftor  kya  a  great 
aUess  on  the  concurrence  of  all  tbe  Jmtgts 
W  the caseof  the  Bankers,  that  io  genml 
the  king  could  alienate ;  aQd  g^ves  a  short 
history  of  the  several  opinions  advanced  in 
tbe  progress  of  ^lat  case.  He  also  denies 
t)ie  application  of  tbe  record  of  11  Hen.  4, 
cited  1^  Davenant  Tbe  result  of  tbe  ooa- 
frofersy  was  unfavourable  to  th(»  tfrapliass  of 
Um  liish  Forfeitures :  for  by  an  English  act 
of  p^liament,  such  lands  as  had  bisn  for- 
i'eiled  since  tbe  Hevolutipp  were  vested  in 
tnostees  tp  be  soU  for  the  public  benefit ;  all 
fFtr^MU  gmpla  of  the  forfeitures  were  made 
Tfid;  spa  the  rents,  directed  to  be  reserved 
lo  tlM  Ofowa  on  sale  by  the  trustees,  were 
appoiomi  to  be  for  support  of  tbe  govern- 


ment of  Ireland,  and  to  he  unalienable,  11 
and  14  W.  3,  c.  3.  Such  readers,  as  are  dis- 
poeed  to  inform  tliemsclves  further  on  the 
contest  in  pa  rliament  about  these  Irish  for- 
feitures, may  consult  Mr.  Harris's  Life  of  kinff 
William,  and  the  Journals  of  the  English 
pariiament  for  the  years  1699  and  17JD0, 
with  the  2d  volume  of  State  Tracts  during 
the  reign  of  king  William. 
«« The  "  Bankers'  Case  by  Mr.  Tumour,*' 
which  we  have  rt^ferrvd  to  in  the  preceding 
pari  of  this  note,  was  published  by  that 
gentleman  soon  after  the  first  stoppage  of 
payment  to  the  Bankers,  in  order  to  expose 
the  injustice  and  illegality  of  that  measure, 
and  to  ^  persuade  the  re-opeqing  of  the 
Excheqi|er.  It  is  written  with  great  ability 
and  learmng,  and  well  deserves  to  be  re^  by 
every  lawyer.  The  author  animadverts  aa 
those,  who  advised  shutting  the  Exchequer, 
with  great  severity  j  but  at  the  same  timfs 
observes  great  diNX>rum  ltwards>  the 
personally."    Hacgrave. 


Extract  f&qm  1  Frbsman's  JLepobts^ 

3S1. 

Upon  the  pExrrioN  of  Hornbeb,  Willl\i|son, 
SMrra,  and  Stonb.  Hill.  1691.  In  Spae* 
cario. 

King  Charles  tbe  find,  having  taken  up  great 
sums  of  money  of  the  petitioners,  or  their  tes- 
tators, who  were  Baiikere,  in  consideration 
thereof  granted  to  them  and  their  heirs  several 
annuities,  chargeable  upon  the  hereditary  re* 
venue  of  excise,  given  to  the  king  by  the  statute 
of  19  Car.  9,  cap.  24. 

The  said  annuity  beinf:  for  many  years  ar- 
rear,  the  petitionera  exhibited  their  petition  to 
th«  barons  of  the  Excbrtpier  Hq^r  the  said  ar- 
rears; whereupon  two  ^nesCkms  did  arise, 

1st  Whether  this  grant  of  the  king  wero 
goad  to  bind  the  suecessor,  so  as  to  continue  a 
charge  upon  the  said  revenue  ? ' 

I9d.  Whether  the  petitkmers  had  taken  their 
proper  remedies  tor  recovery  of  the  said  ar- 
ream? 

Ad  primam  Q»uui\  Atkins,  Turton  and 
Powell,  were  of  opinion,  That  the  grant  warn 
good  to  ebarg[e  the  successor. 

It  was  admitted,  that  tbe  kingoould  notgrapt 
away  his  kingdom,  nor  put  it  in  vassalage  or 
auiiiBetisn  to  the  pope  or  any  other,  as  is  said  in 
4  Inst.  13,  14, 8S,  S03,  357. 

That  the  king  may. grant  an  annaity  or 
chaige  his  revenue.  2  On,  78,  6  Go.  50,  7 
Co.  SI,  9  H.  7,  12.  S  Inst.  58.  Vaugh.  141, 4 
last  99,  Dyer  9S,  9  H.  4,  12  Bro.  auinz.  f , 
8  Rot.  174, 198, 19  H.  6, 4,  4  Inst  134,  6  Go. 
73,  3  Bd.  98,  Moor  833,  9  U.  7,  8,  Beg. 
Ong.  198,  946,  307,  81  Ed.  3,  47. 

That  it  must  be  said  of  whose  hands  to  be 
received,  or  else  it  is  not  good,  for  he  cannot 
charge  his  person.  Nat  Brev.  52,  Dy.  92, 
Hob.  148. 
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Obj.  Thai  it  was  out  of  in  iDCdrporad  inbe- 
litaiice. 

Ads.  It  is  ^ood  notwithsUtiding.    1  Intt.  47. 

Obj.  It  y\Bs  pretended,  tbat  the  kin^wae 
deoeifed  in  bis  f(i*mnt,  as  to  the  omsidcraUoo. 

Ans.  if  the  king*  be  deceived  in  a  coosiderm- 
tion  real  executory*  it  will  void  the  grant,  bat 
not  in  a  cuusideration  personal  executml.  Plow. 
454,  Lane  3,  76,  108,  10  Co.  47,  6  Co.  56,  1 
Co.  43,  Yelr.  1, 11  Co.  90,  Hob.  230. 

Tbat  tbi*re  ba%e  been  acts  of  resumptk>n 
abews  thai  the  grants  were  {^ood,  because  diey 
could  not  be  avoided  but  by  act  of  parliamenL 

Obj.  This  is  but  an  authority,  and  so  void  by 
dcith,  because  revocable. 

Aos.  It  is  an  intenvt ;  and  a  licence  coupled 
with  an  interest  is  irrevocable.  Dy.  176,  Nat. 
BrtT.  923,  Plow.  457,  Paha.  rep.  171,  172, 
Dyer  49. 

AdtecuntT  Qarff',  all  the  barons  held,  that 
the  reineil  V  by  |»etition  to  the  barons  was  a  pro- 
per remedy,  and  tbat  it  was  in  their  power  to 
relieve  Uie  petitioners,  and  in^  judgtnent  for 
theoi.    Kielw.  17t),  Stamf.  73,  75. 

A  petition  of  right  lies  as  well  for  a  personal 
aaaieal  due.  Plow.  377,  434,  Wrotb's  case, 
And  Netill'scase,  9  H.  6, 13, 1  Roll.  539,  Lane 
08,  4  Inst.  415. 

Baron  LMshmere  e  contra :  tbat  the  kinj|r 
coald  not  alien  or  charge  thia  revenue.  Fleta 
183,  3,  549.  Selden,  Grotius,  Prvn  9,  390. 
Vindication  of  the  liberties  of  En^l.  IPreeinen. 

1.  It  was  given  in  lieu  of  a  revenue  unaliena- 
ble hot  by  act  of  parliament,  viz.  the  court  of 
Wards. 

S.  If  the  king  may  alien  part,  be  may  alien 
all,  and  then  the  subjects  will  bear  the  burden, 
§or  they  moit  grant  new  supplies  to  support 
the  crown. 

3.  This  charge  was  granted  by  the  king  at  a 
time  when  he  had  no  occasion  tor  money,  but 
merely  tor  to  gratify  bis  prodigality,  l»eiog  at  a 
time  when  the  parliament  rained  gofden  showers 
into  his  lap. 

It  appears  by  the  answer  Edward  the  third 

Eve  the  pope,  that  it  is  not  in  the  power  of  the 
ig  to  alien  his  kingdoms,  &c.  4  In:  t.  13,  14. 

4.  Tlie  very  words  of  the  act  of  parliament 
ahew,  tbal  it  was  the  intent  of  the  parliament 
it  should  continue  in  the  crown  unalienable, 
there  being  the  words  *  for  ever  hereaf\er  to 
remain  to  the  king  and  his  successors,'  several 
times  in  the  act. 

5.  A  power  in  the  act,  to  enable  the  king  to 
let  to  (arm  for  three  years,  shews  the  parua- 
ment  never  intended  he  should  have  power  to 
•lien  aa  he  pleased. 

6.  Where  the  parliament  intended  a  power 
il  the  king  to  alien,  it  is  otherwise  worded ;  as 
in  the  acu  that  give  monasteries  to  the  crown 
it  is  said, '  to  do  therewith  as  he  pleased.* 

But  Judgnient  was  given  for  the  petitioners, 
npon  the  opinion  of  the  other  three  jndgea. 


EXTBACT  FROM  5  MODKRN  RbFOETS^S^. 

The  &ing  and  Hornby's  Caae.  Term.  &  Trin. 

7W.3. 

A  Petitkm  to  the  treasurer  and  barons  of  the 
Exchequer,  exhibited  b;|^  Joseph  Hornby,  Ter. 
Hill.  1  Gnlielmi  et  Marie,  for  the  alkiwance  of 
letters  patents  granted  by  king  Charles  8,  for 
Myment  of  an  annuity  out  of  the  Excise,  6cc,* 
The  Attorney -geoeraldemurs generally.  The 
court  gave  judgment  for  the  |>etitiooer  Hornby  ; 
whereupou  the  Attorney -general  brought  a  writ 
of  error. 

Argued  in  the  Exchequer-chamber,  where 
the  judgment  was  reversed. 

Record,  petition,  et  morac.  superinde  et 
judicium,  et  brevis  de  error*. 

The  Arguments  of  the  lord  chief  justice 
Treby  for  the  reversal,  antl  the  lord  chief  jus- 
tice Holt  for  the  affirmance. 

Termino  Saneti  flilbrii   anno  1  Golielma  et 
Marie,  regis  et  regime. 

Lond.  Mid.  **  Memorandum,  qood  Joie* 
phus  Hornby  de  Lond.  gen*  Tenit  coram 
baronibus  de  Scaccario  vicesiimo  prime  die 
Octobr.  hoc  termino  in  propria  persona  sua 
et  exhibuit  coria  hie  quasdaro  literas  pa- 
tentes  dom.  Caroli  serundi  nuper  regis  Ang- 
lisB,  &c.  sub  magiio  'sigillo  AnglisB  eoo- 
fect.  geren.  dat.  tricessimo  die  ApiKs  anno 
regiii  diet.  dom.  Caroli  nnper  regis  AoglisB 
▼icessimo  nono  eid.  Joteplio  Hornby,  hmrd.  et 
asvignat.  suis  oonfect.  de  annnali  redditu  tive 
summa  roille  trecent.  quinquagint.  et  duar.  Ubr. 
septendectm  solid,  et  decern  denar.  anoatim 
solvcnd.  recipiend.  et  perci|»ien<l.  [Anglic* 
taken]  per  pned.  Josephum  Hombjr,  h«rM.  et 
assijrn.  sues  in  perpetuum  de  redditibus  reven- 
tionibus  proficuis  et  perquisit.  et  emolument, 
et  Bolutionibus  rcaenat.  sur^en.  crescen.   et 

Krovenien.  eid.  nuper  dom.  regi  Carolo  sectmdo 
tered.  et  successoribos  suis  de  pro  ex  sive  ra- 
tiooe  d^ti  Excisse  [ Anglice  doty  of  ExdseJ 
super  potum  lu|mlar  et  illopulat'  et  afioa  li- 
quores  infra  regn.  Angfin,  domin.  Wallise ;  et 
vill.  Barwici  super  Twedam  (virtute  actos  par- 
liamenti  tact,  anno  rej^ni  ejuedem  noper  regia 
Caroli  secundi)  duodecimo,  intitul.  *  An  Act 
for  taking  away  the  court  of  Wards  and  Liveries, 
and  tenures  b  caiute,  and  by  knights  servioeand 
purveyance,  and  for  settling  a  revenue  tfpam 
nia  majesty  in  lien  thereof.*  Dat  et  coneeaBi 
solvend.  quarteriatim  (viz.)  ad  festum  Anaon* 
eiationis  beats  Marite  Virgiais,  Nattnlatie 
aancti  Johannis  Baptist',  saneti  Mich.  Arch.  a| 
Nativilatis  Dom.  )>er  oNuas  et  sequalea  por* 
tiooes  sub  fidncia  in  iisdeni  literis  pateaiihni 
expressH.  Et  pned.  Joapphos  Horaby  Mtit 
literaa  patent,  de  reoordo  hio  irrotnUri.    QiMfl 

Soidem  literas  patent  barones  hie  lecaperit  el 
las  legi  et  anb  aerie  verhorum  m  iiadcfls  liHria 

•  Vidi  Bbvwtr'a  M .  &  Rt^ 
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patent  content,  irrotnlari  pneoepemnt.  £t 
tenor  earund.  fiterarum  patent*  sequitur  in  htec 
Yerba.    (Scilicet:) 

**  Charles  the  second,  bj  tbemcc  of  God  of 
Englaod,  Scotland,  France,  and  Ireland,  kingf, 
delender  of  tlie  faith,  &c.  to  all  to  whom  tbeie 
presents  shall  come,  greetinsr.  Whereas  since 
tbetirae  of  our  happy  restoration,  we  haTe 
been  inYol?ed  in  great  and  foreign  wars,  as 
well  for  the  safety  of  our  government,  as  for 
the  Yindication  of  the  rights  and  privileges  of 
our  subjects  ;  in  the  prosecution  whereof,  we 
have  been  constrained  kr  some  years  pest,  con- 
trary to  onr  incliuation,  to  postpone  the  pay- 
ment of  the  monies  due  from  us  to  several 
^Idsmiths  and  others,  upon  tallies  struck,  and 
orders  r^^istered  on,  and  payable  out  of  several 
branches  of  our  revenne,  and  otherwise  :  and 
although  the  present  posture  of  our  affairs  can- 
not reasonably  spare  so  great  a  sum  as  must  be 
applied  to  the  satisfaction  of  those  debts,  yet 
considering  the  great  difficulties  which  very 
many  of  onr  loviug  subjects,  who  put  their  mo- 
nies into  the  hands  of  those  jgoldsmiths  and 
others;  from  whom  we  received  it,  do  at  present 
lia  mider,  almost  to  their  utter  ruin  for  want  of 
their  said  monies;  we  have  rather  chose,  out 
of  our  princely  care  and  compassion  towards 
oar  people,  to  suffer  in  our  own  affairs,  than 
that  our  loving  subjects  should  want  so  season- 
able relief:  and  having  seriously  considered 
of  the  way  and  means  to  effect  this  onr  present 
purpose,  we  could  not  find  any  more  effectual 
and  less  prgudicial  to  us  in  the  present  posture 
of  our  revenue,  than  by  granting  to  each  of 
them  the  said  goldsmiths  and  others,  to  whom 
ive  are  indebtetlas aforesaid  respectively,  and 
to  bis  and  their  heirs  and  assigns,  an  annual 
ram  or  payment  answerable,  in  value  yearly  to 
the  interest  of  their  respective  debts,  at  the  rate 
of  six  pounds  per  cent  per  annum,  for  all  such 
monies  as  are  due  unto  them :  the  considera- 
tion whereof  induced  us  to  command  our  high 
treasurer  of  England,  to  cause  all  the  accompts 
of  the  said  goldsmiths  to  be  stated  and  made  up 
by  Richard  Aldworth,  esq ;  oneof  our  auditors, 
to  the  Ist  day  of  January,  1676,  which  having 
been  accordio|?ly  cast  up  and  settled,  it  appears 
thereby  that  tnere  is  due  and  owing  by  us  unto 
Om*  trusty  and  well  beloved  subject,  Joseph 
Hornby  of  London,  goldsmith,  the  sum  of 
99,648/.  5t.  6d,  In  satisfaction  whereof,  a<s 
OOrding  to  our  intent  in  these  presents  expressed, 
we  haye  resolved  to  grant  unto  him  the  sum  of 
l,d6S/.  17s.  tod,  per  annum,  out  of  that  part  of 
oor  revenue  of  Excise  which  was  granted  to  us, 
our  heirs  and  successors  for  ever  bv  an  act  of 

Cliament  made  in  the  ISth  year  or  our  reign, 
tuM,  *  an  act  for  taking  away  the  court  of 

*  wards  and  liveries  and  tenures  m  capite,  and 

*  by  knights  service  and  purveyance,  and  for 

*  settling  a  revenue  upon  hb  majesty  in  lieu 

*  thereof.'  Knoiv  ye  therefore,  that  we,  for 
Ihe  consideration  aforesaid,  and  in  satisfaction 
or  liea  of  the  said  debt,  or  sum  of  99,548/. 
6i.  64.  by  us  owin^  to  the  said  Joseph  Hornby, 

'  of  oarcapedal  graeei  oeitaio  Knowledge, 


and  mere  motion,  have  given  and  granted,  and 
by  these  prcMnts,  for  us,  our  heirs  and  soccet - 
sors,  do  give  and  grant  unto  the  said  Joseph 
Hornby,  his  heirs  and  assigns,  the  annual  or 
yeaHy  rent  or  sum  of  1,35^.  ITs.  lOd.  of  law- 
fill  money  of  England,  to  be  yearlv  had,  re-; 
ceived  and  taken  by  the  said  Joseph  Hornby^ 
his  heirs  and  assigns  for  ever,  out  of  the  rents, 
revenues,  profits  and  perquisites,  emoluments 
and  payments  reserved,  arising,  accming  or 
coming,  or  that  hereafter  shall  or  may  be  re- 
served, arise,  accrue  or  become  due  or  payabia 
to  us,  our  heirs  and  successors,  out  of;  for  or 
by  reason  of  the  duty  of  excise  upon  beer,  ale. 
and  other  liqctors,  within  our  kingdom  of  En- 
gland, dominion  of  Wales,  and  town  of  Ber- 
wick upon  Tweed,  by  virtue  of  the  said  act  of 
parliament ;  the  said  sum  of  1,359/.  17s.  lOd. 
per  annum,  to  be  paid  quarterl^r  at  the  four  most 
usual  feasts  in  the  year,  that  is  lo  say,  at  the 
feast  of  the  Annunciation  of  the  blessed  yirflnn 
Mary,  the  Nativity  of  St.  John  the  Baptist,  8t. 
Michael  the  archangel,  and  the  birth  of  onf 
Lord  God,  commonly  called  Christmas,  by 
even  and  equal  portions,  in  trust  for  such  of  the 
creditors  ot  the  said  Joseph  Hornby,  as  within 
one  year  next  ensuing  die  date  hereof  sball^ 
upon  notice  of  these  presents,  deliver  up  their 
securities,  and  accept  of  assignments  of  pro- 
portionable parts  of  the  said  yearly  sum  of 
1,359/.  17s.  tod:  for  satisfaction  or  their  re^ 
spective  debts,  according  to  the  true  intent  and 
meaning  of  the  covenant  in  that  behalf  herein- 
after contained  for  so  much  as  their  proportion- 
able parts  shall  amount  unto,  and  in  the  mean 
time  shall  not  sue  or  prosecute  the  said  Joseph 
Hornby,  his  heirs,  executors  or  ariministrarors, 
for  sucn  their  debts  :  and  the  residue  and  over- 
plus of  the  said  yearly  sum  of  1,359/.  17i.  tOd, 
to  tvmain  and  be  to  and  for  the  proper  use  and 
benefit  of  the  said  Joseph  Hornby,  his  heirs  and 
assigns,  without  any  trust  or  account  whatso- 
ever ;  the  first  payment  of  the  said  sum  of 
1,359/.  17i.  tod,  to  commence  from  the  feast 
of  the  birth  of  our  Lord  God  1676.  And  we  do 
hereby,  for  us,  our  heirs  and  successors,  au- 
thorize, direct  and  appoint  our  high  treasurer, 
chancellor,  under  treasurer,  chamberlain  and 
barons  of  oor  Exchequer,  and  the  high-trea- 
surer and  commissioners  of  the  treasury,  chan- 
cellor, under- treasurer,  chamberlain  and  barons 
of  the  Exchequer,  of  us,  our  hears  and  succes- 
sors that  hereaAer  shall  be,  and  all  other  ofliceri 
and  ministers  of  the  said  court,  and  of  the  re- 
ceipt thereof,  now  being,  or  that  hereafte 
shall  be,  that  they  and  every  of  th^m,  in 
their  respective  places,  do  from  time  to  time» 
upon  request  of  the  said  Joseph  Hornby, 
his  heirs  or  assigns,  respectively  perform  aU 
acts  necessary  for  the  constant  and  due 
payment  of  the  said  yeariy  rent  or  sum  of 
1,359/.  17i.  lOd.  to  the  said  Joseph  Hornby, 
his  heirs  or  assigns,  as  the  same  shall  grow  due 
and  become  payable,  and  of  every  such  part 
and  parts  as  tne  said  Joseph  Hornby,  his  heirs 
or  assigns,  shall  ^nt  or  assign  to  any  person 
or  perMms  from  tmie  to  time,  according  to  the 
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trait  aod  tfiMnMBl  in  thit  Mulf  bama  oca- 
taincd;  m3 m  nciCMioa ihall  be,  IW7 or  itrike, 
or  ctuie  to  W  le? ied  or  itridLeo  in  the  reoei|it 
^the  Exchequer,  of  n|  our  hent  «d4  euo- 
cetton  from  time  to  time,  taJiiee  of  pro  or 
aaeigBmeot,  or  other  talUei,  •••  the  caee 
may  require,  end  as  shall  be  desired,  upoo 
the  commissioocriv  treasurers,  receiyen,  col- 
lectors or  &rmers  of  the  said  duty  aod  re? e- 
ime  for  the  time  being,  or  upoo  such  other 
person  or  persons  as  ought  to  be  charged  or 
c^rgeable  therewith,  or  accountable  to  us,  our 
heirs  aod  successors  for  the  same,  who  are 
hereby  reouired  and  directed  from  time  to  time 
to  make  due  payment  thereof  accordinglv,  so 
that  the  said  Joseph  Hornby,  his  heirs  ano  as- 
signs respectivdy,^  of  all  or  aoy  part  or  parts 
thereof,  may  certainly  and  duly,  ami  on  every 
^  the  said  quarterly  feastdays  afore- mentioned, 
for  ever  hereafter  have  and  receive  the  said 
yosriy  rent  or  sum  of  1,352/.  17i.  lOd.  hereby 
mnted  out  of  our  said  revenue,  without  any 
further  or  other  warrant  to  be  sued  for,  had  or 
obtained  from  us,  our  heirs  and  suocaeiors,  in 
that  behalf,  an4  without  any  accompt,  imprest, 
or  other  chaige  to  be  set  upon  the  said  Joseph 
Hornby,  his  heirs  or  assigns,  or  any  of  them, 
for  the  same.  And  if  it  shall  happen  at  any 
time  hereafter,  that  the  rents,  isBues  or  profits 
of  our  said  rereoue  shall  be  paid  into  the  re- 
ceipt of  oar  EiEchequer,  or  elsewhere,  to  the 
use  of  us,  our  heirs  or  suocessors,  before  the 
levying  of  tuch  tallies,  or  before  payment  be 
maae  to  the  said  Joseph  Hornby,  bis  heirs  or 
assigns  respectively,  or  the  ssid  yearly  rent  or 
sum  of  1,352/.  17i.  lOd.  oranv  part  thereof, 
according  to  the  true  intent  of  tnese  our  letters 
patents ;  then  and  in  such  case  our  express  will 
and  pleasure  is,  and  we  do  hereby  of  our  further 
especial  grace,  certain  knowledge,  and  mrre 
motion,  for  us,  our  heirs  aod  successors,  autho- 
rize and  require  the  high-treasurer  and  com- 
missioners of  the  treasury,  chancellor  or  under- 
treasurer,  chauiberiain  aiid  Imroos  of  the  ex- 
chequer, of  us,  our  heirs  and  successors  for  the 
time  being,  and  all  other  oiEcers  and  ministers 
of  the  exchequer,  and  of  the  receipt  thereof, 
that  they  or  such  of  them  to  whom  it  apper- 
tains, do  irom  time  to  time,  as  often  as  need 
shall  be,  well  and  trulv  pay  or  cause  to  be  paid 
unto  the  said  Joseph  tlornuy,  his  heirs  anu  as- 
signs respectively,  out  of  such  monies  as  shall 
be  so  paid  into  our  exchequer,  or  elsewhere,  to 
tlie  use  of  us,  our  heirs  and  successors,  all  such 
or  so  much  of  the  said  yearly  rent  or  sum  of 
1,358/.  17s.  lOd,  as  shall  from  time  to  time  be 
in  arrear  or  unpaid  after  the  fioistdays  or  times 
of  payment  aforesaid,  or  any  of  them,  without 
any  further  or  other  warrant  to  be  sued  for, 
had  or  obtained  in  that  behalf,  and  without  any 
accompt,  imprest,  or  other  charge  to  be  set 
upon  huD  the  said  Josqih  Eonsby,  his  heira  or 
assigns,  for  the  same  or  any  part  thereof.  And 
these  our  letters  patents,  or  the  exempKficatkm, 
entry  or  inrollment  thereof,  shall  be  unto  the 
high-treasurer,  commisBoncis  of  the  treasury, 
thannrllwr  .and  imder*tiBasaBar.  oh«mifcariam 
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and  barons  of  the  exchequer,  of  ui,  omr  heirs 
and  sacoasoors,  ^hd  all  pther  ofikers  and  minis* 
ters  of  the  said  exchequer,  and  to  the  comous* 
aieocnL  treasurer,  receivers,  collectors,  farmeis, 
and  all  other  officers  and  ministers  of  our  said 
reTooue  of  excise,  a  good  and  suffidetat  wamat 
and  discharfs  for  all  and  whatsoever  they  or 
any  of  them  respectively  shall  do  or  cauae  to  be 
done  b  or  about  the  premises,  pursuant  to  our 
will  and  pleasure  herein-befbre  decUred.  Aod 
our  farther  will  and  pleasure  is,  and  we  do 
hereby  of  our  especial  gmce,  certain  know- 
ledge, and  mere  motion,  grant,  direct  and  ap- 
point, that  all  such  tallies  of  pro  or  assigomom, 
or  other  tallies  as  shall  be  hereafter  levied  or 
strode  upon  our  said  revenue  of  excise  at  the 
instance  and  desire  of  said  Joseph  Hombv,  hb 
heirs  or  assigns  respectively,  fur  or  towarus  tho 
satisfaction  or  aecuring  tlus  pavuient  of  the  said 
yearly  rent  or  sum  ot  1,35S/.  17s.  10^  or  aay 
part  thereof,  ahall  be  well  and  truly  paid  ami 
satisfied  out  of  the  said  revenue  quartorly,  and 
every  quarter  as  aforessid,  and  shall  be  pieAr- 
rable  and  pr^erred  before  any  oiher  quarterly 
payments  out  <^  tlie  same,  by  %irtue  or  colour 
of  any  warrant,  order  or  direction  wbataoerer 
of  any  aiWr-date,  excepting  only  such  yearly 
sums  as  are  necessarily  payable  for  tlie  ma- 
nagement of  our  ssid  revenue,  and  except  the 
yearly  sums  amounting  to  13,809/.  15s.  4)|/. 
or  tnereabouts,  payalde  thereout  unto  our 
dearest  consort  the  queen,  as  parcel  of  her 
jointure,  and  the  jfearly  sum  of  34,000/.  pay- 
abk)  to  our  dear  brother  James  duke  of  York ; 
which  said  several  sums,  we  will  and  do  herahy 
direct,  shall  be  paid  and  satisfied  unto  our  said 
dearest  consort,  and  to  our  said  most  dear 
brother,  out  of  the  said  revenue,  duly,  con- 
stantly, and  in  the  first  place  before  any  of  the 
ssid  payments,  or  any  other  paymeou  what- 
soever to  be  made  out  of  the  same.  And  eyr 
will  aod  pleaaure  is,  and  the  said  Ju^ph  H.om- 
by,  lor  himself,  liis  heirs,  execwiors,  and  ad- 
ministrators, covenant,  grant  and  ngrce,  to  and 
wiih  us,  our  heirs  and  uiccessovs,  tliat  bo  the 
saiJ  Joseph  Hornby,  his  heirs  and  assignfi^ 
sinll  and  will  at  aav  time  or  timea,  within  one 
year  next  ensuing  the  date  hereof,  grant  and  as- 
sign proportionable  part  and  part*  of  the  said 
yearly  renter  sum  of  1,3581.  17s.  10^  unto 
such  of  his  creditors  or  others  by  their  appoint- 
^  ment,  as  will  be  content  to  deliver  up  their  a^ 
'  curities,  and  lake  such  a«k4gnments  in  sslisfao* 
tioo  of  their  debts,  accordiog  to  the  trusts  herein- 
before expressed ;  and  tliat  he  tbe  said  Jusenb 
Hornby,  bis  beini  or  assigns,  shall  not,  nor  wilL 
during  the  said  space  ot  one  year,  make  any 
grant  or  aas^nsMat  of  all  or  any  part  of  the 
said  yeariy  sum  of  1,358/.  17i.  10^.  unto  any 
person  or  (lomoos  but  such  as  are  crediton  eif 
the  said  Joseph  Hornby,  or  others  by  their  ap- 
pointment as  aforesaid :  and  that  if  any  dif- 
ference ahall  at  any  time  or  times,  withLi  the 
space  of  one  year  and  a»  half  now  next  cens- 
ing, arise  between  the  said  Joseph  Hornby,  his 
heijs,  executoi*,  administratnrsor  smignsj  or  say 
oflhom,  aod  the  nki  ocditon,  or  Mjr  of  tbemt 
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toodiiiig  the  nsi^iiig  or  disposinf;  of  all  or 
ony  part  or  parts  of  the  said  annuity  or  yearly 
sum  of  1,352/.  17s.  lOd.  that  then  the  said 
Joseph  Uornby,  his  heirs,  execators,  adminis- 
trators and  assigns,  shall  and  will  from -time  to 
time  submit  themseltes,  and  all  matters  and 
IhinffB  retating  thereunto,  to  the  comptrol  of 
the  lord  high  treasurer,  or  the  commLssioners 
tf  the  treasury  for  the  time  being,  and  shall  and 
If iH  obtcffe  and  fulfil  all  such  order  and  direc- 
fions  as  the  lord  high  treasurer,  or  thecommis- 
siOBers  of  the  treasury,  shall  from  time  to  time 
malwor  gife  concerning  the  same.  Provided 
always,  and  our  further  will  and  pleasure,  intent 
and  meaning  is,  and  is  hereby  declared  to  be, 
that  all  assignments  to  be  made  as  well  belhre 
as  after  the  said  space  of  one  year,  of  any  part 
or  part!  of  thasaid  yearly  sum  of  1,952/.  17i.  lOc/. 
hereby  granted,  shall,  within  the  space  of  30 
days  next  after  the  execution  thereof,  be  en- 
rolled belbre  the  auditor  of  the  receipt  of  the 
Eariie^er,  or  the  clerk  of  the  Pells  for  the 
tioie  bong,  to  the  end  it  may  appear  what  as- 
aigumeuts  hare  been  granted,  and  payments 
may  ^  madis  thereupon  according  to  the  intent 
of  thew  presents,  and  that  every  assignment 
nut  so  cnroHed,  shall  be  of  none  effect.  Pro- 
vided atoo,  thai  when  we,  our  heirs  or  sue- 
ceasors,  shalT  at  entire  payments  have  actually 
paid  the  ftiH  sura  of  29,548/.  5t,  6d.  of  lawftil 
raooer  of  England,  to  the  said  Joseph  Horn- 
byTfals  ktinimi  anigns,  and  to  such  person 
or  persons  to  whom  such  assignment  or  assign- 
ments shall  be  made  as  afbrnaid  respectively 
in  proportion  amongst  them,  after  the  rate  of 
lOOl.  principal  money,  for  each  and  every  61, 
per  ann.  which  they,  every,  or  any  of  them  re- 
saeetively  shall  or  ouglit  to  have  and  enjoy  of 
tneaaid  yearly  sura' of  1,352/.  17i.  lOtf.  hereby 
granted  oy  virtue  of  these  presents,  or  such  as- 
sigmnent  or  assignments  as  shall  be  noade  and 
iiwoNed  as  aforesaid,  and  so  after  those  propor- 
tiona  awl  ratea  for  greater  or  lesser  sums  as 
the  reapeetive  cases  shall  happen,  and  also  the 
arrears  if  the  said  yearly  sum  of  1,352/.  17s. 
lOtl.  if  ay  be ;  that  then  these  presents,  and  the 
grantttftne  said  yearly  sum  of  1,352/.  17i.  lOd. 
shaB  eease  and  ne  void,  any  thin^  herein  be- 
fore contained  Id  the  contrary  notwithstanding. 
And  we  do  hereby  of  otn*  further  especial  grace, 
certdn  knowledge  and  mere  motion,  for  us, 
onr  tiekv  and  successors,  grant  unto  the  said 
JimefAi  Hornby,  bis  heirs  and  assigns ;  and  our 
expiew  pleasure  is,  that  these  our  letters  pa- 
tents, bikI  every  dause,  article,  and  sentence 
thuM  conlaiiied,  whereupon  any  ambigoity 
or  doabi  irtiall  or  may  arise,  that  tlie  same  shal  1 
be  itt  all  tfanes  expounded  and  taken  most  fk- 
voynddy  and  beneficially  for  the  advantajpfe  of 
the  said  Joseph  Hornby,  his  heirs  and  assigns; 
and  that  tbeae  our  letters  patents  shall  be  good 
and  cfltooal  m  law,  and  shall  be  available  to 
Ae  asid  Joseph  Hornby,  his  heirs  and  assigns 
iespeot&valy,mr  his  ana  their  receiving  and  en- 
joymg'tlie  said  yearly  rent  or  sum  of  1,S52/. 
171.  lOd.  with  all  the  arrearages  thereof  in 
narnier  afbuoiid,  notwithstanding  the  not  re- 


citing or  not  mentwning,  or  not  tniTy  and  cer- 
tainly reciting  or  mentioning  of  any  act  or  acts 
of  parliament,  whereby  the  Mii.l  retenue  was 
given  and  granted  unto  us,  onr  heirs  and  sue* 
cessors,  orliy  what  title  we  have  received  or 
enjoyed  the  same:  and  notwithstanding  the 
not  reciting  or  not  mentioning  in  this  our  grant, 
any  lease  or  leases,  grant  or  grants,  charge  or 
charges,  made  of  or  u|Hvn,  or  out  of  the  said 
revenue,  or  any  part  thereof  alone  on  the  said 
revenue,  or  on  the  some,  and  nny  other  part  or 
parts  of  our  revenue  of  excise,  or  generally  on 
our  revenue,  or  the  date  or  contents  of  such 
leases  or  grants,  or  of  the  persons  to  whom  the 
same  are  made :  and  notwithstanding  that  no 
mention  be  herein  of  the  direct  and  certain 
yearly  and  other  rents  and  profits  of  the  pre* 
misses,  or  of  the  certain,  true  or  direct  nature 
of  such  rents  and  profits,  or  how  or  in  what 
manner  they  arise,  become  due,  or  payable 
unto  us,  our  heirs  ami  successors :  and  not- 
withstanding the  not  mentioniog  how,  and  in 
what  manner  the  said  debts  due  from  us  to  the 
said  Joseph  Hornby  ariseth  ])articularly,  or  any 
mistake  m  the  stating,  or  in  the  quantity  or 
sum  of  the  aforementioned  debt  due,  or  herein 
mentioned  to  be  due  by  us  to  the  said  Joseph 
Hornby :  and  notwithstawling  the  statute  of 
Henry  the  4th,  late  kin^ of  England,  |iublisbed 
in  the  first  year  of  his  reign :  ami  notwithstand- 
ing the  statute  of  Henry  the  ath,  late  king  of 
England,  made  and  published  in  the  18th  year 
of  his  reign :  and  notwithstanding  the  statute 
of  Henry  the  8th,  late  king  of  England,  made 
and  published  in  the  S6th  year  of  his  reigm : 
and  notwithstanding  the  statutes  or  acts  of  tnio 
present  parliament,  made  and  published  in  the 
19th  year  of  our  reign,  whereby  the  said  reve* 
nue  was,  or  was  mentioned  or  intended  to  be 
granted,  settled,  and  confirmed  unto  us,  our 
heirs  and  successors,  or  any  article,  elause, 
sentence,  or  restraint  therein  contaiiied:  and 
notwithstimding  any  defect  in  this  our  grant» 
or  any  act,  statute,  ordinance,  proclamation, 
provision  or  restraint  whatsoever  made  or  pro- 
vided, or  any  other  act,  matter,  or  thing  what* 
soever  to  the  contrary  hereof,  in  any  vrise  not- 
withstanding. And  lastly,  our  will  and  plea- 
sure is,  and  we  do  hereby  of  our  more  abundant 
ffrace,  certain  knowledge,  and  mere  motion, 
mr  us,  and  our  heirs  and  successors,  covenant 
and  grant  to  and  with  the  said  Joseph  Hornby, 
his  Ireirs  and  assigns,  that  due  payment  shall 
he  made  of  the  said  yearly  sum  of  1,352/.  17#. 
lOd,  herehy  granted,  and  all  other  things  here- 
by directed  to  be  done  on  our  part,  shall  be 
from  time  to  time  done  and  performed,  accord- 
ing to  the  true  intent  and  meaning  of  these 
presents :  and  that  if  at  any  time  hereafter* 
any  defect  or  question  shall  be  found  or  made 
of  or  in  the  vahdity  of  diis  our  present  grant, 
that  then  upon  the  humble  petition  of  the  said 
Joseph  Hornby,  his  heirs  and  asngns,  we,  our 
heirs  and  successors,  will  be  graciously  pleased 
to  make  such  further  grant,  assurance  and  con- 
firmation of  the  said  yearly  rent  or  sum  nf 
l,8o9/.  17#.  lOi.  to  thesatrl  Jusrph   ll«»:!'!>v. 
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In  iMiit  m  Mrigoi,  as  b?  Mir  attoiMy-MMnl 
■hall  be  spprotad  of  and  adt iaed,  aod  by  Um 
counael  learned  in,  tbe  law*  ef  the  said  Joseph 
Hornby,  his  heirs 'or  asrigns,  shall  be  adtised 
and  desired,  and  with  s«eh  hsnefieial  ola«ses 
therein  to  be  oootained,  as  shaU  be  thiMifht  ex- 
pedient and  most  condoeinf  to  the  perfbrmance 
nf  our  will  and  pleasurs  hmin  before  declared. 
lu  witness  whereof,  &e. 


*  Qnibos  qnidem  Uteris  patentibiis  leetis 
pr«d.  Josephus  Hornby  dicit,  quod  vi||;ore 
prsmissomni  ipse  idem  Josephus  Hornby 
seisit.  fait  de  et  in  pned.  annnali  redditn 
sire  somma  mille  treoent  auinquagint.  et 
duarum  libr.  septendedm  lolia.  et  deoem  do- 
ner, ut  do  feodo  et  jur.  et  sic  inde  seisit.  ez- 
isten.  ipee  tdea  Josephus  Hornby  postea, 
sciticet  quinto  die  Augusti  anno  re^pu  dooiini 
(nuper  regis)  Carol!  secundi  trioesimo  tertio 
apod  We«tm.  prvd.  per  qnoddam  scrintum 
suusD  iigillo  suo  sigiHat.  et  in  cur.  hic  de  re* 
eord.  debit,  inodo  ct  debit.  Juris  forma  irro- 
tttlat.  cojus  dat.  est  eisdem  die  et  anno  ult. 
meotionat  pro  consideration,  in  eodem  script 
nientiOBat  refauEsrit  pnefat.  domino  C^arolo 
secundo,  luMredibos  et  sucoosoribus  suis  an- 
nual, sum.  seioeut  hbr.  parcel,  prsd.  an- 
nual, sum.  mille  trecent.  quinquagmt.  dnsr. 
libr.tapleadeeim  solid,  et  decern  denar.  prvlat. 
Josepho  ut  pnefert  oonceis.  prout  per  record, 
cur.  il.  liquet  et  apparet,  et  ipse  idem'  Jo- 
sephus Hornby  oontinnuTit,  et  adhuc  seisit. 
exist,  ut  de  fesdo  et  jure  de  et  in  annnali  red- 
ilitu  sivfe  summa  septtngent,  quinquagint 
duar.  libr.  septendecim  solid,  et  decern  dniar. 
resid.  pr«d.  annualis  redditus  sive  summc 
mille  trecent  quinquagint  duar.  libr.  sep- 
tendecim solid,  et  decern  denar.  in  literis  pu- 
tentibus  pned.  meokiooal.  et  per  easdem  eid. 
Josepho  ut  prefcrt.  conoess.  et  eundem  an* 
nualem  redoitum  sire  sumnuim  septingent 
quinqusgJDt.  et  duar.  libr.  septendecun  solid, 
et  decern  denar.  resid.  proHl.  annualis  rsdditus 
sirs  sumnue  mille  trecent  quinquagint  duar. 
libr.  septendedm  solid,  et  decern  denar.  de 
iure  habere  et  recipere  debuit  et  debet  rigore 
literarum  patentium  pred. 

*Et  prmt  Josepnus  ulterius  dicit,  quod 
ipse  reoepit  etsatinactus  fuit,  et  existit  de  et 
pro  omnibus  srrearagiis  prsd.  annualis  sum- 
msK  septingent  quioqui^at  et  duar.  libr. 
septendecim  iolid.  et  decem  denar.  debit  et 
soiubil.  ad  lestum  et  pro  festo  Annunciationis 
beata  Maria  Vir]^inis,  anno  regni  domini 
(nuper  regis)  Caroli  lecundi  tricesimo  quinto, 
St  quod  suroma  quinque  mille  octogmt.  et 
duar.  libr.  quatuor  denar.  et  uoius  oboli,  pro 
srrearagiis  ejusdem  annualis  sununap  sep- 
tingent quinquagint.  et  duar.  libr.  septen* 
decun  solid,  et  decern  denar.  post  pned. 
festum  AnnunciationisbeatK  Marue  Virginis, 
anno  tricesimo  quinto  supradict.  debit,  et  so- 
iubil. sd  festum  et  pro  lesto  natalis  domini, 
oommuniter  Tocat.  Christmas  ult.  prcte* 
lit  anno  prime  regnuum  dictoruro  domini 
ipgb  ft  doming  reguue  ruoo  nodo  debit,  et 
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insolubiL  existit  pr«&t  Josepho  Hornby, 
adlieet  sum.  cent  oclogint.  et  octo  libr.  oua- 
tuor  solid,  quinque  denar.  et  unius  oboU, 

Kn  uno  quarterio  anni  finit  ad  featum 
atifitatis  sancti  Johannis  Baptists,  anno 
regni  dicti  (nuper  regis)  Caroli  secundi  tri^ 
rssimn  quinto,  et  simil.  sum.  centum  octo- 
ginta  et  octo  libranim  quatuor  solidorum 
quinque  dsnariorum  et  unius  oboli,  pro  uno 
alio  quarterio  anni  6nit.  ad  tintum  sancti  Mi- 
chslis  Arehan^li  anno  tricesimo  quinto  sa- 
pradiet.  et  simil.  sum.  centum  octoginu  et 
octo  librarum  quatuor  solid,  quinque  denario- 
rum  et  unius  oboH,  pro  alio  quarterio  aunt 
finit.  ad  festum  natalis  dooiini  aono  tricesimo 
quinto  supradict.  et  simil.  sum.  centum  oc-* 
toginta  et  octo  libr.  quatuor  solid,  quioqun 
denar.  et  uniua  oboli,  pro  uno  quartcno  anni 
finit  ad  festum  Annunciationis  bentw  Mari« 
Virginn  anno  regni  dicti  (nuper  regis)  Caroli 
oeeuodi  tricesimo  sexto,  et  simil.  sum.  cent 
octoginta  et  octo  hbr.  quatuor  solid,  quinque 
denar.  et  unius  oboli,  pro  uno  alio  quarterio 
snni  finit.  ad  liestum  Natit itatis  sandA  Johaa* 
nis  Bsptistsp  anno  trioesimo  asxto  supcudiot* 
et  simil.  sum.  centum  octoginta  et  octo  libr. 
quatuor  solid,  quinque  denar.  et  unius  oboli, 
pro  imo  alio  quarterio  anni  Quit  ad  festum 
sancti  Michaelis  Archangsli  anno  tricssimo 
sexto  supradict  et  simil.  sum.  eeutam  oc< 
toginta  et  octo  libr.  quatuor  sohd.  quinque 
d^uar.  et  imius  oboli,  pro  uno  alio  quarterio 
anni  finit.  ad  festum  Natal'is  Domini  aimo  tri- 
oerimo  sexto  supradict  et  simil.  sum.  oenton 
octoginto  et  octo  libr.  quatuor  solid,  quinque 
denar.  et  auins  oboli,  pro  uno  aUo  quarteria 
anni  finit  ad  festum  Annunciationis  beatM 
Msrim  Vifginis  anno  printo  (nuper  regis)  Ja* 
eobi  secundi,  et  simd.  sum.  centum  octo- 
ginta et  octo  libr.  onatuor  soKd.  quinque  de- 
nar. et  unius  oboli,  pro  two  alio  quarterio 
anni  finit.  ad  fsstum  Nativitatis  sancti  Johan- 
nis  Bsptistse  anno  prime  supradict.  et  simil. 
sum.  centum  oclogmta  et  octo  libr.  quatuor 
solid,  quinque  densr.  et  unius  oboli,  pro  una 
alio  quarterio  anni  finit  ad  festum  sancti  Mi- 
chaelis Archangeli  anno  primo  snprsdict  et 
simil.  sum.  centum  octoginto  et  octo  hbr.  qua- 
tuor solid,  quinque  deosr.  et  unius  oboli,  pro 
uno  alio  quarteno  anni  finit  ad  lestum  Na* 
tivitaiis  Domini  anno  primo  supradict  et  aimil« 
sum.  centum  octoginta  ct  octo  libr.  quatuor 
solid,  quiaqne  denar.  et  uoius  oboli,  |w«i  una 
alio  quarterio  Anni  fiuit  ad  festum  Aniinncia<^ 
tionti  beatsB  Mariv  Virginis  anno  secunda 
regni  ejusdem  nuper  Jacobi  secundi  regis,  e( 
simil.  sum.  cent  sctoginta  et  octo  hbr.  qua- 
toor  solid,  quinque  denar.  et  unius  oboli,  pra 
uno  alio  quarteno  anni  finit  ad  lestum  Nati<^ 
fitatis  sancti  Jobannis  Baptistse  anno  senin^ 
supradict.  et  simil.  sum.  crntum  octoginta  et 
octo  librarum  quatuor  solid,  quinque  tienar. 
et  unius  oboli,  pro  uno  alio  quarterio  anni  finit, 
ad  festum  sancti  Michaelis  Archangeli  anno 
secundo  supradict  et  simil.  i»um.  centum  oc* 
toginta  et  octo  libr.  quatuor  solid,  ^uinqaa 
mar.  et  uoius  oboli,  pro  alio  quartcno  anui 
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imit  ad  fettAin  Natalia  Domini  anno  aecondo 
aopndicto,  et  nmil.  sum.  centum  octagiota  et 
oeto  tibraram  quataor  solid,  quin^ue  deoar.  et 
ODUis  oboliy  pro  UDO  alio  qoarteno  aimi  iinit* 
ad  feftum  AnnuodatioDis  beat«  Maris  Vir- 
'.ginis  auio  tertio  regni  ejusdem  (uoper  regis) 
Jteobi  aecundi,  et  aimil.  sum.  centum  oeto- 
ginta  et  Otto  libraruro  quatuor  solid,  quinque 
deoar.  et  uoios  oboli,  pro  uno  aJio  quarterio 
anni  6nit.  ad  lestam  Nati?itatis  saoctl  johannis 
Baptistie  anno  teirtio  siipradict.  et  aimil.  sum. 
oentam  octofpnta  et  octo  libr.  quatuor  solid. 
quinque  demu*.  et  unius*  oboli,  pro  uno  alio 

nlerio  anni  fioit.  ad  festum  sanctiMicbaelit 
angdi  anno  tertio  supradicto,  et  simil. 
awn.  centum  octoginta  et  octo  libr.  quatuor 
solid,  quinque  deoar.  el  unius  oboli,  pro  uno 
alio  quarterio  anni  finit.  ad  festum  Natalis 
Dooumi  anno  tertio  supradicto,  et  simil.  sura. 
centum  octoginta  et  octo  libr.  ^quatuor  solid. 
quinque  deoar.  et  unius  oboli/ pro  uno  alio 
quarterio  anoi  finit  ad  festum  Auuunciationis 
bealB  Marise  Virginia  anno  quarto  regni  pned. 
(nuper  regis)  Jacobi  secundi,  et  simil.  sum. 
centum  octoginta  et  octo  libr.  quatuor  solid. 
quinque  denar.  et  uoius  oboli,  pro  uno  alio 
ouarterio  anni  finit.  ad  festum  Nati?itatis  sancti 
Johannis  BaptistsB  anno  quarto  supradicto,  et 
aimil.  anno,  centum  octoginta  et  octo  libr.^ua- 
tuor  solid,  quinque  denar.  et  unius  oboli,  pro 
mio  alio  quarterio  anni  fioit.  ad  festum  sancti 
Micbaelis  arcbangeli  anno  quarto  supradicto, 
d  aimil.  aum.  centum  qcioginta  et  octo  libr. 
qoatnor  solid,  quinque  denar.  et  unius  oboli, 

R'O  uno  alio  quarterio  anni  finit.  ad  festum 
atalis  Domini  anno  domini  millesimosezcen- 
leasimooctogesimo  octavo,  et  aimil.  sura,  cen- 
tum octoginta  et  octo  librarum  quatuor  solid. 
quinque  denar.  et  unius  oboli,  pro  uno  alio 
quarterio  anoi  finit  ad  festum  Aonunciationis 
beats  Mariffi  Virginis  anno  reg^norum  prscd. 
Gulielmi  et  Marise  (nunc   regis  et  regiiife) 

I>rimo,  et  simil.  sum.  ceutum  octogintaet  octo 
ibr.  quatuor  solid,  quinque  denar.  et  unius 
oboli,  pro  uno  alio  quarterio  anni   finit  ad 

festum  Nativitatis  sancti  Johannis  Baptistae 
aotto  primo  aupradicto,  et  simil.  sum.  centum 
octogmta  et  octo  libr.  quatuor  solid,  quinqne 
deoar.  et  unius  oboli,  pro  uno  alio  quarterio 
aoni  finit  ad  festum  sancti  Miohslis  archan- 
g[eli  anno  primo  supradicto,  necnon  aliis  con- 
ail.  sum.  centum  octoginta  et  octo  libr.  quatuor 
•olid,  quinque  denar.  et  unius  obuli,  pro  uno 
alio  quarterio  anni  finit.  ad  festum  Natalis 
Domini  nunc  ult.  pneterit  et  anno  primo  su- 
pradicto, attingep.  in  toto  ut  supra :  et  petit 
idem  Josephus  Hornby,  quod  pncd.  bre?e. 
.pateo.  in  forma  prcd.  fact,  juxta  tenor,  et 
ctfect  earuodem  pnei'ut.  Josepho  ilornby 
allocentur,  et  quod  pned.  sept,  aliae  quar- 
terialea  aummse  centum  octoginta  ct  octo 
librarum  quatuor  solid,  quinque  deoar.  et 
unius  obou,  a  festo  Annunciation  is  beatse 
llari»  Virginis  anno  regni  dicti  (nuper  regis) 
Caroli  secundi  tricesimo  quinto  usque  ad  fes- 
tum et  pro  festo  Natalis  Domini  nunc  uU.  pre- 
terit, attiogen.  ut  supra,  ad  quinque  miUe  oc* 
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toginta  et  duas  libr.  quatuor  denar.  et  unum 
olmlum,  aicnt  prasfertur  debit,  et  aretro,  et 
insolut  existen.  pnefat.  Josepho  Ilornby 
solventur,  quodque  etiam  preed.  annual,  reddit 
siFC  sum.  septiogent.  quinquaginta  et  duarum 
libr.  septendecim  solid,  et  decern  denar.  resid. 
prsd.  annual,  reddit  aire  sum  mille  trecent. 
quinquaginta  et  duarum  libr.  septendecim 
solid,  et  decem  denar.  in  Uteris  natentibus 
prsed.  mentiooftt.  a  prsed.  festo  Natalis  Domini 
ult  prseterit  pnefat  Josepho  Ilornby,  haered. 
et  asaign.  suis,  ad  pred.  separalia  festa  in 
dictia  Uteris  patentibus  specificat.  in  posterum 
per  sequas  et  aquales  portiones  secundum  for- 
mam  et  effectum  literarum  patentium  pred. 
solfetur,  quodque  talis  toties  quoties  casus  re- 
quircret,  levand.  ad  recept  hujus  scaccar.  pro 
dicto  aonuali  redditu  sife  summa  septingent. 
quinquaginta  et  duarum  libr.  septendecim 
solid,  et  decem  denar.  resid.  preed.  lium.  milla 
trecent  quinquaginta  et  duarum  libr.  septen- 
decim solid,  et  decem  denar.  quandoet  quoties 
idem  resid.  reddit.  sive  sum.  seu  aliqua  para 
ye\  parcel,  inde  deveniret,  debit  levarentur  se- 
cundum formara,  effectum  et  directionem 
eanindem  literarum  patentium,  et  secundum 
cursura  recept  bujusscaccarii,etquod  omnet 
potesiat  remed.  et  res  qiuecunque  in  et  per 
diet,  liter,  patent  concess.  et  mentionat.  tan- 
gen.  solution,  denar.  sum.  in  dictis  literitf 

Satent.  mentionat.  et  |Nro  beneficio  prsfat. 
osepbi  Hornby,  hsered.  et  assign,  suorum 
exequerentur  et  capiant  effectum  secundum 
formam  et  effectum  liter,  patent,  pncd.  cum 
hoc  quod  idem  Josephus  Hornby  yerificare 
vult,  quod  adjiraeil.  festum  Natalis  Domini  ult. 
preterit,  sumcien.  fuer.  ct  ad  hoc  sufficieiK 
existunt  de  reddit  re?ention.  proficuis,  per- 
quisition. [Anglice  perquisites]  cmolumen. 
et  solution,  renovan.  provenien.  recept  et 
solut.  de  et  pro  dcbito  de  1*  Excise  pred.  virtute 
actus  parliamenti  pned.  ad  solrend.  et  satis- 
faciend.  preefat.  Josepho  Hornby  pned.  sum- 
mam  septingent  quinquaginta  et  duarum 
libr.  septendecim  solid,  et  decern  denar.  sicut 
prsefertur  ei  debit  et  aretro  existen.  ultra  et 
prster  omnes  annual,  sum.  necessar.  et  so* 
lubil.  usque  tempus  illud  pro  gubemation. 
[Anglice  management]  diet,  rerention.  et 
ultra  et  prseter  pred.  sum.  duodecim.  roille 
ducent.  et  noFcm  libr.  quindecim  solid,  qua- 
tuor denar.  et  unius  oboli,  aut  eo  circiter,  so* 
lubil.  exinde  Catherinee  regin«,  tunc  consort 
nunc  regine  dotal,  dicti  domini  (nu|>er  regis) 
Caroli  secundi,  ut  parsel.  juncture  sue,  iu 
Uteris  patentibus  preed.  mentionat.  et  ultra  et 

Ereter  pred.  sum.  viginti  et  quatuor  inille 
br.  sdubil.  pred.  Jacobo,  tunc  duci  Eborac 
fratri  domini  (nuper  regis)  Caroli  secundi,  in 
Uteris  patent,  pred.  concess.  cum  hoc  etiam 
quod  preed.  Josephus  Uomby  verificare  Tult, 
quod  nee  pred.  dominus  Carolus  secundus, 
nuper  rex  Ansrli<e>  &c.  ucc  pred.  doroinus 
Jacobus  secundus,  nu{»er  rex  Anglix,  ncc 
pned.  doiu.  tV'iilielrous  et  Maria,  modo  rex  et 
regina  Angli;e,  aut  eorum  aliqui  vel  aliqui^ 
hue  usque  non  soWerit  seu  sol?it .  pr^t 
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Josepbo  Hornby  ant  atti^fiMt.  rabprnd.  nrai. 
▼igiDti  duar.  mille  qainqaagiDt  quadrtfiota 
<ft  octo  libr.  quinque  solid.  cC  aex  denar.  in 
dictb  IherU  patent.  meotioDat.  aeu  aKqoam 
inde  partem  seu  panel,  ultra  aeu  pneter  aam 
decern  mille  libr.  existen.  consid.  iDdiol.  ■orjpt. 
relaxat,  per  pnefat  Josephmn  Horaby  prmt 
Carolo  aecundo,  DOper  regi  Angliae,  6cc.  vt 

yrKfertur  fact,  et  pro  qna  turn,  ipae  idem 
oaephos-  Hornby  relainivit  ddem  domino 
nuper  regi  pr»d.  annual.  lom.  aezoent.  lilir. 
parsel.  pned.  annual,  sum.  mille  trecent  qoin- 
quaginta  et  ddarom  libr.  aepteodecim  aolid. 
et  decern  denar.  auperiui  mentionat* 

To  this  the  Attorney  General  demurs  gene- 
rally, and  tlie  said  Joseph  Hornby  the  peti- 
tioner joined  in  demurrer. 

And  the  court  gave  Judgment  for  the  peti- 
tioner Joseph  Hornby ;  •  whereupon  the  Attor- 
ney Geoeral  brought  a  Writ  of  Error  in  the 
Exchequer  cham^r. 

Kote,  the  Judgment  is  recited  in  the  Writ  of 
Error;  which  is  as  followf : 

*  Dom.  rex  et  dora.  regina  nunc  Gulielmna 
et  Maria  mandaveront  thesaurario  et  baroni- 
bos  de  scaecar.  suo  brere  suum  clausum  iu 
biec  Ferba,  scilicet ;  Gulielmus  et  Blaria  Dei 
gratia  Anj^litt,  Scotise,  Frinciae  et  Hibemie, 
rex  et  regina,  fidei  defensores,  Sec.  tbesaur'  et 
baronibus  suis  de  scaecar.  suo  salutem  quia 
in  record,  et  process,  ac  etiam  in  redditione 
judicii  loouels  cojusdem  petitionis  ctyusdam 
Josephi  Hornbv,  quce  fuit  in  curia  nostra  co- 
ram vobis  pnent.  baronibus  nostris  de  scae- 
car. nostro  pried,  termino  sancti  Hillarii  anno 
regni  nostri  primo  exhibit  de  allocatione  qua- 
nmdam  literaruro  patent,  dom.  nuper  regis 
Caroli  secandi  pned.  Josepho  Hornby,  et  hiB- 
redibds  suis  confect.  et  solution,  cujusdam 
annual,  reddit.  per  easd.  literas  patent,  per 
eundem  nuper  regem  eidem  Josepho  Horn- 
by, et  hteredibus  suis  concess.  sotvend.  et 
percipiend.  de  revention.  proficuts  et  solution, 
surgen.  et  prorenien.  nobis,  hiered.  et  succes- 
sores,  de  pro  et  ratione  debit,  excise,  sup.  po- 
tum  lupnlat.  et  illupulat.  et  alios  liqooces,  nee 
non  arrearag.  ejusdem  anntuil.  reddit.  pro  se- 
peral.  quarter,  anni  finit.  ad  (Htnro  natiTitat. 
domioi  anno  primo  supradict.  error,  intenre- 
nit  manifestus  ad  grare  damnum  nostrum. 
Ac  cum  in  statuto  in  parliamento  dom.  Ed- 
ward, nuper  reg^s  Angli»  tertii,  progenitoris 
nostri  apud  Wcstm.  anno  regni  sni  tricesimo 
primb  tent,  edit  inter  coeterum  concordat  fuit 
et  stabiJit.  quod  in  omnibus  casibus  regem  aut 
alias  persouas  tangen'  ubi  quia  qneritur  de  er- 
rore  facto  in  scaecar.  cancellar.  tbesaur.  ?e- 
nire  fac  coram  eis  in  aliqoam  cameram  con- 
silii  jiixta  scaCi  record,  et  process.  liujusoKHli 
extra  diet,  scaecar.  et  assumptis  sibi  justicia- 
riis  et  aliis  peritis  talibus  quales  sibi  ? idebitur 
fore  assumen.  ¥00410  fac' coram  eis 'baron,  de 
scaecar.  pned.  ad  aodiend.  ioformationes  suas 
et  causas  jodiciorum  suorum  et  super  hoc  ne- 
gotium  hojuf  modi  debite  &c.  examinari.    Et 


si  qui*  error  in?ent.  fuit  ilium  corricri  ct  fotu- 
Km  emendari  ac  postea  tm  in  diet,  scaecar.  ad 
executioneiii  inde  facieod.  rmnitt.  fac  sicut 
pertinet  proQt  in  eod.  ftatuto  plenius  conti- 
netur.  Nos  igitur  volentes  errorem  si  quia 
fuerit  juzta  formam  stat.  pr»d.  corri^  et  ee» 
lerem  jtistitiam  fieri  in  hac  parte  ? obis  man- 
damus qnod  si  judicium  inde  redditum  sit 
tone  record.  eC  proccM.  prvd.  cum  omnibus 
ea  tangen.  coram  dom.  coromissionarib  ad 
custod.  sigillum  magnum  Auglise  et  robis  Yoa 
pnefat.  tbesaur.  in  cameram  consilil  juxta 
tcaccarium  prcd.  [meat  le  Council-chamber] 
die  martis  ndelicet  none  die  instantis  mensis 
Februarii  Tenire  fac.  Ut  quod  dom.  com- 
mtasionarii  et  tos  prcfat.  tbesaur.  visis  et 
examinat  record,  et  process,  pned.  auditisq; 
informationibus  ?estris  vos  prscfat.  baronea 
uHerius  in  hae  parte  de  consiho  iostictum  et 
aliorum  peritor.  hujusroodi  fieri  lac.  ouod  de 
jure  et  arcundum  tbrmam  stat.  pr«a.  Iberil 
facieod.  T.  nobis  Ipsis  apud  Westm.  1*  die  Fe- 
bruarii, anno  regni  W.  3.  Fish,  alloc.  RL  At- 
kins. 

'  Record,  et  process,  de  quibus  in  brtri  de 
errore  fit  mentio  ^equitur,  &c. 

'  Et  super  hoc  Georgius  Treby  miles  altom* 
dictor.  dom.  regis  etdom.regins,  nunc  general. 
qoK  pro  etsdem  dom.  rege  et  dom.  re^na  in  bac 
parte  seqiutur,  proesen.  hie  in  curia  ra  propria 
persona  sua  pro  eiadem  dom.  re^  et  doin. 
regina  dicit  qnod  in  record,  et  m  proocsa. 
pned.  nee  non  in  redditione  judicii  pned.  de 
et  super  prs^.  morac.  in  lege  raantfeste  esl 
errat*.  In  hoc  ridelicK  quod  pned.  litens  pa- 
tent, su  peri  us  recitat.  et  materia  in  etadena 
content,  et  spedficat.  ac  prsed.  materia  per 
diet.  Joaephum  Hornby,  in  forma  pned.  tfie- 
gat  minus  sufiicten.  in  le^  existunt  ad  ipioe 
oom.  regem  et  dom.  regmam  nunc  de  ant 
cum  aoTntion.  denar.  pnedict.  de  arrearag. 
pro  prsed.  separalibus  quarteriis  anni  aut  cum 
prora.  aolution.  prsed.  annual,  reddit  site  sum. 
prsefat.  Josepho  Hornby  iu  forma  preed.  one- 
rand*.  Eo  tamcn  non  obstante  adjudicaV 
existit'  per  barones  pned.  quod  prsed.  litersp 
patent  prslat.  dom.  nuper  regis  Caroli  se- 
cundi  pnefat.  Josepho  Hornby,  ut  nnefiatur 
concess.  et  supcrius  recitat.  tt  irrotuiat  juxte 
tenorem  et  enectum  earundem  ipsi  prsfat. 
Josepho  Hornby  allocar*.  Et  quod  prsd, 
ffumma  quinq;  mille  octogint  et  doamm  li- 
bramm  quatuor  denar.  et  un.  obol.  pro  arree- 
ragiis  diet,  annual,  reddit.  sivo  sum.  septin* 

Sent,  quinouagint  duarum  librarum  aepten- 
ecim  solidor.  et  decem  denir.  reaid.  pned. 
annual,  reddite  sive  sum.  mille  trescentar. 

Suinquagint  duar.  librar.  decem  aoKdor.  el 
ecem  denar.  ut  Uteris  patent  prsd.  men- 
tionat  a  pned.  festo  Annundationis  beats  Me- 
rise  praed.  Virginia  anno  regni  diet  dom.  nu- 
per regis  Caroli  aecundi  tricenmo  quarto, 
usque  ad  festum  et  pro  festo  Natalia  dom.  an- 
no primo  regni  dom.  Golielmi  et  di^m.  Bf  arise 
nunc  regis  et  nginc  supradict.  nc  ut  prefer- 
tur  aretr.  et  insolut  existen'  ipsi  prsfat. 
^oiepho  Hornby  ad  recept  hujusicaOGar.|«r 
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ni«n.  eommitsionar.  tliesaar.  et  camerar.  ejus- 
dM.  recept.  qui  modo  soDt  et  per  man.  com- 
missionar.  thesaur.et  camerar.  ^usdem  recept. 
pro  et  teippore  ezisteD.  de  thesauro  prOYenien. 
aocrescen.  ex  ilia  parte  re? entioii.  de  (e  excise 
in  Kteris  patent,  preed.  mentioDat.  fore  oon- 
oeas.  dicto  oaj|>er  vegi  Carolo  secundo,  hsred. 
et  tuccess.  suis  imperpetuum  per  actum  par- 
Kament.  fact,  anno  regoi  ejusoem  nuper  regis 
daodecimo  in  man.  eoruud.  commissionar. 
thea.  et  camerar.  jam  exist,  et  in  roan  us  com- 
miwionar.  tbes.  tnesaur.  et  camerar.  imposte- 
rium  exislen.  soWetur  post  et  ultra  annual, 
turn,  necessar.  soliibil.  pro  guberaation.  [An- 
glice  management]  diet,  revention.  de  le  ex- 
ctse,  et  post  et  ultra  annual,  sum.  attin?en' 
ad  duodecim  mille  ducent.  et  novem  libn^ 
qnindecim  solid,  et  unum  obul.  seu  eo  cir- 
citer  in  Uteris  patent,  predict,  roentionat.  fore 
solubil.  exinde  ahnuatim  Catherince  nuper 
regiiue  consort'  dicti  nuper  regis  Caroli  se- 
cundi  e%  modo  dom.  regince  dotissae  Angliae 
et  parcel,  junctune  sua,  et  post  et  ultra  pred. 
8ummam  Figiot.  et  quatuor  mille  librarum  in 
Uteris  patent  pred.  mentionnt.  fore  solubil. 
Jacobo  tuDC  duci  Ebor.  fratre  diet.  dom.  nuper 
regis  Caroli  secundi  et  quod  pned.  annual, 
reddlt.^  bife  summa  septengint.  quinquagiot. 
et  dnarum  librarum  septendecim  solid,  et  de- 
cern denar.  resid.  prad.  annual,  reddit.  seu 
f  um.  mille  trcscentar.  quinquagint.  et  duarum 
librarum  septendecim  solid,  et  decern  denar. 
in  prKd.  Uteris  patent,  mentionat.  eidem  Jo- 
sepho  Hornby  sic  ut  prefertur  concess.  a 
p»ned.  festo  Natalia  dom.  anno  regui  diet.  dom. 
Gulielmi  et  dom.  Mariae  nunc  regis  et  regi- 
me Anglis,  &c.  primo  supradict.  ipsi  eidem 
Josepbo  Hornby,  bsered.  et  assig.  suis  ad 
recept.  bujus  scaccar.  per  manus  commls- 
aionar.  thes.  tbesaur.  et  camerar.  ejusdem  re- 
cept. pro  tempore  existen.  de  thesauro  de  tem- 
pore m  tempus  provenien.  accrescen.  et  emer- 
gen, de  praed.  bereditar.  revention.  de  le  ex- 
cise in  man.  suis  de  tempore  in  tempus  ex- 
isten. post  et  ultra  annual,  summani  necessar. 
solubil.  pro  gubcmation.  [Auglice  manage- 
ment] diet,  revention.  de  le  excise,  et  post  et 
nllra  annual,  summam  attingen.  ad  duodecim 
mil|e  ducent.  et  novcm  libras  quindecim  solid. 
opataor  denar.  et  unum  obol.  aut  eo  circitcr  in 
oictis  Uteris  patent,  menlionat.  fore  solubil. 
exinde  annual,  praefat.  Catharinsp.  modo  regi- 
DSB  dotissB  Anglise  ut  parcel,  junctur.  safe  et 
post  et  ultra  annual,  summam  vigioti  quatuor 
mQle  librarum  in  eisdem  Uteris  patent,  men- 
tionat. lore  annuat  nuper  solubil.  pnefato  Ja- 
eobi  due.  Ebor.  et  modo  annuat.  solubil.  dom. 
regi  et  dom.  regina  nunc  ad  pned.  seperal. 
MUl  Annunciationis  beatoe  Mariie  Virginis,  na- 
tiiilatis  sancti  Jobannis  Baptists  sancti  Mi- 
diielis  Archang.  et  Nativitat.  dom.  Dei  nostri 
[communiter  vocat'  Christmas]  per  sequas  et 

aiiales  portiones  annuatim  solvetur.  Et  quod 
I.  totiea  quoties  casus  requiret  levand.  ad 
diet,  recept.  scaccar.  pro  pned.  annual,  red^ 
ditn  sive  sum.  septingent.  qninquaginta  et 
dttrum  libimrum  septendecim  solid,  et  decent 


denar.  resid.  prsd.  annualis  redditus  mille 
trecentarum  quinquagint.  duarum  librarum 
septendecim  solid,  et  decern  denar.  idem  resid. 
redditus  seu  aliqua  inde  parcel,  deveniret  de- 
bit, secundum  formam  et  effectum  literarum 
patent,  pred.  super  commissionarioro  tbesau- 
rarium  receptor'  collector'  sive  iirmarittm 
diet,  heereditariarum  revention.  de  I'  excise 
per  offidar'  recept.  bujus  scaccar.  pro  tem- 
pore existen.  ad  quos  Levat.  TaUior.  in  ead. 
recept.  pertinet  seu  pertinebit  de  tempore  in 
tempus  ad  requisition,  ejusdem  Joaephi  Horn- 
by hfiercd.  et  assign,  suomm  leventur  secun- 
dum formam  effectum  et  directionem  Kterar. 
patent,  preedict.  et  secundum  cursum  diet, 
riicept.  scaccar.  salvo  semper  jure  regis  et 
regius  nunc  si,  &c.  Ideo  in  eo  manifeste  est 
erratum.  Errat'  est  etiam  in  hoc  quod  per 
record,  prted.  apnaret  quod  judicium  prnd. 
in  forma  pr«d.  reddit.  reddit.  existit  pro  pree- 
fat.  Josepho  Hornby  versus  eosdem  dom.  re- 

fem  et  dom.  reginam  ubi  per  legem  terre 
ujus  re^i  Angliee  judicium  ill.  reddi  debnis- ' 
set  pro  eisdem  dom.  rcge  et  dom.  regina  nunc 
versus  proefat.  Josephum  Hornby.  Ideo  in  eo 
manifeste  est  erratum.  Et  sic  idem  attornat. 
eeneral.  »ro  eod.  dom.  rege  et  dom.  regina 
dicit  quod  in  record,  et  piScess.  prsd.  ac  ia 
recordo  judicii  preed.  manifeste  est  ennt.  et 
super  inde  idem  attornat.  dictor.  dom.  i^s  et 
dom.  regine  pro  eodem  dom.  rege  et  dom. 
regina  petit  quod  judicium  illud  ob  erroret 
pr»d.  et  alios  in  record,  et  process,  existen. 
revocetur  adnulletur  et  penitus  pro  nuUo  ba- 
beatur,  ac  etiam  breve  dictor.  dom.  regis  et 
reginoe  ad  premuniend.  prsefat.  Josephum 
Hornby,  essend.  coram  prsfat.  dom.  cnstod. 
magni  si^ll'  Angl'  et  domino  thesaurario  ad 
certum  diem  auditnr.  record,  ac  process, 
prasd.  errores.  Et  ulterius  ad  fiiciend.  et  re- 
cipiend.  quod  fuit  justum  in  premissis,  &c. 
Et  ei  conceditur,  &c. 

*  Super  quo  idem  Joseph  Hornby  dicit  quod 
nee  in  record,  et  process,  pned.  neq;  in  reddi- 
tione  judicii  preed.  de  et  super  pned.  morac. 
in  lege  in  ullo  est  erratum.  Et  petit,  quod 
curia  diet.  dom.  regis  et  dom.  rt^ua  nunc 
hie  procedat  tam  ad  examinationcm  record, 
et  process,  preed.  quam  materiee  pned.  sepe- 
rius  pro  erroribus  assignat.  Sed  quia  curia 
vnit  advisari  in  premissis  antequam,  &c.  ideo 
dies  dat.  est  partibus  prxd.  in  statu  quo  nunc 
sicnt  usq;  a  die  Pasch.  in  unum  mensem 
proximum  anno  quarto  regni  dom.  Gulielmi 
et  dom.  Maris  nunc  regis  et  regins  de  judi- 
cio  suo  modo  audieud.  eo  quod  curia  diet.  dom. 
regis  et  dom.  reginoe  nunc  indc  uondum,  &c. 
Ad  quem  diem  vener.  hie  partes  iireed.  et  ob 
causam  prsd.  habend.  diem  ulterior,  in  statu 
quo  nunc  usq;  in  octab.  sauct.  Trin.  ad  judi- 
cium suum  inde  audiend.  eo  quod  curia  bio 
inde  nondum,  &c.'  * 
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TdB  ARGUMENT 

OP 

LORD  CHIEF  JUSTICE  TREBY. 

There  are  two  points  in  this  case : 

1.  Whether  these  letters  uatenCs  are  Falid  m 
law,  and  sofficieot  lo  bind  tue  king  ? 

3.  Whether  that  the  remedy  that  these  peti* 
tioners  have  taken  be  proper  ? 

As  to  the  first,  1  am  of  opinion,  that  the  let- 
ters patents  are  valid  and  sufficient  to  hind  the 
king. 

It  is  objected,  that  the  word  ■  successors ' 

in  the  statute  by  which  this  revenue  is  given, 

intends  that  it  shall  be  fixed  in  the  crown,  and 

unalienable.    To  this  1  answer,  that  there  are 

.several  other  statutes  by  which  land^  and  other 

revenues  were  given  to  the  king  by  the  same 

.  words  that  are  iu  this  statute ;  and  yet  the 

kings  of  England  had  always  power  to  alien 

them,  as  appears  by  B<^rkley's  case  in  Plowd. 

and  by  the  statute  of  Monasteries,  Yaugh.  62. 

'  51  Rof.  Abr.  198,  Sec.    8o  king  Charles  3,  ha v  - 

ing  ail  estate  of  inheritakice  in  tliis  branch  of 

his  revenue,  had  the  same  power  to  alien  this, 

as  he  had  to  alien  any  other  part  of  it.    [Vide 

Howd.  234  to  248.] 

It  has  becQ  strongly  objected,  that  if  the 
king  should  have  a  power  to  alien  all  his  lands 
and  revenues,  it  nugbt  be  of  pernicious  conse- 
quence to  his  subjects ;  add  that  tlien  our  ex- 
chequer in  England  would  be  hko  the  Spanish 
exchequer,  of  which  it  is  said,  that  it  receives 
taxes  ami  reveuiies  from  the  general,  ouly  to 
pay  them  out  to  some  particular  persons. 
[Skin.  llep.  601,  602,603,  &c.] 

To  this  I  answer,  that  this  might  be  some 
reason  to  iqduce  th^  making  an  act  of  parlia- 
ment to  restrain  the  king's  power  of  alienation ; 
but  since  here  the  parliament  has  thought  fit  to 
'  give  the  king  such  a  power,  we  ought  to  ac- 
quiesce and  submit  to  it. 

But  that,  which  I  shall  chiefly  proceed  on, 
b  tlie  judgment,  which  I  think  to  be  very  ex- 
traordmary,  and  such  as  the  barons  could  not 

S>e ;  for  1  do  not  think,  that  they  can  award 
e  king's  treasure  out  of  the  exchequer.  Then 
1  take  Uiis  judgment  to  be  very  erroneous  and 
deficient  in  several  particulars. 

1.  It  leaves  out  the  treasurer,  who  is  the 
chief  officer  concerned  in  dispo<ung  the  king's 
money. 

S.  The  chamberlain  of  the  exchequer  ought 
lo  have  been  mentioned  as  well  as  the  trea- 
surer ;  and  so  is  the  judgment  in  Ncvile  and 
iVroth's  case  in  PJowd.  and  also  in  Cotton's 
R^^orda.     [Plow.  378,  38J„  457, 4.^8.] 

3.  This  judgment  appoints  tallies  to  Lie  struck 
from  time  to  time,  and  ^orders  the  method  of 
^yment  of  the  several  sums  of  money,  which 
,  I  take  it  the  barons  cannot  do ;  for  tliey  seem 
to  undertake  to  do  what  is  proper  work  for  su 
skct  of  parliament,  which  only  can  appoint  the 
treasurer  to  make  payments  m  such  an  order, 
9  a.  4|  S8. 
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In  the  next  pteoe,  I  take  it  that  this  judg- 
ment cannot  be  ameodedv  because  these  art 
faulta  in  sobstanoe,  and  the  law  is  very  niot 
and  curious  in  judgment    Soif  a  *  misericor* 

*  dia'  be  entered  for  a  '  capiatnr,'  the  judg* 
ment  is  erroneous.    So  it  is  if  it  be  *  oooeea- 

*  sum  est,'  instead  of  *  oonsideratum  est,'  5ce. 
Latch.  177,  so  is  Popb.  casu  ultimo.  [Poph. 
203,  211.  Noy  89.  Lat.  176, 177,  188.  Vide 
8  Roll.  Ah.  771,  774.  1  Rol.  R.  278.  YelV. 
130.  2  Cro.  386,  632.  Hob.  194.  3  Cro.  442.] 

Now  1  come  to  the  remedy,  which  1  take  to 
be  the  great  and  difficult  point  of  the  case. 

And  I  am  of  opinion,  that  no  judgment  can 
be  given  upon  this  petitkin  to  the  barops ;  for  I 
do  not  think  that  the  court  of  excheaoer  has 
any  power  to  dispose  of  the  king's  trea- 
sure, and  therefore  I  cannot  see  how  this  judg- 
ment can  have  any  effect.  Indeed  it  is  said, 
that  the  petitiener  will  have  a  writ  to  the  of- 
ficers of  the  treasury,  or  to  the  treasurer  him- 
self ;  and  if  they  do  not  obey  thb  *  lilierate,' 
thiit  then  they  will  enforce  to  it  by  action.  Bui 
this  they  cannot  do ;  for  I  hold  that  the  trea- 
surer msy  choose,  upon  a  bare  warrant,  to  pay 
in  what  oi^lfr  he  thinks  fit. 

Then  thry  ha«e  shewn  no  precedent  that 
ever  any  such  action  was  brought ;  though  in- 
deed my  lord  C«)kc,  in  hit  4th  Inst  116,  seems 
to  hint  at  it,  and  m»  does  Plo.  Com.  186,  artd  t 
U.  7,  8,  9,  10.  But  there  the  *  liberate '  al- 
ways went  to  the  subordinate  officer,  but  never 
to  the  treasurer  himself.  By  the  treasurer,  I 
mean  the  ti^easiirer  of  the  exchequer,  and  not 
the  loni  h:gh  treasurer  of  England  ;  for  that 
great  •tticer  has  long  been  discontinued  ;  awl 
wb-n  he  was  in  being,  the  greatest  use  of  him 
wa.>  when  he  had  tlie  honour  lo  have  been  your 
lordship's  colleague  in  this  pisce. 

So  that  1  t^ke  it,  that  the  treasurer  may  if  be 
pleased  pay  these  annuities  to  the  petitioners ; 
but  whether  he  will  do  it  or  no,  is  left  to  bis 
conscience  and  discretion  ;  l»ut  he  cannot  be 
compelled  to  it  but  by  authority  of  parliament. 

Then  this  remedy  is  not  warranted  by  the 
course  of  the  exchequer.  If  there  were  any 
such  usage  there,  I  agree  it  woukl  be  the  law 
of  the  land ;  and  so  is  Rawlin's  case,  4  Rep. 
and  Plo.  32.  But  there  has  been  no  suco 
usage  there ;  and  in  this  point  I  concur  with 
my  brother  Lechmere,  who  perbsps  has  the 
greatest  experience  in  the  court  of  Exchequer 
of  any  judge  that  ever  sat  there ;  for  I  think  I 
lately  heara  him  say,  it  was  60  years  since  he 
practised  there. 

I  have  reason  to  thjnk,  whatever  Mr.  Pk>w- 
dcn  says,  [5  Blod.  13,  14.]  tliat  tbe»e  *  libe* 
'  rates'  were  granted  upon  petitions  to  the 
king  himself,  and  not  to  the  barons.  .You  may 
see  abundance  of  them  in  Ry  ley's  PfacitaPir* 
liamcntaria.  It  appears  indeed  in  Broke,  tit. 
Talley  de  Exchequer,  pi.  4,  thst  upon  delivery 
of  this  writ  to  the  officer,  sod  sssets  in  the  ex- 
chequer, an  action  lay  against  the  officer  fbr 
non-payment.  But  that  ever  il  could  be 
brought  against  the  treasurer  or  chamberlaio, 
was nererocard  of. 
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But,  ny  tbey,  there  is  a  danse  in  the  pa« 
lent,  which  empower!  the  treasurer,  &c.  to 
make  pajnnenta,  &c.  and  this  they  call  a  per- 
petual warrant. 

But  this  makes  affaiost  the  petitiouers:  for 
if  it  is  so,  why  do  they  prefer  a  petitioD  to  the 
karoos  of  the  exchequer  P  If  they  can  ha?e 
their  debt  without  a  petition  barely  upon  this 
patent,  where  there  is  a  graut,  a  oommand, 
and  warrant  to  the  treasurer  and  officers  to  pay 
the  money,  (which,  say  they,  amounts  to  a 
'  liberate,*)  then  it  is  a  vain  thing  to  sue  in  the 
exchequer  for  a  judgment :  for  it  cannot  be 
presumed,  that  a  *  liberate '  under  the  seal  of 
the  exchequer,  *  teste  *  chief  haron,  should  be 
of  more  force  than  a  *  liberate'  under  the  seal 
of  England,  *  teste  meipso,'  Reg.  192. 

To  clear  this  point,  it  is  necessary  to  enquire 
into  the  power  of  the  tomi  of  the  exchequer. 

I  do  agree  that  they  are  supreme  auditors, 
and  have  authority  o?er  the  king^s  treasure  ; 
but  it  is  *  in  transitu,'  as  upon  the  sheriff's  ac- 
counts, or  any  other  of  the  kind's  officers  con- 
cerning the  bringing  iu  of  the  king's  rerenues 
into  the  exchequer ;  but  when  the  money  is 
there,  it  is  in  its  centre,  and  the  barons  have 
nothing  to  do  with  it.  They  are  only  conduits, 
hut  not  products,  2  Inst.  197.  4  Inst.  115. 
And  It  would  be  of  dangerous  consequence  for 
so  many  to  hare  to  do  with  the  treasury,  lest 

{as  Vernon  says  in  his  book)  there  be  too  many 
^ks  in  the  cistern. 

I  confess,  the  court  of  exchequer  does  use 
to  enrol  charters  in  the  exchequer,  and  that  is 
the  fbnndation  of  the  accounts,  &c  and  so  is 
Plowd.  But  whether  the  barons  of  the.  exche- 
quer ,liafe  a  power  to  comptrol  and  command 
the  treasurer  is  a  great  and  arduous  point.  It 
is  in  effect,  whether  the  barons  shall  have  the 
power  10  turn  out  the  treasurer  when  they 
please;  and  whether  the  petitions,  that  were 
formerly  preferred  to  the  king,  shall  be  now 
exhibited  to  the  barons  of  the  exchequer? 
V^hich  matters  I  must  own  I  cannot  be  brought 
to  imagine,  though  I  would  think  as  favoura- 
bly as  poanble  in  this  case ;  for  I  give  this  opi- 
nion, not  because  1  would,  but  because  I  must. 

B«t  f  take  this  power  in  the  barons,  to  be 
affaiott  the  nature  and  institution  of  the  court 
of  exchequer;  for  they  are  originally  em- 
powered by  the  king  to  get  in  his  revenue,  and 
It  is  for  the  sake  of  the  revenue  that  they  have 
any  thing  else  to  do.  And  all  they  do  is  to  con- 
vey the  nog's  treasure  to  its  proper  place ;  but 
they  cannot  dispose  of  it ;  for  there  is  no  cor- 
reepondence  between  the  barons  and  the  officers 
of  the  treasury. 

Upon  reversal  of  attainders,  we  know  there 
is  no  restitution  of  the  money  paid  to  the  kin^ ; 
and  the  reason  is,  because  the  oarons  cannot  in 
auch  case  comptrol  the  treasury.  1  remember 
■everal  years  since,  there  was  a  solicitor,  who 
brooglit  the  rolh  of  a  forfeited  estate  in  dispute 
into  court ;  and  they  ordered  the  money  to  be 
pot  into  tbie  hands  of  the  remembrancer ;  tor 
they  said,  if  it  was  once  paid  into  the  treasury, 
there  was  no  getting  it  eat  again. 


The  case  in  short  is  no  more  than  this : 
^  Soppoee  the  king  he  indebted  to  the  peti* 
troners,  and  also  to  the  army,  the  fleets,  &c. 
Now  who  shall  direct  the  payment  of  these 
debts,  the  barons,  or  the  treasurer?  Who  is  the 
best  judge  of  the  state  of  the  kingdom,  and  of 
its  necessities  ?  So  that  suppose  there  was  on\t 
4,000/.  in  the  exchequer,  and  we  were  threat- 
ened with  a  foreign  invasion,  how  shall  this 
money  be  disposed?  Says  the  treasurer,  to 
raise  men  to  pay  the  army  and  our  fleets,  that 
by  their  assistance  we  may  prevent  the  enemy 
from  coming  amongst  us.  No,  say  the  barons, 
we  must  pay  thelmnkers  with  this  money, 
though  at  the  same  time  we  open  the  gates, 
and  let  in  Hannibal  to  our  utter  ruin  and  de- 
struction. My  lord  Coke,  in  bis  4th  Institut. 
treating  of  the  court  of  the  exchequer,  takes 
notice  of  the  oaths  taken  by  the  treasmer,  and 
also  by  the  barons.  In  the  treasurer's  oath  it 
is  mentioned,  that  he  is  to  keep  and  dispense 
the  king's  treasure  safely  ;  but  in  the  baron's 
oath,  there  is  pot  a  word  of  this  matter  taken 
notice  of:  which  to  me  is  an  argument  that 
the  treasurer  is  iudge  in  point  of  issuing  money, 
whether  it  be  due  and  payable  or  not,  anil  to 
whom,  in  what  manner,  and  when  it  shall  be 
paid,  &c.  And  this  I  take  to  be  the  true  reason 
why  no  action  can  be  brought  against  the  trea- 
surer, because  he  acts  as  a  jud^,  and  not^as  a 
minister  of  the  court ;  for  he  is  not  attendant 
to  it,  as  sheriffs,  bailifi.  Sec.  are.  So  I  take  it, 
*  may  be  paid,'  is  enough  for  the  ^barons  to  say ; 
but  *  must  be  paid,'  is  only  for  t^  treasurerto 
say.  Cro.  £1.  545,  Babhigton's  case.  [Vide 
Moore  475, 11  Co.  90,  92.] 

Then  it  is  treason  to  counterfeit  thtf  great  or 
privy- seal,  because  they  only  have  to  do  with 
the  king's  revenue ;  but  it  was  never  thoi^t 
treason  to  counterfeit  the  exchequer  seal,  which 
has  nothing  to  do  with  it.    Ploivd.  Com.  293. 

In  the  contests  heretofore  between  the  king  and 
people,  what  was  meant  when  they  comphimed 
that  the  king's  treasure  was  mis-spent  and  mis- 
employed ?  rfot  that  it  was  paid  away  without 
letters  patents,  or  taken  away  without  the  king^ 
grant ;  but  it  was  this :  Tliey  blamed  the  tree- 
surer,  because  he  paid  away  the  king's  treasure 
to  persons  unworthy,  to  minions  and  lavourites, 
though  they  had  grants  from  the  crown  by  let- 
ters patents :  but  yet  it  was  left  to  the  treasu- 
rer's discretion  to  have  paid  them  or  not; 
which  he  should  not  have  done,  when  perhaps 
the  public  good  requiretl  it. 

Now  I  come  to  our  authorities  in  our  books. 

I  shall  be^n  with  9  £d.  3,  25  and  38,  Ass. 
pi.  20,  wherein  it  is  said  by  the  chief  baron, 
that  we  shall  take  cognizance  of  alt  matters  that 
may  turn  to  the  king's  advantage,  but  not  a 
word  concerning  the  disposal  of  the  treasury. 
Vid.  19  H.  6, 62, 63,  and  2  Roll.  Rep.  301,  are 
express. 

So  in  Stradling  and  Morgan's  case,  Plowd. 
207,  it  is  said,  That  no  pleas  shall  be  held  in  the 
exchequer,  but  for  the  advantage  of  recovery  of 
the  king's  debts,  and  bringing  in  his  revenues  ; 
se  that  the  common  jdeas  m  the  exchequer. 
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mre  only  fiwaded  oo  geiliag  in  of  the  kiag*8 
reTena«t.  I  chooae  to  cite  Mr.  Plowden,  m- 
cause  his  book  is  lo  mightily  reliod  on  the  other 
nde,  I  mean  the  ciie  a  NeVU  and  Wroth. 

I  bdievc  it  was  the  authority  of  those  cases 
that  raised  all  this  dust,  bat  I  shaU  answer  them 
by  and  by ;  and  at  present  shall  oolj^  oboerre, 
that  there  is  not  one  Uw  book  that  g^ires  these 
cases  the  credit  to  mention  them,  I  mean  as  to 
this  point  ot'prooeediug  by  petition  to  the  barons, 
&C.  So  in  the  earl  of  l)ef  onshire*s  case,  11 
Rep.  92,  there  u  no  notice  taken  of  NeviPs  or 
1l^roth*8  case,  though  there  was  opportunity 
cnouMh  to  haFO  mentioned  them,  if  they  thought 
they  bad  been  of  any  weight  and  authority.  So 
I  Rol.  Abr.  100,  and  180,  and  183,  the  resolu- 
tion in  the  carl  of  Devonsliire's  case  is  cited, 
but  not  a  word  of  Nevil's  or  Wroth'a.  Tide 
Moore  476,  9  Inst.  555,  Lit.  IL  91,  9  llo.  R. 
18S. 

^  In  the  next  place,  f  shall  nwintion  some  tm- 
tisct  concemii^  the  court  of  exch^uer. 

1.  There  tsGer?asius  Tilburiensu  '  de  i-ebos 

*  m  scaccario  gestis;'  who  sets  forth  the  juris- 
diction of  the  court  of  excbeouer,  but  mentions 
nothing  of  this  power  in  the  barons  to  comptrol 
thetrmury.     The*  capitalisjusticiarius  An- 

*  ffim*  had  indeed  a  control  o?er  the  treasurer 
tumsdf,  as  appears  from  Spelm.  Gloss.  71, 331. 
£k>  when  Hugo  de  Bur^o,  who  was  the  last 
jgrsat  justiciary,  was  m  di^race,  he  was 
chained  to  render  an  account  ofthe  mis-spend- 
ing of  the  king's  rerenue,  which  shews  mi  ho 
had  a  power  o?er  the  treasurer.  But  efer 
aincethis  great  office  has  been  discontinued, 
the  treasurer  has  acted  according  to  his  own 
discretiou. 

The  next  book  that  I  shall  quote,  is  called 
the  DiTcrsity  of  Courts.  It  is  mentioned  in  my 
lord  Coke's  preface  to  the  10th  Report ;  but 
there  is  nothing  of  this  power  in  tne  barons 
•mentioned  there,  neither  is  it  taken  notioe  of  in 
the  Mirror  of  Justices,  c.  1,  Kect.  14,  4  Inst. 
110,  FleU,  Ub.  2,  c.  25,  Britt.  2,  6.  Crompt. 
Jurisdiction  of  Courts,  105,  which  book  was 
prioted  15  years  after  Mr.  Plowden's,  nor  in  2 
.Inst.  551,  nor  in  4  Inst  where  the  full  autlio- 
rity  of  this  court  is  fully  set  ibrtb.  And  I  can 
but  also  obserte,  that  Mr.  IVyun,  in  a  book 
which  he  printed  on  purpose  to  animadvert  on 
my  lord  Coke,  4  Inst,  does  not  take  notice  of 
miy  such  power.  I  shall  beg  leave  also  to  men- 
tion YemoD's  Consideration  on  the  Court  of  Ex- 
chequer, and  Air.  Cambden  and  sir  Tho.  Smith, 
who  were  great  and  learned  men,  though  their 
books  I  oonfefis  are  not  of  authority.  But  if 
there  had  been  an3r  such  power  in  the  barons 
f»f  the  exchequer,  it  is  probable  they  would  have 
taken  notice  of  it. 

Next,  there  are  Saril's  Reports,  Lane'a  and 
my  brother  Hardress*s  Reports,  which  treat 
chiefly  of  the  court  of  exchequer ;  but  yet  they 
give  not  the  least  uountenauce  to  any  such 
power.  So  in  1  Rol.  Abr.  538,  53t),  in  Lane's 
case,  2  Rep.  3  Rol.  Rep.  294,  there  is  not  one 
syllable  of  it. 

I  ibatt  cot^Glwfe  Ihif  poifit  witfi  tbii  obMrr- 


The  Qui  qfthe  Bankers  [flg 

tion :  that  since  there  were  two  great  powers  in 
the  barons,  (as  is  pretended)  one  of  oringing 
in  money  into  the  exchequer,  and  the  other  of 
paying  it  out,  that  yet  the^  books  shouM  be  all 
silent  as  to  the  greatest  power  of  paying  it  out, 
is  very  strange  and  unaccountable :  wnich  in- 
deed does  induce  me  to  believe,  that  there  is  no 
such  power  in  the  barons,  and  that  those  peti- 
tioners have  mentioned  in  their  (letition  the 
only  way  uf  havioj;  their  annuities;  that  is,  o 
their  fonner  paymenti  were  made  (viz.)  bv 
warrant  from  the  lord  treasurer. 

Now  I  come  to  the  ohjections. 

1.  They  quote  Ry!ey*s  Pla.  Pari.  pa.  251, 
253,  257,  262,  537,  526,  529,  ^'c.  but,  if  I  can 
apprehend  them,  those  words  make  agaiust  the 
petitioners. 

Then  Margeir  Parker's  case,  9  II.  6,  12, 
13,  was  inigutify  insisted  on ;  and  indeed  at 
first  I  thought  there  was  something  in  it ;  but, 
upon  a  strict  perusal,  I  find  it  is  cuiniuaent 
eoou^  with  my  opinion  ;  indeed  Babin^on 
mentioned  here  a  remedy  by  petition  to  the 
barons,  but  this  was  only  a  word  sli|*ped  out ; 
but  the  court  i^^e  no  regard  to  it,  and  were  of 
opinion  agaiust  it,  that  there  was  no  such  re- 
medy. And  it  is  obsenable,  that  Brook  iu  his 
Abridgment  takes  no  notice  of  Babiiigton*s  opi- 
nion, though  he  does  of  ail  the  rest  of  the 


The  next  thing  objected  Is,  that  the  barons 
do  every  term  send  a  liberate  to  the  ufScers  of 
the  treasury  under  the  exchequer  seal,  to  pay 
money  for  paper,  pens,  and  other  necessaries 
for  the  court  of  the  exchequer ;  the  charge  of 
which,  I  am  told,  comes  to  '«>  or  uOOl.  per  uuu. 

To  this  I  ansvier,  that  first  this  writ(;t>rs 
without  any  jud^eut  at  all :  so  that  according 
to  this,  the  petitioners  needffl  not  ha>e  had 
any  jud^eut.  But  the  true  reason  of  issuing 
forth  this  writ  is  grounded  on  this.  In  the 
trea^rer's  commission  there  is  this  clause, 
that  he  shall  pay  out  such  sums  of  money  as 
are  required  pro  nefcsiariis  scaccarii :  but  of 
this  wnt  they  take  no  further  notice  than  as  a 
ccrtiticate,  when  they  make  up  their  accounts. 

Now  for  till  precedents. 

The  court  of  excbeouer  is  guided  by  multi- 
tudes  of  precedents,  2  Rep.  I.Ane*s  case.  Mo. 
565,  but  here  they  have  not  one  precedent  for 
such  a  power  over  the  king's  revenue,  to  which 
the  law  has  so  great  a  regard  ;  for  there  is 
nothing  in  tlie  law  ko  fenced,  so  guarded,  and 
so  secured,  as  tiie  king's  inheritance.  Where 
that  is  concerned,  there  must  be  petition  dir 
droiif  an  inquisitijn  found,  besides  searchtSy 
&c.  so  careful  is  the  law  of  the  king's  in- 
heritance and  revenue,  [l^w.  230,  320,  2 
Rol.  524,  Cro.  Car.  513,  528.] 

But  now  here  the  king  must  looe  his  free- 
hold witliout  trial,  which  his  subjects  shall  not 
do,  as  appears  by  Magna  Charta.  [9  II.  3^ 
Stat  1,  c.  29,  3  Ld.  1,  c.  24,  25  Ed.  3.] 

In  the  next  place,  I  shall  answer  the  cases 
which  indeed  give  Ufe  to  the  present  case,  and 
are  the  foundation  of  it.  First,  as  to  Nevil's 
casei  I  obierre  the  petitis&en  counsel  do  Ml 
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in  Iheir  title  to  it  Some  my,  it  wm 
grovBcM  6ti  m  petition  of  ^g^lit ;  others,  that  it 
was  a  fmmtirans  de  droit ;  and  others,  that  it 
was  a  oomptaint  a^inst  the  officers  of  the 
treasary.  Bat  tme  it  is,  Mr.  Plowden  is  pre- 
cise and  express  in  the  point,  though  it  seems 
to  me  to  be  but  bis  own  private  opinion :  and  I 
most  take  the  boldness  to  say,  that  be  is  mvh 
takeo,  as  will  appear  from  theee  books,  IS  H. 
7,  PI.  15,  4  £d.  4,  23  b.  1  Leo.  190,  1.  And. 
S53, 8a?ile  1S5,  all  which  cases  happened  bat 
twelf e  yeturs  after  Neyil's,  and  yet  are  contrary 
to  it  By  the  same  books  and  the  same  reasons 
it  appears,  that  Wroth's  ease  onght  to  have  no 
more  weight  than  Nevil's,  &c.  [Stat.  5,  c.  4, 
48  Ed.  9,  c.  S,  53  H.  3,  c.  522,  15  R.  S,  c.  IS, 
16  R.  «,  c.  3.1 

Therefore  I  conclnde,  that  this  judgment 
grren  by  the  barons  of  tl>e  Exchequer  is  an  er- 
roneous judgment,  and  ought  to  be  reversed. 

'  Vide  infra,  the  argument  of  the  lord  chief 
justice  Holt,  contra. 


The  argument 

OF  THE 

Lord  chief  justice  holt. 

Holt  C.  J.  In  this  case,  here  have  been  two 
joints  made : 

1.  Whether  this  grant  be  good. 
S.    Whether  here  be  a  proper  course  taken 
by  the  patentees. 

There  ha^  indeed  been  a  third  point  started 
by  my  brother  that  arc^ued  last,  and  that  does 
vespect  the  entering  of  the  judgment. 

As  to  the  first  question,  I  hold  the  g^rant  to 
he  good ;  and  all,  that  have  argued  here,  have 
coocmred  in  the  same  opinion.  1  do  confess 
thitis  the  great  point  of  the  case ;  but  so  much 
lias  been  said  to  it,  that  little  more  can  be 
added :  but  I  must  say  something  to  it,  though 
I  canoot  but  repeat    [Comb.  270,  271,  272.] 

1  bold  that  king  ()barles  2  might  charge 
this  branch  of  h'ls  revenue,  and  my  reason  for 
iBj  opinion  is  but  short 

It  IS,  because  the  king  was  seised  of  an  estate 
in  fee  of  this  revenue ;  for  to  such  an  estate  a 
power  of  alienation  is  incident.  Lit.  Sect.  360. 
And  I  take  it  to  be  the  intent  and  the  express 
words  of  the  act,  that  the  king  should  have  a 
ri^t  and  liber^  of  alienating  and  charging 
Ibis 


It  is  no  objection,  that  this  revenue  was 
given  to  the  long  under  a  trust ;  for  notwith- 
itanding  that,  he  mig^t  ^alieti  it.  So  several 
idngs  of  Eogrland  have  founded  corporations  of 
charitable  uses,  and  yet  these  persons  incor- 
porated might,  notwithstanding  such  trust,  alien 
^heir  estates ;  so  may  a  dean  and  chapter  theirs ; 
•0  may  a  bishop  with  the  consent  of  dean  and 
chapter;  so  a  parson,  with  the  consent  of  the 
patron  and  ordinary,  might  have  aliened  the 
luid  of  which  he  was  seised  in  the  right  of  his 
ihiirch :  bot  the  king  hag  nobody  required  to 


consent  to  bis  alienations.  To  tay  that  be 
may  alien  by  the  consent  of  the  estates  of  tha 
realm,  is  aa  much  as  to  say,  he  cannot  abeai 
without  an  act  of  parliament,  which  he  may 
clearly  do.  [Vide  Co.  Lit.  19  b.  t  Inat.  681,  1 
Co.  44,  b.  7  Co.  1«  b.  11  Co.  72, 1  Rol.  R. 
167,  Noy  182,  Mor.  416,  Godb.  S17,  Dav.  75^ 
Cro.  Argum.  60,  Pkk  246,  487,  b.  13  Ed.  4, 8, 
1  H.  7, 10.] 

And  indeed  this  revenue  comes  to  the  king 
by  purchase  \  for  he  gaye  a  recompenoe  for  it, 
VIZ.  part  of  his  standing  revenues,  it  being  the 
profits  that  did  arise  from  his  warda  and  liber- 
ties. 

But  it  is  objected,  that  this  power  in  the  king 
of  alienating  his  revenues  may  be  a  prejodioe 
to  his  people,  to  whom  be  most  recur  esntinoat 
ly  for  supplies.  I  answer,  that  the  law  has  noE 
such  dishonourable  thoughts  of  the  king,  aa  £» 
imagine  he  will  do  any  tning  amiss  to  bis  peo- 
ple, m  those  thrngs  in  which  he  hath  power 
so  to  do. 

But  that  which  I  insist  on  is,  that  it  is  absurd 
in  its  nature  to  restrain  the  king  from  a  power 
of  alieniog  his  revenues  of  which  he  is  seised 
in  fee.  It  is  against  the  nature  of  the  being  of 
a  king,  that  he  should  have  less  power  than  bis 
people ;  for  before  be  was  king,  he  had  power 
to  alien.  Now  when  the  crown  descended  upon 
htm,  he  is  seised  injure  cororiit ;  and  shall  he 
then  have  less  power  over  those  very  lands 
than  .he  had  before  the  descent  of  the  erown  f 
Shall  he  now  be  disabled  to  alien  by  bein^  a 
king  ?  This  would  be  against  a  conomon  pno- 
ciple  of  law,  that  the  descent  of  the  crown  takea 
away  all  disability.  Plo.  105,  Dier.  [2  Sid. 
137, 138, 139, 140, 141, 142,  vd.  1,  Hdes  PI. 
C.  61, 101,  Co.  Lit  16.  a.] 

Then  it  is  repugnant  to  the  constitution  of 
the  government.  Suppose  a  kin^  sbouki  be 
under  a  present  danger  of  being  mvaded :  if 
the  king  could  not  raise  money  b^  alienating 
his  revenue,  the  nation  might  pensh ;  for  he 
cannot  otherwise  raise  money  than  by  an  aat 
of  parliament,  for  which,  there  might  not  be 
time:  and  therefore  heretofore  the  kings  of 
Engkind  have  borrowed  several  wms  of  monc^ 
by  mortgaging  their  lands.  Cotton's  Posthum. 
175. 

And  there  ought  to  be  a  power  in  all  ffo- 
vemments  to  reward  persons  that  deserve  wdl ; 
for  rewards  and  punishments  are  the  aup- 
I>orters  of  all  governments  ;  and  it  has  bean 
the  constant  usage  of  the  kings  of  England  to 
reward  persons  deserving  of  the  govemmeDt 
out  of  toe  crown  revenues,  by  pensuns,  and 
giving  estates  to  support  the  titles  of  earl  and 
other  dignities.  Seid.  Tit.  of  Honour,  838. 
7  Rep.  12,  Calvin's  case.  And  this  has  been 
allowed  of  by  act  of  parliament,  as  appearslh 
by  34  H.  8,  c.  20.* 

*  It  seems  probable  that  Mr.  Burke  had  on 
his  mind  an  indistinct  impression  of  this  pas- 
sage, when,  be  composed  the  following  part  of 
his  Speech,  (Feb.  11,1780.  See  3  Burke's 
Works,  310,  8vo  cd.  of  1808,  and  the  Pto* 
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■  wc[«  klwaji  >lMDaUa  :  And  if  4l.  _ 
own  Undi  ftra  mlicoaUe,  what  Mtatea  in  tb«  ci«wb 
n  bj  !  HCuMmlianalile?  AndoarbooludataJieimk* 

ftbey,  thi*  re-  tliat  llw*r  ttiMtt  are  alicBtijic  P  aiid  m  ■■ 
pvliaiDait  OD  Fin.  N.  B.  13  c.  IM  f.  and  3«6,  Btannfoi4 
eunot  b«  tlicD-  .  Pr«r.  38. 
t  And  may  luch  diilincuoa  i  Theo  what  rMwa  can  ba  gi*(B  vhy  mnbm 
in  oar  Imw-boolu,  nor  anr  aulborilj  fmni  catatMibould  WalicBcd.andMlMnaot  F  Wfay  ' 
«onnMa  «r  «atuW  law,  ttiat  natraioi  the  f  mav  dm  the  kiiw  u  well  alien  tbeau  iilMui 
kioM  of  Bn^laiid  fnm  alieoing  any  aort  of  ai  m  miy  Um  flowm  nf  bis  ccowo,  aa  ap- 
tbairranaDM.  pnn  in  the  abbot  of  Stiata  U>n)ella'i  eaae. 

An  lar  tba  landi  in  ancient  demean,  they  0.  Co.  94.)  ?  For  he  may  Rnnt  a  nxiaiy-pa- 
■tenni  moat  appiopriatad  for  the  kiny'*  uae  of  laline,  which  ha*  jura  rrgaiU;  to  be  kaa 
wtf  of  lua  mcaoaa ;  far  tbey  bad  (ereral  pri-    ffraated  a  power  to  panloo  tmaoa  or  Mony, 

_!• n—i-^ — ^  .1-  "tingl  la,  net  to  be  I  «c.     Indeed  tbew  prerogativea  aie  rtaaaawed 

',  to  ba  free  of  tirii  I  to  the  crown   by   the  *tatute   H .  B,  but  tb« 
J  their  luaHnanoe  and  j  granu  were  not  toid.    Bae  S7  H.  ft,  c.  S4. 
faubandty,  not  to  be  inipaiuMlIrd  on  any  in-        Then  if  aneatatebeaeUled  on  a  eubieat  by 
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implaadadoMtof  tbei 
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liaaentary  Hiatory  ef  England,  a.  d.  1780) 
«n  introdndng  hia  Bill  for  Econoaucal  Reform :  ! 

"  Conoeirin^  it  to  be  a  faDdameotal  part  ' 
of  Ibe  eon*titul»n  of  ifaia  country,  and  of  tbe 
reaaM  of  itate  in  erery  eonntry,  that  Ihm 
noat  be  meana  of  rewarding  pubGc  lervice, 
tiiDW  neani  will  be  incomploic,  and  indeed 
wholly  inanSdeot  for  that  parpoae,  if  there 
ahoald  be  no  fntther  mant  for  thai  Krrice, 
than  the  daily  wagea  it  receirea  daring  the 
pleainre  of  the  CTOWD. 

"  Whoe'er  aenondyconaider*  the  excellent 
Argwsent  of  lord  Sommeri.  in  the  Bankera 
Ca*e,  will  aee  he  battoma  himtelf  upon  the 
very  aanie  masitn  that  I  do ;  and  one  of  hi* 


maxim  of  the  Uw 
eooititntioaal  poliqr  of  fumiahiDg  a  pemunent 
reward  to  pnUic  aerrice ;  of  makinr  that  re- 
ward the  or^n  of  famitiM ;  and  the  foandation 
ofweahhaa  well  aiofhonoara.  It  ia,  indeed, 
the  onW  |^uine  madulteratsd  origin  of  nobi- 
lity. It  la  a  great  principle  in  goremmeni;  a 
principle  at  the  renr  fonndaliDd  of  the  whole 
strucCare.  The  other  Jn^ea  who  held  the 
aaoiedoctrnie,went  beyond  lord  Soramen  with 
Tegard  to  die  remedy,  trhich  tbej  thought  waa 
{pren  b^  bw  agunat  the  crown,  upon  the  grant 
ofpentioD*.  Indeed,  no  man  knowa,  when  be 
cntaoffUieincitenientatoaTiTtaoaa  ambition, 
'ar»d the ^oatrewardofpnUicaerTice, what  in- 
finite miachief  be  may  do  hia  eonntry,  through 
all  geaeiaiiona.  Sncb  tanng  to  the  public 
may  pntre  the  wont  mode  of  robbing  it.  The 
crnwu,  which  bat  io  its  handa  tbe  trmt  of  the 


pablic  labnnr,  and^  the  fixed  aettlement  of 
KDOwleiteed  merit!    There  i*  a  time,  when  tbe 
weatber-bealen  rcMela  of  the  atate  ought  to 
come  into  harbour.   Tliey  mu«t  at  length  have 
•  retreat  from  the  malice  of  rirali,  from  the 

"  Baforetheatatnlaof  qncao  Ame,  which 


perfidy  of  political  frienda,  and  the  inconatanej 
of  the  people.  Many  of  the  peraani,  who  im 
all  tio>ea  bare  fUled  the  greet  officea  of  Male, 
have  been  yoonger  brolhen,  who  had  originaHjr 
little,  if  any  fortune.  Tbaac  office!  do  not  faf^ 
niih  the  mean*  of  aroiaaing  wealth.  Tbers 
ought  to  be  aome  power  in  the  crown  of  grant- 
ing panaioQ!  out  of  the  reach  if  ila  own  ca- 
pnce*.    An  iotail  of  dependence  ia  a  bad  re- 

"  I  would,  therefore,  leire  to  the  crown  tba 
poaaibility  of  ooafening  mttnt  broura,  whichi 
wbilat  they  are  received  a*  a  reward,  do  not 
operate  a*  corraptioQ.  W  here  men  receireab- 
ligatlooa  from  the  crown,  tbraogb  tbe  piana 
haiMla  of  father*,  or  of  oonneaioo*  a*  *c»en  " 
a*  tbe  paternal,  tbe  deoendenciea  which  a 
from  Ihenoe,  are  tbe  ooJintiona  of  f{ 
and  not  tbe  fetter*  of  •errility.  8uch  Itea  ori- 
gJDile  in  rirtoe,  aod  they  promote  it.  They 
DODiinoe  men  in  Ihoae  habitudea  of  friondabih 
thoa*  political  connectkifU,  aod  thoae  polilicM 
principle*  in  which  they  beg^n  life }  Ihey  aiv 
antidote*  agaiuat  a  conrnpt  leiity,  ioitlid  of 
caiuet  of  It.  What  an  noaecuily  apadadn 
would  it  afibrd,  what  a  disgrace  wouM  il  be  In 
the  commonwealth  that  auflered  aucb  tbiaga, 
to  aee  the  bopeful  ton  of  a  meritoriooa  minialer 
bcfginr  bia  bread  at  tlie  door  of  ibat  tnmanij, 
from  whence  bi*  father  diipenwd  the  ceconomy 
of  an  empire,  and  (iromoted  the  happineaa  and 
glary  of  hi*  country !  Why  ahould  he  be  obliged 
to  praatiate  bi*  booour,  aod  to  aubatil  bi*  prin- 
ciple* at  the  terce  of  aome  proud  lavounte, 
(hoohlFred  and  ibruat  aiide  by  every  impadoit 
preteoder,  on  the  rery  ipot  where  a  few  daya 
before  be  aaw  himself  adored  ? — obliged  to 
eriage  to  the  author  of  ibe  calamitie*  of  hia 
house,  and  Io  km  the  haodi  Ibat  are  red  with 
biifotber'abkrad?— ^o,  Sir,  tbeae thing*  an 
until — they  are  intolerable." 

Lord  Sommer*.  in  hi*  Judgment,  aroiila  all 
diiciuaioa  [of  the  general  principlea  ooDcen- 
log  the  alienability  of  crown  property.  H* 
bimielf  aara,  "  I  iball  not  ipeak  at  all  el  Ihit 
lime  to  HlMr  ptrt  of  tbe  fini  ^watiod." 
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^Mttf  pnKuBeat,  it  wHl  not  be  denied  but  tbmt 
be  BMy  alien  soob  estate  ;  mod  why  shall  not 
the  kxag  have  the  saine  prif ilege  P  It  appean 
in  lacty  that  lie  has  always  done  it.  So  all  the 
iands  that  belonged  to  the  abbies  and  monas- 
teries were  aliened  by  the  king,  and  yet  they 
were  given  to  hiro  by  act  oi*  parliament,  and 
by  general  words,  as  it  is  here.  So  the  cos- 
tons  have  been  always  granted  and  charged 
by  the  king,  and  yet  they  were  granted  to  hiro 
by  act  of  parliament.  The  authorities  in  oar 
books  are  full  to  tliis  purpose,  as  21  Ed.  3,  47, 
99  Ed.  3,  PI.  1,  S,  4  Inst.  45,  Davis  7,  14. 
Knighton  1684.  [37  H.  8,  c.  28,  31  H.  8,  c. 
13, 99  H.  8,  e.  S4.] 

Bat  itis  objected,  that  this  revenue  was  given 
in  lien  of  inheritances  that  were  unalienable, 
vis.  the  wards,  liveries,  purveyances,  Szo. 

Tbongh  how  the  nature  of  these  inheritances 
can  affect  inheritances  of  another  nature,  I  can- 
not see.  But  even  these  inheritances  were 
always  in  effect  alienable,  for  they  mig^t  have 
been  leleaaed.  The  kine's  grant  to  be  free  of 
prinage,  nr  Thomas  Waller*s  case;  and  so 
were  eervioes  in  capite^  and  purveyances,  &c. 

Some  opinions  have  been  urged,  which  say 
that  the  crown  revenues  could  not  be  alienated, 
as  Ftetaand  Bracton.  But  these  books  are 
only  onmnients  to  the  law  ;  they  are  not  looked 
on  as  authentic,  especially  where  the  practice 
has  been  always  te  the  contrary.  But  Britt. 
87,  ie  otherwise,  and  so  is  Selden  549,  and 
5M.  And  Bracton  himself  in  his  second  book, 
c.  67,  ecems  to  be  of  another  opinion,  wlierc  he 
aaitb,  that  even  res  sacr^  are  alienaUe  by  the 
eemmon  law,  though  perhaps  by  the  canon 
Inir  they  are  not  to  he  aliened.  So  the  statute 
of  Bignmis,  c.  7,  also  admits,  that  the  king 
may  grant  away  his  revenues.  Fortescne  in 
bis'bMk  *  de  Laudibus  Leguro  Anglie'  says, 
that  the  gnvemment  is  not  only  regal,  but  le- 
gal and  political,^  end  then  discourses  of  the 
particnlars  wherein  the  regal  power  is  restrain- 
ed :  and  if  our  constitution  had  been  so  that 
the  king  could  not  alien  his  lands  or  revenues, 
it  cannot  be  imagined  but  that  he  would  have 
mentioned  a  thing  so  remarkable,  espedally  in 
a  time  when  there  were  so  many  grants 
made  by  the  crown,  though  indeed  at  that 
time  there  were  many  acts  of  resumption 
madcy  as  they  were  before  and  after,  as  in 
6  H.4, 14,  and  in  the  time  of  king  Henry  the 
eighth,  &c.  which  are  a  great  demonstration 
that  thoae  erants  coukl  not  be  revoked  or 
nvoided  bnt  by  act  of  pariiament. 

It  is  ebjeeied,  that  the  fee^ftrm  rents  in  the 
time  ef  Inng  Ghariee  the  second  were  granted 
by  act  of  parliament.  But  they  might  have 
behi  granted  without  that  act.  It  was  only 
Bade  to  encourage  purchasers  to  make  good 
the  letters  patents  beyond  all  scruple,  and  to 
give  power  to  sue  for  the  arrears  ot  rent,  and  to 
uiitiun,  acc> 

Then  H  ia  objected,  that  if  this  grant  of  the 
rtvenne  should  be  alienable  to  the  subjects,  that 
then  Ibe  kiag^  oflkrn  of  excise  would  be  the 
iubjccti  oAcers* 
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Bat  that  does  not  follow  ;  they  are  only  • 
means  to  convey  to  their  fellow  subjects  their 
right,  and  that  whioh  is  grante<l  to  them  by  the 
king's  letters  patents.  So  the  justices  in  eyre, 
and  of  oyer  and  terminer,  Sicc.  are  the  king's 
justices ;  and  yet  they  convey  justice  to  the 
people.  4  Inst.*  163. 

As  for  these  letters  patents  themselves,  it  is 
plain  by  the  whole  tenour  of  the  patents,  that 
the  king  was  not  deceived  in  his  grant ;  and 
the  consideration  being  executed,  though  it 
be  false^  yet  that  will  not  avoid  the  grant. 
Plo.  554. 

So  that  I  conclude  this  point,  that  these  let- 
ters patents  which  charge  this  branch  of  the 
revenue,  are  good  and  firm  in  law. 

1  come  now  to  the  second  point ;  and  that 
is,  concerning  the  remedy  taken  by  the  pa- 
tentees. 

And  I  hold  they  have  taken  a  very  proper 
and  legal  remedy.  We  are  all  agreed  that  they 
have  a  right ;  and  if  so,  then  wey  must  have 
some  remedy  to  come  at  it  too. 

The  remedies  at  common  law,  to  recover 
against  the  king,  were  by  petition,  or  '  mon- 
strans  de  droit.' 

Indeed,  there  is  a  new  remedy  now  given  by 
Stat.  2,  £d.  G,  c.  8,  and  that  is  by  way  of  tra- 
verse to  the  king's  title,  4  Rep.  54,  S  Inst. 
688.     [Skin.*  Rep.  608,  609.] 

But  first,  a  petition  of  right  is  not  necessary 
in  this  case  :  not  but  that  a  man  may  proceed 
in  this  way,  and  admit  himself  out  of  posses- 
sion if  he  pleaseth.  But  it  is  not  necessary, 
for  two  reasons  ; 

1.  Because  a  petition  of  right  is  grounded 
always  upon  a  naked  matter  of  fact  suggested, 
and  not  of  record  ;  and  upon  such  a  sugg^- 
tion,  there  is  a  commission  issues  out  of  Chan- 
cery, Cok.  Entr.  462,  9  H.  4,  4. 

Bat  here  the  title  is  derived  by  letters  patents 
which  are  of  record  ;  so  that  here  is  no  mat- 
ter of  fact  to  be  enquired  of. 

2.  The  patentees  do  not  endeavour  to  de- 
stroy the  king's  title :  but  petitions  of  right 
do  so,  and  are  generally  inconsistent  with  the 
king's  title. 

Then  this  annuity  is  not  turned  to  a  right,  as 
if  there  had  been  an  atulnder,  8ec.  Therefore 
why  should  there  be  a  petition  of  right  ? 

I  take  this  remedy  to  be  by  a  '  monstrans  de 
droit ;'  and  this  remedy  is  to  be  sued  at  com- 
mon law,  when  the  party's  title  appeared  of 
record.  Kell.  178.  *  Monstrans  de  droit,'  or 
*  ouster  Ie  maine,'  (which  is  all  one  in  effect) 
always  lies  where  the  title  or  ri^ht  of  the  sub- 
ject appears  as  well  by  matter  ot  record  as  the 
king's  title;  and  this  appears  fully,  Sadler's 
case,  4  Rep.  and  Hob.  334. 

Also  it  is  plain,  that  a  '  monstrans  de  droit* 
lies  in  the  Exchequer :  I  think  there  is  no 
doubt  of  that. 

It  is  objected,  that  the  petition  should  be  first 
sued  to  the  king  :  but  by  the  records  in  Ryly's 
PUicita  Pari.  351,  257,  Staundf.  72,  it  appears, 
that  these  petitions  of  right  have  been  seed  to 
the  court  of  King's-beoch.    But  indeed  this 
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petition  diflfera  from  those  ;  for  thi«  beinr  ^\j 
by  way  of  complftiDty  there  needs  no  iiMone* 
ment,  is  in  the  other  cascs. 

The  next  ohjectkm  is,  that  in  this  precedent 
there  was  a  liberate. 

1.  Til  is  writ  is  in  its'  nature  a  writ  of  allow- 
aoce,  lle^.  199.  But  this  writ  does  not  give 
any  manner  of  jurisdiction  ;  for  the  court  may 
hold  plea,  and  proceed  .without  it. 

9.  But  the  next  answer  that  I  gi? e  to  this, 
and  which  may  be  satisfactory  to  any  body,  is 
the  statute  of  5  II.  3,  c.  9,  which  directs  the 
barons  of  the  Exchequer  to  answer  every  de- 
mand, without  any  writ  or  letter  from  the 
kincr.  So  is  4  laat.  110.  So  that  I  take  it  to 
be  very  plain,  that  the  barons  might  proceed 
berewithoutiany  writ  at  all. 

But  it  is  objected,  that  the  writ  should  hare 
been  directed  to  the  treasurer,' &c. 

But  this  needs  not  be  ;  tor  the  treasurer 
bath  nothiojr  to  do  with  ciTil  pl^as.  Ue^ .  137. 

Indeed,  Fitzh.  N.  B.  129,  doth  menUon  the 
treasurer:  but  that  is  a  common  error,  and  the 
writs  need  not  be  so  directed. 

It  is  true,  as  my  lord  Cuke,  observes,  that 
the  legitimation  of  any  case  may  be  suspected 
that  has  no  case  of  kin  to.  it ;  and  1  sfp^e  to 
that  rule.    But  I  think  I  have  found  out  some 
kindred  to  this  present  caite,-  and  that  is  the 
case  in  Coke's  Entrieyr  93,  Tit.  Claim  of  Li- 
.berttes;  for  there  the  barons  did  allow  certain 
lil^ies,  and  also  the  payment  of  a  rent  charge 
granted  by  the  king  to  my  lord  Hunsdon.    So 
die  case  of  Margei^  Parker  in  9  11.  6,  IS,  is  a 
considerable  au£ority  to  this  point.    She  had 
an  annuity  out  of  the  Magna  Custuraa  of  Lou- 
don, granted  by  the  queen  out  of  a  sum  assigned 
for  her  dower  to  receive  of  the  customers.  The 
queen  shiill  not  have  action  against  the  cus- 
tomers, but  must  sue  to  tlie  barons  of  the  Ex- 
chequer ;  and  Blargery  Parker  may  sue  for  it 
in  the  Exchequer,  in  the  same  manner  as  the 
queen  miffbt  for  her  portion.    Then  there  is 
my  lady  Braughton's  case,  which  happened  in 
Stb  Car.  2.     Afyk  lady  Braughton  forfeited  the 
keeper's  place  of  the  New- Prison  to  the  king, 
.  who  thereupon  made  a  sebure :  upon  thk  the 
dean  and  chapter  of  Westminster  came  into  the 
court  of  Exchequer,  and  claimed  the  inhe- 
ritance, and  the  king's  hands  were  amoved. 
Indeed  this  matter  was   first  stirred  in  the 
King's- bench,  for  they  gave  judgment  to  seise 
the  urison.    Now  if  the  court  of  King's-bench 
might  hold  plea  there  of  a  momlritns  de  droit ^ 
because  the  seiiore  was  there;    why  may 
they  not  as  well  proceed  in  the  Exchequer 
by  numttram  de  droits  because  the  money  is 
thei^P 

It  is  true,  money  comet  into  and  issues  ont 
of  the  Exchequer  without  tlie  barons :  but, 
with  submission,  the  right  of  bringing  in,  and 
issuing  out  of  the  money ,  beleon  to  the  barons. 
And  it  ^ou  make  the  liarons  onTv  judgvjs  of  tiie 
right  of  coming  in  of  the  kinirs  moneyy  you 
.  make  them  judges  but  of  half  their  business 
frhicb  bebngB  to  that  court ;  for  the  baioot 


have  the  judicial  power  over  the  whole  coort 
,of  Exchequer.  And  to  say  that  the  treaioiwr 
and  his  officers  have  no  oorrespaudcDce  with 
the  burops,  is  not  true ;  for  all  the  hooks  take 
notice  of  them,  as  jiersoos  that  all  bekiog  to  the 
Exchequer. 

Some  have  objeded,  that  this  oonrt  ought 
regulariy  to  hold  pleas  only  where  the  king  it 
party ;  and  that  this  court  used  lo  be  prohi- 
bited lo  prooeeii  in  any  pleas  that  do  not  con- 
cern the  king.  2  Inst.  561.  There  yon  may 
see  what  pleas  they  may  hold. 

But  here  the  plea  does  concern  the  long ;  for 
here  is  the  king's  grant,  and  the  suit  is  to  the 
king :  and  this  determination  of  the  barom  in 
tliis  case  is  not  thusanv  judgment  of  their  own; 
but  the  king  himself,  by  reason  of  such  his 
leuers  patents,  hath  obliged  himself  to  make 
such  payments.  As  iu  the  case  of  an  obliga- 
tioo  where  debt  is  brought  upon  it,  and  a  reco- 
very is  had ;  it  is  not  so  much  the  judgment  of 
the  court  as  binds  the  property  ,as  the  obligor 
himself,  who  by  his  bond  haf  subjected  haa 
property  to  be  determined  by  the  judgment. 

now  as  to  the  authorities  which  seem  dire«st-> 
ly  to  govern  this  point,  and  the  objectiona 
against  them. 

1.  Tliere  is  sir  Tho.  Wrolh's  case  in  Plow- 
den,  w  liich  1  rely  u|ion  as  a  clear  and  full  au- 
thority in  this  case,  notwithstanding  all  the  ob* 
jectjons  tliat  luave  been  luadcagainst  it. 

King  Hen.  8,  bad  appointed  sir  Tho.  Wroth 
to  be  gentleman- usher  of  the  privy  chamber  lo 
prince  Edward ;  and  he  granted  to  the  said  ^ 
Thomas  for  the  exercise  of  the  same  ofllica  an 
aimuity  of  20/.  to  be  had  and  yearly  takea  to  the 
said  sir  Thomas,  from  Lady'dajf  then  last  past, 
during  his  natural  life,  by  the  liands  of  the  trea- 
surer of  his  court  of  Augmentations  of  the  re- 
venues of  the  crown  for  the  time  bein^,  ot  fcuch 
his  treasure  of  the  same  revenues,  as  should  re- 
main in  the  hands  of  the  treasurer  at  two  times 
in  the  year,  dec. 

The  chief  ol^eetion  against  this  case  is,  that 
there  the  grant  was  under  the  seal  of  the  court 
of  Augmentations,  wtiich  was  incorporated 
with  tM  court  of  exchequer.  But  that  1  deny* 
for  that  court  was  never  legally  united  to  the 
court  of  exchequer,  as  was  adjudged  in  Dier» 
S16.  So  that  the  obfection,  that  sir  Tho. 
Wrath's  grant  was  under  the  seal  of  the  Aug[- 
mentatiou  court,  and  under  the  survey  of  it,  m 
gone. 

Then  it  does  not  appear  to  me,  that  ever  the 
court  of  Augmentatioos  had  «uiy  power  eT" 
pressly  given  tliem  to  relieve  tue  grantees  of 
such  rents.  I  have  looked  over  the  act  of  pae- 
liament,  by  which  that  court  is  coostituteil,  but 
i  cannot  find  any  such  pdwer.  But  I  think, 
the  court  of  Augmentations  did  proceed  in  such 
manner,  that  it  might  be  also  reputed  a  court 
of  exchequer;  and  the  court  of  Au^meotationa 
is  by  express  words  made  a  court  for  the  new 
revenues  that  should  come  tothe  crovm,  which 
are  exempted  from  tlie  jurisdiction  of  the 
other  court:  but  that  which  1  infer  firaoi 
hcnoa  is,  that  if  thii  new  cofut  of  cxohequar 


S7J 


in  the  Court  qfExehequer^  9^c. 


A.  D.  17C)0. 


rs9 


t3id  in  BMne  cases  reltere  grantee87>f  rents,  &c. 
ccrteinly  Ibe  old  coart  of  exchequer  shall  have 
the  same  frivilege. 

There  are  other  courts  which  ha?e  also  pro- 
ceeded in  the  same  manner ;  as  the  court  of 
Wards  did  usually  hold  plea  of  these  matters,  3 
Crolce  78,  queen  Elizabeth  granted  to  Allen 
under  her  great  seal,  an  annuity  of  40/.  per 
aim.  to  iMMpaid  by  her  receiver  of  the  court  of 
Warda.  This,  being  payable  by  the  receiver, 
f%  in  the  nature  of  a  rtnt-charge.  So  the  court 
»f  Siirvejrors,  erected  by  33  Hen.  8,  did  proceed 
in  the  same  manner,  and  did  relieve  gfrantees 
of  rent  cfaaives,  &c. 

As  to-Nevit's  case,  also  in  Plowden,  I  take  it 
likeivise  to  be  a  full  authority  in  point.  An 
yearly  rent  cliarge  of  S/.  lOt.  was  granted  to  sir 
H.  Nevil  and  another  for  the  exercise  of  the  office 
of  keeper  of  a  park,  out  of  a  manor  for  their  lives; 
One  is  attainted.  The  manor  comes,  to  the 
posseswm  of  the  king.  Tlie  king  shall  neither 
nave  the  oflke  nor  the  rent :  and  the  arrears  of 
tlAfi  saki  annuity  were  -paid  to  sir  H.  Nevil  at 
the  receipt  of  the  exchequer,  by  the  hands  of 
tlie  treaturer  and  the  chamberlain.  I  grant 
that  those  lands  were  also  uttder>  the  survey  of 
the  Goort  of  Ao^pnentations ;  but  that  I  con- 
ceive makes  nothmg  against  me  for  the  reasons 
belere  mentioned. 

There  are  several  other  records  which  have 
been  already  quoted,  but  I  shall  not  trouble  you 
with  the  repetitkm  of  them.  I  shall  only  men- 
tion some  (ew  which  I  think  have  been  omit- 
ted, as  Trin.  1*.  Mar.  Rot.  186,  S  El.  Rot.  145, 
Mkh.  13,  a.  Rot.  347,  HiU.  13,  El.  Rot.  143, 
P.  1  U.  Rot.  108.  In  all  these  records  it  also 
appears,- that  money  issoed  out  of  the  exchequer 
wj[  ordv  of.  the  coort  of  exchequer,  and  it  is 
hq^ly  reasonable  that  they  should  have  such  a 


Suppose  the  king  purchased  land  that  is 
chaiged  with  a  rent,  the  king  must  take  the 
land  tMether  with  its  burden :  but  in  such  rase 
it  wouM  be  too  hard  to  drive  the  grantee  of  the 
rent  to  his  petition  of  right  to  the  king.  No, 
certainly  he  may  come  to  the  court  of  exche- 
quer by  way  of  petition  to  the  barons,  who  may 
give  him  relief. 

It  has  beea  oiigected,  that  money  which  once 
comes  into  the  exchequer  can  never  be  taken 
oat.  Reg.  193.  But  if  this  is  true  in  a  gene- 
lal  sense,  that  none  of  the  king's  revenues  that 
are  bronght  into  the  exchequer  can  be  paid 
out,  this  woukl  destroy  all  annuities,  reot- 
chsiges,  and  otlier  payments  which  the  crown 
ia  obliged  to  make. 

It  is  true,  if  a  man  be  outlawed  in  the  King's- 
bench,  and  the  party's  goods  are  seized  mto 
the  king'a  hands,  and  then  the  outlawry  is  re- 
mved,  there  can  be  no  restitution.  The  reason 
of  this  is,  for  that  the  court  of  King's- bench 
cannot  send  a  writ  to  the  treasurer,  and  the 
court  of  exchequer  have  no  record  beforo  them 
te-isaae  out  a  warrant  tor  a  restitution.  So  if 
aa  attainder  be  reversed,  the  mean  profits  taken 
into  the  exchequer  cannot  bo  restored  for  the 
;  and  also  for  that  the  king  can- 


not be  made  a  disseisor,  and  the  statute  (fives 
a  remedy  only  as  to  parliament. 

There  remnins  atler  all  a  great  olijection, 
had  it  any  weight,  and  that  is,  cui  bono  i  W  the 
patentees  should  hare  judj^ment  for  them,  what 
will  it  signify  if  they  cannot  come  at  any 
money? 

As  to  this,  I  do  think,  that  as  soon  as  the 
wiits  ore  delivered  to  the  officers  of  the  exche- 
nuer,  I  mean  the  treasurer  and  cliamberlaln, 
the  property  is  altereil,  and  the  officers  become 
debtors  to  the  parties,  as  aj>pear8by  9  H.  7. 
So  as  toon  as  a  fitri  fuc^  is  delivered  to  tho 
sheriff,  and  upon  it  goods  are  levied,  the  pro- 
perty of  the  goods  is  altered,  and  tlie  shcrifT 
becomes  a  debtor  to  the  plaintiff.  8o  an  action 
of  debt  will  lie  upon  a  liberate,  and  so  it  has 
been  adjudged.  [Action  of  debt  on  a  liberate, 
and  why.  Vide  5  Mod.  13, 14,  48,  Skin.  Rep. 
S&7, 1  Salk.  381,  9  Ventr.  95, 3  Sand.  47, 844.] 

I  shall  only  observe  one  thing  more,  and  'so 
conclude ;  and  that  Is  in  answer  to  my  brother 
who  argued  last,  for  he  struck  rery  hanl  at 
the  judgment  given  by  the  barons.  Hethought 
that  it  was  very  erroneous,  and  therefore  void. 
But  with  submission,  I  take  this  juilgment  to 
be  as  well  as  it  can  he.  And  whereas  it  is  said 
in  the  judgment,  that  the  mohey  shall  be  paid- 
by  the  ^commissioners  and  chamberlain  of  the 
treasury,  it  must  be  understood  of  the  receipt 
of  the  treasury,  and  not  of  the  lord  high  trea- 
surer, which  'office  is  long  since  expir^. 

As  for  the  lerying  of  the  tallies  mentioned  in 
the  judgment,  it  does  not  hurt ;  it  is  at  most  hut 
surplussage.  Butthat  which  I  insist  on  is,  that 
though  this^odgnoent,  in  resnectof  form,  or  any 
material  pomt  of  it,  sliould  he  erroneous,  yet  if 
your  lordships  should  be  of  opinion  in  the  two  first 
points  with  me,  you  will  thcnfiive  a  new  judg-' 
ment,  such  as  the  court  of  Exchequer  otight 
to  have  given  ;  for  that  is  the  law  of  this  place, 
as  appears  by  31  Ed.  3,  c.  12.  And  this  last 
point  was  so  ruled  upon  a  debate  in  the  House 
of  Lords,  and  was  the  case  of  the  king  and 
Saiothell,  30  Car.  S. 

So  that  upon  the  whole  T  amt>f  opinion,  that 
the  Judgment  giren  by  the  Barons  ought  to  be 
affirmed. 

But  afterwards  the  Lord  Keeper  was^of 
opinion  to  reverse  the  Judgment,  and  accord- 
ingly it  was  reversed.  The  gronnd  upon 
which  he  gave  his  opinion  was.  That  the  paten* 
tees  had  not  taken  a  proper  remedy  by  Petition 
to  the  liaronsj  who  have  no  power  or  controul 
over  the  king's  treasury,  &c:  and  that  their 
only  remedy  was  by  petiUou  to  the  king  him- 
self. He  insisted  much  upon  the  same  rea- 
sons and  grounds  which  my  lord  chief  justice 
Trcby  went  on.* 

*  **  To  avoid  repetition  we  have  omitted 
Skinner's  report  of  Holt's  Argument.  But  we 
think  it  proper  to  apprize  the  reader,  that  in 
several  parts  it  is  more  full  than  ihe  report 
which  we  hare  extracted  from  5ih  Modem." 
Hargravt. 
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The  argument 

OP  THE 

LORD  KEEPER  SOMMERS,* 

On  BIS  oiYDfo  Judgment  m  the  Bankers' 
Case:    delivered   in  the  Exchequer- 

GHAMBfiR. 

The  four  following  causes  depending  in  the 
Exchequer- Chamber,  stood  for  the  judgment 
of  the  court. 

The  Attorney-General  againsl 
Joseph  Hornby, 
Robert  WilliamsoDy 
Thomas  Smith,  and 
Sir  Jeremy  Snow. 

Lord  Kuper,  These  cases  differ  in  several 
particulars ;  but  as  to  the  points  which  have 
been  chiefly  spoken  to,  they  are  the  same* 

I  shall  therefore  only  put  the  case,  as  it 
stands  upon  the  reoord  where  Williamson  is 
party ;  which  1  will  do  shortly,  because  it  has 
been  opened  so  often  already,  upon  the  several 
arguments. 

Robert  Williamson  comes  before  the  barons, 
and  exhibits  letters  patent  under  the  great  seal, 
dated.  :$0  April,  S9  Car.  9,  ^[ranting  to  sir 
Robert  Vyner,  his  heirs  and  assigns,  the  yearly 
rent  or  sum  of  25,003/.  Os.  4d,  lb  be  jrearly  paid, 
received,  and  taken,  of  the  rents,  revenues,  and 
profits  arising  to  the  king,  his  heirs  and  suc- 
cessors, out  of  the  duty  of  excise,  by  virtue  of 
the  act  made  12  Car.  3.  for  taking  away  the 
court  of  wards  and  liveries,  &c.  and  settling  a 
revenue  iu  lieu  thereof ;  and  prays  that  these 
letters  patent  may  be  inrolled  oif  reoord. 

The  barons  cause  them  to  be  read  and  in- 
rolkid  ^  and  the  letters  patent  are  set  ibrth  at 
large  m  the  record. 

Theeflectofthemis: 

The  king  takes  notice,  that  he  had  been  con- 
strained to  postpone  the  payment  of  monies 
due  to  the  goldsmiths,  and  others,  upon  tallies 
and  orders  registered. 

That  he  could  not  spare  such  a  sum,  as 
would  satisfy  those  debts  ;  but  was  willing  to 
grant  to  the  persons  to  wliom  he  was  indemed, 
an  annual  sum  answerable  to  the  interest  of 
their  debts,  after  the  rate  of  6/.  per  cent. 

To  that  end  he  had  commanded  the  accounts 
to  be  stated  to  the  first  of  January,  1676 ; 
whereupon  there  appeared  due  to  sir  Robert 
Vyner,  416,724/.  1S«.  Hd.  In  satisfaction 
whereof,  the  king  resolved  to  grant  him 
S5,003/^9i.  4</.  per  annum,  to  be  bad  and  taken 
by  bim,lii8  heirs  and  assi^,  out  of  the  renu, 
revenues  and  profits,  which  should  arise  or 
become  doe  or  payable  to  the  king,  his  heirs 
and  successors,  out  of,  for,  or  by  reason  of  the 
duty  of  excise,  and  by  virtue  of  the  said  act,  to 
be  paid  quarterly,  in  trust  for  such  of  bis  credi- 
tors, as  within  a  year  after  the  date  of  the 

**  Lord  Sommers  is  said  to  have  expended 
several  hundred  pounds  in  collecting  books  ami 
pamphlets  for  his  Argument. 
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leHeis  patent  aboyhl  deliver  np 
and  accept  aaiignnifnts of  propofftionablepartaof 
the  said  yearly  snm,  in  satwiaction  of  ibaur  debts 
respectively  due,  and  in  the  mean  tioM  abonkl 
not  sue  sir  Robert  Vyner  for  tbair  debts }  Um 
rcsidoe  thereof  lo  the  use  of  sir  Robert  Vyner 
and  hia  heirs. 

The  king  directs  the  higb-trcasortr,  chas- 
callor,  uiMMr-treasorer,  chamberlaina  and  bn» 
rons  of  the  excbeqner,  which  then  were,  and 
the  biffh  treasurer,  commissioners  of  the  trenp- 
surv,  Jtc,  wbich  should  be,  and  all  other  offioera 
and  ministers  of  the  court  of  exchequer^  and  eC 
the  receipt  thereof,  in  their  respective  plaoeB« 
upon  request,  to  perfonn  all  acts  necessary  for 
the  due  pavroent  of  the  said  rent  to  the  aaiil 
sir  Robert  Vyner,  his  heirs  and  assigus;  and  to 
strike  talliea  of  pro  or  assignment,  or  other  tal* 
lies,  as  the  case  shall  require,  or  as  shall  be  do- 
sired,  on  the  commissioners,  treasurers,  hk 
ceivers,  collectors,  or  farmers  of  the  duty,  who 
are  required  to  msike  due  payment  acconTioiHy ; 
so  as  the  said  yearly  sum  may  be  reoeiveA 
without  other  warrant.  And  if  the  profits  of 
the  said  revenue  should  be  paid  into  the  receipt 
before  the  levying  such  tallies,  or  payment 
made,  then  he  authorizca  and  retiuircs  tho  high 
treasurer,  and  commissioners  ot  the  treasury, 
chancellor,  under-treasurer,  chsmberlAins,  and 
barons,  and  other  oflicers  and  ministers  of  the 
exchequer,  and  of  the  receipt  thereof,  to  wboaa 
it  appertaina,  to  pay  out  of  such  monies  as  shall 
be  paid  into  the  exchequer,  the  said  yearly  sum» 
without  other  warrant :  and  the  letters  patent 
shall  be  a  sufiicieot  warrant  for  the  purposes 
aforesaid. 

That  tallies  of  pro^  or  assignment,  or  other 
tallies  struck  u[»on  the  excise,  at  the  desire  of 
sir  Robert  Vyner,  his  heirs  or  assigns,  shall  bo 
preferable  to  other  quarterly  payments ;  except 
such  yearly  sums  as  are  payable  for  the  ma- 
nagement of  the  said  revenue;  and  except 
certain  sums  payable  to  the  queen,  and  the 
duke  of  York,  which  are  to  be  paid  in  the  first 
place. 

Sir  Robert  Vyner  covenants  at  any  time 
within  a  year,  to  make  assigoroents  of  propnr* 
tionable  parts  of  the  said  rent  to  such  ot  his 
creditors  as  will  take  tlie  same  in  satisfaction 
of  their  debts,  and  will  deliver  up  their  securi- 
ties ;  and  that  he  will  not,  during  the  year,  as* 
ngn  any  part  of  the  said  yearly  sum,  except 
to  creditors,  or  otliers  by  their  sppointmeot  ; 
and  if,  within  one  year  and  an  half,  any  dif- 
ference arise  between  him  and  Ids  crediturs, 
touching  the  assicning  any  part  of  the  said 
yearly  sum,  to  submit  the  matter  to  the  high 
treasurcf,  or  commissioners  of  the  Treasurv, 
and  to  perform  such  orders  as  he  or  they  should 
make. 

It  is  provided,  that  all  assignments  be  in* 
rolled  within  thirty  days  af^r  the  exccotioa 
thereof,  before  tlie  anditor  of  the  receipt,  or 
clerk  of  the  pells  ;  to  the  end  it  may  ap)>enr 
what  assignnients  have  been  granted,  or  otber- 
vsise  to  be  of  no  eficct. 

And  also,  that  when  the  king,  his  heirs  or 
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raomsom,  shall,  at  eDtire  payments,  hafe  paid 
tbe  sum  of  410,734/.  13s.  t{d,  to  sir  Robert 
Vyner,  his  beireoranijnis,  id  proportioa  amongf 
tliem,  after  the  rate  of  100/.  principal  money, 
for  e?ery  6/.  per  cent,  per  ann.  and  also  the 
arrwurs  of  the  said  yearly  sum  of  25,003/.  9t. 
4i/.  then  the  grant  should  be  void. 

Tbe  letters  patent  are  to  be  fa?  ourably  taken 
for  air  Robert  Tyner,  his  heirs  and  assig^ns ; 
and  to  be  t^aoii  non  obstante  ttie  not  reciting  of 
thai  act  of  parliament,  whereby  the  revenue  is 
granted,  or  the  not  mentioning  any  former 
grant!  or  charges  of  or  ppon  tne  said  reve- 
nue, or  the  not  mentioning  the  certain  yearly 
rents  or  profits  of  the  said  revenue,  or  tlie 
certain  nature  thereof,  or  how  the  debts  due 
to  sir  Robert  Vyner  did  particularly  arise ;  and 
notwithstanding  the  statute  1  H.  4,  or  18  Hen. 
6,  or  «6  H.  8,*  or  the  act  of  W  Car.  2,  where- 
by tbe  revenue  was  granted,  or  any  other  de- 
t'eel. 

The  king  covenants,  that  due  payment  shall 
be  made,  and  all  things  done  on  his  part :  and 
that  if  there  be  any  defect  in  the  present  grant, 
be,  his  heirs  and  successors,  ufton  petition,  will 
make  a  further  grant,  as  the  attorney  general 
shall  advise. 

Then  Willmmson  sets  forth,  that  by  virtue 
of  the  letters  patent  sir  Robert  Vyner  was 
aeiaed  vt  de  feodo  et  jure,  and  was  indebted 
vnto  him  in  1,000/.  And  that  the  9th  of  April, 
SS  Car.  9,  by  deed  of  assignment  fwbich  he 
bringB  into  conrt)  reciting  that  he  had  delivered 
tip  his  secnrities  to  sir  Robert  Vyner,  and  had 
discharged  him.  the  said  sir  Robert  Vyner, 
grants  and  assigns  to  him  and  his  heirs  60/. 
part  of  the  said  yearly  sum,  beine  his  propor- 
tiotiable  part,  in  satisfaction  of  the  said  debt, 
under  the  condition  in  the  letters  patent ;  and 
pra^s  the  assi^inent  may  be  read  and  inrolled ; 
which  is  ordereil,  and  the  tenor  is  entered. 

Williamson  fnrther  says,  that  he  delivered  up 
his  securities  and  accepted  the  assignment,  in 
satisfaction  of  his  debt,  according  to  the  intent 
of  the  letters  patent ;  and  thothe  never  after 
sued  sir  Robert  Vyner ;  and  that  the  assign- 
ment was  inmlled  within  thirty  days  before 
tbe  auditor  of  the  receipt ;  and  that  the  princi- 
pal sum  is  not  paid ;  and  that  the  arrears  of 
th«  yeariy  sum  of  60/.  were  paid  to  Lady-day 
3S  Car.  t,  and  that  from  that  time  405/.  is  due 
for  six  years  and  three  quarters,  ending  at 
Christmas  last.-j-  Then  he  prays  the  letters 
patent  and  assignment  may  be  allowed,  and  the 
arrears  paid,  and  the  yearly  sum  paid  for  the 
fotnre ;  and  that  tallies  may  be  |truch  as  it  bc- 
oanaea  due ;   and  that  he  may  hare  the  benefit 

*  **  Tbe  Stat  meant,  seems  to  be  6  H.  8, 
cap.  15,  for  tliere  is  no  stat.  of  S6  H.  8,  appli- 
cable to  the  case :  but  the  patents  have  bcen- 
searebed,  and  in  them  it  is  26  H.  8."  Har- 
grave. 

+  •*  J.  e.  For  the  remainder  of  the  reign  of 
king  Cbaries  3,  and  the  whole  reign  of  kinpf 
James  9,  and  not  quite  a  year  of  the  reign  of 
king  William  and  queen  Blary."    Hargrave. 


of  the  remedies  and  powers  mentioned  in  the 
letters.patent :  and  avers  that  at  Christmlis  la^t 
there  was  sufficient  to  pay  his  arrean,  besides 
what  was  .paytible  for  management  and  to 
queen  Catharine,  and'the  dake  of  Yoit. 

To  this  the  Attorney  General  demurs ;  and 
Williamson  joins:in  demurrer. 

Whereupon  the  barons  of  the  exchepier  give 
this  judgment :   that  the  letters  pattnt  to  sir 
Robert  Vyner,  and  tbe  assignment  to  William- 
son, <  juxta  tenorem  et  effectum  taruudem 
'eidem  Roberto  Williamson  allocentir:'   and 
that  the  sum  of  405/.  being  the  arreaa  to  and 
for  Christmas  1  W.  &  M.  so  as  af*resaid  in 
arrear,  be  paid  to  him  at  the  receipt  o*  the  ex- 
chequer, by  the  hands  of  the  cominisioner»uf 
the  treasury,  and  chamberlains  of  tb  receipt 
who  now  are,  and  by  the  hands  of  tlxcommiSi^ 
sioners  of  the  treasury,  treasurer  andchamber- 
luins  of  the  receipt  for  the  time  beiVt  out  of 
the  treasure  arising  from  that  part  ofibe  excisa 
in  the  letters  patent  mentioned  to  br  granted  to 
king  Charles  S,  his  heirs  and  successors,  and 
in  the  hands  of  the  commissioners  oithe  trea* 
sury  now  being,  and  in  the  hands  of  he  com  * 
missioners  of  the  treasury  and  chacberlaina 
for  the  time  being ;  to  be  paid  after,  md  be- 
sides tbe  necessary  sums  for  the  mangement 
of  the  said  revenue,  and  the  annual  suns  pay- 
able to  the  queen  dowager  and  the  cike  of 
York.    And  that  the  said  yearly  sum  »f  60/, 
from  Christmas  1 W.  &  M.  be  paid  to  Vdliam- 
son  and  his  heirs,  at  the  receipt  of  tbe  xche- 
quer,  by  the  bands  of  the  commissionersif  th« 
treasury,  treasurer  and  chamberlains  f  the 
said  receipt  for  the  time  being,  out  of  tb  said 
treasure  arising  from  the'  said  bereditaryev^- 
nue  of  e^rdse  in  their  bands  being,  ultra  eboptt^ 
&c.    And  that  tallies  toties  quotiet,  &<.  be 
struck  at  the  said  receipt,  for  the  said  ytrljr 
sum  npon  the  commissioners,  treasuren  re- 
ceivers, collectors  or  farmers  of  the  said  In^- 
ditary  revenue  of  excise,  by  the  officers  o|  the 
receipt  of  excise  to  whom  it  belongs,  upoirei. 

Suest,  &c.  according  to  the  letters  patent,  \nd 
le  course  of  the  exchequer,  '  salvo  jure  lo. 
*  mini  regis,  et  domins  regihz  nunc  si,  5ec. 

Upon  this  Judgment  the  Writ  of  Errpris 
brought. 

There  have  been  two  principal  questioi 
made  in  the  arguments  upon  these  cases. 

1st.  Whether  the  grants,  made  by  kur 
Charles  S,  of  the  several  annual  sums  ont.t 
the  hereditary  excise,  to  the  goldsmiths,  tb$r 
heirs  and  assigns,  be  effectual  in  law,  and  d 
charge  this  revenue  in  the  time  of  his.  sac 
cessors? 

2nd.  Whether  the  remedies  which  tbe  par- 
ties have  pursued  in  this  case  be  proper,  ami 
such  as  are  warranfed  by  law,  or  justified  by 
the  course  of  the  court  of  exchequer  ? 

I  do  not  take  notice  at  present  of  the  objecr 
tions  which  have  been  made  to  the  form  of  ih|i. 
judgment,  as  it  is  entered,  that  being  a  niatter 
of  a  different  consideration :  because,  admitting 
the  law  to  be  for  the  parties  who  demand  the' 
arrears  and  growing  payments  of  these  annui- 
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i«s  ill  tlid  maoDer,  if  tbcrt  be  any  error  io  the  ,  I'ecis  as  todislrant  mvsel I' exceedingly,  nhea  1 
f-iilerintf  iFthejudgroeBt,  Cbat  it  to  be  refbnned  |  diflertnun  so  rnanv  f«Briic<l  men  ;  aud  nhooM 
in  this  ourt,  aud  we  are  to  make  it  audi  aa  it !  be  cxireinrly  well  satis  tied,  that  my  opinMm 
oiielit  tobave  been  in  tbe  court  ofexcheqner.     j  was  not  to  be  the  measure  by  which  ibe  jud^ 

The  frst  {general  question  has  been  ihvided,    ment  is  to  be  |(iven  in  this  case. 
OS  well  )y  the  couusel  at  tlie  bar,  as  by  my        And    therelbre,    havinn?   heard    that  soihe 
lonis  tht  judges,  wlm  argued  this  case,  iutu   judi^  have  made  a  doubt  of  this  matter,  I 
two  poins.  :  hare  alreaily  proposed  it  aa  a  |ioint  for  tlic  t»n- 

1st.  I'this  rerenue  of  excise  be  snch  an  in-  '  sideralion  of  all  of  thcni ;  whether  in  this  court 
heritanc4,  that  the  king  could  alien  the  wliolr,  ;  the  jud^ultllts  ought  tu  be  oAirroed  or  rereMed 
or  any  prt  of  it,  in  perpetuity  fn>m  the  crown  ^''  '*  according  to  the  opiiiiuns  uf  the  chancellor,  or 

^ly.  Admitting  that  he  uiight,  ulielhtr  it  thecliantiihu-audtreasun'r,  whenthcrrisoiie; 
be  etrectially  done  by  tbe  grants  to  the  gold-  '  or  arcordiu:,'  tu  the  upinionN  of  ihc  majority  of 
smiths.'  I  the  jiid;;es,  w hu  arr  callfd  to  assist  * 

My  lods  the  judges,  who  hare  arguint  these  |  \i*-\'nrv  I  prucn-i'il  to  dolivcr  ihe  ri.asM>ns,  upon 
cases  npio  the  writs  of  error,  have  all  at^rrcil  Hhicli  i  think  iu\«elf  obligctl  tu  conclude  the 
in  opinifD,  that  ihc  lettem  pattiit  aiv  p^tiod  in  |  t^nuie  way  uith  my  h*rd  chief  justice  of  tbe 
law  10  |asa  an  interest  to  the  patuntLCS  and  ;  <V>miitun  I'Icas  as  to  this  second  qutiititio,  1 
their  hcia,  and  to  bind  king  Chailes  2,  and  his  '  »iil  tuke  notice  of  twu  thin*;!*. 


king 
ancccssnn. 

Mr.  ba'oi  Lechmere  uas  of  another  opinion 
in  the  couitof  exchequer. 

The  first df  these  points  is  a  snhjcct  of  the 


Isi.  That  the  lulurc  of  the  debate  as  to  thia 
question  frcemcd  tu  me  tu  be  very  iiiuch 
chaii|[(cd  upr.n  his  argument. 

r\ll  ihejiitlgi'S  Mho  spoke  liefore  him, did,  aa 


highest  iMfortaooe,  at  least  aa  to  the  cuumc*  '  to  tuts  point,  in  a  manner  rely  u|ion  the  two 
quenees'f  its  determination  eilncr  way  ;  and  !  caMs  ol  Ncvil  and  Wroth  to  warrant  tlieir  npi- 
|>erfaaps  is  not  to  be  discourseil  of  adequately  to  I  iiions.  These  ca&fs,  which  are  reported  in 
tbe  extAt  of  it  in  an  ordinary  court  ol  law.  !  Piovi  den's  Commcntaiies,  I  shall  lie  obliged  to 
A8t<3ny  own  part,  being  extremely  desirous, !  put  at  large  htrealWr,  aud  do  therefore  only 
as  far  fl  is  possible,  to  a? oid  the  renetitioo  of  |  name  them  at  present. 

what  Im  been  alreadjr  said  rery  ohen ;  and  i  My  lord  chief  justice  Treby  particularly  ap- 
haTin^formed  the  opinion  which  I  shall  deliver  '  plied  himself  to  Jiew,  that  the  proceedings  iii 
hi  thee  cases,  upon  the  second  general  quea-  >  those  cases   were  adjud«^    upon   |iarticubu 


tion ;  T  shall  not  speak  at  all  at  this  tiiue  to 

eitheipart  of  the  first  question. 
Asto  the  second  general  question,  whether 

this  tooner  of  suit,  and  the  proceedings  in  it, 

lie  ftfrantcd  bjr  tlie  oourse  of  the  exchequer  ; 

so  tht  the  parties  here  can  come  immediately 

to  t^  barona,  and  demand  their  annuities,  ami 

theftipoD  the  barons  by  their  jmlginent,  can 

in  aitgulair  courM  prescribe  ti»  the  treasurer 

andchamberiaiDs  to  imue  money  out  of  the 

rcc^>t?-*-^this  it  what  I  cannot  hitherto  be 

oon^bced  of,  dther  by  what  I  hare  hoani  in 

thedebate  of  this  matter,  or  by  what  I  have 

beD  able  to  observe  upon  the  best  endcav<tun 

I  oold  use  to  inform  myself,  io  which  I  have 

sBTcd  no  pains. 

1  take  tnis  to  be  a  point  of  as  great  moment 

a  ever  came  to  be  discussed  in  Wcstminster- 

lill :  not  ao  much  in  respect  of  the  value  of  what 

i  in  demand,  and  of  what  does  de|)end  u|Min  the 

ime  queation,  (thodgb  that  amounts  to  about  \ 

^,S85/«  17t.  6d.  per  annum,  besides  tbe  ar-  >  concerned  in  judicature  in  this  reign,  ought  to 

ears  ;)  as  because  it  does  in  so  high  a  degree  !  ascribe  less  merit  tu  luirselveii  for  our  care  ol 

tmcern  tbe  government,  and  disposal  of  tlie  '  pro|iertyt  than  most  of  those  who  went  before 

luUic  revenue,  and  the  treasure  of  the  crown  ;  I  us.  A\  e  run  no  hazard  in  doing  of  it :  no  man 
srhereofthe  law  baa  always  had  a  superlative  i  baa  cause  to  think  he  shall  be  ill  Inoktd  upon 
sare,  as  that  upon  which  the  safety  of  tbe  king  j  for  giving  his  judgment  for  the  «iihjert  ac- 
and  kiugdom  must,  in  all  ages,  depend.  |  cording  to  law,  though  it  be  a^aiubt  the  in* 

1  esteem  it  a  great  unhappiness,  that  I  can-  '  terest  of  thecrow:i. 
not  be  so  far  convinced  in  my  thoughts  upon  i  No  niuii  eau  thin!:  more  hardly  than  I  do,  ol 
this  point,  as  to  concur  with  tbe  greater  numlier  tbe  arbitiary  shuuiiic  up  ot  tlic  KKt'hi-iuier,  ai 
of  the  judges  who  have  assisted  in  this  court :  it  is  cummonly  culU-d,  wluirh  wu  ihe  un- 
Ibr  though  my  own  understanding  must  be  my  j  happy  occasion  of  raising  lia-  preMiii  quest iun 
guide,  which  I  am  bound  to  follow  in  deliveriug  ,  no  man  can  have  mure  ctouinnHrratioii  for  thi 
Dyjudgment;  yet  I  am  so  seniibleof  my  de-  ,  persons  concerned  ;    1  meau  iho^c  who  onli 
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reasons,  and  not  at  all  upon  tbe  coume  of  the 
excbei|uer,  or  any  power  lodged  originally  in  the 
barons  by  the  common  law  ;  and  were  there- 
fort*  not  applicable  to  tlie  cases  before  tbt*  court : 
and  therefore,  aa  lie  expresseil  himself,  *  pro- 
ceeding upon  new  topics,  be  diflfered  frumtnem 
in  tlie  conclusion.* 

My  lord  chief  justice  of  the  King's- bench 
only  has  had  the  opportunity  of  saying  any 
thing  in  an*»wcr  tti  his  arguments.  \Vhai 
weight  tliey  have  had  with  any  uf  tbe  otbei 
judges,  I  Jo  not  know. 

2dly.  The  second  thing  I  will  take  notice  ol 
is,  that  in  several  uf  the  arguments  uuicli  was 
said  of  the  subjects  property  ;  how  it  was  con- 
cerned  in  the  event  of  these  cases,  and  what 
regard  there  ought  to  be  hail  nf  it. 

U'itJi  this  I  do  readily  agree.  No  man  can 
be  more  tender  of  property,  aud  careful  to  pre- 
serve it  than  I  have  been  always,  aud  always 
'  shall  be  :    hut  I  freelv  own,  that  wp,  wliii  arc 
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trusted  the  goldsmitbt  with  tbdr  moneys  and 
hid  no  share  io  the  temptation  to  trust,  from 
tlie  unjust  mnd.  unreasonable  profit  which  was 
made  from  the  crown. 

But  I  think  the  word  property  could  hardly 
he  brougfbt  into  any  case  less  aptly  than  it  is 
into  this. 

Thjere  has  been  no  difference  of  opinion,  as 
to  the  interest  and  property  which  the  subiect 
takes  hy  the  letters  patent,  among;st  the  judges 
who  hsTO  areued  in  this  court 

We  are  all  agreed  that  the  subject  has,  in 
this  case,  all  the  same  remedies  for  recovering 
'  his  right,  which  in  any  such  case  the  common 
law  of  England  did  ever  allow,  or  which  are 
gifen  to  him  li^  any  statute ;  so  that  the  sub- 
ject is  as  safe  m  bis  property,  and  as  secure  in 
the  method  of  coming  at  it,  if  it  be  detained 
from  him,  as  by  the  English  constitution  he 
ought  to  be. 

The  only  question  is,  wliether  this  be  such 
a  remedy  as  the  law  allows,  for  recovering 
lirsm  the  king  the  arrears,  and  growing  pay- 
ments of  the  annual  sums  in  question  ? 

If  it  he  not,  i  ata-sure  none  of  us  ought  to 
make  the  parties  case  better  than  the  law  has 
made  it.  We  must  judge  of  pronerty  ac- 
conling  to  the  rules  which  the  law  has  fixed, 
aod  can  make  no  new  ones,  nor  invent  new 
resMdies,  however  compassionate  the  case 
nsy  apfiear,  or  however  popuUr  it  may  seem 
Is  attempt  it. 

The  question  then  is,  if  an  annual  sum  he 
{[ranted  by  the  king,  under  the  gr«?at  seal,  out 
sf  any  branch  of  the  revenue,  to  a  subject  and 
hit  heirs,  in  the  manner  of  these  grants,  and 
the  annual  payments  happen  to  be  in  arrear  ; 
whether  by  any  law,  now  in  force,  the  party 
nay  come  to  the  barons  of  the  exchequer  im- 
Be3ialely,'and  they  upon  prayer  to  them,  may 
isroU  and  allow  the  letters  patent,  and  may 
•thereupon  order  the  treasurer  and  chaml>er- 
lains  to  pay  out  of  the  Exchequer  the  arrears 
tod  also  the  growing  payments  for  the  future  ? 
I  think  it  may  be  proper  to  premise,  that  we 
trenot  now  speaking  of  the  Exchequer  in  ge- 
neral, as  it  comprehends  that  great  college  of 
the  revenue  made  up  of  all  the  officers  of  the 
upper  and  lower  Excnequer ;  norof  Uiejurisdic- 
lioo  of  the  Exchequer-cluimber  before  the  lord 
treasurer  and  chancellor ;  .  nor  of  the  court  of 
eqaity  before  the  treasurer,  chancellor,  and 
barons ;  but  only  of  the  .authority  of  the  court 
sf  pleas  holdep  betite.the  barons  :  nor  is  tlio 
question  now  of  the  barons'  power  over  the  rc- 
cdvers,  'collect6ri,'aDdK>(her  officers  of  the  re- 
venue ;  but  of  theic  power  over  the  king's  tren- 
tare,  when  it  is  lodged  in  the  receipt  of  the  ex- 
cbequer,  and  over  the  treasurer  and  chamber- 
kins,  in  whose  custody  it  is. 

In  speaking  to  this  matter,  1  shall  proceed 
by  these  stejts : 

First,  to  observe  that  no  authors  ancient  or 
modem,  who  have  wrote  of  the  jurisdiction 
sad  business  of  the  court  of  Excboiuer,  have 
-Matiooed  any  such  power  to  be  loilged  iu  the 


barons  of  the  j^xchequer,  as  will  be  sufficient 
to  warrant  the  judgments  in  these  cases. 

Secondly,  that  these  iodgments  cannot,  be 
defended  l>y  any  thing  which  I  can  find,  upon 
the  best  search  *I  can  make,  in  any  records  or 
acts  of  pariiament : 

Nor  Sdly,  by  any  authorities  In  our  law  books. 

1.  As  to  the  first,  I  will  not  go  about  to  re- 
peat a  catak)gue  of  waters  who  have  publish- 
ed particular  disoonrseg  of  the  court  of  Ex- 
chequer. My  lord  iduef  justice  of  the  Com- 
mon Pleas  was  Teryiffrgt  in  this  matter,  and  I 
will  avoid  the  affectatv^i  (f  naming  them  over 
again:  T  believe  I  hite  perused  all' of  them. 
I  have  also  looked  ovaf  wtreni  manuscripts, 
yet  unpublished,  treating  of  that  court,  which 
were  written  in  the  time  of  kmg  Jatnes  the 
first,  and  king  Charles  the  fim*.  and'l  can  no 
where  find  the  least  mention  of  an?  |)Ower  in 
the  barons,  to  command  the  issuing  of  any 
money  out  of  the  receipt  of  the  Bxcheqier. 

8ince  then  so  many  authors  of'  leaning  and 
judgment  have  set  themselves  to  wrife,  with 
express  design,  of  the  jurisdiction  of  tk  court 
of  Exchequer,  and  not  one  of  thenn  bit  dioea 
treat  in  particuHu'  of  the  power  of  the  iaraBS» 
in  bringing  in  the  treasure  and  reveoucof  the 
crown,  and  of  their  power  over  it  wHilsr't  is  in 
transitu^  though  some  of  them  more  argely 
than  others ;  and  yet  there  is  not  one  iord  to 
be  found  in  any  of  them,  which  indjlies  a 
power  in  the  barons  over  the  treasure,  Then  it 
IS  once  lodgetl  in  the  receipt;  what  'an  be 
more  reasonably  inferred,  than  that  uch  a 
power  was  wholly  unknown  to  them  P 

It  must  be  admilteil,  that  the  power  ti  com- 
mand the  issuing  of  tlie  king's  treasur  is  of 
the  highest  nature,  and  of  the  greatest  ronse- 

Suence;  and  therefore  it  cannot  be  hlteved 
nat  it  was  forgotten  by  all  of  them,  c  if  it 
had  been  remembered,  that  it  could  be  lassed 
by  without  remark  or  observation; 

By  what  was  said  in  some  of  the  ailments 
in  this  case,  it  seemed  to  be  taken,  ai  if  the 
barons  of  the  Exchequer  had  been  invoted  by 
law  with  a  general  soperintcndency  aer  the 
treasure  of  the  crown,  and  were  to  takccare  to 
see  it  distributed  and  ausivei*ed  to  all  tuch,  at 
least,  as  made  any  just  demand  upon  i,  whe- 
ther it  was  or  was  not  bmught  into  tbt  kinif 'a 
coffers :  but  this  is  to  make  ihcrn  mud  greater 
otiicers  than  the  law  has  yctmaile  then. 

My  lord  chief  justice  Coke,  when  Ib  comes 
to  treat  of  the  court  of  Exchequer  in  his  fourth 
Instit.  c.  11,  seems  to  choose  Out  ti»t>  ancient 
authors,  who  had  wrote  of  that  'court,  as  the 
foundation  of  his  discourse;  which  is,  for  the 
most  part,  oh  a  ^commentary  upon  them :  I 
mean  Britton,  and  the  Mirror  of  Justice. 

Britten's  account  is  shortly  this ;  ^  our  trea- 
surers and  barons  from  henceforth  shall  have 
jurisdiction  of  all  causes,  which  toudi  our  debia, 
and  our  fees,  and  the  incidents  tlieraof,  and  to 
take  cunuzance  of  debts  which  areowing  to 
I  our  debtors,  that  we  may  come  at  oar  debts  thn 
!  sooner.'     [Britt.  c,  1,  foi.  S,  b.]  .      ; 
) 
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When  my  lord  chicr  JMtioe  Coin  bat  mC 
down  these  words,  be  tbon  prseceds  td  set 
down  the  wordiof  the  Mimr;  vis.  tholthe  Ex- 
chequer *  is  ooly  ordoined  fiir  the  kiBf's  profit, 
to  besr  and  detemine  torli  done  lo  the  king 
end  his  crown,  in  right  of  bb  fiefii  and  Iran- 
ehises,  and  the  aocooots  of  bailiffs,  and  of  the 
receivers  of  the  king's  money,  and  the  ad- 
ninistralon  of  his  goods,  by  the  Tiew  of  a  so- 
▼ereigD,  who  is  m  treasurer  of  Kngtsnd.* 
[Mirr.  cap.  1,  (  14.] 

Tbeie  words  of  ths  Mirror  are  a  short,  hot 
'  «fiectualdcacriptk|ncf  the  court  of  Excboqiier; 
•nd  my  lord  chief  jnstice  Coke  eoomients 
upon  and  expoundi  tliem  in  their  fuU  extent : 
BOthiogfidlsfromniaasif  this,  aocoont  were 
defective,  or  did  .iidode  onJy  one  part  of  the 
bosiness  of  the  court. 

In  the  M irrsr,  cap.  1.  (  14,  we  are  told  what 
is  theose  of  the  seal  in  the  Fxirhoaaer,  vin.  *  to 
make  toquiitanoes,  and  to  ssal  writs  and 
estreatf  under  green  wax,  issnnr  out  of  this 
place  *ponr  le  prou  le  roy,'  i.  o.  fir  the  kmg's 
profit.  The  ose  of  the  soil,  to  i^mmand  ue 
treasuer  and  chamberlains  to  issue  rooniesout  of 
the  reetpt,  was  unknown  when  the  Mirror  was 
wrote,  )r  this  was  a  very  defective  account. 

II.  ind  as  these  andeot  authors  have  thus 
coofinci  the  business  of  the  court,  so  it  does 
nppeai  in  the  aecond  place,  by  the  ancieot 
record,  that  the  barons  of  the  Exchequer  have 
not  inern^ddled  in  ether  matters,  than  what 
my  UnA  chief  justice  Coke,  and  these  andeot 
nuthoa  aasien  to  their  jurisdiction :  unless  as 
their  pwer  has  been  from  time  to  time  enlaived 
by  act  of  parliament ;  or  in  cases  where  they 
have  icted  by  particular  authority  given  to 
them  ly  writs  under  the  great  or  privy  seal ; 
or  whre  they  have  acted  by  virtue  of  the  lung's 
answe  indorsed  upon  petitions  made  to  his  per- 
son, tther  in  or  out  of  parliament ;  wnich 
answes  to  such  petitions  generally  order  a  writ 
to  issui  out  of  Chancery,  which  gave  a  jurisdic- 
tion tothe  treasurer  a*id  barons  respectively,  to 
act  acording  to  the  efiect  of  the  answer.  And 
upon  tiis  ground  it  is,  that  amongst  the  abusss 
and  uarpations  in  the  several  courts,  which 
are  enunerated  in  the  Mirror,  in  that  chapter 
which  s  entitled,  *■  Abnsion  de  la  Commen 
JjBy^*  tki»  which  follows  is  mentioned  for  one ; 
'  abusim  est  que  les  ministeres  del  escheque 
'  eient  jurisdiction  de  antre   chose  que  des 

*  denien  le  roy,  de  ses  fiews,  et  ses  frauchises, 
'aaas  bre*  original   de  le  chancellery  south 

*  bhmohecMre.'    [Cap.  5,  §  1.  No.  97.  J 

It  is  84)  far  from  appearing  by  any  ancient 
Author  or  record,  that  the  barons  of  the  Ex- 
chequer had  such  a  power  as  is  contended  for 
in  these  eases,  that  on  the  contrary  it  appears, 
thor  authority  was  very  much  restrained  in  that 
which  was  imraediately  their  business,  viz. 
Jriiatters  of  account  depending  before  them ;  in 
which  they  could  make  very  few  allowances, 
imwever  just  and  reasonable  in  themselves, 
without  a  particular  authority  under  the  great 
or  privy  seal. 


Tke  Case  of  ike  Banken 

By  the  statute  of  RntlaBd,  10  Ed.  1, 

is  taken,  *  that  upon  suggestioB  of  the  \am^ 
baililTs,  writs  for  divers  allowancos  had  hmm 
noade  to  the  king's  grievous  damage;'  it  in 
therefore  ordained,  *•  t£u  of  such  alkHvaneea  to 
be  made  from  thenceforth,  view  aball  be  in  muc 
Exchequer  ;  and  the  same  view  beiog  fiuth* 
folly  made,  the  same  treasurer  and  baiww  ahull 
certify  our  chancellor  of  the  due  aUowaooaa  «d 
to  be  made,  and  that  writs  of  allowanoea  sImU 
bemade  according  lo  the  saoio  oertifieale.' 

The  ststute  directs  that  it  ahouU  be  com- 
dered  in  the  Exchequer,  what  allowascaa  wore 
proper  to  be  made,  and  that  the  treasurer  aad 
barons  should  certify  the  lord  ohauooUor  what 
they  found  was  justly  to  be  allowed ;  and  aAar 
all,  the  great  seal  was  to  issue  theraupoa  to 
warrant  the  allowance. 

Here  was  a  new  use  appoiotpd  for  the  aeal 
of  the  Exchequer,  viz.  to  make  the  oenificaio^ 
but  the  parliament  would  not  innovate  so  fiur  aa 
to  make  the  Exchequer  aeal  more  than  a  oer* 
tifieate,  whereupon  the  chancellor  might  issua 
a  writ  of  allowance  under  the  great  wmL 

This  would  have  been  a  atrauffa  circuity,  if 
it  had  been  inuM^inod  at  that  Unse,  thai  the 
barons  could  have  made  the  allowanoe  by  thoir 
own  jurbfdictkm,  and  have  sent  a  writ  neoonl- 
iofflv  to  tbe  treasurer  and  chamberlaina. 

There  are  many  instances  to  be  found  how 
much  the  jurisdiction  of  the  barooa  was  re- 
strained, even  in  particulars,  which  one  woitM 
think  to  be  most  properly  of  their  cogniaaaoe. 

i  will  at  pruseut  only  instance  aooM  firw, 
which  are  printed  iu  Mr.  Hyley*a  PhMitn  Por^ 
liameotaria. 

The  executors  of  John  Baatn  petitioD  the 
king,  tliat  whereas  the,  king  *  teneatnr  diolo 
Joh*i'  iu  %^L  for  wax  delivered  to  his  use,  by 
the  hands  of  H<«cr  Lisle  clerk  of  the  grwat 
wardrobe,  and '  for  which  they  had    a    bill 

Xed  by  the  then  master  of  the  great  ward- 
;  and  that  alike  sum  of  S4/.  was  demanded 
of  the  said  Basin  by  extents  of  tbe  green  was, 
« quod  placeat  d'no  regi  dictorum*  debitorum 

*  nine  inde  debit|im  faccre  allocacionem :'  the 

*  answer  is, '  habeant  bre'  de  Cancellaria  thea. 

*  et  baronibus  de  scacc.  quod  si  ipsi  iaveoiai^ 
'  debitum  esse  darum,  quod  tunc  facient  allo- 
'  cacionem  de  uno  deb*o  ad  ahud'.  35  Ed.  1, 
Ryley  334, 

An  answer  of  the  same  nature  is  given  to  aa*- 
ther  petition,  very  much  of  this  kmd,  made  by 
the  executors  of  Robert  de  Basynges.  Ryley 
326. 

Tbe  citizens  of  York  petition  for  an  allowance 
of  8/.  4<.  \0d,  and  102/.  12i.  lid.  with  which 
they  are  charged  in  the  Exchequer,  for  wineaold 
to  tnem  by  Robert  de  Dacre  tbe  king's  butler, 
who  bad  acknowledged  the  receipt  of  the  m<^ 
iieV  before  the  barons :  the  answer  is,  *  man- 
'  detur  per  bre'  de  CancelUria  tbes.  et  baron' 
'  quod  scrutatis  rotuUs  videant,  si  rccognitio  sit 

*  sic  facta  ut  dicunt,  tunc  exonerentur  cives  de 

*  eadem  peronia  et  Rob'tus  de  Dacre  inde  odo- 
«  retur.'    33  Ed.  1,  Ryley  252. 

In  the  same  year,  Uyley  248.     Harcia  po- 
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^IMM  Ae  Mn^  for  aft  allowalict  of  bit  tr- 
fmhjM  for  tbe  time  when  he  was  sheriff  of 
OvttlMriahd,  for  that  he  could  not  lery  the 
^uiH  by  teasoU  of  tbe  Waste  and  destruction 
wbidb  tbe  Scpfs  bsTO  made ;  and  also  for  an 
dl«#ance  of  S8/.  ivbich  tbe  king  owed  him 
ibr  wool  taken  to  the  king's  use;  and  the 
tfftflwer  is,  *  de  dartmis  mam  siistiiluit  babeat 
^-gMiam  per  bre'  de  cancr  tbesauftirio  et  baro- 

*  nibiis  ie  scaccsrio  dirigendum  secundum 
*-disifretionem  thesaorariietbsiron*.  Etdelanis 

*  cAjitis  cxaminentur  et  allocentur  in  arreara- 

*  giis  suis.     Et  super  hoc  fiat  breve  de  Can- 

■  eellaria  fhesanrario  et  baronibus  de  scac- 
*cario.' 

In  Cb^  same  book,  p.  S49,  250,  858,  there 
sfe  petitions  for  allowances  of  sums  laid  out  for 
die  King's  nse,  and  writs  under  tlie  great  sekl 
dfttered,  Mquiring  allowance  to  be  mMe  by  the 
ttceanrer  and  barons. 

Aomier  petitioned  tbathe  might  be  permitted 
to  nceoimt  for  the  time  he  was  cuttat  of  the 
Tettplsrs  land  in  Esset ;   <  et  undo  iAcepit 

■  eom^tari  coram  Rojgfcro  de  Wingfield  sub 
*■  iMijaa  sigifk)  rotuli  sui  adhucrestantstgnati.' 
TbO  aniwer  is,  «habeatbre'  de  cane*  thes.  et 

*  btf  *  de  soac'  in  quo  contineatur  ista  peticio, 
'  4t  |ief  idem  ht4?  mandetur,  quod  inspecta  pe- 

*  fieione,  si  snggesta  vera  sint,  proeedant  ad 

*  emtt|ratom  suom  audiend*  et  oliwrins  fociant 
'  in  liae  parte  justitiie  complementum.*  14  Ed. 
3.    Rjrlejr,419. 

Upon  petition  of  the  tin  merchants,  to  be  al- 
kMfed  t«N>  days  for  payment  of  their  coinage, 
Ibis  being  also  ceitrfied  to  be  for  the  king's  pro- 
fit; the  answer  is,  let  there  be  a  writ  to  tbe 
tt^nsufei  and  barons  for  that  parnose,  and  the 
Kke  to  the  sheriff  of  Cornwall.    11  yley  248. 

Upon  petition  for  installment  of  debts,  the 
answer  is  sometimes,  let  a  writ  go,  command- 
ing the  tiipasnrer  and  barons  to  doit,  'jnxta 

*  discfetionein,*  R^ley  891,  and  at  other  times, 
'  quod  scrutari  faciiant  debita,  c<t  inde  certificent 

*  r^getti,  et  quod  interim  babeant  respectum, 

*  sed  nott  atterminetur  sine  rege.'    Rytey  854. 

And  that  the  jurisdiction  of  the  barons  was 

drl<^mallf  Tery  rertfained,  will    appear   yet 

plainer,  br  the  statute  made  the  26tli  of  Ed.  1. 

Ityley  m.    Whereby  it  is  enactcil,  *  that  the 

treasurer  and  cliamlierlains  of  the  exchequer 

Make  a  roll  indented  of  all  sums  of  money  de- 

IrrSMl  for  the  king's  nse,  without  warrant, 

since  the  beginning  of  the  war  between  tbe 

kins'  and  the  king  of  F'rance ;  one  part  to  re- 

fliattf  with  them  in  the  exchequer,  and  the 

other  part  with  the  chancellor, '  pro  warranto 

'  suo  ad  fociend'  super  hoc  br'ia  in  debits 

*  forma  prerlictis  tbes.  et  Camei^riis  de  prcdictis 

'oftreenis.' 

1  might  pfOoeed  to  yery  grent  niimbrrs  of  in- 

Ibmoei  irhere  the  sabject  was  put  to  bis  ]K'ti- 

tion,  for  the  allowance  of  jnst  and  reasonable 

ttMs  by  My  of  discharge,  upon  accounting  in 

the  etcheqnef ;  Some  fe\f  I  thonght  necessary 

to  mention ;  but  I  will  not  rnlar{re  on  tbifl  mat- 

br,  beeanM  1  think  the  statute  5  R.  2,  cap.  9, 

l^b  incfeasod  tbe  authority  of  the  court  of 

VOL.  XIV, 


ezchejflier  lo  this  point,  shews  plainly,  how 
defoctife  the  jurisdietion  of  that  court  was,  be- 
fore  that  time,  even  in  that  which  seemed  ab* 
solutely  requisite  for  the  doing  justice  upon  ac- 
counts. 
That  statute  takes  notiee,  <  that  persons  im  - 

*  pescbed  in  tbe  exchequer  of  debts  and  ac* 
*•  counts,  though  they  have  offcfol  to  plead  foi^ 
'  discharge  of  those 'impeachments  according 

*  to  law,  have  not  always  been  recei? ed  therettf 
'  heretofore,  without  having  express  command^ 

*  ment  by  writ  or  letter  of  the  great  or  prifV 
'  seal,  to  their  mischief  and  dela^,  and  no  aif- 
'  vantage  to  the  king.'  And  it  is  thereby  or- 
dained, *  that  the  barons  shall  from  henceforth 

*  have  foil  power,  to  hear  every  answer  of 
'  every  demand  made  in  the  exchequer,  so  thai 


<  plead,  sue,  and  have  bis  reasonable  disehargey 
'  without  tarrying  for,  or  suing  any  writ  or  other 

*  commandment.' 

By  this  act  of  parliament,  a  power  for  tbtf 
future  is  given  to  tbe  barons  of  the  excheqaaC 
to  allow  a  lawful  disdiarve  when  pleaded.  The 
natural  inferences  which  were  to  be  drawn 
from  this  statute  were  so  plain,  tha^  to  elodtf 
the  force  of  them,  two  things  have  ben  urged 
in  the  speaking  to  these  cases. 

1st,  That  this  act  ffives  no  new  power,  hai 
was  only  made  in  a&manoe  of  the  common 
law. 

8dly,  That  this  act  might  be  extendod  so  ai 
to  give  an  authority  to  the  barons  of  tbe  exche- 
quer, to  relieve  the  solgect  in  the  cases  which 
we  have  betbre  us. 

But  I  think  both  of  these  assertions  arenris- 
takes ;  at  least  it  must  be  yielded,  upon  Second 
thoughts,  that  if  this  act  was  nierelv  a  decla« 
ration  of  what  was  law  before,  such  (ledaratory 
laws  artf  hot  to  be  extended  by  equitable  oon* 
strnetions  beyond  tlie  words  themselves. 

As  to  the  first,  to  prove  that  this  act  did  noC 
inti^nce  a  new  taw,  my  lord  chief  justice  Coka| 
in  his  fourth  Inst.  fol.  ItO,  has  been  cited :  I 
confess  in  that  place  he  says  two  things  upon 
occasion  of  this  statute. 

1st,  *  That  it  docs  appear  by  this  statute  thaf 

*  the  parties  ought,  by  law,  to  have  been  r^ 

*  ceived  to  have  pleaded  their  discharges,  with- 
«  out  any  such  writ  or  letter.' 

Sdly,  *  That  from  thence  it  may  be  collectady 

*  that  such  course  of  the  exchequer  as  tends  to 

*  tlie  disquietncss,  mischief,  and  delay  of  the 

<  subject,  and  no   advantage  to  the  king,  ii 

*  against  law.' 

The  first  of  these  two  conclusions  of  his, 
upon  this  act,  is  contrary  to  bi^  obscrvationt 
immediately  preceding  in  tbe  same  page,  viz. 
« that  so  great  cnrc  was  taken  by  tlie  court  of 

*  exchequer,'  (w  hirli  is  the  centre  of  the  kind's 
revenue  and  profit,)  *  that  no  man  niiglit  plead 
'  foi*  his  disrharge  of  any  debts,  accouut,  or 

*  other  ddniand,  without  having  an  express 

*  comroaiKtment  by  writ  or  letter  of  tlie  great 
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As  to  his  second  conclusion!  it  is  not  f«ry 
cnsy  to  npprebend  what  is  meant  by  saying', 

*  that  a  conclnaion  may  be  drawn  from  this  act, 
« that  such  course  of  the  exchequer,  as  tends 
■  to  the  delay  of  the  suljject,  and  do  adf  antage 

*  to  the  king,  is  against  law.'  If  the  meaning 
be  no  more,  llian  that  such  course  is  fit  to  m 
rem«iied  by  a  Uw,  it  may  be  justly  collected 
from  the  act,  which  was  made  expressly  for 


that  purpose :  but  that  it  can  be  inferred  from 
that  act,  either  that  anv  thinfl^  can  be  the  course 
of  the  exchequer  which  is  against  law ;  or  that 
the  act  declares  it  to  be  against  law,  to  refuse 
the  receiring  such  pleas  w  ithout  being  autho- 
rised under  the  great  or  privy  seal,  nwy  be  de- 
nied upon  good  grounds  ;  because  there  is  no- 
thing to  be  found  in  that  act,  to  warrant  either 
of  those  inferences. 

Ist.  'That  the  act  was  introducing  of  a  new 
law,  as  to  one  point,  viz.  the  admitting  of  per- 
sons to  ulead  by  attomics  in  the  exclieouer, 
(which  tney  could  not  do  before,  unless  by  a 
special  writ  under  the  great  seal,)  is  agreed  by 
my  lord  chief  justice  Coke  (4  Inst  1 10.) ;  and 
is  plain  that  it  was  so,  by  the  Mirror  of  Justice*, 
Abosion  N"".  29. 

2dly,  The  words  of  this  statute  are  enacting, 
and  not  declaratory.   They  give  m  new  power ; 

*  from  hencefortli  the  barons  shall  have  power, 

*  and  every  |>erson  that  is  impeached  bhall  be 

*  from  henceforth  received.' 

3dly,  The  words  seem  to  be  mistranslated 
from  the  original  French,  *  touts  voyrs  n^out 

*  mye  este  receutz,'  which  should  not  be  ren- 
dered 'have  not  always  been  received;*  but 
thus,  'always  have  uot  been  received;'  that  is, 

*  have  never  been  received.' 

But  4thly,  The  petition  of  the  Commons, 

ri  which  this  act  is  framed,  and  which  is 
Pari.  5  R.  2,  N''.  97,  shews  this  matter 
phunly  beyond  all  questiou. 

The  petition  does  uut  couiplaiu  of  any  abuse 
in  the  barons,  or  officers  of  the  exchequer,  but 
of  a  defect  in  the  law,  u  hicli  the  Commons 
pray  may  be  amended  fur  the  ease  and  quiet  of 
the  kin^^s  people. 

An^  It  is  remarkable,  that  as  the  preamble 
of  the  statute  is  drawn  up,  an  far  as  it  goes,  al- 
most in  the  words  of  the  petition  ;  so  the  enact- 
ifag  part  is  framed  in  the  words  of  the  king's 
answer.  As  the  words  are  printed  in  English 
in  the  statute  book,  they  run  thus ;    *  when 

*  they  offered  to  plead  in  discharge  according 

*  to  law,  they  have  not  been  always  thereto re- 

*  ceived  heretofore :'  But  the  original  French 
words  of  the  petition  are,  *  n'ont  mye  este  a  ce 

*  receutx  nient  foits  devant  ces  heures,'  i.  e. 

*  they  have  never  heretofore  beeu  received ;' 
whicn,  as  to  this  point,  is  a  very  material  va- 
riance, and  shews  plainly  how  the  French 
words  in  tlie  statute  itseli  ought  to  hare  been 
translated. 

The  petition  does  in  express  terms  give  as  a 
reason  why  they  had  heretofore  never  been  re- 
ceived ;  VIZ.  that  the  barons  of  the  exchequer 
dechtfed,  that  they  had  no  power  to  hear  the 
pleas  aiid  answen  of  tht  said  impcachoMato 


without  write  or  letters  of  the  great  or  pri?jr 
teal,  oomroaoding  the  treasurer  and  bmna  to 
do  right  to  the  said  parties  impeached.  This  in 
what  the  barons  hsd  then  declared  to  ha  law  | 
nor  is  this  declaration  complained  of  by  the  pe- 
tition, nor  censured  by  the  parUament ;  bat  u 
law  IS  made  to  remedy  this  for  the  future,  |^t- 
in^  the  barons  a  new  power :  and  theretora 
this  act,  ono  need  not  doubt  to  say,  was  mora 
than  an  affirmance  of  the  common  law. 

The  next  chapter  of  this  stotute,  5  R.  S,  c. 
10,  is  a  farther  explanation  of  the  matter  w« 
are  now  speaking  of. 

Notice  ia  taken,  *  that  pertons  rttaincd  to 

*  serve  the  king,  received  money  at  the  reoeipty 

*  or  elsewhere  by  assignment,  which  sums  bad 

*  been  put  upon  them  as  received  by  way  oC 

*  loan ;   and  although  they,  or  their  hcira,  or 

*  executors,  have  demanded  to  be  admitted  te 

*  account  of  the  said  sums,  the  same  had  ooi 
'  been  granted,  but  they  wera  constrained  to 
'  pursue  their  grant  by  the  great  or  privy  aeel 

*  to  the  treasurer  and  barons,  commanding 
'  them  to  aooouut  with  them  in  that  behalf/ 
^c.    And  it  is  ordained,  *  that  of  all  persont, 

*  who  sliall  be  retained  to  serve  the  king,  their 
'  covenants  shall  be  ]int  into  writing,  and  scat 
'  into  the  l'Ixchei|uer  to  remain  on  record :  so 
*•  that  when  persons  come  to  acc(»unt  thereof  al 

*  the  Kxchequer,  they  shall  be  received,  and 
'  have  allowance  on  Uieir  account,  according 
*■  to  the  contents  of  their  covenants;  so  that  by 

*  the  sight  ol  the  same  the  barons  shall  do  right 
'  ti»  the  j»arty,  accordjiig  a!»  reason  demandcth« 

*  And  if  any  thing  be  due  to  them  on  the  said 

*  account,  tiiut  tliereof,  by  certi6cate  of  the 

*  same  Exchequer,  the  treasurer  and  the  cham* 
<  berlaiiut  sbaA  make  payment  or  assignmciit, 
'  without  any  other  warrant  by  the  great  or' 
'  privy  seal.' 

This  shews  what  the  course  was  before ;  and 
in  this  uarticular  case  makes  a  provision  which 
is  wholly  new,  viz.  that  u|miu  a  certificate  of 
the  barous  the  treasurer  and  chamberlains  may 
|tay  ;  in  all  uther  cases  the  law  is  left  open, 
aud  a  great  or  privy  seal  is  requisite  to  wai  rant 
a  pa\uieut,  notwithstondiug  any  certificate  of 
the  barons. 

So  much  to  shew  the  stat.  6  R.  3,  did  intra* 
duceanew  law. 

As  to  the  other  tiling  which  was  mentioned^ 
as  if  the  stat  6  R.  'i,  might  he  extended  by  an 
equitable  coustructiun  tu  give  the  barons  power 
to  order  the  payment  of  money  ont  of  tne  re* 
ceipt,  in  such  'manner  as  iu  the  cases  now  be^ 
fore  the  court ;  I  must  say,  I  cannot  see  anj 
the  least  coluur  for  such  a  notion. 

The  power  is  most  directly  restrained  to  the 
rcceiviiig  of  pleas  in  discharge  of  persons  inn- 

relied  fur  debts,  or  acoounte ;  and  can  nerer 
extended  to  cases  where  parties  come  aa 
plaintiffs,  to  recover <k*mands  originally  >ffutM( 
the  king;  nor  is  there  the  authority  of  any 
law-book  pretended  to  warrant  such  inierpre* 
totion. 

If  then  the  power  of  the  barons  wu  so  shoit 
and  reatraincd,  ia  matten  rdatingto  thetak- 


63] 


ni  the  Court  ofExchequetf  t^c. 


A,  D,  170a 


[M 


in^  and  sUting^  the  accounts  of  the  rerenae, 
(which  is  acknowleilged  to  liare  been  their 
aocieDt  and  proper  business,)  that  they  ^vere 
In  ao  very  many  cases  to  expect  nn  acfditional 
•nthority  under  the  pfrtat  or  privy  seal ;  can 
it  lie  thought,  that  at  the  same  time  they  were 
faitmsted  with  such  a  jurisdiction  as  u  now 
eonlended  fbr,  of  sending  onlers  requiring  the 
treuorer  and  chamberlains  to  mnke  payment 
at  the  recdiit,  when  persons  demanded  nf  them 
to  inroll  and  allow  their  grants  and  order  such 
pBTmentsP 

I  hn?e  caused  the  liberate  rolls,  and  the 
hondlea  of  petitions  at  tlic  Tower  to  be  searchetl 
from  the  beginning  of  king  John's  time,  as  low 
H  the  records  there  go,  and  haye  hati  some  ex- 
tracts made  of  them  ;  and  during  all  that  time, 
I  cannot  find  that  any  payments  were  made  at 
the  receipt  of  the  Exchequer,  but  by  warrant 
mider  the  great  or  privy  seal. 

There  are  infinite  numbers  of  writs  to  be 
fimnd,  fbr  payment  of  sums  of  money  for  wages, 
fbr  lerfice  done,  for  debts  owing,  and  for 
almoet  all  occasions  which  can  he  imagined  to 
oocnr ;  hot  for  erery  one  of  these,  how  small 
•sever,  the  warrant  is  either  a  great  or  privy 
Kil. 

In  like  manner,  the  warrants  for  payment  of 
•U  annuities,  tees,  and  salaries,  thougli  granted 

a  letters  patent  under  the  great  seal,  vet  were, 
n  time  to  time,  directed  to  be  paid  by  writs 
tmder  the  great  or  privy  seal. 

If  the  payment  was,  by  the  letters  patent,  to 
beat  the  receipt  of  the  Exchequer,  the  liberate 
went  to  the  treasurer  aud  chamberlains :  if  it 
was  to  be  paid  by  the  customers,  or  the  sheriff, 
there  was  a  liberate  directed  to  the  officer  who 
was  to  pay,  and  a  writ  *  dc  allocatione  facicnda,' 
direden  to  the  treasurer  and  barons,  to  allow -of 
such  payment  by  the  sheriff  or  customer,  which 
writ  of^^allowance  recited  the  liberate.  Keg. 
199, 193. 

Rot,  lib.  43  H.  3,  m.  1.  There  is  a  liberate 
'  de  thesauro  nostro  dilecto  et  fideli  nostra  Hu- 
"*  goni  de  Bigod,  justiciario  nostro  roille  mar- 
'  CBS,  guc  sibi  per  magnates  de  concilio  nostro 
*8ont  pfovis',  percipiend'  per  annum  ad  sca(- 
* carium  nostrum,  ail se sustentandum inofiicio 

*  jnstiekrii  nostri.' 

The  great  station  of  the  person,  and  the 
anthority  by  which  the  annuity  was  granted, 
was  not  enough  without  a  particular  warrant 
lor  payment  from  the  king  under  his  seal. 

mall  along  in  tlie liberate  rolls,  55  H.  3, 
m.  1, 1  S.  3,  m.  3,  1  E.  2,  m.  4,  4  E.  3,  m. 
3,  te.  there  are  liberates  for  the  salaries  of 
jodees :  *  liberate  de  thesauro  nostro  dilecto  et 

*  fiodi  nostra  Htephano  Heyne,  uni  justiciar' 

*  nOBtiorum]  in  banco,  vigint*  libr'  de  termino 

*  St  Mich'  pros'  pneterito  de  annuo  feodo  sno 

*  40  librar*,  qoaa  ei  concessimus  percipiend' 

*  per  annum  ad  scaccarinm  nostrum  ad  sus- 

*  teotationem  suam  in  ofHciojusticiar',  quamdtu 
'  alslBrit  in  eodero.'  Nay  the  barons  of  the 
Enhemer  themselves,  in  those  ages,  never 
OMe  tnooffht  of  directing  the  treasurer  and 

to  pay  annuities  and  salaries, 


though  granted  to  themselves  nnder  the  great 
seal ;  but  pursued  the  same  method  that  others 
did,  and  procured  liberates  for  their  salaries 
of  40  marks,  as  all  othpr  subjects,  in  the  like 
cases  did. 

Rot.  lib.  1  Ed.  3,  m.  3,  '  Liberate  Will'o  de 
'  Carlton,  uni  baron'  nostrorum  de  scaccario 
'  nostro,  vigint'  marcas  de  termino  paschoe 
'  prox'  pneterito,  de  annuo  feodo  suo  quadra- 

*  giut'  marcarum,  quod  ei  concessimus  per  li« 

*  teras  patentes  percipiend'  in  officio  suo  sup'ra- 
« dicto.' 

Tlie  like  are  to  be  found,  4  Ed.  1,  m.  3,  1 
R.  2,  m.  15,  1  H.  4  m.  7,  1  H.  5,  m.  6.  And 
when  payment  was  not  made  according  to  the 
command  of  these  writs,  the  methml  was  not 
tlien  to  go  to  the  barons  of  the  Exchequer,  but 
to  apply  to  the  kim^  by  petition  for  another 
writ  to  enforce  the  former.  Rot.  lib.  3  Ed.  1, 
20  m.  4.  *  Mandamus  vobis,  quod  dilecto  et 
'  fideli  nostro  Roger  de  Brabanzon,  uuper  ca- 

*  pitali  justiciario  Edwanii,  quondam  regis  An- 
<  glioe,  patris  nostri,  ad  plaeita  coram  cadem 

*  patro  nostro,  liberetis,  juxta  tenorum  brevinra 
'  dicti  patris  nostri  de  liberate  qute  penes  vos 
'  inde  resident  in  scaccario  antedicto.' 

And  the  like  writ  may  be  fiMuid  to  cnforoe  a 
former  liberate-in  the  rase  of  the  carl  of  Ox- 
ford, Rot.  lib.  1  Ed.  3,  m.  1,  and  in  other  places. 

The  Hke  course  also  appears  to  he  taken  in 
the  case  of  the  converted  Jews.  9  Ed.  2,  Ry- 
Icy  517. 

I  will  make  mention  of  one  moro  precedent, 
which  is  the  letters  patent  granted  2  H.  0, 
which  are  to  be  found  in  the  patent  rolls  of 
that  year,  and  also  in  a  schedule  annexetl  to 
the  pariiament  roll.  In  which  the  king  takes 
notice  of  the  treaty  of  peaceiietween  his  father 
and  grandfather,  tlie  kings  of  England  and 
France  ;  and  also  of  the  marriage  articles  of 
his  mother,  queen  Knlherine,  the  French 
king's  daughter,  with  king  Henry  the  fifth, 
A.  n.  \\*l6  ;  whereby  it  was  agreed  that  she 
should  have  for  her  dower  to  the  value  of 
40,000  scuta  per  annum,  of  which  two  were 
to  make  a  noble;  which  treaty  and  articles 
were  confirmed  in  parliament ;  and  then  pro- 
ceeds, by  consent  of  parliauient,  to  grunt  to 
the  queen  divers  lands,  parcel  of  the  iluchy  of 
Cornwal,  and  county  palatine  of  Chester,  and 
also  several  annuities  out  of  the  alnage,  and 
2,274/.  18s.  \\d,  out  of  the  first  profits  of 
the  sheriflii  and  escheators  at  the  receipt  of 
the  Exchequer,  aud  out  of  any  other  re- 
venue that  should  be  ordered  there,  to  be  paid 
by  the  hands  of  the  treasurer,  in  full  of  her 
dower,  until  the  king  or  his  heirs,  should  grant 
to  her  lands  and  tenements  to  the  same  \a- 
lue :  '  et  quod  eadem  mater  nostra  habeat  tot  et 

*  taliabreviade  liberate  curren',  et  allocat'dor- 

*  man',  ac  alia  brevia  et  warren',  qoot  et  qualia 

*  et  in  hac  parte,  pro  solutione  sunimarum  sibi, 

*  ut  pramittitur,  concessarum  et  assignatarnm, 
'  et  pleniori  execiicione  prsmissorum,  neces- 

*  saria  fuerint  et  opportuna :  et  quod  cancel la- 
^  rius  nostcr  AngltoB,  ac  custos  privati  sigilli 
'nostri,  et  hered' nostHNTum,  pro  tempott  ex* 
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*  isten*,  bre?ia  et  wamnta.  ilia  do  tMnpora  w 
'  lempus,  qimudocuuquc  ei  quoticscunque  es 
<  parte    praffal'    matris   noitnc   raciooabiliter 

*  ruerint  renuisit',  lenort!  pnesentium  fieri  fa- 

*  ciant  indiiate.  Per  ipsuin  regem  in  concil* 
'  in  pari.' 

It  appeara  by  these,  and  the  furmer  recoidi 
meutimied,  wnat  ivat  the  ancient  and  constant 
method  of  proceeding!  in  theite  cases  ;  and  that 
it  was  not  enough  to  have  letters  patent  under 
the  great  seal,  for  granting  the  annuity  or  sum, 
but  that  there  must  he  an  authcirity  under  the 
great  seal  or  priTj  seal,  to  warrant  any  pay- 
ment thereupon  :  otherwise  the  parhameot, 
when  they  had  been  making  such  an  extraor- 
dinary pH) vision  for  the  security  of  the  queen, 
wouhi  hare  taken  a  shorter  method,  auil  have 
feat  hor  to  the  barons  of  the  Exchequer  for 
rea<1y  paympnt  in  case  of  arrears. 

I   mii;ht  also  menlinn  the  case  of  another 

Xueen,  Johan'  the  relict  of  lien.  4Ui,  who  in 
er  petition  in  parliament,  in  the  second  year 
of  Heii.  the  Gth,  K.>t.  Pari.  9H.6.  11,  S5, 
(whereby  she  prayR  t«i  be  restoreil  to  her  dower, 
which  had  lieen  seized  in  the  7th  year  of  Hen. 
the  5th,  and  was  afterwards  ordered  to  be  re- 
stored in  I  he  KKh  year  of  his  reign,  but  could 
not  Ik*  <lyie  eflectually  without  the  assistance 
of  an  act  of  parliament),  concludes  with  a 

Jrayer,  that  for  the  time  to  come  she  may 
ave  *  en  la  mncellerie  nostre  seigneur  le  roy, 

*  et  SOS  heirs  et  successors,  si  bien  lettres  de 

*  liberate  currantes,  ct  allocate  dormanz,  come 

*  autres  lettres  patents,  et  clioses  en  celle  partie 

*  al  dite  royne  besoiffnable ;'  which  is  granted. 

This  was  then  the  method,  and  has  been 
continued  to  this  day  ;  and  no  treasure  is,  or 
can  be  issued  out  of  tiie  receipt,  without  such  a 
warrant  under  the  great  or  privy  seal. 

It  is  true,  in  time  iibiraiis  current,  and  dor- 
fliant  writs  of  allowance  grew  more  common, 
■o  that  the  suing  out  of  new  writs  in  every  par- 
ticular case  became  less  frequent.  And  it  is 
also  true,  that  f)f  later  times,  more  geneial 
privy  seals  have  been  brought  into  use,  autho- 
rising at  once  the  issuing  of  several  payments ; 
which  has  been  practised  especially  since  the 
beginning  of  the  reign  of  queen  £hzabeth. 
But  the  thing  in  substance  is  the  same :  no 
money  is  issuetl  out  of  the  receipt,  without  tlie 
authority  uf  the  great  or  privy  seal ;  nor  is 
there  anv  more  wairing  the  applying  tci  the 
penon  of  tlie  king  than  before:  no  |iayments 
being  made  upon  those  general  privy  seals,  but 
by  virtue  of  the  king's  particular  warrants 
counter-signed  by  the  lord  treasurer,  or  com- 
mistiooers  of  the  treasury. 

I  liare  shewn  what  were  the  methods  an- 
ciently taken  by  subjecM  for  obtaining  pay- 
BMDtof  amiuities  granted  by  the  crown  ;  and 
that  these  methods,  in  the  manner  I  have  men- 
tioned, have  been  continued  down  to  this  time. 

It  has^  also  been  observed,  how  narrow  the 
jmriidiGtion  of  the  barons  of  the  Exchequer  was 
at  common  law ;  unless  where  their  authority 
wsis  eolarged  by  writs  under  the  great  seal, .or 
ky  the  kng't  amwar  to  ptiitioii  io  pulia- 
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mcnt:  and  that  the  cnlamBMBl  of  their  judi- 
dictioo  by  tlie  stat.  5  R.  Si,  added  do  mit 
powers  in  relation  to  the  matters  in  queftion. 

The  next  sutute,  which  does  considerably 
enlarge  the  jurisdiction  of  the  Exchequer,  m 
that  of  53  H.  8,  c.  39;  which  gives  ffveral 
pew  powers,  of  great  consequence,  to  the  Ex^ 
chequer,  and  to  several  other  courts  which 
were  then  in  being :  bui  I  did  not  observe  thai 
it  was  insisted  on,  that  any  ol*  the  cIsimq  ^ 
that  act  eitend  to  this  case ;  and  therefore  I 
will  not  go  about  to  answer  what  is  net,  ii9r  I 
think  can  be  objected. 

Indeetl,  if  I  did  not  mistake  my  bird  cliiaf 
justice,  he  insisted  that  the  power  which  tht 
barons  of  the  Exchequer  have  taken  upon  theip' 
to  exercise  in  this  case,  must  be  warranted  by 
the  common  law,  as  originally  inoideQt  te  |i 
court  of  revenue. 

But,  upon  the  best  search  I  could  make  iele 
the  records  of  the  Escliequer,  1  Imre  net  ftmnd 
any  thing  which  does  in  the  least  oouoieiiaMe 
line  power  supposed  originally  incident  te  t 
court  of  revenue,  which  has  been  exerciacri  im 
these  cases,  but  was  never  exercised  befoie : 
unless  about  the  time  of  the  dissolving  ol'  tht 
ctiurt  of  Augmentations,  in  the  first  yeeref 
queen  Mary,  and  the  annexing  it  to  the  oeurt 
of  Exche«|uer ;  when  somewhat  of  this  natiHW 
was  done  in  the  court  ul'  Exchequer,  with  ra- 
spect  to  some  cases  which  wfcre  formerly  neder 
the  survey  of  the  coiirl  of  Augmeelalioea;  the 
reason  of  which  I  shall  shew  hereafter,  end 
that  the  same  is  no  »  ay  applicable  to  the  cewee 
before  us. 

I  do  not  forget  that  it  was  urged,  ea  ef 
weight  to  prove  tbii  pc»wer  iu  the  barees,  ihet 
the  course  is,  at  the  end  of  every  term,  for  the 
barons  to  send  libe$mie$  down  to  the  rrceipl  fcr 
necessaries  of  the  Exchequer.  But  ef  that  •• 
account  was  given  by  my  lord  chief  jostiee  ef 
the  Common  Pleas ;  ami  I  shall  shew  yet  laeee 
clearly,  that  the  writ  imports  no  mere  thee  m 
certificate  of  the  guMuium  of  the  cxpcece,  wkl 
has  been  never  looked  upon  as  a  warraat  fer 
the  |iaymcut. 

It  is  strange,  if  this  power  was  rested  in  the 
barons  by  the  common  law,  that  ne  siibJeet 
should  once  spply  to  them  for  relief.    It  ie 


plain  there  were  occasions  for  suck  epplii 
tions.  Annuities  we  see  were  in  erner,  i 
writs  of  libfrait  were  disobeyed ;  and  yet  im- 
thiug  does  sppear,  before  the  first  year  ot'queea 
Mary,  that  the  barons  sent  down  writs  te  the 
treasurer  and  cbamberlaine  to  do  their  doty, 
and  issue  money  out  of  the  receipt. 

8ince  the  15tn  of  queen  Eliaabeth,  whee  mr 
Thomas  Wroih's  case  was,  one  hundred  aiM 
twenty  years  are  past ;  and  since  that  tiMe, 
especially  since  the  beginning  of  the  leige  eC 
king  James  the  first,  more  and  greater  auHi- 
ties  and  pen^iious  have  been  granted  than  frqai 
the  foundation  of  tliis  monaichy,  and  with  as 
full  and  liberal  clauses  as  in  the 
question ;  and  annuities  and  pensieiia  have  I 
worse  paid  than  in  ancient  times.  Yet  mi 
linoe  tliat  tine,  has  cone  It  the 
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fltfffr  bit  tmntts  Moording  to  thcte  |drecedciil# 
uTNff il  tiid  Wroth :  and  yet,  the  lemedy  {wA* 
waitioif  Ibe  law  to  have  b^io  settled  io  thoae 
oem)  li  norereadj  and  easy  to  be  bad  than 
IB  aiijr  actMNi  agaiost  a  common  aulgect  in  any 
ciM.  Admiitiaf  this  jmisdictiun  mijg^t  have 
f)i|il  VMbaer? ed  m  the  more  ancient  times,  yet 
mtr  tiro  oasca  settled  so  solemnly  as  those  of 
Wrath  and  Nevil,  it  seems  rery  strange  that  no 
polcBtae,  who  waa  nnpaid,  and  could  not  ra* 
cof  cr  the  arrears  of  his  annuity  any  other  way, 
fbonld  OQoe  think  of  desiring  the  liaroos  to  in- 
roll  and  allow  his  letters  patent,  and  order  pay- 
neni  to  him  out  of  the  recdpt. 

4a  tbenfore  a  constant  and  fixed  course  of 
the  Saehaiaar  is  the  law  of  that  court,  and  in- 
drad  the  law  of  the  land  ;  so  the  negatife  ar* 
fpiaent  hath  its  force,  that  what  has  not  been 
St  all  practiacd  in  the  court,  especially  in  re«- 
Istieo  to  eases  which  happen  Tery  fra|uently, 
Caeo^t  be  taken  to  be  the  law,  or  course  of  the 

So  ftr  era  we  from  having  infinite  precedents, 
(whidi,  by  what  is  said  in  the  case  in  Plowcl. 
9^U  ^  •nd  leva's  case,  %  Co.  16, 17,  and  in 
AgArd*s  cpae.  Mo.  565,  appear  to  be  requisite 
Io  give  a  praetioe  the  \  denomination  of  the 
cooraa  ef  the  Exchequer),  that  we  are  to  seek 
five  precedent ;  except  some  few  cases,  which, 
ea  I  said,  happened  upon  the  union  of  the  court 
of  Alimentations  to  that  of  the  Exchequer ; 
mod  oftbcae  net  one  haa  been  cited  in  any  law 
beak,  an  an  aethority  to  prove  tliis  jurisdiction 
in  tbe  Exchequer;  which  is  the  matter  for 
wkiefa  thev  have  been  so  much  urged  in  the 
mipnng  of  these  cases. 

III.  And  now  I  will  proceed  to  the  third 
thiB|^  I  roentiooed,  which  was ;  that  as  none 
«f  the  anthoiB,  who  wrote  exprqfe$so  upon  the 
jniiadMlion  of  the  Exchequer,  asserted  any  such 
thia  in  the  barons,  and  as  nothing 

I,  .  r  in  any  act  of  parliament,  or  by  any 
f  vhich  did  asake  out  such  a  power ;  so 
J  seeenved,  that  no  autliorities  were  to  lie 
ieaiid  in  an?  of  our  law  books,  which  did  war- 
net  the  jodgmenta  in  these  cases.  I  shall  re- 
ewe  nysetf  as  to  the  cases  of  Nefil  and  of 
Wrelb,  end  the  precedents  about  that  time  till 
beraafto;  and  shall  at  present  speak  to  tbe 
ether  eaaea,  which  have  neen  urged  as  autho> 
fitiea,  more  ancient  in  point  of  time. 

Aai  Iboea,  as  I  remember,  were  three; 
JKmMb  ease,  the  abbot  of  VITardon's  ease,  and 
Mwtgmry  Plurker's  case. 

floase  ethers  were  spoken  of,  but  they  are 
{ba  I  think)  directly  against  what  they  were 
weegfat  to  sapport;  and  as  these  three  only 
bene  eeea  iesistad  on  by  my  lord  chief  justice, 
I  ihell  Ml  tbuik  it  worth  while  to  take  any 
Botioeef  tbe  rest. 

Bamiels  eaae  waa  tS  Ed.  1,  and  is  in  Ryley, 
m-   Tbe  ease  bthN.    He  petitions  king  Ed - 
tbe  fint,  that  he  would  command  that  an 
r  of  ten  marka»  which  king  Henry,  fa- 
#  tbe  Ung  who  now  is,  hsul  granted  to 
nd  Jobs  bii  bralhei^  *  et  quod  dumun 


« rage  imc  eii  per  literao  tnaa  aoBfirmavii,  et 

*  undo  habet  bre*  correns  do  liberate  in  cusle*- 

<  dia  thssaeiarii  et  caoaeranorum  da  scaeeario,' 
should  be  paid  to  him  with  tbe  arrears.-«-»  Ite 
'  responsqm  e^  habeat  bre*  de  cane'  thes.  et 
*•  baronibus  de  scaecario,  quod  videaot  eartaa 

<  et  faciant  justitiaqo,  habito  respteta  ad  breve 

*  cqrrens.' 

Upon  this  case  two  inferences  were  made. 

Ist.  That  the  court  of  Exchequer  miglit  ho|iL 
ptea  of  an  annuity  granted  by  the  king,  and 
might  relieve  the  party. 

2dly.  That  the  court  of  Exchequer  migbt 
compel  the  treasurer  and  eheti)beiisina  to  inSba 
payment  of  such  au  annuity. 

Let  tts  see  if  ettlier  of  these  oonclusioBs  aiw 
warranted  from  thia  case ;  and  whether  upeo 
examination  it  will  not  appear  to  be  a  strongs 
authority  to  shew,  that  there  is  no  legal  course 
to  inforce  the  payment  of  an  annuity,  though 
granted  under  the  great  seal,  without  applyiag* 
to  the  person  of  the  king  by  petition. 

No  circumstance  is  wanting  to  make  that 
case  stronger  than  the  cases  helbre  us. 

There  was  a  grant  of  an  annuity  under  the 
great  sesl  from  the  king's  predecessors,  as  there 
IB  in  this  case:  there  was  also  a  coofirmatioe 
from  the  kinsp  then  reigning,  which  is  wanting 
in  thecasesoeibre  the  court:  and,  more  than 
that,  there  was  a  liberate  current  lodged  with 
the  treasurer  and  chamberlains. 

If  in  any  case  of  a  demand  of  the  arrears  of 
an  annuity,  granted  by  the  crown,  the  party 
might  go  to  the  barons  for  an  order  ibr  pay* 
ment,  Eferle  was  ripe  for  it. 

But  such  a  method  of  enforcing  payanent  wae 
unknown  at  that  time,  as  has  been  shewn 
already,  and  therefore  Everle  proceeds  in  the 
common  course :  he  applies  by  petition  to  the 
king,  and  the  king  endorses  the  petition,  tliat  a 
writ  under  the  great  seal  should  be  directed  to 
the  treasurer  and  barons,  empowering  then  to 
consider  the  letters  patent,  and  do  him  rigfaty 
respect  being  had  to  the  liberate. 

No  jurisdiction  in  the  barons  can  be  inferred 
from  thence,  nor  power  of  commanding  the 
treasurer.  The  great  seal  is  the  commission 
by  which  they  act.  The  same  writ,  which 
empowers  the  barons  to  consider  the  letters 
patent,  impowers  the  treasurer  to  issue  ihe 
money ;  and  that  not  as  the  barons  shoukl 
appoint,  but  it  was  to  be  with  respect  to  the 
lioerate,  which  was  to  determine  where  the 
payment  was  to  be  made;  whether  at  tbe 
receipt  of  the  Exchequer,  or  by  levying  talhta 
on  the  inferior  officers  oonoerned  in  tbe  racaipt 
of  particular  branches  of  the  revenue. 

But  to  take  olf  the  force  of  such  an  aBawer» 
it  was  ur^e<l,  that  this  petition  waa  not  a  peti- 
tion of  right,  but  of  complaint  afaiesi  the 
king's  offieera.  And  to  shew  that  it  was  oob 
it  was  said,  that  if  it  had  been  a  pettHen  qf 
right,  it  must  have  had  another  indonaBteai^ 
viz.  *  soit  droit  fait  al  partie,*  and  IboB 
have  been  sent  into  Obancery ;  apd  ibit  m 
suob  eases  the  petitioB  ia  tbe  eiiguMl  efoa 
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ivhkb  the  mrocnduig  ii ;  and  that  petitioM  of 
right  inoft  oeio  anewered. 

Ai  to  this ;  in  the  tint  |ilace,  there  neab  not 
much  labour  to  abew  that  this  wan  nut  a  petition 
oft'complaint.  It  imports  nothing  like  it.  Thepe- 
titioocr  atat^  his  case ;  he  prays  n  hat  bewant- 
ed,  and  what  was  necessary,  and  it  was  granteil 
liim  ;  that  is,  a  warrant  under  the  (Treat  seal, 
impowiTing  the  respective  proper  officers,  the 
barons,  to  see  if  he  had  rif^lit,  andthetreasuriT, 
if  it  were  so,  to  pay  him  his  arrears.  Nobotlv 
Is  cH>roplaincd  of  in  the  petition,  and  nobody  u 
blamed  in  the  answer :  a  writ  is  to  go,  'the 
charter  is  to  be  seen,  and  justice  is  to  be  done. 

In  the  second  place,  tbe  answer  given  to  this 
petition  is  a  very  pro|ier  answer  to  a  petition  of 
right.  And  tliereibre  there  was  no  jiproond  to 
•ay  that  this  was  not  a  petition  of  right,  because 
the  answer  was  not  general,  '  s«>it  droit  fait.' 

There  are  more  petitions  to  the  king  in 
Byley*B  Placiu  Parlianientaria,  than  in  all 
the  books  which  are  printed  ;  and  tliitiupfbout 
tbe  whole  book  there  is  not  one  in  twenty 
which  is  so  answered  ;  and  yet  nothing  is  so 
plain  as  that  these  Here  petiuons  of  ri^bt. 

It  were  eiitlli'>4  to  cite  particulars,  there 
being  scarce  a  leal'  in  the  book  which  does  not 
ibew  what  I  assert. 

And  if  mure  utitlioritieA  were  wanting,  the 

bundles  of  {iclitions  in  the  Tower,  which  1  have 

caused  to  be  liioketl  iitto,  are  full  of  petitions  of 

right,  otheriviFc  answered  than  in  those  general 

'  words. 

The  truth  is,   the    m<inner   of  answering 

.petitions  to  the  person  of  ihe  king  was  very 

▼arions :    viliicli   variety  diil  sometimes  arise 

from  the  conclusion  oi'  the  parly's  pi^tion; 

sometimes  from  the  iiatun*  of  the  thinff;    ami 

•  sometimes  from  favour  to  tbe  person  :  nnd  ac- 
cording as  the  indurhcinont  \i  as,  the  |>arty  was 

•  sent  into  Chancery,  untie  other  courts. 

if  the  indor.4ciiit'ia  «  as  general,  'soit  droit 
*  fait  al  partie,'  it  nuHt  be  deliiercd  to  the 
chancellor  of  ICii inland,  and  then  a  couunLssion 
was  to  go  to  find  the  right  of  the  party  ;  ami 

'that  being  found,  so  that  there  was  a  record  fur 
him,  thus  uarrauted,  he  is  Id  in  to  interplead 

■  with  the  king:  but  if  the  indorsement  was 
special  f  then  the  proccctiiag  was  to  be  accord - 

.  ing  to  the  indorsement  in  any  other   court. 

.This  Ls  fully  explained  by  Stamford  in  his  Trea- 
tise of  the*Prcro;r.  can.  2'2.  [3  lust.  St6,  216, 

.  13  Co.  \%  Mo.  639,  Co.  Kut.  419,  b.  4:22  a.] 
The  case  Mich.   10   11.  4,  4,  n.  it,  is   full 

.«■  to  this  matter.  [Fitz.  Travers*'  51,  Bro. 
set.  34.]  The  king  recovers  in  a  quart  imptdit 
oy  default  against  one  who  was  never  sum* 
moned  ;  tlie  party  cannot  baie  a  writ  of  deceit 
without  a  petition.  If  then,  says  the  hook,  he 
concludes  his  |ietition  generally,   *que  le  roy 

.'.luy  face  droit,'  and  the  answer  be  general,  it 
must  go  into  the  Chancery,  that  the  right  may 

'  be  inquired  of  by  oomiiiibsion  ;  and,  upon  the 
inquest  foumi,  an  original  writ  must  go  directed 
to  the  justices  to  examine  the  deceit ;  otlierwise 
the  justices,  before  whom  the  suit  was,  cannot 
meddle :  but  if  he  oundude  his  |ietition  es|)e- 


dally,  *  that  it  may  plane  bis  highaeailii 
mand  the  justices  to  proceed  totlieexamiaalioo/ 
and  the  indorsement  be  aooordioglt,  that  bad 
given  tbe  justices  a  jurisdiction,  "niey  BMifiit 
in  such  case  have  proceeded  upon  the  nciitfee 
without  any  couimission,  or  any  writ  lo  be  sued 
out ;  the  petition  and  answer  indoraed  giving  a 
sufficient  jurisdiction  to  the  mart  to  which  it 
was  directed.  And  as  the  book  I  hare  men- 
tioned proves  this,  so  many  otticr  autboritiei 
may  be  cited. 

i\x  Bund.  Pet.  Pari.  an.  4  F.il.  9,  n.  64,  John 
Ihe,  abbot  of  Feversham,  pptiaons  the  king, 
setting  forth  that  his  predecessor,  in  the  reign 
of  Eli.  2,  in  re;;ard  ol  the  good  service  of  sir 
Berth,  de  Batldlesmere,  had  released  to  the  said 
sir  B.  B.  for  hi!f  life  aL  Itii.  4d.  of  the  rente, 
customs  and  services  of  300  acres  which  he 
held  in  gavelkind  of  the  abbot  end  convent ; 
and  that  the  land  remained  in  tbe  king's  hands 
by  tbe  forfeiture  of  tlie  said  sir  B.  B. ;  and 
that  the  rents  aud  customs  were  in  arrear,  after 
the  death  of  the  said  sir  B.  B.  for  four  yeera 
»  hilst  the  land  so  remained  in  tlie  king's  hands: 
and  pi  ays,  that  the  king  would  be  |deascd  te 
send  to  the  bennis  of  the  exchequer,  that  \lthj 
inquest  to  be  taken,  it  should  be  fonnd  that  tb« 
rent  was  due  to  the  abbot  and  his  surcessore, 
as  thf  right  of  the  church,  after  the  death  of 
sir  Bartholomew,  the  king's  olficere,  who  were 
in  posMSkion  of  the  lands  during  the  minority  of 
the  heir,  mifflit  answer  them  the  rent  for  that 
time.  Ami  the  petitif»n  is  indorsed,  *  suit  eeste 
*■  peticion  niande  as  treawrrr  rt  barons  de  1'  ee- 
<  cliequer,  que  eux  appellcK  que  S(»nt  estre  ap- 

*  jielle/.,  et  o\  c«  Irs  rrasons,  la  cent  droit.* 

To  the  like  cH'oct  is  the  unswpr  to  tlie  pcffi- 
lion  of  Alanent  Frenceys  in  the  same  year, 
n.  9. 

And  as  the  indorsements  npon  peliiionB  of 
right  were  various,  according  to  the  nature  of 
the  case,  so  above  all  others  ihey  were  dilfrrrnt 
in  the  cases  lielonging  to  the  revenue ;  end,  I 
think,  there  is  not  an  inatancetobefound  where 
such  petitions  were  answered,  *  soit  droit  foil 

*  aux  iwrties.' 

•SoiuLtimes  the  indorsement  is,  <  maodetlfr 
*■  ista  peticto  thes.  et  bar'  de  scaccario  et  seqna- 

*  tur  coram  eis.'  Byley  40».  Or,  *  srquatnr 
'  coram  thesaur'  et  baron ibus  de  scaccario  et  ibi 
*■  faciant  eis  justitiam  su|ier  rontentie  in  pcti* 

*  tione.'     Ryley,  408, 4  23. 

iSo  upon  the  petition  of  the  abbot  of  Peter- 
sham the  indorsement  is,  *  soit  reste  peiicioii 

*  mande  devant  tres.  et  barons  del  Escheqaer,et 

*  mande  a  eux  que  oye  la  pleynte  le  dil  abbe 

*  face  droit.'     If  vie v' 646. 

Sometimes,  *  luaiidetur  |ier  breve  de  negnn 

*  sigillo  thes.  et  baron'  de  scac*  quod  mniincni 
^  eti'ectum  petitiouis,'  &c.  Cottingham'a  ceae, 
Ryley  402. 

Sometimes,  *  habeat  bre'  de  cane*  thea.  et 

*  baronibus  de  scac;c'  quod  fiat  secundum  fer- 
*■  mam  petition  is,  et  iia  rex  rulL'  Walter^ 
cast',  Kytey  So 9. 

When  there  was  no  donbt  likely  to  arise  eC 
the  parties  title,  aa  in  Aymbam'a  case,  (wbn 
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pditiqngd  for  monev  due  for  work  done  at  Car- 
narrao  culle,)  the  barons  are  not  taken  notice 
oi^hytlheBMw^is,  ^  fiat  bre'  decanc'  de  li- 

*  bmie  theiaanrio  et  camerariis  quod  liberent 

*  a  teatam  aommam  et  onereiit  Hugonem  Ca- 
'  menrium  de  Caniar?an.'    Ryley  S51. 

Soneliaies  the  chancellor  of  the  Ezebcquer 
is  joined :  as  ui  Uyley  349.  The  bishop  of 
£1/  pelitwns  the  king,  that  one  Pecche  bis  te- 
naali  who  held  of  him  foar  knights'  fees,  parcel 
of  htt  banoy ,  had  granted  the  same  tees  to  the 
kiaff ;  and  that  he,  the  bishop,  was  ready  to 
maCa  oot  bis  title :  the  answer  is,  *  sequatur 
'  <ionin  thenurario  canoellano  et  barooibus  de 
scaccarioy  et  si  ita  sit  tunc  thes.  et  bar*  conre- 
aiant  can  co  su^  hoc,  ita  quod  ecdesia  con- 
aarrctur  inderanu,  et  super  hoc  fiat  bre'  de 
cajoeP.:  d  prius  inquiratur  per  que  servicia 
loaiicria  tenentur  et  de  quo,  ice.  cum  omnibus 
arewnatanciis.' 
Sometimes  the  justices  are  joined,  as  in  the 
caaa  of  the  abbot  and  oonient  of  Hide,  Ryley 
836.  Who  petition,  that  they  had,  by  mistake, 
acknowledged  the  king's  title  upon  a  *  quare 

*  iaap^t'  brought  in  the  king'a  name ;  and 
pray  that  they  might  be  admitted  to  prosecute 
thar  right  to  the  said  advowson,  or  that  the 
king  npon  a  gracious  fine  would  restore  them 
to  the  adfowson :   the  answer  is,  *•  fiat  bre' 


cane*  thca.  et  bar*  dc  scacc'  quod  vocatis  jus- 
ticiariia  andient  rationes  abbatis.    £t  si  abbas 
Qslendore  poterit  coram  eis  per  cartas  vel  mo« 
anmenta  vel  alias  evidencias  quod  habet  jus 
in  dicta  ad? ocatione,  tunc  vult  rex  quod  thes. 
et  bar'  per  consilium  justiciariorum  capiant 
aliqnem  finem  de  abbate  et  conTentu,  et  red- 
daUir  eis  dicta  advocatio  non  obstante  jutUcio 
iqde^nina  rcddito  pro  lege.' 
And  in  the  like  manner  on  the  petition  of 
Fkaia,  the  wktow  of  Thomas  Belhonse,  the  an- 
swer is.  *  habeat  bre*  de  cane'  thes.  et  bar'  de 
'  scaeo*  qood  visa  carta  sua  de  conjuncto  feofa> 

*  dMoto,  &c  faciant  secundum  quod  de  jure 
^  fo^it  jaciendum,  et  secundum  quod  hactenus 

*  usitatum  fuer  it  in  regno^  etquod  hoc  fiat  per 
'oonsitiam  justiciariorum.'    Kylcy  253. 

That  thoe  were  petitions  of  rigbt  of  several 
natorca  is  not  to  be  denied,  and  yet  the  general 
ansjfer  is  given  to  none  of  them. 

So  that  when  Everle's  case  is  considered,  it 
■eeaifl  lo  be  a  good  authority  to  prove,  that  in 
Gisca  of  this  nature  the  sultjcct  bad  a  proper 
ronedy  by  a  petition  of  right  to  the  person  of 
tha  king.  And  if  in  these  cases  now  depend- 
ing, the  parties  had  taken  the  course  to  have 
■m  by  aoch  petition,  and  had  been  so  answer- 
ed, Everle's  caae  might  have  been  properly 
cited  aa  an  authority :  out  then,  as  in  almost  an 
infinite  number  of  other  cases,  the  answer  to 
the  petition  is  a  warrant  for  a  writ  under  the 
frcai  seal ;  and  that  writ  gives  a  jurisdiction  to 
Ike  tieasnrer  and  barons  to  act  according  tu  the 
towrofit. 

The  next  case  insisted  on,  was  the  abbot  and 
cnvcnt  of  Warden's  case,  Ryley  'i63.  That 
cue  is  Ihns :  the  petitioners  pray  a  remedy, 
'  qiml  ubi  rex  Utnricus,  pater  regis  nunc,  per 


*  cartara  soam  eis  coiicessisset  viginti  natcas 
'  annuas  pro  damnis  qufe  fiecit  in  Ix^cis  ipsorum 

*  tempore  obsidii  castri  de  Bedeford,  de  quibus 

*  vigint'  raarcis  annuis  seisiti  fuerunt  ad  totam 

*  vitam  dicti  rdgis  Henrici,  ct  etiam  tempore 
'  regis  nunc  usque  ad  viginti  anuos  ex  nunc,* 
&c.  The  answer  is,  *  veniant  per  bre'  ad  scac- 
'  cariuni  et  ostendant  cartarn,  et  ubi  assignatio 
'  facta  fiiit  pjusdem  pecuniu*,  et  fiat  justicia  per 
« thes.  et  bar'.' 

Here  was  an  annuity  granted  upon  a  valu- 
able consideration  by  the  king'a  father :  it  had 
been  answered  during  the  time  of  the  king  who 
granted  it,  and  for  13  years  during  the  reign  of 
king  Edward  himself;  and  yet  the  paymentr 
had  been  stopped  for  20  years  together.  No 
other  remedy  was  then  thougtit  of  for  the; 
grantee,  but  to  apply  by  petition  of  rigbt  to  the 
king:   and  the  king's  answer  is.  Met  a  writ 

*  under  the  great  seal  go  to  the  treasurer  and 
'  barons ;  let  the  charter  be  produced  ;  let  the 
*•  petitioner  shew  upon  which  branch  of  the  re- 

*  venue  the  annuity  is  charged  ;   and  let  them 

*  do  justice.'  .i 

One  might  challenge  any  body  to  pro<Iuca 
a  case  in  itself  more  like  the  present  cases  than 
this  of  the  abbot  of  Warden,  or  more  different 
in  the  remedy  taken  by  the  parties.  If  the 
same  method  had  been  pursued  in  the  casea- 
before  U9,  as  was  by  that  abbot  and  convent, 
this  case  would  have  been  a  good  precedent. 
But  here  the  suitors  pass  by  the  king,  and 
come  directly  to  the  barons ;  who  pro<^ed  to 
act  without  bring  authorised  under  the  great 
seal,  as  in  that  case,  and  command  their  supe- 
rior ofiicers,  who,  accord in<;  to  the  precedent, 
ought  to  liave  been  authorised,  together  with- 
them,  to  have  done  their  respective  parts  for 
the  relief  of  the  petitioner. 

The  next  book  that  was  cited  was  Trin.  9  H . 
6,  12,  13,  Margery  Parker's  case ;  and  this 
was  an  authority  upon  which  much  weight  waa 
laid. 

The  case,  as  it  appears  in  the  book,  was 
thus : 

Margery  Parker  brought  a  writ  of  annuity 
against  the  queen,  for  20/.  which  she  had 
granted  to  her  for  life,  to  receive  *  de  quadam 

*  sumroa  assignata  in  partem  dotis  ipsius  regi- 

*  nse  de  magna  custuina  London,'  by  the  hand* 
of  the  collectors  of  the  same  customs. 

The  question  in  the  case  mas,  if  this  grant, 
so  wonled,  was  an  annuity,  and  did  charge  thsT 
person  of  the  queen. 

In  the  debate  of  that  question  it  is  said  by^ 
Babingtun,  *  that  the  letters  patents,  in  that 

*  case,  were  no  wore  than  an  acquittance  to  the 

*  customers  to  discharge  them  of  so  much  ; 
*-  and  that  if  the  customers  did  not  pay  the 

*  queen,  she  had  no  action  against  them,  bat 

*  must  sue  for  her  payment  to  the  barons  of  the 
»  Exchequer.' 

Cottesmore  says,  *  if  that  be  so,  tlien  the 

*  queen's  person  must  be  charged,  otherwise 

*  the  grantee  would  be  without  remedy.' 

Kolf  said,  *  the  grantee  might  sue  in  the  Ex- 

*  chequer  for  her  pension,  as  the  quetn  inigbt.t 
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B««  after  all  thii  diaooana  aaaoagak  Ui< 
tfM  plaialMr  bad  jddKmeiit  to  raeofartbaaB 
■•ily  aadibaamarai  aa  that  no  rfganl  waa 
bad  totliia  aapaaaed  ratnadynwotiaBad  by  Ba- 
biafiaa,  bat  the  judginaat  waa  gif att  agaiuat 

tba^aeaD. 

TWi,  at  Biaat,  wai  but « thing  drapi  by  Ba- 
bingtoa,  ia  Iba  dabate  af  tha  eaae,  and  aacma  to 
ha  vary  arade.  and  nadigcated :  lor  ha  nailher 
aaya  how  abe  was  to  sae,  nor  whMhar  ba  meant 
■Mra  than  that  aha  waa  to  ane  by  n  motioa  to 
Aa  ooart,  (in  wbieb  Talgar  aenae  aoaMtimaa 
tha  ward  aait  ia  tabea,  aa  my  lord  chiaf  joatica 
IMmt  obaarrad ;)  nor  what  ramedy  tha  barona 
•aaM  giro  bar. 

It  appeara  to  ba  bat  a  aoddan  aayiog :  and, 
pitfaapt,  tba  jodgaa  of  tha  ComoMn  Plaaa 
■Mght  not  ba  to  perfactly  riady  in  Iba  eonrae 
of  pracaadhiga  rdatinf  to  tba  wrc—a,  npan 
tfia  anddan  aiartlBg  aftbayeatkm. 

AH  thai  ana  ba  oaachidcd  of  certainty  from 
that  caaa^  aa  Ar  aa  I  wt^y  ia,  that  Margery 
Farbet'bMgbt  n  writ  af  annaity  againat  the 
^ocen,  and  l»d  judgment  to  rcco? ar. 

IV.  Having  inaiatod  thaa  far  m  abewing  that 
i  haT«  ttal  with  notimiy  in  tha  authors,  wha 
kaive  wnito  upon  tha  janadidian  of  the  Esche- 
^par,  ar  ii»  tba  law  books,  or  in  the  vecorda, 
wbiahooUatanaBoasnch  a  power  aa  is  nsaaaed 
by  tha  baronaaf  the  £nh«|ner  iu  these  casca ; 
1  ahaU  mention  a  foarth  thing  wbieb  eonfirma 
my  apinion,  ria.  that  m  the  oath  of  the  barons, 
share  is  nothing  expressed  which  does  relate  to 
any  snefa  trust  Mged  in  them. 

And,  parbapa,  were  is  not  a  better  measora 
to  ba  tani  ar  What  is  the  natural  and  proper 
basiaftm  of  thaaa  antient  ofiicera,  than  what  ia 
com|iendiouslv  and  signifioantly  sarprtastd  in 
the  osSha,  wlrioh  have  with  great  ears  and 
wisdom  been  formed  and  instituted  for  them  to 
toko. 

The  oath  of  the  loni  chancellor,  the  oath  af 
tha  lord  treaaorer,  and  of  the  treasorsr  of  the 
Exchequer,  (which  are  both  the  same,)  of  tha 
Imaperaf  tha  priry  aeal,  of  a  prirr  eaaaceHor, 
of  fno  obambsrlams  and  other  eAoers  of  the 
BBShsquar,  are  aa  adequate  descriotions  of  the 
daly  and  bnsiness  of  those  sereral  offieers,  as 
aasba  asat  with  elsewhere. 

The  oath  oftbe  judges  does  aaioont  to  a  very 
oaaalasiro  account  ot'  their  doty  :  nnd  the 
baroaa  af  tha  Sscbeqoer  hare  a  known  and 
vndispated  jurisdiction  as  to  all  aoattera  oon- 
tetoaJbitha  oath  which  they  tabe. 

*  Tbay  are  truly  to  charge  and  dischaiga 
the  peapla ;  they  are  upon  no  consideration, 
■or  by  any  mgene  to  let  the  king's  right ;  nor 
to  dislorb  or  respite  tba  right  of  any  other  per^ 
aaaia  uatiaiy  to  law  ;  aor  to  put  the  king's 
dabto  m  rsspit^  where  they  asay  ba  levied : 
they  are  to  speed  the  king's  businem  before  ill 
sabeis:  for  nogift  to  conceal,  dislarb,or  let  the 
Iriag'a  profit:  to  take  aotbing  of  any  person  to 
delay  or  delrrer  the  people,  out  to  da  it,  as  they 
BBay,f9itboiilbartto  tba  binges  tor  ladiam  what 
Ifaagr think  wmn  tanto  thapaqoiioa  af  Ike 
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king,  and  if  they  cannot  todiaoatar  UtoUM.* 

But  tbia  great  and  importoal  pohrt  af  aa 
manding  tlie  treaanrer,  and  athar aAoanafl 
receipt  to  do  their  doty,  and  to  issui 
out  of  tha  rcoeipt  of  the  Knabaquart  i 
ingto  their  opinwns,  is  not  mantloead  hi  tlm 
oath  ;  nor  such  guard,  for  tha  kmg'a  samirfly, 
aet  apoB  tbia  transcsendenl  power  aa  tbara  la 
upon  all  the  rest  of  their  bnsmcm  ;  aiidyal,if 
tbinr  have  aoch  a  power,  it  is  of  a  higher  MbMMb 
and  much  greater  canaeqoaoca,  than  alliM 
rest  af  their  duty  taken  toffether. 

The  public  treasure  is  or  the  bigbcal  caliam* 
tion  in  the  consideralioa  of  tha  mv.  Sir  M- 
wsrd  Coke,  11  Ren.  91,  b.  says,  •  it  ia  tha  li- 
gament of  pMca,  the  sinews  of  war,  and  iha 
preserver  of  the  honour  and  safoty  af  Iha 
realm:'  oonaeqnendy  the  power  aflmoiqgihii 
treasnra  is  of  the  highast  importance. 
The  lord  treaaurer  (whose  known  bwiMM  H 


ia,)  is  ezpresslir  swara  *  truly  to  kcap  i 
pend  the  king'a  treasure ;'  Ml  if  this 
prevaila,  be  mnstftaaa  time  to  time  ditpdibdtfcat 
treasure  according  to  tha  opiniaa  and  diraoltoBa 
of  other  dBceia,  irbo  are  imawom  io  IhaC 
point. 

V.  In  the  fifth  place  I  shall  cbaarfV,  thai  to 
suppose  a  power  lodged  io  tha  faanma  to  isaai 
wnu  requiring  the  lord  trsaswcr,  ar  tha  trea- 
aurer af  the  EjRdieiquer  to  do  their  duijrf  ia  to 
suppose  a  direct  absurdity  in  the  uii^mal  ki- 
stitution  of  tba  Exchequer  ;  since  it  h  to  in- 
vest the  barons,  who  are  subordinate,  with  a 
right  of  commandiag  their  superior  oficen. 

in  the  Mirror,  cap.  1.  §  14,  it  ia  said,  ■  thai 
tha  bosinem  of  tha  barone  is  dene  nndar  iha 
view  or  inspection  of  a  sovereign,  who  ia  Ihtf 
treasurer  of  England.' 

The worda  ofGervaaias  TilburieMia,  m^* 

lafBaar* 


ing  of  the  treaaurer  in  bis  chapter  of  that  < 

are;  '  in  omnibus  enim  et  per  omala,  qnto  vcl 

*  in  inforiori  acaccario  vol  insuperiari  gemntar, 
« ipeiiia  sollicito  diltgentia  neceaearia  esL'  Dial, 
do  Hcace.  lilh  1,  o.  5. 

Upon  the  conatiuiian  of  a  treasurer,  thara 
goes  a  writ  under  the  great  aeal  toihabarana, 
as  weH  as  other  officers,  to  be  attendant  upani 
him,  as  ray  lord  chief  jastice  Coke  acto  il 
down.  4  Inst.  105. 

The  nbraaa  that  ho  uses  to  the  barooa  ia, 

*  we  will  sad  require  you  ;*  so  it  appears  ex 
parto  Remem.  regis,  paseh.  3  Ed.  6,  Hot.  4, 
wlwie  sir  Roger  Cholinley  brinffs  into  conrt 
a  writing  under  the  seal  oftbe  duke  of  Somer- 
set, then  lord  treaaurer,  in  that  form. 

The  next  officer  in  order  is  the  treaanrer  of 
the  Eicheqiier,  who  is  commonly  the  aana 
person  with  the  treasurer  of  England. 

These  two  offices  have  gone  sa  long  tofE;etber, 
tbnt  it  is  no  easy  matter  to  distinguish  what 
is  the  proper  businem  of  the  one  and  of  tha 
other.  It  seems  to  be  the  treasurer  of  thtf 
Exchequer,  to  whom  the  record,  which  is 
cited  by  sir  Ednard  Coke,  4  Inst  105,  is  to  be 
appKod ;  bccaose  ha  BMntiona  that  bis  Icltera 
paaeni  ans  saoitad  ia  lito  wril:  for  il  is  iha 
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trcuurer  of  U19  Exchequer,  who  w  consUtiifecl 
by  lottcn  potent ;  ■■  the  lord  treasurer  it  b^ 
dcfimy  of  the  white  ataff,  and,  aa  the  aame  air 
Bdipard  Coke  saya,  in  former  times  by  defir ery 
of  the  keya  of  the  treaanry.  4  Invt.  104. 

Mich.  14  Elis.  Rot.  S55,  ex  parte  Uemem. 
rev.  The  queen  aenda  her  writ  to  the  barona, 
inKMninff'  them  that  ahe  had  constituted  air 
WilKam  CectU,  lord  Burleigh,  treasurer  of  the 
Exchequer,  and  comroanda  them  to  be  attend* 
Mff  upmk  him,  prout  decet, 

I  might  add,  if  it  were  necessary  in  a  matter 
■a  very  phiin,  that  hia  auperiority  appears  in 
all  the  write  directed  to  them,  in  all  which  he 
u  Ural  named. 

Tbo  next  officer,  in  point  of  order,  is  the 
chancellor  of  the  Exchequer. 

After  him  are  the  chamberlains ;  which  was 
ancieDtly  an  office  of  r ery  high  diguity,  and 
tmated  to  peraona  of  the  hig;hest  quality  in  the 
kingdom :  but  the  office  being  such  as  might 
be  executed  by  deputiea,  the  chamberlains  by 
degrees  made  tbeniselres  naeleas,  by  leaving 
all  the  busineaa  to  their  deputies ;  theconse- 
aueaoe  of  which  was,  the  office  itself  sunk  bv 
degrees  to  little  more  than  a  name.  Thia 
might  be  eaaiiy  ahewo,  if  it  were  not  to  di- 
greaa ;  but  that  they  are  named  before  the  ba- 
rona  in  divera  writa  and  acts  of  parliament  is 
csBftain. 

The  act  of  86  H.  8,  c.  3,  which  girea  the 
firat-frnita  to  the  crown,  observes  that  order 
throughout/  treasurer,  chancellor,  chamber* 
taint  and  barona. 

1  oodd  mention  many  other  acta  and  autho- 
ritiea.  But  1  am  sensible  it  is  but  an  ungrate- 
fal  anbject  to  be  lessening  the  rank  of  omcera, 
who  preside  in  one  of  the  great  courta  of  West- 
niniter, '  and  at  the  same  time  that  thia  ia  not 
Tery  neceaaary ;  aince  it  will  be  granted  that 
the  treaaurer  of  England,  and  the  treasurer  of 
the  Exchequer,  are  certainly  auperior  to  the 
barona ;  which  ia  enough  for  me  to  found  my- 
aelf  upon,  in  aaying  that  it  carries  a  very  great 
absurdity,  that  auperior  officers,  in  the  proper 
boainesa  of  their  office,  ahould  be  under  the 
command  of  other  oAcera  of  the  same  court, 
who  are  acknowledged  to  he  inferior  to  them. 

It  moat  be  oonfened  to  be  true,  as  my  lord 
chief  iuatioe  obserred,  that  if  my  lord  chief 
iMtfon  baa  a  auit  in  the  court  of  Exchequer,  he 
moat  submit  to  the  judgment  of  the  barons : 
and  I  readily  own  the  treaaurer  himself,  and 
every  body  else  who  comes  into  that  court  as  a 
eoitor,  must  aubmit  to  the  iudgment  of  the 
court ;  for  aa  a  auitor  he  can  be  considere<l  no 
otherwise  than  any  otiier  private  neraon,  and 
it  not  acting  in  hia  office.  But  then  it  must 
be  granted,  that  all  the  other  barona  together 
liave  no  power  of  commanding  tlie  chief  baron 
at  anch  ;  and  conaequently  nothing  can  be  in- 
ferred from  thence  to  take  away  the  absurdity 
which  most  ensue  in  supfmsing  that  the  barona 
of  the  Exeheqner,  who  in  the  order  of  the  Ex- 
^eqner  are  placed  below  him,  can  command 
the  treaaurer  to  do  bia  duty,  and  iaaue  out  the 
bing^  money  according  to  their  jndgmenta. 
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It  has  beeif  aaid  upon  thia  occasion  that  it  it 
not  the  barons,  but  the  king's  writ,  which  the 
treaaurer  must  obey.  And  it  is  most  true,  when 
the  king's  pleasure  (ft>mea  aignilied  to  him  un- 
der the  great  or  privy  aeal,  he  must  ob^  it ; 
because  these  are  the  fixed  noethods  whereby 
the  king's  pleasure  is  to  be  known  for  the  is- 
suing of  money :  hot  that  is  no  answer  to  the 
impropriety  of  his  being  commanded  to  act  by 
wnt,  which  comes  to  him  under  the  tetle  of  hit 
aubordinate  officers  only ;  nor  a  proof  that  audi 
writ  ia  an  authority  lor  him  to  act  by,  miieli 
leas  an  obli^tion  upon  him  lo  act  according  to 
the  tenor  ot  it. 

I  will  only  add,  to  shew  the  abaurdity  of  the 
notion  that  the  barons  can  command  the  trea- 
surer by  their  judgment,  thst  even  that  judg- 
ment of  theira  is  put  under  the  correction  of 
the  treasurer ;  for  the  law  liaa  made  the  lord 
chancellor  and  treaaurer  the  jndgea,  who  are 
to  determine  whether  the  judgments  of  the  ba- 
rons be  erroneous,  or  not.  Can  any  thing  be 
more  incongriiona  than  to  aay,  the  barons  by 
their  judgment  can  require  tlie  treasurer  to  do 
a  thing,  and  the  treaaurer  can  review  that  judg- 
ment, and  determine  whether  it  be  fit  for  him 
to  do  it,  or  not  P 

It  waa  aaid  further,  that  the  treaaurer  of  the 
Exchequer  ia  inferior  to  tHe  court  held  before 
the  barona,  and  that  he  ia  only  mhiiaterial  at 
to  Common  Pleas.  All  that  1  ahall  say  to  thit 
asaertion  ia,  that  it  was  only  said,  and  not 
proved ;  and  therefore,  till  1  shall  hear  upon 
what  reason  the  aaaertion  ia  founded,  I  will 
conaider  it  no  further. 

VI.  The  sixth  thing  which  I  ahall  mention 
is,  that  the  Exchequer,  if  it  beconaidered  aa  it 
comprehenda  tlie  whole  buainess  of  the  revenue, 
aa  well  relating  to  the  exitua  as  the  intmtut^ 
may  be  taken  as  one  entire  body,  of  which  the 
treasurer  ia  the  head,  and  all  the  aubordinate 
officera  are  parts  and  memltera ;  and  in  (his 
extent  and  latitude  it  is  treated  of  by  Gervasiua 
Tilburiensis :  but  if  it  be  considered  in  its  se- 
veral parte,  aa  to  what  is  entrusted  distinctly  to 
the  treasurer,  and  chamberlains,  and  what  ia 

Eut  under  the  direction  and  guvemmeot  of  the 
trons,  it  comprehenda  diatinct  courta,  and 
such  as  have  no  pro|>er  communication  one 
wjtli  another;  though  perhaps,  aa  to  tome 
things,  the  treasurer,  chamberlains,  and  barons, 
are  intrusted  jointly ;  aa  my  lord  chief  juatice 
Coke,  \  Inst.  i05,  says  they  are  with  the  cua- 
tody  of  the  judicial  recorda. 

'^fhat  the  Receipt  of  the  Exchequer  is  a  court, 
and  wholly  under  the  treaaurer,  appeara  by  the 
oatha  of  the  officers  belonging  to  it. 

Particularly  in  the  Black  Book,  the  oath 
of  the  writer  of  the  tallies  is,  *■  truly  to  write  all 

*  thetailifts,  nnd  counter -tallies  of  all  payments 

*  and  asaignmenU  in  the  court  of  Receipt ;  and 

*  to  give  attendance  and  dispatch,  according  to 
<  the  ancient  custom  of  that  court.'   ^ 

Officera  of  the  receipt  are  sworn  '  to  lie 
'  iaithful  an«l  true  to  the  lord  treasurer ;'  a«i 
appears  by  the  oath  of  the  lord  trtaturer'a 
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clerk,  or  aadilor  of  the  receipt.  BookofOatlie, 

SO,  «1. 

The  under-treaearer  k  fworn,  'loswetho 
<  )uDg  in  the  Exchequer,  and  in  the  rcceipC  of 

*  the  lame ;  and  to  aairey  and  order  the  re- 
« ceipto  of  aU  tuDM  of  monqr  paid  to  the  king's 

*  OM  in  the  aaid  reoeipty  and  the  imie  of  the 

*  aaioe.'    Book  of  Oatha,  ai8. 

The  chamberlains  are  *  to  enter  and  tn^roos 

*  the  receipts  ofall  monies  received  to  the  kmg's 
'  use  at  the  receipt,  as  also  the  payments  of 
■thesame;  and  not  to  assent  to  the  deliYeranoe 

*  of  any  of  the  king^s  money  in  the  Treasury, 

*  without  sufficient  warrant.'    Book  of  Oaths, 

S19. 

If  any  orders  are  At  to  be  abolished  or  al- 
tered in  the  receipt,  or  any  new  orders  to  be 
made,  it  is  to  be  done  by  the  lord  treasurer; 
and  usually  with  the  concurrence  of  the  chan- 
€elk>r  and  under-treasurer :  but  the  barons  are 
not  consulted,  or  consenting.  This  appears  in 
the  Black  Book,  fbl.  76,  13  £liz. 

If  the  king  thinks  fit  to  command  by  priry 
seal,  which  has  been  often  done,  that  any  new 
order  or  method  sbouM  be  observed  in  any  part 
of  the  receipts,  it  is  usually  dnected  only  to  the 
treasurer  sod  the  chancellor  and  unifer- trea- 
surer. And  if  it  be  thought  proper  that  it  should 
be  published  and  inrolled  u  tne  court  of  £i- 
chcqucr,  to  the  end  that  all  officers  and  ac- 
countants might  the  better  take  notice  of  it,  the 
4ord  treasurer  and  cbanosltor  and  undcr-trca- 
aurer  come  into  the  court  of  Exchequer,  and 
the  treasurer  commands  it  to  be  published  and 
inrolled,  together  with  his  own  assent  to  it, 
and  the  assent  of  the  chancellor  and  under- 
treasurer.  But  no  notice  is  taken  of  the  barons, 
though  present,  in  any  part  of  the  business. 

The  whole  form  ot  tliis  is  particularly  men- 
tioned in  the  Black  Book,  fol.  83,  39  Eliz. 
when  the  lord  Burleigh  was  treasurer. 

Add  to  this,  that  according  to  the  oonstitu- 
tioD  of  tho  Exchequer,  the  bairons  are  not  at  all 
privv  to  the  state  of  the  treasure  in  the  receipt, 
nor  by  law  ought  to  be  made  privy ;  so  that 
all  they  act  must  be  merely  as  suitors  apply  to 
them,  without  any  knowledge  of  what  there  is 
iu  the  receipt  to  answer  the  writ,  or  of  the  pub- 
lic occasions  of  the  state,  from  which  it  may 
be  fatal  to  divert  the  money  in  the  king^ 
eofiers. 

VII.  Seventlily,  This  method  of  proceeding 
doM  directly  break  through  several  received 
notions,  which  have  been  looked  upon,  in  all 
ages,  as  msxims  and  rules  of  law. 

As  first,  that  no  part  of  the  king's  treasure 
tfould  be  issued  but  by  warrant  under  the  great 
or  privy  seal ;  for  which  reason  it  is,  that  the 
law  lias  put  such  guard  upon  these  seals,  that 
the  coonterfeitiiig  them  is  high  treason. 

Gervase  of  'nlbiiry  says  in  direct  terms. 
Dial,  (ie  scacc.  lib.  1,  c.  6,  *  thessurarius  et 

*  camera rii,  nisi  rrgis  expresso  mandate,  vel 

*  prcnidentis  jiiiOiciarii,  susceptani  pecuniani 

*  Doo  expenduDt:  oportet  enim  ut  habeant  auc- 

*  toritateiu  rescnpti  regis  dc  distributapecuoia.' 
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The  *  prMsideaa  justidarius  * 

*  rcgui ;'  that  great  ofi^ 
oaUedby  that  name,  and 
aamca.  And  lest  there  should  ben  iMiahsaf 
what  is  said  of  the  prsaident  ioaticiary,  ha  ia 
careful  to  set  the  matter  right  by  addiogt  ti^t 
what  was  saiil  as  to  him  is  only  to  be  ondOT- 
stood  '  de  brevibus  prBsadentis  jditiciBrii  cmb 

*  rex  aboens  ait,  et  cum  aieilli  ejus ' 

*  jura  regni  statuuntur.'    Ibid. 

1  will  uot  trouble  myself  lo  oite  i 
prove  so  known  a  position,  as  that  ■» 
can  be  issued  out  of  the  reociptbot  by 

of  the  great  or  privy  seaL    Iwilloolyi 

what  was  said  oy  my  lord  chief  jiistiot  Coktt 
in  his  report  of  sir  Waller  l^lildmay 'a  cnse,  in 
the  earl  of  Devonshire's  case :  and  1  chooaa  to 
mentnnit,  because  the  reporter  was  ootanpo- 
rary  to  the  judgment,  given  in  the  case  af 
Wroth,  if  not  in  Uiat  of  Nevii ;  and  that  bia 
book  was  published  several  years  alter  than 
judgments  were  given. 

tSr  Edward  Coke  says,  1 1  Rep.  91,  b.  •  That 
'  it  was  resolved  in  that  case,  that  no  offieer  of 
« the  king,  nor  all  of  them  together,  can  iasna 

*  out  or  dispose  of  the  king's  treasure  ex  oft- 
'  cio,  though  it  be  for  his  lionour  or  pnifi^ 

*  unlen  by  a  warrant  from  himself.'  Thcss 
words  are  as  a|ipoaite  to  the  present  occasion, 
as  if  they  had  been  framed  on  purpose  Co  da* 
atroy  such  a  notioo  as  n  contended  lor  io  tho 
cases  before  OS. 

The  law  has  intrusted  the  king  hiBsadf  ooly 
with  his  treasure,  when  once  it  cornea  iain  lua 
eoffers,  ubich  is  the  receipt ;  and  only  be,  or 
such  as  are  impoviered  by  his  warrants  ciM 
dis|KMe  of  it:  no  court  has  any  thing  lo  4m 
with  it. 

This  case  of  sir  Walter  Mildmay-wns  ad* 
judged,  Mich.  37  and  36  Elia.  alter  the  twa 
casMofN  evil  and  Wroth;  1m4  not  so  long  after 
as  that  it  could  be  possible  either  of  thoae  caaaa 
should  be  forgotten :  and  therefore,  the  baroaai 
who  had  sir  Walter  Mildmay's  case  beliNa 
them,  could  not  but  knuw  it,  if  the  point,  aow 
ill  quirstion,  of  the  authority  of  the  seal  of  tha 
Exchequer,  had  been  settled  in  those  casea  af 
Wrutli  and  N'evil ;  or  if  in  the  debate  of  thosa 
cases  it  was  taken  to  be  known  law,  and  tha 
course  of  tlie  Exchequer.  According  to  air 
Edw.  Coke*s  repurt,  the  question  was  directly 
before  them,  *  what  seals  of  the  king  might ba 

*  a  sufficient  warrant  lo  issue  nut  the  kiag^ 
'  treasure.'  One  would  think  upon  sueb  a 
question  they  should  not  have  forgot  the  oral 
of  the  Exchequer,  which,  as  it  seems  now  to 
be  insisted  on,  is  not  ouly  a  sufficient  warrant, 
but  a  better  and  higher  authority  than  any 
othcTj  and  such  as  can  inforce  the  issuing  of 
the  king's  treasure,  wlien  the  great  aeal  itself 
fails.  Yet  there  is  not  tlie  lea«  notice  taken  of 
the  Exchequer  seal  in  the  book.  It  is  laid 
down  there  first  negativily.  that  every  warrant 
of  the  king's  is  unt  sufficient:  as  for  io- 
atance ;  liis  woiraiit  by  word  of  mouth  ia  net ; 
his  warrant  under  the  bignet  ik  not ;  and  ?ct» 
as  it  is  observed  there,  in  soma  oasaa  Iha  lair 
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Uket  DOtictof  the  sig^net ;  then,  affiitnatively, 
the  book  says  in  express  words,  *  the  warrant 

*  which  is  sufficient  in  law  to  issue  the  treasare 

*  of  the  kinnf,  ought  to  be  nndcr  the  great  or 

*  prity  seal.'    11  Go.  91,  a. 

To  erade  the  tbrce  of  this  argument,  it  has 
been  suffgested,  as  if  what  was  found  iu  the 
law  books,  to  the  effect  which  1  hare  men- 
tioned, was  to  be  understood  only  of  the  com- 
mon and  ordinary  methods  of  issuing  the  king's 
treasure. 

The  truth  is,  if  the  method  now  insisted  on 
was  a  legal  method,  one  would  wonder  it 
should  not  have  been  a  very  usual  and  ordinary 
one,  since  it  is  so  very  easy  and  ready  for  the 
subject. 

1  think  it  might  be  a  sufficient  answer  to  thb 
suggestion  to  say,  that  it  is  an  evasion  to  serve 
a  purpose  only,  and  has  no  proof  or  foundation 
for  it  to  be  found  in  the  books. 

But  if  the  case,  which  was  then  before  the 
court,  be  considered,  there  will  appear  to  be  no 
pretence  for  such  a  surmise.  For  the  question 
there  was,  whether  a  wairant  under  the  hands 
of  the  treasurer,  and  under-treasnrer  of  the  Ex- 
chequer, directed  ta  the  four  tellers,  for  the 
payment  of  100/.  per  annum  to  the  chancellor 
of  the  Exchequer  for  his  extraordinary  and  ne- 
cessary services,  was  good  in  law ;  payments 
having  been  made  according  to  such  a  war- 
rant, and  the  money  being  denunded  back 
again  of  tlie  executors  of  the  chanceUor  of  the 
Exchequer. 

Nothing  could  have  been  more  natural  than 
to  have  tucen  notice,  upon  such  an  occasion  as 
this,  that  though  the  treasurer  and  under- 
treasurer  could  not  by  their  warrant  impower 
any  payment  out  of  the  receipt,  yet  the  barons 
by  their  judgment,  and  by  issuing  thereupon  a 
writ  under  the  Exchequer  seal,  could  oo  it. 
And  if  the  barons,  on  so  fair  an  opportunity, 
had  omitted  to  assert  this  power,  yet  it  is  very 
unlikely  that  sir  Edw.  Coke  (who  in  his  Re- 
ports does  not  confine  himself  to  the  case  be- 
fore the  court,  but  does  generail  v  lay  together 
all  the  learning  in  the  law  which  comes  under 
that  title,  so  as  to  make  them  in  the  nature  of 
common-places,)  should  omit  to  take  notice  of 
it :  and  it  is  yet  more  unlikely,  that  he  should 
again  make  the  same  omission  in  his  4th  Insti- 
tutes ;  where  he  particularly  treats  of  the  ju- 
risdiction of  the  Exchequer,  and  where  it  was 
not  only  proper  but  necessary  to  take  notice  of 
it,  if  he  did  not  intend  to  leave  his  work  im- 
perfect. 

There  was  another  thing  said  by  way  of  an- 
swer to  this  objection :  that,  in  the  case  now 
depending,  the  judgment  of  the  barons  was  not 
properly  an  issuing  of  the  king's  revenue,  but 
that  the  revenue  was  issued  by  virtue  of  the 
great  seal,  and  the  authoriiy  of  the  letters  pa- 
tent :  so  that  what  the  court  did  was  but  a  de- 
tennining  of  the  right,  a  judgment  that  the  let- 
ters patent  were  legal,  and  did  bind  the  succes- 
sor ;  and  therefore  the  barons  conamand  that 
the  revenue  be  issued  out  according  to  the  let- 
ters patent 


Jf  it  be  so,  that  the  letters  patent,  and  not 
the  judgment  of  ihe  court,  are  the  warrant  fbr 
issuing  the  money  in  this  case,  then  the  autho- 
rity of  the  barons,  as  to  the  issuing  of  money 
out  of  the  receipt^  is  given  up. 

But  what  then  beoimes  of  the  authority  of 
those  cases  of  Nevil  and  Wroth  ?  What  was 
the  warrant  upon  which  the  money  was  iaraed 
there  ?  For  in  neither  of  those  cases  was  there 
a  warrant  of  the  great  or  privy  seal.  And 
therefore,  either  those  judgments  must  be 
founded  upon  some  particular  reason  proper  to 
those  cases ;  and  consequently  those  cases  are 
not  to  be  applied  as  precedents  for  warranting 
the  judgments  now  in  ouestion  ;  or  else  they 
prove  a  direct  power  in  the  barons  of  command- 
ing the  treasure  out  of  the  receipt,  by  no  other 
warrant  but  the  Exchequer  seal. 

If  this  answer  be  considered  the  other  way; 
and  it  be  taken,  that  the  great  seal  is  to  he  m 
warrant  to  the  commissioners  of  the  Tieasury, 
in  this  case,  for  issuing  the  money,  and  not  the 
judgment,  or  the  Exchequer  seal,  what  doer 
this  whole  proceeding  signify  ?  What  is  done 
by  this  judgment  f  And  what  is  to  be  done  by' 
the  writ  that  is  to  issue  upon  it  ? 

The  authority  of  the  great  seal  for  the  issn- 
ing  money  was  the  same  before  the  judgment 
as  it  contmues  after :  the  judgment  is  drawn 
up  in  the  words  of  the  letters  patent ;  and  what 
was  said  before  under  the  great  seal,  is  now 
said  again  under  the  seal  of  the  Exchequer ;  a 
seal  muck  less  considered  in  the  law  :  and  if' 
after  all  it  be  admitted,  that  the  money,  if  is-- 
sued,  must  be  by  warrant  of  the  great  seal,  the 
consequence  then  must  be,  that  aflei*  all  these 
proceedings  the  thins  is  but  just  where  it  began. 

If  it  be  understood,  that  this  writ  is  no  more 
than  a  certificate  to  the  lonls  of  the  Treasury  of 
the  barons'  opinion,  that  the  letters  patent  are 
good  in  law,  and  continue  in  force  in  the  time 
of  the  successor,  it  is  perhaps  what  the  barons 
might  properly  do :  especially,  if  the  question 
had  come  judicially  before  them  in  any  suit  de- 
pending ;  or,  according  as  the  ancient  cotn'se 
was,  it  a  direction  had  gone  under  the  great 
seal  to  the  treasurer  and  them,  to  have  looked 
into  the  letters  patent,  and  considered  of  their 
validity.  But  then,  it  is  but  a  certificate :  it  is 
not  a  judgment  upon  which  a  writ  of  error  will 
lie ;  and  we  are  all  in  a  mistake,  while  we  are 
debating  here  as  if  a  pro|>er  judgment  was  re- 
gulariy  orought  before  us. 

Therefore,  I  take  it  for  granted,  this  was  said 
only  to  make  the  thing  a  Httle  more  plausible. 
It  looked  not  only  new,  but  harsh,  I  will  not 
say  absurd,  to  afhmi  directly,  that  if  the  borons 
issued  out  a  writ  under  the  Exchequer  seal, 
commanding  the  lord  treasurer  to  pay  a  sum 
out  of  the  receipt,  he  must  obey  it ;  and  there- 
fore the  letters  patent  were  mentkNied.  But  I 
think  it  is  plain,  unless  a  writ  under  the  seal  of 
the  Exchequer  be  a  good  warrant  and  dis- 
charge to  the  treasurer  and  chamberlains  in 
point  of  law  if  it  be  obeyed,  and  be  compulsory 
upon  them  to  obey  it,  the  whole  prooeetlings 
in  this  case  an  ineffectual,  and  carry  things  ne 
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tether  Ihia  jinl  vhm  tiMj  irwe  wInb  IIm 
toils  begmo. 

fitcoodly,  TIm  jwipDeiits  gitco  by  the  ba» 
mos  IB  Umm  ctiesy  we  not  ooMMtant  with  Mo- 
ther  known  maxim ;  that  wbeo  onoe  money  ia 
paid  into  Uie  receipl  of  the  Esehequery  no 
court  haa  any  power  over  it,  nor  is  there  any 
legal  inetbod  to  fetch  it  hack  again ;  ahhongh, 
IB  aererai  eases,  if  it  had  not  been  actually  paid 
into  tbe  reoeipi,  it  might  have  been  reetored  to 
theparty. 

To  this  purpose  nothinfr  can  be  more  strong 
than  the  common  esses  df  rcversalti  of  oiitlsw- 
lies  and  judgments;  where,  ihougfa  by  the 
judgment  of  reversal,  the  party  is  to  be  re- 
Stored  to  all  tliat  he  haa  loit ;  yet  whatever  has 
been  actusdJy  brought  into  the  receipt  of  the 
Exchequer  is  gone  past  redemption :  and  yet 
when  the  ouiUwrf ,  or  Judgment  is  reversed,  it 
ia  to  all  purposes  as  if  it  luul  never  been.  And 
these  are  cases  of  restitution  whieli  sre  most 
£ivoured  in  law,  and  the  relief  extended  as  far 
•sposBible. 

In  like  manner,  when  upon  an  office,  or  in- 
.qoisitioB,  a  title  is  found  for  the  king,  and  the 
mesn  profits  are  paid  into  the  n^ipl,  if  upon  a 
*  traverse,'  or  *  monstrance  de  droit,*  judg- 
ment be  afUrwards  given  for  tbe  siibfect,  and 
an  *  arooveas- menus  *  awarded,  yet  as  to  pro- 
fits paid  into  the  receipt  there  shall  be  no  resii- 
tution. 

This  is  so  known,  that  in  cases  before  the 
barons,  where  there  is  a  question  toochiofl^  the 
profits  of  sn  estate  whereof  tbe  title  ia  found 
ibr  the  king,  if  they  conceive  a  doubt  upon  a 
snggestiou  of  a  subject's  right,  which  msy 
hmtLfier  appear,  they  will  in  discretion  direct 
the.moiiey  to  remain  in  the  chamberlain's  hands 
^  a  time,  snd  not  to  be  paid  immediately  into 
the  receipt;  becansewben  it  is  once  there,  it 
is  out  of  tlieir  power,  and  cannot  be  brought 
iMck  again. 

It  cannot  be  but  that  in  these  cases  the  law 
is  so.  But  my  lord  chief  justice  endeavoured 
to  assign  several  reasons,  which  might  db- 
tingoisfi  ibese  from  other  cases.  He  said,  that 
judgments  and  outlawries  are  reversed  in  the 
King's-bencb,  and  that  the  King's-bench  can* 
not  send  a  writ  to  the  treasurer  and  chamber- 
lains requiring  them  to  psy  money  out  of  the 
receipt;  it  is  on! v  the  oaronscan  do  it;  nor 
can  tiie  barons  (io  it  in  those  cases,  becauae 
the  record  of  the  judgment  is  in  the  King's- 
bench,  and  there  is  only  a  transcript  in  the 
Exchequer,  upon  which  they  cannot  send  a 
iwrif. 

I  can  easily  agree,  that  the  King's-bench 
cannot  send  a  writ  to  the  treasurer  snd  cham- 
berlains to  command  money  ont  of  the  receipt 
of  the  Exchequer ;  and  I  thilik  1  have  proved 
there  is  no  such  power  in  the  barons ;  but  if 
the  barons  have  such  a  power  in  any  case,  I 
am  inclined  to  think  it  would  be  no  good  rea- 
son wh  V  they  might  not  exercise  it  in  these 
cases,  that  they  have  not  the  record  itself,  but 
only  the  transcript  of  tbe  record ;  becauae  the 
process  of  the  Exchequer  iatiies  ercry  day 
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cxtrads  of  records  only. 
Asia  the  ether  easn,  of  Bwey  levied 


offices  or  inqnisiiioos  iotind,  niy  lord  chief 
justice  obeerved,  that  Uiere  was  a  difereiica 
between  a  judgment  upon  a  pelitioo  of  riflit, 
and  a  judgment  upon  a  traverse,  or  a  '  man* 

*  strance  de  droit'  That  in  the  first  ease,  tlw 
judgment  was  general,  *  that  the  king's  haada 

*  almokl  be  ansoved,  aiid  the  party  reetored  to 

*  the  possession:'  but  in  the  other  caae  tlw 
judgment  was,  *  that  the  party  should  be  re- 

*  stor«rd  *«  una  cum  exitibus  et  profieois  iade 

*  medio  tempore  pereeptis :'  '  and  so  he  osoa* 
pared  a  judgment  on  a  petition  of  right  to  m 
real  action  at  common  law  agaiust  a  sul^eet,  m 
which  there  were  no  damages ;  and  a  JBdg« 
ment  ou  a '  monstrance  dedruit'  to  a  posBeaaory 
action,  in  which  damages  were  recoverad  at 
com  moo  law. 

l*o  this  1  answer,  that  the  eaaes  of  aubjeeta 
sre  nut  to  be  compered  to  the  caae  of  the  kiB|^| 
and  that  at  the  commmi  l&w,  btiitn  the  ela- 
tule  of  *  articuii  super  chsrUs,'  the  subjeetf  in 
noca^o  of  an  amuveat  manum^  could  have  any 
judgmetit  tor  restoring  i<Miiea,  howiter  fidae 
the  ofiico  appeared,  as  sir  Etiward  Coke  ex- 
pressly atbniifl.  But  be  thai  as  it  msy,  yet 
thia  dislioc U')u  ntakes  oothinv:  to  the  pieaent 
question.      For  m  raises  ot    *  monslranf'e  de 

*  droit'  or  travev>es,  \%  mTe  the  jitdirmeiit  ia  to 
restore  the  party  co  the  mean  protiu.  it  is  ge» 
nerally   expressed  *  unde.   dict>    <U>mino  regi 

*  Boadiim  est  responsum  ;*  snd  where  tuese 
words  are  omitteil,  the  name  are  understood. 
If  the  profits  remain  in  the  tensnts  liaiids,  or 
if  they  are  ia  tramutu  in  the  hands  of  the  re- 
ceivers, though  the  receivers  lisve  aoeoBBted 
for  tliem,  the  party  m  restored  to  them  i  Irat 
if  they  are  aoawered  into  the  receipt,  they  are 
loat  to  him.  This  is  affirmed  by  my  kttd 
chief  jnatioe  Coke,  in  hb  commeatary  opea 
the  statule  of  '  artieuli  anpcr  chartaa,'  e.  19, 

alnat.  57S,  57S,]  which  act  waa  made  t8 
.  1,  and  the  statute  de  e9ehemtcnku$^  whieb 
waa  made  the  year  following.  And  yet  the 
worda  of  the  statute  are  very  full,  that  npoo 
an  *  enater  le  Bsain,'  because  there  waa  no 
eanae  to  aeiae,  '  aoient  lee  iasoea  pleinment 
<  rendus  a  eeluy  a  que  la  terre  demurt,  et  avera 

*  le  damage  reaoeive.' 

It  is  not  a  very  difficult  matter  to  find  out  a 
aeeming  reeaon  to  aupoort  a  conduaion  eoe  ia 
deteranned  Io  make ;  but  it  is  lest  tiose  to  dis- 
pute of  the  strength  of  such  arguments,  where 
It  is  easy  to  come  to  as  much  certainty  as  ia 
Gonsisleot  with  the  nature  of  the  thinf . 

There  are  nsany  of  theee  judgmeata  apea 
traversea  and  ■  moaitraace  de  drait'  la  he 
found  upon  record,  where  the  party  ia  to  be 
restored  to  the  nntisfsioa,  *  naa  cam  exttihiie 

*  et  proficuis  inae  meiUo  temtere  reoeptia.'     If 


it  cookl  be  made  appear,  that  npoa  aay  aaeh 


judgmeat  money  was  paid  back  oat 
ceipt  of  the  Exchequer,  or  if  any  writ  eooM  be 
produced,  requiring  the  treaanrer  aad  cham- 
berUioa  to  malm  reitiUitioBy  it  wooklha  la  ma 


«] 
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m  mnA  laoit  cogmt  ■rgmnettl,  Ihm  muj 
pliMiUc mMn  which  nsj  baungoed. 
wf  thii  ttian  ii  do  fiwtitop  in  any  uici 


Hw  I  which  act,  Cr*nn«r  bj  daed  inoIlBd  Morend 
But  ihe  iDUMT  and  UbertiM  lo  H.  8,  ud  lu«  h«ni 
ly  uKiMil  or  which  grant  ms  confinned  by  the  prior  aad 
■■iiliiiihiiiili  If  itnerer  wan  Mwe,  the  old  |  oobtchI  of  Canteriniry,  Andlhcn  faeMtsfiiTlh 
bam  reawn  will  beat  MTteour  turn,  thai  it  lihaactofsa  H.  8,  c.  ao,  fw  Teriring  ud  eon- 
WH  hoeauM  tiie  money  waa  pakt  into  ihe  re-  !  liniuii^  libertiea  and  ptirilrgea  in  the  handi  of 
wift,  and  then  no  court  had  power  to  inter-  ihe  Icing;  by  riitue  whereof,  Ice.  H.  8  was 
__  jji-  __■.!.  ■-  .----J  __j  .--J  __.__.     ---■  „  eooreyi  a  tide 


nil.  Eighthly, ThUdoeaaeeni  to  bean  tz- 
traofdinai;  and  aaomaloa*  method  of  pro- 
ceeding, and  lucb  ■■  has  nothing  like  it  in  any 
ttbn  cMrt,  either  when  the  hiI^mI  men  the 
kinff,  or  any  other  aabject. 
'  Thia  method  of  proceeding  take*  fram  the 
Uaf  all  peaHhilily  of  making  a  defence;  for 
(be  BttDmey<geueral  do«a  not  come  in  till  the 
bniMH  have  cooiniauded  the  letters  |)ateDt  to 
be  eoroUed :  alter  which  the  atlonie^- general 
ewild  oot  plead  iton  conctuil,  u  be  might  have 
doBe  befare ;'  or  if  he  could  bare  pleuled  that 
flcB,  DO  veniHi  ia  laid,  and  eoMequently  no 
trial  could  be  btuiuD  such  inne.  And  a  proper 
defence  being  thai  tdten  away,  or,  which  ii 
■U  ooe,  the  trial  of  it  rendered  impracticable, 
an  nmise  of  any  court  can  make  rach  a  pro- 
ceeding good. 

It  waa  coofeaaed,  that  the  legilimalion  of  a 
caaa  IB  la  be  ioapecled  nnloa  there  be  another 
like  it. 

But  it  wai  (aid,  that  in  other  oourta  eaaes 
»ght  berenntl,  which  might  propetiy  bs  re- 
aenbled  to  the  proceeding  in  thia  caae ;  and 
tbe  cue  in  Co.  Ent.  93,  waa  iiutanced. 
1  will  pot  that  caie  as  it  atanda  upon  the  record, 

A  claim  i*  put  in  by  the  lord  Hunsdon,  to  a 
ama  of  18/.  1  It.  Sd.  which  la  charged  upon  the 
MWnnta  of  tbe  acTeral  aherifts  of  Kentjind 
Denet  fbr  ihe  lait  jeer,  for  itauee  out  of  the 
Coflinov  Plean  and  King'a-beDcb ;  acd  for 
faea  and  amerciament!  betbre  the  juitices  of 
aaHse;  and  tor  isaaea  and  amerciaments  before 
lb«  faanma  of  the  Exchequer,  See.  (lbs  parti- 
eidnn  are  expreaaed  in  the  claim  ;)  which 
were  aererally  act  upon  his  tenaoti,  or  reaianta 
wHbin  hia  CDanor  and  hundred  of  SeTcnoakei, 
and  Coddeaheath ;  alll  which  he  claims  to  be- 
^OBg  to  him,  the  peraona,  upon  whom  they 
were  aererally  set,  being  tenant*  or  reaant* 
within  bis  manor  and  hundred,  as  the  said 
afaeriffofKent  had  testified  upon  bis  account. 

And  he  sets  out  lettera^tent  of  £d.  4, 
griDtingto  the  STchbiibop  of  Canterbury  andhii 
ancoeaaon  the  return  of  writs,  and  all  fines  and 
amerciaments  of  tenants  and  resianls  within 
tbe  maoor,  dec.  and  so  proceeds  to  shew  a  title 
in  the  archbiafaop  to  ihe  doea,  Ike.  with 


seiEed,  and  dietl  seined : 

to  Ed.  e,  and  I 

death  queen  J 

that  she  granted  the   manor,  hundred,  and 

libeiticn,  to  him  and  his  beira  male*  -,  and  that 

be  entered  and  waa  seized.    He  then  proewda 

to  plead  an  allowBnee  in  tbe  Exchequer  of  tbsM 

gne*  and  amerdamenta  to  the  archlrishop  ef 

Canterbury,  in  the  time  of  Ed.  4 :    and    ao 

makes  hia  claioi ;   which  the  ationiej-genend 

confesses. 

And  thereupon,  on  view  of  aereral  records, 
and  for  that  th^  sheriff  of  Kent,  npon  oath,  did 
leaiify  the  matter  of  fact,  that  the  aeveral  pcr< 
WHS,  on  whom  the  floes  and  amerctaments  ■ 
•ere  set  were  tenants  and  renanta  in  tbe  manor 
and  handled  of  the  lord  Hunsdon,  the  barona 
■cyudge,  that  the  sheriff  of  Kent  ahonld  be  dia- 
cbaiged  of  lOI.  Gi.  4d.  with  which  be  stood 
chaTved  upon  his  account:  and  thai  the  same 
be  alM>we<r  to  the  lord  Hunsdon ;  and  tbere- 
npoQ  the  sheriff  had  his  quietus. 

Upon  thii  case  I  observe. 

Isl,  That  it  has  no  relation  to  any  mooc^  u 
Ihe  receipt  of  the  Excheciuer. 

Sdiv,  TbisisaproceeiiiDgin  dischargeof  tbe 
sheriff  upon  his  accounl:  the  question  bang 
only,  if  the  shfrilT  should  be  charged  with  so 
much  as  payable  ID  tbe  king,  contrary  to  what 
lie  bad  testitied  upon  bis  account  on  oalli.  So 
thattbisqoestioa  waa  the  proper  business  of  th« 
barousto  determine. 

Sdly,  This  claim  of  the  lord  Hunsdon's  wan 
by  way  of  defence  to  a  demand  on  Ihe  king** 
part,  and  not  by  way  of  suit  of  tbe  subject  to 
recorer  from  tbe  king :  and  Ibis  demand,  oit 
the  kiug's  part,  is  so  far  from  being  founded  an 
the  record,  that  It  is  contrary  to  what  the  aheriff 


had  SI 


nupon 


4thly,  This  was  not  a  claim  which  came  at 
that  time  originnJIy  before  tbe  court ;  but  was 
founded  upon  antient  allowances,  before  made 
in  the  court  of  Exchequer. 

Slbly,  Here  was  no  posilire  tecont  for  tin 
king ;  it  being  only  a  general  charge  upon  tbe 
shenff  and  &  having  discbaigedliimself  by 
oath. 

Gthly,  This  is  a  case  directly  wilhia  the 
statute  S  R.  3,  which  impowera  the  barona  to 


.     ^  ..       ".    .  ..■.■.-.,        UDon  account. 


it  of  these  letters  pal 
•hequer,  in  the  third  year  nf  Ed.  4 ;  and  Ihal 
Gianmer  was  seiied  in  r^ht  of  bis  arch- 
bisbopiic,  of  the  said  manor,  hundred,  and 
libet^,&c. 

Then  be  sets  fbrth  the  act  for  erecting  the 
court  of  Augmentation  I,  whereby  all  manors, 
he.  which  H.  a  should  purchase,  were  put 
nader  the  gofemmenl  ot  that  court :    alter 


upon  account- 
By  all  which  it  appeara,  that  there  ia  no 

manner  of  resemblance  in  that  claim  of  my 

lord   Hunulon,  to  tbe  cases  before  Ihe  conn; 

where   the   subject    come*   oiwinally    as   x 

plaintiff,  and  makes  a  demand  otmoney  out  at 

the  receipt  of  iha  Exchequer. 
Another  case,  cited  b^  my  lord  chief  justice, 

•a  a  proceeding  that  might Ite  resembled  to  tbe 
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QUM  now  before  Hw  court,  wu  tkatof  the  Udy 
BroughtOD ;  which  i»  entered  Tno.  24  Car.  2, 
Rot.  38,  B.  R. 

There  tu  iDformatioD  wai  exhibiteil  a||;uiut 
the  Udy  Broughtoa,  for  divert  misdcmeauon 
eoramitted  bv  ner,  u  keeper  of  the  Gatehoiiie 
Irtison  et  ^Veetminiter.  Upon  not  guilty 
pleeded,  a  f erdict  waa  found  againA  her  ;  anid 
judgment  waa  given  that  she  should  be  Aiird 
100  mark*,  *  £t  ijuod  officiuin  cnsiodis  pri- 

*  ions  prodict'  capiatur  in  manus  doiiiini  rejjris, 

*  quous4|ue  cnria  hie  conttitrrit  cni  vt-l  quibua 
'  officiuin  iJlud  de  jure  fi|»ectat,  Tel  quouique 

*  curia  hie  ulterius  orduiaveril,  baivo  jure 
*■  cujiiscunqur/  Sn*. 

IVherL>u|»«»n  tlir  dean  and  chapter  of  West- 
niiii^ttr  come  in,  aud  set  liirth  their  titlu  to  lie  a 
curpuratiou  ;  and  that  king  James  1 ,  granted 
to  them  and  thi-tr  bue4:essori,  *■  habere  prisonam 

*  et  arrestacon*    ec   iniprisonament'    omniuui 

*  hominum  arrcstat'  iulni  civitat*  et  libertat' 

*  Weatm'  adeo  Ubere  quiete  et  integre  ac  in 
'  tam  ainpliamodo  et  forma  prout  ultimua  abbot, 
^  &c.  in  pncmitus  habuit,'  to  hoM  to  them  and 
their  tnccettort  to  their  ute  for  ever,  &c.  by 
▼irtue  %« hereof  they  were  seized  *  de  Ubertatibnt 

*  habendi  prison*  et  arrestacoo*  et  iiuiMiMMia- 

*  mcntinn  omnium  homiuum  infra'  civitat*  et 

*  liberut'  \Vi*stm\  utde  fcodoel  jure,  injure 

*  ecclesiac,  &c.' 

And  then  they  set  forth  the  grant  hy  thorn  to 
sir  Edward  Broughton  and  Mary  his  wife,  of 
the  oflicc  *  custod'  prisone  sue  predict*,  simul 

*  cum  omnibus  femlis,  9€c.  habend'  to  them, 
their  executors  and  assigns,  fur  forty  years; 
by  virtue  of  whicii  they  ^  ere  possessed,  &c. 
aad  that  sir  Edward  died :  and  that  Alary,  as 
aorviror,  was  possessed;  and  for  cfivers 
oflencet,  by  hir  committed  in  the  execution  of 
the  said  office,  (whereof  she  was  convicted,) 
ibrfeited  the  said  office,  proui  the  record. 

*  £t  ea  de  canta  proNJict'  dec'  et  capitui' 

*  petant  et  calumniant  libertat'  habendi  et  dit- 

*  ponendi  officio m  predict',   ^c.     Et  nctunt 

*  allocationem  libertat'  prsedict',  secund'  con* 
'  cessionem  sic  ut  prefertur  factam ;'  and  make 
the  proper  averments.  The  attorney -general 
confesset  their  claim,  and  thereupon  lliey  have 
judgment. 

1  acknowledge  that  I  am  much  to  si'ek  as  to 
any  thing  appearing  in  this  record,  which  is  in 
the  least  to  be  resembled  tn  the  casrs  hcfore  us. 

Judgment  wa»  given  against  ttit-  kec|irr  f»f  a 
priion,  of  forft^iture  of  tlie  <»tiico  fur  a  uiisdc- 
mcaiiour:  by  that  judgment  tlit>  ofHee  was 
▼acnut ;  but  it  did  not  appear  to  the  court  in 
whom  the  right  was  of  disposing,  or  exercising 
the  office,  l^pon  such  an  avoidance,  it  was 
necessary  for  the  sake  of  piibli;- justice,  and  to 
prevent  the  escape  of  the  prisoners,  that  the 
office  thoutd  be  taken  into  the  king's  handii,  till 
it  might  nppenr  to  the  court  in  whom  the*  right 
was;  but  it  was  i}n\y  guot:sqke,  and^ith  a 
telvo  jure.  So  thnt  no  title  to  the  office  is 
found,  or  so  much  as  allL-ds^cd  fur  the  king  : 
and  when  the  dean  and  chapter,  in  pursuance 
of  the  very  direction  of  the  judgment,  come  in, 


and  tet  out  their  title,  Ibe  attomey>g«wrni 
coflfesiet  il,  and  they  are  put  into  potteitioB. 

I  do  not  Me  but  notwithstandiog  eithar  of 
tbcte  two  inttances,  the  cases  before  tit  ataM 
by  themtelvat ;  and  that  the  argument  airainU 
these  kind  of  proccediuga  does  ttiU  KBain  in 
force,  because  they  are  unusual,  and  of  an  «■« 
precedented  nature,  and  such  aa  Ibe  ooiwnal 
can  scarce  find  a  name  fur. 

In  their  arguments  upon  tbeae  catct  tome  of 
the  counsel  said,  that  the  proceeding  wania 
the  nature  of  a  *  monstrance  de  droiL' 

Others,  with  more  circumlocution,  atiM  iti 
'  an  application  to  tlie  court  of  £xclMqaar» 
setting  forth  a  right  to  part  of  a  revenne  in 
filiarge  before  tliem,  which  the  offioert  under 
their  power  refuse  to  pay.' 

Others  said  it  was  neilLiier 


petition, 

*  monstrance  de  droit ;'  fur  those  were  only 
proper  when  the  suit  is  in  disaffirmance  of  toe 
king's  title,  but  here  the  subject  daima  fies 
tlie  king,  aud  eomplaint  only  of  the  offiocr  | 
but  they  gave  it  no  name. 

My  Mini  chief  justice  waa  plented  to  any  Ibal 
tliis  suit  was  a  '  monstrance  de  droit ;'  nnd,  I 
think,  I  may  affirm  that  to  be  the  ftrit  lime  il 
had  a  certain  name.  Plowden  calla  air  U. 
Nevil'scase, '  a  reportof  a  judgment  given  by 
the  barons,  u|ion  the  exhibiting  to  tbe  eoorft  of 
Exchequer,  by  sir  11.  Nevil,  a  deedof  gmni  of 
the  office  of  keeper.' 

My  h>rd  chief  justice  aaid,  thai  n  *  nmn- 
strauce  de  droit'  was  a  common  law  remedy. 
He  owned  that  though  several  ttatetca  hod 
enlarged  the  relief,  which  the  aubjeet  mif  bi 
have  ui  many  cases  where  there  waa  ocwnn 
to  interplead  with  the  crown ;  yet  the  caaea  in 
question  did  not  come  within  the  relief  of  any 
of  those  statutes,  liut  remained  the  same  ao  nl 
common  law.    But  be  taid,  this  suit  wna  a 

*  monttrance  de  droit'  maintainable  at  oomoMMi 
law,  and  waa  the  tubject't  proper  renwrfy 
when  hit  title  appeared  upon  reenra.  And  tbnl 
tbe  party  might  in  this  case  maintain  bio 
<  inoustranee  de  droit,'  and  was  not  put  lo  bia 
petition  of  right  to  admit  himself  out  of  poe- 


1st,  Because  the  right  he  claimed  ia  not 
grounded  on  a  matter  of  fact,  but  by  matter  of 
reconl ;  Williamson  claiming  by  a  deed  in- 
rnllvd,  and  that  inrollmeiit  directed  by  iba 
letters  patent,  n  hich  is  a  matter  of  record. 

2dly,  lk*cause  the  party  dues  iioi  go  aboni 
to  destroy  the  king's  title,  but  his  claim  anb* 
sists  U(>on  the  king's  titk:  to  the  excise. 

Sdly,  Because  his  annuity  is  not  turned  to  a 
ri^ht,  nor  devested  ;  aud  therelbre  it  waa  not 
necessary  he  should  go  by  way  of  petition. 

1  uill  not,  at  this  time,  enter  into  the  peiti* 
cular  consideration  of  those  reasons.  Tboiigb 
1  cannot  but  say,  in  the  first  place,  it  is  far  from 
being  clear  to  me,  when  letters  patent  direct, 
that  the  assignment  uf  one  subject  to  anolbcr 
ftJiould  bi*  inrolied  within  thirty  days  before  the 
auditor  of  the  receipt,  or  clerk  of  tlie  pells,  for  a 
particular  purpose,  (viz.  that  il  may  appear 
what  a»bigumcntt  have  beeu  gi  anted,)  ibai 
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such  an  inrollment  docs  make  a  record  ;  much 
less  such  a  record  as  is  equal  to  that  record 
which  intitles  the  king^.  And  if  it  be  uota  re- 
cord of  as  hif^h  a  nature,  the  sul^ect  is  put  to 
his  petition,  and  in  no  case  can  have  a  '  mons- 
trance de  droit ;'  as  is  rasolf  ed  in  Piers  P^uti- 
field's  case,  29  An.  31 ;  and  is  agreed,  and 
declared  to  be  law  in  the  commonalty  of  Sad- 
ler's case,  4  Go.  55,  b.  and  56,  a. 

In  the  second  place,  1  cannot  understand,  but 
that  a  person,  who  sets  up  a  title  to  the  inhe- 
ritance of  a  part  of  the  excise,  and  seeks  to  re- 
cover it  from  the  kingf,  does  go  about  to  defeat 
the  king's  title  to  that  part  of  the  revenue. 

Nor  will  I,  in  the  third  place,  enter  into  the 
debate,  whether,  as  this  case  is,  the  annuity  be 
dif  ested  or  turned  to  a  right.  Though  I  can- 
not but  obserre,  that  a  writ  of-  annuity,  (and 
this  suit  is  in  the  nature  of  such  a  writ,)  is  the 
highest  writ  which  such  a  person  can  pursue  ; 
and  the  judgment  given  upon  that  writ  is  for 
the  whole  inheritance,  for  the  time  to  come, 
as  well  as  for  the  arrears :  and  therefore  it 
might  seem,  that  he  who  brings  it  doth  admit 
himself  to  be  divested  of  the  wLole. 

But  I  will  very  plainly  own,  that  after  con  • 
sideration  of  this  argument,  with  the  best  ap- 
plication 1  could  use,  several  doubts  remam 
with  me  as  to  the  force  of  it. 

As  tst.  Whether  a  *  monstrance  de  droit,'  in 
the  sense  it  is  now  taken,  and  commonly  un- 
derstood, and  as  it  seems  to  be  applied  to*  these 
cases,  did  lie  at  the  common  law. 

Sdly,  If  that  were  to  be  admitted,  because 
1  would  not  dispute  about  words  or  names,  yet 
1  am  not  satisfied  that  this  suit  can  pro|)er1y  be 
called  a '  monstitince  de  droit.' 

3dly,  Let  this  suit  have  what  name  it  will, 
yet  1  think  it  is  not  the  proper  common  law  re- 
medy, to  which  the  subject  was  entitled  in  a 
case  of  this  nature ;  but  that  the  party  was  put 
to  his  petition  of  right. 

I.  The  6rst  thing  T  shall  do,  is  to  8hew  why 
it  seems  doubtful  to  me,  whether  such  a  suit  as 
a '  monstrance  de  droit,'  as  it  is  now  undrrstofid, 
did  lie  at  the  common  law. 

I  will  not  be  thought  to  mean,  that  the  sub- 
ject had  not,  in  several  cases,  a  proper  way  of 
defending  himself  at  common  law  against* the 
king,  and  by  pro|>er  application  to  the  courts  to 
obtain  an  '  ouster  le  maine.'  But  1  do  say, 
wherever  the  king  had  a  direct  title  of  freehold, 
or  inbcritanco,  appearing  for  him  by  matter  of 
record  ;  (whether  that  record  was  judicial,  or 
ministerial ;  or  was  a  conveyance  of  record  ; 
or  was  a  matter  of  fact  found  by  office  of  re- 
cord ;)  the  subject  at  common  law  was  put 
to  bis  petition  of  right,  and  could  not  interplead 
with  the  king,  either  by  traversing  the  king's 
title,  or  avoiding  it  by  setting  up  any  title  of 
his  own  :  and  in  this  I  say  no  more  than  what 
was  agreed  in  thecommonalty  of  ^Sadler's  case, 
4  C/O.  56,  a. 

It  is  very  tnie,  if  the  office  did  not  entitle  the 
kinglo  the  possession,  but  only  to  the  bringing 
of  a  scire  J'aciat ;  (as  if  a  '  cestavit  per  bitn- 


*  niuro,'  or  a  fine  by  collusion,  or  the  (•om« 
mitting  of  waste,  was  found  against  the  king's 
tenant  by  inquisition  ;)  upon  a  icire  facias 
brought,  the  |Mirty  at  common  law  might  come 
in  and  defend  the  possession,  by  shewing  his 
title,  and  denying  the  matter  found  against 
him.  For  it  was  what  the  writ  itsdf  expressly 
required :  and  it  would  have  been  very  absunl 
to  sav  he  should  not  be  admitted  to  de  that 
whicn  the  very  writ  required  him  to  do :  and  by 
the  scire  facias  he  was  made  privy,  and  had  n 
day  to  plead.  Kelw.  155,  p.  158,  a.  b.  4  Co. 
56,  a.  b. 

And  therefore  such  a  traverse,  or,  if  that 
name  be  better  liked,  such  a  '  monstrance  de 
droit,'  lay  at  common  law. 

In  like  manner,  where  the  office  contained 
the  whole  special  matter ;  to  that  though  there 
might  be  such  matter  fouud,  as  if  it  stood  ak>nep 
would  make  a  title  for  the  king  ;  yet,  if  there 
was  also  fbnnd,  in  the  same  office,  sufficient 
upon  the  whole  to  shew  a  good  title  in  the  anb- 
ject,  the  subject  might  insist  upon  this  matter, 
and  might  pray  an  '  amoveas  manum  :'  be- 
cause in  truth  the  very  record,  upon  which  the 
king  seized,  made  a  title  for  the  party.  4  Co. 
55.  a. 

As  suppose  it  to  be  found,  that  A.  did  dis- 
seize me  of  lands  holden  of  the  king,  and  that 
A.  aliened  in  mortmain,  or  died  without  heir ; 
in  this  case,  I  may  pray  an  *  ouster  fe  maiu' 
upon  the  very  record.  Im,  if  it  be  found  that 
the  king's  tenant,  at  the  time  of  his  death, 
held  an  acre  of  land  of  me  by  lease  for  bis  life. 
Kelw.  156,  b.  157,  a.  158,  a.  4  Co.  55,  a. 

In  like  manner,  if  the  title  fbund  for  the 
king  appears,  by  the  record,  to  be  determina- 
ble u|ton  |ierformance  of  a  condition,  and  that 
condition  appears  upon  the  record  to  be  per- 
formei I,  the  party  might  take  advantage  of  it, 
4  Co.  55,  a.  b. 

But  as  the  common  law  stood,  wlierever  a 
title  for  the  kin^  only  was  found  by  matter  of 
reroni,  though  it  was  fiilse,  the  party  could  not 
traverse  it,  so  where  a  title  was  fmmd  for  the 
king  which  was  true,  but  it  was  disclosed  in  the 
record,  that  the  subject  had  a  eood  riffht,  which 
would  avoid  the  title  found  lor  the  king  ;  yet 
in  that  case  the  subject  could  not  have  been  ad- 
mitted to  shew  it,  but  was  so  far  concluded  as 
to  be  put  to  bis  petition  of  right.  4  Co.  56,  a. 

I  need  not  mention  Bracton's  words  for  this 
purpose.     [Lib.  1,  c.  8,  et  lib.  4,  c.  10.] 

Htainfonrs  opinion  is  expressly,  that  a 
'  monstrance  de  droit '  was  given  by  the  statute 
SO  Ed.  3,  and  did  not  lie  at  common  law. 
Prer.  Reg,  cap.  31,  fol.  71. 

And  in  the  case  of  tlie  Corporation  of  Sad- 
lers,  which  has  been  mentioned  before,  as  it  is 
reported  by  my  lord  chief  justice  Anderson,  1 
And.  180,  181,  num.  316,  it  is  expressly  af- 
firmed, *  that  the  *  traverse '  and  *  monstrance 

*  *  de  droit '  are  both  given  by  that  statute.' 
Nor  do  I  see,  that  any  thing  to  the  contrary  of 
what  1  have  said  is  affirms  in  the  report  of 
this  case,  by  my  lord  chief  justice  Coke.  Un- 
kftlt  ba^  t£at  he  givea  the  name  of  a  'hmd- 
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^■traiieedeiroii'  to  tiMMe  |iroeeediag«,  which 
were  ilwayt  admitted  to  have  becB  al  the  OMD- 
OMNilaw;  that  it|  where  the  apecialiBallirwaa 
io  ftoMl,  as  that,  apea  the  Mine  raeard,  it  did 
appear,  that  the  rifht  was  ia  the  party,  and  oel 
in  the  Icitif :  wbenaa,  io  proper  apeanif  •  it  it 
aoi  the  eubyect  there  who  eomes  la  aad  ahewi 
hia  rifht,  hot  the  king's  owa  record  shews  it 

But  1  thmk  it  ?erv  pbio,  that  the  statute  36 
Ed.  5,  cap.  19,  which  gives  a  *  traverse*  in 
case  of  offices  Ibirad,  does  also  give  the  *  moo- 

*  strance  de  droit  ;*  which  my  lord  chiefjos- 
tioe  ColEe  hinsrif,  in  the  commonalty  of  Sad- 
ler's case,  does  agree  was  not  given  hy  the 
atotule  34  £d.  3,  cap.  14.  For  thoiigh  that 
ststute  gave  the  snl^ect  a  *  traverse*  in  some 
eases,  where  the  office  was  frand  hy  virtue  of 
a  writ,  or  a  commission  ;  yet  it  was  defective, 
even  in  tboee  cases :  for  upon  the  *  traverse  * 
taken,  thoug^h  tlie  issoe  was  found  for  the  sub* 
ject,  yet  no  judgment  could  he  given  without  a 
new  commission  *  de  procedendo  ad  judicium.' 
4  Co.  56, 57. 

The  words  of  the  stat.  36  Ed.  3,  are,  •  that 

*  if  any  one  will  pot  in  a  claim  to  lands  seized 

*  by  onice,  the  escheator  is  to  send  the  inquest 
'  into  ChiDcery,  and  a  writ  is  to  be  delivered 

*  to  him  to  certify  the  cause  of  the  seisin  there,' 
And  there  tlie jpsrty    *  soit  oye  tans  delaye  de 

*  traverser  I'office,  ou  autrement  monstrer  son 

*  droit,  ft  illonques  mauode  devant  le  roy,  a 

*  faire  6nal  discussion  sans  autre  maundement' 

These  words,  as  1  lake  it,  gave  the  name  of 
'  monstrance  de  droit '  to  that  sort  of  proceed- 
ing ;  and  1  think  I  may  affirm,  with  8umford, 
that  'no  book  before  this  statute  did  treat  any 
thing  of  a  *  monstrance  de  droit.'  Stamf.  c. 
SI,  ner.  Re^. 

That  it  was  this  statute  which  gave  the  sub- 
ject a  right  of  interpleading  wkb  the  king, 
where  an  absolute  title  was  found  for  the  king 
by  office ;  and  that  the  suliiect  is  still  put  to 
his  petition  in  all  cases  out  of  the  remedy  of 
that  statute,  (as  in  all  cases  where  the  king  is 
entitled  by  a  judicial  record  ;)  is  what  appears 
plainlv  by  the  hNrd  Hungerfoid's  case,  which 
IS  4  Ed.  4,  91,  22,  and  alao  by  9  Ed.  4,  52, 
and  13  Ed.  4,  8,  and  bv  manjr  other  cases.  I 
need  not  be  at  the  trouble  of  crang  them  dll. 

II.  But  in  the  second  phioe,  suppose  it 
should  be  admitted,  that  a  '^  monstrance  de  droit' 
did  lie  at  common  law,  yet  still  it  remaina  a 
doubt  to  me,  how  the  proceeding  in  this  case 
can  be  called  by  that  name. 

In  cases  where  so  office  is  fbond  by  which 
the  king  is  entitled  to  the  possession,  by  the 
atat.  36  £d.  3,  (and  take  it  for  granted  at  pre- 
aent,  in  some  caaca  at  common  law,)  the  sub- 
ject msy  come  in  and  interplead  with  the  king ; 
cither  by  denying  the  title  found  for  the  king, 
or  by  shewing  his  own  riffht,  whereby  he  does 
avoid  the  title  found  for  toe  king. 

This  is  that  kind  of  proceeding  which  is 
oalled  a  *  monstrance  de  droit.'  And  in  this 
sort  of  proceeding,  the  aubject  is  in  the  nature 
of  a  deiendanty  woA  couMi  ia  and  pleads  to  a 


title  fbnad  for  the  kinf :    aadthajodgawBli% 

*  qood  Biaaua  domiai  reps  aaMtveaator.*  This 
appaara,  1  Co.  157  in  Difg's  case;  4  Co. eaa»» 
BMaaby  of  Sadler's  case;  aad  by  tha  caasa  ia 
Co.  Entriea.  So  is  the  case  of  Coningshy  and 
Malham,  ia  KalwaVa  Reporta,  154.  la  which 
caae  it  is  aaid,  *  that  the  amoveaa  maaaa  ia 
'  the  end  of  every  auit,  where  a  man  ooroaa  ia 
'  to  interplead  with  the  kuig ;  for  without  thai 
■  jodgmeat  the  lead  will  atill  lenMia  ia  tha 

*  kiag'a  heads.'    Kdw.  1 58,  a. 

Aim  therefore,  where  that  judgment  caaaal 
ba  given,  the  party  shsll  not  be  admitted  to 
traverse  a  labe  office,  or  to  interplead  with  tha 
king,  though  the  caae  be  otlierwiae  each  aa 
comes  within  the  reaiedy  of  the  statuto  of  96 
Ed.  3. 

As,  vi^here  a  man  has  a  remainder,  or  rever* 
sion,  expectant  upon  an  eatate  of  frsehokl,  with** 
out  any  rent,  or  proAt,  and  a  fobe  office  ia 
found  of  the  dying  aeiaed  of  aueh  a  remaindar, 
or  reversion  ;  he  shall  not  be  admitted  to  tra* 
verse  thia  false  office,  beeauau  the  judgmeat 
cannoi  be  given,  *  quod  menus  domini  r^gia 
'  araoveantur :'  as  was  adjudged  in  the  caae  of 
the  countess  of  Rutland,  9  Inst.  688. 

But  in  these  cases  before  us,  neither  doca 
the  party  ask  any  anch  judgment ;  nor  are  tha 
judgments,  whicb  are  brought  before  the  oaatt 
by  these  writs  of  error,  any  thing  like  it. 

Ifthisbea  Muonatrance  de  droit,' the  jadg- 
ment  ought  to  be  such  as  the  law  hath  ordaia- 
ed  in  cases  of  that  nature :  but  here  the  suit  is 
plainly  in  the  nature  of  a  writ  of  annuity  ;  tha 
party  concludes  his  demand  in  the  aame  man- 
ner as  in  a  declaration  for  an  annuity,  and  the 
judgment  is  given  accordingly. 


III.  The  third  thing  1  will  consider  is,  sap- 
posing  it  were  token  for  granted,  that  a  *  BMa- 

*  strance  de  droit '  did  lie  at  commoa  law  ;  and 
that  this  soit  of  Wdliamaon'a  is  such  a  '  BMa* 

*  strance  de  droit,*  whether  yet  this  *  monstraace 
'  de  droit '  be  the  proper  remedy  maintainable 
at  common  law  in  a  case  of  this  nslnre  ?  Per, 
aa  Fineux  aays,  in  the  case  of  Coningshy  and 
Malham,  Kel.  157,  b.    '  tliougli  the  partiea 

*  have  ever  ao  good  a  richt,  yet  tliey  must 

*  come  to  the  possession  of  what  they  have  a 

*  right  to  by  the  ordinary  method  of   law; 

*  for,'  says  be,  *  if  a  man  owes  me  money,  I 

*  cannot  take  it  out  of  his  piuae,  nor  can  1  re* 
'  cover  it  by  an  improper  action.' 

Let  as  see  then  whst  this  suit  is  for ;  and 
what  waa  the  course  taken  at  common  law  to 
recover  a  thing  of  thb  nature. 

The  suit  is  for  the  arrcais  of  aa  annuity, 
granted  to  air  Rabert  Vyner  and  his  heirs,  by 
the  king's  predecessors,  out  of  a  branch  of  the 
heredhary  reveaue  of  the  crown,  and  by  hiaa 
assigned  to  Williamson  ;  as  alao  for  the  grow- 
ing  payments,  that  they  may  be  answered  from 
time  to  time,  as  they  become  due. 

Now,  as  far  as  I  can  find,  by  the  commoa 
law,  in  all  caaea  where  arrears  of  an  annuity, 
or  annnal  rent  or  sum,  were  deoianded  by  the 
subject  from  the  orowa }  (whether  it  was  ori- 
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fiMlly  gtautod  by  the  erowii  out  of  aii^  ptrt 
#f  the  refcnue ;  or  wu  iMoiD§^  oat  of  lands 
wbioh  afterwinla  camo  to  the  erown;)  the 
&Aj  rraied J,  which  tho  subject  had  for  reoo- 
Temg  thereof,  was  by  petitioa  to  the  hiiur. 

The  aulhorilics  are  very  express  and  mil  in 
this  matter. 

Bappose  a  man  hath  a  rent-charge,  or  a 
rent  scr? Ice,  or  other  rent,  issuing  out  of  land 
hypneeription,  or  grant ;  and  this  land  comes 
to  toe  king  by  grant,  or  Ihrfeiture :  in  all  such 
CMsa  the  owner  of  the  rent  is  put  to  his  petitfioo 
is  the  king^f  and  hath  no  other  remedy  whatso- 


Ib  tike  manner,  if  a  Dtian  be  seised  of  land, 
and  acknowledges  a  statute,  or  recognisance, 
•Bd  hefiire  execution  taken,  the  estate  comes  to 
the  km^  by  attainder :  or  the  ter-tenant  grants 
to  the  kmg  b^  deed  inrolled :  in  either  case 
the  eonosee  is  put  to  his  petition,  and  has  no 
eihti  remedy ;  Onless  the  whole  matter  be  spe* 
dally  found  in  the  offioe.  4  Ed.  4,  93.  Stam- 
ford de  Pfeerog.  Regis  75,  c  S9.  Kelway, 
165,  b. 

A  man  heUs  lands  of  the  king  in  chief;  and 
other  lands,  by  knights  serrice  and  rent,  of 
ether  lords ;  and  dies,  lesTiitf  bis  heir  within 
age :  the  lung  seises  the  body  and  lands  held 
in  chief;  and  also  the  other  lands,  which  the 
ancesior  heM  of  other  lords.  The  bar  shall 
pay  hu  relief  to  the  other  lords  when  he  comce 
to  age :  and  as  to  the  rent  during  the  nonage 
of  tte  heir,  the  birds  shall  sue  to  the  kiiMf  by 
petition  to  have  the  rent  of  the  lands  which  are 
keld  of  them  by  the  beir,  who  is  in  ward  to  the 
king ;  and  sbaH  have  it  by  this  means.  So  is 
IS  H.  7,  16,  pi.  11.    94  Ed.  3,  94,  fd.  5. 

And  that  the  law  is  so,  is  affirmed  in  all  the 
abridgments  of  the  case;  and  particularly  Bro. 
title  Pet.  43,  makes  a  special  reference  to  the 
statute  9  and  8  Ed.  6,  c.  8,  of  offices.  [Fits. 
fdief  7,  traTerse43.] 

AimI  that  tbe  law  continued  so  till  the  mak- 
ing of  that  statute,  does  efficiently  appear  by 
tbe  statute  itself.  For  in  the  serentb  brancn 
of  that  act,  it  is  expressly  taken  notice  of,  that, 
in  the  case  aboremcotioned,  *  the  mean  lords 
would  spare  the  rents  due  to  them  for  the 
lands  holden  «f  them  during  the  king's  pos- 
session ;  and  after  the  heir  had  sued  hishTery, 
would  distrain  upon  him  for  the  arrearages, 
where  they  should  have  sued  by  petition  to 
the  king's  majesty,  to  have  obtained  the  same 
out  of  the  king's  hands.'  And  that  statute 
eoacts  a  new  relief  for  the  mean  lords ;  *  that 
they  should  receive  tbe  rents,  during  the 
wardship,  from  the  king's  officers  appointed 
to  receive  the  profits  of  the  wanl's  lands :  and 
that  such  ofitcers'  payment,  and  the  acquit- 
tance of  the  mesn  ford,  should  be  a  good  dis- 
cbarge to  the  officers.' 
FroSn  hence  it  is  plain,  that  before  this  act, 
time  waa  no  remedy  for  the  mean  lords,  but 
by  petition.  And  it  may  be  observed,  that  the 
IvBMdy  given  is  by  seuding  them  to  the  re- 
ocivsrs  in  the  country,  and  not  to  the  receipt 
of  the  Exchequer.  And  this  cUuse  does  ex- 
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plain  the  general  words  of  the  preamble  of  that 
statute:  which  takea  notice,  'that  persona 
*'  having  anr  rent,  common,  fee,  or  other  pro* 

*  fit  apprender,  out  of  lands,  or  tenements,  spe- 
'  cified  in  such  offices,  or  ioqnisitionsi  were 

*  without  remedy  to  obtain  or  have  the  same, 

*  by  any  traverse,  or  other  speedy^  mean,  with* 

*  out  great  and  excessive  charges,  during  the 

*  king's  interest  therein.' 

And  ance  tbst  statute,  in  the  case  of  Wicks 
and  Dennis,  31  dc  39  £1. 1  Leon.  190,  it  waa 
hoMen  by  the  whole  court,  that  during  the 
queen's  possession  of  the  land,  the  rent  charge 
issuing  out  of  it  is  only  rseoveraUe  by  petition  t 
althof^  the  demand  of  the  rent  was  agreed  to 
be  good;  bocauae  in  his  petition  the  party  must 
sh^  that  he  did  demand  the  rent. 

And  aa  the  law  is  phunly  so,  where  a  per- 
aon  has  a  title  to  a  rent,  by  grant  of  a  subfocty 
out  of  lands  which  come  to  the  possession  oC 
the  king;  so  the  case  ia  to  all  porposes  tho 
same,  where  he  has  a  title  to  a  rent,  or  yeady 
sum,  by  letters  patent  from  tbe  crown. 

IS  Ed.  4,  5,  pi.  16.  The  king  grants  a  renf 
out  &t'  bis  manor :  <  tbe  manor  is  not  chai^ged, 
*but  ibe  king  by  petition.'  These  are  tho 
words  of  the  book. 

And  as  that  book  is  an  express  authority 
that  this  was  the  law,  so  was  the  practice  ac- 
cordingly. 

In  IdEd.  1,  Ryley'sPladtaParliamentaria, 
59,  the  abbem  de  Fonte  EboraMi  sues  to  tho 
king  by  petition  for  the  arrears  of  an  annuity 
of  10/.  per  ann.  granted  by  H.  3,  to  the  abbess 
of  thai  place,  and  her  sueoessors. 

In  35  Ed.  1,  Ryley  399,  is  the  petitk>n  of 
John  Hemigod  for  the  arrears  of  a  rent  of  7s.  Bd. 

So  also  was  Everle's  case,  and  the  abbet  and 
convent  of  Warden'a  case,  before  mentioned. 

In  like  manner,  it  appears  by  the  same  book, 
that  the  same  method  waa  to  be  taken  for  re- 
covering a  rent,  &c.  granted  by  a  subject  out 
of  lands  which  afterwards  came  to  the  crown. 

33  Ed.  1,  Ryley  956,  257,  EUefend'a  caae  ; 
Ae  945,  the  abbot  and  covent  of  Oseney's  case. 
So  were  Peche,  tbe  tenant  of  the  bishop  of 
Ely,  who  held  of  the  bishop,  as  part  of  his 
barony,  four  knighta  frcs,  granted  tnese  lands 
to  the  king,  the  otsbop  waa  put  to  bis  petition 
to  recover  nis  services.    33  Ed.  1,  Ryley  949. 

Upon  the  exile  of  the  Jews,  in  the  time  of 
Ed.  1,  divers  lands  came  to  the  king's  hands  by 
way  of  excheat :  the  chief  lords,  of  whom 
those  lands  were  holden,  had  no  remedy  to  re- 
cover their  servioea  in  arrear,  but  by  petition. 
91  Ed.  1,  Ryley  199. 

By  all  these  authorities,  and  by  many  others 
which  I  could  cite,  both  ancient  and  modem, 
it  is  plain,  that  if  tbe  subject  was  to  recover 
a  rent,  or  annuity,  or  other  charge,  from  the 
cnmn ;  whether  it  was  a  rent,  or  annuity,  ori- 

K'nally  granted  by  tbe  king,  or  issuing  out  of 
Dds,  which  by  subsequent  title  came  to  be  in 
the  king's  hands ;  in  all  cases  the  remedy  to 
come  at  it  was  by  petition  to  the  person  of  the 
king:  and  no  other  method  can  be  shewn  to 
have  been  practised  at  common  law. 
G 
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Inrirfd  I  take  it  to  he  fj^enerally  trne,  that  in 
all  caKOs  where  the  subject  is  in  the  nature  of 
a  plaintiflf,  to  recover  any  thuifp  from  the  king, 
his  only  remedy  at  common  law,  is  to  sue  by 
|ietition  to  the  person  of  the  tincr.  1  say, 
where  the  subject  comes  as  a  |ilaintitf.  For,  as 
1  said  before,  when,  upon  a  title  found  for  the 
king  by  office,  the  subject  comes  in  to  trafcrsc 
Che  king*s  title,  or  to  shew  his  own  right,  he 
comes  in  in  the  nature  of  a  defendant ;  and  is 
admitted  to  mterplrad  in  the  casie  with  the 
king  in  defence  of  hii  tille,  which  otherwise 
would  be  deA*sted  by  fimling  the  office.  And 
to  shew  that  this  was  so,  1  wouhl  take  notice 
of  sereral  instanrrs. 

That,  in  castas  of  debts  owing  hy  the  crown, 
the  suhject*s  remedy  was  by  petilion,  apoears 
hy  Ayneshatn's  case,  Ryley  251,  which  is  a 
petition  for  19/.  due  for'  work  done  at  Car- 
narvon castle. 

8o  Ryley,  Q5  \ ,  the  executors  of  John  Es- 
tratdeng  petition  for  132^.  due  to  their  tes- 
tator fur  wages.  The  answer  is  remarkable ; 
for  there  is  a  latitude  taken,  vihicli  will  ?ery 
ill  agree  with  the  notion  that  is  taken  up  in 
this  case  :   '  Habeant  bre*  de  liberate  in  cane* 
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Kd.  1,  Ryley,  443,  when  notice  it  taken  *  Hint 
'  the  business  of  ^rliament  was  intemipled 

*  by  a  multitude  oi  petitions,  which  migbt  hm 
^reiiressed  by  the  ehanceUor,  and  juaticca.* 
Wherefore  it  is  thereby  enacted,  •  thatpetitioM 

*  which  touch  the  seal  ahould  come  first  to  the 

*  chancellor  ;     those  which  touch  tb«  Es- 

*  cheauer,  to  the  Exche<|uer ;  and  those  whidi 
'  touch  the  justices,  or  the  law  of  the  fand. 

*  should  come  to  the  justices :  and  if  the  bini- 
'  ness  be  so  great,  or  *  si  de  grace,'  that  Um 
*'  chamiellor,  or  others,  cannot  oo  them  witbtroi 
'  the  king,  then  the  petitions  shall  be  hroi^t 
'  bctbre  tne  king  to  know  his  pleasure ;  a» 
'  that  no  petitiims  come  before  the  king  and  bia 
'  council,  but  by  the  hands  of  tlie  cbaaoeller, 
'  and  the  other  chief  minifktets ;   that  the  kkig 

*  and  his  council,  may  attend  the  great  alTaiis 

*  of  the  king*s  realm  and  histbrp^i  dominmia.* 
This  law  being  luaile,  there  is  reason  to  coa- 

clude  iliat  all  petitions  broughl  before  the  kiw 
in  parliament  at\er  this  time,  and  answered 
there,  were  brought  aocordmg  to  the  mctbod 
of  this  law ;  snowere  of  the  nature  of  such 
petitions  as  ought  to  be  brought  to  the  penoo 
of  the  kini;. 

*  thes.  et  camerar*  de  3'2/.  in  partem  solutionis.*  j  And  that  petitions  did  lie  for  a  chattel,  as 
So  the  case  of  Yerward  le  Galeys  for  56/.    well  ««  fur  a  frrehold,  dues  appear  37  Am.  pi. 

Ryley,  414.  11.  Rro.  Tet.  17.     If  tenant  hy  sUlute  mcf 

In' like  manner,  in  the  same  book,  2.S3,  3.1  \  chant  be  oubted,  lie  may  ha%e  a  petition,  moA 

£d.  1,  several  parties  sue  by  |ietitii»n  for  money  !  shall  be  rcntoreil.     Vide  9  H.  4.  4  Bro.  FeL  9. 

ami  goods  taken  for  the  king's  use;   and  also        9  H.  ti.  91.  Bro.  Pet.  2.     If  the  subject  be 

for  wac^os  due  to  them  ;    and  for  debts  owing    ousted  of  his  term,  he  shall  have  his  petition. 

to  them  by  the  king.     Tlie  answer  is,  ^  Rex  ,      7  II.  7.  11.    Of  a  chattel  real,  a  mansliell 


*  onlinavit  per  consilium  thesaurariiet  baronum    have  his  petition  of  right,  as  of  his  freelmlil. 
'  de  scaccario,  quod  satisfict  iis  quam  citius  j      34  II.  6.  .^1.  Bro.  IVt.  3.   A  man  shall  have 
'  fieri  poterit ;  itaqnod  conlentos  se  tcnebunt.*  j  a  petition  uf  right  for  goods  anil  chattels;  and 
And  this  is  an  answer  given  to  a  petition  pre-  >  the  king  indorses  it  in  the  usual  tbnu. 
eenteri  to  the  king  in  |iarTiament ;  and  therefore        It  is  said  indeed,  1  H.7.  3.  Bro.  I'cL  19, 


we  have  reason  to  conclinle  it  to  lie  warrantefl 
by  law.  They  must  be  content,  and  iliey  shall 
be  paid,  *  quam  citius  fieri  poterit.' 

The  psnies,  in  these  cases,  first  go  to  the 
king  bv  petition  :  it  is  by  him  they  are  sent 
to  the  l*^xcheqiicr ;  and  it  is  by  a  writ  under 
the  great  seal,  that  the  Exchequer  is  impower- 
edtoact.  Nor  can  anv  such  nrit  lie  Ibnnd, 
(unless  in  a  very  few  Instances,  where  it  is 
mere  matter  of  account,)  in  which  the  trea- 
surer is  not  joine<l  witli  the  barons. 

So  far  was  it  from  lieing  taken  to  lie  law  at 
that  time,  that  the  barons  had  any  original 
power  of  payinij:  tl)^  king's  debts  ;  or  of  com- 
mandinir  anuiiiiios,  granted  by  the  king  or  his 
progenitors,  to  be  paid,  when  the  persons  ap- 
plied to  them  for  such  payment. 

But  perhaps  it  may  be  bbjectetl,  that  it  is  not 
to  lie  inferre«i,i>ecau5C  petitions  were  brought  in 
these  rases,  that  llicrpfore  it  was  of  neeessity 
that  the  sutiject  should  pursue  that  course,  and 
oould  take  no  other  way.  It  might  be  rea- 
sonable to  require  from  those  who  ohjt^'t  ihii«, 
that  they  should  produce  some  prccedentis  at 
Icafit,  of  another  remedy  tnken. 

But  I  think  there  is  a  pmd  an<;ncr  tn  hf 
given  to  this  objection.  A!l  tiic-«e  petitions 
whicli  I  have  mentioned,  arc  after  the  fl^at.  i: 


that  a  |ictiiion  wdl  not  he  of  a  chattel. 

And,  admitting  there  nasany  doubt  as  to 
that  point,  in  the  present  suits  we  are  in  the 
case  of  a  freehold.* 

I  will  now  enter  into  the  consideration  of  the 
two  cases,  w  hich  have  been  principally  insisted 
upon,  as  warranting  the  proceedings  in  the 
suits  which  arc  now  defiending.  I  mean  the 
cases  of  bir  II.  xNevil  and  sir  T.  Wroth:  both 
of  them  i-eiHirtrd  hy  Plowden  ;  and  both  m1« 
judged  in  the  reign  of  queen  Elizabeth. 

Indeed  the  pleadings  m  the  cases  before  Uf 
have  been  fumic<l  niNtn  these  precedents. 

fciir  li.  Nevil  exliiliiis  to  the  barons  a  writing 
of  the  late  archbishop  uf  Canterbury,  dulnl  the 
15th  of  Nov.  '23  H  8,  purjNirting  to  be  egimat 
to  him,  and  one  hir  Edward  Ni'vil,  (latdy  et- 
tainte«l  for  treason),  %A'  ttie  otiicc  oi  keeper  of 
AldiDgt«Hi  park,  and  of  the  rout  uf  3/.  IDi/.  for 
the  exercise  of  the  oliice,  to  be  received  out  of 


«  U  to  thiH.  Mr.  Kcrjeani  Hill,  in  a  Ma 
Note,  olwirrvetl,  that  "  arconling  to  the  tenor  of 
lord  >>«immers'a  Ar^inm  nt,  he  tLoutfht  a  Feli- 
tion  of  Right  would  tit',  bin  no  benefit  wee  do* 
rivtd  thmi  it,  and  parliament  was  allerwaidi 
ohli^eil  to  proviilo  a  |'nrticul:ir  fund 
|'u>iueiit  ot'iho^v  dcjits 
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tlie  manor  of  Aldin^on,  haHudum  fur  tlieir 
lives  and  the  life  of  Ibt*  survivor ;  wbicli  grant 
was  con  firmed  by  tbc  prior  artd  .covent ;  and 
pnivs  it  may  be  iurolled.    (Plo.  Com.  S77.) 

The  banms  receive  ibe  writiug,  and  cause 
it  to  be  read  and  inroUcil.  And  thereupon  sir 
H.  Nevil  ulU^es,  that  he  it  tlircc  years  in  ar- 
rear,  and  that  during  that  time  the  manor  has 
been,  and  does  remain  in  the  king's  bands ; 
and  prays  that  the  writing  may  be  allowed, 
and  the  arrears  oaid  him,  and  the  growing 
rent  during  his  Hfe. 

Tlie  attorney -general  demurs.  And  after 
eight  or  nine  years  depending,  judgment  is 
given,  *  that  tlie  writing  should  be  allowed,  and 

*  the  arreai-s  paid  at  the  receipt  of  the  Exche- 
*•  quer,  and  aldo  the  growing  rent.' 

Then  sir  Henry  prays  a  writ  to  the  treasurer 
and  chamberlauM  of  the  receipt  to  execute  the 
judgment ;  which  is  granted. 

It  lias  been  observed,  that  the  questions  made 
in  this  case  were  only, 

1.  If  the  office  was  forfeited  by  the  attainder 
of  sir  Edward  ? 

3.  \\  hether  the  annuity  was  not  gone,  though 
the  office  was  not  forfeited  ? 

Not  one  word  is  said  touching  the  nature 
and  manner  of  the  proceedings  throughout  the 
whole  debate  of  the  case,  uougfa  it  lasted  so 
many  years. 

It  is  true,  Plowden  adds  a  remark  of  his 
own,  *  that  thereby  might  be  seen  the  order 
*•  and  form,  how  one,  who  has  a  rent  out  of 
'  lands  in  the  king's  hands,  may  come  to  it  by 
'  jieUtion  to  the  court  of  Exchequer,  without 

*  petition  to  the  person  of  the  king :  and  how 

*  ne  shall  have  the  judgment  executed.     For 

*  it  is  not  the  order  to  command  by  worti  of 
*'  mouth  that  the  payment  be  made ;  but  a  writ 
'  in  form  aforesaid  shall  be  awarded  by  the  ba- 

*  rons :  which  is  a  judicial  writ  under  the  seal 

*  of  the  Exchequer,  and  is  a  sufficient  warrant 

*  to  the  treasurer  and  chamberlains  to  pay  the 
'  arrears,  and  growing  rent* 

This  observation  ot  Plowden's  hath  been  Ta- 
riously  interpreted  in  speaking  to  these  cases, 
aecording  as  the  persons  concluded  differently. 

It  may  be  said,  his  observation  is  an  argu- 
ment that  he  approved  of  the  method,  and 
lookeil  upon  it  as  law. 

But  it  may  be  also  inferred, 

1.  That  it'is  an  observation  which  he  founded 
only  on  that  case ;  for  he  says  from  tliitt  re- 
cord you  may  see,  good  reader. 

2.  'That  it  was  new  to  him ;  otherwise  he 
had  not  ailded  such  a  remark  to  his  report. 

3.  That  he  looked  oa  the  other  way  by  pe- 
tition, as  the  known  method  in  cases  of  that 
nature. 

4.  That  this  was  purely  a  reflection  of  his 
own.  For  he  is  so  exact  a  reporter,  that  he 
sets  down  particularly  when  the  point  is  de- 
bated in  court,  and  when  he  has  it  in  private 
from  one  of  the  judges ;  as  appears  in  the  case 
of  sir  Thomas  Wrou,  fol.  455,  h. 

5.  He  only  says  Uiis  writ  is  awiflTnaunt  war- 
rant to  the  treasuier  aod  chunbcxIuM  of  the 


receipt  to  pay  the  money,  not  that  it  is  com- 
pul84)ry  to  enforce  the  payment. 

The  other  case  of  sir  Thomas  Wroth  was 
this: 

IlcexhibitK  t<»  thelrarons  letters  pateul,  dated 
the  13Ui  of  October,  3()  U.  8,  whert>liy  the 
king  amHiintetl  hiin  gentleman  usher  of  the 
privy  cnamlier  to  prince  Eduard,  and  granted 
to  him,  for  the  exercise  of  the  office,  an  an- 
nuity of  2U/.  per  ann.  during  life,  to  be  re- 
ceived by  the  hands  of  the  treasurer  of  the 
court  of  Augmentations,  out  of  such  of  the 
treasure  of  the  said  revenues  as  should  be  in 
his  hands.  And  whereas  he  had  served  the 
prince  from  Lad v- day,  36  H.  8,  to  that  time, 
and  had  received  no  allowance,  the  king  there- 
by grants  for  his  attendance  for  the  time  past, 
as  much  money  as  the  said  annuity  of  20/.  per 
ann.  from  Lady -day,  3G  II.  8,  to  that  time 
amounted  to,  to  be  received  as  aforesaid.  And 
be  prays  the  letters  patent  may  be  iurolled : 
and  the  same  are  received  by  the  barons,  and 
ordered  to  be  read  and  iurolled.  (i*lowd.  Com. 
452.) 

Then  he  alleges  that  king  H .  8  died  the  28th 
of  January  38  regni  sui ;  and  that  he  exercised 
the  office  during  the  life  of  king  Edward.  And 
then  sets  forth  the  clause  in  the  act  of  1  Mar. 
for  the  alteration,  uuion,  transposing,  or  deter* 
mination  of  the  court  of  Augmentations,  &c. 
whereby  it  was  provided,  that '  that  act  ahould 

<  not  extend  to  extmguish  or  take  away  any 

*  annuity,  which  any  person  had  title  to,  or 

*  onght  to  have,  by  letters  [latent,  or  other  writ- 

<  ing  sufficient,  under  the  seal  of  the  court  of 

*  Augmentations,  before  tlie  7th  of  July  then 

*  last :  but  that  the  same  should  be  paid  out  of 

<  the  treasure  of  the  queen,  in  the  court  to 

*  which  the  court  of  Augmentations  should  be 

*  annexed ;  or  in  any  new  court  which  should 

*  be  erected  instead  of  the  court  of  Augmen- 

*  tations ;  or,  in  default  thereof,  in  any  court 
'  where  there  should  be  sufficient  of  the  queen's 

*  treasure.' 

He  says  the  annuity  was  so  many  years  in 
arrear ;  and  prays  as  m  sir  U.  NcviPs  case. 
And  there  is  a  demurrer ;  and  judgment  <  for 

<  allowing  the  letters  patent,  and  for  paying  the 

*  arrears,  and  growing  payments;*  and  a  writ 
to  the  treasurer  and  chamberlains  of  the  receipt 
accordingly. 

There  were  five  points  ddmted,  and  deter- 
mined in  this  case. 

1.  If  there  did  not  want  an  averment  of  the 
service  done  to  the  prince,  in  onlcr  to  entitle 
himself  to  the  sum  granted  for  his  attendance 
for  the  lime  past? 

2.  If  the  annuity  was  determinable  by  the 
nonfea/nnce  of  the  service  to  the  prince.' 

3.  1  f  the  service  might  be  done  to  the  prince, 
when  king  ? 

4.  If  the  annuity  was  payable  during  the  life 
of  sir  Thomas  Wroth? 

5.  If  this  grant  did  bind  the  successor,  it  not 
being  graiitid  by  king  II.  8,  for  him,  his  heirs 
and  ftooeaon?  And  this  seems  to  be  the  great 
poiotof  lh«  cue;    the  judgmeot  being  «»- 
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prcMfdto  begiTCQ  upoDviewofievertliiidif* 
meats,  where,  without  those  wonb,  toch  ietlm 
potent  hmd  been  allowed. 

Plowden  eets  down  the  effect  of  the  wHi  of 
cncution  ;  and  the  writ  iteelf  it  to  be  aeen  at 
km,  Co'iaSoic  Vme,  4.  Elix.  Rot  59. 

He  njrt,  *  ofterwards  payment  waa  made  of 
the  arrean  aoconling  to  the  effect  of  the  writ* 

I  obienre,  it  b  not  laid  bj  force  of  the  writ. 

The  truth  b,  upon  that  writ  nothing  waa 
paid,  sir  Thomas  Wroth  dying  not  h«ff  after. 

But  the  5th  of  November,  15  Elis.  (Mom, 
Morris,  Wroth  and  Clerk  hb  camcoiora,  pro- 
duced the  former  writ  in  the  court,  and  aur- 
mbed  that  sir  Thomas  Wroth  waadeMi,  harbg 
made  his  will,  and  them  executors ;  and  tbU 
air  Thomaa  Wroth  had  not  receired  any  part  of 
the  arream:  and  so  PiV^  another  writ, 
which  was  granted;  and  afterwards  tht 
were  paid. 

The  same  obsenration  Ues  upon  thb „ 

on  the  other,  that  in  the  whole  debate,  which 
lasted  so  long,  nothhig  waa  said  as  to  the 
naturv:  aud  manner  of  the  suit  But  by  the 
points  made  in  the  case,  and  by  the  judgment 
Itself,  and  by  what  Plowden  tdb  us  that 
Sanders  chief  baron  added  to  the  report,  it  b 
plain  the  only  question  waa  upon  tlie  matter 
in  law  whether  the  annuity  was  determined  or 
not. 

All  the  judges  "who  argued  before  my  lord 
chief  justice  Treby,  seemed  to  by  the  great 
itress  of  their  arguments  upon  these  cases. 

He  applied  himself  to  shew,  that  the  proceed- 
ings in  these  two  cases  are  founded  upon  par- 
ticular reasons,  and  not  upon  the  common  law, 
or  the  course  of  the  Exchequer.  And  for  that 
cause  it  was,  that  they  had  never  been  cited  in 
any  law  book  as  precedents,  warranting  any 
auch  jurisdiction  in  the  court  of  Exchequer,  as 
was  exercised  in  those  cases. 

He  observed  that  both  these  cases  were  for 
annuities  pavable  in  the  court  of  Augmenta- 
tions. Sir  Tjjomas  Wroth's  case  being  for  an 
annuity  granted  under  the  seal  of  that  court ; 
and  Nevil's  annuity  being  also  payable  there. 
For  all  lands  purchased,  or  to  be  purchased  by 
king  Henry  the  8th,  were  by  the  stat.  37  H. 
6,  c.  37,  put  under  the  juriadictioo  of  that  court  i 
.and  the  manor  of  Aldington  was  purchased 
afWrwards  by  him,  of  the  archbbhop  of  Canter- 
bury, in  the  SSd  year  of  hb  reign ;  the  deed  of 
baigain  and  sale  being  dated  the  11th  of  Feb. 
in  that  year,  and  inrofled  in  the  court  of  Aug- 
mentations:  consequently  that  manor  was 
mider  the  survey  of  that  court.  And  in  the 
covenant  against  incumbrances,  which  waa  in 
that  deed  of  bargain  and  sale,  there  was  an 
exception  of  thb  fee  payable  to  sir  H.  Nevil. 

I^e  observed  further,  that  by  the  act  made 
the  first  of  queen  Mary,  cap.  10.  and  that 
queen's  letters  patent  thereupon,  this  court  was 
imited  to  the  court  of  Exchequer :  and  that  by 
a  clause  in  that  act,  all  the  annuities  payable 
in  the  court  of  Augmentations  were  saved ; 
«  and  all  such  unitiogs  and  annexations,  dec. 
and  alt  orders  made  by  the  qutoen  touchuig  Uie 


force,  m  if  declared  by 

That  aftor  the  wioii,  im 
Exeheqocr  adod  according  to  the  paw«  girmi 
by  that statnto,  and  the  lattow  patiit. 

Thattbeeoortof  AtigmslntiBM  wtmrnki 
in  a  atmmiary  way ;  and  that  ma»y  iacrsM  af 
the  same  natora  with  Ibasa  warn  to  befcoad  ia 
the  reearda  of  thatcomrt 

And  he  took  notiee,  that  it  waa  wammbawd 
bya  veiTlaamaduidgeyWha  aifuaitlmmM 
wajwitli  himindieeaortor  Baeitaqiwff,  Umi 
my  tetd  chbfjwstice  Hab  had  ibrmariy  daeiiwi 
that  tbasa  caasa  of  Naftt  and  Wroth  «d  depaad 
on  particular  raaaonas  and  ware  not  to  ha  wmtd 
for  preoodenta  of  the  jmWietiooortiM  Sscdia- 
quer. 

Mjlotd  chbf  justice  of  the  Rmg^a-boMfc 
in  his  argmscat,  did  very  parfknbriy  Mply 
hhmelf  to  take  off  the  force  of  thb  ol^aetaaiu 

The  first  thing  I  abeorvad  him  to  mysb  no  aa 
aignment  tliat  these  casaa  were  aiKiidM  by  tlw 
proper  jurisdiction  of  the  court  ot  Exchsqnor, 
and  not  by  anv  power  derived  to  it  brtiw  naioa 
of  the  court  or  Augmentations,  was  mwn  fras 
Nevil*s  case ;  in  tlie  picadiaga  af  whiek,  wo 
mentioo  b  made  of  the  court  arAugflMBlilbM^ 
or  of  any  statute  relating  to  it 

He  did  admit,  that  the  manor  of  AldiagtoBp 
which  was  charged  with  the  rant,  waa  pur- 
chased by  kmg  Henry  the  8th,  and  so  wider 
the  survey  of  the  court  of  AugmentitioBa;  hat 
that  being  made  no  part  of  the  case,  he  aaid 
that  case  waa  no  otherwise  to  be  regaided  tkaa 
as  an  ordinary  proccediiu^  in  tlie  court  of  Bx* 
diequer,  by  a  grantee  of  a  rent  iosniog  aal  af 
lanos  whicn  came  aflerwards  to  the  crown. 

I  shall  not  here  repeat  what  I  have  already 
shewn,  that  a  grantee  of  a  rent  iasuing  out  sc 
hnds,  which  come  to  the  crown  subsequent  to 
hb  grant,  oonld  not  proceed  in  thb  manoor  lb 
recover  it. 

But  I  will  obeerve  aa  to  thb  caaa  of  Novfl ; 
First,  that  it  b  not  denied,  but  if  Ike  caart  of 
Augmentations  bad  subsisted,  it  had  been  under 
the  survey  of  that  court,  and  the  coart  of  Ex* 
chequer  could  have  had  no  jurisdiction  over  it ; 
so  that  it  came  not  into  the  governance  of  tka 
Exchequer,  till  the  dissolution  of  that  oomrt 

3dly,  That  the  court  of  Augmentatioos  had 
a  power  of  ordering  paymanta  of  sock  fees,  or 
annuhies,  will  appeu  pbinly,  I  think,  by 
wLat  I  shall  shew  preasntW. 

ddly.  It  appears  that  mb  fee,  or  annuity, 
had  been  paid  not  only  during  the  raigaB  eif 
Henry  the  8th,  and  Edward  the  dth,  when  the 
court  of  Augmentatioos  subsbted ;  hut  doa 
durinj^  the  whole  reign  of  queen  Mary,  whiek 
was  tor  sereral  years  aflsr  the  dimdution  of  that 
court  The  arrears  sued  for  being  only  for 
three  years,  from  Bf  iohaehnas,  5  &  6  Philip  dk 
Marv,  ^which  was  the  Michaelmtf  bdbre  the 
death  of  queen  Mary,  who  died  the  17th  of 
November  1659,)  to  niakaahnas  the  third  of 
queen  Elizabeth. 

So  that  thb  gnat  kad  bean  aHawad  bdbn  m 
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the  ttNttt  of  Esoheqiwry  uid  pftymevti  htd 
bMomadtonpODhthMfersefmlyeftni:  and 
cbenAn  Umiv  wit  no  oeoMoii  to  takeaay 
Dodoo  of  tke  ooort  of  AofmoitatioiM  CD  the  one 
•i^Bp  or,  of  the  other  ado,  to  oljcct  tluit  it  was 
not  set  out  Bat  the  metier  of  lew  odIt  oeme 
uader  the  eoniMeratioii  of  the  eoort,  whether, 
by  the  eltiiiMler  of  one  of  the  gnmteee,  the 
eannityandtheeAeewwedetenNDed.  Which 
objection  to  the  peyment  of  tiie  ennoity,  et  it 
is  prebeMe,  hod  been  bnt  lately  obserfed,  al- 
thoogh  rir  Bd.  Nefil  had  been  attainted  SO  H.  8, 
foraihelellcgedto  be  cominitted  the  19th  of 
Jiriy,  W  H.  8. 

Bat  nv  lord  ohief  jastiee  of  the  Ktoff'a- 
beneb  «  |»fineipally  insist  npen  two  oBier 
pointi,  in  answer  lo  what  was  said  by  my  lord 
chief  jostioeof  the  Common  pleas  aa  to  this 


1.  Thai  the  ooovt  of  Angmentations  was 

for  naited  to  the  ooart  of  Bxeheqoer. 

9.  That  the  oenrt  of  Augmentations  had  no 
sndi  special  power  given  to  it,  either  by  act  of 
pofliament.  or  le&rs  patent,  for  relief  of 
gfintets  of  rents ;  and  ooose^ently,  thooah 
taera  had  been  an  nnion  of  that  oovit  to  the 
covrt  of  Bichequer,  yet  the  oooit  of  Ezohe* 
qaer  coaM  not  derm  any  power  of  acting  in 
such  n  manner  from  that  onion. 

To  pfore  the  first  of  these  positions,  Dyer 
S16,  a.  and  Coke's  4th  Inst.  IM,  were  cited. 
Where  itiasaid  10  be  resolved  by  all  the  jndges, 
4  BBs.  tiuit  the  onion  was  bat  in  shew,  and  was 
really  vdd.  For  queen  Hary,  by  her  letters 
patent  of  the  43rd  of  January  in  the  first  year 
^of  her  rei||n,  having  dissolved  the  court  of 
Aogroentabons,  and  by  other  letters  patent, 
daM  the  not  day,  umtiog  the  same  to  the 
coort  of  Bxohequer,  the  sMond  letters  potent 
caflse  too  late,  and  were  utterly  void.  And 
therefbre  it  waa  argued,  there  could  be  no 
scceasion  of  power  to  the  court  of  Exchequer, 
by  a  union  tnat  was  absolutely  void :  but  by 
the  dissolution  of  the  court  of  Augmentations, 
the  revenues  of  that  oeurt  UA\  naturally  under 
the  government  of  the  Exchequer;  and  sir  T. 
WrMh,  and  sir  H.  Nevil  came  to  the  court 
of  Bxcheqner,  as  to  an  original  court  of  Re- 


Birt  notwithstanding  these  books,  and  the 
weleht  snch  a  resolution  mav  seem  to  have,  I 
thiu  1  shall  be  aUe  to  make  it  oat  clearly, 
that  the  anthority,  given  by  the  act  of  parKa- 
ment  primo  Marut^  was  well  executed  by  her 
two  severs!  lettets  patent  of  the  4dd  and  S4th 
of  Jannaiy ;  and  that  the  court  of  Augmen- 
tationa  waa  tirareby  effectually  united  to  the 
Exchequer* 

For,  first.  Hie  act  of  parKanent  did  em- 
power the  queen  to  *  alter,  change,  unite, 
'tmospoeej  dissolve,  or  determine  the  court 

<  of  Angmentations  and  revenues  of  the  king^ 

*  crown,  and  the  other  courts  therein  men- 

*  tioned ;  and  to  reduce  the  same  or  any  of 

<  them  into  one,  two  or  more  courts ;  or  nnite, 
'  or  amex  the  said  courts,  or  eioy  two,  or  more 

*  of  them  together,  or  ta  any  other  of  her  coaits 


■ofBooord;  or  to  erect  ont  of  the  same  any 

<  ether  new  ooort* 

Secondly,  The  i|aeen  did  intend  to  execute 
her  power,  by  unmng  that  court  to  the  Ex- 
chequer. That  appears  most  plainly  by  both 
the  letters  patent,  which  ledto  tlMs  act,  and 
dedarathat  the  queen  did  intsnd  to  put  the 
act  m  execution.  And  the  letters  patent  ^ 
the  84Ah  do  Ncite,  'that  it  ww  with  that  in- 
tent,' via.  of  potting  the  act  in  execution, 
that  she  had,  by  lettera  patent  of  the  day  bo- 
fere,  dissoif^  the  said  court:'  and  abo  d^ 
thereby  *  nnite,  transpose  and  annex  theaaid 
court  dissolved  to  the  conii  of  Exchequer; 
and  did  thereby  anpoint  aU  the  hmds  and  he- 
reditaments, whicn,  at  the  time  of  the  dieso- 
lution  of  the  said  court,  were  in  the  order  or  ' 
survey  thereof,  to  be  in  the  order  or  survey 
of  the  court  of  fizcbequer,  according  to  the 
articles  and  ordinances  in  the  scheunia  an- 
nexed to  those  letters  patent.' 
Thirdly,  Every  thing  ought  to  he  expounded 
favourably,  that  the  queen's  intention  might 
take  effect ;  especially,  when  she  acta'in  pur- 
suance of  an  act  of  parliament,  and  for  the 
more  qieedy  and  anre  answering  of  her  ra- 
venne,  aa  the  intent  of  the  juA  ia  dechured  to  be. 
Fomthly,  The  letters  patent,  though  bear- 
ing aeveral  dates,  may,  and  ought  to  be  ex- 
pounded aa  one  and  the  same  aSt,  as  in  many 
other  cases ;  especially  when  done  in  exoen- 
tion  of  an  act  of  parliament 

Fifthly,  As  to  the  '  quasi  absnrdom  et  im- 
'pQssibiie,'  in  Dyer;  vie  are  not  now  dis- 
coursing upon  a  solject  of  philosophy,  nor 
spedciog  of  the  natural  existence  A  things. 
There  indeed,  it  would  be  absurd  to  say,  that 
what  was  dissolved  and  annihilated  one  day 
should  yet  have  such  an  existeace  us  to  lie 
united  to  any  thing  the  day  foUowing :  hut  we 
are  speaking  upon  n  legal  sul^iect,  touching 
the  constniction  of  a  law,  where  fictions,  and 
relations,  and  conclusions  have  place. 

That  which  one  act  of  oarhament  aaya 
shall  be  dissolved  to  day,  another  act  may  say 
ahali  be  to  all  intents  revived  and  united  to- 
morrow; and  all  men  are  concluded  to  aay, 
that  the  onion  ia  not  real  lo  all  intents  of  law. 
And  as  this  may  be  done  by  several  acts,  so 
the  same  act  may  say,  that  a  court  ahali  be 
dissolved,  and  that  the  said  court  so  dissolved, 
shall  be  united;  or,  in  other  words,  may  say 
that  the  qoeen  by  her  letters  patent  may  di^ 
aolvea  court  to  day,  and  by  letters  patent  of  the 
next  day  may  unite  the  same  court  to  another : 
and  when  mat  is  done,  notwithstanding  the 
aeeming  absurdity,  it  will  be  as  really  united  to 
aU  intents  as  if  it  had  never  been  dissolved. 
Now  that  in  effiBctis  said  here.    The  act  says, 

*  the  qoeen  may  alter,  change,  dissolve  or  do- 

<  termine  the  cport ;    and  may   reduce  the 

<  coorts  to  one  or  more,  or  unite  and  annex  the 

*  same  to  any  other  court'  Here  the  queen 
Klesally  punned  both  parte:  she  diddissoloe  it ; 
and  she  united  and  annexed  it. 

The  act  iVirther  says,  *  such  alterations, 
* disoolvuigB, and  aancsnga, dncUieA  andaet 
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<  forth  ID  iuch  Icttera  intent  shall  be  of  the 

*  ume  force  to  all  intenia,  as  thoii|fh  the  samv 
'  were  set  forth  and  declared  by  authority  uf 

*  parliament  ;*  and  if  this  had  been  done  by 
met  of  pariianient,  nobody  coald  have  said  but 
that  it  had  been  well  united. 

Sixthly,  All  the  parts  aud  business  of  the 
court  of  Augmentations  were  actually  dis- 
tributed and  settled  in  the  respectire  otices  of 
the  Exchequer,  accordinff  to  the  order  of  the 
schedule  annexed  to  the  letters  patent  of  union, 
and  have  been  continued  to  this  day  under 
these  orders.  And  would  it  not  be  strange, 
that  the  letters  patent  of  the  84th  should  be 
taken  to  be  wholly  Toid,  hut  the  schedule  an- 
nexed to  them  snould  be  ^ood  and  effectual, 
And  take  place,  and  be  put  in  execution  to  all 
purposes? 

Seventhly,  It  is  expressly  and  fully  declared 
by  act  of  parliament,  that  the  court  of  Au^;- 
mentations  was  united  to  the  court  of  Ex- 
chequer. I  mean  the  stat.  1  Elix.  cap.  4,  §  15, 
for  restitution  of  the  first-fruits  to  the  crown. 

That  Stat,  takes  notice  that  queen  Mary, 
by  tbe  act  prime  Narite,  cap.  10,  \i  as  empower- 
ed *  to  alter  or  determine  the  courts  of  First - 

*  fruits,  Augmentations  and  other  courts  there- 

*  in  expressed,  or  to  unite  the  said  courts  or  any 

*  of  tliem  together,  or  to  any  other  courts  of 

*  Record,  as  should  be  thou|;ht  most  conve- 

*  nieiit  for  the  answerinp^  of  her  revenues ;  by 
^authority  of  which  act  the  late  queen  by  fnur 

*  letters  pateut,  whereof  two  bear  date  the  L*3d 

*  of  January,  in  the  first  year  of  her  reign,  and 

<  the  other  two  the  94th  dav  of  the  same  January , 

*  did  not  only  dissolve,  defermine,  and  extin- 
'guish  the  said  court,  commonly  called  the 
'  court  of  AugmentalJonR  and  revenues  of  the 

*  crown,  and  the  courts  of  Firat-fruitsand  tenths, 

*  and  the  jurisdiction  and  authority  thereof;  but 

*  also  did  unite,  trwispuse  and  annex  the  said 

*  courts  so  dissolved,  to  the  said  court  of  Ex- 
'  chequer,  there  to  be  and  continue  as  a  mcm- 
«  her  and  parcel  of  the  said  courts  and  did  ap- 

*  pcunt  the  revenues  then  answeraliie   in  tlie 

*  said  courts  to  the  order,  rule,  surve}',  and 
'  governance  uf  the  court  of  Exchequer,  there 

*  to  he  answered  and  accounted  tor  ever,  in 

<  such  order  and  form,  as  in  the  said  letters 

*  patent,  and  two  schedules  thereto  annexed, 
■  IS  mentioned  and  declared.' 

Had  tbe  act  rested  the^e,  unquestionably  it 
had  done  enough  to  make  gnoci  what  1  huld: 
but  the  act  goes  on  further  and  says ;  '  by  rea- 

<  son  of  which  premises,  the  said  perpetual  re- 

*  venues  of  First-fruits  and  tenths,'  (\ihich  was 
the  subject  matter  of  that  act,)  '  and  the  re- 

*  venues  relaliiijx  thereto,  were  ordered  aud  ac- 

*  counted  for  in  the  court  of  Excheouer.' 

Then  the  act  proceeds  to  recite  the  act  2  V 
3  Phil.  6c  Mary,  for  taking  away  the  first-fruits 
and  tenths  from  tlie  crown,  and  repeals  that 
act :  and  enacts,  *  that  the  same  shall  be  re- 
'  vived  and  united  to  the  cniwu  in  the  same 

*  estate,  degree  and  condition,  and  in  as  ample 
'  manner  as  the  same  were  io  queen  Mary  be- 

<  fore  tbe  act  of  repeal:  and  that  the  said  re- 
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*  venue  should  be  in  the  order,  surrey,  nUe, 
'and  governance  of  the  said  court  of  fix- 

*  chequer,  in  every  degree,  sort,  and  conditioOi 
'  as  thev  were,  at  and  liefure  the  said  8th  day 
'  of  Angust,  in  the  2  &  3  of  PhU.  and  Mary  \* 
from  which  day  that  act  took  cfiect. 

Now  whether  we  are  to  depend  upon  the  au- 
thority of  an  act  of  parliament,  which  doai  ex- 
press^ declare,  that  by  the  force  of  th«  aat 
primo  Mariop,  and  by  virtue  of  the  letters  pa- 
tent of  the  23d  and  24th  daya  of  Jaouary  ia 
the  same  year,  the  court  of  AugmenlatioM  was 
united,  transposed  and  anncxra  to  the  court  of 
Ezeheouer ;  or  whvther  we  are  to  believe  tbe 
judges  in  Dyer,  who  say  that  it  wasnot  onhcd, 
does  seem  no  difllcult  questioo  to  decide. 

These  two  things  must  be  uhMrved. 

1st,  That  by  tliis  act  the  ftru- fruits  and 
tenths  are  put  under  the  suney  and  govern- 
ance of  the  Exchequer,  only  as  they  were  at 
thi'  time  of  the  act  2  and  S  Phil,  and  Marv  ; 
and  by  the  same  act  it  is  declared,  in  what 
manner  they  were  then  annexed,  and  put  andtr 
that  governance ;  that  is,  according  to  tbe  let- 
ters patent  primo  Marie :  so  thai  they  are  an- 
nexed to  thf  court  of  Exchequer,  in  tbe  fom, 
and  by  virtue  of  those  leUen  iiateot,  or  not  at 
all.  And  the  annexation  of  the  court  of  Aug- 
mentations l»eiiig  exactly  in  the  same  manocr 
as  that  of  the  first-fniits,  if  the  one  was  good, 
the  uiher  must  be  so. 

Hdly,  That  if  there  was  not  such  an  onioa, 
it  may  be  questions Ue,  if  the  Exchequer  at 
this  day  has  any  jurisdiction  as  to  the  revennes 
which  were  under  the  survey  of  tbe  court  of 
Augiiieutations ;  there  being  a  clause  in  the 
act  27  II.  8,  cap.  27,  that,  '  all  process  out  of 
'  the  Exche«|upr,  to  or  against  any  pisrsons,  for 
<  any  rruts,  isKurs  or  profits,  relaiing  to  any  of 
^  the  lands,  which  by  that  act  were  hmiieJ,  lo 
*■  be  under  the  survey  of  the  court  of  Augmea* 
'  tations,  shouM  he  'deariy  void,  aud  ot  Bina 

*  effeci.' 

If  auy  thing  more  was  necessary  to  be  adM 
after  such  an  authority,  it  is  plain,  that  il  waa 
the  received  o|>inion  ot  the  whole  kingdoin,  and 
of  the  court  of  Exche(|uer  itself,  that  the  court 
of  AugmeiitatiiNis  was  united  to  that  ooort. 
This  will  uhundanllv  apjiear  by  the  case  of  the 
exrctitors  uf  sir  U  alter  MiKlmay,  chancellor  of 
the  Exchtquer,  reportcti  in  the  eari  of  llavou*8 
case,  1 1  ('O.  91,  which  case  arises  upba  a  wai^ 
rant  of  the  lord  treasurer,  and  under- treaanrcrt 
for  allowing  to  sir  Walter  Mildmay  140f.  7nf- 
ly ,  in  consideration  of  tbe  increase  of  bia  MM* 
ucss,  by  reason  of  the  annexation  of  tbe  eowl 
of  Augmeiitatiuos  and  First-fruits  to  the  coort 
of  KxtliotjuiT. 

I  will  yet  achi  one  mora  authority  to  Mva 
this ;  and  it  is  in  the  oflice  of  the  kinn  r»* 
meinhrancer,  Mich.  1  and  9  Phil.  ■■■  Mv. 
Rot.  175,  and  was  the  case  of  a  lord  cUaf  Jaa* 
tice  of  the  Kinff's-hench. 

There  it  is  fonnd  in  the  aoooonto  of  Am  hit 
treasurer  of  the  court  of  AugmenlaiiH 
there  had  been  granted  to  sir  Thonwi 
ley,  chief  justice  of  the  fciof   and 


93J 


in  the  C<mrt  of  Exchequer,  S^c. 


A.  D.  170a 


[9» 


beocli,  ftD  annua]  fee  of  Ol.  13t.  Ad.  quarterly, 
out  of  the  treasure  in  the  hands  of  the  treasurer 
of  that  court,  for  divers  causes  therein  men- 
tioned ;  which  foe  had  heen  paid  to  Michael- 
mas primo  Mariee.  And  thereupon  sir  Thomas 
Bromley  comes   *in  propria  persona  sna,  et 

*  pro  eo  quod  dicta  domina  regina  nunc  annex- 
'  aTit  et  uuiTit  dictam  nuper  curiam  Au|rmen- 

*  tationum  et  re?encionum  corone  regie  huic 
'  curie  scaccarii  sui,  (prout  in  memorandis  hu- 

*  jus  scaccarii  de  anno  primo  regni  sui,  viz. 
'  mter  record' determine  ^i'  HilP  rotto'  &c.  ex 

*  parte  hujus  remem',  plenius  li(|uet  de  re- 
'  Gordo,)  ytiii  quod  i|ise  tam  de  dicto  annuati 

*  feodo  6/.  13«.  4d.  Ike,  durante  vita  sua,  quam 

*  de  10/.  sibi  de  arrearai^iis  ejusdem  feodi  a 

*  festo  Aununciacon'  B.  Marioc  Virginia  anno  7 

*  £d.  6,  debit'  et  ad  hoc  miuime  solut',  ad  re- 

*  cept'  hujus  scacoarii  de  thesauro  dominorum 

*  regis  et  regime  ibidem  de  tempore  in  lempus 

*  remanere  coiitingeu'  satisfiat.  Super  quo, 
'  pro  eo  quo<l  scrutatis  rotulis  et  mem'  diet* 
*■  cur'  Augiu'  fkc.  io  hoc  scuccario  modo  re- 

*  manen','  it  did  a^>pcar  that  the  said  fee  was 
granted,  and  that  it  had  been  answered  and 
puid  at  the  court  of  Augmentations,  and  that 
lie  was  not  satisfied  his  arrears,  as  he  bad  al- 
ledi;eil  in  his  |)etition :  *  consiflerat'  est  per  ba* 

*  rones  quod  eidem  Thome  Bromley  de  dicto 
'  feodo  de  6i.  13f.  4d,  per  annum  ad  ilictosqua- 

*  tuor  anui  tenuinos  durante  vita  sua  una  cum 

*  arreara^iis  preed'  sibi  debit'  ad  r^eept'  hujus 
<  scaccarii  de  tliesauro,  &c.  ibidem  de  tempore 
*■  in  tempus  remanere  contingcn'  satiifiat,'  &c. 

Here  is  a  judgment  founded  upon  this  very 
point  of  the  union  and  annexation  of  these 
courts. 

1  have  mentioned  this  case,  because  it  seems 
to  me  a  very  full  authority  ;  at  least  the  lord 
chief  justice  Bromley  thought  so.  But 
the  same  thing  does  appear  by  the  whole 
tenor  of  the  proceedings  of  the  court  of  Ex- 
chequer, in  relation  to  cases  w!:I.th  were  before 
of  the  jurisdiction  of  the  court  of  Augments* 
tions ;  wlierein,  the  summary  way,  practised 
in  that  court,  was  taken  up,  and  a  great  varia- 
tion made  from  the  ancient  manner  of  proceed- 
ings in  the  Exchequer ;  which  amounts  to  a 
plain  proof  of  this  matter,  that  the  court  of 
Au^^mentations  was  really  united  to  the  court 
of  Exchequer. 

1  proceed  now  to  the  second  thing  insisted 
on  bv  my  lord  chief  justice.  That,  admitting 
it  to  he  true  that  the  court  of  Augmentations 
was  united  to  the  court  of  Exchequer,  and  so 
thfc  powers  of  that  court  transferred  to  the  Ex- 
chequer, yet  it  would  have  no  consequence  to 
make  good  the  point  for  which  it  was  uwed  ; 
▼iz.  that  in  these  two  cases  of  Neri!  and  Wroth, 
the  court  of  Exchequer  acted  as  the  court  of 
Augmentations,  and  by  a  power  aappooed  to 
be  vested  in  the  Exchequer  ny  that  UDwn :  be- 
cause the  court  of  AugmeotatioiM  itatHS  had  no 
especial  powers  given  to  it,  cither  by  ad  of 
IHirliameut,  or  by  fetten  palCDti  !•  dttormiiie 


Wroth 's  cases ;  but  that  all  which  was  done  in 
the  erecting  of  that  court  was  to  make  it  %, 
court  of  Kecord,  and  a  court  of  Revenue  to 
such  and  such  lands:  the  conse(|uence  of 
which  was,  that  it  had  all  the  powers  incident 
to  a  court  of  Uevenue,  and  as  such  could  give 
relief  in  these  cases ;  because  in  the  like  cases 
the  court  of  Exchequer  could,  and  always  had 
given  relief. 

And  to  make  this  out,  several  cases  of  tha 
like  nature,  decreed  in  the  court  of  Augmenta- 
tions, wherein  relief  had  been  given  to  grantees 
of  fees  and  annuities,  (which  were  found  in  a 
book  of  that  oflice,)  u  ure  cited  as  so  many  au- 
thorities for  this  opinion.  And  that,  in  like 
fkianner,  relief  was  given  in  Uie  court  of  Wards, 
and  in  the  court  of  {Surveyors,  to  grantees  who 
came  thither  for  their  annuities ;  which  were 
new  erected  courts  of  Revenue,  and  therefore, 
if  those  several  new  erected  courts  acted  in  that 
matter  without  a  siiecial  authority,  it  was  ar- 
g[ued,  that  it  mignt  be  concluded  to  be  by  a 
right  incident  to  them  as  courts  of  Revenue, 
and  in  imitation  of  what  the  court  of  Exche^ 
quer,  which  was  the  old  court  of  Revenue^ 
could  do  before  by  the  common  law. 

This  is  an  ingenious  turn  of  an  arffument« 
which  was  drawn  by  my  lord  chief  justice 
Treby  to  a  contrary  purpose,  from  the  practice 
of  those  new  erected  courts,  if  it  will  hold ;  but 
I  think  it  will  not. 

For  if  it  cannot  be  shewn  that  anciently,  or 
at  any  time  before  the  union  of  the  courts  of 
Augmentations  and  First-fruits  to  the  court  of 
Exchequer,  the  barons  of  the  Exchequer  did 
give  relief  to  persons  who  had  grants  of  annui- 
ties out  of  the  revenue,  or  out  of  lands  in  the 
hands  of  the  king,  upon  application  made  to 
them  immediately,  in  the  manner  we  are  now 
speaking ;  unless,  in  cases  where  the  party  ap- 
plied to  the  king  by  petition,  and  the  treasurer 
and  barons  were  authorised  by  the  great  or 
priv^  seal,  or  by  s|>ecia1  indorsement  upon  the 
petition :  and  on  the  other  side,  if  it  must  lie 
confessed,- that  as  soon  as  ever  these  new  com  is 
were  erected,  they  did  constantiv  exercise  this 
.power :  and  if  it  also  cannot  be  denied,  but 
that  as  soon  as  the  courts  of  Augmentations 
and  First-fruits  were  united  to  the  court  of 
Exchequer,  and  not  before,  the  court  of  Ex- 
chequer began  to  proceed  in  the  same  manner 
as  those  courts  die,  as  to  cases  which  were  be- 
fore under  the  survey  of  those  courts :  the 
proper  inference  must  be,  not  that  those  courts, 
m  the.  exercising  these  powers,  did  pursue  tlie 
course  of  the  Exchequer ;  but  on  the  contrary, 
that  the  court  of  Exchequer,  io  taking  up  a 
new  course  after  the  union,  did  act  according 
to  the  manner  of  the  courts  of  Aug^nentations 
and  Fint-fruits. 

To  examine  this  matter  a  little  further,  three 
thing!  aie  pronerly  to  be  considered. 

Ist,  *If  tne  barons,  asjiuch,  did  at  any  time 
exerdae  tl^i  power  of  jriving  judgment  for  the 
gnoleM  Of  rants  iisuinj^  out  of  lands  in  the 


of,  and  give  relief  to  gnnteei  af  annuities.  §ai    Km^  ^I^  J^  ^  annuities  granted  out  of  the 
rcntv,  ill  the  manner  it  ia  done  if^^Jj^^Jrai  i  Jlilimii  iMUfallfflf y,  to  be  paid  by  the  trea- 
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tnrer  and  chamberiiiiis  at  the  receipt  of  the 
Ezcbeqiier,  upon  application  lo  then. 

I  speak  of  what  the  barooi  have  done  in  the 
court  of  Pleas ;  for  in  the  Efciiequer  Chamber, 
ii|NMi  matters  of  emitty ,  and  ulher  grounds  upon 
which  the  chanceftlof  and  barons  are  imiiower- 
ed  to  proceed,  some  relief  may  be  given  in 
cases  or  annuities,  and  mits. 

Sdly,  If  a  power  was  vested  in  fhe  court  of 
Auffmentations,  to  give  relief  in  such  cases. 

Ml  J,  If  bv  the  union  that  power  was  suffi- 
ciently transierred  to  the  court  of  Evchequcr. 

As  to  the  first  of  these  points,  I  have  spoken 
in  great  measure  already,  by  sliewinir, 

1st,  The  method  taken  heretoTore  by  suitors, 
who  applied  by  petition  to  the  person  of  the 
king. 

Sdly,  By  the  authorities  I  cited  to  shew,  that 


in  Bucli  cases  the  party  had  no  relief  but  by  pe- 
tition. 

Otily,  Dv  shewing  Uiat  amongst  the  reeonis 
of  the  Kxctiequer,  upon  all  the  search  I  oouM 
make,  I  have  not  found  any  thing  of  thu  kind 
before  the  time  of  the  union. 

I  have  been  more  particular  in  my  seareh 
durioj^  the  reigns  of  H.  8,  ami  E«!w.  6.  A 'id  in 
the  kmg's  remembrancer's  office  I  find,  during 
those  reigns,  and  so  afterwards  during  the 
reigns  of  queen  Mary  anri  queen  Elizaabcth, 
writs  of  liberate  to  the  treasurer,  and  aluo  to  in- 
ferior officers,  and  m  rits  *  i\v  allocatione  faci- 
*  euda*  to  the  treasurer  and  liarons,  passing  the 
great  seal  in  the  same  manner  as  anciently,  for 
annuities  made  payable  at  the  receipt  oV  the 
Exchequer,  without  any  alteration  from  the 
old  course  ;  and  likewise  writs  of  privy  seal  for 
making  allowances  upon  accounts  in  the  same 
manner  as  formerly :  so  that,  as  to  matters 
-properly  of  the  ju^isiliction  of  the  court  of  Kz- 
cheqoer,  the  proceedings  are  the  same. 

I  shall  proceed  therefore  to  the  second  point, 
to  shew  that  by  act  of  parliament,  and  letters 
patent,  the  court  of  Augmentations  and  reve- 
nues of  the  crown  was  fully  invested  with  this 
power  to  give  relief  in  such  cases  as  those  nf 
Wroth  and  Nevil. 

In  order  to  this  I  will  premise,  that  lleury 
the  eighth,  affecting  power  as  much  a»  any  cf 
our  kings,  and  having  great  designs,  Hid  early 
in  his  reign  endeavour  to  get  some  parlM  of  the 
revenue  of  his  crown  more  immediately  under 
his  private  and  persona!  direction,  tlianihe  old 
regular  constitution  of  the  Exchequer  would 
allow  of. 

To  that  end,  in  his  fourteenth  year,  he  pro- 
cured an  act  of  parliament,  for  putting  divers 
lunds  under  the  survey  of  persons,  cuiu mis- 
sioned by  him,  and  stiled  his  general  siir- 
Teyors. 

Jn  his  26th  year,  when  the  first  fruits  and 
tenths  were  given  him  in  parlisment,  he  pre- 
vailed to  have  them  answered  in  a  new  method, 
and  not  in  the  Exchequer. 

The  compi»sitions  for  the  first  fruits  micrht 
be  made  with  the  k>rd  chancellor;  and  ilie 
money,  or  s'H-urities  were,  in  that  case,  to  re-  I 
UAinfu  the  banaper:  or  the  compositions  might ' 


be  made  with  commiasioofn  andar  tha  great 
seal ;  and  than  Ifaa  aacuntiaa  tahflA«  and  iha 
monies  paM,  wera  to  ba  paid  and  ramafai  Willi 
the  treasurer  of  the  king's  chamber. 

The  value  of  eccWsiastkal  rcveniMB  wcra  la 
be  enquired  of  by  commissiods  under  the  gfMl 
seal,  and  a  certificate  was  lo  bo  returned  tbrnaf. 
and  on  suoli  eerti Scale  the  laalha  wcra  to  b« 
aansasd  by  the  troaawrer,  chanoelktr,  cbaaD- 
berlains,  and  barons  of  the  Exchequer ;  baltho 
mme?  was  to  lie  paid  to  the  treasurer  af  the 
chamber,  eras  the  kiaff  shouki  appoint,  and  hia 
acquittaocea  were  mam*  full  discbargea. 

The  treasurer  of  the  chamber  is  aooooutaUa 
onlv  to  tlie  king,  and  not  in  the  Eacbaquar. 
4  Inst.  lis. 

Thifi  act,  and  the  act  in  the  aextyaar  fiir  dia- 
solving  the  lesser  monasterim,  having  rnada  a 
great  change  ;  and  the  king  finding  fajmaalf 
obliged  to  rrwani  those  wIhi  asaisled  hia  de- 
al^, as  wpII  as  ta  pro«  ide  for  the  sabaislnice 
of  the  abbots,  priors  and  monks,  who  srere 
turned  out  of  their  homes :  and  that  these  mat- 
ters would  be  very  Iroublesome,  if  the  old  oon- 
roon  law  method  was  to  be  pursued  ;  did  pro- 
cure by  tlie  act  97  H.  8,  cap.  97,  the  court  of 
Augmentations  lo  be  erected,  and  made  a  coart 
of  record.  And  there  were  appointed  for  it 
two  seals,  and  a  chancellor  to  have  the  keeping 
of  them,  who  m  the  chief  officer;  and  a  trea- 
surer, attorney,  and  aolKitor,  aad  lea  aaditfirs, 
and  sevenleeii  receivers. 

The  duties  of  theae  officera  are  dcacribad  in 
the  oaths  appointed  for  tliero. 

And  it  is  plain  by  the  whole  firama  of  the  act, 
that  nothing  was  farther  from  the  intentioD  of 
the  law  makers,  than  to  form  this  court  upas 
the  model  of  the  Exchequer  ;  OD  the  ooBtraryy 
it  is  made  a  court  of  Bqmty. 

The  oath  of  the  rhanr«hir  is,  in  cfleot,  the 
same  with  that  of  the  rliancelliir  of  Englaad. 
The  oatli  of  the  treasurer  is,  in  effed,  the  aima 
with  that  of  the  treasurer  of  England.  Aad 
the  attorney  and  sohcitor  are  sworn  to  be  ready, 
at  the  calhng  nf  the  chaoceUer,  to  bear  and 
determine  causes  depending  lielbre  the  chan- 
cellor. 

The  ck?rk  is  made  register  for  all  decrees  aad 
orders  niaile  by  the  chancellor  and  oonneil. 

The  chancellor  is  im|iowereil  lo  lake  reeag- 
niseanres,  which  are  to  have  the  effect  of  rC- 
cogiii/aiices  taken  in  Chancery;  and  eacb 
pnic-4*ss  as  in  ( -hanceri'  is  to  go  upon  them. 

And  u|ion  isiues  jnineil  in  the  court,  the  re* 
cord  is  to  be  delivered  by  the  hands  of  Ike  eba»- 
celk>r  tu  tlie  justices  of  tlie  King's  beucb,  aa 
upon  issues  joiiieil  in  C'hancery. 

The  prori*ss  of  the  court  is  to  be  after  the 
mannrr  of  the  roiirt  nf  ilie  duchy  of  L 
and  the  fees  of  the  officers,  \c.  ara  to  ba 
as  in  the  duchy  court.  And  all  proeaH  Oil  if 
the  ICxchequrr,  as  to  an^r  landa  pat  uudar  iba 
jeri^tctivn  of  this  court,  is  enacted  to  ba  Viii. 

1  think  then,  as  to  the  first  matter 
act,  nothing  can  be  more  clear,  than  thai  it< 
not  intendeil,  tlial  thin  court  aliould  ba 
such  court  of  revenue  as  the  Exohoquar 
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For,  1st,  the  Tery  institntion  of  it  had  been 
useless  and  absurd  ;  for  the  Exchequer  could 
have  done  the  basincs9  as  well. 

S2ndiy,  It  ii  in  part  conformed  to  the  court 
of  Chancery,  hut  principally  to  the  court  of  the 
Duchy  ;  both  which  are  courts  of  Equity. 

Sdly,  It  was  plainly  intended  to  be  a  court  of 
Equity  in  its  institution,  and  to  proceed  by  way 
of  decre<>s,  and  act  according  to  discretiou :  aud 
therefore  not  to  be  like  the  court  of  Exchequer, 
which  is  a  court  of  law :  1  mean  the  court  of 
Pleas,  held  before  the  barons ;  for  the  court  of 
Equity  in  tlic  Exchequer  is  quite  of  another 
coosideratinn,  and  the  present  cases  have  no 
relation  to  it. 

This  statute,  for  erecting  the  court  of  Aug- 
mentations,  proceeds  to  appoint  the  treasurer 
to  account  betbre  the  chancellor,  aud  two  of 
the  auditors. 

The  treasurer  is  to  be  allowed  *  all  such  sunns 

*  as  he  shall  pay  to  patentees  of  any  offices, 

*  fees,  or  annuities  to  be  granted  under  the  seal 

*  of  tliat  court :  or  to  any  other  persons,  by 

*  viilucof  the  king's  warrant,  or  by  billsignefi: 
*■  or  as  he  shall  be  commanded  to  pay  by  any 

*  bill  signetl  with  the  hands  of  the  chancellor, 
'  attorney  aud  solicitor,  or  any  two  of  them, 

*  upon  such  consideration  as  shall  be  thought 

*  couTenient  hy  their  discretions.' 

See  then  how  far  this  court  is  empowered  to 
give  relief  to  grantees  of  fees  and  annuities. 

1st,  The  treasurer  b  put  under  the  direction 
of  the  chancellor,  attorney  and  solicitor,  or  any 
two  of  theui ;  and  to  accouut  before  the  chan- 
celtor. 

2dly,  He  is  to  be  allowed  *  such  sums  as  he 

*  shall  pay  to  ptentees  for  offices,  fees  and  an- 
<  unities  granted  under  the  seal  of  the  court  ;* 
which  is  directly  the  case  of  sir  Thomas  Wroth. 

Sdly,  He  is  tu  pay  such  sums  *  as  he  shall 

*  be  commanded  to  pay  by  any  hill  signed  and 

*  subscribed  with  the  hands  of  the  chancellor, 
*■  attorney  and  solicitor,  or  any  two  of  thcin, 

*  upon  such  consideration  as  sfiall  be  thought 
*■  convenient  hy  tlicir  discretions.' 

By  the  act  37  H.  8,  cap.  4,  and  1  Ed.  6, 
cap.  14,  the  Chantry  lands  are  put  under  the 
survey  of  the  court  of  Augmentations,  or  such 
other  court  as  the  king  pleafed. 

My  loni  chief  justice  Trcby  did  observe,  tliat 
the  decrees  themselves  of  this  court  were  signed 
on  the  record  by  the  chancellor,  attorney  and 
solicitor,  or  two  of  tliem ;  which  not  ueing 
practised  in  any  other  court,  might  be  very 
well  taken  up  in  pursuance  of  this  clause,  that 
so  they  might,  within  the  letter  of  the  act,  be 
warrants  to  the  treasurer  for  payment. 

1  have  a  full  authority,  which  will  give 
strength  to  this  observation  of  his,  tliat  thvse 
decrees  were  looked  upon  as  bills  aigned 
withiu  the  meaning  of  the  act ;  which  1  find, 
amongst  the  decrees  of  the  court  of  Aogmen- 
tations,  4  Ed.  6,  made  in  the  bdialf  of  the  poor 
of  St.  John's,  Walbrooke,  apon  a  petitkni  of 
the  iuirson  and  church-waideniy  wwtny  a  ' 
tition  to  the  chancellor  of  Ibeeonrlof  J^ 
tations  in  the  same  year,  iui-u  mtm 
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upon,  for  the  payment  of  some  money  which 
the  king  had  given  aud.  np|Miinled  for  the  re- 
liei'  of  poor  |>eople :  and  it  is  decreed  thereupon, 
that  the  (larsun  and  church -wardens  shall  nave 
the  sum  demanded,  to  be  paid  by  the  hands 
of  the  treasurer  of  this  court ;  *  ami  this  bill 
'  signed  by  the  hand  of  the  chaucellor,  &c. 
'  shall  be  to  the  treasurer  of  the  said  court  a 

*  sufficient  warrant.' 

Now  without  Koing  further,  I  think  we  may 
reasonably  conclude  sir  H.  Nevil's  case  to  have 
come  within  this  clause.  For  the  manor  of 
Aldin^n  came  into  the  king's  hands,  31  H.  8: 
and  sir  U.  Nevil's  annuity  having  been  an- 
swered till  Michaelmas  Inefore  the  death  of 
queen  Mary,  there  is  little  doubt  to.be  made, 
but  that  he  had  a  decree  in  the  court  of  Auff- 
roentations  for  it ;  which  was  the  warrant  tor 
payment  thereof,  and  which  continued  so  be* 
ibreand  after  the  union  of  that  court  to  the 
Exchequer,  till  the  objection  upon  the  attainder 
of  sir  £d.  Nevil  was  made,  and  taken  off. 

As  a  farther  confirmation  of  what  I  said,  re- 
lating to  the  design  which  king  Henry  the  8th 
had,  of  making  himself  more  absolute  master 
of  his  revenue,  by  excluding  it  from  the  regular 
jurisdiction  of  the  Exchequer ;  in  the  32nd 
year  of  his  reig^,  c.  45,  the  court  of  First-fruits 
and  Tenths  is  erected,  according  to  the  model 
and  scheme  of  the  court  of  Augmentations: 
and  in  the  same  year  the  court  oi' Wards  is  set 
up ;  being  formed  much  after  the  same  man- 
ner, and  tlie  whole  revenue  to  be  answered  to 
the  treasurer  of  the  chamber. 

In  the  33rd  year  of  H.  8,  cap.  39,  an  act, 
taking  notice  of  the  former  act,  made  in  the 
14th  year  of  his  reign,  about  general  surveyors, 
forms  another  court  of  General  Surveyors  of 
the  King's  Lands,  much  after  the  manner  of 
the  court  of  Augmentations,  only  with  some 
larger  powers. 

Tite  same  act  does  also  enlarge  the  power  of 
the  court  of  Augmentations,  by  enacting, '  that 
'  all  payments  made  by  the  ti*easurer  of  the 
'  said  court  by  decree  or  commandment  of 
*■  the  cUancellor,  hy  assent  of  the  council,  for 

*  buying  lands,  or  for  rccom pence  or  satisfac* 

*  tion  of  debts  and  expences,   not  exceeding 

*  f300/.  to  one  jierson,  shall  be  good  against  the 
*■  king.     And  if  persons  pretend  title  to  lands 

*  sold,  or  exchanged  by  the  king,  U|»on  which 
'  a  rent  is  reserve<l  pa}  able  in  the  court  of  Aug- 
'  mentations ;  or  demand  any  rent  out  of  such 

*  lands:  or  if  the  kiug  shall  claim  right  to  lauds 

*  by  him  sold,  or  exchanged,  upon  which  a 

*  rent  is  reserved  payable  in  the  court  of  Aug- 

*  mentations;  or  to  any  charge  upon  lands ap- 

*  pointed  to  the  court  of  Augmentations :  the 
'  chancellor  and  council  of  the  court  of  Aug- 
<  mentations  shall  have  power  to  examme  such 

*  demands,  and  by  their  discretions  to  hear  and 
'  determine  the  same ;  and  to  decree  recom- 
'  pauses,  &c.  oat  of  the  king's  treasure,'  where 
~ 'uity  than  AJW^ftri  id  the  cases  mentioned  itt 

liv  leiten  DatMrt,  .in  SB  Q.  8, 
^^  Vbm  iiml  coueti  «f 
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Aognwi^tetioDs  and  Gcncnl  Sorrej,  mmI  that 
the  mica  for  goveniiii§f  of  them  were  not 
■uffieieiilly  oertain,  tbe  kinjf  doea  thereby 
4elenDiiieaiMidiiaol?ethoaeooiirta;  ai|darecta 
«  new  court  to  be  called  tbe  court  of  Augfinen- 
tatHNM  and  Ret enaea  of  the  Kin^t  Crowo : 
•nd  directa  that  all  nreooea  under  the  aunrey 
of  tbe  former  eourta,  ibouM  be  pot  under  tlie 

£»f  eminent  of  tbia  neir  court :  and  appointa 
e  offioera,  and  their  buaineaa ;  and  in  parti- 
colar,  the  chancellor,  and  general  aurr eTora  to 
lake  the  accounts  of  tbe  treasurer,  and  other 
officera ;  and  to  nuke  allowancea  for  all  pay- 
ments of  innuitiea,  feea,  &c.  and  to  ffive  dis- 
cbarj^ :  and  tliat  tha  treasurer  shall  pay  all 
moniea,  feea,  or  animitiea,  directed  by  the  kiog'a 
lettera  patent ;  or  mentioned  in  any  warrant 
directed  by  the  kincr ;  or  in  any  warrant,  or 
decree,  or  order  to  be  made  by  the  court,  or 
heretofore  made  in  the  court  of  Au^rmentationa, 
or  General  Surrey ;  or  granted  by  any  letters 
mrtcnt  aealed  with  the  aeal  of  either  of  the  aaid 
rormer  oooiis.  But  pensions  to  religious  per- 
•One,  or  fbes,  or  annuitiea  chargeable  upon 
iiHNiasterioa,  were  to  be  paid  by  tha  receivers  of 
the  eountiea. 

And  these  letters  patent  are  con6rmed  by  ad 
«f  Mriiament.    7  Ed.  6,  cap.  S. 

1  bare  been  somewhat  long  in  shewing  the 
glowers  Tested  in  the  court  of  Rerenoea  and 
Augmentations  of  the  Crown,  by  the  several 
•eta  of  parliament,  and  lettera  patent :  but  I 
thought  it  material  to  shew,  that  a  power  was 
deaiff  vested  in  the  chancellor  and  council  of 
that  court,  (and  that  to  be  ezercned  in  a  sum- 
mary way,  according  to  their  discretions,)  to 
icUere  persons  who  came  before  them  for  fees 
nod  annuitiea ;  and  to  require  the  treasurer  of 
that  court  to  make  payment,  and  to  discharge 
the  treaaurer  by  their  bill  sigiied.  Which  waa 
tbe  thing  to  be  proved. 

I  will  not  spend  time  to  shew  that  they  did 
•nnstantly  exercise  this  power,  during  tbe 
•ontinoance  of  that  court. 

I  have  perused  a  vellum  book  of  decn^ea  of 
the  court  of  Augmentations,  in  the  time  of  H. 
8,  which  contains  the  first  proceeding  after 
the  erection  of  the  court ;  and  also  a  book  of 
decrees  of  that  court,  during  the  first  four 
jears  of  Ed.  6,  which  was  cited  by  my  kMnd 
chief  justice ;  and  also,  many  decrees  in  the 
•ame  reign  entered  upon  parchment  rolls,  all 
cemaininir  in  the  court  of  Augmentations:  by 
which  it  does  appear,  that  court  acted  merely 
IS  a  court  of  Equity. 

The  bilb,  (of  which  there  is  one  entered  at 
large,  with  the  proceedings  upon  it,  and  the 
mbnlea  of  the  decree,  and,  after  that,  tbe 
4acrae  ilaelf  dravrn  np,)  are  in  English,  in  the 
Arm  of  a  petition,  and  the  case  comes  to  bear- 
kig  in  a  summary  way,  and  the  decree  is 
mde;  and  if  it  he  for  payment  of  money,  it  is 
decreed  to  be  paid  by  the  treaaurer  of  the  court, 
Md  tlria  decree  is  alwaya  mentioned  to  be  his 
Mffieicfit  warrant  and  diacbarge;  and  tbe 
decree  iaaigned  by  the cbaaoeUor,  and  a  quorum 
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These  proceedinga  sure  are  not  in  imitMiott 
of  the  court  of  Exchequer  before  the  barona. 

AmongKt  these  proceedinga  there  ar»> 
hondreda  of  decrec-a  for  annuitiea*  penaioDa, 
rents,  fees,  ace.  So  that  thb  court  waa  in  full 
poaaeasion  of  thia  authority  at  the  time  of  thm 
uniting  it  to  the  court  of  Exchequer. 

Thirdly,  The  only  thing  which  remaina,  is 
to  shew  that,  by  the  union,  thb  power  waa 
anflictently  tranmrred  to  the  Exchequer. 

The  aame  power,  which  the  act  1  Bfaiir, 
cap.  10,  did  give  to  queen  Mary,  for  diaaolving 
the  court  of  Augmentations,  and  uniting  it  to 
any  otiier  court,  waa  by  tbe  act  7  Ed.  6,  cap. 
2,  given  to  hint,  in  aunoat  the  aame  worda ; 
except  only  that  there  ia  a  new  proviao,  for  the 
further  aaving  of  annuitiea  pavaUe  out  of  thn 
courtof  Augmentationa,  addra  in  tbe  atatuin 
of  queen  Mary. 

1  auppoae  it  will  be  granted,  that  the  words 
of  that  statute  are  aufficient  to  aave  the  fcsn 
and  annuitiea,  payable  in  the  court  of  Aogmca- 
tationa,  from  being  kiat  by  tbe  dissolving,  or 
annexing  of  that  court. 

Then  the  lettera  patent  of  queen  Hary» 
which  do  unite,  transpose,  and  annex  mk 
court  to  the  Exchequer,  there  to  be  and  con- 
tinue aa  a  member  and  parcel  of  that  covrt, 
do  aeem  soffident  to  carry  over  tbe  bosinean 
and  power  of  that  court  to  the  court  of  ExcIm> 
qoer,  under  auch  orders  and  form  aa  ia  ez- 
preased  in  the  achedule  annexed  thereto. 

By  the  15th  article  of  that  schedule,  aberiflk 
and  other  accountants  are  to  pay  all  annuitiea, 
fees,  pcnaions,  and  oorodieii,  according  to  gnnln. 
allowed  and  inrolkd  ;  imlesa  they  shairiMiv^ 
apedal  commandment  to  the  contrary  by  the 
court.  And  as  for  payments  of  that  kind  to 
be  made  at  the  rectript,  besidea  that  the  act 
itself  gave  an  authoritv,  there  was  a  general 
dormant  privy  aeal  lodged  with  the  tieaaorer. 
and  chamberlains. 

And  as  the  powers  of  tbe  court  of  Augmen- 
tationa  were  sufficiently  vested  in  tlie  court  of 
Exchequer,  by  the  act  of  parliament  and  the 
letters  patent;   ao  were  the  same,  from  tha 
time  of  tbe  union,  exercised  accordingly. 

On  the  S6t]i  of  January,  1  Marias,  tbe  kwd 
chancellor  in  open  court  delivers  the  letlera 
patent  for  dissolving  and  uniting  tbe  court  of 
Augmentations;  which  were  received  by  tha 
lord  treasurer,  chancellor,  and  under  tn*asurer, 
and  barona,  and  were  inrolleil  I  Marias,  Rut.  80, 
in  the  oflice  of  the  king's  remembrancer. 

And  tbe  next  Easter  term  the  granteea  of 
rentii  come  in  great  numbera,  ami  exhibit  their 
letters  patem  under  tbe  aeal  of  the  court  of 
Augineiitati<Ni8,  Mud  pray  that  a  search  may 
be  ma<le  for  the  decrees  of  that  court,  whereby 
they  are  intitled  ;  and  it  ia  done :  anil  there- 
upon, witliout  more  formality,  tbe  barons  ordes 
tliat  the  arrears,  and  growing  paymenta  of  the 
annuities  should  be  paid  at  the  receipt  of  the 
Excheouer.    The  entry  ia  *  Quod  sati^&at.* 

Pasch.  1  Mar.  Rot.  93.  Pope's  caae,  and 
▼erv  many  othera.    Trin.  1  Mar.  liot  97. 

And  aU  tha  preceediogs  are  aumaurji 
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'wAnetiiiia  upon  the  oath  t>f  the  party,  that 
he  WAS  not  paid  in  the  samle  manner  as  in  the 
oourtof  Augmentationa.  For  this,  see  Glkacie's 
case,  1  Mar.  Rot.  39;  Pantwentvrorth's  case, 
tSct  Phil.  &  Mar.  Rot.  158;  Mich.  1  &  S 
'Phil.  Sc  Mar.  Rot.  176.  Sir  Thomas  Brom- 
leys  case ;  Rot.  210.    Thompson's  case. 

AndTery  great  numbers  of  these  cases  are 
entered  in  therottsof  the  kin^s  remembrancer's 
office  in  the  time  of  aneen^lizabeth :  Pasch. 
9  EKz.  Rot  145.  Basbe's  case ;  Mich.  3  Eliz. 
Rot  196.  Badcock's  case ;  Hill.  3  Eliz.  Rot 
t48,  and  downwards  for  some  time;  thonffh 
hj  degrees  the  liamber  did  lessen,  as  the 
^grantees  died. 

I  shall  spend  no  more  time  in  shewing,  that 
tiieie  decrees,  or  orders  of  the  barons,  of  which 
'•o  many  are  to  be-found  after  the  union  of  the 
court  m  Augmentations,  were  fonnded  upon 
the  po#er  tnmsferred  by  the  union  to  the  court 
^  Exchequer. 

I  will  only  add,  that  as  the  case  stood  upon 
the  act  1  Marife,  admitting  the  court  of  Aug- 
mentations had  been  utterly  dissolved,  and  the 
vefennes,  which  were  under  the  surrey  of  that 
court,  had  fallen  under  the  government  of  the 
Exchequer  as  the  original  court  of  Revenue ; 
yet«  'nevertheless,  the  barons  were  sufficiently 
aothorized  to  order  the  payment  of  annuities, 
which  were  payable  in  tne  court  of  Aosnmen- 
tiuions,  hy  the  clause  in  the  statuta  1  MariK, 
Srhich  says,  *  that  such  fees  and  annuities  ahall 

*  not  be  extinct,  bnt  in  default  of  aueh  annexa- 
^  tion,  &c.  shall  be  paid  out  of  the  queen's  trea- 

*  8ure,in  any  of  the  queen's  courts  where  suffi- 

*  cient  revenue  shall  be  to  answer  the  same,  by 
'*  the  hands  of  the  officers  of  the  same  court,  in 

*  such  manner  as  the  same  might  have  been 

*  done,  or  been  paid,  in  any  other  oomt  or 
^  place,  if  this  act  had  not  bemi  made.' 

The  consequence  of  which  would  have  been, 
that  as  the  annuities  were  payable  before  by 
the  treasurer  of  the  court  of  Augmentations, 
hy  the  order  of  that  court;  so,  by  the  special 
jaothority  fpven  liy  -this  act,  ^he  court  ot  Ex- 
chequer might  dnect  the  same  to  be  paid  b^ 
the  treasurer  of  the  Exchequer ;  and  such  di- 
rection, in  those  particular  cases,  would  be  a 
good  warrant  in  point  of  law.  And  yet,  no  ar- 
Igrament  would  be  deducible  from  thence  to 
maintain  the  judgments  now  before  na,  which 
Irdate  to  grants  which  never  were  under  the 
survey  of  tlie  court  of  Augmentations. 

But  besides  what  might  be  inferred  Irom  thb 
alatute,  the  treasurer  and  chamberfauns  of  the 
fixcheouer  had  a  full  and  ample  authority, 
wider  tne  privy  seal,  for  payment  of  the  an- 
■oity  to  sir  Thomas  'Wroth.  The  privy  seal 
bora  date  the  19th  of  March,  2  Elix.  and,  in- 
deed, it  is  the  same  privy  seal,  which  is  men- 
ttoned  in  the  jreport  of  sir  Walter  MOdmay's 
caae^  dted  in  the  earl  of  Devonshire's  case. 
11  Co.  91,  a. 

I  have  not  been  able  to  recover  a  copy  of 
that  privy  seal ;  and  the  entries  of  the  Pal  of 
that  year  are  lost,  or  burnt,  as  most  of  them 
are.    Bnt  it  is  redled  io  a  priry  seal,  bourng 


date  the  S7th  of  April,   1  Jac.  1,  to  contain^ 
among  many  other  things,  a  general  authority 
to  the  treasurer,    chamberlainpi,    and  under* 
'  treasurer  for  the  time  bein^f,  lo  make  payment 
]  of  all  annuities,  fiscs,  wage«,  diets  and  rewarda, 
i  and  the  arrearages  of  the  same,  as  should  bo 
I  due  to  any  persons  wbataoever  by  any  assign* 
!  ment,act  of^parliament,  letters  patent,  or  other- 
wise howsoever :  and,  by  the  same  privy  seal, 
king  James  does  command  payments  to  bo 
made  according  to  the  tenor  and  effect  of  tha 
said  privy  seal  of  the  l^th  of  March,  9  Elia. 

So  that  though  the  original  privy  seal  is  not 
to  be  found,  yet  it  is  sufficiently  recited  in  this 
privy  seal  of  king  James ;  and  mention  is  made 
of  it  in  the  entries  of  the'Pdl  in  many  himdred 
pUces.  And  the -privy  seal  of  the  lOth  of  June^ 
1  Jac.  1,  does  again  take  notice  of  the  samo; 
and  does  give  the  like  largo  and  general  pow«r 
for  payment  of  annnities,  fees,  m. 

Ami  therefore,  it  was  not  at  all  atrango  .that 
the  arrears  of  sir  Thomas  Wroch's  anirailgr 
were  paid,  when  the  writ  of  the  Exchequer  bad 
certified  the  treasurer  and  chamberlaiiia  that  it 
had  a  continuance,  and  what  was  the  sum  la 
which  the  arrears  did  amount:  but  it  was  paki 
by  force  of  the  privy  aeal. 

It  might  be  pai«f,  aa  Plowden  amnauu  i^ 
according  to  the  cfiet  of  the  writ,  but  not  by 
the  authority  of  it. 

And  npon  the  same  reason  it  is,  that  the  ob- 
jection drawn  from  the  liberate^  which  soci 
from  the  barons  to  the  treasurer  and  chamMr* 
lains  every  term,  *  pro  nccessariia  acaecarM,  (a» 
if  that  inferred  any  authority  in  the  barona  to 
direct  Uie  issuing  of  money  out  of  the  fecei|^ 
does  fall  to  the  ground.  My  lord  chief  justica 
Treby  did  observe,  that  in  the  payments  made 
of  those  sums,  *  pro  necessariis  scaocarii,'  never 
any  notice  was  taken  of  the  hbcratCj  but  the 
warrant  was  form^  upon  the  privy  seal,  an* 
thorizingsuch  payments. 

And  in  the  entries,  which  ape  inthe'PdIs, 
of  this  payment,  all  along  queen  Elixabeth'a 
reign,  (t  mean  from  the  14th  year  downwards, 
for  the  other  books  fkre  lost),  the  constant  entry 
is,  « To  Mr.  WHliam  Billersby,  usher  of  the 

*  Exdieouer,  upon  the  general  privy  seal,  the 

*  j2d  of  March,  9  Eliz.  and  by  liberate  directed 
^  to  the  treasurer  and  chamberiains,  for  the 
'  charges  of  the  court  of  Exchequer,  for  such  a 
•term.' 

Indeed  in  one  place  I  find  there  is  an  omis- 
aion  of  mentioning  the  privy  seal,  but  that  ia 
but  the  negligence  of  the^clenc :  and  1  find  such 
omissions  too  ofien  made  in  those  entries,  in 
other  cases ;  though  it  be  plain,  there  was  an 
authority  under  the  great  or  privy  seal,  by 
other  entries  of  like  payments  in  the  samt 
hooka. 

So  that  this  liberate  amoimta  to  no  mora 
than  a  certificate  of  what  the  sum  is :  the  war- 
rant for  payment  is  the  privy  seal.  Though* 
perhaps,  in  that  particular  case,  the  treasurer 
and  cfaamberlaina  have  a  greater  latitnde',  tbaa 
in  any  other :  for  Gervase  of  Tilbury  retkona 
op  thoae  payments,  <  do  mlnntia  nooeiaariaa 
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*  acaccarii,'  as  pavmenU  they  murht  make, 
« aine birvi  rej;is.*  [llial.  ilvSi-acr.  Lih.  t,  c. :,.] 

I  Iiavc  boi*fi  Ion  |iiii|(  alreiitiv ;  bui  i  \\  ill  adii 
one  consideration  mure,  wbirh  iiof*8  ari.n*  Iniiii 
the  iuuiNiveninicr ;  no  ronsiidrrahli*  ar^iiiiir lit 
in  law :  i»hich  in  tli:it  if  the  kiiii^'s  tnaMirt'  bi* 
so  far  siihji'cl  to  the  ad  mi  ni^t  ration  of  uii  nr- 
dinary  cronrt  oi' justice,  as  thul  it  inuKi  he  ri*- 
enlurly  issued  iijmhi  tlie  a|)|ilIcuiioii  <d  i!icsiih- 
jet't,.  who  lias  u  dciiKind  thti-ciijiuii  ibr  an  an- 
nuit}',  or  any  otln-r  debt,  (tor  1  do  nut  sw  iuit 
the  reason  isthcsaiue  :)  this  ina\  tLirii  to  llie 
weakening  of  the  |iub1ic  saibty  to' a  \iTy  high 
degree. 

The  barona  of  the  ICxrheqiier  eaniiot,  as 
such,  be  conusant  of  the  nt'cessitii's  uf  the 
stale;  and  if  ihiv  were,  am!  knew  them  to  he 
ever  8t>  [»reii»iu<p^,  thev  must  art  accordiiij;  V* 
one  rule  ;  and  iiinst  onler  a  pension,  ;;rauiefl 
upon  no  consideration,  or  ptThjps,  ujton  a  tery 
ill  one,  and  for  a  pernicious  ijid,  tti  be  paid 
with  the  very  money,  uliieh  ouKhl  to  In'  em- 
ployed, and  iMissibly  wani  pni\  idMl  by  parlia- 
ment, for  auppr«Ksin|;  a  ri-bfllion,  or  resi»tin^ 
an  invasion,  or  setting  out  a  fliet. 

For  they,  as  a  court  of  Justieir,  hat  c  no  jud|j^- 
ment  of  discretion  alloMeil  them  :  u heuever 
the  party  cnnies  to  pray  it,  the  fifraot  niuat  be 
inrolied  and  a'lowLd,  and  the  ju<lgnient  i;ivcii, 
and  the  writ  pi. 

And  what  is  the  trea«urer  to  do  in  such  a 
case?  Is  he  to  obey  I  he  jfreat  or  privy  kral, 
which  rcipiires  the  money  ft>r  tiie  uses  of  the 
war,  and  the  necessary  defence  of  the  real  in  ; 
or  the  Exchecpier  seal,  which  requires  it  to  \tv 
paid  Ibr  the  uw  of  a  private  subject  ? 

lie  Mould  be  under  a  great  dilfieuliy  ;  es- 
pecially if  there  be  ifround  to  think,  that  Mirh 
a  writ  would  be  the  foumlation  of  an  action 
against  him,  which  if  J  did  not  misapprehend, 
was  atiiriued  by  one. 

The  law  boots  may  say,  that  the  king's  trea- 
sure is  sacred  ;   that'll  dt»es  *  respirerir  regem, 

*  et  regnum  ;'  that  it  is  *  anima  reipuldicie,  fir- 

*  mameiit urn  belli,  ^t  ornatneutum  pacin.*  [Co. 
lat.  JU6.]  it  is,  after  all,  at  the  di^fMisition  of 
the  barons  of  the  Exchequer.  Nay  it  isi  in 
tome  sort,  at  the  ditfiHMal  of  the  subject ;  who 
takes  his  own  time  to  make  his  demands,  may 
luffer  his  arrears  to  run  as  long  as  he  ple;isfs, 
and,  at  his  pleasure,  call  for  them,  in  ihe  midsi 
of  a  war,  and  to  the  di8a]i|iointment  of  the 
pablic  safety. 

What  should  hinder,  but  that  all  the  arrears 
of  the  annuities  and  ])ensions,  granted  in  the 
reigns  of  king  James  the  first,  and  king  Charles 
the  first,  should  be  demanded  in  this  manner  ; 
and  all  the  debts  sectored  during  the  late  civil 
war  ?  At  least,  so  far  as  the  old  branches  of  the 
hereditary  revenue  would  extend  to  pay. 

The  truth  is,  this  method  does,  in  effect, 
set  aside  the  lord  treasurer,  one  of  the  greatest 
oflicers  of  the  kingdom.  My  lord  chiej  justice 
Coke  (4  Inst.  110,)  has  a  fancy,  that  his  uhite 
atafi*  was  given  biin,  *  to  drive  away  im|M)r- 

*  lunate  suitors.'  But  this  would  be  to  little 
purpofo;  they  have  a  more  certain  place  to  re- 
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sort  to :  it  is  but  goini;  to  the  barons  of  the 
Exchequer  and  they  will  command  the  trea- 
sure from  him. 

But  the  popular  objeclion  is,  that  to  tmy  this 
suit  i«  ill  not  he,  is  to  leave  the  property  of  ilie 
fcubjirt  precarious ;  and  that  it  he  has  a  right, 
he  most  have  a  remedy. 

The  answer  is,  that  all  I  have  said  goes  only 
to  this  pailicular  maimer  of  proeeediog*  aa 
lieing  ait(»;^ether  new.  it  only  relates  to  thja 
new  asNumetl  |N>wer  of  the  barons  iiniiiediaiely 
over  the  revenue  in  the  receipt  of  the  Ex- 
chequer. It  does  in  no  sort  lessen  their  known 
|HiMi'r  over  the  revenue,  while  in  transitu  s 
nor  iloi-k  exclude  them  from  any  legal  course, 
uhiUt  the  revenue  is  in  the  hamU  of  any  in- 
ferior otfi(*er.  It  doej  not  preclude  the  subject 
fi-oni  Ruiiig  to  the  |H*rsou  of  the  king,  by  pe- 
tition of  f  i>rht  (yOiis(H|uently,  it  dues  not  tend 
to  hinder  hiui  from  the  kuiiwn  and  ordinary 
niflhod!!,  which  havebeeu  used  in  all  ages,  in 
case»  of  this  nature,  and  in  which  the  siilgect 
has  acquiesced  for  so  many  hundred  }  ears.    . 

it  diH^  not  ap^iear  to  me,  that  this  method 
was  ever  known  or  practised;    and  under  a 

f»rt>ti'nce  of  ahfeisting  pn»perly,  a  new  coureeolT 
c>;al  proccedmgs  is  not  to  be  inircNiiiced  ;  nor 
a  new  |iower  placed  in  the  barons  of  the 
ExcliequiT,  to  which  none  of  tlieir  prede- 
cessors pretPiideil. 

TIh*  liiw  must  i-einain  as  it  is,  till  some  new 
law  hath  chaugv**!  it.  Anil  I  should  much 
doubt,  whether  a  new  law,  tor  the  wore  easy 
recovery  uf  pensions  k ranted  by  the  crown, 
uonlil  lie  fur  the  gncnl  either  of  kini(,  or  people 

If,  as  the  common  Uw  btutnl,  grants  of  pen- 
sions and  uniiiutie*i  out  (»f  the  revenue,  be,  in 
some  sort,  de|Mndihg  U|ion  the  justice  and 
honour  of  the  crown,  as  to  the  lime  and  manner 
of  payment,  1  do  not  bee  thai  the  public  is  hurt 
by  it;  the  leteuue  is  likely  to  remain  the 
longer  with  the  crown. 

If  it  be  Kaid,  that  the  subject  has  a  hanlship 
in  this  case,  and  must  go  far  about  to  recover 
his  right  ;  let  it  be  considered  how  much 
U'ller  liis  case  is,  than  it  wa.i  at  common  law. 

1 1  was  hard,  indeed,  before  the  statute  of 
Edward  the  third,  when  he  could  not  interplead 
with  the  king,  upon  an  oftice  found.  It  waa 
hard,  before  the  »iatute  of  Ilichant  the  second, 
wlieu  lie  could  not  be  allowed  to  khew  his  dis- 
charge, M  hen  he  M  as  impeached  in  tlie  Ex- 
cheipiiT.  Mithuut  going  to  ihe  king  :  and  so  it 
wa»  betbre  the  slat.  3  Ed.  6,  when  he  had  no 
way  to  sale  his  teiui,  &c.  upon  an  office  found. 
But  yet  after  ail  the  law  was  so:  and  whilst  il 
continued,  the  courtH  were  to  judge  accoiding- 
Iv.  AutI  if,  in  cabcs  like  tlus,  tt  be  tbou«it 
tiiat  a  better  remedy  should  be  provided,  tne 
same  method  must  be  taken,  o\'  procuring  n 
new  law. 

The  patentees  in  these  cases,  I  helievr,  had 
no  notion  of  tlii't  reme<ly,  ulieo  the  eranta 
were  made  lo  them :  this  is  of  a  later  iu- 
veition. 

They  were  contented  to  apply  for  pay  meat 
in  the  unlinary  coune,  and  did  obtain 
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from  ibe  lord  treaiurw  Tor  totat  armra, 
Willi  in  expresa  clauw  in  those  itamnli,  Ibr- 
biililing  tu  lev^'  turlber  tallies,  witbont  furUier 

Nur  it  it  to  br  uiil  llitt  in  the  mrthod,  mhetr 
the  ■piilicHlion  ii  to  be  made  lo  the  person  of 
the  kin|{,  tlie  «ui>)ecl  \a  jirecariuiii ;  lor  il  ii  to 
■«up[HNw,  wbaliR  not  lo  be  auuposeil  in  law.  ll 
iaa  aupiNMitJou  contrary  lo  IDe  jirinciplei  u|Mii 
wliiub  llie  Engliali  comttitulion  ia  li«iiie<I, 
nliicb  ileiwuda  uuon  Ibe  honour  udjuittce  of 
Ibe  crunn. 

Siii-b  kind  or  iU[ipoulion«  may  be  carried 
muL'h  furtlier.  You  tuaji  aa  well  aay  all  pro- 
perly is  prcceriuui,  hecaute  yon  maj  auu|WM 
the  kinic  will  make  ni>  judgea ;  oi  will  ad- 
journ llic  teruiH  from  time  to  time ;  or  will 
Mifer  iiu  writs  lu  issue,  without  which  no  suita 

It  must  be  preaumnl  tbe  crown  will  pay  ita 
JDbl  drbu.  Hut  to  cay  ihe  killi(  is  nal  lo  have 
the  ut'trrii:)^  ttie  cour^  ol  paynienls,  when  tbe 
money  \s  in  liis  own  coKpti,  ia  lu  deny  hiin 
thai,  which  is  in  every  subject's  poffer.  It  ia 
to  take  from  him  tbe  jud^mtnt  of  public  ue- 
cessitiea,  or,  at  ka«l,  ibe  weans  of  nlietinif 
tbem. 

1  hate  shewD  Ihe  reaaona  for  which  1  cannot 
give  my  ojiioion  frr  lb?  aflirmin^tof  these  judg- 
ment*.   But  much  the  (^Tinier  |iarl  of  my  lortla 
tlie  jndi(es  hariii^  delitereil  tlieir  opiiiims  for 
the  affirmance  of  lb  em,  I  shHll  defer  did  ng' any 
tliii^  fiii'lher,  till   1   hear  the  opinion  of  tba 
judfCH  iipiiD  the  point  reterrt»l  to  them, 
<  n'tiPther,  an  this  court  is  cnnstitntrd,  judg- 
'  iiieiit  nuiTht  lu  be  iciTen  accurdinv  tu  the 
■  o)iiii|iin  of  ihi-  t:ri-Hter  numlivr  oi  thejuJgea, 
'  wh"  are  callnl  hy  the  lonl  chaiiCHlTor  anil 
'  lord  treasurer  tu'lheir  asisislance,  POlwhh- 
'  stunilinif  Ihey  ihemKetres  are  uf  a  diffErent 
*  opiuiou?' 


t^. 
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ARerwnrds,  on  Turuiay, 
1696,  the  Lord  Keeper  rame  again  into  the 
Exchequer -ctiaiiiber,  and  ilecllred,  That  be 
bail  rrci'ii't^  a  Phjmt  Inim  the  lord  chief  jiw- 
tice  Hull,  ciinlainiiii;  the  Opinion  ofllie  Jud^e* 
npiin  the  4oe9ition  relcrrvd  to  tlli'in  :  and  tliul 
three  Jihlj^ek  were  of  opinioo,  '  I'hat  llie  Ijord 
'  Keeper  wiut  IhiiiihI  lo  i^ive  Judgmeul  in  ihese 
'  ca>cs,  niTCon ling  III  iipmions  of  the  majority  of 
'  l)ie  Jud)^*  hy  him  called  to  hia  assialanrc:' 
but  that  keven  Juili>;es  were  nf  D(iininn,  ■  That 
'  be  was  nut  bound  by  sueli  majority  of  opi- 
*  liions,  hut  was  al  liberty  lo  (;iti- jiid|j'nienl  ac- 

■  cording  lo  hia  own  ;'  and  ileclareil,  '  That  aa 
'  lo  tliii  ijueslinn,  be  hiiuself  concurred  in  0|ii- 
'  nion  wiih  thcMten  Judi^ei.'  Andacoord- 
■ngly  pronounced  Jitdgnwai, '  That  Ihe  Judg- 

■  menta  giren  in  ibeae  cauMi,  by  the  comt  of 
'  Excbcqucr,  Im  terericd.' 


PROCGEDIN(»  ON  ERROR 
IN  PARLIAHENT 
FaoK  TBB  ExcHcaueit-CHUdaER,  bt  Rouit 
WnxitMBDN,  I'LAiNTirr,  aajiiNst  tbe  At- 
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CoNTnuATioN  or  TU  Case  or  th^ 
Bamkbu. 

The  Caie  iftht  Pfnntiff,  me  of  the  Atiigni 
of  Sir  Roberl  Ffnerfor  60l.  per  annum, 
and  Ihe  Arreart  thertttfoul  of  lie  hcre- 
ditartf  K(Maa«  uf  Escite. 

ScTerat  goldimitha  and  olbera  having  lent 
and  adranced  great  sums  of  moaey  to  tbe 
crown  upon  ibe  credit  of  the  Exchequer,  and 
by  encoiiragemenlof  an  act  of  parliament  for 
auiguingonlersin  the  Exeheqiier  without  re- 
vocation, ps«seJ  in  the  year  16(J7,*  for  which 
nuiuiea  so  lent,  the  {roldamiihs  were  debtors  to 
great  nnmhen  of  hia  mqi^siy's  tubjecta,  and 
psrliculiirly  air  Itoberl  Vyner,  one  «f  ilie  gold- 
smitlis,  was  Jeliiiir  In  Ibe  plaintiff  fnr  monay 
really  Ipdi,  ihe  sum  uf  1,000/. 

And  there  having  been  in  January,  lfi71,  k 
slop  pill  10  Ihe  payiDeiits  in  lite 'Exchequer, 
whereby  ilie  said  sir  lloben  Vyner  and  ibc  raat 
oriliepililsmitbaHere  rendered  aiwUelapajr 
llirir  crrdjloni. 

His  Iheii  majesty  kin{{  Charles  tbe  and,  [in 
jtuuice  ami  comparsiun  lo  Ihe  golilsmilhs  and 
their  credilurt,  iiwl  lu  remove  llie  miwries 
which  ■Itenilrd  tlie  sanl  sinp)  was  pleaded  lo 

K've  directiuns  in  April,  1616,  lo  the  iben  loul 
gh  treasurer,  to  cause  the  accounts  of  the 
said  goldsitiiihs  lo  be  truly  examined  and 
eiaclly  Ktuteil ;  which  was  accordingly  done 
hy  the  then  chancelloroftlie  Exchequer,  audi- 
tor nl  the  revenue,  and  "Iher  proper  olficera  of 
Ihe  crown  (most  of  iIihui  being  then  membera 
of  llie  House  of  Commons),  and  a  report  there- 
of being  made  lo  tbe  king  ii<  council,  io  Fe- 
bruary, l(i76. 

His  then  uiajesly  io  and  about  April,  1ST7, 
by  letlei*  |iateoit  uuder  itie  ifnt\  seal  of  Eng- 
land, did  grant  unto  each  ol  tbe  aeveral  gold- 
smiths,  their  heirs  and  assiutia,  and  li>r  the  be- 
nrlitnf  Iheir  creiliiora,  in  lieu  and  aalisfaclion 
nf  the  monies  due  to  them  fnmi  hia  taid  ma- 
jcsly,  ■  yearly  rent  or  tum  liir  ever  out  of  Ibe 
heiediUry  revenue  of  excine,  equal  in  value  to 
Ihe  interest  of  their  resfieclive  debts,  afker  tha 
raieof  fif.  percent,  per  annum,  wiib  a  clause  of 
relemptiun  upon  hi*  mujesiy'a  paying  Ilia 
principal  money  wiihlfae  arrearaof  rent;  Ibe 
said  reiili  or  annual  sums  lo  be  paid  quarUirly 
upua  talliea  to  be  alruck  in  the  receipt  upon  tba 
cummisMotieni,  &c.  of  theexciwi  and  directi 
and  commands  ihe  treasurer,  3cc.  b-,iriHia  aod 
olEcera  of  the  Eiclirqoer  of  the  king,  hi*  heirs 
and  aneceaaora,  that  lliey  do  from  ume  to  time 
peribnn  all  acta  nsoeaaary  for  the    conaunt 
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imymeol  of  tbe  money,  and  from  time  to  lime 
to  levy  eod  etrike  tefiiei  wilbout  toy  further 
warrmot,  so  that  tbe  yearly  aama  may  be  con- 
alaotly  paid,  witboui  any  furtlier  or  other  war- 
rant to  be  filed  for  from  the  kin|p,  his  heirs  or 
flocoesBors.  And  if  tbe  money  should  happen 
to  be  paid  into  the  iweipt  of  tlie  Exchequer, 
then  that  the  high  treasflrer,  and  commisHonem 
of  the  Treasury,  ander- treasurer,  chambrr- 
lains,  and  barons  of  the  Exchequer  for  tlie  time 
beinr,  and  all  other  officers  aiul  miiUHten  uf  the 
Exchequer,  and  of  the  receipt  thereof,  are  au- 
lliorised  and  n.f|uired  to  |iay  out  (»f  vuch  nin- 
nies as  shall  be  so  paid  inlu  ihe  Exchequer  or 
dseMrliere,  so  much  as  shall  be  in  urrcar.  willi- 
•Qt  any  further  or  other  warrant ;  and  the  said 
payments  to  be  prrferretl  before  any  other  pay- 
ment out  of  the  same,  by  virtue  nr  colour  of 
any  warrant.  ord^T,  or  dirct^tions  whatsoever  of 
any  alter- date,  exivpiin^  fur  the  manai^-ment 
of  ihcbaid  rcveuuc,nnd  uboul  3<>,20'.>/.  i;m.  4  J  J. 
a  year  to  tliK  thru  qiici*n  consort  and  the  duke 
oT  York.  A!so  his  majesty  tlien^iy  ifnmied, 
that  tliu  letters  patent  should  U*  expounded 
and  taken  most  favourably  and  beiieticially  fur 
the  ^aiitees,  and  cnvenuntetl  to  make  further 
assurance  if  n'«^uired  ;  and  on  the  *J3d  of  May, 
1677,  onleied  in  council  that  I  hi-  said  letters 
patent  should  be  printed  and  maile  public  fur 
the  information  and  satisfaction  uf  thecrc«lilors 
of  the  said  ^Idsuiilhs. 

Also  the  riirhl  honourable  the  House  of  Peers 
were  pleaseil  on  the  tuili  of  July,  1678,  to  pass 
a  bill  for  the  confinnin;;  the  said'letterK  patents ; 
but  that  session  eudetl  bel'urc  tlie  said  bill  wu 
reail  in  the  Ilouseof  C  ummons. 

Whereu|ion  many  <»f  the  creditors  of  the 
Boldsmiths  (amongst  others  the  plaintiff  Mr. 
Williamson)  delivcn*d  up  their  securities  for 
their  debts  to  the  j^ldsiniths,  and  the  plaintiff 
accepted  of  an  assif^ninent  from  Vyncr  in  lieu 
of  his  \fiOOt.  debt,  pursuant  to  the  said  letters 
patents,  uf  a  proportionable  part  of  ilie  annual 
sums  su  ipmnted,  and  which  sums  were  accord - 
iiij^ly  )»aid  in  the  rri{;ns  of  kin^;  Charles  the 
fimi,  and  the  late  kin|f  James  the  2nd,  to  Lady 
l>ay«  16R3.  And  in  rr^pird  no  tallies  or  m«Hues 
could  afterwards  be  obtained  u|Km  due  and  re- 
pealed application  for  tliat  pur^raac: 

The  plaintiff,  Nr.  Williamwn,  in  Hilary 
terfflf  1689,  did«ouimenc«  his  suit  in  the  Kx- 
eheqiier  by  way  of  '  monstrance  de  droit,*  (as 
had  lormerly  been  very  ot'tc-n  practised)  thereby 
aellinsf  forth  his  title  n4  os^ifruee  under  sir  Ro- 
bert Vyncr  to  the  said  60/.  per  annum  (beiuj^ 
his  proportionable  |iart  of  the  said  annual  sum 
so  ifranied  by  the  said  leUers  patents),  and 
prayed  tliat  the  arrears  thereof  mi|;ht  be  paid 
iinto  him,  and  that  the  future  ^ rowing  sums 
miif  ht  also  be  paid  according  to  the  said  letters 
patents. 

Unto  which  suit  the  then  Attorney -General 
(now  lonl  chief  justice  of  the  Common  Fleas) 
had  several  days  and  terms  i^iveu  him  to  plead 
or  demur  as  he  should  think  licst  for  the  crown  : 
and  at  last  a  demur  being  by  bim  put  in  therc- 
uolo, 


The  Case  ofihe  DaHkeri 

The  cause  bad  a  long  agitatiOD,  aad  was  ar- 
gued for  about  two  years  by  tbe  then  Nr.  At- 
tumey,  Mr.  Holiciior,  aud  others  of  tbe  Ung'a 
counsel  for  the  crown,  and  also  by  eounaelMr 
the  plaintiff  Mr.  Williamson.  And  theoowt 
after  long  deliberation  and  view  of  the  prece- 
dents and  book  ca>eii  produced  and  cited  on 
Imth  sides  in  Hilary  term,  1091,  gavejodg- 
nient  for  the  plaintiff,  that  the  letim  paleati 
were  good  and  bomid  the  revenue ;  and  thai 
the  plaintiff  oui^ht  to  be  mid  tbe  arrears  of  tha 
Miid  iiOl.  per  annum,  and  tbe  growing  doty  lor 
the  future. 

Whereupon  the  then  Attorney  General,  oa 
the  behalf  of  his  majesty,  broo^t  a  writ  of 
ernir  retumabkf  before  the  then  oommiMMNMra 
of  the  ureat  seal,  who  therrnpon  ordered  all 
tlie  judifes  to  be  attended  with  copiea  of  tha 
procet-dinirs,  and  that  they  shoidd  give  their 
assiKtance  at  the  arguinent  of  the  case :  antf 
af^er  the  cause  had  liceu  long  and  many  timea 
argued  by  couuMrl  at  the  bar,  at  last  the  jndgea 
assistants  severally  and  solemnly  arguod  the 
same,  and  were  all  of  opinion  (eioept  the  lord 
chief  justice  of  the  Common  Pleas)  that  tha 
letters  patents  were  good  in  law,  and  tkat  tha 
plaintiff  had  a  good  title,  aud  that  the  iudgOMai 
given  in  the  Exchequer  was  goiid  and  ought  la 
he  ariirnied,  and  that  the  plaintiff  Mr.  William- 
son  ought  to  be  |iaid  his  anvani  aud  the  falMra 
duty  acconhug  to  the  said  letters  |iatenla  and 
judgment.  Hut  the  lord  chiei*  justice  of  tha 
Coiiunoii  Pleas  was  of  opinion,  that  aitboogh 
the  grant  or  letters  patenia  weregiKid  in  law, 
yet  that  the  olaiuiiff  had  nut  taken  a  proper  re- 
medy, and  that  the  court  of  Exchequer  had  no 
jurisdictiiNi  in  this  cause.  .4nd  the  right  ho- 
nourable the  ihiti  lunl  keeper,  (now  lora  chan- 
cellor) ha  vim;  publicly  argued  the  said  caaac, 
and  being  of  die  same  opinion  as  to  the  j  was - 
diction  of  the  «Mfurt,  for  thai  and  several  oilier 
reaauus  offtTiil  by  his  lordship,  was  pleased  la 
reverse  the  judgment. 

Upoi»  which  J  tMlgmrnt  of  rev isal,  the  plaintiff 
Mr.  vVilliamsoii  bath  bruught  his  writ  of  error 
in  the  House  of  Lonis,  and  humbly  hopea  their 
lonlshi|M  will  be  |deaM*d  to  reierse  the  jndg- 
menl  given  by  the  lord  chancellor,  and  affifni 
the  iudgment  given  for  the  plaintiff  in  the  court 
of  Exchequer.     CuuMdering, 

I.  Thsi  the  plaintiff  is  a  purchaser  upon  « 
full  and  valuable  consideration  from  sir  Kohcrl 
Vyner  the  iiatentee,  hating  delivered  up  tha 
security  he  had  fur  his  debt,  and  accepted  tha 
6u/.  |ier  annum  in  liuu  thereof. 


II.  Tiiat  the  court  of  Exchequer  (who 
alw4\s  exceeding  careful  of  the  revenue,  i 
the  kiiig*!i  inti-re^t,  being  more  immfdlalify 
bound  thereunto  by  the  oaths  than  tlic  rert  of 
the  judges  are,)  u|ion  mature  and  great 


beiatinn,  and  M*an'ii  anil  view  of  many 
precetli'iiis,  did  solrmiiiy  adjudge  and  dedara 


the  law  to  be,  that  the  letten  iiateuls 
and  that  the  plaintiff  had  taken  a 
medy,  and  ought  to  be  paid  hii  aanH^ 
the  arrean  thereof. 


joaj 


in  tht  Couft  of  Exthtquer,  JJc. 
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III.  Tlmr  kllllie  jiHlgM  called  to  the  \an\ 
clioncellor'i  (ttfistaDce  (excr|it  itie  loril  chief 
jusUM  ot'  tbe  Cominan  rieus,)  upoa  aevcril 
•lays  Bolemn  argumenti  anil  ilebala,  gave  tliPtr 
0|HniaiM  for  the  plahitilf  in  BfErmance  of  ilic 

{Dilgment  in  the  Exchequer;  and  Ibtlthe  aaitt 
ctten  patrnti  were  good,  ami  ought  lo  be  cdiD' 
plied  with  ill  payiog  the  said  anniiitVt  Bnil  llial 
the  pUiniiir  iiad  taken  *  jirojier  ttatLAy  lo  te- 
corer  ilie  same. 

IV.  Evrn  the  opiDioD  of  the  lord  chief  jux- 
Ike  of  the  CommuQ  PteaH  wu  (u  if  humbly 
ConceiTcd)  that  the  granti  and  letlen-  palenli 
were  gond,  and  coDTejred  a  legal  ligbl  and  title 
to  tbe  )iolenlee  ;  yet  that  this  right  wai  wilh- 
outarenicily  ;  tor  Ibatthe  court  ofBxchequer 
had  no  power  orer  tbe  king's  maoey,  when  it 
waa  brought  into  the  receipt,  their  power  being' 
VTcr  i(  a*  waa  allcdgeri  in  tranulu,  before  paiii 
In,  and  only  to  enforce  the  payment  tliereof ; 
whrreai  a  right  and  titjo  wiilioiit  a  remedy 
(and  no  othrr  l^al  remedy  was  preteriiieil  id 
be  pointed  out  10  the  plainliff)  acema  eonirary 
to  all  !•««,  and  lolhenileaof  Juilice  and  rea- 
son :  and  indeed  it  would  be  a  hard  thinp  to 
•ay  that  the  court  of  Exchequer  can  relieve  the 
king  against  the  subject,  and  not  lielp  and  re- 
liere  the  mhiect  when  he  produces  a  ietpjl  title 
^^Dst  the  king.  This  hath  oot  bi-cn  the 
pnu»ic«  of  thai  court  lor  near  the  latl  900 

V.  The  ohjectiooi  w  much  innateil  upon, 
that  the  lord  treasurer  is  superior  lo  the  barons, 
and  therefore  not  to  be  oraiMDdeit  by  Ihem  10 
pay  monies ;  and  Ibat  in  caae  the  barons  can 
tlikpnse  of  the  kiag'n  money,  it  may  weakcMi 
and  preTcnt  the  public  security  when  the  ne- 
ci-ssities  of  the  stale  require  ittnbe  otherwise 
*iii]diiyed,  are  thus  answered.  That  ahhoujrji 
till-  Ion]  treasurer  is  a  (greater  perton,  vet  lie 
■lid  all  the  subjects  are  inferior  to  thi?  king's 
vuurtu.  That  the  bamns  senil  Ibis  command, 
ai  ihey  are  a  court  of  justice,  and  in  (he  name 
of  ilie'  king'  liimself;  so  that  it  is  the  kinc  by 
his  writs,  and  not  the  barons  that  command  ibc 

The  barons  have 


DO  power  to  dispose  of  the  king's  money,  bii 
wbcre  they  have  a  warrant  under  the  great  0 


It  tbe  en 


in  this  a 


'e  that  tbe  king's  grant  and  lettns  jia- 
teiil!]  be  made  eflectuat,  and  that  the  onicprs  of 
tbe  crown  dn  their  duties  for  that  purptKe,  as 
liy  Ibe  said   letters  patents  they  are  eojotued 

VI.  This  cause  in  conieqaeoce  most  affect 
all  persons  claiming  under  tbe  croiTD,  or  fasTiug 
any  tallies  or  order*  opon  or  paynunta  out  of 
tbe  Eicbequer  ;  for  all  thoM  will  b«  made 
much  belter  or  wone  by  Ihejudgmenl'of  tbe 
lords  in  this  case. 

niierefoc*  the  plaintiff  hmnUy  pnyt  tbat 
the  judgment  of  tbe  rcwMl  may  barerersed, 
and  ibat  the  ju  Jganat  af  tht  OMrt  of  Exche- 
quer BMiy  be  ""^ "*  " " — 


April  4,  1699. 
Tbi«  Jay  Hr.  baron  Hatsell,  in  the  usinL 
mnnner,  brought  in  a  writ  of  error  from  his 
mpjrslyN  court  of  Exchequer ;  viz.  Robm 
WilbamMn  plaintiff,  against  the  AUomey  Ge- 
neral dermdaul. 

December  6t  1609. 
Upou  reading  Ibe  petition  of  Itobert  Wil- 
liamson merchant  -,    ibewiug,  «  Hial,  on  III* 
41b  of  April,  1G99,  by  awritoferror,  thepeii- 
brought  a  record  bcluretbis  Hou—   ''- 


lord  chancellor ;  and  that  the  petitiunrr 
bulb  assigned  errors  on  tbe  said  judgiaeut  of 


aid  errors  assigned  :"     It  is  ordered,  lliat 


January  19,  iroo. 

Afirr  hearing  counsel,  thi«.d«y,  fnr  Iliibert 
Wiltiaimon,  plaintiff  in  a  n  n't  of  ermr  deiicnd- 
ingintbi*  House,  where  unto  his  majesty  by  his 
attorney  general  is  iteteudant :  It  is  ordered* 
that  ihis  Iloiise  will  hear  counsel  for  his  om- 
jpsty  thereupon,  to-morrDir. 

January  SO,  irOO. 

AOor  liearing  this  day  coiiixrl  for  his  ma- 
jpsiv.  upon  tlw  writ  of  error  dependinc  in  ihil 
\\"a*r.  wherein  Robert  Williamimn  n  pTaintiff  \ 
niid  h\a  majesty,  by  hhi  atlnrnev  general,  de- 
rt-nilnui  :  It  is  ordered,  Ibat  this  House  wilt 
licnnlie  Judges,  lo  this  matter,  on  Monday 

January  9S,  ITOO. 
AlVr  liearing  Ibe  Jadges  this  day, 
ihvir  opinion  upon  the  wnt  of  error  de^ 
in  iliin    House,  wbfrrin  Robert  Willisiaaaa  m 
ptaintitT;  aul  hia  majesty,  by  bii  attorney  ge- 
neral, iletendaut :     It  ia  ordered,  that  the  da- 


day,  to  gi** 
r  depMiffiftf 


bat  haih  been  offered  in  this  matter 
shall  be  resmnedto-aHirraw;  and  all  the  Judges 

lo  UtlClllI . 

January  93,  iroo. 
After  hearing  counsiel  at  the  bar,  to  argoa 
the  errors  asiigned  upon  the  writ  iif  error  de- 
pending in  this  House,  wherein  Ilnbert  Wil- 
liamson is  plaintiff;  and  his  majeslj-,  by  his  at- 
torney geiMnU,  defendant;  ar  '  '  '  -'-  •■-  — 
upon  ;  Thiaquettioo  waipnt 
Jw^mentof  rarenal  aballba 
waa  rcMtlnd  in  the  affirmative. 
Umre  brias  aakadt  and  given,  fiir  any  lord 
"  lor*^  wboaa  mdm  im 
ri,d>«MMl,  ftrtbaBM.- 


ipnt,  ■■  Whether  tha 


»in 


12  WILLIAM  m. 


'*  For  thttt  vie  conceive  it  did  not  appear  that 
crer  any  such  jud){raent  w »ii  giren  by  the  Ex- 
chequer, before  ihe  anuexiuj^  the  court  of 
Augim* uiatioDS  to  tliv  Exchcqufr. 

**  Fur  that,  UDcetbe  dtssulf  ini;  and  anncxine 
of  the  said  court  uf  Au^ientatioos,  then*  buth 
no  such  judgment  bccu  f(iTeti,  unleas  in  suih 
cases  which  were  in  the  cui^izjocs  of  the 
court  uf  Auiriucntaiions  befure  it  was  dis- 
solved. 

**  Tliat  tbe  jud^ents,  in  the  cases  of  Mr 
Henry  Ne»il  and  Mr  Ttiomas  H'nuh,  and 
others  of  the  hke  naturt  cited,  seem  tu  be  by 
virtue  of  the  jHtwcrs  ol  the  cuurt  of  Au^meuta- 
tiuns  lieing  annexed  to  the  court  of  Exche- 
quer. 

**  That  those  courts  were  duly  annexed,  ap- 
pears by  the  ureamble  ot  tbcatatute  1  EHz.  cap. 
4,  by  the  lurd  chief  justice  Bromley's  case,  aud 
by  tlie  case  of  the  earl  of  Devonshire  in  Cook's 
llr ports  ;  and  for  that  the  court  of  First  fruits 
mnJ  Tenths  was  dissolved,  and  annexed  in  hke 
mauuer   to  the  Exchequer,  as  the  court  of 
Augmentations  was ;  h  hicb  powers,  by  that 
annexation,  subsist  in  that  court  to  this  day." 
Signed  •'  Lonsdale,  C.  P.  8.  Stamford,  Rivers, 
J.  Culpeper,  Ber^favenuy,  Audley,  lia- 
versham,  \V.  \l'i||;oni*,  Cli.  Saruni,  Sy. 
Eliens',  Kic.  Petriburg.'* 

Williamson  v.  Regem 
jl'dgmekt  of  reversal  revebsed. 

>Vhereas,  by  virtue  of  his  miyestv's  writ  of 
error,  returnable  into  the  House  of  Peei-s  in 
parliament  assembled,  a  record  of  ilie  court  of 
Exchequer  was  brought  into  this  ilouve,  tlie 
4th  dav  of  April,  1699,  wherein  a  Judgment 
given  by  the  barons  of  the  said  court,  in 
Hilary  term,  169 J,  fi»r  Robert  Wiiliaiiisun, 
against  his  majesty's  Attorney  fjeiicral,  fur 
the  payment  of  an  annual  sum  uf  60/.  and  Uie 
arrears  thereof,  out  of  the  herciMtary  rt-vciuie 
of  excise,  was  in  Micliaehiuis  term,  1690, 
reversed  in  the  Exchequer  chamber,  by  the 
Lonl  Keeper  of  the  great  aval  of  England,  now 
Lord  Chancellor : 

After  hearing  counsel  several  days,  to  argue 
the  errors  assigned  upon  the  said  writ  of  error ; 
and  due  consideration  of  what  was  otIVrul  on 
either  side  ;  It  is  this  day  ordi*red  and  ailjuili^etl, 
by  the  Lords  spiritual  and  temporal  in  parlia- 
ment asaemblcHl,  That  the  s:iid  Judgment  of 
Reversal  shall  be,  and  is  hereby,  rererst^ ; 
and  that  the  said  Judgment,  given  by  the 
barons  of  the  Exchequer  for  the  said  llobert 
Williamson,  shall  be,  aud  is  hereby,  affirmed. 

The  tenor  of  which  Judgment,  to  be  affixed 
to  the  record  to  be  remitted,  lolluwetii : 

*  Postea,  scilicet,  quarto  die  April  is.  anno 
'  regni    domini   regis   nunc    undecimo   pripd. 

*  record,  et  proc»*sti.  prad.  cum  uuiiiibus  ea 

*  tangent,  dicto  duiuinG^regi  in  prxsniti  jtarlia- 

*  mento  apud  Westm.  in  cam.  Midd^x.  pned. 

*  assemblat.  secundum  exigent,  brevis  pned. 

*  misK.  sunt :  posteaque,  scilicet,  undccimo  die 
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*  ejusdem  mensis  Aprilis,  conin  eodem  dooHoo 

*  re^e  in  cur.  parlianienti  pned.  vm.  prsd. 
'  Rob'tus  Withitmtii  u  in  propria  penooaaua,  eC 

*  die.  quud  ill  rec«)i-dfi  et  process,  habit  in  prvd. 
'  camera  conrilii  juxia  scaccarium,  voent.  Le 
'Coiiiicill  (*huuib«*r,  ac  eiiaiii  in  retMilaon« 

*  prvd.   jutlini.    sic*,  ut  pnrttrtur,  per   di£l. 

*  duiiiinuiii  ciutndftn  iiiagni    rigilii   Angl.  in 

*  eadein  cauiiTi  i-unrilii  jnxU  M'acfarium  prvd. 

*  redilii  liiuuili'St.  r.!,  ernii.  iu  hoc  videlieet, 
'  quiNl   pruiil.    Uxtt^  |Niteul.  et  prvd.  script. 

*  aK»igiuitioni!k  lu  furuia  |>rapd.  superitu  rrcHnt. 

*  ipsi  eidem  Rob'to  WtlliamHon  juxta  leiiuinu 

*  ei  eflectuns  euruiidem  allucari  ddwnt; 
'  quodque  prwd.  humuia  quidriiigint.  etquinqitf 
'  hbrar.  de  arrearag.  pro  prcd.separal.  quarlcr. 

*  ann.  eidnn  Rob'io  «olvi  debet;  et  quod  prad. 

*  annual,  reddit.  sive  sum  ma  seiagint.  Iihfmr. 
'  eiilt  m  Rob*to,  huiredibut  et  aMignaiis  mil, 

*  annuatim  suki  ilebet,  modo  et  fomn  |irQal 

*  pned.  barones  dc  vcaccarto  dicti  domini  regis 

*  et  diciiE  dominc  nupcr  rrginv  considarmv** 

*  runt  et  adjwiicaverunt,  eo  taurn  non 
'  conaidcrai.  exiKtit,  |ier  diiium  durainum 

*  todem  inagni  sigilli  Angl.  in  praed.  oa 

*  concilii  juxta  scaccarium  |irctl.  quod  jndieinm 

*  pra*d.  sic,  ut  pru-fertur,  per  prwi.  bnraoei  da 

■  scaccario  dicii  dimuiii  nunc  re^  ft  diela 

*  nu|icrdoniiniF  regiiie  Maris  reddit.  re^ocrtWy 

*  ailnulletur,  et    |M'nttus  pro  nullo  habMtur: 

*  iih'u  in  €0  iiMuileste  est  errat.     Emtuni  cal 

*  etiapi  ill  hoc,  quod  per  record,  ejuadem  jtidKii 

*  per  eundem  doininuro  cibtodem  magni  aigiUi 

*  Angl.  in  nrwd.  camera  coiicihi  juxtm  soncca- 

*  riiini  pned.  n'ddit.apparet,quod  idem  judicium 

*  per  eundem  duminum  cusiodem  magni  ngilli 

■  Angl.  in  pneil.  rameni  concilii  juxtm  sooca- 

*  riiiiu  pripd.   rtnldit.  in  forma   prad.  reddic. 

*  cxisiit.  pn)  dicto  dmoino  rege  nunc,  versus 
'  (Ml mil- in  RoU*iuiu,  ubi  piT  log.  tenw  jwKciuB 

*  ill  lid  ri'ddi  ilebuisM't  pro  ipso  eodem  Rob'lOv 

*  vi*rMis  praifatiim  dominum  nunc  regrm,cC  iibl 

*  per  lc;r.  ti'rnr  jiuliciuin  rt*ddit.  per  oarooes  in 

*  cur.  scaccarii  athriiuri  et  non  reversari  de- 

*  huisset :  iileo  in  eo  manifesto  eat  errat.  Et 
'sic  idcui  l^lb'tus  dicit,-quod  in  rcoordo  et 

*  pf'tcesis.  pned.  in  |ira.*d.  camera  concilii  ju^^ 
I  '  sruccarium      pr»d.    vocat.     Le     Counoell 

*  Chamber,  ac  etiam  in  redditione  judicii  pned. 

*  sir,  ut  pru:rertur,  \n.'r  dictum  dominum  custe- 

*  di.iu  iiiu}:iii  sisrilli  .\iigl.  in  eadem  camera 

*  c«m<  ilii  juxiu  scaccarium  prsd.  redd  it. 
,  •  maul  teste  ist  mat.  Et  super  inde  idem 
!  *  Uiib*lus  pel  it,  quud  judicium  illud,  tic,  ut 

<  pra.'krtur,  ntrdict.  duiuiuum  rustodem  magni 
I  *•  s\\r\\\'i  AnuV  ill  eadem  camera  concilii  juta 
I  *  scarrarium  prK«).  reddit.  ob  errorca  pnra.  d 
.  ^  ai.  in  retold,  ft  process,  pned.  in  endcfll 
I  '  (Mintra  concilii  ju\ta  M-accaiium  prsdid. 
-  *  vucat.  Le  Cutincell  Chamber  habit  frmtUP 
I  *  revnci'tur,  ailnulJeiiir,  et  penitus  pro  nnllo 

*  hiilitMtiir.      Kt   intido,   ad   banc   MHioiicm 

*  parliaini'uti  tiMii.  |ier  prorogationem  4irftinw 
I  '  sfxtn  div  Niiteiiibris,  anno  undecimo  nnnn* 
■  *■  dictfi,  coram  eodem  domino  rege,  in  tnogm 

^  curia    pariiamsnti   apud    Wcrtn.    in 
j  •  Middi'x  aiaemhlat.  ven.  Cam  pradiet  ~ 


1  IS]        Proeee£ngi 

Willitmion  in  propria  penona  rami  f{mm 
Thomas  Treror  aIimi,  attomat  domioi  reg[ii 
nanc  general,  qui  pro  eodem  domino  rage  id 
hac  pule  aequititr,  lu  proprb  pertooa  sua ;  et 
super  hoc  idem  Robertus  Williamsoo,  alle- 
gando  error.  [»nied.  per  ipsom  Rob^m  tupe- 
rius  in  (brma  prad.  allegat  pet  qood  prisd. 
Tliomis  Treror,  qui  seonitur,  &c.  ad  error, 
prcd.  respondeat.  See.  £t  super  inde  didns 
attomat.  oomini  regb  nunc  general,  qui  s^ 
quitur,  8cc,  die  qjuod  nee  in  record.  eCprooess. 
praed.  habit,  m  prad.  camera  concilia 
juxta  scaccarium  prsraict  focat  Le  Councdl 
Chamber,  nee  in  rsdditione  prml.  jndicii,  sic, 
ut  prafertur,  per  dictum  donunum  cnstodero 
magni  sigilli  AngL  in  eadem  camera  ooncilii 
juxta  scaccarium  nnsd.  reddit  in*  ullo  est 
errst  £t  pet  quod  curia  parliamenti  pned. 
hie  prooedat  ad  examinatiooem  tam  record, 
et  process,  pr^.  habit  in  prsil.  camera  oon- 
cilii juxta  scaccarium  pnra.  et  reddition.  ju- 
dicii  pned.  sic,  ut  prsfertur,  per  dictum  do« 
minum  custodem  msgni  sigilli  Angl.  in  eadem 
eamera  ooncilii  juxta  scaccarium  pned.  reddit 
quain  mater,  prad.  per  pmdlct  Rob'tum 
Williamson  superius  pro  erroribns  assignat 
et  allegat.  et  quod  judiciam  pradict.  ut  pra- 
fertur,  per  dietqm  domionm  custodem  msffui 
s^li  Ao^»  reddit  in  omnibus  affirmetur,  £e. 
Thomss  Trevor.  Et  ouia  cur.  pariiamenti 
nunc  hie,  scilicet,  apnd  Westm.  prad.  in  com. 
BIidd*x  assemblat.  de  judicio  sno  de  et  super 
pramiis.  reddend.  nondumadrisaturydiesinda 
datesttam  pned.  Rob*lo  Williamson,  quam 
pned.  Thom.  Trer or  militi,  qui  pro  eodem  do- 
mino rege  in  hae  parte  seqiiitur,  &c  ooimm 
domino  rege,  in  eadem  cur.  usque  ad  diem 
Martis,  Tioesimom  tertinm  diem  Jannarii  ex 
tunc  prox.  sequen.  apnd  Westm.  in  com.  Hid- 
dl'x,  de  judicio  suo  inde  audiendo,  eo  quod 
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dem  cnr.  nondum,  dec. ;  ad  quern  dien,  coram 
domino  rege,  in  eur.  parliament,  prsni.  Ten. 
tam  prad.  Rob'tns  Williamson  quam  prad. 
Thomas  T^or,  qui  pro  eodem  domino  refpa 
in  hae  parte  sequitur,in  propriis  personis  sua ; 
super  quo,  yis.  et  per  eandem  cur.  parliamenti 
nune  hie  plenins  inteltectis  omnibus  et  sin* 
gulis  premiss,  maturaqoe  deliberationo  inde 
nabita,  videtur  eidem  cnr.  psrliamenti  nunc 
hie,  quod  in  reoordo  et^  process,  prad.  habit, 
in  prad.  camera  concilii  juxta  scaccarium,  ae 
etiam  in  redditione  judieii  per  dictum  domi* 
num  custodem  magni  sigilh  Angl.  in  eadem 
camera  concilii  juxta  scaccarium  prad.  reddit. 
manifesto  est  errat  Ideo  cons,  est  per  csn- 
dem  cur.  pariiamenti,  quod  prad.  judicium 
refocation.  in  prad.  cameia  conalii  juxta 
scaccarium  vocat  Le  Councdl  Chambet, 
per  dictum  dominum  custodem  magni  sigilli 
Angl.  reddit.  re? ocetur,  adnulletur,  et  penitua 
pronullo  habeatnr;  etquod  prad.  judicium 
per  pradict  baron,  de  scaccario  pnedict  in 
forma  prad.  reddit.  in  omnibns  affirmetur,  pt 
in  omni  suo  robore  stet  et  efiectu  ;  et  qiiod 
idem  Rob*tiis  Williamson  ad  omnia  qua  ipse 
oceasione  prad.  Judieii  rerocation.  in  pnsdict 
camera  concilii  juxta  scaccarium  reddit 
amisit  restituatur,  &c.  Super  quo,  record  et 
process,  pned.  in  eadem  our.  pariiamenti  in 
pramiss.  habit,  in  cur.  scaocarii  pned..  pro 
executione  super  pradict.  judic.  bam.  prad. 
in  praed.  cur.  scaccarii  pnBd.  pro  pra- 
fat  Rob'to  Williamson  fioid.  etexeqaend. 
juxta  fbrmam  et  effectum  judieii  prad.  re* 
mittuntur.' 


See  an  oboerration  of  lord  Mansftdd's  con- 
cerning this  case  in  Nacbeath  v.  Hsldimaodp 
I  Term  Rep.  179.  See,  too,  the  rroixedinga 
against  lord  Sommers  and  others,  a.  o.  1701. 


415.  Proceedings  against  Christopher  Phillipsone,  for  drinking 
the  Healths  of  the  late  King  James  and  the  Prince  of  Wales^ 
and  for  treacherously  wounding  Ensign  Loudoun  :*  9  Wil- 
liam HI.  A.  D.  1697.  [Now  first  printed  from  the  Records 
of  Justiciary  at  Edinburgh.] 

December  6^  1697. 

Information  for  his  Majestie's  Adfoeat  and 
Abram  Loudoun,  Ensign  in  the  Lord  Lom's 
Regm't  AOAmsT 

Ckriitopher  PkUliptone. 

The  said  Christopher  Phillipsone  being  in- 
djTted  att  the  instance  of  his  majestie's  adrocat 
anil  Abram  Lowdoun,  upon  the  lavrts  and 
acts  of  parliament,  by  which  all  personcs  are 

*  As  to  cumulation  of  crimes  in  one  dittay» 
see  in  this  Collectian  the  Casa  of  Naima  and 
OgiWy,  A.  D.  1765. 

VOL,  XIV. 


oUidjged  to  acknowledged  and  reongniii 
William  as  king  of  thw  realm,  and  that  none 
presume  to  owne  or  acknowledge  the  late 
bog  James  for  their  king  under  all  highesi 
pains;  ^nd  thai  it  is  dedsired  tresMme  in 
anj  of  the  subjects  of  this  kingdorae,  by 
wiyteing,  speaking,  or  auT  other  maimer  uf 
way  to  dis90wne,  quarrelT,  or  impugoe  hit 
muestie's  roj-sll  power  and  authority,  or 
right  ALd  title  to  the  imi^vne,*  and  that  the 
batting  and  wounding  any  persona,  esp^ 
daily  with  a  mortall  weapon,  and  in  a  treanne- 

*  See  the  sets  printed  m  the  Case  of  Ate* 
andcrFUoume,  ?oL  15,  p.  1450* 

I 
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I9M  %wi  dtftdcMlM  mifiMr,  te  ft  hM  ^TIM 
•ttd  Mfarriy  imnnhftble ;  ftnd  Ibt  iwd  CTri ■- 
topMP  FMHiMoii^i  in  flovraiMf  or  Di'OcMiWT, 
leM, lieiof  ID  the  bMM  tT  ■  ■■  -  R«Ml|{er, 
ntrditnt,  la  EdiDburgli.  with  the  Mid  Abra- 
hwB  L»w4oim,  did  nmlicknnly  uticr  Mvcnil 
InMonftMe  tvd  mdutjftiH  tpptchct  Bfainit 
the  kfaig^  ead  hii  gevcranciit.  disewniiY  him 
Mri  bitftiitlioiitj  awl  title  to  the  erowiie,or  at 
kfttt  qnarraHinff  or  impagDiiig  the  aaase,  and 
•ailicttlariT  did  dHnk  the  late  king  Jamca's 
Maith  aa  nnv » or  at  h*aat  did  drink  king  Janea's 
health,  and  m  heahh  of  the  prince  or  Walea ; 
irhich  when  challenged  and  rribiaed  hv  cnalne , 
I^swdon,  PhiK|iione  quanelhid  with  mm ;  nut 
aAer  the  ijnanvll  waa  acoofnodate,  and  in  ap- 
ttcaranee  orer,  and  the  |iannall  and  cnalgnc 
Lawden  wcte  atiHiittimr  in  apparent  fHendAip 


hgo  I/wdnn  beneath  thetaMe,  itwading  him 
fn  the  lonrer  part  of  the  bellT,  and  then  ied 
away,  leatittg  the  aaid  enugn  Lowdon  with  his 
award  atiekincr  in  his  belly,  and  bleeding  of  hit 
ivnundi  In  auch  a  dangerous  manner  omt  he 
red  by  all  to  be  In  haxaH  of  his  lyib.* 


_j  Judged  by 

It  waa  alleadgcd  for  the  pamiall,  that  he  de- 
nyed  the  diaovming  tif  kinig  William  and  his 
nulhority ,  or  that  he  dM  anarrdl  and  impusne 
the  asme,  and  that  the  drinking  of  the  bcalihs 
af  the  late  king  Jamea.  or  the  ininoe  of  Walea, 
tMfli  noe  disBOnning  or  king  WiHiam'a  anlho- 
ri^,  nor  did  it  fUl  under  the  act  of  parliament 
labelled  upon. 

Hccondo,  The  indytment  could  not  be  ans- 
tained,  in  so  lar  as  concerned  the  wounding  of 
Utt  said  casig|ne  London,  because  he  was  not 
yewut  to  insist  in  the  actione,  and  the  king's 
'  ndfoeat  had  noe  interest  to  insist  Ihr  any  pri- 
vale  ii^vy  nr  wrong  done  to  cnsbne  liondnn. 

TertiOi  If  the  indytment  shonld  be  sustained 
In  so  Ikr  as  oonoemed  ensile  Lowdoni  yet  the 
pannall  ought  to  be  assolzied,  because  ensign 
Laudon  was  the  Arst  aggressor,  hariag  Am 
heatt  the  pannall  with  his  land,  and  tlien  thrust 
M  him  With  his  sword  befbr  the  pannall  drew 
bis  awovdi  aoe  that  what  he  did  a  as  in  liis  own 


It  waa  answered  for  the  pursuer, 
Primo,  That  the  l^liell  was  opponneil  as  to 
the  pannall's  dissowning  and  impu^eing  king 
William's  authority  and  title  to  the  civwne, 
and  the  uannall's  drinking  the  late  king  James 
his  licelth  as  king,  at  lea»t  the  drinking  of  tlie 
htc  king  Jemc6*«  henlth  aud  the  prince  of 
Wales,  under  tbcbc  de^ignationes,  was  a  clear 
owning  of  the  late  kiny;  James,  ami  so  must 
iieceasariy  inferr  the  dissowning  of  king  Wil- 
ihiui,  and  the  quarrelling  and  inipui^fneiug  his 
ri|rht  and  title  to  tho  cruwne,  uhicb  is  directly 
c;ontrary  to  the  act  rccognizeing  the  king's 
myall  authority,  aail  the  indytment  is  ofiered 
to'be  proven  in  tbetemNS  lylielled. 

*  T!ie  tfbd  in  this  Case  is  not  preserred  in 
the  Record.-  The  orthography  of  the  Eieoord 
is  followed  here  as  in  other  cases. 


■•  Bnaigne  liawQan  waa  preaenif  mm  no* 
mad  with  hia  wajwtia^  ndfocat,  m  erdar  ta 
the  latocing  cf  the  tadytemant,  hot  he  bifag 
ana  eCeer  In  the  lard  Lame'a  wgimeni,  in 
Ftanders,  hewMuccasaitat  to  goe  tohis  chaign 
befbr  the  day  of  the  pannaH'a  apfiearanee,  mm 
the  fciDg^  adracai  hca  goad  interest  to  laalil 
in  hia  erimtnall  acttona,  even  u  to  the  l^nrla 
and  wrong  done  to  ensigne  Laodan,  aciaf  hia 
majeatie^  adfeeat  may  mabt  in  all  aetieBcat  an 


ween  b  these  eases  where  ther  ia  ritjiiiaain 
or  rii|iaMira,  hut  mem  especially  In  thia  caiM« 
where  the  Inniry  and  rialaiice  done  te  cnaigne 
Lowdon  hail  its  ryae  flVom  hia  utoiing  tn 
drink  the  health  of  fcmg  Jamea  and  the  whm« 
of  Wales,  the  pann^l  having  qimrelM  with 
him  ujKHi  the acco*t ;  aa alaome  violenee  daoa 
to  cnsigne  London  waa  accompanied  with  meat 
amavating  circumstancea,  in  that  the  nannall 
did  endearour  te  assinat  him,  and  did  mesl 
barbarouslv  and  trracherouslv  wnnnd  him,  bt 
thrusting  liis  sword  in  hia  body  under  the  table* 
which  is  evident  he  did  out  of  purpeee*  that 
the  ensign  might  not  ace  the  aword,  nmr  pfrt 
hfanaelf  m  n  pmture  to  ddbnd ;  and  it  cavMl 
be  eontrarerted,  that  even  in  the  eafae  of  mi- 
rate  bgoriea  done  to  any  man,  eapecUj  vmer 
ther  ia  blood,  the  king*B  adrficat  bee  good  i^ 
tcraat  to  pursue,  whiai  b  dear  firem  the  f^h 
act,  parliament  1  llh,  James  Olh ;  by  which  It 
is  piovyded,  that  tha  advocat  maT  pwaua  al 
crymea,  albeit  the  pairtica  ahonid  be  ailcnt  mid 
aj^ree ;  and  therfbr  it  ia  that  in  the  cnbe  of 
simple  r)-ots,  prates  will  be  austained  m  in- 
ferior conns  at  the  instance  of  the  prnV  ftnnl, 
albeit  none  of  the  |uiinies  be  complahiing,  hot 
much  more  ought  the  indytment  be  awHaiMd 
at  his  maieatie's  adrocat's  inaianre  ai  to  the 
violence  done  be  the  pannall  to  ensigne  Low- 
doun,  the  pannall  having  rertably  bad  a  4e- 
signe  to  have  killi*d  him  by  tlie  thrust,  but 
that  Providence  soe  ordered  it  that  the  wonad 
did  not  prove  mortal! . 

3.  The  alledgianoe  of  aeVe  dHbnee  cannot  ft- 
berat  the  pannall,  beoause  alwayea  denying 
that  enaigne  Lnndnnn  waa  ihe  first  airrr«aor. 


and  that  be  did  first  hcalt  the  pannall  with  hia 
hand,  or  drew  his  sword  upon  dim  ;  it  is  offer- 
ed to  lie  proven  that  the  said  prroeedioic  quar- 
rell,  if  anv  was,  wax  arrommudat  and  taken 
away,  ancT  the  pannall  and  the  aaid  ensigne 
liowden  were  sitting  tngither  as  good  friends, 
aud  ilicrailer  when  the  cusigae  was  expecting 
noe  harnic,  the  pannall  did,  as  it  were  under 
trust,  most  basely  wound  the  ensigae,  by  A 
thri»»t  of  liissu^ril  underneath  the  labia. 

In  res|»ect  of  all  which  the  defenee  e^ht 
to  be  ro|iellcd,  and  the  indvtmcnt  found 
levant,  and  the  |«nnall  ouglit  to  paaa  to 
knowledge  of  ane  assyre. 

IimmMATioN  and  DEVENrts   far  Chriatephifc 
Philipson,  against  tlie  Lybell    and 
maiion  niispd  and  tnsisteil  in  by  fill 
jesiie'a  Art«-ocat  lor  the  pnhlict  interaalt 
in  the  name  of  enaigne  London  aganwtMii, 

The  lybell  being  hulden  aa  repeated.  It  was 
aaawered  for  ihepaouall, 


117]       for  drinking  the  H«allh$  tf  King  James,  S(c.        A.  D.  1697. 


[118 


Priiju,  tliat  \\m  indytment  in  sua  fiir  as  re- 
laU's  to  any  wroti^  or  injury  allea(l<(ed  done 
ticusi^^iie  Ijoudoun  cannot 'be  snstainedi  be- 
cause tuo  said  ensi|«iie  Luwdoun  is  neither  cotn- 
peiring  to  insist  iticrin,  nor  is  titer  any  pro*rie 
troin  hlra  to  any  other  persoue  to  compear  and 
insist  in  the  isanie,  and  albeit  the  kin^  may 
liavti  very  f^ood  interest  where  any  of  his  sub- 
jects are  either  killed  or  mutilat,  or  otherwayes 
disabled,  from  doeing^  him  service,  to  insist 

*  a«l  vindictani  publicam,'  yet  wliere  nue  such 
tbiotr  19  |ybelle<l,  it  is  thought  a  thing  extraor- 
dinary and  unparallelled  to  sustaine  proces  at 
the  king's  advocate's  instance  for  a  private 
scuffle,  where  the  persone  allcadged  injured 
is  neither  compeiring  personally  to  insist,  nor 
any  niandat  from  him,  because  if  he  were 
compeiring  and  pcrsonallv  insisting,  the  pan- 
nail  coulu  exclude  him  by  unanswerable  and 
relevant  defences,  which  he  could  prove  at 
the  barr,  by  the  oath  and  depositione  of  Low- 
doun  himselfe. 

2.  It  is  absolutely  denyed,  tliat  ever  Loa-  I 
doun  himselfe  dkl  either  consult  or  advyae 
with  my  lord  adrocat  anent  the  raiseingof  this 
lybell,  he  bareing  gone  off  the  kiogdome  se- 
veral! nioneths  Seifore  the  raising  therof,  and 
not  yet  returned,  but  the  true  occasione  of  all 
this  lybell  is  a  designed  contry  veaiice  by  Lare's 
friends  to  force  the  pannall  to  );ive  ane  abate- 
ment of  the  yearly  joynture  payable  to  his  lady 
nut  of  Laires  his  estate,  and  it  is  thought  more 
than  ordinary  presumptione  in  them  to  gett 
such  a  villainous  contryveance  authorized  by 
any  judicature  in  the  natione ;  and  the  pannall 
(alueit  a  stran:;er)  is  soe  confldent  of  his  own 
innocence  and  of  your  lordshi (is*  justice,  that 
befor  lie  condescend  to  any  thing  which  may 
reflect  either  upon  his  own  innocence  and  the 
justice  aud  integrity  of  your  lordship's  bensch, 
that  before  he  enter  into  any  tii^ust  and 
tiordid  transactione,  he  will  ver}' freely  sub- 
ject himslfe  to  the  outmost  severity  of  law, 
confiding  only  in  his  own  innocence  and 
yor  lordship's  knowen  impartiall  justice  as 
to  all  |)ersone8,  upon  which  (next  to  God 
Almighty),  I  confldently  depend  and  relye. 

3.  As  to  the  indytment  itsetfe,  the  |iannall 
denying  the  same,  and  baill  members  and  qua- 
lifications thereof,  it  is  offered  to  be  proven,  that 
if  any  scuffle  happened  betwixt  the  pannall 
and  ensign  I/>udoo,  that  the  said  ensign 
Loudon  was  the  first  agressor,  in  sua  farr  as 
lie  did  beatt  the  |>aimall  upon  the  face  and  nose 
to  the  great  elTusione  of  bin  blood,  and  ther- 
afler  drew  bis  sword  before  the  pannall  offered 
to  draw  hiH,  and  that  befor  the  pannairs  swbrd 
was  drawen,  he  was  wounded  ov  the  said  en- 
sign Loudon  in  the  arme,  which  demonstrats 
that  the  pannall  was  *  constitutus  Id  discrimiiie 

*  v'nm ;  ^hie  that  what  he  did  theraf^er  against 
the  said  ensigne  Lowden  was  clearly  done  in 
telfe  defence,  the  pannall  being  evidently  tn 
i^timne  vite  at  the  tyrae.  secondo,  |t  is 
denyed  as  most  csAumnious,  tlial  ever  the 
nimuaJl  was  io  any  termet  of  fireindablp  with 

cBiiga  Lowdoim  ate  te  wan  b«ikt»  hMfp  and 


aliuse«l  as  said  is,  hut  that  the  wound  given  to 
the  said  ensigne  fjiiwdonn  (if  any  wa!«  tftveu, 
which  is  denyed)  was  ct  incontinenti  imme- 
tliately  after  the  (mnnal]  was  beatten  and  bledd  ia 
the  face  and  wounded  in  the  arme,  as  aforesaid. 

4.  As  to  the  alleadgcd  expressioncs,  it  waa 
ausiren-J, 

Primo^  that  denying  the  same,  yet  the,in- 
dytcmcnt  cannot  be  sustained,  because  prime, 
it  is  nottoiir  and  undcnyable  that  the  pannall 
hath  alwaycs  owned  his  present  majestic  as  bis 
king,  and  for  cleareing  thereof  he  can  produce 
severallcommissiones  direct  to  him  for  taking 
depositiones  in  the  cotintrey  from  die  sove- 
raigne  courts  of  England,  and  for  removeing 
dissaffected  persones  out  of  the  bounds  where 
he  lived,  and  your  lordshi|is  are  to  judge 
whither  any  such  cominissiones  would  have 
been  granted  to  any  suspect  of  disaflbctioa  to 
the  present  government. 

3.  The  pannall  denyes  that  he  named  king 
James  in  the  alleadged  health,  and  albeit  he  had 
named  both  king  aud  prince  of  Wales,  yet 
where  the  king  hath  noe  sone,  prince  of  Wales 
is  knowen^o  he  one  of  the  undoubted  titles  due 
to  the  kin^,  soe  that  the  drinking  of  the  prince 
of  Wales' health  can  import  noe  more  tlian  the 
drinking  of  king  William's  own  health,  prince 
of  Wales  being  a  title  competent  to  the  king 
of  England,  ay  and  why  11  he  have  a  sone  of 
his  own,  and  if  need  beis,  the  pannall  can  prove 
that  at  the  same  tyme  he  declareil  he  mean'd 
by  the  king  and  pnnce  of  Wales,  king  William 
only. 

Tertio^  noe  man  will  pretend  that  it  is  crimi- 
nall  to  wish  health  to  any  of  his  majeitie'a 
nearest  relationes,  and  my  lonl  advocat  will  not 
pretend  but  that  if  the  pannall  had  added  the 
word  (late),  that  ther  had  bein  any  ground  fur 
thii  iiidy tmeot,  soe  that  all  the  gudt  and  cryoM 
lybeHedis  only  streatched  from  the  omiasioiiii 
of  that  monosyllable,  which  being  only  ana 
simple  and  inadvertent  omissione  of  a  sy  liable, 
•an  by  noe  law  be  stretched  to  iuferr  a  capitell 
cry  me  or  guilt ;  but  the  pannall  absolutely  de- 
nyes the  namelng  of  king  James  at  that  tyme  : 
in  respect  whereof  he  ought  to  be  assoilzied 
firom  this  unjust  and  calumnious  complaint. 

December  80,  1697. 

Intran^ 
Chrittophir   PhiHiptone^  prisoner,  indyted 
for  assasmating  Abram  Loudoun,  ensigoe  hi 
lord    Lorne's  *  regiment,  and  drinking   king 
James's  health,  and  the  prince  of  Wales. 

Funuir^f^Sir  Puirkk  Humt  hia  aM(i't'a 
aollicitor. 

Pro'n  in  IVence.— Sir  David  Thoira,  Mr. 
John  Frank. 

MEMUOQtfWiOM. 

The  Lords  Commissioners  of  Justiciary 
having  considered  the  indytment  pursued 
be  his  majesties  advocat  against  Chnstopher 
PhiUipaone,  with  the  debate  thenipoii,  iliey 
Upd'fia  lAUhy  of  ldi«  Jaaiaihi  bealft 
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ilrpotm  thai    t)iry  wm    drinluBr 
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atkinir. nlevini  lainfarrtliep«inriiflrcuoD», 

^  floiUlLe  drinking  nf  king  Jamca'i  LmIiL  liMllhi.Lul  lir  cannolbrpaui 
aai  ih*  prise*  of  Wiln  relcvuit  ool;  to  iafitcr  tliry  wrre,  nor  « lial  worila  |mi 
■M  arhitary  piinialimrul,  and  flDila  tb*t  ^in  (Lii  ii  iht  irulli,  "i  lie  shall  ar 
ofthe  iadyimentaneut  Ibe  wouniliiitf  enu^nt  {  Sic  Subtii  .liilur,     J, 

LamlouB  witb  a  drawra  iwoni,  relrranl  (o  la 
e  arUirarjr  |iHniiliiuwit ;    but  ukhI*  iIi 
'     c  UtwdouD  wai  lh«  flr 


■gVHMor,  and  bid  waiiuilf  d  ibe  (laDiiall  with 
ft  ilnwra  award,  aod  tbat  wliat  Ibe  pauMll  diil 
waa  lor  aella  iler«uix,  n-kf  ant  la  didc  tbat 
pftirt  or  Ike  iMljtment,  and  finda  iha  reply,  tliat 
tlia  [inraiitintf  4|uanvli  w«a  taken  away,  auil 
Ibal  niigae  UtWdoiiK  and  thv  uaniiall  wen- 
iilliiig  in  tcfiBcaaf  rricddkbip  bnun  iba  pan- 


Miwr  dtftntta  propaned  Tor  llie  paanall,  and 
rcmilta  iba  poyntat  Ibuud  nleiut  !•  tbc  biiow- 
hdgeaftheaMyae. 

Sk  SHinHbitiu;    J.FaLCO»B,l.P.D.C. 


_      .  IlMn;*,  wr 

Ur.ClMriMlWIaa,B 

WaUanSMMTTcll,  in 


Willian  Sheilla,  mrchuit. 
.  AlaEUMlcr  FocIm,  gdJanut 

Alesutdcr  Uay,  nercbaBl. 

Utanaa  Chryatie,  brewer. 

Wpker  Ueruouae,  wrigbl. 

Joha  OnblHe,  tinUer. 
.  fimif  KcR,  4aybir. 

Joha  YuritMMiiM,  butler. 


t,  wrigbl. 
«rCaipair. 


'    Tha  itMTM  tewfiilly  awomc,  dm  abiccti«M 
•rAcUwTBtlMOMiinir. 


,  in  Gracoock, 
rM,  ■■iBBTTied,  purged 
if  Miliw,  piiliall  mwhII,  8tc.  and  aoleianl* 
mwM,  depnaaa  that  abaul  lb*  tyiac  lybdlad, 
Aa  ijMtl  beiajT  in  covoany  wkb  CbriatA- 
pbv  lUmeM  tM  puaall,  aadcMgne  Lon- 
itaa,  it  til*  braM  or  William  Radgcr.iBEd'r, 


WNigDeLowdoaagaTathcpaDBal  two  or  three 
felawB  apaa  Iha  fiwa  with  bia  Bm,  wharky  tka 
liaiiillwa»kM.aiid  Ikenller  tkey  bulk  aatt 
••nnatlbotiblaaainfriandriiipihal  docanat 
■Wiiinbti  wUdMT  they  drana  or  aot,  and 
«itbai  a  abort  qmc  (heraAer,tha  nanaall  inw 
bia  awDnl  pihtlly  nnder  iba  table,  Ihar  bolb 
■ningoD  one  ajrdc  of  the  table,  and  tbnulcn> 
i^oc  umdMin  in  Ibe  oimer  pairt  of  tka  thigh, 
be  batmg  bowed  binaelr  a  Kttk  dban  when  be 
Acw  hiiaword;  dapoata  beaaw  tke  wouad, 
.bM  the  aword  wm  Mt  Mt  aticfciag  in  tba 
vound,  and  the  paanaU  Iberupon  went  away ; 
■  depoau  that  cnaigBeLoailoa  did  not  dnw  iiia 
■wonl  till  ancr  he  had  leceJTcd  Ibeaaid  wouod ; 
aod  ilrpwwe  that  Ike  wound  waaqnyietlimagh 
tbaOigh.    Aateibadii^uDf  efMibe,  £* 


HiUim  S^er,  merchaal,  in  EdV,  aga4 
ihielly  j-cara  ur  llirrtiy,  married,  pur^  wmt 
awiime;  deponcadiBt  ahoui  tkelyinelebattli, 
llie  [lannall  ami  maigne  IdndoD  keingwinba* 
in  Ibe  depoufoi'a  crilar,  the  detwnMt  kmn 
the  pannall  |iropMa  the  drinking  af  lb*  plines 
oTU'atra'i  healih,  which  enaigna  Lowdoa  m- 
AmJ,  aetug  be  had  a  cDimniaaiMie  fien  hiaK 
William,  hiit  it'  he  oHVrcd  n  drink  fcinf  Wit 
tiam'a  heaHb,  he  wohM  pMge  it.  to  which  tba 
pannall  ie|J  vci)  that «  hacrer  waa  kinir  Williua 
or  king  ol  kogknd  wna  prince  of  Watea,  IDd 
lkerFU|ion  tke  deimnent  willidicw  and  left 
them,  and  witbin  Waae  than  a  qnarter  of  aa 
hour,  maigDe  l^ud'm  haring  come  up  to  tba 
depooent'i  liouae,  Kild  biiu  iliattbapaDnllhad' 
kicked  him,  and  ahene  hire  llicwenod,iibicli 
waa  fram  the  bellie  aclenling  dewawardi 
ibnugb  tbc  tbigb ;  and  tbia  ie  UN  Inalh  aa  ba 
•ball  BBiwer  to  God. 

Sir  5atsrriMKr,     Wau  KoDon. 

Jran  Wslktr,  lata  aenilrix  to  WiUiaM 
n-fTrtriTalinTr  rtrrignrd.nnirinTl-nT'liTilllirilh. 
aged  IwmtT  eight  years  or  iberky,  annwriied, 
purged  awfawome ;  driionea  (hat  ibe  lymehr* 
bellnl  Ihr  depunrnt  Wda  hi  William  KedgM^ 
cellar,  wbrr  ufae  Hailarerncr,  and  thepBiadl 
and  eiutgiw  Lowdon  and  Janwa  Kewan  beia|r 
drinking  there,  tkey  were  drinking  beallhi,  bA 
knowea  not  what  heaJibca  ibey  were,  and  ibiA 
there  were  hi^li  wonia  in  tlie  company  iiiiiiiuM 
tbem,  buldoea  not  kuow  what  llie  trofdi  wee*  t 
ihal  ahe  aaw  Lowdoun  bow  dotu  hta  kedy  aad 


he  kwl  goll  it,'  but  canout  be  peaitire  of  tba 
eipreaciuuea,  aiid  al'ierwanla  ahe  beard  than 
aay  in  Ike  houae  that  eiiaign  Lowdn  waa 
wouuded,  bat  ahe  mm  aoe  awenl  out  oor  uy 
Uaad;  depoiwaabaaawtbepaaaallgoeoaier 
the  cellar,  aha  being  aiaading  al  the  elnr4wi< 
aad  that  be  went  wiiboiK  hall  or  awerd,  «rM> 
riwick,  all  which  be  left  behind  him  in  tha  cri- 
lar,  aad  ibal  ahc  aw  the  Inlt  and  wiga,  h«l  nek 
ikeawaid,  being  lying  under  Iha  taUej  d^ 
ponca  ahe  ceanot  wryic. 

^&>l«criM«p,    DavtoBon. 
Grittell  MUtMl,  apouae  to  William  Itidgu, 


oEd'r 

JUa  IFeUare,  Cbinir^ean  m  Uisbuifb,  agii 
tetiy  one  yeara,  mamed,  pAttad  aadawanmfc 
depoaa  tbat  ibe  tyoM  lykeDed,  Iba  4qPM« 
waa  called  In  Maigni  LaaJewn  ta  WUtaa 
Rodger'*  home,  iCat  h«  migbt  panaw  lb 
wouod,  which  Lowdatw  told^n  waa  gill 

S'  the  naanall ;  deponca  Uwl  tba  Wilt 
i«w  Ike  timb  of  the  bellia  doaa  by  1km  Mk 
the  thlsh  and  threngfa  the  thigb,  hAIM 
waa  called  eboul  ane^oor  aflar  LMdn  ■•■ 
ind,  aa  tbcy  teU  him,  mI*II 
UU bim iU  Iha  iMrfllilA. 


ISI]       Jbrititibg  lie  fftaOM^  Ring. 

woamfedLDwdm;  ud  1hi«  i«  tin  tnnh  M  be 
■hall  •uwcr  lo  God. 

Sic  SubicrMtur,  J.  Waluci. 
Jamtt  Bnmnt,  chirargeon,  in  Eil'r,  aged 
flouitjr  fy^e  yevM,  married,  purged  and 
iwarne;  depooes  thai  th«  ijine  l<rMled,  ibe 
deponent  wai  called  by  John  Hallace,  ibe 
ullier  wilDca.  to  viiite  cmigne  Lowdeo,  aboiit 
liair  a  dajr,  u  he  was  inrurmed,  after  Lowden 
WB«  woanded ;  anil  det'inrs  Ibal  ibe  wound 
waa  in  the  lower  pair!  of  iLa  bellj  lowarda  the 
otouM,  and  in  the  Uiigli,  uid  m  appeared  to 
bin  Ibrongh  tha  ihigii ;  deponea  tbal  tie  beard 
tborrow  Ibe  houaetEat  eiquynPbiliasoue,lhe 
IMnnall,  had  given  ib«  vound ;  and  ibi*  u  tb« 
trutb  aa  he  ahall  aoairer  to  God. 

Sit  Suite riHtur,     JiMts  BaooTv, 
UiTiD  Home, 

the  im  medial  beiiig 


December  ii,  IfiSr. 

Thp  personea  wbo  past  upon  tbe  Aiajw  or 
Chriaiupber  Philipaooe,  pfiawier.ivtnroedtbar 
renlict  ID  presence  of  iMnidc  Loida,  wherof 
iheieDorlultoiTea:  TheAMjienhBriDgeboMn 
WiHJam  tOieilli,  mercfaanr,  ibdr  cbanoellw, 
nod  Ur.  CbaHai  Dallaa,  merchaat,  tbnr  derlt, 
and  ba«i^  ooiwdercd  tb«  Utida'  ioterloqiiiior 
nnam  iba  releraDc;  nf  tbe  tybdl  pnraned  at 
tbe  ieMaace  of  Afarain  Lnwdegne,  eamnei  and 
lae  mffcalie'*  ad*  ocai  affaanat  Cbrntopbcr  Phi> 
lipeotw,  and  tbe  poioti  ihcrin  mnhled  to  ibeir 
verdict,  baie.alwr  cwuiilerin^  tbe  <iilufn 
drpmiiieiu.allwltb  ODeToyeehHiiidiioepnjDt 
of  tbe  Lorda'  inleriocalor  proven  ibetbjr, 

Sk  Suhcribilur,  Wiuj*b  ScuEa^  Cbanel. 
Ca.  DiLLu,  Clerk. 
January  ai,  1698. 

"nt  taid  day,  aneol  ane  petition  giren  in  be 
4an  Ann«  Stewart  lady  lAwra,  mabeand  ma»- 
tioD,  "niat  wbere  it  MTiag  bein  bar  miaafei^ 
tgne  lo  be  ioanared  by  CbruOopber  Pbilif  sone, 
indyiid  befbr  the  aaida  Lord*,  «bo  prcteDdiiu' 
M  be  ene  eaiMyte  of  ■  co— iderable  fBeiilj  iM 
ftrtnae  in  Ei^nd,  bj  tbe  deocilftiU  deatsne* 
and  piwticei  of  himarifa  and 


iriea,  (be  waa  betrayed  end  iadoeed  w 
bim,  (ince  mbich  tyme  harinK  lived  witb 


n  e  most  lamel 


oUii^ed  Tut  aeHe  preaervalione  lo  r«[inJMit  to 
the  aeid*  Lorda  bew  baitatenaly  and  inba- 
■aadyehebadbaiaaMdb*  bw  aaid  bafbaad 
at  imarj  tynta  mee  ibaw  narnage,  in  aae 
moA  tlMiAe  badnaeaiA««aaeaiM-ha««ir 
ae  Smilf,  anr'  leceritf  ef  bar  Ijrft,  be  kariav 
iriibin  a  abort  Ijiae  er  Ibw  ■image.  lehbM 
hvaTaae  iBawy,iewen>,riagB,araUHm- 
l«Uegaadiri»iMd,yeBM  Ita  bMBIM 
beiaBBiledinlaTeraMauieeftoba«j»alw*a 
a^  bnoibokl  plouiihin^,  and  an  loeg  «■  tbk 
■aan  iMted,  be  abaeoied  biuiarlle  tram  hw 


rama,if«.     '  A.  IM697.  [!« 

Dvt  the  lost  mean  of  nibsiitasee  left  to  bar' 
and  ber  poor  ftmily,  and  wbat  be  Icll  in  the 
Imaae  was  fminently  poymled  by  bin  creiHlora  ; 
but  not  tbinbing  ibis  aufficieDt  id  efftctnat  bia 
dengne,  In  ibe  dead  of  Ibe  nigfai  wben  ail  the- 


dnfgged  beraut  of  bed  and  al 
ber,  wbicb  in  all  probabiliiy  ^ 

fectital,  if  tbe  had  aut  btm  rescued  frooi  bia 
cruelty  by  tbe  Dcig'liboDra,  who  by  her  feaifuU 
and  honiil  crrea  were  aliarni«d  and  came  and 
ofiiD  reliered  her  out  of  hU  iisnds,  aad  al  ae- 
rerall  other  timea  be  boiled  the  doon  upon  her 
and  biRt  alone,  and  moit  cruelly  rlragged  ber 
throiigh  the  house  hy  the  liair  of  the  bead,  and 
did  bntt  her  with  hanili  and  feet,  and  atoiber 
tymea  did  eudeavour  lo  atraugle  tier  by  tyeing 
Iier  to  the  bed  aloupe,  which  uUii^red  Um 
Dciti^hboura  somelyme  lo  tall  tbe  town  guards 
and  tomelymea  llie  minixler  of  llie  Canogalc, 
and  aefenut  olber  bmieat  people  lo  relieve  bef 
out  of  bit  bandt.all  which  cao  hr  maile  appear 
by  Ibe  captain  of  the  guard,  niiDuIrr,  and  other 
famoiit  witneaaet ;  lyba*  the  aaid  CbrktoplMv 
Pbilipioae  did  not  ooly  malireal  her  in  manner 
forasid,  but  after  be  had  profligately  tpent  and 
aquuidered  away  all  her  meana,  anil  eipoaed 
her  and  her  laniily  to  ttarve,  be  did  nwtt  un- 
justly raise  iuhihiuoa  againal  her  aa  if  tt>e  bad 
bein  a  prodigall  and  apendllirift,  and  tuiiling 
that  tlie  could  not  live  in  tecuriiy  of  bar  bfc« 
the  deaigiied  before  Iw  was  eumauueil  lo  pv 
tone  to  appeall  to  the  Lonla  of  hie  ninjeatie'ii 

erity  eouocill,  that  ahe  might  tepaiate  trtm 
im,  and  might  tie  alhiwed  her  own  JDyntnrs 
fiir  the  aliment  of  bertelfe  aod  hmily  ;  and  be- 
ing indvled  before  ibe  aaidt  Lorda,  and  that 
aeversll  lynwa  afier  be  waa  wimniitled  to  pri- 
he  bad  threatened  to  marder  ber,  or  al 

great  distresi  to  apply  lo  tbe  laidt  Lordt  of 
J  Wtioiaiy  (or  pnHeciioDe ;  and  tbeifbre  crevc- 
—  ■■--  aaMa  Lordt  in  letpeat  of  the  fonaid 


be  mi^  be  aati  al  libtety,  to  God  aafficienl 
cantioaa  aelad  in  Ibrir  lo'p'a  bonkt,  Ibal  be 
abeaM  keep  bar  barmdeH  ia  her  perama,  ibafa 
the  might  he  in  Beenrilie  BDd  fmedome  to  pn^ 
aeeolelirr  ntcewary  aclione  waiaat  bim  bafae 
Ibe  Priv][  coaaall,  which  the  hoped  their  i^pt 
wmikl  tbink  Juat  and  rtaani>ahl»,  adny  abe  da- 
d  not  to  proeacnte  him  Inr  tbe  iniaiie  ahe 


ivad,  aoe  fnitber  than  for  bar  oi 
and  preacrvatiaB,  aa  iba  aaid  pauiwa  as 
ih  bean:   And  wbiefa  petitioa  btiag  read 
.  mMOB  of  the  laidi  Lordt,  they  odainad 
dMtamyae  to  beaeia  and  aMWcrad,  wbicb  w. 


18SJ  ISWILUAMIIl.        TritU^C4i/inHirm,KiiUat,icthen,        [184 

II  alis  ibouU  intiwcr  to 


at 


to  h«  *  bvth  __   ..    __   _ 
•mI  ibM  dajr  tlie  Iiunli  CnntmiMuiiicn 
baviDf  GUBMiercd  tha    aboTe 


»  L>liu  uhI  lidy,  nyderlhepalMgf 
KDfl  tliniiuitil  ^uDd  Soott,  ud  Mihloft  bim  ■• 
br  apiirriiL-iiitMl,  arrciahd  aad  dflajnrd  m  pri- 
Hov  tiJI  Im  HwI  iha  Nnjnc.  W  aiaccn,  ■■•- 


416.  The  Trial  of  CapUin  Wiuiah  Kidd,  at  the  Old-Bailey,  for 
Murder  and  Piracy  upon  the  High  Seas ;  and  of  Nicholas 
Churchill,  Jaues  Hove,  Robeht  Lamlev,  William  Jm- 
STNs,  Gabuiel  Loff,  Hurk  Pabkut,  Richard  Barlicohw, 
Abel  Owens,  and  Darbt  AIulliks,  for  Piracy:  13  Wii> 
LIAH  III.  A.  D.   1701.* 


Ifqy  8,  trOl. 

ThB  Kintr'a  CommiMiwi  for  balding  tbe 
court  bein^  Rist  md,  tlwy  procn-dad  la  call 
A«g«MlCfnmianmtHiediipanilieUraBd-Jurj, 


ifr,  VIM,    Williun  BrmiifliloD, 
Huwril,  DmkI  Bonrril,  Hurnpbrjr  BeUamjr, 


D  Harrfa  %9,  ITOl  ■,  rM| 
B  the  JooTBkJ,  tb«  roUavi^ 


■■reh  16,  1700.  Tha  Hohm  brinf  iafonn- 
ti.  Thai  oulBin  KjM  ia  Mat  for  bww,  fran 
IhaWMl-liidini 

ddrcMba  pn. 


April  8.  Mr.  gmjulMi  V«imd  acmaiatod 
aaBMM,That  ba  hariar  pNaaatcdaa  Ad- 

4nN  ••  bii  naifaty  vmemiag  capUia  KiAd  ; 
feit  unjtji  bad  oMBHaadcd  faa  to  ac^uaiat 
fha  Baaw,  ibat  ha  SMUMty  iMviaf  raoeind 
M  Mwntar  the  arrival  aT  coptaHi  Uld  in 

tba irit  tf  Land*,  bj a ahif  whidilba lardi ar 
ttt  adminkjr  had  mdto  laieb  lia^  wUdh  »M 


March  «,  iroi.  (Mand,  lint  tbaemai- 
natioBa,  iiwtnwtioDa,  aad  aiw  all  oibR'  papoa, 
InnMiitlad  fitMa  Aa  aari  af  BaUaaanl,  tataiinK 
taoaplM  Kidd,feabndfeiiMllMilflWblT 


Nalh.  RnMnn,  wn.  Jmbna  Boltoa,  Bngiinia 
I'lfce,  Jinr^  Martnv,  BcqjamiB'  Traria, 
t*ir|ihni  ThumpHin,  Tboaua  Uoopcr,  lb*a« 
tioirer,  Kiitwrt  C'lrnirnl,  Tboraaa  Brnon, 
WilNam   Goodwin,  Robert    CaMow,  Tbonaa 

a.  tfArr.    Oealkman  of  tbe  Gnwd-jary; 
■aad  Kigelbcr,  and  b«ar  iba  cbarga. 


loni  bigti  admiral  arEnt(laad_UB  iheMlMt- 
iac  day  tbc  ml  Papvn  were  piaaeatad. 

Marcb  ir.  Onl«ml.Thataiichorilwtf!|faB 
ralali^ia  captaia  Ridd,  o  eama  frea  ibv 
awaiiMoncn  Tor  cnculiBg  tba  oCae  cf  .Igrrf 
hi|[bailaiiralorEnglaiH],iua)cd«p,  heapeaad. 
Aad  tbe  (itiiala  ciiiniiuatiaiia  oToiptaia  Ki^ 
hafore  tlia  lajd  eoaMuiaiLOtri,  irara  nfnafd 
aotMrdiagly,  aod  raad. 

Onleml,  Tbai  the  wid  cuwaatiaaa  da.lia 
upno  Ilia  taUe,  to  be  pcmacd  by  tbe  inimhiiB 
ut'tlic  llouM. 

Aim  a  podwt,  aealed  np,  -  waa  MHc4, 
wbcniB  vera  aavaral  olhar  padefa,  ar  Mlaia, 
aaalcdup.  ' 

Ordered,  Thai  the  nid  packal  ha  ^w  aaaU 

Ibrdi  M.  Ordered,  That  a  oaMHllea  la 
appeiniad  to  uaipec*  the  Pftpeta  deftvMi  j* 
fiaen  the  eoMKMMMrs  far  eueulbg  Ihc^oa 
af  totd  bigh  adurml  of  Kogland,  iJh^  |p 
eapUia  Ridd  ;  and  to  callect  and  rafart » ll^ 
Heuac,  wbat  lalaiaa  tothenid  caalaiiXW 
tbcreia. 

Harohu.  ApaiiliDDorr<«<lUfaba,aab^ 
half  of  biiaatlf,aodaihr[  Atoieniiai^  iahabl- 
taala  of  Cbulb,  the  luburb  of  tipabaa'.  aad 
aubjeeti  to  the  lung  of  i'<  nua,  «•■■  imMot«l  U> 
the  Hodae,  aad  raad  ;  u<Uuf  lanb,  Tbat  IIm 
peliliaDan  fiaighlad  a  dup,  ullnl  tba  £anjr- 
Hnchnt,  frnoi  Sural  i<i  Ueuinil,  and  lo  r*- 
tuntaHuiat:  tbatabBvritl  li>  Bri^,  abaM 
ed  u|Hti]  brr,  nl  artme  aatt, 
af  VMjaOi  rufHU,  hauWaMii,atD 
rupaat,  the  owt  of  i^  ihif  j  ffaich  «aa  aP 
taftH,  and  carried  ><**>.  l>y  rapuia  Ki^  a* 
ihiriiir'PMMaJgf  la  9wm,  dboJWwMg 


125] 


J^  Murder  and  Piraa/. 


A.  D.  L76I. 


[186 


**  The  King's  majeitv  comminds  all  jub- 
ticet  of  the  high  court  or  Adminlty ,  that  hiFe 
Any  miithority  to  take  any  ioqoii itioMi  recogni- 
canc«s,  examinations,  or  informationa  ol' 
offeDcea  oommitted  within  the  jurisdictioo  of 
ihe  Admiralty  of  England,  to  deliver  tlie 
reeords  of  the  same  into  thia  court,  &:c.    And 

i697 :  and  imiying,  that  captain  Kidd  may 
tie  examined  touching  the  premiaea,  and  the 
peiitionera  relief  ed  concerning  the  aame. 

Ordered,  That  captain  KJdd  be  examined, 
at  the  bar  of  this  House,  uponThuradav  mum* 
ing  next.  That  Mr.  Speaker  do  iaane  hia  war  • 
rant  to  the  kee|)er  of  Newgate,  to  bring  cap- 
tain Kidd  to  this  Hoase,  upon  Thuraday  morn- 
ing next.  That  the  committee  appomted  to 
insfiect  the  Papers  delivered  in  from  the  ooiA« 
missioners  for  executing  the  office  of  lord  higfa 
admiral  of  £n(;^land,  relating  to  captain  Kidd, 
anil  collect  aoil  report  to  the  Honae  what  re- 
lates to  captain  Kidd  therein,  do  sort  the  Kiid 
Paiiers  ;  antl  report  to  the  Houae  what  of  tbem 
relate  to  captain  Kidd,  npon  Thursday  next 
That  Bolton  lie  aummoned  to  attend  tbb  Houae 
upon  Thuraday  morning  next,  in  order  to  bis 
examination  in  relation  to  captain  Kidd.  That 
the  petitioner  Cngi  Babba  do  attend  tbb  Houae 
upon  Thuraday  morning  next,  with  aucb  e?i- 
deoces  as  he  bath,  in  order  to  make  oot  the 
matter  of  his  Petition. 

March  27.  Sir  Humphrey  Mack  worth,  ac- 
•ording  to  order,  reported  from  the  committee, 
vho  were  appointed  to  aort  the  Papera  delivered 
in  from  the  commissionera  for  executing  the 
fifficeof  lord  hii^h  admiral  of  England,  roUting 
to  captain  Kidd,  and  report  to  the  House  what 
of  tbem  related  to  the  said  captain  Kidd ;  That 
they  had  sorted  the  same  accordingly,  and  di- 
vided the  same  into  two  parcela;  those  which 
relate,  and  those  which  do  not  relate,  to  the  said 
captain  Kidd.  And  he  delivered  the  same  in  at 
the  clerk's  table. 

Then  captain  Kidd'a^  pri? ate  examinations, 
taken  before  the  commissioners  for  executing 
the  office  of  lord  high  admiral  of  EngUnd, 
i^-ere  read:  and  captam  Kidd  bdng  brought  by 
the  keeper  of  Newgate,  according  to  order, 
was  called  in :  and  the  petition  of  Gogi  Babba, 
formerly  presented  to  the  House,  was  again 
read :  and  the  said  captain  Kkld  was  examined ; 
and  then  be  withdrew.  And  several  letten 
from  the  earl  of  Bellamont,  and  also  from  cap- 
tain Kidd,  were  read.  And  be  wm  again  called 
in,  and  examined.    And  then  withdrew. 

Ordered,  That  captain  Kidd  be  remanded  to 
the  prison  of  Newgate. 

liesolved.  That  this  Home  will,  l«Hnovrow 
morning,  take  into  considcratSoto  the  Mimli 
commissions,  and  iiHtmctioBa  m  east*  KM, 

Ordered^  That  sir  Edmnnd  ilauUM, 
in  the  said  examinatioM  a^d  Mli^n^f||| 
this  House  to-morroA  QiorwBS; 

March  S8.    Tlie  Beai 
proceedeH  to  ta^  » 
coRlralsskm^  4ii&1i 
and  the  Hmm  '  WiDg  i 


all  otliera'  are  ooromanded  to  keep  rilenea,  opon 
pain  of  impriaoament.'' 

Then  Dr.  Oxeoden  gare  the  charge  to  the 
Grand -jury,  explaining  the  nature  of  the  com- 
mission, and  the  crimes  euquirable  by  viruieef 
it  by  the  Grand-jury.       ^ ' 

mund  Harrison  attended,  aecordiitf  to  order ; 
be  was  called  in,  and  examined.  And  then  he 
withdrew. 

.  And  a  motion  being  made,  and  the  question 
being  put.  That  a  grant,  passed  under  the 

Ercat  seal  of  EngUnit,  to  Richard  earl  of  Bel- 
imont  and  others,  of  all  the  goods,  merchan- 
dizes, treasure,  and  other  things  therein  grant- 
ed, which  should  be  taken  by  captain  Kidd 
from  Thomas  Too,  John  Ireland,  and  others  in 
the  said  grant  mentioned  as  pirates,  befbre 
their  conviction,  is  illegal  and  void ;  the  House 
divided :  Yeas  185 ;  Noes  198.  So  it  passed 
in  the  negative. 

March  99.  liesolved,  That  an  humble  Ad« 
dresa  be  presented  to  hb  majesty,  by  anch  meny- 
bera  of  this  House  aa  are  of  hw  majesty's  most 
honourable  privy  coondl,  that  he  will  pleaae  to 
gire  order,  that  captain  Kidd  may  be  pro- 
ceeded against  according  to  law. 

Mareh;{l.  The  House  being  infbrmed,  that 
captain  Kidd  desired  to  be  brought  again  to  Uk: 
House,  baTing  something  to  say  to  the  Honae'; 

Ordered,  That  captain  Kidd  be  sent  for  to 
attend  this  House  immediately:  and  tinl  Mr. 
Speaker  do  rsne  bis  warrant  to  the  keeper  ot* 
Newgate  for  that  purpose. 

The  House  being  mlbrmed,  that  capt.  Kidd 
was  brought,  accoraing  to  order,  he  was  called 
in,  ond  heard ;  and  then  withdrew. 

Ordered,  That  captain  Kidd  be  reoaanded  to 
the  prison  of  Newgate. 

April  1.  Mr.  Secretary  Hedges  acquainted 
|be  House,  that  their  Address  havlogbeenpre- 
aented  to  his  mijesty.  That  he  would  pleaie  to 
gif  e  order,  that  captain  Kidd  may  be  proceeded 
againet  according  to  law;  bis  majesty  has 
been  pleased  to  give  the  necessary  direetMMia 
for  the  trial  of  the  said  captain  Kidd. 

April  16.  The  House  being  inlbrmed,  that 
captain  Kidd  had  sent  to  the  eommissioneie 
for  execntmg  the  office  of  kwd  high  admiral  of 
England,  that  be  may  have  the  use  of  hia 
commission,  and  some  other  pipers,  at  hie 
trial;  whieh  things  now  lie  before  this  House  i 

Ordered,  Tliat  theaud  eommiasioB,  and  such 
ether  papera  as  captain  Kidd  deeirca,  be  deli- 
▼erad,  by  the  derii  efthii  Hooae^  to  the  seen- 
lary  of  Oe  adminl^.      f 
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TiMB  Um  Qrand  jury  withdrev.  and 
■one  UnM rdurned into  eomMndtaoil  the  Bill 
«f  IndictmenlagBiiiit  nipliiii  UM  for  Nnrder, 
And  aiiotber  agaiiMl  him  ud  Nicbolaa 
Cbiirebill,  James  Hciwe,  Babcrt  Lamlcy, 
^William  JflQlcuta.  Gabriel  Loffp  Hugh  Pamil, 
Richard  Barliooni,  Abd  Oweoi.  and  Darbjr 
Mullint,  for  Piracy.  Then  nrodamation  ai 
iiMial  bong  made,  the  aibreeaia  nriidiim  were 
brought  10  tlie  bar,  and  arrai|niea. 

CL^Arr.  William  Ridd,  hold  np  Uiy 
hand. 

Kidd.  May  it  pleaee  year  hwdshipo,  1 
deeire  you  to  peimit  me  to  bate  eouneel. 

Eecorder.  ^  Salathiel  Lo? ell.)  What  would 
yon  hare  couwwl  for  ? 

Kidd.  My  lord,  I  have  tome  matter  of  law 
relating  to  tbe  indictment,  and  I  deeire  1  may 
hate  conniel  to  gpeak  to  it. 

Dr.  Oxendtn,  What  matter  of  law  can  yon 
bave? 

CI,  ofArr,  How  does  he  know  wliat  it  ia 
he  is  charged  with  ?    I  have  not  told  him. 

Rtcorder,  You  roust  let  the  court  know 
what  those  matters  of  Uw  are,  before  }on  can 
bare  counsrt  asugned  you. 

Kidd.  Thev  m  matters  of  law,  my  lord. 

Recorder,  Mr.  Kidd,  do  you  know  what  you 
mean  by  matters  of  lew  ? 

Kidd,  I  know  what  1  mean  ;  I  ilesire  to  put 
off  my  trial  w  kmff  ..  I  CD,  tUi  1  can  get  my 
e?  idenoe  ready. 

Recorder,  Mr.  Kidd,  you  had  best  meution 
tbe  matter  of  law  you  would  insist  iiu. 

Dr.  Oxenden.  It  cannot  be  matter  of  law, 
to  put  off  your  trial,  but  matter  of  tact 

Kidd,  1  desire  your  lordship's  favour;  I 
Alsire  Dr.  Oldish  and  BIr.  Lemmon  may  be 
heard  as  to  my  case. 

CL  rfArr,  What  can  lie  bare  counsel  for, 
before  he  has  pleaded  ? 

Recorder,  Mr.  KklJ,  the  court  tellii  you, 
yon  shall  be  hranl  what  you  have  tasay  when 
you  have  pleaOed  to  your  indictment.  If  ynu 
plead  to  it,  if  you  will,  you  may  assign  matter 
of  law,  if  you  have  any  ;  but  then  yon  must 
let  the  court  know  whst  you  would  insist  on. 

KM*  I  beg  your  kmlsbiii's  patience  tilt  I 
can  procuns  my  impers.  1  had  a  couple  of 
French  pastes,  whicii  I  must  make  use  of  in 
order  to  my  justification. 

Recorder,  That  is  not  matter  of  law.  Yon 
have  had  long  notice  of  your  trial,  end  might 
have  prepared  for  it.  llow  long  bare  you 
bad  notice  of  your  trial  ? 

Kidd,   A  matter  of  a  fortnight. 

Dr.  Oiendcn,  Can  vou  tdl  the  names  of  sny 
persons  that  you  would  make  use  of  in  your 
defence? 

Kidd,  I  sent  for  them,  but  I  could  not  hare 
Iheni. 

Dr.  Oeenden.  Where  were  they  then  ? 

Kidd,  I  bniught  them  to  my  h>rd  Ekibmont* 
{n  New- England. 

*  He  was  tbe  prosecntor  of  lord  Coningsby 
aud  iir  Charles  Porter,  tee  vol.  19,  p.  1279. 


Reearder,  What  were  their  namei  ?  Yoa 
eannot  tell  without  book.  Mr.  Kidd,  the  eemt 
see  no  reason  to  put  off  your  trial,  thcrefhra 
yoa  most  plead. 

CL^Arr.  W.  Kidd,  holdup  thy  biBd. 

Kidd.  I  beg  your  loidahipe  I  may  bar* 
counsel  edmitled,  and  that  my  trial  mey  be  pot 
off;  1  am  not  really  prepared  for  it. 

Recorder,  Nor  never  will,  if  you  can  help  it. 

Dr.  Orendtiu  Mr.  Kidd,  you  have  had  rea- 
eoaaUe  notice,  end  ynu  knew  you  mum' be 
tried,  and  thcrcftra  you  cannot  plead  yon  are 
mt  reedy. 

Kidd.  If  TourkwdibipspermittbQeepepera 
to  be  read,  they  will  iuetify  me.  1  desire  my 
oouneel  may  be  heani. 

Mr.  Coaim.  We  edmit  of  no  oonneel  for 
him. 

Recorder.  There  is  no  issue  joined ;  and 
therefore  there  can  be  no  counsel  aseigDed. 
Mr.  Kidd,  you  must  plead. 

Kidd,  1  cannot  plead  till  I  have  tboee 
papers  that  I  iubisted  upon. 

Air.  Jjemmon.  He  ought  to  have  bis  papcn 
delivered  m  him,  because  they  are  very 
meterial  for  his  defence.  He  has  endcavowwd 
to  have  them,  but  could  not  get  them. 

Mr.  Coniert,  You  are  not  to  appeer  for  any 
one  till  he  plea<ls,  and  that  the  court  amigiw 
you  for  his  coimsel. 

Recorder.  Tlicv  wouU  only  put  off  the  trial. 

BIr.  Cmiieri.  He  must  plead  m  the  imlicf- 
ment.— C/.  of  if  it.    Make  ailenoe. 

Kidd.  My  papers  were  all  seiied,  and  I 
cannot  make  my  defence  witlmut  them.  I 
desire  my  trial  may  be  put  off  till  I  can  hare 
them. 

Recordrr.  Tlie  court  is  of  opinion  they 
ought  not  lo  stay  for  all  your  eviflence ;  it  may 
be  they  will  never  come.  Yon  most  plead, 
and  then  if  you  can  satisfy  the  court,  that 
tlierr  is  a  rruKon  to  put  off  vour  trial,  you  may. 

Kidd,  My  lord,  1  haveluisincss  in  law,  and 
I  dnire  counsel. 

Recorder.  Mr.  KiiM,  the  coarse  of  courts  is, 
when  you  have  pleeded,  the  matter  of  trial  is 
next :  if  j-ou  can  then  shew  there  is  cause  to  put 
off  the  trial,  you  may  ;  but  now  tbe  matter  ie 
m  pleail. 

Kidd,  It  is  a  hard  case  when  sll  these  tiling* 
shall  be  kept  from  me,  and  I  be  forced  m  plead. 

Recorder.  If  he  will  not  plead,  there  mut 
be  jndgment 

KiddM  My  lord,  would  you  have  me  pleal, 
and  not  to  have  my  vindication  by  me  F 

Ci.nfArr.  Will  vou  plead  to  the  indictaeBt? 

Kidd,  I  would  leg  that  1  may  have  mj 
papers  for  my  vindiraiion. 

Ci,  ofArr.  Nicholas  Churchill,  hold  op  thy 
hand. 

Churchiil.   Mt  lord,  I  desini  I  my  hava 
the  benefit  of  tne  procbmatien  ;    I  cai 
upon  the  king's  jiroclamation. 

Recorder,    If  you  do  not  plead,  the,,—, 
must  pan  judgment  upon  yoa.    Tea  oaa  hum 
no  benefit  in  what  yon  say,  tilljm  ' 
pleaded,    U*  you  were  indiclid  far  nkqr, 
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you  will  not  plead,  the  law  takes  it  in  nature  of 
a  confessioo,  and  judgment  must  pan,  as  if 
you  were  pro? ed  {guilty. 

CI.  of  Arr,  Nicbolai  Churchill,  hold  up  thv 
hand.  James  Howe,  hold  up  tbv  pand. 
Robert  Lamley,  hold  up  thy  hand.  (\Vhich 
they  did.) 

Rfcitrder,  W.  Kidd  has  not  held  up  his 
hand. 

CI,  ofArr,  He  does  hold  up  his  hand. 
William  Jenkins,  hold  up  thy  hand.  Gabriel 
Loff,  hold  up  thy  band.  Hugh  Parrot,  hold  up 
thy  hand.  Ricliard  Barlicurn,  bold  up  thy 
hand.     Abel  Owens,  hold  up  tby  hand. 

Owent,  I  came  in  upon  the  king's  procla- 
mation, and  entered  myself  into  the  king's  ser- 
vice. 

Recorder,  You  must  plead  first,  and  then  if 
there  lie  oocanion,  you  will  have  the  benefit  of 
it    (Then  he  held  up  his  band.) 

CL  of  Arr.  Dart)y  Mullins,  hold  up  thy  hand. 

MuUins,  M^y  it  please  your  lordships,  I 
■came  in  voluntarily  on  the  king's  proclamatiofi. 

Recorder.  This  is  the  same  case  with  Owens, 
3*ou  must  speak  to  that  afterwards. 

CL  tfArr,  W.  Kidd,  you  stand  indicted  by 
the  name  of  William  Kidd,  6(c.  Art  thou 
guilty  or  not  guilty  ? 

Kidd.  I  cannot  plead  to  this  iudictroent,  till 
my  French  passes  are  delivered  to  me. 

CI.  of  Arr,  Are  you  guilty  or  not  guilty  f 

Kidd,  My  lord,  1  insist  upon  my  French 
papers  ;  pray  let  me  ha? e  them. 

Recorder.  That  must  not  be  now,  till  you 
have  put  yourself  upon  your  trial. 

Kidd.  That  must  justify  me. 

Recorder,  You  may  plead  it  then,  if  the 
court  see  cause. 

Kidd.  My  justification  depends  on  them. 

Recorder.  Mr.  Kidd,  I  must  tell  you,  if  yon 
will  not  plead,  you  must  have  judgment  against 
you,  as  standing  mute. 

Kidd.  I  cannot  plead  till  I  have  these  papers  ; 
and  I  have  not  my  witnesses  here. 

Recorder.  You  do  not  know  your  own  in- 
terest; if  you  will  not  plead  you  must  have 
judgment  against  you. 

Kidd,  If  1  plead  I  shall  be  accessary  to  my 
own  death,  till  I  have  persons  to  plead  for  me. 

Recorder.  Y'ou  are  accessary  to  your  own 
death,  if  you  do  not  plead.  We  cannot  enter 
into  the  evidence,  unlessi  yon  plead. 

Ct.  of  Arr,   Are  you  guilty  or  not  guilty  ? 

Recorder,  He  floes  not  understand  the 
law  ;  you  must  read  the  statute  to  him. 

CL  if  Arr,  Mr.  Kidd,  are  you  guilty  of  this 
piracy,  or  not  guilty  ? 

Kidd.  If  you  will  give  me  a  little  time  to 
find  my  papers,  I  will  plead. 

CL  of  Arr,  There  is  no  reason  to  give  yon 
time ;  'will  you  plead  or  not  ? 

Mr.  Conicrs.  Be  pleased  to  acquaint  him 
with  the  danger  he  stands  in  by  not  pleading. 
Whatever  he  says,  nothing  can  mv ail  him  till 
be  pleads. 

tUcorder,  He  has  been  told  to,  hat  doci  not 
believe  jis. 

VOL.  XIV. 
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Mr.  Coniers.  If  there  be  any  reason  to  pu^ 
oflf  his  trial,  it  must  be  madt;  appear  after  issue 
is  joined. 

Recorder,  If  yon  say  guilty,  there  is  an  end 
of  it ;  but  if  you  say  not  guilty,  the  court  cau 
examine  into  the  fact. 

Officer,  He  says  he  will  plend. 

CL  if  Arr,  W.  Kidd,  art  thou  gnilty  or  not 

nXiyf—Kidd,  Not  guilty. 

Cl.  of' Arr.  How  wilt  thou  be  tried  ? 

Kidd,  By  God  and  my  country. 

CL  of  Arr,  God  send  thee  a  good  deliver- 
ance.    (And  so  of  all  the  rest.) 

'  Kidd,  My  lord,  I  beg  1  may  have  my  trial 
put  off  for  three  or  four  days,  till  1  have  got 
my  papers. 

Recorder,  The  judges  will  bchereby-and- 
bye,  and  you  may  move  the  com  t  then ;  we  - 
are  only  to  prepare  for  your  trial:  We  do  not 
deny  your  motion;  but  when  the  court  is  full, 
they  will  consider  of  the  reasons  you  have  tm 
offer. 

[Then  William  Kidd  was  tried  upon  tlie  in- 
dictment for  murder.] 

CL  of  Arr,  W.  Kidd,  Hold  up  thy  band': 
Thou  standet«t  indicted  by  tlie  name  of  Wil- 
liam Kidd,  late  of  London,  mariner,  &c. 

The  first  Indictment  for  Murder. 

'  The  Jurors  for  our  sovereign  lord  the  king 
do,  upon  their  oath,  present,  lliat  William 
Kidd,  late  of  London,  mariner,  not  having  the 
fear  of  God  before  his  eyes,  but  being  moved 
and  seduceil  by  the  instigation  of  the  devil, 
the  thirtieth  day  of  October,  in  the  ninth 
year  of  the  reign  of  our  sovereign  lord,  Wil- 
liom  tho  third,  by  the  grace  of  Gdd,  of  Eng- 
land, Scotland,  France,  and  Ireland,  king, 
defender  of  the  faith,  ^.  by  force  and  amis» 
&c.  upon  the  high  sea,  near  the  coast  of  Ma- 
labar, in  the  East  Indies,  and  within  the  ju- 
risiliction  of  the  admindty  of  England,  in 
a  certain  ship,  called  the  Adventure -galley 
(whereof  the  said  William  Kidd  then  was 
commander),  then  and  there  being,  feloni- 
ously, voluntarily,  and  of  his  malice  afore- 
thought, then  and  there  did  make  an  assault 
in  and  upon  one  William  Moore,  in  the  peace 
of  God  and  of  our  said  sovereign  lord  thekin^, 
to  wit,  then  and  there  being,  and  to  the  ship 
aforesaid,  called  the  Adventure- galley,  then 
and  there  belonging ;  and  that  the  aforesaid 
William  Kidd,  with  a  certain  wooden  bucket, 
bound  with  iron-hoops,  of  ttie  value  of  eight- 
pence,  which  he  the  said  William  Kidd  then 
and  there  had  and  held  in  his  right  hand,  did 
violently,  feloniously,  voluntarily,  and  of  bis 
malice  aforethought,  beat  and  strike  the 
aforei*aid  William  Moore  in  and  upon  the 
right  part  of  the  head  of  him  the  said  Wil- 
liam Moore,  a  little  above  the  right  ear  of  the 
said  William  Moore,  then  and  there  upon  tbe 
high  tea,  in  the  ship  aforesaid,  and  uiibia 
the  jurisdiction  of  the  admiralty  of  Engkind 
IknaM^  giving  the  said  William  Moora. 
thMindthm  with  tbe budESt  aforMod,  in 
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'  ud  upon  tkc  tfimnid  right  ptit  of  tke  hmA 

*  gf  bim  tbe  nid  WUliain  Moore,  •  Uttie  above 
"Iboriffhtoarof  the  Mid  WilUfto  Moore,  one 

*  morUl  brtike ;  of  fibieb  mortal  bruiie  Ibe 
'■fbretaid  William  Moore,  from  Ibe  aaid 
*tbirtietb  day  of  OclDb«r,  in  the  ninth  year 
'  aforesaid,  until  the  one  and  thirtieth  da^  of 

*  the  aaid  month  of  October,  in  the  jrear  afore- 

*  aaid,  upon  the  bi^h-aea  aforeiaid,  in  the  ship 

*  aforesaid,  and  wubin  tbe  jurisdiction  of  the 

*  admirahy  of  England  aforcoaid,  did  languiah, 
'and  languishing  did  liTe;  upon  which  one- 
'  and  thirti«fth  day  of  October,  in  the  ninth  year 

■  aforesaid,  the  aforesaid  William  Moore  upon 

*  tbe  high  sea  aforesaid,  near  the  aforesaid 

*  coast  of  Malabar,  m  the  East  Indies  aforesaid, 
*in  tbe  ship  aforesaid,  called  theAdrenture- 

*  gallev,  and  within  the  jurisdiction  of  tbe  ad- 

*  mirelty  of  England  aroresaid,  did  die ;  and 
'  so  the  jurore  aforesaid,   upon    their   oath 

*  aforesaid,  do  say,  tbst  tbe  aforesaid  William 

*  Kidd  feloniously,  Toluntarily,  and  of  his  ma- 
Mice  aforetbougbt  did  kill  and  murder  the 

■  aforesaid  William  Moore  upon  the  high  sea 
'  aforesaid,  and  within  tbe  jurisdiction  of  the 

*  admiralty  of  England  aforesaid,  in  manner 

*  and  form  aforesaid,  against  tlie  peace  of  our 

*  said  sovereign  lord  the  king,  bis  crown  and  j 

*  dignity,  &c.  I 

flow  sayest  thou,  William  Kidd,  art  thou 
sruilty  of  this  marder  whereof  thou  stsndest  io- 
dicted,  or  not  guilty  ?—Kidd.  Not  guilty. 

CL  ff  Att,    How  wilt  thou  be  tried  r 

Xid3.    By  God  and  my  country. 

C/.  ofArr,    God  send  thee  a  good  deliver- 
ance. *  Nicholas  Cburehill,  James  Howe,  Ro-  I 
bertLiamley,  William  Jenkins,  Gabriel  Lotf,  I 
Hugh  Porrot,  Richard  Barlicorn,  Abel  Onen*,  | 
I>an»y  Mullins,  hold  up  your  hands.    Yi»u  the  j 
nrisonen  at  tbe  bar,  those  men  that  you  sliall  j 
near  called,  and  personally  appear,  are  to  pass  \ 
between  our  sovereign  lord  the  kinff  and  yon,  ' 
upon  trial  of  your  several  lives  and  deaths.     If 
therefore  you,  or  any  of  you,  will  challenge 
them,  or  any  of  them,  your  time  is  to  speak  to 
them  as  they  come  to  the  book  to  be  sworn, 
and  befiMV  they  he  sworn. 

Kidd.  My.lord,  1  desve  ooaniel  may  be  as- 
HgnedoM, 

Recorder,  Captain  Kidd,  I  told  yoo  it  would 
be  yonr  time,  when  tbejnry  was  called,  to  of- 
fer what  you  bad  to  oner;  therefore,  if  you 
have  any  thing  now  to  say  to  the  court,  you 
had  best  say  it. 

Kidd,  1  beg  I  may  have  counsel,  Dr.  Oldish, 
and  Mr.  Lemmon,  that  they  ma  v  be  beard  on 
my  behalf. 

Just  PcmeL  If  he  desires  it,  you  may  be 
counsel  for  him,  provided  there  be  any  matter 
of  law  that  he  has  to  plead ;  otherwise  he  must 
be  tried.* 

Dr.  Oldish,  My  lord,  he  moves  that  his  trial 
for  piracy  may  be  put  off  for  several  reasons ; 
one  IS,  there  is  one  Davis,  that  is  a  necessary 

*  See  in  this  Collection,  vol.  5,  p.  4(10,  vol. 
6,  p.  A 10. 


witneH  for  bim ;  he  waa  taken  a  paaatogw 
into  the  ihip,  and  tlierefore  couki  not  be  ood- 
cemcd  in  any  piracy  :  now  this  Davia  standi 
indicted,  ao  that  he  is  deprived  of  this  person, 
who  is  a  necessary  witness  for  him  in  this  case. 

Mr.  Ccnien,  He  is  not  indicted  yet;  ha 
msv  call  bim  if  be  thinks  fit. 

Just  Pomek  If  he  be  indicted,  yet  he  laay 
be  a  witness. 

Dr.  OUi$k,    My  lord,  we  desire  he  may  be 

Jost.  Pove^  Where  is  he  7 

Ci,  ofArr,  He  is  in  Newgate. 

Just  PoKcL  Let  bim  be  sent  for. 

Dr.  Oldiih.  Bly  ferd,  it  is  very  fit  bis  trial 
should  be  delayed  for  some  time,  because  he 
wanta  some  papen  very  necessary  for  bis  de- 
fimce.  It  is  very  true,  ne  is  charged  with  pira- 
cies in  several  ships ;  but  they  had  French 
passes  when  the  seizure  was  inade.  Now  if 
there  were  French  pasaea,  it  waa  a  lawful 
seizure. 

Just.  Povel.    Hare  you  those  passes  ? 

Kidd,  They  were  taken  from  me  by  my 
lord  fiellamont;  and  thcie  passes  would  lie 
my  defence 

Dr,  Oscnden,  Had  you  any  other  passes 
whrn  vou  took  the  Annenian  ship  ? 

Dr,'Oidisk,  If  those  ships  that  lie  took  had 
French  passes,  there  was  just  caiisv  of  seizure, 
and  it  viill  excuse  him  from  piracy. 

Kidd.  The  passes  were  seizetl  by  my  lord 
Bellaniont,  that  we  will  prove  as  cii-ar  as  the 
dav. 

Mr.  Lcmmon.  Mv  lord,  I  desire  one  worj  as 
to  tliiii  cirriinislanrc  ;  tic  was  doiii;;  liis  kin^ 
and  country  service,  iiiMt'ail  of  b«iii^  a  pirate  : 
for  in  this  very  ship  there  was  a  Frviicli  pass, 
snd  it  was  shewn  to  Mr.  Davis,  and  carried  to 
my  lord  Bellauiont,  and  Ik*  inatlc  a  si-iziire  of 
it.  And  there  was  a  Irtier  writ  t<i  leKiify  it, 
which  was  proiliin*fl  bflore  the  uarUaiucnt; 
and  that  letter  has  been  transmitted  from  hand 
to  h:ui<l,  so  that  we  cannot  at  present  come  by 
it.  There  are  several  other  papera  and  leltera 
that  we  cannot  get ;  and  therefore  we  desire 
the  trial  may  be  put  ofl*  till  we  can  procure 
them. 
L.  C.  B.  Ward.  Where  are  they  ? 
Mr.  Lcmmon,  We  cannot  yet  tell  whether 
they  are  in  the  Admiralty -office,  or  whether 
Mr.  Jodrell  bath  them. 

Just.  PoKtl.  Let  us  see  on  what  you  go. 
You  talk  of  French  passes ;  you  sbouki  have 
lieen  prepared  to  nisike  atli  Javit  of  it.  Wlia( 
abip  waa  that  which  had  the  Frrm'h  passes  ? 

31  r.  lAmmon.    The  same  we  were  in,  lb* 
same  be  is  indicteil  for. 
Just.  Pcutl.    Nako  out  this,  Mr.  Lemmon. 
Blr.  Letnmon,  Bly  lonl,  we  di'sire  Mr.  Davia 
ma\'  be  sent  fur  ;  he  h  ill  prove  it. 

L.  C.  D.  Ward,   Send  for  Etlwanl  Davia. 
Mr.  Fell,     My  lonl,  will  vou  have  hina 
brought  into  court? — L.  C.  B.  ^srd.  Yea. 

Sol,  Gen,    They  have  had  a  fortnight's  ■•• 
tire  to  prepare  for  the  trial. 

Dr.  Oidiih,    We  petitioned  for  money* 
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the  court  ordered  50/. ;  but  the  perwm  that  t«- 
ceived  it  went  away,^  and  we  had  none  till  laat 
niffht. 

yv.  Oxenden,  1  ordered  that  the  money 
might  lie  paid  into  his  own  hands,  that  he 
might  be  sure  to  have  it. 

Nr.  Crawley,  (Register,)  declared,  that  he 
paid  the  50/.  into  his  own  hands  on  Tuesday 
morning'. 

L.  C.  H.  Ward.  You  ought  to  make  it  out, 
that  there  is  a  reasonable  cause  to  put  off  the 
trial,  or  else  it  cannot  be  allowed. 

Mr.  Lemmon.  My  lord,  we  will  be  ready  to- 
morrow morning. 

L.  C.  B.  Ward.  They  ought  to  have  had  doe 
notice ;  what  notice  have  they  had  ? 

Sol.  Gen,  A  fortnight's  notice,  this  day  fort- 
night. 

Dr.  Oldiih.  My  lord,  he  should  have  had  his 
money  delivered  to  him. 

Kidd,  1  had  no  money  nor  fKends  to  pre- 
pare for  my  trial  till  last  nl^ht. 

L.  C.  B.  Ward.  Why  did  you  not  signify  to 
much  to  the  king's  officers  ? 

SoL  Gen.  Aly  lord,  this  we  will  do ;  let 
Davis  be  brought  into  court ;  and  if  that  be  a 
just  excuse,  we  are  contented.  In  the  mean 
time,  let  him  be  tried  for  the  murder,  wherein 
there  is  no  pretence  of  want  of  witneasei  or 
papers.*— 0^«r.  Davis  is  here,  my  lord. 

CI.  of  Arr.  Set  all  aside  but  captain  Kidd. 
William  Kidd,  you  are  now  to  be  tried  on  the 
bill  of  murder ;  the  jury  is  going  to  be  sworn  ; 
if  you  have  any  cause  of  exception,  you  may 
speak  to  them  as  they  come  to  the  book. 

Kidd.  I  shall  challenge  none ;  1  know  no- 
thing to  the  contrary  but  they  are  honest  men. 

The  Jury  sworn  were,  Nathaniel  Long,  Jo. 
Ewers,  Jo.  Child,  Ed.  Reewta^  Tho.  Clark, 
Nath.  Green,  Henry  Sherbrook,  Henry  Dry, 
Richard  Greenaway,  Jo.  Sherbrook,  Tho. 
Emms,  Hog.  Mott. 

After  proclamation  made  (as  iisaal)  the 
Court  proceeded  to  the  Trial  as  follows : 

C/.  rf  Arr.  W.  Kidd,  hold  up  thv  hand. 
(Which  he  did.)  You  gentlemen  of  toe  jurj^, 
look  upon  the  prisoner,  and  hearken  to  his 
cause.  He  stands  indicted  by  the  name  of 
William  Kidd,  &c.  as  before  in  the  indietment 
Upon  this  indictment  he  has  been  arraigned, 
and  thereunto  has  pleaded.  Not  goiltv,  and  for 
his  trial  has  put  himself  on  God  and  bb  coun- 
try, which  country  you  are.  Your  chaige  is 
to  enquire,  whether  be  be  guilty  of  the  murder 
whereof  he  stands  indicted,  m  manner  and 
form  as  he  stands  indicted,  or  not  guilty,  &e. 

Mr.  Knap,  My  lord,  and  you  genttemen  of 
the  jury  ;  this  is  an  indictment  of  roiirder. 
The  indictment  seta  forth,  <*That  William 
Kidd,  on  the  30th  of  October,  on  the  high  sea, 
on  the  coast  of  Malabar,  did  aaaault  one  Wil- 
liaro  Moore,  on  board  a  ship  called  The  Adven- 
tiire,  whereof  William  kidd  was  captain, 
ttruck  him  with  a  wooden  backet,  boopea  with 
iron,  on  the  akle  of  the  head  near  the  nght  car, 
and  that  of  lUi  hciln  ht  dM  Hit  Mrt  dh^i 


and  80  that  he  has  lAorderpd  the  same  person." 
To  this  indictment  he  pleaded  not  guilty :  if 
we  prove  him  gniltv,  ywi  must  And  him  so. 

Soi,  Gen.  My  loni,  aud  grntlemen  of  the 
jury,  we  will  prove  this  as  particularly  as  can 
be,  that  William  Kidd  was  captain  of  the  ship, 
and  that  William  Moore  was  under  him  in  the 
ship,  and  that  without  any  provocation  he  gave 
him  this  blow  whereof  he  died. 

Mr.  Coniert.  My  lord,  it  will  appear  to  be  a 
most  barbarous  fact,  to  murder  a  man  in  this 
manner ;  for  the  man  gave  him  no  nranner  of 
provocation.  This  Wm.  Munre  was  a  gunner 
m  the  ship,  snd  this  William  Kidd  abuses  him, 
and  calb  him  *  lousy  dog  ;*  and  upon  a  civil 
answer,  he  takes  this  bucket  and  knocks  him 
on  the  head,  whereof  he  died  the  next  day. 
Call  Joseph  Palmer,  and  Robert  Oradinham. 
QVho  appeared,  and  were  sworn.)  Joseph 
Palmer,  give  my  lord  and  the  jury  an  account 
of  what  von  saw  done  by  William  Kidd,  on  the 
coast  ol  Malabar,  as  to  William  Moore  his 
gunner. 

Palmer »  About  a  fortnight  before  this  acci- 
dent fell  out,  captain  Kidd  met  with  a  ship  on 
that  coast,  that  was  called  The  Loyal  Captain. 
And  about  a  fortnight  after  this,  the  gunner 
was  grinding  a  chissel  aboard  The  Adventure, 
on  the  hiffb  sea  near  the  coast  of  Malabar,  in 
the  East  Indies. 

Mr.  Coniert.  What  was  the  gunner's  name  f 

Palmer.  William  Moore :  and  captain  Kidd 
came  and  walked  on  the  deck,  and  walks  by 
tliis  Moore ;   and  when  he  came  to  him,  aays, 

*  Which  way  could  you  have  put  qpe  in  a  way 
'  to  take  this  ship,  and  been  clear  ?'  *  Sir,'  saya 
William  Moore,  '  1  never  s(ioke  such  a  word, 
'  nor  ever  thought  such  a  thing.'  Upon  which 
captain  Kidd  called  him  a  *  lousy  dog.'  And 
says  William  Moore,  *  If  I  am  a  lousy  dog, 
'  yon  have  made  me  so ;  yon  have  brought  me 
'  to  ruin,  and  many  more.'  Upon  his  saying 
this,  says  captain  Kidd,   *  Have  I  ruined  yoUp 

*  ye  dog  P'  and  took  a  bucket  bound  with  iron 
hoops,  and  struck  him  on  the  right  Me  of  the 
head,  of  which  he  died  the  next  day. 

Mr.  Camper,  What  was  the  gunner  doing 
at  that  time  that  he  gave  him  the  blow  ? 

Palmer,  He  was  grinding  a  chissel  at  the 
time  that  he  struck  him. 

Mr.  Comper.  Did  he  give  him  the  blow  im- 
mediately after  he  gave  him  that  answer  f 

Palmer.  He  walked  two  or  three  times  back- 
ward and  forward  upon  the  deck  before  ha 
struck  the  blow. 

Just.  Turton.  What  did  capt.  Kidd  say  6rstr 

Palmer,    *  Which  way  could  you  have  put 

*  me  in  a  way  of  taking  this  ship,  and  been 
'  clear  P'  Says  the  gunner,  ■  1  never  said  so» 
'  nor  thought  any  such  thing.' 

Mr.  Cmvper,  Hark  you,  friend,  explain  that 
matter. 

Baron  HatselL  What  was  the  occasion  of 
those  words? 

PolsMT.   It  was  concerning  this  ship. 

L.C.  B.  Ward.  What  ship  was  itP  Nana 
the  ship. 
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Palmer.   It  ww  the  Loyal  Ca^Uiii.  CapCaiii 
Kilid  Mid  to  Wm.  Moore,  *  Wbich  wmj  oouM 

*  yoa  hove  pat  me  io  the  way  to  hafe  lakeo 

*  this  ship,  end  been  clear  V  8aya  Wm.  Moore, 

*  1  nerer  mid  such  a  thin^,  nor  thought  iL' 
UpoD  that  he  dlkfd  him  *  looiy  dog.' 

L.  C.  B.  Ward.  Wm  thai  ship  taken  7 

Faimer.    No,  she  wm  ffone. 

Mr.  Coniers.   You  ny  ne  ealled  him  *  looiy 


« doff. ^'—Pa/iMT.  Yei. 
Mr. 


r.  Ccnieri,  What  diil  William  Moore  ny 
to  him  then  ? 

Palmer.  He  Mid,  '  If  I  am  a  lousy  dog,  you 

*  hare  brought  me  to  it ;  you  hate  ruined  me 

*  and  many  more.'  Upon  this,  Mys  captain 
Kidd,  *  Uave  1  brought  you  to  ruin,  you  oog?' 
KepcatiDg  it  two  or  three  times  o? er,  and  took 
a  turn  or  two  upon  the  deck,  and  then  takM 
vp  the  bucket,  and  strikes  him  on  the  head. 

Mr.  Catppcr,  You  My  he  made  a  turn  or 
two  on  the  deck,  and  then  struck  him  ? 

Palmer.    Yes. 

Mr.  Coniers.  Tell  my  lord  what  passed  next 
after  the  blow. 

Palmer.  He  wm  let  down  the  gun-room ; 
aad  the  gunner  Mid,  *  Farewel,  farewel,  cap- 

*  tain  Kidil  hM  given  me  my  lai^'  Aud  capt. 
Kidd  stood  on  the  deck,  and  said,  *  You're  a 
tvillab.; 

Mr.  CoKDcr.  How  near  wm  captain  Kidd  to 
him  when  ne  Mid  he  had  given  him  hb  Uat  ? 

Palmer.   He  wm  near  him. 

BIr.  Comper.  Wm  he  within  hearing  of  what 
Moore  said? 

Palmer,  Yes;  he  wm  within  aeren  or  eight 
foot 

Sol.  Gen,  Did  you  apprehend  that  he  died 
of  that  blow? 

Palmer.  He  wm  in  perfect  health  before  that. 

Sol.  Gen,  What  dkl  the  surgeon  think  of  it  ? 
.    Palmer.  The  surgeon  is  here. 

Sol.  Gen.  Did  you  see  him  afterwards? 

Palmer.  No,  1  did  not  see  him  after,  till  he 
WMdead. 

Mr.  Cowper.  How  did  the  wound  appear 
when  you  saw  him  ? 

Palmer.  After  he  wm  dead,  the  surgeon  wm 
called  to  open  his  head ;  and  capt.  Kudd  said, 

*  You  are  damn'd  busy  without  orders.' 

Mr.  Cowper.  Though  we  ask  you  questions, 
jwk  must  turn  your  face  there,  towards  the 
jury.  Give  the  jury  an  account  of  what  you 
jaw. 

Palmer.  I  felt  on  his  head,  and  I  felt  some- 
thing give  way,  and  about  the  wound  there  wm 

•  bniiM. 

Mr.  Cowper.  Yon  mv  yon  mw  him  when 
lie  WM  carried  off,  after  the  bk>w ;  how  did  his 
head  appear  then  ?  Wm  he  bkMNly  ? 

PaliHer.  There  wm  not  much  blood  came 
from  him. 

L.  C.  B.  Ward.  Wm  yon  by  when  these 
words  were  spoken  ? 

Palmer.    \  es,  my  k>rd. 

L.  C.  B.  Ward.  Did  you  see  the  prisoner 
giro  the  blow  with  the  bucket  upoo  thoM 
wordi?— Po^r.  Yes,  my  lord. 
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L.C.B.Ward.    How  long  wM  H  bdoM  h« 
went  down  the  deck  ?-~Pelsier.  PkeaoBlly. 

L.  C.  B.  Ward.    Did  he  ooosplaui  of  th» 
wound? 

Palmer.    He  said,  ■  Farewel,  farewe!,  cap^ 
*  tain  Kidd  hM  given  me  my  laaL' 

L.  C.  B.  Ward.  Wm  this  Moora  in 
Gondilioa  of  health  liefore  this  blow 
him  ? — Palmer.  Yes,  my  loid. 

L.  C.  B.  Ward.    And  afterwards  he 
plained  ? — Palmer.  Yes,  my  lord. 

L.  C.  B.  Ward.   When  be  wm  dead,  what 
marks  were  on  his  head  ? 

Palmer.   On  the  right  side  of  his  head,  ob 
thb  place  (pointing  to  his  own  head)  it 
bniised  a  considerable  breadth  ;   aud  in 


place  I  could  feel  the  skull  give  way. 

Mr.  Cotcpcr.    How  long  after  the  btowdM 
he  die  .^---  Palmer.  The  next  day  Mowing. 

Mr.  Comper.  And  you  My  you  mw  him 
then  ?-.Pa/sKr.  Yea,  Sir. 

L.  r.  B.  Ward.    Captain  Kidd,  if  yoo 


ask  him  anv  questions,  you  may. 

Kidd.  My  lord,  1  would  ask  this  man,  what 
this  Moore  wm  doing  when  this  thing  hap- 
pened? 

L.  C.  B.  Ward.  Mr.  Mmer,  you  hear  what 
he  Mys ;  h  hat  wm  Moore  doing  ? 

Palmer.   He  wm  grinding  a  chisMl. 

Kidd.  What  wm  the  occasion  thai  i  atnwk 
him? 

Palmer.  The  words  that  I  lold  yo«  befon. 

Kidd.  Was  there  no  other  ship  r 

Palmer.    Yes. 

Kidd.   What  WM  that  ship? 

Palmer.    A  Dutch  ship. 

Kidd.   What  were  you  doing  with  the  ship  t 

Palmer.   She  was  becalmed. 

Kidd.  Tliis  ship  wm  a  league  from  ua,  and 
Mme  of  the  men  would  have  taken  her,  and  I 
would  not  consent  to  it;  and  this  Moeee  aaid, 
I  always  hindered  them  making  their  fbitMMt: 
WM  not  that  the  reason  I  struck  him  ?  wh 
there  a  mutinv  on  board  P 

Palmer.  Nn ;  you  rhaoed  this  DutchmaB, 
and  in  the  wav  took  a  Blalabar  boat,  and  chaeed 
this  ship  all  the  .whole  night  \  and  they  shawai 
their  ctdoors,  and  you  put  up  your  coioam. 

Kidd.  This  is  nothing  to  the  point:  waa 
there  no  mutiny  abrard  ? 

Palmer.  Tliere  wm  no  mutiny,  all  WM^aial. 

Kidd.    Wm  there  not  a  mutiny, 
they  would  go  and  take  that  Dutchman  ? 

Palmer.    No,  none  at  all. 

Mr.  Cmmti.   Call  Robert  Bradinbam. 

Jury.    What  wm  the  oauaa  that  ha 
him? 

Palmer.  A  fortnight  before  this  wm 
we  met  with  this  Loyal  Captain,  of  wl 
tain  Hoar  wm  commander,  and  ha 
board  captain  Kidd's  ship,  and  captain  Kidd 
went  on  board  his,  and  then  caplau  Kidd  kt 
this  ship  go.  About  a  fortnight  after  thik  tiM 
gunner  «m  grinding  his  chissH  on  tba  mdk^ 
ptain  Kidd  Mid  to  him,  *  Whidi  vajp 


osp. 


*  oouklyott  have  put  nae  in  a  way  to  lain  Ml 
afaipk  asd  been  dear  ?'  To  whicli  ha  aq^M^ 
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«  1  Dcrer  aaid  tiich  a  thioif,  nor  tbooffht  of  toch 
« ft  thiD^.'  Whereupon  OAotain  £idd  ctlled 
the  giiDDer  '  loiuy  dog ;'  ann,  sayi  Moore, '  If 

*  I  am  A  Icuay  doff ,  yoo  have  made  me  lo ; 

*  you  hafe  mogbt  me  to  ruin,  and  a  ffroat 

*  many  more.'    And  lays  captain  Kidd, '  Have 

*  1  brought  you  to  rnioy  vou  dof|^?'  and  after 
•struck  him  with  the  bucket.  These  were  all 
the  wordii  that  passed. 

J  ust.  Pawtl,  Was  captain  Kidd  aboard  that 
ship? 

Palmer,  Yes ;  and  captain  Hoar  was  alMard 
him. 

Just.  Powel,  Was  there  any  body  nigh  at 
that  time? 

Palmer,  Yes;  there  were  eiglit  or  nine 
men  that  hail  muskets  ami  other  arms,  and 
they  were  for  taking  the  ship,  and  capt.  Ridd 
was  against  it,  and  so  it  was  not  done. 

Kidd,  My  lord,  1  was  in  the  cabin,  and 
heard  a  noise,  and  came  out ;  and  Wm.  Moore 
said,  *  Yuu  ruin  us,  because  you  will  not  con- 

*  sent  to  lake  captain   Hoar's  ship.'    Says  a 
Dutchman,  *  I  will  put  capuin  Kidd  in  a  way 

*  to  take  this  ship,  and  come  off  fairly.' 

L.  C.  H.  Ward.  You  may  ask  him  any  ques- 
tions you  have  a  mind  to,  hut  you  must  reserve 
what  you  have  to  say  for  yourself  till  you 
come  to  make  your  detence. 

Soi.  Gen.  Mr.  Palmer,  do  you  know  of  any 
other  provocauon  to  strike  him  besides  those 
words? 

l^almer,  I  know  of  no  other  provocation. 

Mr  Corners.  Set  up  Riibcrt  Bradinham. 
(Who  appearpd)  Mr.  Bradiuham,  in  what  of- 
fice was  you  in  the  ship  ? 

Bradinham.    1  was  surgeon  of  the  ship. 

Mr.  Coniers.  Of  what  ship? 

Brad.  The  Adventure- Galley,  whereof  cap- 
tain Kidd  was  master. 

Mr.  Coniers.  Was  yoo  there  when  the  bk>w 
was  given  ? — Brad.  No. 

Mr.  Coniers.  Was  you  sent  for  when  capt. 
Kidd  had  given  the  gunner  the  wound  upon 
the  head  ? 

Brad.  I  was  sent  for  to  bis  assistance  after 
be  was  wounded,  and  I  came  to  him,  and  asked 
him  how  he  did  ?  He  said,  *  He  was  a  dead 

*  man ;  capt.  Kidd  had  given  him  his  kst  blow.' 
And  I  was  by  the  gun-room,  and  captain  Kidd 
was  walking  there,  and  I  heard  Moore  say, 

*  Farewel,  farewel,  captain  Kidd  has  given  me 

*  my  last  blow ;'  and  captain  Kidd,  when  he 
beard  it,  ^aid,  *  Danm  him,  he  is  a  villain.' 

Mr.  Coniers,    Did  you  bear  him  say  so  ? 

Brad.     I  did  hear  lU 

Mr.  Cowper,  Was  it  in  a  way  of  answer  to 
what  he  said  ? — Brad.    Yes. 

Mr.  Cowper,  How  long  did  he  live  after  the 
hlow? 

Brad.  He  died  the  neit  day.  The  woond 
was  but  small,  theakull  was  ftactured. 

Mr.  Cowper,  Do  yon  believe  he  died  of  the 
wound  ? — Brad,    Yes. 

Mr.  Cowper,  Had  you  aov  diieonne  with 
ipaptain  Kidd  after  this,  about  tnte  man's  death? 

Brad.  Some   time  after  Ihiiy  about  two 
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monUis,  by  the  coast  of  Malabar,  captam 

said,  *  I  do  not  care  so  mncb  ibr  the  death  of  my 

*  Bunner,  as  for  other  passages  of  my  voyage  ; 

*  lor  I  have  good  friends  in  England  that  will 

*  bring  me  off  for  that.' 

L.  C.  B.  Ward.  Mr.  Kidd,  will  you  ask  him 
any  ^  uestkms  ? 

Au/J.  I  ask  him  whether  he  knew  of  any 
difference  between  this  gunner  and  me  before 
this  happened  ? 

Brad,  I  knew  of  no  difference  between  them 
at  all. 

Sol,  Gen,  Mr.  Kidd,  have  you  any  thing 
more  to  ask  him  ? — Kidd,   No. 

Mr.  Coniers,  Then  we  have  done  for  tho 
king. 

L.  C.  B.  Ward.  Then  you  may  make  your 
defence.  You  are  charged  with  murder,  and 
you  have  heard  the-  evidence  that  has  been 
given,  what  have  you  to  say  for  yourself? 

Ktdd.  I  have  evidence  to  prove  it  is  no  such 
thinff ,  if  they  may  be  ad  nutted  to  come  hither. 
My  lord,  I  will  tell  you  what  the  case  was: 
I  was  coming  up  within  a  league  of  the  Dutch-' 
man,  and  some  of  my  men  were  making  a 
mutiny  about  taking  her,  and  my  gunner  told 
the  people  he  could  put  the  captam  in  a  way  to 
take  the  slijp,  and  be  safe.  Says  1,  How  will  you 
do  that  ?  The  gunner  answered,  We  will  get 
the  captain  and  men  aboanl.  And  what  then  ? 
We  will  go  aboard  the  ship,  and  plunder  her, 
and  we  will  have  it  under  thtrir  hands  that  we 
did  not  take  her.  Says  J,  This  is  Judas  like,  I 
dare  not  do  such  a  tbinff.  Says  he.  We  may 
do  it,  we  are  beggars  already.  Wby,  says  J, 
may  we  take  this  ship  because  we  are  |M>or  ? 
Upon  that  a  mutiny  arose:  so  I  took  up  a 
bucket,  and  just  throwed  it  at  him,  and  said. 
You  are  a  rogue  to  make  such  a  motion. 
This  I  can  prove,  my  lord. 

L.  C.  B.  Ward.    CJall  vour  evidence. 

Mr.  Cowper.    Mr.  Palmer,  was  there  any 
mutiny  in  the  ship  when  this  man  was  killed  P 
Palmer.   There  was  none. 
L.  C.  B.  Ward.   Captain  Kidd,  call  what 
evidence  you  wilt. 

Kidd.  They  are  prisoners,  I  desire  they 
may  be  called  up. 

L.  C.  B.  Ward.  Whatever  other  crimen 
they  may  be  guilty  of,  they  may  be  witnessea 
for  nim  in  this 


Baron  HatselL  Mr.  Palmer,  did  he  throw 
the  bucket  at  him,  or  strike  him  uith  it  ? 

Palmer,  He  held  it  by  the  strap  in  his  hand. 

KiJd.  Call  Abel  Owens.  (Who  appeared.) 
Can  you  tell  which  way  Ibis  bucket  waa 
thrown?  t 

Just.  Powel,  What  was  the  provocation  of 
throwing  this  bucket  ? 

Owens,  1  was  in  the  cook-room,  and  hear- 
ing some  difference  on  the  deck,  1  came  out, 
and  the  gunner  was  grinding  a  chissel  on  the 
grindstone,  and  the*  captain  and  he  had  some 
words,  and  the  gunner  aaid  to  the  caiHain,  You 
have  'brought  us  to  ruin,  and  we  are  dt^solate. 
Andy  saya  he,  Have  I  brought  you  to  ruin  P 
1  hafe  not  bnoght  you  to  ruin,  I  have  not  dono 
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aailltUagtonMiyoo;  jroavaamejMvv       Mr«  Cmmn.  B^wlmfbtfcrtP 
to  giFe  nw  Umm  wonk.    And  tlMi  Im  iMk  u        Bartictrm.    I  Mtora  it 
the  buckeLMd  did  gtf«  Urn  Um  Uow.  •rtlmtWMKI 

EM.   Wit  tlMre*iiot  a  nottajr  uaonf  th«       L.  C  B.  IFar^     Yoa   ny  tbirt  wm  « 
mtoP  matiav  m  Um  ilup,  wImI  wm  iIm  nstiay 

Aveiu.  Y«,  aad  tfie  bigger  part  was  for  abo«tr-  "^  " 
takiBg  theahip;  and  the  captain  laid,  Yoa 
tbat  wiH  take  tbe  DotelNnan,  too  are  the 
atnmgest,  yon  may  do  wbat  you  pleiite ;  if  you 
will  take  her,  tou  may  uke  her ;  hot  if  you 
go  from  aboard,  you  aball  never  eome  aboard 
again. 

L.  G.  B.  Ward,  Wben  was  thii  mutiny 
jTon  speak  of? 

Owens,   Wben  we  were  at  sea. 

L.  C.  B.  Ward,  How  loDff  was  il  before 
this  maQ*8  death  ? — Owens,    About  a  month. 

Just.  PoweL  At  this  time  when  the  blow 
was  giren,  did  Mooie  the  gunner  endtarour  to 
make  any  mutiny  f'^Owens,    No. 

Just.  PoweL  Wu  there  any  mutiny  then  P 

Owens,   None  at  idl. 

Kidd.  Did  not  he  say  he  eoqU.  put  roe  in  a 
waTio  takethe  Dutch -nMUi,  and  be  clear? 

cWiw.  I  know  there  were  sereral  of  them 
would  bare  done  it,  but  you  would  not  giro 
eoiisenttoit 

Kidd,  No;  but  thia  was  the  reaton  I  threw 
the  bucket  at  him. 

L.  C.  B.  Ward,  Captain  Kidd,  be  tells  you 
this  was  a  month  before  you  struck  him. 

Jarv.  My  lord,  we  desire  he  may  be  asked, 
Whether  he  did  throw  the  bucket,  or  strike 
biro  with  it  ? 

L.  C.  B.  Ward,  Answer  the  jury  to  that 
question. 

Owens.   He  took  it  with  the  strap,  and  struck 
bim  with  it. 
.  Kidd,   Did  not  I  throw  it  at  him  ? 

Owens,  No ;  I  was  near  you  when  you  did  it, 

Mr.  Coniers,  Did  you  see  the  strolce  given  f 

Okwac.    1  did  see  tne  stioke  given. 

L.  C.  B.  Ward  Captain  &i(£l,  will  you  call 
any  more? 

Kidd.  Yes,  my  kird.  CaU  Richard  BarU- 
com. 

Just.  Powel,  What  questkms  would  jFOuhave 
him  asked? 

Kidd.  R  Bariicom,  What  was  ihe  reason 
that  blow  was  given  to  the  gunner  f 

Bariicom,  At  first  when  you  met  with  the 
ship,  there  was  a  mutiny,  and  two  or  three  of 
tbe  Dutchmen  came  aboard ;  and  some  said, 
she  was  a  rich  ressel,  and  they  would  takeber : 
and  the  captam  said,  No,  I  will  not  take  ber. 
And  there  was  a  mutiny  in  the  ship,  and  tbe 
men  said.  If  you  will  not,  we  will.  And  he 
snid.  If  yon  have  a  mind,  ymk  may ;  but  they 
that  wUl  not,  come  along  with  me. 

Kidd.  Do  you  think  William  Moore  was  eoo 
oCthoee  that  was  for  taking  her  ? 

Bariicom,    Yes. 

L.  C.  B.  Ward.  How  long  was  thai  bslbra 
Moore  died,  do  yon  know  f 

BarHccm,   No;  1  did  not  keep  a  journal. 

Im  C.  B.  Ward,  Was  it  after  Moore  died  P 

BarJkoni  No,  ttr^il  was  bsAcu  Moon  died; 


L.  C.  B.  Ward.  Whal  wm  the  sbip'ai 

BarHcom.  Tho  Loful  Oaptaia.  And  iIm 
captain  said,  If  they  take  the  ship,  they  dMuld 
never  oome  aboard  again. 

L.  C.B.  Ward,  Was  jou  by  when  MuoM 
received  this  blow  P 

Bariicom,  No ;  I  was  not  by  then. 

Kidd,  Did  you  know  of  any  quarrsl  be- 
tween this  Moore  and  I  before  that  accident  P 

Bariicom,  No,  I  did  not. 

Just.  PoofcL  Was  there  any  mutiny  in  the 
ship  when  this  Moore  died  P 

Bariicom,  They  weretalkinff  of  it. 

Kidd.  Was  there  not  a  Dutchman  done  by 
us,  when  this  bl»w  was  given  P 

Bariicom.  Yes,  8ir. 

Kidd,  He  was  going  to  make  another  mu« 
tiuY,  and  I  prevented  bim. 

J  ust.  Pos^l.  Did  Moore  endeavour  to  make 
any  mutiny  at  that  time  P 

Bariieom,  The  ship  was  gone  at  that  tioBt. 

Just.  Pomei.  How  loug  bad abe  been  goneP 

Bariicom,  About  a  week. 

Baron  Hatsell,  Was  there  any  mtrtiny  about 
tbe  Dutch  ship  you  saw  ? 

Bariicom,  The  Dutch  ship?  Not  that  I 
know  of;  Imt  there  was  a  mutiny  aboard  the 
Loyal  Captain. 

Kidd,  Do  you  not  know  of  another  mn^ 
tiny? 

Baron  HattelL  Do  you  know  of  any  ottier 
mutiny. — Bariicom.  No. 

KiJd.  At  that  very  time  they  were  going  to 
make  a  mutiny. 

L.C.B.  Ward.  Will  you  ask  him  any  mora 
questions  ? 

Kidd,  What  diseoorse  had  I  wUh  Meora  at 
that  time? 

Bariicom,  I  was  aboard  our  ship,  but  did 
not  see  the  btow  given. 

Kidd.  They  wera  saving  thoy  wouM  take 
her,  and  be  said  be  could  put  mo  in  a  way  to 
take  ber,  without  coming  to  any  barm. 

L.  C.  B.  Ward  What  oecnsioo  couM  tboio 
words  be  of  a  mutiny  P 

Bariieom.  There  wera  many  of  the  me« 
wookl  have  gone  with  arum,  and  taken  tbut 
ship  witbout  the  captnm^s  eonsent. 

L  C.  B.  Ward.  At  that  time  wbco  tbit 
Moore  wae  killed,  wss  tbera  any  mutiny  P 

Bariicom.  No. 

L.  C.  B.  ITard.  Wben  was  it  Ibal  Woin 
add,  they  migbt  bato  takes  thia  ship  P 

Bariicom.  At  the  seme  time  wben  tbe  ship 
was  in  company  wirii  ns. 

L.  C.  B.  ITefif.  TfantwasaweAoraftfft- 
night  bemra. 

Bariicom.  No,  fir,  the  Lsyal  Captani  wui 


Baron  Jblsiii.    Wbii» 
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BarUemu  No^notthoi.  WiUlam  Moore 
Uy  Mck  a  graoi  white  before  thi»  bloiir  was 

E'7e« ;  and  the  doctor  nid,  when  be  TiBited 
iQv  Ibie  bbw  was  not  the  caoMof  his  death. 

L.  C.  B.  Ward.  Then  they  must  be  con- 
frqnted.  Do  yon  hear,  Bradinham,  what  be 
nys?  He  says  yon  said.  That  blow  was  not 
the  eanse  of  his  death.    Did  you  ever  say  so? 

Brudmkmn,  My  lord,  I  never  said  so. 
L.  C.  B.  Ward.  Did  you  see  that  young 
nan  there  r 

Bradknham.  Yes ;  he  was  aboard  the  ship. 
L.  C.  B.  Ward.  Was  Mooresick  before  that 
blowP 

Bradinham.  He  was  not  sick  at  all  before. 

Barlkom.  He  was  sick  some  time  before, 
and  this  blow  did  but  just  touch  him  ;  and  tbe 
doctor  said,  he  did  not  die  on  the  occasion  of 
tbis  bk)w. 

Just.  Gold,  Did  you  erer  say  so,  Mr.  Bra- 
dinharo  ? 

Bradinham,  No,  my  lord. 

SoL  Gen.  You  say  lie  did  but  just  touch 
him ;  Were  you  present  when  the  blow  was 
given? 

Bmriieom.  No  ;  but  I  saw  him  after  he  was 
dead,  and  I  was  by  when  the  doctor  said,  he  did 
notdie  of  that  blow. 

Mr.  Ckmper.  What  did  he  die  of? 

Bariicorn.  I  cannot  tell,  he  had  been  sick 
before ;  we  had  many  sick  men  aboard. 

Sd.  Gen.  How  kng  did  he  lie  after  this 
blow  belhre  he  died  ? 

Bmrlicom.  I  cannot  tell  justly  how  long  it 
was.' 

L.  C.  B.  Ward.  How  long  do  you  think? 
You  took  notice  of  the  blow  ;  how  long  did  he 
live  after  that? 

Barliearh,  I  believe  about  a  week. 

L.  C.  B.  Ward,  And  the  two  witnesses 
swore  he  died  the  next  day* 

Bariieam,  I  cannot  tell  justly  how  long  he 
lived  afterwards. 

Jury,  We  desire  to  know  whether  be  knew 
what  was  Che  occasion  of  tbis  blow  ? 

BarlMoni«  All  the  reason  I  can  g^jfe  is, 
because  it  was  thought  be  was  going  to  breed 
a  iDiitiny  in  the  vesm. 

L.  C.B.  Ward.  DU  you  hear  of  that  by  any 
body? 

Midd.  Was  Bradinham  in  the  mutiny  ?  De- 
claratbat. 

L.  C.  B.  Ward.  Mr.  &idd,  why  do  you  ask 
thalfoeslaiMi? 

Ktdd.  I  ask  him  whether  Bradinham  was 
not  in  any  mutiny  iof  tbe  ship  ? 

JU  O.  B.  Wmri.  Why  do  you  ask  that  ? 

BcWwom.  If  any  thing  was  to  be,  lie  was 
as  forward  as  any  one. 

L.  C  B.  Ward.  Yon  say  he  was  as  forward 
sa  wayi  but  it  does  not  appear  any  one  made  a 
mutiny  at  this  time. 

Bariiosni.  1  do  not  know,  Sir. 

Is.  C.  B.  Ward.  Have  you  any  more  to  call  ? 

Kidd.  My  lord  here  b  another  witness. 

L.  C.  B.  Ward.  What  is  your  name? 

jrwrruf^  nngn  rairoL 


L.  C.  B.  Ward.  Mr.  Kidd,  What  do  yon 
ask  him? 

Kidd.  I  ask  yon  whether  Bradinham  was  in 
a  mutiny  in  my  ship  ? 

Parroi.  I  cannot  say  whether  he  was  or  no. 

L.  C.  B.  Ward.  Capt.  Kidd*,  you  are  tried 
for  the  death  of  this  Moore ;  now  why  do  you 
ask  this  question?  What  do  vou  infer  from 
hence  ?  i  on  will  not  infer,  that  if  be  was  a 
mutineer,  it  was  lawful  for  you  to  kill  Moore. 

Kidd.  Do  you  know  tbe  reason  why  I  struck 
Moore? 

Parrot.  Yes,  because  you  did  not  take  the 
Loyal  Captain,  whereof  captain  Hoar  was 
commander. 

L.  C.  B.  Ward.  Was  that  the  reason  he 
struck  Moore,  because  the  ship  was  not  taken  ? 

Parrot.  1  shall  tell  vou  bow  it  bappenedp 
according  to  tbe  best  or  my  knowled^.  My 
commander  fortuned  to  come  up  with  this 
captain  Hoar's  ship,  and  some  were  for  taking 
her,  and  some  not ;  and  afWrwards  there  was 
a  little  sort  of  mutiny,  and  some  rose  in  arms, 
the  greatest  part,  and  they  said  they  would 
take  this  ship  ;  and  the  commander  was  not 
for  it ;  and  so  they  resolved  to  go  away  in  the' 
boat,  and  Uke  her.  Captain  Kidd  6aid,  « If 
you  desert  my  ship,  you  shall  never  come 
aboard  again,  and  I  will  force  you  into  Bom« 
bay,  and  I  will  carry  you  before  some  of  the 
council  there :'  Insomuch  as  my  commander 
stilled  them  again,  and  they  remamed  on  b<Hurd^ 
And  about  a  fortnight  afterward,  there  passed 
some  words  between  (his  William  Moore  and 
my  commander ;  and  then  says  be,  *  Captain, 
I  could  have  put  you  m  a  way  to  have  taken 
tbis  ship,  and  been  never  tbe  worse  for  it.'  He 
says,  *  Would  you  have  me  take  this  ship?  I 
cannot  answer  it,  they  are  our  friends :'  and 
my  commander  was  m  a  passion ;  and  with 
that  I  went  off  the  deck,  and  I  understood  af- 
terwsrds  tbe  blow  was  given,  but  bow  I  cannot 
tell. 

Just.  Powel.  Capt.  Kidd,  have  you  any 
more  to  ask  him ;  or  have  you  sny  more  wit- 
nesses to  call  ? 

Kidd.  I  could  call  all  of  them  to  testify  tbe 
same  thing ;  but  1  will  not  trouble  you  to  call 
any  more. 

L.  C.  B.  ITard.  Have  you  any  more  to  say 
foryonrself? 

Aidd.  I  have  no  more  to  say,  but  I  bad  all 
the  provocation  in  the  world  given  me ;  I  had 
no  design  to  kill  him,  I  bad  no  malice  or  spleen 
against  him. 

L.  C.  B.  Ward.  That  must  be  Idl  to  the 
jury  to  consider  tbe  evidence  that  has  been 
given ;  you  make  out  no  such  matter. 

Juryman.  My  lord,  1  desire  the  prisoner* 
may  ^ve  an  account,  whether  he  did  do  any 
thing  m  order  to  his  cure. 

L.  C.  B.  Ward.  He  is  to  be  tried  according 
to  law ;  the  king's  evidence  bath  been  heard, 
and  be  has  tbe  liberty  to  produce  what  evidence 
be  can  for  himself;  will  you  put  him  to  pro- 
duce more  evidence  than  be  can  ?  If  be  has 
any  more  to  say,  it  will  be  bis  interest  to  say 
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whit  lie  can ;  tlie  court  k  wiUing  l»  heir  him 
as  lon;r  ns  he  hath  any  thing  to  offer  fur  hiu- 
aelf,  cither  upoa  that  acooant,  or  moy  thing 
eke. 

Kidd.  It  wan  not  detignedly  done,  hut  in  my 
passion,  for  which  I  am  heartily  aorry. 

L.  C.  B.  Ward,  Gentlemen  of  the  jury,  the 
prisoner  at  the  bar,  William  Kidd,  it  innicted 
I  or  the  murder  of  William  Moore,  and  whether 
he  be  guilty  of  this  murder,  er  mit  guiltv,  it  ia 
vour  part  to  determine  on  the  evidence  that  has 
been  cfiren.  The  fact  charged  against  him  ia 
this,  That  the  prisoner  at  the  bar,  William 
Kidd,  being  the  commander  of  the  ship,  called 
The  Adventure  galley,  and  the  deceatu'd  Wil- 
liam  Moore  the  gunner  in  that  bhip ;  that  upon 
the  high  sea,  near  the  coast  of  Malabar,  in 
the  East  Indies,  and  within  the  jnrisdiciinn  of 
the  Admiralty  of  England,  in  October,  in  the 
Otb  year  of  his  majesty  *a  reign,  1697.  the  pri- 
aoner,  William  Kidd,  out  of  his  malice  fore- 
thought, did  atrikethe  deceased  William  Moore 
with  a  bucket  hoopeil  with  inm,  on  the  right 
tide  of  tlie  head,  and  that  the  blow  was  the  on- 
cation  of  the  death  of  the  said  William  Moore ; 
that  this  was  done  on  the  30th  of  October,  and 
that  his  death  ensued  on  the  3 1st  of  October, 
being  the  next  day.  This  is  the  fact  charged 
upon  him. 

Now  you  have  heard  the  evidence  that  has 
been  given  on  the  king*s  i>art,  and  yon  will 
ireigh  it  well.  You  hear  the  first  witness  that 
hat  been  produceil  on  behalf  of  the  king,  is  Jo- 
aeph  Palmer.  He  tells  you  he  was  present  on 
board  this  ship  at  the  time  when  the  blow  was 
given :  and  he  says,  there  had  Imhmi  some  dis- 
coune  between  thie  prisoner  William  Kidd  and 
the  deceased  Moore,  concerning  taking  a  ship 
that  was  called  The  Loyal  Captain  ;  and  tliat 
captain  Kidd  taid  to  him,   *  How  conkl  yon 

*  have  put  me  in  a  way  to  take  that  ship,  ami 

*  be  cleir  ?*    *  No,'   says  Moore,   *  I  said  no 

*  such  thing.'  The  reply  captain  Kidd  made 
to  him  was,  *  He  wu  a  ionsy  rogue.*  The  an- 
swer of  the  deceased  was  tfiis,    Mf  1  am  so, 

*  yon  have  made  ine  so ;   you  have  ruined  lue 

*  and  a  great  many  others.'  With  that,  says 
captain  Kidd,  ■  Have  I  ruined  you,  vou  dog  ?' 
And  up  he  took  a  bucket  hooped  with  iron,  and 
gave  him  a  blow  on  the  right  tide  of  his  head. 
And  thereupon  he  compkined  and  said,  *  You 

*  hafe  given  me  mv  last  Idow.'  And  then 
Moore  went  down  below  deck,  and  he  saw  him 
no  more  till  the  next  day,  and  then  he  was 
dead ;  and  he  felt  upon  bw  head,  and  perceived 
a  bruiae  in  one  |iart  of  it,  as  broad  as  a  shilling, 
and  he  fdt  the  skull  was  broke ;  and  he  does 
take  on  him  to  say,  that  he  believes  that  blow 
wat  the  occasion  of  his  death.  Being  aske<l, 
whetlier  he  knew  in  what  state  of  health  he 
was  before  ?  he  says,  he  was  in  a  healthy  con- 
dition ;  he  was  grinding  a  chisael  at  that  lime 
when  the  blow  was  given  ;  and  that  blow  be 
believes  was  the  occasion  of  his  ileath.  And 
being  asked,  whether  he  heard  au}*  (rtlier 
words,  or  saw  or  knew  any  thing  that  could  Ite 
any  caate  of  provooatien  f  he  lays,  he  knew 


no  more  than  the  reply  of  the  pMiy  ■„..»—.. , 

*  If  I  am  a  louay  dog,  you  have  inade  me  to. 
'  and  have  been  my  ruin :'  and  then  bating 
taken  two  or  three  turns  upon  tba  deck,  he 
gave  him  the  bkw ;  and  then  Moon  went 
down  the  deck,  and  used  these  wordt,  *  Ymi 

*  have  given  me  my  last  Uow,*  or  to  that  effect. 

Gentlemen,  vou  have  heard  the  tuigMu  ako, 
Robert  Bradinnam ;  and  he  telk  you,  be  did 
not  aee  the  blow  given,  but  he  waa  tent  fbr 
afler,  and  the  deceased  said,  *  Captain  Kidd 

*  had  given  him  hk  last  blow  :'  and  thereupon 
he  did  examine  him  at  a  turgeon,  and  dots  be- 
lieve that  blow  on  the  head  was  the  occasion  of 
his  death  ;  and  be  did  obterve  it  at  wc^  at  be 
could. 

Juryman.  My  lord,  I  think  Bradinham  taiil, 
he  was  not  then  by  when  the  pikoner  gave  the 
blow. 

L.  C.  B.  Ward,  I  did  not  tay  he  was :  be 
tays,  he  was  Kent  for  after  the  blow ;  and  when 
he  came,  the  deceased  taid,  he  ga%*e  it  him, 
and  what  would  be  the  conaequence. 

Now  these  two  being  cross-examined  bv  the 
prisoner  William  Kidd,  whether  thev  did  not 
know  of  tome  mutiny  in  the  ship,  that  night 
he  the  occasion  of  his  giving  this  blow ;  they 
have  told  both  their  ttories,  of  what  discourse 
there  was  of  taking  this  ship.  The  Loyal  Cap- 
tain, and  of  what  design  there  was  upon  the 
Dutch  ship  after.  Now  the  fint  of  thete  waa 
a  fortnight  before  thk  happened,  and  the  other 
a  week ;  so  that  there  was  then  no  ocuMion  of 
mutiny,  nor  do  they  know  of  an^  mnliny  at 
that  time. 

Now,  Gentlemen,  he  hat  produced  fbr  hin- 
self  three  witnesses.  The  first  that  be  calk  iM 
Abel  Owens ;  and  this  witness  bat  noC  in  bk 
testimony  made  for  the  prisoner,  hot  in  effect 
confirmed  what  the  other  witnettaa  tor  the  king 
said :  for  he  telU  you  he  was  by  wben  the 
bkw  was  given,  and  gi^^  y^e  an  aocennt  bow 
this  thing  was;  that  there  waa  some  diteouive 
between  them,  much  what  to  tbo  effisel  nlbm- 
said,  both  at  to  what  captain  Kidd  taiil  to 
Moore,  and  what  Moore  replied;  and  that 
captain  Kidd  ahould  aay  to  Moore,  *  Yon  are 
'  a  saucy  fclkw,'  or  to  that  purpoae ;  and 
Moore  said,  *  Yon  have  mined  me,  and  a  great 
'  many  others  ;*  and  with  that  tlie  pritoner 
took  up  the  bucket,  and  struck  him  with  it. 
And  he  being  a«ke«l,  if  there  were  any  proyocn- 
tion  or  occasion  why  this  bkw  wat  given,  and 
whether  there  was  any  mutiny  at  that  tine,  an 
he  pretendeil  ?  he  aay  a,  be  kniew  of  none,  only 
he  siieaks  of  one  about  a  month  belbre. 

They  have  called  two  other  witncasn ;  one 
k  Richard  Bariicorn ;  he  k  the  pritonrr*a  lar- 
vant ;  and  though  he  be  hk  lervant,  yH  tbe 
law  allows  him  to  be  a  witness  for  bin,  and 
the  cretlit  of  hk  testimony  iii  left  to  you.  Nnsr 
M  hat  has  he  said  ?  He  has  toU  you  tonetbin^ 
ditferent  stones.  He  thinks  there  wat  a  nn- 
tiny  in  the  ship.  And  lieing  asked  abont  what 
tinae  ?  he  thinks  it  waa  alioiit  a  month  orthnn 
weeks  before ;  and,  u|ion  further  examinntinn, 
saitli,  there  was   «•  mutiny  nhen  Moan  wnn 
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killed.  He  is  willing  to  say  MrhaX  he  can  for 
his  master,  and  belie?es  Mr.  Kidd  did  not  de- 
sign to  do  any  harm  to  that  man ;  for  he  heard 
the  surgeon  say,  that  hlow  was  not  the  occa- 
sion of  his  death.  Now,  in  contradiction  to 
that,  Bradinham  the  surgeon  mvs,  he  never 
4id  say  so,  hot  hdieres  that  this  blow  was  the 
occasion  of  his  death.  You  have  heard  what 
objections  the  young  man's  testimony  is  liable 
to,  and  you  will  consider  his  whole  evidence. 

The  last  witness  the  prisoner  has  called,  is 
Hugh  Parrot.  He  says,  there  was  something 
of  tnese  words,  and  that  the  deceased  did  aay, 
be  could  have  put  the  captain  in  a  way  to  have 
taken  the  ship;  and  hereupon  wonis  arose, 
and  the  captain  was  in  a  passion ;  and  that 
then  he  went  away,  and  understood  afterwards 
the  blow  was  given, but  how  he  could  not  tell. 

Now,  Gentlemen^  this  being  the  matter  of 
fact,  the  prisoner  is  mdicted  upon  it  lor  murder. 
Now  to  make  the  killing  of  a  man  to  be  murder, 
there  must  be  malice  prepense,  either  express 
or  implied :  the  law  implies  malice,  when  one 
man,  without  any  reasonable  cause  or  provo- 
cation, kilb  another.  You  have  had  this  fact 
opened  to  you.  What  mutiny  or  discourse 
might  be  a  formight  or  month  before,  will  not 
be  any  reason  or  cause  for  so  long  continuance 
of  a  passion.  But  what  did  arise  at  that  time, 
the  witnesses  tell  you.  The  first  witness  tells 
you,  the  first  words  that  were  spoken,  were  by 
Mr.  Kidd;  and  upon  his  answer,  Mr.  Kidil 
calls  him  <  Lousv  dog.'  The  reply  was,  *  If 
*  1  am  so,  you  nave  made  me  so ;  you  have 
'  ruined  me,  and  a  great  many  more.'  Now, 
gentlemen,  I  leave  it  to  you  to  consider,  whe- 
ther that  could  be  a  reasonable  occasion  or  pro- 
vocation fur  him  to  take  a  bucket,  and  knock 
him  on  the  head  and  kill  him.  You  have  heaid 
the  witnesses  have  made  it  out  that  he  was  a 
healthy  man,  and  they  are  of  opinion  that  the 
blow  was  the  occasion  of  his  death.  Now  for 
the  prisoner,  on  such  a  saying,  and  without 
any  other  provocation,  to  take  a  bucket  and 
knock  the  deceased  on  the  head,  and  kill  him, 
mast  be  esteemed  an  unjustifiable  act :  for,  as 
I  said,  if  one  man  kill  another  without  provo- 
cation, or  reasonable  cause,  the  law  presumes 
and  implies  malice ;  and  then  such  kilUnG^  will 
be  murder,  in  the  sense  of  the  jaw,  as  oeing 
done  out  of  malice  prepense.  If  there  be  a 
sudden  foiling  out,  and  fighting,  and  one  is 
killed  in  heat  of  Mood,  then  our  law  calls  it 
manslaughter :  but  in  sudi  a  case  as  this,  that 
happens  on  slight  words,  the  prisoner  called 
the  deceased  a  *  lousy  dog ;'  and  the  deceased 
said,  *  If  I  be  so,  you  have  made  me  so ;'  can 
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this  be  a  reasonable  cause  to  kill  liira  ?  And  if 
you  believe  them  to  be  no  reasonable  cause  of 
provocation,  and  that  this  blow  was  given 
Dv  the  prisoner,  and  was  the  occasion  of 
fitoore's  death,  as  the  witnesses  allege,  I  can- 
not see  what  distinction  can  be  made,  but  that 
the  prisoner  is  guilty  of  murder.*  Indeed,  if 
there  had  been  a  mutiny  at  that  time,  and  he 
had  struck  him  at  the  time  of  the  mutiny,  there 
might  have  been  a  reasonable  cause  for  him  to 
plad  in  his  defence,  and  it  ou^ht  to  have  been 
taken  into  consideration ;  but  it  appears,  that 
what  mutiny  there  was,  was  a  fortnight  at  least 
before:  therefore,  sentlemen,  I  must  leave  it 
to  you :  if  you  beneve  the  king's  witnesses, 
and  one  of  the  prisoner's  own,  that  this  blow 
wu  given  by  the  prisoner  in  the  manner  afore- 
said, and  are  Aitisfied  that  it  was  done  without 
reasonable  cause  or  provocation,  then  he  will 
be  guilty  of  murder :  and  if  you  do  believe  him 
guiltv  of  murder,  upon  this  evidence,  vou  must 
find  nim  so:  if  not,  tou  must  aoquithim. 

Kidd.  My  lord,  I  have  witnesses  to  produce 
for  my  reputation. 

L.  G.  B.  Ward,  Mr.  Kidd,  we  save  you 
time  to  make  your  defence:  why  did  not  you 
produce  them?  You  were  asked  more  than 
once,  if  you  had  any  more  to  say ;  and  you 
said,  you  would  call  no  more  witnesses. 

Kidd,  I  can  prove  what  service  I  have  done 
for  the  king. 

L.  C.  B.  Ward.  You  should  have  spoken 
sooner :  but  what  would  that  help  in  this  case 
of  murder  ?  You  said  you  had  no  mora  to  say 
before  I  began. 

Then  an  Officer  was  sworn  to  keep  the  Jury ; 
and  about  an  hour  after  the  Jury  returned,  and 
gave  in  their  verdict. 

CI.  ofAr.  Gentlemen ,  answer  to  your  names. 
Nath.  Long. — NiritA.  X<mg.   Here,  &c. 

CL  of  At.  Are  you  all  agreed  of  your  ver- 
dict f--Omne(.  Yes. 

CLrfAr.   Who  shall  say  for  you? 

Omnei,    Foreman. 

CL  ofAr.  William  Kidd,  hold  n^  thy  hand, 
(which  he  did).  Look  upon  the  prisoner.  Is 
he  guilty  of  tne  murder  whereof  he  stands  in- 
dicted, or  not  guilty  ? — Foreman.  Gruilty. 

CL  ofAr.    Look  to  him,  keeper. 

*  See  East's  Pleas  of  the  Crown,  c.  5,  s.  SO. 
Leach's  edition  of  Hawkins's  Pleas  of  the 
Crown,  b.  1,  c.  31,  s.  33,  and  the  authoritiee 
there  cited.  8ee,  also,  in  this  Collection,  lord 
Morley's  Case,  vol.  6,  p.  769.  Mawgridge's 
Case,  A.  D.  1707 ;  andOnsby's  Case,  a.  d.  17S6* 
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The  Trial  of  Wn.  Kidd,  Nicholas  Churchili,  Jaii£8  Howe, 
Ror.ERT  Lahley,  Wm.  Jenkins,  Gabriel  Loffe,  Hugh 
Parrot,  Richard  Barlicorn,  Abel  Owens,  and  Darbt 
MuLLiNs,  for  Piracy  and  Robbery,  on  a  Ship  called  ^*  The 
Quedagh  Merchant;*^  13  William  III.  a.  d.  1701. 

^               .  '  chattels  of  certaio  peraoni  (to  the  jaron  iftiv- 

iiffly  9,  1701.  .  ^j  unknown)  Ihen  aiHt  tbm,  UDoa  the  bigli 

<  THB  Jarort  for  our  lOfereigii  lord  the  king  *  ma  aforesaid,  in  the  afomaid  place,  diataal 

do^  apon  their  oath,  present,  That  William  *  about  ten  Iraguet  from  Cutabeen  aforesaid^ 

Kidd,  late  of  London,  marinet;   Nicholas  'in  the  East- Indies  afiiresaiJ,  and  within  tht 

Cburcbill,  late  of  London,  mariner ;  Jamea  *  jurisdiction  aforesaid,    being   found  in  the 

fiowe,  late  of  London,  mariner ;  Robert  Lam«  *  aforesaid  ship,  in  the  eostody  and  noasesaioil 

ley,  late  of  London,  mariner;  Wm.  Jenkins,  '  of  the  said  naarineni  in  the  same  stiip,  from 

late  of  London,  mariner  ;  Gabriel  LoA,  late  *  the  said  mariners  of  tlie  said  ship,  and  from 

of  London,  mariner ;  Hugh  Parrot,  late  of  *  their  custody  and  possession,  then  and  there, 

^ don,  mariner;  Richard  Barliconi,  late  of  '  upon  tlie  high  hvh  aforesaid.  In  the  place 
don.  mariner ;  Abel  Owens,  late  of  Lou-  *  aroresai«i,  distant  about  ten  leagues  from  Cut- 
don,  mariner;  and  DaHiv  Mullina,  late  of  'sheen  aforesaid,  in  the  East- Indies  aforesaML 
London,  mariner ;  the  SOln  day  of  January,  *  and  within  the  jurisdiction  aforesaid,  agaim 
hi  the  9th  year  of  the  reign  of  our  sovereign  '  the  peace  of  our  said  now  vovereign  lord  the 
lord,  William  the  Third,  by  the  grace  of  God,  '  king,  bis  crown  and  dignity,  Sec' 
of  England,  Scotland,  France,  and  Ireland,  CLof'Arr,  Set  William  Kidd,  Nicbolae 
king,  Mender  of  the  f^ith,  &c.  by  force  and  Churciiill,  &c.  tu  the  bar  (And  so  of  the  rest) 
arms,  &c.  apon  the  high  sea,  in  a  certain  Will.  Kidd,  hold  up  thv  band.  (Which  he  did, 
place  distant  about  ten  leagues  from  Cut-  and  so  of  the  rest.)  Vou  the  prisoners  at  Ibe 
aheen,  in  the  East-Indies,  and  within  the  bar,  tliose  men  that  }-ou  shall  bear  called,  and 
joriadiction  of  the  admiralty  of  En^aiid,  did  that  personal!  v  ap|»ear,  are  to  pass  between  our 
piratically  and  feloniously  set  upon,  board,  sorereign  lord  the  king  and  \ou,  upon  trial  of 
break,  and  enter  a  certain  merchant  ship,  your  several  lives  and  deattia.  II  therefore 
called  The  Quedagh  Merchant,  then  being  a  yon,  or  any  of  you,  \i  ill  challenge  any  of  them, 
abip  of  certain  persons  (to  the  jurors  aforesaid  your  time  is  to  apeak  to  them  as  they  come  to 
unknown) ;  and  then  and  tliere  piratically  and  the  book  to  be  sworn,  and  before  they  be  awom. 
feloniously,  did  make  an  assault  in  and  u|ion  Aud  there  being  no  challenges,  the  twelve 
cerlam  manners  (whose  names  to  the  jurors  that  were  sworn  on  tlie  jury  were  as  folhiw : 
aforesaid  are  unknown]  in  the  same  ship,  in  j„hu  Cooper,  Jo.  Hall,  Jo.  James,  Peter 
the  peace  of  God,  and  of  our  said  now  w-  l>irkcr,  Caleb  Hook,  R.  Kider,  I*.  Walker, 
Fe^el^rn  lord  the  kmg,  Uien  and  there  being,  William  Hunt,  John  Miciilethwait,  llicbard 
piratically  and  feloniously  «lid  put  the  afore-  Cbiswell,  Abraham  Uickuian,  George  Groves 

said  mariners  of  the  wiaie  ship,  in  the  ship        /^/    ..  ...     r*^^      ^    «    au T       i^w 

.r        •!              al     I  •  1.        *  •     .1.       I    '^  i.L  nf  Arr,    Cner.     count    these:      Jooo 

aforeaaid,  upon  the  high  sea,  in  the  place  q^^^^'^             ^**^9     vvuu*    iuc»c.      .rvuii 

aforesaid,  distant  about  ten  leagues  from  Cut-        /^  '     rk«^  *—     »r^  i       j  w  a 

abeenafJresaid,  in  the  East^Sdies  aforesaid,  .JfZ'J!^^'  Twelve  good  men  fcnd 
and  within  the  jurisdiction  aforesaid,  pirati-  t"«^«»<>  together,  and  hear  your  evidence, 
cally  and  feloniouhly  did  steal,  take,  and  carry  [Then  the  usual  prnclsraation  for  information 
away  the  said  merchant  ship,  called  Tlie  ^•^  n**!**  5  •»'*  «*»*  prisoners  hciiig  bid  to  hoM 
Quedagh  Merchant,  and  the  apparel  and  ^P  *'>''«'■  iiands,  the  clerk  of  arraignments 
tackle  of  the  same  shin,  of  the  value  of  400/.  charged  the  jur>-  with  them  thus :] 
of  lawful  money  of  England  :  70  chests  of  C/.  qfJrr,  You  of  the  jury,  look  upon  tbe 
opiom,oftbc  value  of  1,400/.  of  bwful  money  prisuners,  and  hearken  to  their  cause.  They 
of  England  ;  250  bagM  of  sugar,  of  the  value  stand  indicted  by  the  names  of  William  Kidd, 
of  100/.  of  lawful  money  of  England;  SO  ^:<^  (»s()eloreiiithe  Inilictiiieut).  I'ikmi ihis in- 
hales uf  raw  silk,  of  the  value  of  400/.  of  law-  dictnient  tlie\  huve  btvii  arrait^iied,  and  there- 
ful  money  of  Knnflnnd  ;  100  bales  of  callioxies,  unto  havesetVraily  pleadeil,  Nui  Ciuiltv  ;  and 
of  the  value  of  200/.  of  lawful  money  of  Kng-  for  their  irial  put  ibeuisehes  on  (iinI  aLd  their 
land;  200lKilesof  muslins,  of  the  value  o\'  country,  \thich  country  you  are.  Your  charge 
1,000/.  of  lawful  money  of  England;  and  {  is,  to  enquire  i%heilu'r  liity  be  guilty  of  the 
three  bales  of  nimels,  ot  thernlueuf  30/.  of  piracy  aud  robbery  when«irtbe\  Mand'indicted 
lawful  money  of  England ;  the  goods  and  in  manner  and  furiu  as  the}  stautl  indicted,  or 

■  '  not  guilty,  &c. 

♦  See  Uach's  Hawkins's  Pleas  of  the  Cr.  A'lc,  ChurchiU.  Mv  lorj,  I  beg  your  opinion, 

b.  1,  c.  37.    East*a  Pleas  of  the  Crown,  c.  17.  whether  i  may  uoi  plead  tlie  kiog^a  pardoa  ? 
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L.  C.  B.  Ward.  Let  us  see  your  pretences ; 
you  shall  have  all  legal  defences  and  adraotages 
allowed  to  you. 

Churchill.  I  came  in  upoa  his  majesty's 
proclamation. 

L.  C.  B.  Ward.  flsTe  you  the  king's  pro- 
clamation ?  If  you  have,  let  us  see  it. 

Churchill,  We  bad  notice  of  it  at  Guiana  : 
and  we  delifered  up  ourselTes  to  col.  Bass, 
governor  of  £ast> Jersey,  and  I  have  it  under 
his  hand.  I  bei^  your  lordship  would  appoint 
me  counsel  to  plead  my  case. 

(The  Paper  wat  shewn,  and  read.) 

Mr.  CrazoUj/.    I  know  not  when  it  was. 

Churchill.  I  had  notice  of  it  at  Guiana :  I 
hare  been  two  years  in  custody. 

L.  C.  B.  Ward.  How  long  hare  you  been  a 
prisoner  ? 

Churchill.  Almost  two  years  ;  two  years 
next  July. 

L.  C.  B.  Ward  and  the  rest  of  the  Judges. 
The  Proclamation  (for  what  you  say  youfself) 
does  not  reach  your  case. 

Howe,  Churchill,  Mullins,  We  came  in 
upon  the  proclamation  all  the  same  day. 

Just.  Fawel.  How  can  you  make  it  appear 
yon  surrendered. 

Prisoners.  Here  is  an  affidavit  made  of  it  by 
the  governor's  secretary ;  and  there  is  the 
gentleman  himself,  col.  Bass. 

Just.  Pawel.  You  roust  make  it  out  that 
you  have  come  in  within  the  conditions  of  that 
procbmation,  if  you  have  any  benefit  by  it. 

L.  C.  B.  Ward.  Let  llie  proclamation  be 
read.  (Which  was  done  accordingly  and  it 
here  foliuvi  s :) 

By  the  King,  a  Proclamation. 

^WnxiAM  R. 
'  Whereas  we  being  informed,  by  the  fre- 
quent complaints  of  our  good  subjects  trading 
to  the  East- Indies,  of  several  m  icked  practices 
committed  on  those  seas,  as  well  upon  our  own 
subjects  as  those  of  our  allies,  have  therefore 
thought  fit  (for  the  security  of  the  trade  of 
tliose  countnes,  by  an  utter  extirpation  of  the 
pirates  in  all  parts  eastward  of  the  Cape  of 
Good  Hope,  as  well  beyond  Cape  Comorin  as 
on  this  side  of  it«  unless  they  shall  ibrtbwith 
surrender  themselves,  as  is  hereinafter  di- 
rected) to  send  out  a  squadron  of  men  of 
war,  under  the  command  of  captain  Thomas 
Wanreri.  Now  we,  to  the  intent  that  such 
who  have  been  guilty  of  any  acts  of  piracy  in 
those  seas,  may  have  notiqe  of  our  most  gra- 
cious intention,  of  extending  our  royal  mercy 
to  such  of  them  as  shall  surrender  themselves, 
and  to  cause  the  severest  punishment  accord- 
ing to  law  to  be  inflicted  upon  those  who  shall 
continue  obstinate,  have  thoiight  fit,  by  the 
advice  of  our  privy  council,  to  issue  tliis 
proclaqsation ;  hereby  requiring  and  com- 
manding all  persons  who  have  b^  guilty  of 
anjr  ac^t  of  puncy,  or  anv  ways  aiding  or  as- 
sitCiDg  therein,  in  any  ptace  eastward  of  the 
0«jieofGood|Iope|to  socsmdier  themselves 
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within  the  several  respective  times  herein 
after  limited,  unto  the  said  cnptain  Thomas 
Warren,  and  the  commander  in  chief  of  the 
souadron  for  the  time  being,  and  to  Israel 
Hayes,  Peter  Dellanoye,  and'  Christopher 
Pollard,  esquires,  commissioners  appointed 
by  us  for  the  said  ex|)edition,  or  to  any 
three  of  them,  or,  in  case  of  death,  to  the 
major  part  of  the  survivors  of  them.  And 
we  do  hereby  declare,  that  we  have  been 
graciously  pleased  to  impower  the  said  can- 
tain  Thomas  Warren,  and  the  commander  m 
chief  of  the  said  squadron  for  the  time  being, 
Israel  Hayes,  Peter  Delhmoye,  and  Christo- 
pher Pollard,  esquires  commissioners  afore- 
said, or  any  three  of  them,  or,  in  case  of 
death,  to  the  major  part  of  the  survivors  of 
them,  to  give  assurance  of  our  most  gracious 
pardon  unto  all  such  pirates  in  the  East* Indies, 
viz.  all  eastward  of  the  Ca|ie  of  Good  Hope, 
who  shall  surrender  themselves  for  piracies  or 
robberies  committed  by  them  upon  the  sea  or 
land;  except,  nevertheless,  sucl^  as  they 
shall  commit  in  any  place  whatsoever  afWr 
notice  of  our  grace  and  favour  hereby 
declared  ;  and  also  exceuting  all  such  pira- 
cies and  robberies  as  shall  he  committed  from 
tlie  Cane  of  Good  Hope  eastward,  to  the 
longitude  or  meridian  of  Socatora,  ailer  the 
last  day  of  April,  1699,  and  in  any  place  from 
the  longitude  or  meridian  of  Socatora  cast- 
ward,  to  the  lonffitude  or  meridian'  of  Cape 
Comorin,  after  the  last  day  of  June,  1699t 
and  in  any  place  whatsoever  eastwfutl  of 
Cape  Comonn  after  the  last  day  of  July, 
1699;  and  also  excepting  Henry  Every 
alias  Bridgman,  and  William  Kidd.' , 

Given  at  our  court  at  Kensington,  the  8th  day 
of  December,  1698,  in  the  lOtb  year  of 
our  reign.    God  save  the  King. 

Clerk.  There  is  no  day  mentioned  in  thie 
paper  when  they  surrendered  themselves. 

Mr.  Moxon.  My  lord,  about  the  ycar.l698» 
there  was  a  special  commission  givep.to  four 
persons,  and  they  were  to  proceed  ip.  their 
voyage  to  the  Inaies,  and  they  carried  9  p^eat 
number  of  Proclamations,  That  all  the  pirates, 
in  such  and  such  places  should  surrender  theoa- 
selves:  Now  they  came  to  81.  Belepa  with 
them,  and  captain  Warren  was  sent  to  St. 
Mary's,  and  he  was  to  deliver  some  of,  tbess 
prodamations  tliere,  and  the  commissioiier  had 
then  the  ambassador  to  the  Great  Mogul  on 
beard,  and  this  captain  Warren  these  procla- 
mations. Warren  comes  and  delivers  the  pro- 
clamations out,  and,  among  the  rest,  the  pri- 
soner at  the  bar  having  notice  of  this,  he  goee 
to  the  governor,  and  confesses  he  had  been  * 
pirate,  and  desired  them  to  take  notice  that  ha 
surrendered  himself;  and  we  have  the  go- 
.  vernor  here,  to  giv^  an  account  of  this  matter. 

L.  C.  B.  Ward.  The  proclamation  says. 
They  must  sunreuder  themselves  to  s^cb  iad 
such  persons  by  name :  see  if  it  be  so.  [Then 
the  proclamation  was  rkul  again.]  Here  ere 
several  qualificatioiis  meutioaed;  you  noftt 
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hr'inii  yourselrcs  under  them,  if  yon  Wfiuld 
have  tlie  benefit  of  it. 

Dr.  New  ton.  Ijei  them  shew  that  they  sur- 
renilcretl  themseUea  to  the  perwns  they  were 
to  surrender  to. 

Mr.  Maxon.  My  lonl,  we  will  profe  we 
gave  notice  with  in"  the  time,  by  thispaper. 

Sol.  Gen.  (sir  John  Ilaules)  There  is  no 
time  mentioned  in  it.  (The  atliflo?it  waff  read.) 
*  Charles  Hatlvi  ^eut.  maketli  oath,  That  in 
the  year  1698/thiTe  beinj;  notice  of  his  majes- 
ty's  qrracioiis  panlon  to  such  pirates  as  khmili) 
surrender  themselves,  Jainrs  llowo.  Niiholas 
Churchill,  and  Darby  l^Iullins,  in  May,  161)9, 
did  surrender  themselvesi  to  Jcrem.ali  bass, 
and  he  did  admit  them  to  bail.^ 

L.  C.  B.  Ward,  There  are  four  commis- 
tioners  named  in  the  proclauiation :  there  is  no 
governor  mentioned  thai  is  to  rcc«:ive  them, 
only  those  four  commiasiuners. 

Mr.  3faroii.  But,  my  lord,  consider  the  na- 
ture of  this  proi'laniatiun,  and  \i hat  was  the 
design  of  it,  which  was,  to  invite  pirates  to 
come  in. 

Mr.  Corners.  We  roust  keep  you  to  the  pro- 
clamation :  here  is  not  enou((h  to  put  oif  the 
trial. 

L.  C.  B.  Ward,  if  you  had  broufpiit  your- 
aeWes  within  tbv  case  of  the  proclamation,  we 
should  be  very  glad  :  you  that  ofler  it,  must 
consider  it  is  a  s|)ecial  prockiuiatiou,  with  di- 
vers limitations  ;  and  if  you  would  have  the 
benefit  of  it,  you  must  brinsjf  yourselves  under 
the  conditions  of  it.  Now  there  are  four  com- 
tnisKioners  named,  that  you  ou;;ht  to  surrender 
tn  ;  but  you  have  not  surrendered  to  any  one  of 
these,  but  tn  colonel  Ba^s,  and  there  is  no  such 
man  mentioned  in  this  proclamation. 

Mr.  Knapp,  My  lord,  and  gentlemen  of  the 
jury,  the  Indictment  sets  lurtli,  that  the  pri- 
soners at  the  bar,  on  the  :{Otli  of  January,  in 
the  9th  year  of  his  majesty's  rr-i^n,  ten  Icajrucs 
distant  from  Cutsheen,  diik  piratically  seize  and 
rob  a  certain  ahip  culled  the  Ciiie(h<rh  Mer- 
chant, and  put  the  men  in  fear  nf  the-.r  lives  ; 
and  the  said  ship,  m  ith  her  appurel,  tickle  and 
goods,  did  then  and  there,  upon  the  high  sea, 
cake  and  carrv  awaj,  ajg^iust  the  peare  of  our 
florereign  lorJthe  kmg,  bis  crown  and  dijrnity : 
to  this  Indictment  they  have  pleaded,uot  guilty : 
If  we  proTe  it  upon  them,  you  must  find  them 
guilty. 

Dr.  Newton^  Advocate  for  the  Admiralty. 
My  lord,  and  gentlemen,  the  prisoners  at  the 
har,  captain  Wdliam  Kkld,  late  commander  of 
the  Adventure  Gallej',  and  nine  other  mariners 
in  the  same  ? easel,  stand  indicted  fur  feloniously 
and  piratically  assaulting  and  taking  a  ship, 
called  the  Quedagh  Merchant,  on  the  high 
sea  near  Cutsbeen,  in  the  East  Indies,  about 
the  30th  of  January,  in  the  9th  year  of  bis  ma- 
jesty's reign  :  The  ship  was  considerable  for 
its  force  and  bulk,  being  about  four  huiHired 
ton;  and  more  considerable  lor  its  lading, 
having  on  board  to  the  value  of  many  thousand 
pounds. 

f  his  captain  Kidd,  who  thus  acted  the  pi- 


rate himself,  went  from  Kngland  in  April,  1690. 
with  a  coniiiiiskion,  dated  the  26lh  of  January 
preceding,  to  take  and  seize  pirates  in  the  In- 
dian seas,  which  were  then  very  much  and  very 
dauj^erou^ly  inl'ekted  by  them,  to  the  great  ha- 
zard, and  loss,  and  ruin  of  the  merchant. 

The  ship  carried  thirty  t{uu«,  and  there  were 
on  board  about  ri&fhty  men ;  but  the  captain 
beiu^  come  to  Now  Vork,  in  Julv  1696,  pre- 
tindini;,  as  indeed  it  was  designed  he  Nhould, 
and  hi*  had  undertaken  to  make  that  design 
guml,  that  he  was  going  to  4^1  adagascar  (which 
Y%as  the  known  and  common  rccifitacle  of  the 
pirates  in  those  seas)  tn  lake  piiates,  and  free 
the  Ncas  from  tliose  ilisturbt'rs  of  the  commerce 
of  mankind ;  so  many  came  iu  to  bim,  being 
invited  by  articles  publicly  set  nii  by  him  in 
that  place,  that  bis  number  quickly  encreased 
in  on«*  hundred  and  til\y  live  men  ;  a  force  suf^ 
ficicnt,  if  he  had  meani  well,  to  have  made  him 
useful  to  the  public  ;  and  to  prove  as  mis« 
chievous,  if  his  ilesi||;us  were  otherwise :  And 
what  those  were,  Hill  quickly  ap|iear. 

After  calhng  in  at  several  places  for  prori- 
sions,  and,  among  others,  at  Madsgascar,  in 
July,  1697,  be  sadeil  to  Bob*s  Key,  a  small 
island  St  the  entrance  of  the  Bed  Sea,  and  a 
convenient  station  tor  the  observing  what  ?es« 
scis  went  from  thence  to  the  Indies  ;  snd  now, 
instead  of  taking  pirates,  he  becomes  one  him- 
self, and  the  greatest  and  the  worst  of  all. 
Here  he  staid  three  weeks,  in  expectation  of 
the  Mocca  fleet,  to  make  his  benefit  and  hii 
fortune  out  of  it ;  fur,  whatefer  be  had  before 
pretendeil,  this  was  his  real  design,  and  now  so 
possessed  his  mind,  that  he  coukl  not  refrain 
from  det*lariii«f,  and  that  often  to  bis  men,  That 
now  III*  should  make  his  voyage,  and  ballast 
his  bhip  wiih  gold  and  silver.  After  long  ex- 
IMciation,  the  fleet,  on  the  Iftth  of  August,  tn^ 
tiie  numlier  nf  14,  came  hy  ;  he  fell  m  witb 
the  middle  of  them,  fired  several  guns  at  them  ; 
but  fi mliug  thev  had  an  Englisu  and  Dutck 
convoy,  that  Jesigu  happily  failed  of  die 
wished- for  success. 

This  disap|iointment  howefcr  did  notdisGoa- 
rage  him,  but  that  he  nroceeded  on  for  the 
coast  of  Malabar,  where  he  knew  the  trade  wao 
considerable,  and  hoped  his  advantage  wonld 
be  proportionable  in  the  disturbing  it;  and 
there  accordingly,  for  several  roontlu,  be  coos- 
mitted  many  great  piracies  and  robberies,  ^- 
iojT  the  ships  and  goods  of  the  Indians  ani 
others  at  sea,  Moon  and  ChristianSi  and  iBi^ 
luring  cruelly  their  persons,  to  diseovcr  if  ibt 
thing  hsd  escaped  his  hands ;  bunnof  tMT 
houses,  and  killing,  aAer  a  barbarous  nuMr^ 
the  natives  on  the  shore ;  equally  crudy^Nni* 
ed  and  hated  both  on  the  laiid  and  at  sen. 

These  criminal  attempts  and  silienp  iift 
rendered  his  name  (to  the  disfpnee  an!  Hm 
prejudice  of  the  Engluh  nation)  tan  iPi^ 
Known,  and  deservedlv  detested,  In  '^ 
mote  parts  of  the  world ;  and  he 
ed  upon  as  an  arch- pirate,  and  the 
enemy  of  mankind;  and  accordingly  t«il 
tuguoKincnofwir  wcalootin        --  ^ 
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and  ont)  tnet  with  Viin  and  Tou^ht  him  for  se- 
veral hours;  but  Kitlil's  Tartuue  ibeo  nterreil 
biin  fur  another  manner  of  trial. 

AniongitlhegTcaiQiimber  of  Tesstlslielook 
on  tlial  GoaM,  wu  tlie  ship  he  stands  indicted 
fur,  The  Queilaffh  Merclianl,  bein^  iliea  on  a 
iradinj;  ynyax^  Irom  Beoy^l  in  Surui,  the  com- 
maoiler  £n^h,  captain  Writ,'hi,  the  owners 
Armenian  roetchanis,  and  others.  He  had 
taken  Bloora  before,  but  Moors  and  Christians 
are  all  alike  lojiiTates,  they  di:itingui*h  ool  Da- 
tlons  and  rdiponi. 

Those  on  board  the  vessel  offered  30.000  ru- 
pees for  her  ransntn,  bnt  the  ship  was  too  con- 
siderable to  be  parted  with,  even  for  so  great  a 
sum ;  io  Kidu  ulil  gooJs  out  of  her,  on  the 
neighboaring  coai>l,  to  the  value  of  10  or 
13,0001.  out  of  which  he  took  whatever  he 
could  pretend  to  for  ammunition  and  provisions, 
with  forty  shares  for  himself,  and  ilic  remainder 
was  disposed  of  amoD^t  tlie  crew,  ami  |>aili- 
cubrly  those  who  are  here  indicleil  with  him, 
wlio  accompanied  bim,  who  assisted  him 
throughout  in  all  tiia  piracies,  anil  who  dow  too 
share  the  si>oits  and  the  guilt  wjtli  bim. 

Willi  this  ship  and  auotlier,  and  the  re- 
mainder of  the  goods  not  sold  on  the  coast,  be 
■ailed  once  more  for  Madan^accar,  where  he  ar- 
rived in  the  beginning  of  may,  1698,  and  there 
again  wbal  was  left  on  board  was  divided  ac- 
cwdii^  to  the  same  proportions,  and  amongst 
the  saow  penons  as  before,  each  mariner  hav- 
ing about  three  bales  to  his  share. 

1  their    verdict 
Newton  proceeded ;] 

It  is  not  to  be  emitted,  that  at  his  retaro  to 
Aladagnscar,  there  came  fin  board  liioi  some 
persons  from  the  ship  The  Itraolulion,  former- 
ly the  Hocca  frigate  (fur  the  piratically  seiz- 
iaa  of  which  vesset  there  have  beeo  formerly 
trials  and  convictions  in  this  place),  of  which 
caplaio  Culliford,  a  notorious  pirate,  now  in 
custody,  and  against  whom  two  bills  have  been 
found  for  pirai^  by  the  grand  jury,  was  the 
commander.  Tbcy  at  6rst  seemed  to  be  afraid 
of  Kidd,  hut  without  any  ground  ;  an  his  former 
actions  had  demouslraled,  and  the  sequel  shew* 
cd  :  tbey,  who  were  hardened  pirates,  and  long 
ioiircd  to  villsDiea,  coulil  scarce  think  that  any 
man  could  so  betray  the  trust  aud  couRdence 
the  public  had  ploced  in  him,  and  said,  they 
heard  be  was  come  to  take  and  hang  them  ;. 
but  caplaio  Kidd  assured  them  that  be  bad  no 
■och  deugu,  and  that  he  had  rather  bis  wnd 
■hould  broil  in  bell,  tbaa  do  tfaem  uy  bans  ; 
bid  them  not  be  afraid,  and  awora  be  wooU  ba 
true  to  them ;  and  hi 
brrak  hit  word.  Tbia 
'tnie  Io  Iw 

Itis  ooinnnBHUB,  lu  weaag 
treachery,  Mid  the  grBatiH 
Baodid  !  and,  to  DHke^M 


«tah  alhar ;  nd,  uKtead  of  laking  C 


■I  it  tni>  his  duly  to  liave  don^  and  his  lurco 
was  sufficient  tu  have  perfortned  it,  he  ^vo 
him  money  and  ammunition,  two  great  guns 
and  shot,  and  other  necessaries  to  lit  him  oul 
to  sea,  that  he  rai<;ht  be  in  a  coodition  the  bet- 
ter In  lake  and  seise  other  intiocent  persona. 

His  own  shiji  he  now  left,  and  went  on  board. 
The  Qurdagh  Merchant ;  several  of  his  men 
tlien  went  from  him,  but  not  the  prisoner* ; 
thev  werr  all  along  welt-wishers  aud  assistants 
to  liini,  fought  fur  him,  divided  the  plunder 
wtt)i  him,  and  are  now  come  to  be  tried  with 
bim. 

This,  Giiotlemen,  is  tlie  crime  be  is  indicted 
for,  piracy  ;  the  growiog  trouble,  disturbance, 
and  mischief  of  the  trading  world,  and  the 
peaceable  part  of  mankind,  the  scandal  and  re- 
proach of  the  European  nations,  and  the  ('hris- 
lian  name  (I  wish  I  could  nut  say,  flint  the 
Kidils  and  the  Averys  had  not  made  it  more 
particularly  so  of  ilie  English)  amongstMabo- 
metans  and  Pagans,  in  the  exlremest  parts  of 
Ihe  earth  ;  which  turns  not  only  liithe  disad- 
VDnt;i(re  of  the  immediate  suSereis,  but  of  all 
such  as  trofiic  in  those  countries,  whether  com- 

Ciies  or  single  merchants,  who  are  tii  suffer 
the  mislurliinea  of  others,  with  whom,  it 
may  be,  they  have  no  dealings ;  and  for  the 
villainies  of  such,  whom  lliev  and  all  mankind 
equally  and  justly  detest  and  abhor. 

This  is  the  person  thai  stands  indicted  at  thai 
bar,  than  whom  nii  one  in  tbis  age  has  done 
more  mischief,  in  this  wumt  kind  of  mischief; 
or  has  uccasioned  greater  confusion  and  dis- 
order, attended  with  all  the  circumstances  oT 
cruelly  end  fulshpod,  and  a  complicalion  of  all 
manner  of  ill. 

If  Iherrfnre  these  fads  shall  be  proved  upon 
him,  you  will  ihen,  gentlemen,  in  finding  hjin 

f guilty,  dojustice  to  the  Injured  world,  the  Eng- 
ish  nation  (our  common  country)  whose  lute- 
rest  and  welfare  ao  much  depend  on  ihe  en- 
create  and  security  of  trade ;  and,  lastly,  to 
yourselves,  whom  the  law  has  made  judges  of 
tbe  fact. 

Sol.  Gen.  My  lord,  and  ffentlemen  of  the 
jury,  I  am  of  counsel  for  the  Kins',  ■g*iiut  the 
prisoners  at  the  bar,  in  this  case,  with  the  doc- 
tor that  has  opened  the  matter  from  the  bo- 
ginoing.  These  prisoners  at  Ihe  bar  went  not 
with  comiuisiions  for  good  purposes,  though 
they  made  use  of  them  to  very  bnd  ones.  Gen- 
tlemen of  Ihe  jury,  1  must  tell  you,  the  charge 
upon  which  you  are  to  enquire,  is  only  upon  a 
certain  ship,  called  The  Quedagh  Merchaot, 
and  to  that  weaball  apply  ourevldence.  What 
tnw  taken  m  bcr  bat  been  opoted  alraady :  all 
*"  '  b  Io  call  onr  witnesses,  and 

tbo  thbigs 


id,  bo dM  MM,  mm  mf.iajm' i 


tan  jHon  till* 
(4isr(^hf  Ihf  pn«ons  thai  wfr«MMnKba> 
Iner,  Kobett  Bradiaham,  tind  JosejA  jl  ~ 
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Bot,  ID  time,  till  Febnury,  1697.  Thej  will 
(i?e  you  an  accouDt  of  sotne  (iliiiulera  that  hap- 
peneil  before  this,  and  then  of  the  takiufif  of 
ibis  ship,  and  the  di? iding  it  aiDOogit  them. 

Just.  PifwtL    When  went  they  oat  ? 

Mr.  Conieri,  Ttiev  begmo  their  voyafre  in 
April,  1696,and  took  tbtSKhip  in  F^ruary,  1697. 
They  did,  all  alon^;  that  voyage,  commit  seve- 
ral planden  on  several  shipa  they  thought  a 
prey  :  their  desi|fn  was,  not  to  take  pirates,  but 
to  take  what  they  could  get  out  of  any  shi|is, 
friends  or  enemies ;  for  in  this  ship,  The  Que- 
dagh  Merchant,  which  was  a  Miiorish  hhip, 
tbm  were  several  Armenians ;  and  they  offer- 
ed them  a  great  sum  of  money  to  redeem  tlie 
•hip,  but  they  refused  it ;  and  they  disposed  of 
the  goods,  and  divideil  the  money  ;  and  fur  tlie 
proof  of  that,  we  will  call  Mr.  Uradiuham. 

Just.  Po9iiL  1  understand,  that  he  had  a 
commission  ;  therefore  if  any  one  has  a  oom- 
intssion,  and  he  acts  according  to  it,  he  is  not  a 
iiirale ;  but  if  he  take  a  commission  for  a  co- 
four,  that  he  may  be  a  pirate,  it  will  be  bad  in- 
dted :  and  tiiereture,  if  you  can  |irove,  that  he 
was  a  pirate  all  along,  t£is  will  be  a  great  evi- 
dence against  him. 

Mr.  Cvniert.  My  lord,  we  will  prove  that ; 
ao  that  the  commission  was  but  a  colour.  Mr. 
firariinhamf  pray,  give  my  lord  and  tlie  jury 
«D  account  wlieu  you  began  your  voyage,  and 
joor  proceedings  aAerwards. 

Bradinham.  Some  time  in  the  year  1696, 
about  the  beginning  of  May,  1  and  others  were 
with  captain  Kidd ;  and  we  sailed  from  Ply- 
jBoath,  designing  for  New  York ;  and  in  the 
way  we  met  with  a  Frt-nch  banker,  and  took 
ber. 

Mr.  Coniert.  Tdl  the  court  what  ship  it  was 
^ou  went  in,  and  with  whom. 

Bradinkam.  We  went  with  captain  Kidd,  in 
the  Adventure  galley. 

Mr.  Corners,  What  number  of  men  had  you 
when  you  went  first  out  ? 

Bradinham.    About  70  or  80  men. 

Mr.  ConierM,    What  force  uf  guns  had  you  ? 

Bradinham.    We  had  30  guns. 

Mr.  CoRMrf.  In  what  office  was  captain 
Kidd  in  tlie  ship  ? 

Bradinham.  He  was  the  commander  of  her. 

Mr.  Cimier$^  Now  tell  my  lord  and  the  jury 
what  time  you  lel't  Englaml,  and  bow  you  pro- 
ceeded. 

Bradinham.  In  Ma?,  1696,  we  left  Ply- 
tnouth,  and  went  to  ?iew-York,  and  in  the 
way  met  with  a  French  ship,  and  took  her : 
ftnd  when  we  came  to  New -York,  (mptain  Kidd 
put  up  artidei,  that  if  any  men  would  enter 
tlMinaelvef  on  board  his  ship,  they  ahoukl 
have  tbeirsbarea  of  what  ahould  be  taken;  and 
lie  himself  was  to  have  forty  aharee. 

Mr.  Conien.  What  number  of  men  did  he 
get  after  these  articles  were  pnblisbed  t 

Brad.  He  carried  from  New- Yerk  155  men. 

Mr.  Cowiers.  Whither  did  he  sail  then  ? 

Brad.  To  the  Madeiras,  fram  thence  to  Bo- 
iMvia,  from  thence  to  8t  Jago,  from  thence  to 
^ladjKgaiearyfiromtkaMetoJMBDftifjromtlieiioe 


to  Mahala,  from  Mahala  to  Jeanne  again,  and 
from  thence  to  the  Rcd-ara ;  and  there  we 
waited  for  the  Mooea  fleet:  They  passed  us 
one  niglit,  and  we  pureue«1  them,  ami  went 
among  them,  but  he  found  they  were  too 
strong  for  him,  and  was  fain  to  leave  them. 

Mr.  Covptr,  How  long  did  you  he  in  wail 
for  that  fleet  ? 

Brad.  A  fortniirht  or  three  weeks. 

Mr.  Com  per.  Did  he  express  hiinaelf  no, 
that  he  did  lie  in  wait  for  tliat  fleet  ? 

Brad.  Yi'S  ;  he  said,  that  be  did  deiiga  fee 
make  a  voyage  out  of  them. 

Mr.  Couper.  Did  be  not  lie  in  wait  ibr 
anv  French  effecta  in  that  fleet  ? 

Brad.  No,  only  for  the  MoorisJi  fleet 

Mr.  Carper.  What  do  you  mean  by  tbe 
Moorish  fleet. 

BruU.  The  natives  of  India,  the  Blahometana, 

BIr.  Camper.  Where  did  vou  lie  in  wait  for 
that  fleet  ?— Brad,  in  thcltodsea. 

BIr.  Camper.  In  the  mouth  of  it  ? 

Brad.  Yes. 

Blr.  Camper.  Is  it  a  fit  place  for  that  pur* 
po<e  ? 

Brad.  Several  sail  of  ships  mav  lie  there* 

BIr.  Comper.  Did  j^ou  expect  them  ? 

Brad.  \  es  ;  captain  Kidd  waited  Ibr  them. 

Mr.  Conien,  How  long  did  you  stay  there? 

Brad.  About  a  fortnight. 

BIr.  Coniers.  Did  you  do  any  thing  in  thai 
time  to  get  intelligence  ? 

Brad.  Cuptam  Kidd  sent  his  boat  three 
times  to  Blocca,  to  see  if  they  could  make  any 
discovery ;  and  the  two  first  timcB  they  oould 
make  none  ;  but  the  third  time  they  MtrnghC 
word  the  ships  were  ready  to  sail ;  and  ao- 
conlinfj^ly  they  came,  and  we  sailed  after  them, 
and  fell  in  with  them,  and  captain  |kidd  fired  al 
them. 

Mr.  Camper.  You  say,  he  sent  his  boat 
three  times  for  intelligence:  Can  you  re- 
member  what  answer  tbey  brought? 

Bro^.  The  two  first  times  they  broogbt 
no  intelligence ;  but  tbe  third  time  they  brought 
word,  that  14  or  15  ahips  were  ready  to  sailT 

Mr.  Conieri.  What  colourt  did  they  any 
thev  had  ? 

Brad.  1  cannot  tell  that.  When  captain 
Kidd  had  fetched  them  up,  he  found  thej 
were  under  convoy,  and  so  he  left  them  :  and 
then  he  was  going  lo  the  coast  of  Malabar,  and 
by  the  way  met  with  captain  Parker. 

Just.  Pamel.  Did  they  fire  any  guns  at  tbe 
Mecca  fleet  ? 

Brad.  Yes  ;  capt  Kidd  fired  divers  gone  al 
thenu 

Mr.  Conien.  After  such  time  as  yon  left  tbs 
Blocca  fleet,  what  happened  after  that  ?  Re* 
collectt  yourself. 

Brad.  We  took  a  ship,  that  capt.  Pariuf 
was  commander  of,  between  Carawar  and  tbm 
Red-sea. 

Mr.  Conim.  What  shin  was  this  that  capt 
Pteker  was  oommamler  of? 

Brad.  A  Moorish  ship;  she  came  firone 
Bombayi  and  capt.  Packer  waathe  inaetcr. 
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Mr.  Coniert,  IVbtt  did  yoa  take  from  this 
ship  ? 

Brad.  Capt.  Kidd  took  ont  Parker,  and  a 
Poriu^nese  ibr  a  lin^uister. 

Mr.  Conier$.  A  Linguister,  What  do  you 
mean  bv  that? 

Brad.  An  interpreter ;  he  took  out  of  her  a 
Imle  of  coffee,  a  bale  of  pepper,  about  twenty 
pieces  of  Arabian  (?o1d,  and  ordered  some 
men  to  be  taken  and  hoisted  up  by  their  arms, 
and  drubbft<l  with  a  naked  cutlace. 

Mr.  Coniers.  Why  did  he  do  that  ? 

Brad.  That  they  might  confess  what  money 
they  had. 

Mr.  Coniert,  Were  those  Frenchmen  that 
were  thus  used? 

Brad.  No,  theV  were  Moors. 

Mr.  Coniert,  Was  there  any  demand  made 
of  those  men,  capt.  Parker  and  the  Portuguese  ? 

Brad.  Yes ;  the  English  factory  sent  for 
this  Parker  and  the  Portuguese,  and  he  denied 
that  he  had  any  such  persons  on  board,  for  he 
kept  them  in  a  hole. 

Mr.  Coniers.  Do  you  know  any  thing  more  f 

Brad.  Then  he  went  to  sea,  and  tMt  night 
lie  met  with  a  Portuguese  man  of  war ;  the 
next  morning  he  came  up  with  her,  and  the 
Portuguese  nrst  fired  at  capt.  Kidd,  and  he  at 
him  again ;  they  fought  four  or  fire  hours. 
Capt.  K.idd  had  ten  men  wounded. 

Mr.  Comers,  So  that  there  was  nothing 
more  than  fighting  ? — Brad.  No. 

Mr.  Coniert.  Go  on.  What  did  you  do  next  ? 

Brad,  We  went  to  the  coast  of  Malabar. 

Mr.  Coniers.    What  did  you  go  thither  for  ? 

Brad.  We  went  to  one  of  the  Malabar 
islands  for  wood  and  water,  and  captaid  Kidd 
went  a-shore,  and  several  of  his  men,  and  plun- 
dered several  boats,  and  burnt  several  houses, 
and  ordered  one  of  the  natives  to  be  tied  to  a 
tree,  and  one  of  his  men  to  shoot  him. 

Mr.  Coniers.  Pray  ffo  on:  What  was  the 
reason  of  his  shooting  this  Indian  ? 

Brad.  One  of  his  men,  that  was  his  cooper, 
had  been  ashore,  and  some  of  the  natives  bad 
cut  this  man's  throat,  and  that  was  tlie  reason 
he  ordered  his  men  to  serve  this  man  so. 

Mr.  Coniers.  Vmy  go  on,  and  give  an  ac- 
count of  what  afterwards. 

Brad.  Then  we  came  back  again  to  the  Ma- 
labar coast  and  cruised ;  and  in  October  be 
killed  his  gunner,  Wilham  Moore. 

Mr.  Comen.  Tell  what  happened  next  after 
that. 

Mr.  Cowper.  Was  this  the  October  next  after 
be  left  England,  or  the  year  following  ? 

Brnd.  It  was  in  October,  1697. 

Mr.  Coniert.  Well,  go  on. 

Brad.  8ome  time  in  November  he  took  a 
Muorish  ship  belonging  to  Surat :  there  were 
two  Dutchmen  belonging  to  her,  the  rest  were 
Moors.  Captain  Kidd  chased  this  ship  under 
French  colours ;  and  when  the  Dutchaum  saw 
that,  he  put  out  French  colours  too.  And 
captain  Kidd  came  np  with  them,  and  com- 
manded them  on  board ;  and  he  ordered  a 
Freschman  to  come  upon  deck,  and  to'pretend 


himself  captain:  And  so  this  commander 
comes  aboard,  and  comes  to  this  Monsieur  La 
Hoy  that  was  to  pass  for  the  captain,  and  he 
shews  him  a  paper,  and  said  it  V(  as  a  French 

fass.  And  captain  Kidd  said,  *  By  God,  have 
catched  yon  ?  Yon  are  a  free  prize  to  Eng- 
land.' W  e  took  two  horses,  some  quilts,  &c. 
and  the  ship  he  carried  to  Madagascar.  In 
December  he  took  a  Moorish  ketch ;  she  wss 
taken  by  the  boat ;  we  had  one  man  irounded- 
in  takinff  of  her. 

Mr.  Coniers.  When  was  this  done  f 

Brad.  In  December,  1697. 

Mr.  Coniers,  What  did  you  plunder  then  ? 

Brad.  Our  people  took  the  vessel  a- shore, 
and  captain  Kidd  took  out  of  her  thirty  tubi 
of  sugar,  a  bale  of  coffee,  &c.  and  then  he 
ordered  the  vessel  to  be  turned  a-drift. 

Mr.  Context.  What  followed  in  January  f 

Brad,  January  the  20(h,  captain  Kidd 
took  a  Portuguese  that  came  from  Bengal ; 
he  took  out  of  her  two  chests  of  opinm,  some 
East- India  goods,  and  bags  of  rice,  &c. 

Mr^  Coniers.  How  long  did  you  keep  tbis 
ship? 

Brad.  He  kept  this  Portuguese  ship  about 
seven  days ;  he  took  out  of  her  some  butter» 
wax,  and  East- India  goods :  He  kept  her  till 
he  was  ehased  bv  seven  or  eight  sail  of  Datch, 
and  then  he  left  her. 

Mr.  Coniert.  My  lord,  now  we  are  come  to 
that  on  which  the  mdictment  is  founded.  Mr^ 
Bradinham,  give  a  particular  account  of  that.  ' 

Brad,  Some  time  in  January,  captain  Kidtf 
took  The  Quedagh  Merchant ;  he  gave  her 
chase  under  French  colours :  he  came  up  with 
her,  and  commanded  the  master  aboard ;  and 
there  came  an  old  Frenchman  in  the  boat ;  and 
after  he  had  been  aboard  a-while,  he  told  cap- 
tain Kidd  he  was  not  the  captain,  but  the  ^n- 
ner ;  and  captain  Kidd  sent  for  his  captam  on 
board  his  ship. 

Mr.  Coniers.  Who  was  that  f 

Brad.  Mr.  Wright. 

Mr.  Coniers.  What  countryman  was  he  ? 

Brad.  An  Englishman.  He  was  sent  for 
aboard,  and  he  came ;  and  captain  Kidd  told 
him,  he  was  his  prisoner ;  and  he  ordered  his 
men  to  go  aboard,  and  take  possession  of  the 
ship,  and  disposed  of  the  goods  Dn  that  coast, 
to  the  value  of  7  or  8,000/. 

Mr.  Coniert.  What  persons  were  aboard  her  f 

Brad.  There  was  captain  Wright,  and  two 
Dutchmen,  and  a  Frenchman,  and  some  Ar- 
menians, and  the  rest  Moors. 

Mr.  Coniert.  Did  these  Armenians  make  any 
offer  of  any  money  for  their  ransom  P 

Brad.  Captain  Kidd  toM  them,  they  should 
be  ransomed,,  if  they  made  an  offer  that  he 
liked  of;  so  they  offered  him  20J000  rupees. 
He  told  them,  that  was  but  a  small  parcel  of 
money,  and  the  cargo  was  worth  a  great  deal 
more. 

Mr.  Coniert,  Who  did  the  cargo  belong  to  ? 

Brad.  To  those  Armenians,  as  1  was  in- 
formed by  captain  Wright. 

Mr.  Coniers.   What  did  he  do  with  them  ? 


CLjfAr.  GabrM  Loffe,  did  jon  kMw  what 
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Brmd.  He  diipoted  of  ■omc  of  tbtm  on  the 
coMl  of  India. 

Mr.  Comien,  What  did  he  do  with  the  pro- 
ceed of  the  eoodi  be  told  ? 

Br&J.  H«  ibarod  the  money. 

Mr.  Cottiers,  Had  tbeae  warn  (the  other  pri- 
eOBen)  aoy  of  the  abarea  ? 

Brad,  Yea,  all  of  them.  Yoii  were  a  half* 
ahare  man,  and  yon  a  half- share  man,  (point- 
ioff  at  two  of  themi. 

Mr.  Comers,  Mr.  Bradinham,  you  say  cap- 
tahi  Wrifht  came  aboard  Kidd'a  ship  ? 

Brad.    Yea. 

Mr.  Coniers.  Did  he  discourse  with  htm  ? 

Brad.  1  was  not  with  him,  for  he  kept  his 
cabin  to  himaelf. 

BIr.<  Coniers.  Bat  you  are  sure  he  came 
aboard? — Brad.  Yes. 

Mr.  Coniers.  And  be  was  an  Enofliabman  P 

Brad.    Yes. 

Mr.  Coniers.  How  did  captain  Kidd  behave 
himself  to  the  ships  or  boats  there  ? 

Brad.  He  boarded  several  ahipa,  and  took 
oot  of  them  what  was  for  hb  turn. 

Mr.  Coniers.  How  did  he  use  those  that  he 
traded  withr 

Brad,  Some  of  them  came  aboard  several 
times,  and  he  traded  with  them  :  but  some  of 
tbem  came  aboanl  wlien  he  was  going  away, 
and  be  plundered  them,  and  sent  ihem  ashore 
irithout  any  gwnU. 

Mr.  Coniers.  What  countrymen  were  those 
he  served  thus  ? 

Brad.  Mahometans:  they  had  dealt  with 
him  bifore  cousiflerably. 

Mr.  Coniers.  How  much  did  he  take  from 
them.^ — Brad,  About  MX)  pieces  of  eigliL 

Mr.  Coniers.  How  do  you  know  that.^ 

Brad,  1  saw  it  told  allerwards.  We  went 
to  Madacrascar  afterwards,  and  by  the  way  met 
with  a  Moorish  ship,  and  took  out  of  her  se- 
veral casks  of  butter,  and  other  things. 

Mr.  Cowper.  What  wens  the  crew  of  this 
ah  in .' 

Just.  Powel.  They  are  indicted  for  Tlie 
duedagh  l^lerchant.  Were  all  the  prisoners  in 
that  action  ?  You  have  given  an  historical  ac- 
count from  the  beginning,  that  be  was  a  mere 
plunderer :  but  now  you  are  to  come  to  the 
iluetlaffh,  for  which  they  are  indicted ;  go  not 
bevonu  it. 

Mr.  Gmiers.  Look  on  the  sercral  prisoners 
at  the  bar,  and  tell,  whether  any  of  the  pri- 
sonera  were  at  the  taking  of  The  dued.igb 
Merchant  ? 

CI.  fAr.  Was  WtUiam  Kidd  there  at  the 
time  the  ship  was  taken  ? — Brad,  Yes. 

CI.  ofAr.   Was  NicboUa  ChurchiU  there  ? 

Bro^.  Yet. 

CLtfAr,  Do  yon  know  James  Howe? 
Was  he  there  ?—BrM<.  Y'cs. 

CL  o/Ar,   Had  he  a  share  ?—fira</.  Yes. 

CI.  rfAr,   Had  Robert  Lamley  a  share  ? 

Brad.  Yes :  he  waa  a  servant,  and  bad  but 
half  a  ahare  of  the  money,  and  a  whole  share 
of  the  goods. 

CI.  ofAr.  William  Jenkins,  wai  hk  there, 
and  hsid  a  shan  f-^Brad.  Ycf. 


Brad.    He  had  half  a  share  of  tike 
and  a  whole  ahare  of  the  goods. 

CLffAr.  Hugh  IHtfrot,  what  had  her 

Brad.   Halfaahaiv. 

CLtfAr.    HadRichanlBariiconiaabareP 

Brad,  He  had  half  a  ahare  ef  OMmey,  and 
a  whole  ahare  ofgooda. 

Ci^Ar,   Had  Abel  Owens  any  r 

Brad.    He  had  half  a  share. 

AbeiOspems,   Had  I  any  of  it  ^ 

Brad.   Yoa  had  it:  you  look  it 

a.  (fAr.   What  had  Darby  MuUina? 

Brad,  He  had  Imlf  a  ahare  of  the  nosey , 
and  a  whole  share  of  the  gooda. 

Mr.  Coniers.  Now  we  nave  fully  proved  thb 
as  to  The  Quedagh  Merchant 

Dr.  Newton,  When  you  oame  to  Madagas- 
car, what  was  done  there  ? 

Brad.  There  came  a  canoo  lo  ns  with  soum 
Englishmen  in  her ;  thev  were  fbrmerlir  ac* 
quaiuted  with  captain  Kidd,  and  they  told  him, 
thev  had  heard  that  he  was  ooroe  Id  take  theiSs 
ana  hang  them. 

Dr.  Newton.   Who  were  they  f 

Brad,  They  belonged  to  the  Mooo  fiigate. 

Mr.  Coniers,  Give  a  particular  account  of 
that  matter. 

Biud.  When  we  came  to  Madagascar,  there 
came  a  canoo  off  to  us. 

Mr.  Coniers,   From  whom  ? 

Brad.  From  tlie  Moco  frigate,  captain  Cal- 
liford  was  the  commander;  and  tbetv  were 
some  white  men  in  her,  that  hsd  formerly  been 
acquainted  with  captain  Kidd  ;  they  heard  that 
he  was  come  lo  take  them,  and  bang  tham. 
He  told  them  it  was  no  such  thing,  lor  he  waa 
as  bad  as  they. 

Mr.  Coniers.  Were  they  thought  lo  be  pi- 
rates ? — Brad.  Tliey  were  so. 

Mr.  Coniers.  What  waa  it  that  captain  Kidd 
said? 

Brad.  He  assured  them  it  was  no  such 
thing ;  and  afterwards  went  aboard  with  tbeoi, 
anil  swore  to  be  true  to  them ;  and  he  took  a 
cup  of  boniboe,  and  swore  to  be  true  to  theai, 
and  assist  them  ;  and  be  assisted  this  captain 
Cullilbnl  with  guas,  and  an  anchor,  lo  fit  him 
toRea  again. 

L.  C.  B.  Ward.  How  came  yon  to  know  all 
this  ?  Wss  you  aboard  then  ? 

Brad.  1  was  aboard  then,  and  I  heard  tha 
words. 

Dr.  Netcton.  Were  any  of  tlie  gooda  divided 
at  Madagascar?— Brai<.    Yes. 

Mr.  Coniers,  Now  look  on  Ihe  priaooen 
again  :  you  say,  after  he  met  with  thia  caplaia 
Culliford,  you  went  and  had  a  divisieo  made  ; 
pray,  give  an  account  of  it 

Brad,  When  we  came  to  Madagaacar,  cap« 
tain  Kidd  ordered  the  goods  to  be  carriei 
ashore,  and  shared  ;  and  he  had  forty  ^araa 
himself. 

Cl.ofArr.   Had  Nich.  ChurchiU  a  abate f 

Brad.     Yea. 

CI.  of  Arr.    Had  JaoMi  Howe  a  ihvt  f 
Brad.    Yea. 
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C/.igfJrr.    Had  RobeH  Lamler  il  Aire ? 

Brotf.     Y»i. 

CLo/Arr,    HadWilTiam  Jenkins  a  shtre  f 

C/.  qfArr,    Had  Gabriel  Loff  a  abare  P 
Srtui,     Yes. 
'  C/.  ^  ilrr.    Had  Hogb  Parrot  a  sbare  ? 
Bratf.     Yea. 

CL  cfArr.  Had  Richard  Barllcom  a  ahar^? 
irad.     Yes. 

gl  rfArr,    Had  AM  Owens  a  Aare  f 
^a(f.     Yes. 

CL  efArr.    Had  Daiby  Mulfitfa  a  shafs  ? 

BrJr.    Yea. 

Ci,  ^Arr.  So  that  yon  say,  erifry  ooca  of 
tbe  prisoners  at  the  bar  nad  a  share  P 

Brai.     Yes. 

Mr.  C&niers.  What  became  afterwards  of 
the  Adfentnre-Oalley  ? 

Br6i.  She  was  so  teaky,  that  rfft  bad  two 
pampB  ffotng;  and  when  she  came  to  shore, 
they  left  her,  becaose  she  was  not  fit  to  fi;o  to 
M  ^;tin.  And  so  captain  Kidd  went  aboard 
the  Scoddde  Merchant,  and  dcagned  to  make 
a  mtui  of  war  of  her. 

Mr.  Cotkiert.  What  is  that  Scodd«e  Mer- 
cbant  P  Do  you  mean  the  Qnodagb  MerchahtP 

Urad.     Yes. 

L.  C.  B.  Ward.  What  became  of  that  ship 
ifterwardsP 

Brad,  I  \Hk  him  at  Madagascar,  after  th^ 
money  and  {poods  were  divided ;  and  can  giro 
no  account  afterwards. 

Dr.  Newton.  But  yon  say,  oa|^  Ridd  went 
aboard  the  Qnedai^b? 

Brad.    Yes. 

Mr.  Conien.  My  lord,  we  have  done  as  to 
Ibis  witness ;   if  tney  will  ask  any  thing  they 


CI.  ofArr,  Will  any  of  yon  ask  him  any 
questions  P 

Kidd.  He  says,  when  he  went  out  ftnt  ftom 
Bogland,  he  went  ont  of  Plymonth  in  May, 
which  he  did  not ;  for  he  went  in  Aptil,  there- 
Are  this  is  a  contradiction. 

L.  C.  B.  Ward.  Mr.  Kadd,  if  yon  trill  ask 
hvdi  any  questions,  jou  may.  Do  yon  desire 
be  vhoulcl  lie  ptwitire  when  yon  went  from 
Plymonth  ? 

Brad,  it  was  about  the  1st  of  May,  my  lord. 

L.  C.  B.  Ward.    What  year  P 

Brad,    In  the  year  16do. 

Ci.  vfArr.  Nicholas  ChurchUI,  will  yOn  ask 
bim'  any  quMtions  P 

Churchill.  I  would  have  went  asboire  at 
Carawar,  but  the  captain  wonid  not  let  me. 

L.  C.  3.  Ward.  It  is  proved,  that  yon 
was  at  the  taking  of  the  Quedagh  Merchant, 
and  dividing  the  goods. 

'  Ckurckill.  Yea,  mv  lord ;  hot  1  could  not 
help  it ;  I  was  forced  to  du  what  tlie  captain 
oroered  me. 

CL  ofArr.  James  Howe,  win  yon  ask  bim 
any  questions  P 

Howe.  Have  net  I  obeyed  my  captain  in  all 
bfs  commandii  P 

L.  C.  B.  IFord.    There  is  no  doubt  made 
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of  that    if  any  of  yon  will  ask  hnn  any 
qncstiooSy  you  may« 

JTidtf.  Did  you  not  see  any  French  pasaen 
aboard  the  <ln«dagb  Merchant  P 

Brad.  Yon  told  me  you  bad  French  passes; 
I  never  did  see  them. 

Kidd.  Did  you  pever  declare  tbia  to  any 
body,  that  you  saw  these  French  passes  P 

jnflk/.  No,  I  never  did  see  any:  bnt  I 
only  said,  I  heard  you  say  you  had  tbem. 

ChurchUI.  Had  1  any  ahare  P— Braif.  Ye*. 

Churchill.   How  will  you  prove  that  P 

Jenkins.  My  lord,  I  ask  him,  whether  1 
was  not  a  servant? 

L.  C.  B.  Ward.  Ask  the  witness  what  ^oeih 
tions  you  wiU. 

Brad*    My  lord,  he  was  a  servant. 

L.  C.  B.  Ward.   Who  fHis  he  servant  to  f 

Brad.    To  Georse  Bullen. 

Jenkins.  My  lord,  I  beg  yon  will  eiamine 
my  indenture,  for  I  have  it  in  my  pocket ;  t 
had  nothing  aboard  that  ship  bnt  what  my 
master  had. 

Brad.  But  yon  had  a  share  of  the  goods : 
I  cannot  tell  whether  your  master  had  ft 
afterwards. 

CL  ofArr.  Gabriel  t/Ste,  have  yon  any 
question  to  ask  him  P 

Li^e.  1  have  nothing  to  say  to  bim,  bnt 
to  auc  him,  Whether  I  did  ever  dihobey  my 
captain's  commands,  or  was  any  wayamntmona 
on  board  the  ahip  P 

Brad,  No,  I  cannot  say  you  did. 

CLffArr.  Hiufh  Parrot,  do  yon  ask  him 
any  quesikms  P. — Parroi.  No. 

CLcfArr.  Richard  Barlicotn,  do  yoa  aidL 
him  any  more  questions  P 

BarUcom.  1  ask  him,  whether  1  was  not 
the  captain's  servant  P 

L.  C.  B.  Ward.   Yes,  he  says  yon  was. 

CL  cfArr.  Abel  Owens,  will  you  ask  hiia 
any  qtiestions  ?  a 

Omens.  1  have  nothing  to  say ;  but  dcipcna 
upon  die  king's  proclamation. 

CL  cfArr.  Darby  Mullins,  have  yon  any 
questions  to  ask  him  ? 

%Iullins.  My  lord,  lie  knOWs  I  bad  nothing 
but  what  camain  Kidd  was  pleased  to  give  ai« 

L.  C.  B.  ITan/.  Washeaservanttocaptam 
Kidd,  or  nop 

trad.  Hehadabalfaahaieofiboney.aM 
a  whole  share  of  goods. 

Just.  PosoeL  What  was  the  feason  some  hm 
wbfde  shares,  and  some  half  ahares  ? 

Brad.  Some  were  able  seamen,  and  aomi^ 
landmen  or  aervants.  There  were  in  all  166 
shares.  Whereof  captain  Kidd  bad  40 ;  and 
some  of  the  men  had  whole  shares,  and  somis 
onW  half  shares. 

iHr.  Camper.  You  Sold  us  at  first,  that  in 
your  passage  to  New  York,  yea  took  a  French 
banker,  and  that  he  condemned  her  at  New 
\wV.'-Brad.  Yes. 

Mr.  Camper.  Dkl  be  ofier  to  carry  any 
other  abipa  ne  took  to  be  condemned  P 

Brad.  No,  Sir,  never. 

Mr.  Coniert,    Call  Joseph  Palitier.    (Who 
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«|lpcired.)  Mr.  Palmer,  gife  my  lordaod  the 
juTf  tn  icoonDt,  irhelher  yon  were  one  of  the 
meo  that  weot  wiih  etplaio  KiddiotbeAdTeo- 
tort  galley. — Palmer.  Yes,  I  waa. 

Mr.  Couieri,  Then  gi?e  an  acoouoi  when 
yoo  left  England ;  and  ofyoor  prooeedingi  in 
yoor  voyage. 

Palmer.  Aboat  the  last  of  April,  or  the  be- 
ginning of  May,  1606,  we  went  out  of  Ply- 
month  to  New  York,  and  by  the  way  took  a 
FMnch  banker.  And  in  July  we  came  to  New 
York.  About  the  6th  of  February  we  went  to 
BUdem. 

Mr.  Comen.  When  jou  were  at  New  York, 
waa  there  any  iiublication  of  anv  thing,  lo  in- 
vito men  to  oome  in  to  oaptain  &idd  ? 

Palmer.  Yea,  there  were  artidea  let  op  for 
man  to  oome  aboard  captain  Kidd's  ship :  he 
waa  to  have  40  shares  ror  his  ship,  and  every 
man  was  to  have  a  riiare ;  and  they  were  to 
give  him  6/.  a  man  for  thc^  arms. 

Mr.  Camiers.  Row  msoy  men  was  hb  com- 
plement P 

Palmer.  When  wo  came  from  New  York, 
ka  bad  between  150  and  160  men. 

Blr.  Comiert.  Give  an  aocouot  what  you  did 
aflertbis:  whither  did  you  go  then  ? 

Palmer.  We  went  from  New  York  to  Ma- 
deras^  and  from  thence  to  Bonaviat,  and  there 
we  took  in  salt ;  and  from  thence  we  went  to 
8t.  JaffO,  and  there  we  bought  proviaoas ;  and 
from  thence  we  went  to  Madagascar.  When 
we  were  not  hr  from  the  Cape  of  Good  Hope, 
he  met  with  captain  Warreu,  with  three  sail  of 
men  of  war  besides  himself;  there  waa  the 
Tiger,  and  the  King-fishcr,  and  another  ship ; 
and  captain  Kidd  kept  them  company  about 
three  or  four  days,  and  af^er  that  went  to  Ma- 
dagascar, and  some  time  in  February  arrived 
there ;  and  there  we  watered  and  victualled. 
We  came  to  Malabar  about  the  first  of  June. 
Then  we  went  to  Joanna,  and  from  tbeooe  to 
^^lahala ;  and  from  Uieiice  to  Joanna  again : 
and  then  we  met  with  some  Indian  merchants; 
ao  we  watered  the  ship  there,  and  did  them  no 
barm :  and  from  thence  we  went  to  MahaU, 
where  captain  Kidd  graved  his  ship.  We  had 
a  great  sickness  in  the  ship,  and  aomctiroes  we 
teat  fbur  or  five  men  in  a  day.  And  allcrwards 
ire  went  to  Joanna  again,  and  there  came 
aboard  several  Frenchmen  and  several  Kng^isfa  - 
men  that  had  lost  their  sliip.  Those  French- 
men lent  captain  Kidd  some  money  to  mend 
his  ship.  And  after  thia,  we  came  to  a  place 
called  Mabbee,  in  the  Red-sea,  and  took  in 
water,  ami  Guinea  com,  that  he  took  from  the 
mUives :  and  from  thence  we  went  to  Bab's- 

Mr.  Comen.  What  time  was  it  that  you 
came  to  that  Bab's- Key  ?  . 

Palmer.     In  July,  1697. 

Mr.  Coaiert.  Now,  pray  tell  us  what  passed 
thm^f 

Palmer,  When  captain  Kidd  came  to  Bab*s 
Key,  lie  staid  there  about  three  weeks. 

Mr.  Coniert.  Why  did  you  iUy  there?  Tdl 
as  the  reason  of  it. 


Palmer.  I  heard  him  say,  '  Come,  boya,  I 
*  will  make  money  enough  out  of  that  lleel.* 

Mr.  Caaiers.  Out  of  vvhat  fieet  ? 

Palmer,  The  Mecca  fleet.  Whenweeamn 
to  the  Key,  he  ordered  aome  of  his  men  to  look 
out  as  spies.  He  sent  his  boat  three  timet  to 
make  a  diacovery,  and  be  gave  them  orders, 
either  to  take  a  prisoner,  or  to  get  an  account 
what  ships  lay  there.  And  the  boat  went  twice, 
and  brought  no  news ;  but  the  third  time  they 
brought  word,  that  there  were  14  or  15  ships 
lying  there  ready  to  aail ;  some  of  them  had 
En^ish  coloitrs,  some  Dutch  colours,  and  aoroa 
Mooriah  colours ;  and  there  waa  a  great  ahip 
with  red  colours,  with  her  fore- top- sail  loose, 
ready  to  sail.  And  captain  Kidd  ordered  hia 
men  to  take  care  these  ships  did  not  pass  by  in 
the  night. 

Mr.  Coniert.  You  ssy,  he  ordered  his  men 
to  watch  this  fleet :  how  did  he  order  themP 

Palmer.  He  ordered  them  by  a  list  In  their 
turns,  to  kwk  out  for  the  coming  of  this  fleet : 
and  so  afler  four  or  five  days  the  fleet  cama 
down  in  an  evening,  about  the  14(h  or  15th  of 
August :  the  next  morning  captain  Kidd  went 
atW  them,  and  he  fell  into  tne  midst  of  tha 
fleet,  and  there  waa  a  Dutch  convoy,  and  an 
English  one  among  them.  He  went  into 
the  midst  of  the  fleet,  and  fired  a  gun 
after  a  Moorish  ship,  and  the  two  men  of  irar 
fired  at  us,  but  did  no  harm,  for  they  did  not 
reach  us.  So  we  left  tlie  fleet,  and  from  these* 
went  tf»  Carawar. 

Mr.  CoRim.  Tell  what  paascd  there. 

Palmer.  Then  we  met  with  a  small  veasd 
belonging  to  Aden. 

BIr.  Coniert.  What  country  did  it  belong  to  P 

Palmer.  Black  people,  only  there  was  ona 
Thomas  Parker,  anu  a  Portugueae,  Don  An- 
tonio, on  boanl. 

Mr.  Coniert.  Was  he  tlie  commander  of  tha 
ship? — Palmer.  I  cannot  tell. 

Bir.  Cimicrt.  What  did  captain  Kidd  do  with 
this  ship  ? 

Palmer.  He  took  this  Parker  for  a  pilot,  and 
the  Portuguese  for  lioguister. 

BIr.  CoJitiVf  f.  What  do  you  mean  by  that 
word  liuguikter? 

Palmer.  An  interpreter,  to  speak  Spanish 
and  Portuguese. 

BIr.  Coniert,  Did  he  take  any  thing  out  of 
the  »hip  besiiles  the  men  ? 

Palmer,  He  took  a  hole  of  pepper,  and  a 
bale  of  coflec,  and  let  the  sliip  go.  But  afW 
this  we  went  to  Carawar. 

Mr.  Coniert,  Before  vou  let  the  ship  go, 
how  were  tlie  men  used  hy  him  ? 

Palmer.  He  ordered  some  of  the  men  to  be 
hoisted  up  by  their  arms,  and  drubbed  with  a 
naked  cutlass :  tlicy  were  laid  with  their  handa 
backward. 

Mr.  Comers.  When  they  were  hoisted  up, 
give  an  account  how  they  were  used,  and  for 
what  reason. 

Palmer.  They  were  beat  with  a  naked  cut- 
lass, to  make  them  discover  what  money  waa 
aboard. 
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Mr.  Coniert.  Whit  was  the  next  thing? 

Paltner.  He  took  out  this  Parker  for  a  pik>t, 
Und  Antonio,  the>  Portuguese,  for  a  linguister. 
I  heard  there  was  money  taken,  but  1  did  not 
see  it. 

Mr.  Coniers.  What  did  he  do  with  those 
men? 

Palmer,  He  kept  them  as  the  other  men 
were  kept. 

Mr.  Coniers,  Was  there  any  demand  made 
of  these  men  ? 

Palmer.  When  wc  came  to  Cars  war,  the 
factory  demanded  them,  and  he  denied  them. 

Mr.  Coniers.  What  factory  is  this  ? 

Palmer.  An  English  Aictory.  There  were 
one  Uar?ey  and  Mason  came  to  demand  these 
tnen. 

Mr.  Coniers.  And  \rh'at  said  captain  Kidd  to 
them? 

Palmer.  He  denied  that  he  had  any  such 
men  ;  and  he  kei»t  them  in  the  bold,  I  heliere, 
a  week.  Several  of  his  men  would  have  left 
him  if  they  could. 

Mr.  Coniers.    What  did  he  do  afler  this  ? 

Palmer.  He  put  to  sea,  and  met  with  a  Por- 
tuguese man  of  war,  and  fought  her ;  be  en- 
gaged her  five  or  six  hours,  and  afterwards  left 
ner,  and  then  he  bought  some  hogs  of  the  na- 
tives. After  he  went  from  this  Carawar,  he 
went  to  Porto,  and  took  in  some  hogs  there. 
And  then  went  to  the  island  of  Malabar,  and 
watered  his  ship ;  and  his  cooper  went  ashore, 
and  the  natives  cut  his  throat.  And  after  this 
captain  Kidd  sent  some  men  ashore,  and  or- 
dered them,  that  if  they  should  meet  any  of 
the  natives,  they  should  kill  them,  and  plunder 
them. 

Mr.  Coniers.  Go  on.  Sir. 

Palmer.  After  that  they  went  to  the  coast  of 
Malabar  again,  and  in  November  met  with  a 
ship,  and  took  her :  one  Schipper  Mitchel  was 
the  commander ;  she  was  a  Moorish  ship. 

Mr.  Coniers.    What  became  of  her  ? 

Palmer.  Captain  Kidd  carried  her  to  Mada- 
gascar. 

Mr.  Coniers.  What  goods  were  in  her? 

Palmer.  There  were  two  horses,  and  ten 
hales  of  cotton,  that  lie  sold  to  the  natives. 

Mr.  Coniers. .  Did  he  send  for  any  aboard  at 
this  time  ? 

Palmer,  There  was  a  Frenchman  that  was 
to  pretend  himself  the  captain.  He  took  her 
under  French  colours,  and  hailed  her  in 
French ;  and  this  monsieur  le  Roy  was  to  pass 
for  captain,  and  he  shewed  his  French  pass, 
and — — 

Mr.  Coniers.  Give  an  account  of  his  per* 
sonating  the  captain.  Who  ordered  him  so 
to  do? 

Palmer,  Captain  Kkid  ordered  him  so  to  do ; 
and  they  hailed  him  in  French,  and  he  came 
aboaid,  and  be  had  a  French  pass.    And  then 
captain  Kidd  told  him,  he  was  captain. 
Mr.  Coniers.    And  he  took  the  ship  ? 
Pmbmr.    Yes,  the  cotton  and  horses,  and 
•oH  thcni  afterwards. 
Mr.  Conirri.  Whither  west  yau  nest? 


Palmer.  Wd  coasted  abont  the  coast  of  Ma- 
labar. 

Mr.  Coniers.    Did  you  meet  with  any  boats 
there  i*—Pa/mer.  Yes,  several. 
Mr.  Coniers,  What  did  you  do  with  them  ? 
Palmer.  Captain  Kidd  robbed  and  pluodeied 
them,  and  turned  them  adrift  again. 

Mr.  Coniers.  What  was  the  next  thing  yoo 
di<l? 

Palmer.  About  the  1st  of  January  wa  met 
with  a  Portuguese  ship. 

Mr.  Coniers.  Where  ? 

Palmer.  On  the  same  coast  we  took  her. 

Mr.  Coniers.  What  did  you  do  with  that 
ship? 

Palmer.  He  kept  her  a  week,  and  took  ont 
two  chests  of  Indian  goods,  and  30  jars  of 
butter,  and  a  tbn  of  wax,  and  half  a  tun  of 
iron,  and  100  bags  of  rice. 

Mr.  Coniers.  Did  you  take  those  goods  you 
mentioned  ? 

Palmer.  Yes,  and  carried  them  aboard  the 
Adventure-|falley. 

Mr.  Conters.  What  was  the  next  ship  yoH 
met  with  ?— Palmer.  TbeQnedagli  Merchant. 

L.  C.  D.  Ward.  Be  very  plain  and  particular 
in  thb,  and  how  she  was  uken  ;  for  this  is  tha 
ship  in  the  indictment,  and  for  taking  which 
the  prisoners  are  tried. 

Palmer.  About  the  last  of  January  she  was 
taken :  I  was  not  then  aboard  the  gaUey ,  ibr 
tlien  I  was  aboartl  the  November,  and  was  or- 
dered to  gel  water.  After  three  or  four  days 
I  went  aboard ;  but  I  was  not  aboard  at  the 
time  she  was  taken.  About  three  or  four 
days  after,  I  saw  her,  and  capt  Kkld  was 
aboani ;  and  I  believe  there  were  taken  out  of 
her  goods  to  the  value  of  10  or  18,000/.  which 
were  soM,  some  before  they  were  put  ashore, 
and  some  after. 

Mr.  Coniers.  To  whom  were  they  sold  ? 

Palmer.   To  the  Banbns.     Captain  Kidil     ^ 
kept  the  seamen  to  help  to  sail  the  ships. 

L.  C.  B.  Ward.  Wf^at  became  of  the  money 
the  ^oods  were  sold  for  ? 

Palmer.  It  was  shared. 

li.  C.  B.  Ward.  What  share  had  the  cap- 
tain ? — Palmer,  He  had  forty  shares. 

CI.  of  Arr.  What  share  had  W.  Kidd  ? 

Palmer,  He  had  forty  shares. 

CI.  of  Arr.  In  goods,  or  money  ? 

Palmer,  In  both  goods  and  money. 

CI.  of  Arr,  hoA  upon  Nfeh.  'Churehil? ; 
what  liad  he? 

Palmer.  He  had  near  800f.  of  each,  which 
was  a  man's  share. 

CI.  of  Arr,  Look  upon  James  Howe ;  had 
he  any  share  ? 

Painer.    Yes,  a  whole  share. 

CI.  ^ Arr.  Had  Robert  Laniley  any  share? 

Pa&ter,  He  had  half  a  share  of  the  money, 
and  a  whole  share  of  the  goods. 

CLqfArr.  William  Jenkins,  had  he  any 
share?    . 

Palmer,  He  had  half  a  share  of  the  money, 
and  a  whoks  share  of  the  goods. 

CL^Arr.  Had  Gabriel  Lofle  any  share  ? 
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Pmkur.  He  bad  half  •  share  of  tbe  DMmey 
and  a  whele  share  of  the  ffooda. 

Mr.  CcMuers.  Whyhadthey  Do^iotef 

Falmer.  Tbey  were  kud-meo. 

CLef4rr.  Hugh  Parrel,  had  be  any  f 

Pe/iMfr.  He  bad  a  whole  ■bare. 

CI.  of  Arr.  Had  Richard  Barlioom  any 
4iare  ?— Pe/aMT.  He  had  hall'a  abare. 

CL  tf  Arr.  Had  Abel  Owens  any  ? 

Fmmer,  He  had  a  whole  sharo- 

CL  f^Arr.  Had  Darby  MoUins  any  share  ? 

Fmlmer,  He  hsd  a  %vbole  share. 

Mr.  Omwr$,  What  became  of  the  reH  of 
thei^oods? 

Palmer,  They  were  carried  to  Madagaacar. 

Mr.  Ctmiert,  Who  ordered  ihe  goods  to  be 
hoifted  oot  sml  shared  ?  Who  ordered  thai  ? 

Puimer.  At  the  heginning  I  was  not  there. 

Mr.  Coniers,  Wlio  ordered  il  f 

folmtr,   Capt.  )Lidd:    Aad    meal  of  the 

KmIs  were  ashore  before  I  came  back ;  and 
ore  I  caoie  back,  be  had  his  share,  ^d 
most  of  the  rc-st. 

Mr.  Cemerg,  How  many  of  the  fH'isQOcra  at 
the  bar  b;iil  their  Uiare  of  the  goods  ? 

Faimfr   All  (bese  men 

C^^'Jrr.  Whose  shares  wwr  difidad  la 
thcflp  betbre  vo«  wool  away  ? 

Palmer.  None ;  but  only  Ihey  waiia  pre- 
fartd  in  order  to  bo  divided. 

L.  C.  B.  Wmrd  Did  yoo  bear  any  of  them 
u^,  tbey  had  any  shares. 

PelsMT.   Yea»  Hugh  Pimol,  and  Gabriel 

CI.  (^Arr.  What  say  you  ta  W'dliam  Kidd.' 
Dill  he  own  be  had  aav  share? — Paiw^tr,  No. 

CI.  rfArr.  Did  yoii  boar  Niehoka  Chur- 
cjhiUssy  bebadaoyr 

Palmer.  No,  i  did  doI;  I  caaaol  say  I 
beard  them  sav  so. 

CL  vfArr,  i>id  vou  hear  Gabriel  Loia  and 
Qogh  Pkrrot  say  tbey  had  uiy  aharca? 

Palmer.  Yea,' I  beard  them  say  so. 

Mr.  OmUrM.  Wbiibirdid  you  |Nroceed  next  ? 

Palmer,  We  leti  capiaui  Ikidd  there ;  I  went 
no  furtlier  with  liim. 

Mr.  Conien.  1  ask  you,  Whether  you  met 
with  any  ships  besides  what  you  menliooeil  ? 

Palmer.  Wbco  we  came  to  Madagascar,  in 
the  latter  end  of  April,  or  bcffinnijig  of  May 
1096,  there  was  a  ship  called  The  Remlu- 
tk>n,  which  was  lormtrly  calk>d  Tlie  Mooca 
frigate  ^  sevend  of  the  men  caroeodr  to  capt. 
Kifid,  and  told  liiro,  thev  heard  he  came  to 
lake,  and  Laiig  ihem.  He  said,  that  it  was  no 
such  thing,  and  that  he  would  di  them  all  the 
good  he  could.  An<l  captain  CullitonI  caaie 
aboard  of'ri.piain  Ridd,  and  captain  Kidd  uent 
aboiird  of  Culliionl. 

Mr.  C 'tilers   W  ho  was  that  CullifiOd  ? 

Palmer.  The  captain  of  the  ship.  And  on 
the  quarier-deck  rhey  made  ifome  liumboo, 
4  and  fii.v-ik  utgetber;  and  captain  Ki<ld  said, 
Belure  1  would  do  you  any  harm,  1  woukl 
have  my  soul  iry  in  bell- Are;  and  wished 
damnation  to  hinuell'  so? oral  limea,  if  be  did. 
And  be  took  the  cpp  8^4  wiohfd  tM  UHghtbe 


his  bst,  if  ha  did  Ml  do  tbaa  aU  the  good  bo 
oookl. 

Just.  Ppare/.  Didyon  lake  Ihcae men  to  If 
pirates  ?^-Palmer.  Tk^tj  were  redooBed  ao. 

Dr.  NemtoH.  Did  eapttin  Kidd  make  C«K 
liford  any  presents  T 

Palmer.  Yea,  be  had  four  guns  of  him. 

Dr.  NewcUm.  Of  whom  f 

Palmer.  Of  captain  Kidd ;  ho  pr«i^|Bl|d 
him  with  them. 

Just.  PomtL  Was  there  not  a  prcMBi  on  lh( 
other  side  ? 

Palmer.  I  believe  there  was,  I  havo  iiaai4 
80?  1  lieard  Cttlbford  aay,  I  haff  ■nsBiind 
captain  Kidd  to  the  raloo  of  four  or  m  h«D- 
dred  pounds. 

Mr.  C  'V^fr.  Were  these  kindnesses  doao  If 
CuUifiird,  after  Cullilbrd's  men  said,  thoy 
l)eanl  captain  Kidd  came  to  hang  them  f 

Palmer.  Yes. 

Mr.  Cvofper.  What  did  captain  Kidd  do  al^r 
Ihat.^ 

Palmer.  He  went  aboard  the  Quo4lgl|  mtr^ 
chanL 

Mr.  Cowper.  What  did  ha  do  with  hia  owb 
ship? 

Palmer.  8he  wat  leaky,  and  be  left  her. 

Mr.  Cavper.  Did  her  carry,  or  aitempi  If 
carry,  any  of  the  ships  he  loiok,  iu  order  If 
condemn  them,  be«id(«  that  French  bankar. 

Palmer.  He  never  did,  nor  talked  flf  9j$if 
anch  thing. 

L.  C.  S.  WurJ.  Mr.  Kidd,  WUl  yoq  wk 
this  witnHtsan>  quetfiu^asi^ 

KM.  1  ask  him.  Whether  I  had  no  FriMii 
passes? 

/  aimer.  Indeed,  captain  Ki<?il,  1  cannot  tol^ 
I  di%*  hear  him  sav,  that  be  had  French  posaas, 
but  1  never  sau  in«fm. 

L  C.  B.  Ward.  Those  goods  thai  wot 
taken  out  of  the  Uuedagh  inrrchai|l,  ahoao 
goo<ls  were  they  supposed  m  be  ? 

Palmer.  The  Armraian  merchaol^  1  twee 
bcanl  captAin  Kidd  say  several  time^  ka  had 
French  passes. 

Kidd.  Aod  did  you  hear  nobody  eke  aay  ao  f 

Palmer.  No. 

CL  of  Arr.  Churchall,  Will  yoo  Hk  na 
questions  ? 

ChMrchill.  My  lord,  1  hare  no  qnsitifti^|| 
ask  him. 

CL  of  Arr.  Jameii  Howe,  Will  yon  ^  hiio 
any  questions  f^-Hotce.  No. 

CL  if  Arr.    Robert  Lamley,  wUI  yoa 
him  any  questions.' — K.  LmmUj^.  No. 

CLnfArr.  William  Jeiikms,  Wdl  yoa 
biro  any  questions  T 

Jeaiuai.  Hail  1  half  ashsro? 

Palmer.  Y(hj  received  half  a  share  of  i 
and  a  wbule  share  of  goods. 

Jc9kia$.  You  ka^  that  I  waa  a  _._ 
and  had  nothing  m  thb  voyage  hot  w^HK  mi 
master  had. 

CLofArr.  Gabriol  UA,  Witt  yoa  0*  Ipm 
any  questiona?-^jLq^.  No. 

CL  efArr.    Huirti  Parrot,  will  JOm  «|| 
any  quertsM  f— AmC-  h%  i 
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CL  of  Art.  Richard  Barlicorn,  Will  jmi  uk  ■ 
biiii  any  thi^ig  ? — Barlicorn.  No.  ! 

CI.  (^'Arr.  Abel  Oweaa,  WiU  yoQ  t^k  l/am  i 
aoy  lliiog^f — Owens,  Mo. 

CL  e/  Arr.  Darby  MuUinff  Will  you  tfk 
Lim  any  thing? — JUluUuu.  No. 

iCij/.  It  is  iu  vain  to  taHf.  any  ^n^ons. 

L.  C  B.  Ward.  Then  you  may  make  i^our 
own  (U'ieuoe.  Come,  Mr.  Kidil,  what  have 
you  to  nay  in  your  own  defence  ? 

Kidd.  1  had  a  commissioo  ^  take  the 
French,  and  pirates ;  and  in  o^r  to  th?*,  I 
came  up  witli  two  shipit,  ^l^at  bad  French  panes 
both  of  them.  1  callei)  you  all  a-deck  <o  oon- 
suit :  and  did  not  a  great  fn^ny  of  the  men  go 
aboard?  Did  not  vpu  go?  You  know,  BIr. 
Palmer,  I  would  (ave  giv^Q  ^1^?*^  ships  to 
them  agaipi  but  you  woidd  not;  yon  ail  vo^d 
against  it. 

rabner.  Tbj^  qi%p  (poiatiqg  to  the  Arqie- 
iiian  that  was  iii  ^ourt)  ol^red  you  80,000  ru- 
|m;cs  for  the  sliip,  and  vou  rel'iised  it. 

Kkdd.  Did  Qot  1  ask,  where  will  vou  carry 
this  ship?  And  you  said,  we  will  make  a  prize 
of  her ;  we  will  carry  her  to  Ma<jfigascar. 

Palmer.  Slays  captain  Kidd  to  bis  men, 
These  Armenians  qifd^e  such  a  noise  for  the 
sliiu,  that  I  mMst  s^y*  my  men  will  not  part 
with  her ;  but  there  was  i|0t  a  quarter  pan  of 
the  men  concerned  in  it.  Tb^  Armeniaiis  came 
crying  aqd  wrinrag  their  bands:  i^pon  which, 
says  captain  l^idd,  1  muat  saj,  any  men  will 
not  give  them  the  ship.  And  so  some  of  the 
men  went  on  tlie  fore-pastle*  and  pretended, 
they  woukl  not  gite  them  the  ship ;  but  there 
was  not  a  quarter  part  of  the  men  concerned 
iu  it. 

(..  C.  {(.  Ward.  Dill  those  g(V>da  keloog  to 
Freodimen,  or  Armenians  ? 

Palmtr.  To  Armenians. 

L.  C.  U.  Ward.  What  was  (hat  pretence  of 
a  French  pass  that  was  on  board  The  Qued^gh 
Merdiant  ^ ^Palmer,   I  saw  none. 

Kidd.   But  you  Imve  heard  of  it. 

PiUmer.   i  have  heard  of  it,  hot  never  saw  it 

L.  C.  B.  W^d-  Vr.  Kidd,  have  you  any 
more  to  say  ?  You  speak  of  a  commission  that 
you  bad ;  you  may  have  it  read,  if  yon  pleaae. 

Kidd.    I  desire  to  hiave  them  botn  cei^k 

L.  C.  B.  Ward.    Yes,  they  sliall. 

Then  bis  Commission  of  Reprisals  upon  the 
French  was  read : 

«  William  Uie  Tbinl,  by  the  grace  of  God,  of 
^n^laod,  Scotland,  France  and  Ireland,  kinf;^, 
det'eiMler  of  the  fiiithi  te.  Whereas  we 
have  taken  into  our  coniideratipn  the  iniuri^ 
spoils,  and  acts  of  hostility  oomi^itted  by  the 
French  kin^  and  his  aulgpcts^  unto  and  upon 
the  ships,  goodat  and  pemona  of  our  sul^jects 
extending  to  their  grievous  damages^  and 
amounting  to  great  sums ;  and  that  notwith- 
standing the  mauy  aad  frequent  demands 
made  tw  redress,  and  repauration,  vet  none 
could  ever  be  obtained :  we  did  thereftse,  with 
the  advict;  of  our  privy  conogiL  think  &!•  and 

oEdtrtd,  that  geiuiial  wpriiah  hi  gwrtfd 
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against  the  ships,  gooda,  and  aubjeolf  of  the 
French  kmg ;  so  that  aa  well  our  ieeta 
and  ships,  as  also  all  other  ships  and  vea* 
sels,  that  shall  be  cammi^ioofi  by  letters 
of  marque,  or  general  reprisals,  or  others 
i«  ise,  ahaii  or  may  lawfully  aetse,  and  take 
all  ships,  vesaels,  and  goods  belonging  to 
the  French  king,  or  his  snkgeots,  or  inbabi- 
tanla  within  aiiy  of  tlie  territories  of  |he  Frnicii 
ki^g :  and  such  ether  ahtfo*  veaaela  «ni|  g9o4i» 
as  are,  or  sb^l  he  liable  to  confiscation,  and 
bring  the  same  to  judgipentia  our  high  court 
of  admiralty  of  Koglsind,  or  such  other  oeuit 
of  adinirahy  as  ihaU  he  lawfully  authoriited  ie 
that  belMdtt  apoording  to  the  usual  caune  and 
laws  ofnatioas.  And  whereas  William  Kidd 
is  thought  fitly  qualified,  and  hath  fouippad, 
furnished,  and  victualled  a  ship  called  The 
Adventure- Cialley,  of  the  burthen  of  about 
387  tuns,  whereof  tfie  said  William  Kidd  is 
commander :  and  whereas  he  the  said  W«l 
Kidd  hath  given  seouri^  with  sureties  b^ 
bond  to  us,  in  our  said  high  court  of  admi- 
ralty, aoeordu^  to  the  effect  and  form  ael 
down  in  certain  instructions  nnade  the  9ed 
day  of  May,  1603,  and  in  the  ^h  year  of  our 
reign,  a  copy  whereof  is  given  to  the  said 
captain  William  Kidd :  Knew  ye  thuefore 
that  we,  by  these  presents,  i^raat  commjmea 
to,  ai4  do  lineyae  aivl  authorise  the  said  Wm* 
Kidd  lo  set  Ibrth  ui  warlike  wanner  the  said 
ahip  called  Thf  Adventure  Gallev,  nnder  bit 
own  eommiM^  and  tUarewith  iy  liprce  of 
anna  lo  apprehend,  seise,  and  take  tfie  ahipsj 
vessela,  and  goods  belonging  to  the  French 
king  aJMl  bm  lulycta,  or  iuhabiianis  within 
the  dominions  of  the  aaid  Frenoli  king,  and 
sock  other  shipa,  vessels,  and  goods,  as  are, 
or  shall  be  liable  to  eonfiseation,  and  to  bnog 
the  same  lo  such  port  aa  shall  he  most  con- 
venient, in  order  to  have  them  lsfi;aUy  ad- 
judged in  oar  high  court  of  adnuralty,  or 
mm  other  court  of  admhvky  aa  shall  be  liaw- 
fnlly  authofiied  in  that  behalf;  which  being 
oondeiuned,  it  shall  and  may  be  lawful  ter  the 
said  William  Kidd,  to  sell  and  dispose  of  suoh 
ships,  verada,  anci  goods,  so  adjudged  and 
condemned,  in  suoh  sort  and  manner  aa  by 
the  oonrse  of  admiralty  hath  been  accustomed 
(ezce]it  in  such  cases  when  it  is  otherwim 
directed  by  the  said  ioitructiona  and  the  act 
of  parliament  thereunto  annexed).  FrQmde4 
always,  thai  the  aaid  William  Kidd  keep  an 
exact  journal  ol'  his  proceeding^  aud  thereiii 
particularly  take  notice  of  all  prieea  whidi 
shall  be  taken  by  him,  the  nature  of  sneh 
prizeb,  the  times  and  places  of  their  being 
taken,  and  the  values  of  them,  as  near  as  hia 
can  judge ;  as  also  of  the  station,  motion  and 
strength  of  the  enemy,  aa  well  aa  be  er  his 
agnrinan  can  diacover  by  the  heU  inleUigenee 
he  can  get ;  and  also  whalaoevne  else  ahnll 
come  unto  hun,  or  auy  of  his  oftcer%  er  tM» 
rioers,  ee  be  discovered  or  declars4  unto  bim^ 
or  them,  or  finind  out  by-  eieminaiion,  ef 
oenfinence  with  eny  mannesa  er  psasrtigssi 
e^orvani^ef  the  shipa  ei  tenela  tnkeis  er 
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>  by  tny  other  pmoQ,  or  pcnou,  or  bjr  any 

*  other  ways  or  mems  whaUoeYtr,  toucbinif  or 

*  coDCMniD^  the  dctiffiw  of  the  enemy,  or  any 

*  of  their  fleeta,  ▼cawa,  or  parties,  and  of  their 

*  slatiooa,  porta,  and  plaees,  aiid  of  their  interna 

*  therein  ;  and  of  what  merchant  abipa  or  ves- 

*  aela  of  the  enemy's  bound  out,  or  home, 
«or  to  any  other  place,    aa  he,  or  hb  offi- 

*  cera,  or  mariners  shall  hear  of,  and  what  else 

*  material  in  those  cases  may  arri?e  to  his  or 

*  their  knowledge ;  of  all  which  he  shall  from 

*  time  to  time,  aa  he  shall,  or  msy  hsTe  oppor- 

*  tunity,  transmit  an  account  to  onr  comrois- 
'  aioners  lor  exectitint;  the  office  of  lord  high- 
'  admiral  of  £ng^an«t,  or  their  secretaries,  and 

*  to  keep  a  correspondence  with  them  by  all 
<  opportunities  that  shall  present.  And  further 
«  Movided,  That  notbinff  be  done  by  the  said 

*  William  K.idd,  or  any  of  bis  officers,  mariners, 

*  or  company,  contrary  to  the  true  meaning  of 

*  our  aforesaid  instructions ;  but  that  the  said 

*  instractiaoa  ahall  be  by  them,  and  ea^h  and 
'  everr  of  them,  aa  fiir  as  they,  or  any  of  them 

*  are  therein  concerned,  in  all  particulars  well 

*  and  duly  peHbrmed  and  obserred.    And  we 

*  pray  and  ueaire  all  kings,  princes,  potentatea, 

*  aatotca,  and  republics,  being  our  rriends  and 

*  alliea,  and  all  others  to  whom  it  shall  apper- 

*  lain,  to  give  the  said  William  Kidd  all  aid, 

*  aasiatanco  and  succour  in  their  ports  with  his 

*  aaid  8hi|i,  company  and  prizes,  without  doing, 

*  or  suffering  to  be  done,  to  htm  any  wrong, 

*  trouble,  or  hindrance ;  we  offering  to  do  the 

*  like,  when  we  shall  be  by  them  thereunto  de- 

*  sired.  And  we  will  and  require  all  our  own 
'  oflkera  whatsoerer,  to  giro  him  succour  and 
« assistance  as  oocaaion  shall  require.  This 
« onr  comminion  to  continue  in  force  till  far- 

*  ther  order  to  the  contrary  from  us,  or  our 

*  commissioners  for  executing  the  office  of  lonl 

*  high-admiral  of  £ngland.     In  witness  where- 

*  efwe  hare  caused  the  mat  seal  of  onr  high 

*  court  of  admiralty  of  England  to  be  hereunto 

*  affixed.    Given  ai  London  the  tlth  day  of 

*  December,  in  the  yearof  our  Lonl,  1695,  and 

*  in  the  7  th  year  of  our  reign. 

*  OxLAifDo  Gee,  Reg.' 
Just.  PomeL  Capl.  Kidil,  can  jrou  make  it 

appear  there  was  a  French  pass  aboard  the 

Quedagh  Merchant? 
•  Kidd,    My  lord,  thcae  men  any,  they  heard 

several  aay  so. 
Mr.  Conien,   But  all  came  from  ysu. 
L.  C.  B.  Ward.  If  there  was  a  French  pass 

in  the  ship,  you  oi^ht  to  have  condemned 

her  as  prize. 

Then  his  other  Commission  was  read  for 
Cmiaing  against  the  Pirates. 

WnxiAit  R. 
«  WilUam  lU.  By  the  grace  of  God,  king 
^  of  England,  Scotland,  France,  and  Ireland, 
^  defender  of  the  faith,  Sec.  To  onr  trusty  and 
%well*beloeed  captain  William  Kidd,  com- 
'  man^  of  the  ship  Adventnre-Galley,  or  to 
"•any  other  the  commander  for  the  time  being, 
^-graaliqg.    Whtiian  wo  are  im^MiMd,  That 


^   in  Hiomaa  Too,  John  Irehnd,  captain 
Thomas  Wake,  and  captain  William  Haie, 
or  Mace,  and  other  our  aobfeeta,  nativea  or 
inhabitants  of  New-Englami,  New-Yorfc,  and 
elsewhere,   in  onr  plantationa  in  America, 
have  associated  themselves  with  divers  other 
wicked   and   ill-disposed    persons,  and  do, 
against  the  law  of  nationa,  daily  commit  many 
and  great  niractes,  robberies,  and  depreda* 
tioos  upon  tne  seas  in  the  parts  of  Ameriea, 
and  in  other  parts,  to  the  great  hindrance  and 
discouragement  of  trade  and  navigation,  and 
ta  ibe  danger  and  hurt  of  our  loving  aobjjects, 
our  allies,  and  all  others  navinting  the  aana 
upon  their  lawful  occasion* :   Now  Know  ye. 
That  we  briiy  desirous  to  prevent  the  afore- 
said miachiefi^  and,  as  far  aa  in  us  Nca,  to 
bring  the  said  piimtos,  free-bonters,  and  aea- 
rovers  to  justice,  have  thought  fit,  and  do 
hereby  give  and  grant  onto  you  the  said  cop- 
tain  Wflliam  Kidd  (to  wlwro  onr  commis* 
sioners  fcr  exercising  the  office  of  onr  lord 
high-admiral  of  Ei^land,  have  granted   a 
commission  as  a  private  man  of  war,  hearing 
date  the  llth  day  of  December,  16M,)  and 
unto  the  commander  of  the  said  ship  m  the 
time  being,  and  unto  the  officers,  marinera, 
and  others,  whoshall  be  under  your  command, 
full  power  and  authority  to  apprehend,  sciml 
and  take  into  your  costodv,  as  well  the  saal 
captain  Thomas  T<io,  John  Ireland,  captahi 
Thomas  Wake,  and  captain  William  Maze,  or 
Mace,  as  all  such  pirates,  free- hooters,  and 
sea-rovers,  being  either  our  own  snbiccis,  or 
of  any  other  nations  associated  with  them, 
which  you  shall  meet  upon  the  coast  or  aeaa 
of  America,  or  in  any  other  seas  or  parte, 
with  their  ships  and  vessels,  and  also  such 
merchandizes,  money,  goods,  and  wares,  aa 
shall  be  found  on  board,  or  with  them,  in  caae 
they  sliall  willingly  yield  tliemselves:   but  it' 
they  will  not  submit  without  fighting,  then  ^n 
are  by  force  to  compel  them  to  yield.  And  we 
do  alMi  require  you  to  bring,  or  cause  to  be 
brought  such  nirates,  free-bootcra,  and  sea- 
rovers,  as  you  snail  seize,  to  a  legal  trial ;  to  the 
end  they  iiiay,be  proceeded  against  according  to 
law  in  such  esses.   And  we  do  hereby  chirge 
and  command  all  onr  officers,  ministers,  and 
other  our  loving  subjects  whatsoever,  to  be 
aiding  and  assisting  to  you  in  the  premises. 
And  we  do  hereby  eiyoin  you  to  keep  an  exact 
journal  of  jrourproceediDg  in  the  execution  of 
the  premises,  and  therein  to  set  down  the 
names  of  such  pirates,  and  of  their  oflicers  and 
company,  and  the  names  of  such  ships  and 
vessels  as  you  shall  by  virtue  of  these  pre- 
sento  seize  and  take,  and  the  ouantities  of 
arms,  ammunitioii,  provision,  and  loading  (»f 
auoh  ships,  and  the  true  value  of  the  aame, 
as   near  as  you  can  judge.      And  wn  do 
hereby  strictly  chaige  and  command  yoo,  aa 
you  snail  anawer  the  same  at  your  ntmoaC 
peril,  that  you  do  not  in  any  manner  oflbndi 
or  molest  any  of  our  friemn  or  alliea,  tbeir 
ships,  or  sul^ecta,   by  colour  or  pretenoa  d 
'     or  the  aenthonty  tharahy 
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*  gfnuited.  In  witneM  whereof,  we  hare 
'  caused  our  great  leal  of  England  to  be 
'  affixed  to  these  oretenta.    Given  at  oar  court 

*  at  Kensington,  tlie  S6th  day  of  January,  1695, 

*  in  the  7th  year  of  our  reign.' 

L.  C.  B.  Ward  Now  yon  have  had  the 
commissions  read,  what  do  yon  excuse  your- 
self by  ?  What  use  do  you  make  of  them  to 
justify  or  defend  yourself? 

Ridd.    About  this  Quedagfa  Merchant. 

JL  C.  B.  Ward.  What  would  you  have  her 
a  French  ship  ? 

Kidd.  Unider  a  French  commission.  The 
master  was  a  ta?em  keeper  at  Surat:  do  not 
you  know  that,  Mr.  Palmer? 

Palm€r.  I  was  not  on  board  when  this  pass 
aame ;  I  never  saw  it. 

L.  C.  B.  Ward,  But  then  yon  should  have 
condemned  this  ship,  if  she  had  been  a  French 
ship^or  had  a  French  pass. 

kidd.  The  evidence  says,  It  waa  by  my 
order  that  the  goods  were  tsJcen  oat;  I  was 
not  at  the  sharing  of  the  goods,  I  knevr  nothing 
of  it. 

L.  C.  B.  Ward,  Out  of  the  goods  that  were 
taken,  some  were  sold  in  the  country  there,  and 
the  produce  of  themr  was  so  moch  money ;  it  is 
proved,  that  that  money  was  divided ;  and  pur- 
suant to  the  articles  set  up,  yon  were  to  nave 
fortv  shares,  and  the  rest  of  the  men  whole,  or 
half  shares,  as  they  deserved.  Now  this  money, 
both  these  men  swear  it  was  taken  by  you :  and 
the  first  swears,  that  the  goods  not  sold  then, 
that  remained  in  the  ship,  were  also  divided, 
and  that  you  bad  forty  snares  of  them :  and 
the  otiier  says,  he  did  not  see  the  goods  divided, 
but  two  of  the  men  acknowledged  it. 

Kidd.  My  lord,  this  Frenchman  was  aboard 
five  or  six  days  before  1  understood  there  was 
any  Englishmen  aboard.  Well,  said  I,  what 
are  you?  An  Boglishman,  I  am, master. 
What  have  you  to  shew  for  it  ?  Nothing,  says 
he.  Wben  they  see  a  French  pass,  they  wdl 
not  let  the  ship  go. 

Just  Fowei.  You  have  produced  letters 
patents  that  impowered  you  to  take  pirates: 
wh  V  did  you  not  Uke  Cullifbrd  ? 

Kidd,  A  great  many  of  the  men  were  gone 
ashore. 

Just  Fowel,  But  you  presented  him  with 
great  guns,  and  swore  you  would  not  meddle 
with  them. 

L.  C.  B.  Ward,  When  the  question  was  put. 
Are  you  come  to  take  us  and  hang  us  ?  you 
answered,  I  will  fry  in  hell  before  I  will  do  yon 
any  harm. 

Kidd.  That  is  only  what  these  witnesses  say. 

L.C.  B.  Ward.  Did  you  not  go  aboard 
Colliford  T-^Kidd.  I  was  not  aboard  CuUiford. 

L.  C.  B.  Ward.  These  things  press  very 
hard  upon  you.  We  ought  to  let  you  know 
what  is  observed,  that  you  may  make  your  de- 
feaoe  as  well  as  you  can. 

AidU.    I  desire  Mr.  Davis  may  be  called. 

ee  was  called  accordingly,  and  appeared.) 
:.  Daif isy  pray  give  an  account  whetner  you 
did  not  fee  a  French  pass  ? 


L.  C.  B.  Ward.  You  are  his  witness ;  yo« 
must  answer  what  he  asks  you. 

Davis.  I  came  a  passenger  from  Madagas- 
car, and  from  thence  to  Amboyna,  and  there 
be  sent  his  boat  ashore,  and  this  roan  waa 
ashore ;  and  there  was  one  said,  captain  Kidd 
was  published  a  pirate  in  Englana;  and  he 
gave  those  passes  to  him  to  read.  The  captain 
said,  they  were  French. 

L.  C.  B.  Ward,  Who  gave  them? 

Davit.  Captain  Kidd  gave  them. 

L.  C.  B.  Ward.  Did  you  know  any  thing  of 
taking  The  duedagh  Merchant? 

Davis,    No,  no. 

L.  C.  B.  Ward,  Then  you  cannot  say,  they 
have  any  relation  to  The  Quedagh  Merchant  ? 

Davis.  No,  not  I. 

Kidd.  You  heard  capt  Elms  say.  They  were 
French  passes. 

Dams.  Yes,  1  heard  capt.  Elms  say,  They 
were  French  passes.  Says  he,  If  you  will,! 
can  turn  them  into  Latin. 

Baron  Hatsell.  Have  you  any  more  to  say, 
capt.  Kidd? 

Kidd.  I  have  some  papers,  but  my  lord  Bel« 
lament  keeps  them  from  me,  that  I  cannot 
brinff  them  before  the  court 

Ci.  afArr.  Have  you  any  more  to  say  f 

Kidd.  I  have  some  to  cad,  that  will  bm  tee* 
timony  to  my  reputation. 

L.  C.  B.  Ward.  Call  whom  you  please,  we 
will  not  abridge  you. 

Kidd.  Can  Mr.  Bradioham.  I  desht!  this 
of  him,  whether  he  never  saw  the  French 
passes,  and  whether  he  did  not  tell  col.  Bass  so  ? 

Bradinham.  I  never  saw  a  French  pass ;  1 
only  heard  so. 

Cot.  Bass,  I  have  heard  Mr.  Bradinham 
say,  he  heard  capt.  Kidd  say,  he  had  French 
passes  on  board  ;  but  I  never  heard  him  say, 
ne  saw  them  passes. 

Kidd.  He  just  now  denied  that  he  ever  saw 
the  French  Pjunes,  or  heard  of  them. 

L.  C.  B.  Ward.  He  says  so  now,  that. he 
never  saw  them,  only  he  heard  you  say  so. 
Col.  Bass,  have  you  heard  him  say  the  pastes 
related  to  The  Uuedagh  Merchant  ? 

Ba<i.  He  has  oflen  said,  he  heard  Kuld  say 
the  French  passes  were  aboard. 

CL  of  Arr,  Have  you  any  more  witnesses  to 
call?  ^  ^         ^ 

Kidd.  I  desire  Mr.  Say  may  be  called:  he  is 
in  the  prison,  I  desire  he  may  be  sent  for. 

L.  C.  B.  Ward.  We  will  give  yon  all  the 
liberty  you  can  expect.  If  you  have  any  more, 
you  were  best  call  them  afl  together.  In  the 
mean  time,  what  say  you,  Churchill  ? 

Churchill.  I  desire  col.  Bass  may  be  called^ 
and  that  this  affidavit  may  be  read. 

L.  C.  B.  Ward.  Col.  Bass,  what  have  yoi| 
to  say  for  N.  Churchill  ? 

Bass.  My  lord,  1  only  wait  for  his  questioa. 

L.  C.  B.  Ward.  Churchill,  what  will  yoii 
ask  col.  Bass? 

Churchill  Whether  1  did  not  iprrender  my- 
self to  lum? 

L.  C.  B.  Ward.  If  yon  canmake  your  ^fam 
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«6iM  WkUn  the  proclamation,  tub  itoiitt  make 
h  appear,  that  you  anrrenderei  aceording  to 
the  fllireeli(Hi!i  of  it. 

ChurckiM.  Hjr  (onl,  we  came  in  itt  Ibe  year 
1699,  ami  tmrendervd  oaneh-es  to  oil.  Ban. 

L.  C.  B.  Ward.  If  yon  can  naka  it  ap|icar 
<hat  y^u  aurremif red  yoartolvea  in  pnrauanoe 
^that,  to  the  pefWDi  appointed  to  rcQeife  ^our 
aarreoder,  that  will  be  aomewhat  to  the  point ; 
but  col.  Baai  had  not  power  by  that  nrodama- 
tioD  to  receif ^  your  nirrender ;  and  therefore 
Yon  canoot  hai e  any  benefit  by  it,  iraleas  you 
brioff  your  case  within  it.  mrt  yon  may  call 
col.  Baat,  if  you  will. 

CktuxkitL  My  lord,  we  catte  in  upon  that 
proelanation,  nd  might  liafe  gone  away  any 
day  if  we  would ;  but  we  aiaid  in  the  country, 
nid  we  never  offered  to  go  away  till  it  waa  my 
lord  Bellamont'i  pleaaum  to  aeml  for  nf . 

L.  €.  B.  Ward.  Yon  may  call  col.  Base,  and 
bea^  what  he  mya. 

ChurchilL  Col.  Baaa,  will  vou  be  pltaiad  to 
M  my  lord,  whether  Wc  did  not  vnrrender 
ourKlfcs  to  you  in  pursuance  of  the  king's 
pfoelamatienr 

Bail.  My  lord,  abont  iho  39th  of  May,  1099, 
I  had  an  account  of  some  persons,  thai  were 
supposed  pirates,  that  wer^  come  to  stinvmler 
themselves ;  and  on  my  landing,  these  two 
persons  came  to  mc,  and  surrender  to  me  the 
4th  of  June,  1699.  And  I  biM  tliem,  I  must 
refer  their  case  to  his  majesty  at  home. 

L.  C.  B.  Ward.  Who  were  they  that  tur- 
remlered  to  yon  ? 

Bsst.  Nicholas  Churchill  and  Jamea  Rowe. 

L.  C.  B.  Ward.  Where  were  yon  gofcnor  ? 

Baa.    At  the  province  of  West  Jersey. 

Br.  Oienden.  now  came  they  here? 

Bast.  I  left  them  under  bail. 

L.  C.  B.  Ward.  Did  you  send  them  over  f 

Bats.  No,  my  lord,  1  came  to  England  lie- 
Ibre :  I  Iel\  them  in  custody.  Tbey  were  sent 
over  prisoners  by  ray  successor. 

L.  O.  B.  Ward.  What  did  they  ny  to  yon 
when  they  surrendered  themselves  (u  ymi  f 

Bass.  Tliey  said  they  had  been  in  the  Indies, 
and  that  ibey  had  committed  several  piracies, 
add  derfrad  tfae>-  mi^ht  hate  the  benefit  of  his 
majesty's  proclamation. 

L.  C.  B.  Ward.  What  pirates  did  they  men- 
tion to  you  ? 

Bbci.*  They  mentioned  (be  Mecca  frigate, 
and  ca|it.  Kidd. 

Dr.  Orenden.  Had  you  tbe  prochimation  ? 

B&st.   No ;  but  I  had  seen  one  of  them. 

L.  C.  B.  Ward.  IXd  you  take  yourself  al- 
lowed  to  receive  their  surrender? 

Bttss.  No,  nf  lord,  I  did  not. 

CI.  of  Art.  Nicholds  Clini^chin,  have  fad 
(fnite  done  ? 

Churchill  and  Hotce.  Tcs,  Hit,  wc  came  in 
apon  his  mryesiy  s  |ir<K'lai nation. 

CI.  ofAtrr,  Robert  Laniley,  vihat  have  you 
to  say  ? 

Linnletf.    My  lord,  f  «  as  but  a  servant. 

L.  C.  B.  Ward.  Who  was  you  a  servant  to? 

XflHAjF.  ToMr.Owem. 


L.  C.  B.  Ward,  flow  dMs  that  appear  f 

LOmtty.   The  sarifeoa  knows  it. 

I^adinham.    My  lord,  he  was  toBCcraad 
#hb  the  oo6fc. 

Lamlay.    My  lord,  here  is  my  indemm. 
.  (Which  was  re:id.) 
i      CLefArr.  WUJMRn  JenUiM,  what  hive  yao 
to  say? 

Jeakins.     I  have  notMag  to  aa^,  hat  I  #aa 
aervant  to  Mr.  Bnllen. 

L.  C.  B.  Ward.    Where  is  yonr  wHAcal  to 
prove  it  ? 

Jeukim.   Both  the  king's  wiliieaaiii  kM#  it. 

Bradinkam  and  Palmer.    My  hml,  k«  #at 
bk  servant. 

C7.  ^  Arr.   Gabriel  LofTe,  wh*t  aay  yen  for 
younelf? 


teream 


My  lord,  about  the  year  1^96, 1  en- 
rsetfoi  '      ■      ^  •  *-  --^ 


mysetfon  ImirA  capt  Kidi.and  weMoWl 
with  him,  and  1  nevetdmayad  bh  coflamani 
in  any  thing. 

L.  C.  B.  Ward.  DmI  he  g*  Ml  mder  tte 
nral  eonmisaien  f 

Fmhaer.  He  came  aboard  at  Mcsr  Yarli. 

L.  C.  B.  Ward.  Did  you  lake  hhfe  m  hefcre 
or  after  the  artieies  ware  set  up? 

Pahmr.  After  the  artteirs  ware  aM  am. 

L.  C.  B.  Ward.  Did  capt.  KiM  tele  any 
Mtice  of  Ua  cttmmfssion  in  the  articlaa? 

Pahatr,  Tea,  my  lord,  he  did  mealiafe  tll^fli. 
I  have  a  copy  tff  the  artieies. 

Mr.  Crawley.  Mr.  Palmer,  ar#  thc# aMieM 
the  copy  of  the  articlea  Mt  np  by  etpt  Bdtf  al 
New  York  ?^Pa/mfr.  Yes. 

Juat.^Mlrf.  Did  yon  ezamtlie  Chten  f 

Palmer.  To  the  bast  of  my  knowtedfi  tbey 
vtereatnieeapy. 

Jo^  Jkrtom.  Did  you  compara  thcta  #itb 
fh#origmal?^P(iMier.  Wo,  my  lord. 

C/.  if  Ar.  Gabriel  Loffb,  Hare  ymi  aa^ 
mofe  to  aay  ? 

Laffe.  Yea,  a  great  deal  amra  to  aak  thb 
evidence. 

Cl.tfAr.  What  will  you  ask  thM  f 

Lajft.  Whether  I  diil  not  obey  lfaaea|«ah  f 

Just.  Twrton.  ttiere  is  no  scrapte  ta  ha  — ^' 
of  that. 

hoffe.  I  went  out  to  serve  bta 
bis  commission. 

L.  C.  B.  Ward.  Bnt  how  came  yoa  la  take 
|Mirt  nf  tbe  money  ? 

hcfft.  I  hail  what  they  pleased  to  ^va  nse. 

L.  C.  B.  Ward.  Yoa  musst  m»ds  inagme, 
till!  when  ca|)t.  Kidil  did  these  eatravagaat 
thin*^,  and  divided  the  money  and  gwate,  that 
he  did  not  act  accordini;  to*  hia  maimiiahai 
What  conM  you  think  of  it  ? 

CI.  <^Ar.  Hugli  Ihnrui,  what  have  yen  to 
say  fbf  yourself  ? 

Parrot.  My  h>rd.  in  the  year  1695,  m  the 
month  of  October,  1  sailed  out  of  FlymoiiA  la 
a  morchant-man,  bnnad  fbr  Cork  in  Iretend, 
there  to  take  in  proviaioiis ;  thenee  to  fha 
island  of  Barbadoes ;  aud  in  ^irht  dP  the 
island  of  Ba<4nrioes,  I  wa«  taken  by  a  Arench 
pri%aieer,  and  caniedto  Marthiico  ;  aii«f  AcqCa 
coming  in  a  transport  ahip,  1  #aa  kaaghtti 


177] 


Jbr  Pkaey  and  Robbery. 


A.D.  1701. 


[178 


Barbadoes  ;  there  I  shipp^l  myseK*  in  a  ves- 
sel bound  to  Newtbiimlland,  and  thence  to 
Maderas :  And  then  I  went  to  Madagascar, 
and  there  I  staid  sotne  short  tifne  after,  and 
came  in  company  with  capt.  Kidd  ;  and  then 
the  commander  and  I  had  a  falling'  ont,  and  so 
I  went  ashore  at  that  island :  And  understand- 
ing that  capt.  Kidd  had  a  commission  from  the 
kintr,  C  came  aboard  capt.  Kidd'a  ship,  and  ever 
since  have  lieen  with  liim. 

L.  C.  B.  Wiird.  Did  you  come  in  after  he 
had  been  at  New  York  ? 

Parrot.  Tliis  was  in  the  year  1697. 

L.  C.  B.  Ward,  You  ha?e  acted  with  him, 
and  shared  wiih  liim.  Could  you  imagine  lie 
was  acting  according  to  liis  commission,  when 
he  was  doing  these  things  ? 

Parrot.  1  thought  1  was  safe  where  the 
king's  coinmisMion  was. 

L.  C  B.  Ward.  The  commission  was  to 
take  fiirates,  and  not  to  turn  pirates. 

Parmt.  Mr.  Palmer,  did  yon  ever  sre  me 
guilty  of  an  ill  thing  f  Did  I  ever  dikobey 
uiy  captain  ? 

Palmer.  You  were  always  obedient  to  your 
commander. 

Parrot.  Then  I  came  to  Madagascar  with 
captain  Kidd,  where  1  might  have  gone  aboard 
a  known  pirate,  hut  I  refused  it,  and  kept  close 
to  my  captain  :  And  when  1  came  to  New  Eng- 
land, I  might  ha«e  gone  t%vay  as  others  did  ; 
but  I  had  my  liberty  at  Boston  for  aboutaw«ek, 
and  went  up  and  down,  and  I  surreodered  my- 
self. 

L.  C.  B.  Ward.  You  did  not  surrender 
yonraelf,  but  only  \ou  had  a  libcity  to  go  away, 
and  did  not. 

Parrot.  I  thought  there  was  no  nee<l  of  it. 
My  lord,  I  desire  you  would  ask  the  wit- 
nesses, whether  I  ever  disobeyed  the  captain's 
eommauds  ? 

L.  C  B.  Ward.  They  iiay  no  otherwise,  but 
that  you  went  willingly. 

Ci.  of  Arr.  Richard  Barlicorn,  what  have 
yon  toKo  y  ? 

Barlicorn,  My  lord,  I  beg  leave  that  I  may 

Jiruduce  s<»me  evidence  tor  my  reputation, 
lere  is  a  certificate  from  the  parish  where  I 
was  born. 

L.  C.  B.  Ward.  That  will  signify  nothing ; 
we  cannot  read  certificates  ;  they  must  speak 
viva  Vitce. 

Barlicorn,  Call  Benjamin  Bond,  Daniel 
Phillips,  and  James  Newton. 

L.  C.  B.  Ward.  What  do  you  call  these 
witnesses  for  ? 

Barlicorn,  To  give  an  account  of  my  repu- 
tation, wbatthey  knowof  me. 

Bond.  I  knew  him  when  he  was  a  child,  and 
be  was  very  civil  and  honest ;  1  lived  near  him 
till  he  was  13  or  14  years  old :  and  he  came 
of  honest  parents,  and  behaved  himself  very 
avilly  all  that  time. 

L.  C.  B.Ward.  Have^ou  known  anything 
of  him  since? — Bond.  No,  my  lord. 

L.  C.  B.  Ward.  What  have  you  to  say  far- 
ther? 
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Barlicorn.  My  lord,  1  whs  a  servant  to  capt. 
Kidd,  and  have  been  with  him  six  years  ;  anil 
I  have  a  certificate  froiii  several  of  my  relations 
that  will  testify  it. 

CL  of  Arr,  Have  you  any  thing  more  to  say  ? 

Btirlicom.  I  am  a  servant  to  capt.  Kidd. 

L.  C.  B.  Ward.  How  long  have  you  bees 
so  ?  Where  was  it  that  you  en  me  first  to  be  his 
servant .'' — Barlicorn. — t\x.  Carolina. 

C7.  tif  Arr.  Abel  Owens,  what  say  you  for 
yourself.^ 

Owtns.  My  lord,  1  desire  the  privilege  of  the 
Proclamation.  1  entered  myself^into  the  king'a 
service.  1  have  been  in  the  king's  service,  ac« 
cording  to  his  majesty's  proclamniion.  I  de- 
sire it  may  be  read.  (Which  was  done.) 

L.  C.  B.  Ward.  You  desire  the  benelit  of 
this  Proclamation  ;  but  you  must  bring  your- 
self under  the  qualifications  it  requires,  ir  yoii 
would  have  any  benefit  of  it. 

Mr.  Craalei/.  He  has  a  certificate  of  it. 

L.  C.  B.  Ward,  Is  it  witliiu  the  Proclaiua* 
tion  ? 

Mr.  Cravl^.  The  certificate  is  dated  the 
15th  of  March,  1700,  from  Mr.  Riches,  a  jus- 
tice of  the  |icacein  Southwark. 

L.  C.  B.  Ward.  Mr.  Kiches,  1  suppose,  did 
lielieve  he  was  within  this  Proclamation. 

Just.  Gould.  The  pardou  extends  to  all  per- 
sons  for  piracies  committed  before  that  time,  if 
they  surrender  themselves  to  such  and  sucb^ 
and  enter  themselves  on  board  one  of  his  ma« 
jesty*^  ships. 

Mr.  Couirrs.  A  justice  of  the  peace  is  net 
within  the  Proclamation. 

CI.  of  Arr.  Hsive  you  any  more  to  say  ? 

Om^ens.  Only  to  desire  the  benefit  of  the  pro- 
clamation. 

li.  C  B.  Ward.  He  surrendered  himself  to 
justice  Riches,  and  then  entered  himself  aboard 
one  of  his  majesty's  sliips :  and  then  there  was 
evidence  against  him  when  on  board,  and  he 
was  seizeul :  this  may  be  fit  to  recommeRd  him 
to  the  king's  mercy,  but  it  is  not  a  defence 
against  the  accusation. 

CL  of  Arr.  Darby  Mullins,  What  do  you* 
say  for  yourself  f 

MulUnt.  1  came  in  npon^he  king's  act  of 
grace ;  1  came  ashore  with  the  rest  of  the 
people. 

L.  C.  B.  Ward,  What  have  you  to  shew,  to 
entitle  you  to  the  benefit  of  the  Proclamation  f 

Mu  flint.  I  was  ready  to  die  of  the  bloody- 
flux,  and  not  able  to  go  myself,  but  1  sent  my 
name  in  to  the  governor. 

L.  C.  B.  Ward.  Where  was  you  when  you 
was  so  sick  ? 

Mullins.  In  West- Jersey.  I  came  ashore  in 
Cape  May.  I  was  sick  like  to  die  all  the  way 
from  Madagascar,  ex|iccting  every  minute  to 
die  with  the  bloody-fiu.\. 

Dr.  Oxcndcn.  flow  came  you  to  leave  capt. 
Kidd? 

Mullins.  He  used  me  Tery  hardly  and  there- 
fore I  left  him. 

L.  C.  B.  Ward.  Vou  had  a  dividend  of  the 
money  and  goods. 

N 
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Bond,  I  know  you  was  very  useful  at  Ui« 
beffinaingf  of  the  war  iu  the  Wekt-  lodUm. 

Baroo  HaiuU,  To  be  sure,  they  had  a  good 
opiuion  of  him  in  1695,  when  they  granted 
him  the  conimtssioo. 

Kidd.  There  is  notliing  in  the  worki  cam 
make  it  appear  1  was  guilty  of  piracy  ;  1  kept 
conipaiiy  with  eapt.  Warreo  for  six  days. 

Mr.  Coniert.  I  beliere  }0U  kqit  company 
more  witli  capt.  ( -uUilord  than  HJih  capt.  War- 
\  rvii. 

Kidd.  1  neror  designed  to  do  any  sucK 
thins^. 

Mr.  Coniers.  My  lord,  \%e  will  say  nothing 
at  all ;  hut  leave  it  to  your  lordship  tu  direct 
the jury. 

Kidd.  I  have  uianv  papers  I'ur  my  defence* 
iff  could  have  had  ilirm. 

L  C.  B.  W'urd.  What  papers  were  they  f 

Kidd.  My  Frcnt'li  passes. 

L.  C.  B.  Ward.  WliiT*'  are  llu»>  T 

Kidd,  Mv  loni  Itcllainunt  had  tluMii. 

L.  C  H.  'iVard.  it'  3UU  had  had  tliif  French 
passes  you  should  lia«e  crtmii-iiiiifd  ships. 

Kidd.  1  could  nut,  hecausc  of  the  mutiny  ii| 
my  ship. 

L.  C.R.  Ward.  If  you  had  any  thinq;  of 
disuihility  upon  you  to  make  \our  d<  fence,  you 
should  have  i»bji*cte<l  itattlicli«'!^iuuin^  of  yuur 
trial;  what  you  mean  liy  it  now  1  canuot 
tell.  If  you  have  any  tbiiiK  more  tu  bay,  you 
I  may  say  it,  the  court  is  ready  to  hear  you. 

L.  C.  B.  Ward,    (if'ntli'uivn  of  the  jury,  the 


*  MuUint.   He  gave  it  me,  and  afWrwards  j 
took  it  from  me. 

L.  C.  B.  Ward.  Was  he  your  master  ? 

Mullin*.  1  had  no  maater. 

Dr.  Oxenden.  How  did  you  come  to  Jersey  ? 

liluliim,  1  came  therewith  capt.  bhelley  ; 
be  IS  in  t*ourt. 

Dr.  Oxciiden.  You  were  aboard  capt.  Cul- 
liford. 

Muffins.  I  came  home,  in  hopes  to  get  the 
kinic^fi  pardon. 

L.  C.  B.  Ward.  That  which  you  say  is  very  ; 
odd ;  thoii(|r|i  |you  qutttcti  capt.  Kid'd*s  ship,  j 
you  went  into  Cul]iford*s. 

L.  C.  B.  Ward.  Capt.  Kidd,  you  said  you 
liad  more  to  say  just  now :  if  you  have,  let  us 
hear  it. 

Kidd.  I  desire  this  man  may  be  heard  two 
or  three  words.  ^ 

L.  C.  B.  Ward.  What  is  his  name? 

Kidd.  Mr.  Say. 

Saif.  I  happened  to  be  at  the  Treasury -of- 
lice  in  Broad -street  to  receive  some  money, 
and  Mr.  White  was  there ;  and  he  asked  me, 
Will  you  go  alonir  with  me,  and  see  one  £1- 
b'jrv,  that  is  in  the  Marsbalsea  for  debt  ?  Says 
I,  I  am  a  stranger  to  him,  1  do  not  care  to  go. 
S$ays  he,  Bear  me  company.  So  I  went  with 
liini;  and  when  1  came  there  I  saw  capt. 
Kidd*s  men.  And  this  Mr.  Klbury  was  in 
company  with  capt.  Kidd's  surgeon.  Says  I, 
I  am  a  brother  of  the  quill,  1  should  be  clad 

to  drink  a  glass  with  you.     Wc  stayed  there  ^  .^, 

but  a  little  whiU;,  and  asked  what  that  man  !  prisoners  at  the  bar,  \\ .  Kiiid,  N.  C'liurclull,  J. 
was?  Says  he.  He  is  capt.  Kidd's  suq^eon.  {  llowe,  U.  Lamley,  W.  Jenkins,  iU\U.  I^He, 
Upon  this  1  said.  Here  is  a  miglity  noise  about  [  Hugh  Parrot,  Kicb.  Barlicorn,  .AIk-I  Oweos, 
capt.  Kidd.     Sitoys  he,  1  believe  he  has  done  j  and  Darby  Mullins,  in  number  ten,  stand  alt 
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but  what  he  can  answer,  or  that  can  do  him 
•By  hurt.  Says  I,  Where  have  you  been  with 
bim  ?  He  said  at  Madagascar. 

L.  C.  B.  Ward.  Mr.  Bradinham  was  with 
them,  there  is  no  doubt  of  that.  It  is 
Dot  to  he  questioned,  that  he  would  not  say  any 
thing  ill  of  them  then.  Capt.  Kiild,  have  you 
•ny  thing  more  to  sav  ? 

Kidd.  Call  capt.  Humphreys.  (Who  ap- 
peared.) 

L.  C.  B.  Ward.  What  questions  would  you 
ask  lum  f 

Kidd.  What  do  you  know  of  me? 

Humphreys.  1  knew  you.  Sir,  in  the  West- In- 
dies in  the  beginning  of  the  Ute  war ;  and  I  know 
you  had  the  applause  of  the  general,  as  1  can 
shew  by  the  general's  letter.  I  know  nothing 
further  of  you. 

Kidd.  Did  you  know  any  thing  that  I  vran 
guilty  of  any  piracies.'* 

Humphreys.  No ;  but  you  hail  a  general  ap- 
plause for  wliat  you  had  done  from  time  to  time. 

J^  C*.  B.  Ward.  Iluw  long  was  this  ago.' 

Humphreys.  Twelve  years  aifo. 

li.  C.  h.  Ward.  That  was  iietbre  h«*  was 
lurneil  pirate. 

Kidd.  Call  capt.  Bond.     (Whoap|)earcd.) 

Ji.  C.  B.  Ward.  What  do  you  call  him  tur  ? 

Kidd.  Capt.  Bond,  rray/wili  \ou  give  an 
account  vs  hat  you  know  orme  f 


here  indicted  for  the  crime  of  piracy,  charged 
to  be  committed  by  them.  And  the  instance 
of  the  Clime  is,  for  feloniously  and  piratically 
seizing  and  taking  the  ship  chIIc^iI  The  Uue- 
dagh  mercliant,  with  the  apparel  and  tackling 
thereof,  to  the  value  of  400/.  aiul  divers  giioila 
mentioned  in  the  intlictment,  to  the  value  of 
4,.'i00/.  the  gootls  of  several  persona  unkiiowny 
from  the  mariners  of  tiie  said  ship,  and  this  ai 
high-sea,  within  th«*  jurisiliction  of  the  court 
of  Admiralty,  ahmit  leu  leagues  from  Cut'dH'eu 
in  the  Kast-'indies  the  :'i()th  «if  January,  \U\n, 
and  in  the  8tli  year  of  \iw  majesty's  leign. 
Now  whether  all,  or  any,  and  iVhicfi  uf  tlk-stt 

imsoners,  are  STuilty  of  this  crime  of  piracy 
aid  in  this  indictment,  or  not  guilty,  it  in  your 
part  to  determine  acconling  to  the  evidence 
that  has  been  given  on  ImuIi  sides.  The  ctioie 
chargetl  on  tlu  in  is  piracy,  that  is,  seixiiig  and 
taking  this  ship  and  pK)dV  in  it,  piratically  and 
feloniously :  The  time  and  place  is  laid  also  io 
the  indiftment.  To  make  good  this  accuMtion, 
the  king's  ctmnsel  hate  nruflueed  their  evi- 
dence ;  and  two  witnesses  liave  lie<>n  examinetl 
in  Uiis  case,  each  of  theiu  were  in  the  ship 
tihich  took  the  Uneda:^  Merclyint,  and  very 
well  acf|uaiated  with  all  the  pniceedings;  that 
i<,  Robert  JSradinham  and  Just^ph  Palmer. 
The  first  has  giveu  vuu  an  historical  account 
of  the  whole  procccJiinj^s  of  capt.  Kidd,  Iroiit 
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his  ftrat  ^foingf  out  of  Engflniicl  in  the  Adrentare- 
{ralley,  tn  the  time  uf  this  fact  cbarfrecl  on  tliem. 
I'hey  tell  you,  that  about  May,  1096,  the  king 
intrusted  this  capt.  Ridd  with  two  conimis- 
sioos,  and  they  were  both  read  to  you :  By 
one  of  them,  under  the  admiralty- seal,  he  wais 
authorized  to  set  out  as  a  privateer  the  Adven- 
ture-galley, and  thcrewhh  to  take  and  seize 
the  ships  and  fjfoods  belong^ini^  to  Uie  French 
kinc>,  or  his  subj[ect8,  and  such  other  as  were 
liable  to  confiscation.  And  by  the  other  com- 
mission, under  the  broad-seal  of  England,  au- 
thority was  given  for  the  taking  or  some  pi- 
rates bv  name,  and  all  other  pirates  in  the  se- 
veral places  therein  mentioneo ;  but  in  no  sort 
to  offend  or  molest  any  of  the  king's  friends  or 
allies,  their  ships  or  subjects,  by  colour  thereof. 
And  by  both  commissions,  command  was  given 
to  bring  all  such  ships  and  goods,  as  should  be 
taken,  to  legal  trials  and  coMomuations.  They 
tell  us,  that  this  ship  set  out  from  Plymouth 
about  May,  1696,  and  that  in  their  passage  they 
did  take  a  French  ship,  and  they  did  condemn 
that  ship.  Now,  gentlemen,  you  must  bear 
this  in  your  minds,  that  to  make  it  piracy,  it 
must  be  the  taking  piratically  and  fetonionsly 
upon  the  hi^h  sea,  within  the  jurisdictwn  of  the 
admiralty  of  England,  the  p^oods  of  a  friend, 
that  is,  such  as  are  in  amity  with  the  king. 
Now,  yon  see  what  way  they  went  to  work, 
and  what  measures  they  took.  Captain  Kidd 
goes  out,  and  goes  to  New- York ;  and  when 
lie  was  there,  he  has  a  project  in  bis  head,  of 
setting  up  articles  between  himself  and  the 
people  that  were  willing  to  be  concerned  with 
fiim :  For  now,  whether  it  seems  more  pro- 
bable from  what  foltowed,  that  captain  Kidd 
designed  to  manajfe  himself  according  to  the 
measures  given  him,  and  the  powers  of  bis 
commissions,  or  any  other  way,  you  must  con- 
sider :  for  it  is  toul  you,  that  between  one 
hundred  and  fif\y  and  one  hundred  and  sixty 
men  came  in  under  these  articles,  whereof  the 
other  prisoners  were  part,  and  concerned  in 
them.  And  as  to  those  articles,  the  import  of 
them  was,  that  whatever  should  be  taken  by 
these  people  in  their  expeditions,  shouM  m 
divided  into  one  hundred  and  sixty  parts,  where- 
of captain  Kidd  was  to  have  forty  shares  lor 
his  part,  and  the  rest  were  to  have  according 
to  the  merit  of  each  party,  some  whole  shares, 
and  some  half  shares. 

Now  afUr  these  articles,  you  perceive  what 
progress  they  made,  and  what  course  they 
took  ;  they  went  from  one  place  to  another, 
and  used  a  pretty  deal  of  severity  wherever 
they  canie.  A  design  they  had  to  ^o  into  the 
Red-sen,  and  they  had  expectations  of  the 
Mocca  fleet  that  lay  at  Mecca,  and  they  sent 
their  spies  three  times  to  get  intelligence :  the 
two  first  times  they  could  make  no  discovery  ; 
but  the  third  time  they  made  an  effectual  dis- 
covery, that  the  fleet  was  ready  to  sail ;  and  in 
the  mean  time  capt.  Kidd  lay  there  in  ex|iecta- 
tion  of  this  fleet ;  and,  as  the  first  witness  tells 
you,  capt.  Kidd  said,  he  intended  to  make  a 
▼03  age  out  of  this  fleet.  Well^  he  bad  a  discovery 


of  this  fleet,  anil  they  came  accordingly  ;  and 
they  tell  you,  that  he  and  his  men  in  the  ship  did 
attack  one  of  the  slii{is :  but  these  shi|is  being 
guarded  by  two  men  uf  war,  he  could  make 
nothing  of  them ;  however,  he  shewed  what  his 
intention  and  design  was.  Could  he  have  proved, 
that  what  he  did  vras  in  pursuance  of  his  commts- 
sbns,  it  had  been  something  :  but,  what  had 
he  to  do  to  make  any  attack  on  these  ships, 
the  owners  and  freighters  whereof  were  la 
amity  with  the  king  ?  This  does  not  appear  to 
be  an  action  suitable  to  his  commission.  After 
he  had  done  this,  he  came  to  land,  and  there, 
and  afUwards  at  sea,  pursued  strange  methods, 
as  you  have  heard.  The  seeming  justification 
he  depends  on,  is  bis  commissions.  Now  it 
must  be  observed  how  he  acted  with  relation 
to  them,  and  what  irregularities-  he  went  by. 
Became  to  a  place  in  the  Indies,  and  sent  bis 
cooper  ashore,  and  that  coo|ier  was  killed  by 
the  natives ;  and  he  uses  barbarity,  and  ties  an 
Indian  to  a  tree,  and  shoots  him  to*death.  Now 
be  went  from  place  to  place,  and  committed 
hostilities  upon  several  shi|»,  dealing  very 
severely  with  the  people. 

But  this  being  something  foreign  to  the  in- 
dictment, and  not  the  facts  for  which  the  pri- 
soners at  the  bar  are  indicted,  we  are  connned 
to  the  Uuedagh  Merchant ;   but  what  he  did 
before,  shews  his  mind  and  intention  not  to  act 
by  bis  conunissions,  which  warrant  no  such 
things.    Gentlemen,  you  have  an  account,  that 
he  met  with  thb  ship,  the  Uuedagli  Merchant, 
at  sea,  and  took  her ;    that  this  ship  belonged 
to  people  in  amity  with  the  king  of  England  ; 
that  he  seized  this  ship,  and  .divers  goods 
were  taken  out  of  her  and  sold,  and  the  money 
divided  pursuant  to   the  heads  contaiued  in 
those  articles  set  up  at  New-York.    The  wit- 
nesses that  speak  to  that,  coiue  home  to  every 
oneof  the  prisoners:    they  tell  you,  that  ili« 
dividend  was  made ;  that   captain  Kidd  had 
forty  shares  of  the  money,  and  the  rest  of  the 
.prisoners  had  their  proportions  according  to 
the  articles,  some  whole  shares,  and   som« 
a  half  share  of  that  money.      After  they 
had  seized  on  the  ship,  you  hear  of  a  certain 
sort  of  project,  that  a  Frenchman  should  com« 
and  pretend  himself  the  master,  and  produce, 
or  pretend  to  produce  a  French  pass,  under  v 
colour  that  these  people's  ship  and  goods,  whc 
wei«  Moors,  should  be  Frenchmen's  ship  an^ 
goods,  or  sailed  under  a  French  pass,  and  s 
justify  what  he  did  under  the  colour  of  hi 
commission  from  the  king.    Now  no   m-' 
knows  the  mind  and  intention  of  another,  b 
as  it  may  be  discovered  by  his  actions.    If 
would  have  this  to  be  understood  to  be  his  i 
tention,  or  that  it  was  a  reality,  that  he  t( 
this  as  a  French  ship,  or  under  a  French  p( 
then  he  ought  to  have  had  the  ship  and  gc 
inventoried,  and  condemned  according  to 
that    he   might   have  had  what    propo* 
betonged  to  him,  and  that  the  king  might 
had  what  belonged  to  him,  as  his  commis: 
directed :   but  here  was  nothing  of  that  c 
but  the  money  and  goods  that  were  taken  ^ 
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•hariHl ;    and  jou  have  an  account  likewise  Fcrnch  paiwi^s.  there  is  nothing  of  that  apptan 

lio\f  iMinie  of  *th<;  guu«l.s  were  fiohl,  and  the  hv  any  |>n>ot ;  and,  fur  aiiffht  1  can  see,  none 

money  dih|Miaed  of,  and  huw  the  rcuiainiiis:  "^uiv  them  but  liiinself.  if  there  were  ever  any. 

goods    were    di>potft-d  of ;     and    one   wiincsii  It  is  proved,  that  tho  people  that  were  own- 

apcaks  positively  of  the  distribution  id'   the  ers  ot  the  (r«)«Hls  mad**  hnn  tery  UrLTi*  offers  to 

^roiids  that  rnnaiued  nnsidd,  that  tlity  )%ere  ii-tle(;ui  thoMlii|i  (iMtrniy  thousand   ni|feeii,  at 

divided  accord inif  to  the  same  propitrtMUis  ii%  I  reun-fidKT  ;)  hut  he  would  not  accept  their 

the  articles  uuiitioned,  and  fver\  oiu*  of  ilu*  piopusal,  hut  muI.   *  that  is  a  sinull  sum,  the 

priwuKTs  hadhisshure:   then;  In  loii^«  d  r>*rt}  carton  i^  wosth  a  ij^reat  dtui  more,*  or  to  that 

■hares  to  Ciipt.  Kidd,aiuUharea  and  lulf  shares  elfect :    And  fuithrr  said,  'he  must  answer 

to  the  rest.  these  |HH»pti>,  thut  Iuhuh  ii  ««ill  not  part  with  it:* 

Now  this  is  the  threat  cnsethat  is  iM-fore  you,  '  And  a  Fn.'nrhmaii  was  to  Im'  set  up  lor  a  mock 

on  which  the  indietintnt  turns:    the  ship  and  bu>UKss,  a^  you  have  heaid  ;  and  if  the  wit- 

goo«ls,  as  you  hate  hi-aid.  aio  said  hy  tiie  wit-  nesck.*  say  true,  they  were  said  by  the  capuiu 

ncsses  to  h-.*  the  «;oods  ui'  the   \riii«'nian>,  and  of  the  ship  to  he.  and  were  reputed  to  lie,  the 

other  pcupli-  that  were  m  amit}*  with  tlu*  kiui; ;  ship  and  t^tMids  of  friemU,  and  not  of  enemies  ; 

and  captain  Ivufd  won!. I  li:ive|theni  to  )»«'  the  and  if  they  were  m>,  and  hail   nu  French  pass, 

goods  of  Frenehmcii.  oi  al  least,  ihit  the  ship  tiitn  i>  he,  and  tlntse  that  were  cMuiceriied  with 

was  sailed  undrr  Fm  i.'li  |i,isses.     .Now  it'  it  him,  s;uiit\  ot  piratically  takiiiif  this  ship,  and 

were  so,  as  e.ipt.  Kid>l  s.i^s,  it  \«a«i  a  lawful  of  piratically  seiaiiii^  the  ^^omls  in  the  ship  ; 

prize,  and  Kaiile  to  ii'iitiM  .iiion  :    hut  if  tlit*y  and  neither  of  his  coiiiiiiissiuns  will  justjtysHich 

were  the  |riM>ds  (d*  ptrMUis  in  amity  with  the  an  action  as  this,     ll  he  had  acteil  pnrsuant  to 

kin>if,  aiiil  the  ship  was  not  iiavi^atrd   iiiid»T  his  eomiiiibsion,  he  oui2ht  to  hate  coiideinncd 

French  passe«,  it  is  \ery  plain  it  Mas  a  piratifal  .  the  ship  and  isihmIs,  if  thi'\'   were  a  French  m* 

takinic  of  tin  m.     tMiitL'UU-n,  it  is  tu  lieeonbi-  tirest,  or  sailed  under  a  French  pass  ;  but  by 

dered  ^vhat  *  t  idnuv  e.ipt.  Kidil  hath  )(iven  to  his  not  eoiiili*innin&(  thiiu,  he  seems  to  tihew. 

prove  tJiat  ship   ami  :;otids  to   lieioii};  to  the  his  aim.  mind,   and  intention,  that  he  did  out 

French  kiiiti,  or  his  suhjects,  or  that  the  ship  >  at:t  in   liiat  case  by  virtue  of  his  cominissiiNi» 

iva'<saiiedun(l«r  a  rrenrh  pasfi,  or,  indeid,  thut  ■  hut    rpiiti*  contrary   to  it;    for  he  takes  the 

there  ever  \« as  a  Fr«'iieh  pass  shewn  or  seen    '  ship,  and  shares  the  money  and  goo«ls,  and  is 

lie  appeals  indeed  to  the  witnesses  over  and  ;  takt-n  in  tlitil  i try  ship  h\  my  lord  liellaniool, 

over  at''ain.  did  you    hevf-r  see  it  .*'    No.  sa\  [  and  in*  hati  c«nitinui-d  in  that  ship  tdl  that  time  ; 

they  :   .Nor  li.d  not  \ou,  saith  he,  »:iy  ^uii  saw  '  so  tln-re  is  no  colour  or  pretene**  appears,  that 

it?    No,  suirli  tUf  wiiuts^:    I  said  tliat  capt.  heinteiided  to  hrni*;  thiji  ship  to  Kn:*ittiid  to  lie 

Kidd  s;iid  iii'  had  a  rrendi  pa<s,  hut  1  never  eoiidfrnneil.  (tr  to  haie  eondeinned  it  in  any  of 

saw  it.    Nou  afii'i'  all,  the  taking  the(^tieda|i[h  the  Eiii;hsh  pUntalions  ha«iii)f  disponed  ol  iKie 

Meichiint  is  i«run^ht  down  to  Mr.  Kidd,  and  ;  whole  ear|fu  as  aloresaid.     Ilert*   I  must  leave 

the  prisoiieir,  uith  othtr^,  a:;d  the  distribution  \  it  to  \uu  to  consider,  whether,  accordiutj^  to  the 

uf  the  nscney  produiH-d  by  thesaleot  the  ^fiods  evidence  tliat  apptais,  th«*ie  '*%  anv  ground  for 


ainoiij*  Mr.  Kidil  and  his  er»'W,  whereof  every 
oneot  these  |M'isouii-s  wt  re  present  at  the  same 
time,  and  had  propf»rtioii«. 


hui:  to  sa\ ,  he  has  acted  h\  his  eommisanm  in 
lakini;  the  C|iie<la;;h  Merthant  and  oooda  m 
her,  or  \%heiher  he    has   not  acted  contrary 


Now  gcntieiutfii,  this  must  he  rdiservi  d  ;  If  '  thercuiito. 
this  was  a  cnptiirff  on  the  hiirh  sea.  and  th**se  |  Nou,  for  himself,  he  has  called  vniie  |ier- 
wcre  the  ^twils  '-f  per««ons  m  amity  uith  t'^e  sons  here  to  give  an  arctnintof  hi<  lepuiatKio, 
kiu^%  aiid  liati  n.i  Frenrli  p;isR,  then  it  is  a  plain  .  and  of  his  services  done  in  the  West  Indies; 

Piracy.  Aid  i:  \  «:i.  !,(  mm  the  wiuiessis.  litre  '  and  oneof  thein  savs,  aUnit  t«'n  or  twelve  vears 
IS  a  iuKifig  (.t  tin  .vf-.'ds  and  sliips  »if  prrsoius  in  ,  he  did  gocnl  ^erviee  tliere.  U  h\ ,  s«i  he  might 
amity,  and  coiivt'iti:.:;  iheni  to  th«ir  own  uve :  •nd  nnifht  h.ivc,  and  ii  is  v*'iy  like  he  had 
Mich  a  taking:  ai  lan«l  as  this  would  he  felony,  %uch  rtpuiation  when  the  kiii^,  triistid  htm 
and  beiiiij  at  sea  it  will  i,e  piracy  ;  for  thisi/a  i  uilh  tln'st-  commisMons,  «Ue  I  lielieii;  lit*  liail 
taking  the  ship  fi  om  tho  li*.  hi  ovCners.  and  turn-  iievci  hail  ihtin  ;  so  thatuhatever  he  mi;jlit  be 
inif  ii  to  thi.r  own  ns<;.  .So  liint  \mu  have  eii-  ,  so  man}  vturs  au«»,  ihii  is  not  a  matter  to  be 
deuce  as  to  ihc>ei//roor  of  the  ship. and  ilivnhng  insistetf  mi  iii»w,  hut  what  he  hath  been  since, 
the  money  r.sluij  ti.i.r.  the  ifoods  soM,  and  '  and  hoi*  he  I. aih  aet«d  in  this  matter  charged 
Bharinirilif  niiiaiuilii-a  ,or.iiiri»  loiiif.  aificlcs.  '  a-.i.nnt  hiiii :  So  ihat,  ;rintleiiien,  as  to  Mr. 
Now,  whanloescuiUii.  Kiiidsiy  t»  ail  this?  •  Kidd.  I  n.nsi  have  to  jou,  u  hither  he  is 
lie  has  lohi  \o;i,  lie  jcton  pui'suaia  to  his  com-  •  L'nih\  ot  piiacy  orn-..  ?  Aiid  if  u»n  ladieve  hint 
iiiiMsiof. ;  hut  that  Cunuct  he,  unltss  he  gives  '  gniliv  iii  on  ihl  t\idciicc,  )ou  will  iindbimso^ 
you  Raiis.'acii'n.  ti.at  the  ship  and  ;;0Mds  In*-  j  it  ooi,  you  ^^U  a»'tjuil  him. 
longed  to  i!,..«  French  i.in;;.  or  his  suhierLs,  or  j  .Now"  fi.i  th^  other  prisnnei s,  it  i«pruve«l  they 
that  the  ship  had  a  i'ltneh  pas^  ;  oiiieiwiM.-  .  were  all  oi.iiniiid  in  laking  and  sharing  tlie 
ljeiihero|  t:ici<i  v«i;i  i.uiixc  hioi  t.oiii  b<  ii.:^  a  .  ship  and  h'iukIs  in  the  indielineni -,  yet  tlieir 
pirate;  lo.  if  he  ^alv«-^  tht- ^'ocmIs  ni  IriemU.  In.  •  eireuiiist  t'i(«»<lirftr  pr«  Itv  mm  hainonu  diem- 
Ma   piniie  ;  lie  had   \u»   anihoriiy    tm    li.ai  ;     sehcs.     Time  aie  ihni- iit  them,  that  it  has 


thci^  is  I  »i  (oionr  tioni  eiiher  of  *|i\  ei.inmis 
fioas  fur  him  tu  take  iliciu :  And  as  to  tlie 


ii«  %-ii  inadi  (»ni  to  >ou,  ami  owned  h\  tl»e  king's 
witnesses,   that   they  veie  &crvaiita,   liobert 
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Lunley,  William  Jcnkini,  Uicbard  Barlicorn. 
All  these  are  made  out  to  be  servaotSf  and  yoa 
bare  bad  the  indentures  of  two  of  them  pro- 
duced, and  the  king's  witnesses  |>ro?e  them  so, 
and  they  were  admitted  to  be  servants.  Now, 
Gentlemen,  there  must  ^  an  intention  of  the 
mind,  and  a  freedom  of  the  will,  to  the  com- 
fuitting  a  felony  or  piracy.  A  pirate  is  not  to 
be  understood  to  be  under  constraint,  but  a  free 
agent ;  for  in  this  case  the  bare  act  will  not 
make  him  guiUVf  unless  the  will  make  it  so. 
Now  a  servant,  it  is  true,  if  he  go  voluntarily, 
and  have  bis  pro|K>sition,  be  must  be  accounted 
a  pirate ;  for  then  he  acts  upon  his  own  ac- 
count, and  not  by  compulsion.  And  these  per- 
sons, according  to  the  evidence,  received  tiieir 
part ;  but  whether  they  accounted  to  their 
masters  for  their  shares  afterwards,  yea  or  no, 
as  they  pretend,  but  make  no  proof  of  it,  I 
must  (eave  that  to  you  ;  and  therefore  there  is 
m  consideration  to  be  had  of  them :  for  if  these 
men  did  ffo  under  the  compulsion  of  their  mas- 
ters, to  whom  they  were  servants,  and  not  vo* 
luntarily,  and  upon  their  own  accounts,  it  may 
difference  tlieir  case  from  others,  who  went 
and  acted  willingly  in  this  matter,  and  upon 
their  own  accounts.  So  that  as  to  those  that 
were  servants  under  the  command  of  tlieir 
masters,  that  were  present  with  them,  I  must 
leave  it  to  you,  whether  yon  will  distinguish 
between  them  and  the  others,  that  were  not 
servants,  but  free  agents.  It  is  true,  a  servant 
is  not  buund  to  obey  his  master  but  in  lawful 
thin^:^,  which  they  say  tbey  thought  this  was, 
and  that  they  knew  not  to  the  contrary,  but 
that  ttieir  masters  acted  according  to  the  king's 
comniissinn ;  and  therefore  their  case  must  oe 
Ief\  to  your  consideration,  whether  you  think 
them  u|N>n  tlie  whole  matter  guilty  or  no.  If 
you  beheve  them  guilty,  yon  wilt  nod  them  so, 
otherwise  you  will  acquit  them. 

For  the  other  persons,  some  of  them  pretend 
they  came  in  on  his  majesty's  proclamation, 
aud  for  that  you  must  consider  the  evidence, 
and  take  it  altogether,  and  consider  whether 
you  are  sntistied  by  what  they  have  said  or 
proved,  that  they  have  brought  themselves 
within  the  benefit  of  the  king's  favour  by  that 
proclumation.  You  have  heard  it  read,  and 
observed  the  qualifications  and  directions  by  it, 
ami  the  terms  upon  which  the  pardon  was  pro- 
mised, which  are  not  made  out  to  you,  to  be 
complied  with  by  them ;  they  may  apply  ano- 
ther way  fur  the  king's  mercy ;  this  court 
must  pn^ced  according  to  the  rules  of  law  and 
justice :  but  then  all  ot'  them  bold  on  this ;  we 
were,  say  they,  under  the  captain,  and  acted 
under  him  as  tlieir  commander :  and,  gentle- 
men, so  far  as  they  acted  under  his  lawful 
commands,  and  by  virtue  aud  in  pursuance  of 
bis  commissions,  it  mi«st  be  admitted  they 
were  justifiable,  and  ought  to  be  justified  :  but 
how  far  forth  that  hath  been,  the  actions  of  the 
ca^in  and  their  own  will  fiest  make  it  appear. 
It  48  not  contested,  but  that  these  men  knew, 
and  were  .sensible  of  what  was  done  and  acted, 
•ad  did  cake  part  in  it,  and  had  the  benefit  of 


what  was  taken  shared  amongst  them :  and  if 
the  taking  of  this  ship  and  goods  was  unUw- 
ful,  then  these  men  can  claim  no  advantage  by 
these  commissions,  because  they  had  no  autho- 
rity by  them  to  do  what  they  did,  but  acted 
quite  contrary  to  them.  What  had  tliey  to  do 
to  enter  into*  such  articles,  aud  to  act  as  they 
did  ?  You  must  consider  the  evidence  giveu 
here,  according  to  the  rules  of  the  law  ;  and  if 
you  are  satisfied,  that  they  have  knowingly  ' 
and  wilfully  been  concerncHi  or  |iartaken  with 
capt.  Kidd  in  taking  this  ship,  and  dividing  the 
goods,  aud  that  piratically  and  felonionaly, 
then  they  will  be  guilty  within  this  indictment 
It  is  worthy  of  consideration  what  appears 
upon  the  evidence,  that  tbey  met  with  one  re- 

{)Uted  to  be  a  notorious  pirate,  called Culliford  ; 
le  was  esteemed  an  arch-pirate,  and  known  te 
be  so ;  yet  this  capt.  Kidd,  that  was  commis- 
sioned to  take  pirates,  instead  of  taking  him, 
grows  to  such  an  intimacy  with  him,  that  be 
said  he  would  have  his  soul  fry  in  belt  before 
he  would  hurt  him,  or  to  that  effect ;  and  so 
they  made  presents  one  to  another ;  ami  capt. 
Kidd  leA  three  of  his  men  with  him.  Whilst 
men  pursue  their  commissions  they  must  be 
justified  ;  but  when  they  do  things  not  autho* 
rised,  or  never  acted  by  them,  it  is  as  if  there 
had  been  no  commission  at  all.  I  have  distin- 
guished the  evidence  as  well  as  my  memory 
serves  me,  and  must  leave  it  to  you  to  deter- 
mine upon  the  whole  matter,  who  are  guilty, 
aud  wlio  not  P  And  such  as  you  are  satisfied  to 
be  guilty,  you  will  find  so,  and  such  as  yoa 
are  not  satisfied  to  be  guilty,  you  will  acquit. 

[Thcu  the  Jury  withdrew,  and  after  half  an 
hour's  stay,  brought  in  their  Verdict.] 

CL  ofArr.  Gentlemen  of  the  Jury,  answer 
to  your  names,  .luhn  Cow|ier,  &c. 

J.  Ctm-per,  Here,  &c. 

CL  of'Arr.  Are  you  agreed  of  your  VerdicCf 

Omnei.  Yes. 

CL  ofArr.    Who  shall  say  for  you  ? 

Oumes.  Foreman. 

CL  of'Arr.  WiUiam  Kidd,  hold  up  thy  band. 
(Which  he  did.)  flow  say  you,  is  he  guilty 
of  the  piracy  whei-eof  he  stands  indicted|  or  not 
guilty  t    (And  so  of  the  rest.) 

Forcmnn,  Ouilty. 

67.  vfArr.  Is  Aicbolas  Churchill  guilty,  9t 
not  guilty  P — Foreman.  Guilty. 

CL  vj  A rr.    Is  James  Howe  guilty ,  to.  T 

roraHun,  Guilty* 

CL  (fArr.    Is  liobert  Lumley  guilty,  9kc,? 

Forvrnqn.  Not  t;uilty. 

CL  ttf'  Arr.  is  William  Jenkins  guilty,  &c«  f 

F'tfremtin,  Not  guilty. 

C/.  0^'  Arr.  is  Gabriel  Loffe  guilty,  Ace.  ? 

Foreman.  Guilty. 

CL  of'Arr,  Is  Hugh  Parrot  guilty,  &c.  f 

Foreman.  Guilt\. 

CL  of  Arr,  Is  Richard  Barlicorn  guilty,  &c.f 

Foreman.  Not  guilty. 

C7.  of'Arr.    Is  Abel  Owens  guilty,  &c.  f 

Foreman.  Guilty. 

C/.  of' Arr.  Is  Darby  Mullins  guilty,  Sec.  T 
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Foreman.  Guilty-  tion  aforesaid,  affainil  ib«  peace  of  oar  wM 

[Then  Willimm  kidd  and  the  other  nine  per-  ^i^V^^  ^  "^  '^'*  *•"  •"""  "^ 

aoDS,  were  further  arrai^iiftl  upon  lour  iuilia-  ^  ^' 

ments,  in  manner  folbwiiifr:]  llowaaveat  thou,  William  Kidd,  art  tboa 

(Which  he  did,  and  so  the  other  mm*.)     \ou  --j.    Notffiiiltv 

•Und  indicted  hy  the  name  of  William  Ki.ld,  j.   „;.  j„   ^,„,  '^  bow  wilt  thoa  be  tried  ? 

kteofLonilon.  manner,  >fec        ,     ,  ^    ,.  A^rfrf.   By  God  ud  my  country. 

aJ^J^'T*:^^'  "•'''-?" tP  •«■  .r ""^  VLcAr?. o3 ZireT^SS^^deBfer^we. 

t%  ?'^!.-  ^f  ^\  £"*'"'•.]"'"  "  '"T  (And  sb  of  the  other  nine.)      "^ 

f^«Z.uT  1  ..  .f  1  r^'"""  7 '       J     "*  <-''•  '/'''•'••  William  Kkld. lioM  upthy  hMd. 

Choich.ll,  bte  of  London,  manner;  James  ^^vbicfc  he  did:  and  w  th;  other  nine.)  Yoo 

PT:J!?i°*  'f"'^'  ^'""',1' „""'•',"  'r'-  Ht-ud  iudicted  by  the  name  of  William 'udd. 

ey.lateol  l*..don,  manner  ;\y.l>a.,,  Jenkins  ia,e  of  London,  mariner.    (And  so  of  the  mt.) 

late  of  London,  manner ;  liabriei  liode,  l.itr  ot  *                    ^                               ' 

London,  mariner;  llu(rh  IVirrot,  late  of  l^»n-  The  Jurors  for  our  torercigpn  lord  the  king 
don,  mariner ;  Uichnnl  liiirlicorn,  late  of  l^n-  do,  u|>on  their  oath,  present,  that  Wm.  Kido, 
don,  maiiner;  Abel  Owenp,  late  of  Loiiflon,  late<»f  lioiidon,  mariner;  Nicholas  CburehiJI, 
mariner ;  and  Darby  ^lullinn,  lute  of  l^milon,  late  of  London,  mariner ;  Janes  Howe,  late  of 
mariner;  the  SOth  day  of  ^k*|•telllller,  in  the  liondon,  mariner;  Robert  Lamley,  late  of 
9th  year  of  the  rei|^  ni'  our  sovereijvn  lord  Wil-  l^undon,  mariner ;  Wm.  Jenkins,  late  of  Lon- 
liam  the  3rd,  by  the  (^-ace  of  G«id,  of  Kngland,  don,  mariner ;  Gabriel  Lofle,  late  of  London, 
Scotland,  France  and  Ireland  kinyr,  defender  of  manner;  Uui^h  l^arrot,  late  of  London,  ma* 
the  faith,  ^c.  by  force  and  arms,  dec.  upon  the  riner ;  Uichani  Barlicom,  late  of  London,  ma- 
high  sea,  in  a  certain  place,  distant  about  .50  riner ;  Abd  Owens,  late  of  liuudoo,  mariner ; 
le^ues  fn>m  the  port  of  Carrawar,  in  the  Kaiit  and  llarbv  MulUns,  late  of  London,  mariner ; 
Indies,  and  within  the  jurisdiction  of  the  Ad-  the  87th  day  of  November,  in  the  9th  year  of 
miralty  of  England,  did  piratically  and  feluni-  tht*  reign  of  our  sorrreign  lord  William  the 
ously  set  upon,  board,  break  and  enter  a  certain  thinl,  by  the  grace  of  God,  of  England,  Scot- 
ship  called  a  Moorish  ship,  then  being  a  ship  of  land.  Prance,  and  Ireland,  king,  defender  of 
certain  persons  (to  the  jurure  aforesaid  uii-  the  iiiith,  5ce.  by  force  and  arms,  ^c.  npoo  thn 
known),  and  then  and  there  piratically  and  fe-  high  sea,  in  a  certain  place,  distant  aboot  four 
loniousljf  did  make  an  assault  in  and  ii|ion  cer-  leajrues  from  Callicut,  in  the  East-Iodiea^  and 
tain  mariners  (whose  namev  to  the  jurors  afore-  within  the  jurisdiction  of  the  Admiralty  offing- 
said  are  unknown)  in  the  same  ship,  in  the  land,  did  piratically  and  feloniously  set  npoa, 
peace  of  God,  and  of  our  said  now  sovereign  board,  break,  and  enter  a  certain  ship  ealM  n 
lord  the  king,  then  and  there  being,  piratically  Moorish  ketch,  then  bcin^aship  of  certain  per- 
mnd  feloniously  did  put  the  aforesaiii  mariners  sons  (to  the  jurors  aforesaid  unknown),and  jjMn 
of  the  same  ship,  in  the  ship  aforesaid  then  be-  and  there  piratically  and  feloniously  did  make aa 
Ing,  in  corporal  tear  of  their  lives,  then  and  assault  in  and  upon  certain  manneva  (whoen' 
there  in  the  Rhip  aforesaid,  upon  the  higli  sea,  names  to  the  junira  aforesaid  are  unknown)  in 
in  the  place  aforesaid,  distant  about  50  leagues  the  same  ship  in  the  peace  ol'  God,  and  of  oar 
from  the  port  of  Carrawar  aforesaid,  in  the  said  now  sovereign  loni  the  king,  then  and  them 
East  liidien  aforesaid,  and  within  the  jurisdic-  being,  piratically  and  felonioiMlv  did  put  the 
tion  aforesaid,  piratically  and  leloninusly  did  aforesaid  mariners  ofthe  same  snip,  in  the  ship 
steal,  take  and  carry  away  100  pound  weight  aforesaid  then  being,  in  corporal  liear  of  Ikcff 
of  coffee,  of  the  value  of  il.  of  lawful  money  of  lives,  then  and  there  in  the  ship  aforesaid,  upoa 
England,  60  pound  weight  of  pepper  of 'the  the  high  !»ca,  in  the  (ilace  albresaid,  distant 
valucnf  3/.  of  lawful  money  of  England,  Icwt.  about  four  leagues  from  Callicut  aforesaid,  ill 
of  myrrh,  of  the  value  of  5/.  of  lawriil  money  |  the  East- Indies  aforesaid,  and  within  the  jurii- 
of  Eni^laiul,  and  'iO  pieces  of  Arabian  itM,  of  diction  aforcsuid,  piratically  and  feloniously  did 

bteaJ,  take  and  carry  away  the  same  bhip,  and 


theTaloeof^/.  of  lawtul  money  of  England, 
the  gooiU,  rhattc'ls  aud  monies  of  certain  per- 
eona  (to  the  jurors  aforesaid  unknown)  tht^n  and 
there  up(»n  the  high  sea  afore^id,  in  the  aibrr< 
said  place,  distant  aliout  .50  leagues  from  the 
port  of  Carrawar  aforesaul,  in  the  Eaai  Indies 
aforesaiik'^.w  J  within  the  jurisdiction  aforesaid, 
being  foimd  in  the  afort'satd  ship,  in  the  cus- 
tody and  possession  of  the  said  iiiuriners  in  the 


the  apparel  and  tackle  ofthe  same  ship,  of  tbn 
value  of  500/.  of  lawful  money  of  Earland  ; 
1 1  bales  of  ttotton,  of  the  value  of  60/.  ofinwfnl 
money  of  England ;  two  horses,  each  of  them  of 
the  prii-c  of  (20/.  of  lawful  money  of  England; 
and  50  Indian  quilts  of  the  valuoof  5/.  ot  lawm 
inuocy  of  England  (the  goods  and  chattels  of 
certain  persons  to  the  jurora   aforesaid  nn- 


said  ship,  fmm  the  said  inarincrs  of  the  said  j  known)  then  and  there  upon  the  high  see  afbre- 

ship,  and  from  their  ciiMtodv  and  posseFsinn,  >  said  in  the  aforesaid  place,  distant  ahont  Ibar 

then  and  there  upon  the  liigii  sea  afni-e«aid,  in  I«*agues  from  Callicut  aforesaid,  in  the  East* 

the  place  aforesaid,  di^itant  almut  50  leagues  Imlies  aferrsaid,  and  within  the  jurisdietkni 


from  the  port  of  Carrawar  aforesaid,  in  ihi* 
East  Indies  aforesaid,  and  within  tb«  jurisdiC' 


af(irc«i\iil,  being  found  in  tlie  aforesaid  ship, 
the  custody  and  possvi^i^n  ofthe  said 
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ID  the  same  ship,  from  tlie  said  mariners  of  the 
said  ship,  anil  fitiiii  tlieir  custody  aod  posseision, 
then  aud  there  iiptin  the  hiirli  sea  aforesaid,  in 
the  place  afore««iid,  distant  aliont  four  lea^'ues 
frum  CalUcut  aforesaid,  in  the  Kast- Indies 
aforesaid,  and  ivithin  the  jurischction  aforesaid, 
against  the  |>eace  of  our  said  now  sovereign 
lord  the  king,  his  crown  and  dignity,  &c. 

How  saycst  thou,  William  Kidd,  art  thou 
gull IV  of  this  piracy  and  robbery  whereof  thou 
Btandest  indictetl,  or  not  guilty  r 

Kidd,    Not  p^uilty. 

CI.  of  Arr.  C'idprit,  how  will  thou  be  tried  ? 

Kidd.    Vjy  Ood  and  my  country. 

C7.  of  Arr.  God  send  thee  a  good  delirerancc. 
(And  so  of  the  other  nine.) 

CV.  of  Arr.  Wm.  Kidd,  hohl  up  thv  hand. 
(>Vhirh  he  did  :  and  so  the  other  nine.) 

You  stand  indicted  by  the  name  of  William 
Kiihl,  late  of  London,  mariner.  (And  so  the 
rest.) 

The  Jurors  for  our  sovereign  lord  the  king 
do,  upon  their  oatii,  present,  that  Wm.  Kidd, 
late  o1'  l^uidou,  uiariuer ;  Nicholas  Churchill, 
late  of  London,  Uiuriner ;  J<imes  Howe,  late  of 
London,  mariiiiT  *,  Kolicrt  Landey,  late  of  Lon- 
don, mariner ;  Wm.  Jenkins,  late  of  London, 
mariner ;  Gabriel  I/ifle,  lute  cf  Loisdon,  ma- 
riner; If  ugh  Parrot,  late  of  London,  mariner; 
Kicinrd  Harlicorn,  late  of  London,  mariner; 
Abel  Owens,  late  of  London,  mariner;  and 
Darby  ^lullins,  late  of  Loudon,  mariner;  the 
28th  day  of  December,  in  the  gth  year  of  the 
reign  of  our  sovereii^)  lord  William  the  3rd,  by 
the  grace  of  (io<l  uf  Kngland,  Scotland,  France 
and  Ireland,  kin^,  dciender  of  the  faith,  &c. 
by  force  and  arm*;,  <Scc.  upon  the  high  sea,  in 
a  certain  place,  distant  about  four  leagues  from 
Callicut,  in  the  East- Indies,  and  within  the 
jurisdiction  of  the  Admiralty  of  Kngland,  did 
piratically  and  feloniously  set  nnon,  board, 
break  and  enter  a  certain  ketch,  called  a  Moor- 
ish ketch,  then  being  a  ketch  of  certain  per- 
sons (to  the  jurora aforesaid  unknown)  and  then 
and  there  piratically  and  feloniously  did  make 
an  assault  in  and  upon  certain  mariners  (ivhose 
uaincs  to  the  jurors  aforesaid  are  unknown)  in 
the  same  ship,  in  the  peace  of  Go<l,  and  of  our 
said  now  suvereign  lonl  the  king,  then  aud 
there  being,  piratically  and  feloniously  did  put 
the  aforesaid  mariners  of  the  same  ketch,  in 
the  ketch  aforesaid  then  being,  in  corporal  fear 
of  their  lives,  then  and  there  in  the  ketch  afore- 
said, upon  Uie  high  sea,  in  the  place  aforesaid, 
distant  about  four  leagues  from  Callicut  afore- 
said, in  the  Kast-Indies  aforesaid,  and  within 
tlie  jurisdiction  aforesaid,  piratically  and  felo- 
niously did  steal,  take,  and  carry  away  the  said 
ketch,  an<l  the  apparel  and  tackle  of  the  same 
ketch,  of  the  value  of  50/.  of  lawful  money  of 
England  ;  thirty  tubs  of  sugar-candy,  of  the 
▼alui*  of  \bl.  ot lawful  money  of  Kngland ;  six 
bale»  of  sugar,  of  the  value  <»f  6/.  of  lawful 
in«»ney  of  Knasland  ;  and  ten  liales  of  tobacco, 
of  the  value  of  10/.  of  lawful  money  of  Eng- 
laudy  the  goods  and  chalteU  ol'  certain  persons 


(to  tlie  jurors  aforesaid  unknown)  then  and 
there  U|K)n  the  high  .sea  aforesaid,  in  the  afore- 
said place,  distant  about  four  leagues  from  Cal- 
licut aforesaid,  in  the  East- Indies  atbresaid, 
and  within  the  jurisdiction  aforesaid,  being 
found  in  the  aforesaid  ketch,  iu  the  custody  and 

IKissestsion  of  the  said  mariners  in  the  same 
[etch,  from  the  said  mariners  of  the  said  ketch, 
and  from  tlieir  custody  and  possession,  then 
and  there  upon  the  higti  sea  aforesaid,  in  the 
place  aforesaid,  distant  almut  four  leagues  frcmi 
Callicut  aforesaid,  in  the  East-  Indies  aforesaid, 
and  within  the  jurisdiction  aforesaid,  against 
the  peace  of  our  said  now  sovereign  lord  tlie 
king,  his  crown  and  dignity,  «Scc. 

How  sayest  thou,  ^Villiam  Kidd,  art  thou 
guilty  of  the  piracy  and  robbery  whereof  thou 
standrst  indicted,  or  not  guilty  .-* 

Kidd.     Not  guilty. 

(7.  of  Arr,    How  wilt  thou  be  tried  ? 

Kidd.  Ry  (iod  and  my  country'. 

C/.  of  Arr.  Ciod  send  thee  a  good  deliver- 
ance. *  ( Vnd  so  of  the  other  nine.) 

CI.  of  Arr.  W  illiam  Kidd,  hold  up  thy 
haml.    (Which  he  did :  and  so  the  other  nine.) 

Vou  stand  indicted  by  the  name  of  William- 
Kidd,  lat«!  of  London,  mariner,  9tc,  (And  so  of 
the  rest.) 

The  Jurors  for  our  sovereign  lord  the  king 
do,  upon  their  oath,  present,  That  William 
Kidd,  late  of  London,  mariner;  Nicholay 
Churchill,  late  of  London,  mariner;  James 
Howe,  late  of  I^ondon,  mariner ;  Robert  Lam- 
lev,  late  of  London,  mariner ;  William  Jen- 
kins, late  of  Ijondon,  mariner ;  Gabriel  T^fl'e, 
late  of  London,  mariner ;  Hugh  Parrot,  late  of 
London,  mariner ;  Richard  Barlicom,  late  of 
London,  tnariner ;  Abel  Owens,  late  of  1  ^ondon, 
mariner ;  and  Darby  Mullins,  late  of  London, 
mariner ;   the  20th  day  of  January,  in  the  9tFt 

f^'ear  of  the  reign  of  our  sovereign  lonl,  Wil- 
iam  the  oitl,  by  the  grace  of  God  of  England, 
Scotland,  France,  and  Ireland  king,  defender 
of  the  Hiith,  ^c.  by  force  and  arms,  ^c.  U|ion 
the  high  sea,  in  a  certain  place,  distant  aboot 
19  kragnes  from  Callicut  in  the  East  Indies, 
and  within  the  juriMlictinn  of  the  Admiralty  of 
England,  did  piratically  and  feloniously  set 
upon,  board,  break,  and  enter  a  certain  'ship, 
called  a  Fortuguise  ship,  then  being  a  ship  of 
certain  persons  (to  the  jurors  aforesaid  un- 
known), and  then  and  there  piratically  and  fe- 
loniously did  make  an  assault  in  and  upon  cer^ 
tain  mariners,  subjects  of  the  king  of  Portugal 
(whose  names  to  the  jurors  aforesaid  are 
unknown)  in  the  same  ship,  iu  the  peace  of 
God,  and  of  our  said  now  sovereign  lord  the 
king,  then  and  there  being,  piratically  and  fe- 
loniously did  put  the  aforesaid  mariners  of  the 
same  ship,  in  the  ship  aforesaid  then  being,  in 
cor|>oral  fear  of  their  lives,  then  and  there  in 
the  ship  aforesaid,  upon  the  high  sea,  in  the 
place  aforesaid,  distant  about  12  leagues  from 
Callicut  aforesaid,  in  the  East  Indies  aforesaid, 
and  within  tliejnrisdiction  aforesaid,  piratically 
and  feloniously  did  steal,  take,  and  carry  awsT 
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two  nlietts  of  opium,  of  the  ?  aliie  of  40/.  of  law- 
ful  monpy  of  Kni^hiiid ;  80  bapi  of  rice,  of  tlie 
valve  ol'  IS/,  of  lawful  money  of  Em^Und ;  onr 
ton  of  beei-wax,  of  the  TaUie  of  lU/.  nf  law  ful 
iBoney  of  Englaiid;  SO  jars  of  butter,  of  the 
▼alne  of  10/.  of  lawful  money  of  Eoffland  ;  ami 
half  a  ton  of  iron,  of  the  value  of  4rof  lawful 
noney  of  Eni^land,  the  gr^xids  and  chattels  of 
certain  penMmi  (to  the  jurors  aforesaid  un- 
known) then  and  there  u(ion  the  high  sea 
aforesaid,  in  the  aforesaid  |ilace,  distant  almut 
18  leagues  from  Callicut  aforesaid,  in  the  Eaat 
Indies  aforesaid,  and  within  the  jurisdiction 
afbranid,  beinc'  found  in  the  aforesaid  ship  in 
the  custody  and  possession  of  the  said  mariners 
in  the  same  ship,  from  the  »aid  mariners  of  the 
aanie  ship,  and  from  their  custo«lv  and  pnsses- 
tion,  then  and  there  U|ion  the  high  sea  atbre- 
taid,  in  the  place  aforesaid,  distant  alwut  I'i 
leagiies  from  Callicut  aforesaid,  in  the  East  lu- 
diea  aforesaid,  and  within  the  jurisdiction  afore- 
said,  against  the  peace  of  our  said  now  sove- 
reign lord  the  king,  his  crown  and  dignity,  &c. 

Howsayeat  thou,  William  Kidil,  art  thou 
gaiItT  of  the  piracy  and  rubbery  whereof  thou 
atamiest  indicted,  or  nut  guilty  ? 

Kidd,    Not  guilty. 

CL  ofArr.    How  wilt  thou  be  tried  ? 

Kidd,    By  Gotl  and  my  country. 

a.  ofArr,  God  send  thee  a  good  deliver- 
ance.   (And  so  of  the  other  nine.) 

[Then  the  court  ailjoumed  till  to-morrow 
noming  eight  o'clock.] 


THE  FURTHER  PROCEEDINGS 


AGAINST 


William  Kidd,  and  the  other  Nine  Pri- 
soners, o:f  the  Four  Indictments,  May 
THE  9th,  1701. 

a.  of  Arr.  Call  William  Kidd,  Nioht)la<« 
Churchill,  James  Howe,  Robert  Lamley,  Wil- 
liam Jenkins,  Gabriel  Loffe,  Hugh  Parrot,  R. 
Barlicom,  Alicl  Owens,  and  Darby  Mulling  to 
the  bar.  You  the  prisoners  at  the  bar,  Wil- 
liam Kidd,  Ice.  those  men  that  you  shall  hear 
called,  and  personally  appear,  are  to  pass  be- 
tween our  sovereign  lord  the  king  and  you, 
upon  trial  of  your  several  lives  and  deaths :  if 
therefore  you,  or  any  of  you,  will  challenge 
them,  or  any  of  them,  your  time  is  to  speak 
unto  them  as  they  conne  to  the  book  to  be 
awom,  and  beibre  they  be  sworn.  Call  Wil- 
liam Smith.  (Who  appeared  ;  and  tlierc  Iteing 
no  challenges,  the  twelve  that  were  sworn  are 
aa  fdtows.)  Will.  Smith,  Benj.  Hooper,  Jo. 
Hibbert,  Jo.  Pettit,Will.  Hatch,  Jos.  Chaplain, 
Peter  Gray,  Rob.  Comfort,  TIio  Hollii.,  Will. 
Ford,  Tho.  Stephens,  J.  Dodson. 

CL  tf  Arr,  Crier,  count  tbeae :  William 
Smith. 

Crier.   One,  See. 

QlifArr.  Bc^jtBiia  Hooper. 
8 


Crier,  Two,  lStc.  Twelve  good  men  and 
true,  stand  together  and  hear  your  evi'lenee. 

[Then  the  usual  nroclamation  for  informa- 
tion was  made ;  and  the  prisoners  being  bid  to 
hold  up  their  liandu,  the  Clerk  of  Arraign menta 
chargetl  the  jurv  with  thera  thus:] 

CT.  itf  Arr.  Vou  of  the  jury,  look  upon  the 
prisoners,  and  hearken  to  their  rau^ie.  Ther 
stand  indicted  bv  die  names  nf  WiUiam  Kidd, 
I  5cc.  (as  before  in  the  indie ment.)  \j\Hm  tbia 
,  indictment  they  have  lieen  arraigncil,  and 
thereunto  have  severallv  pli'adcd,  not  guilty  ; 
and  for  their  trial  put  tBemselves  on  Gud  and 
their  country,  wIikIi  country  ynu  aie.  Your 
charge  is  to'enquire,  whether  thev  be  guilt v  of 
the  piracy  and  robbery  n  hereof  iLey  btautf  in- 
dicted, or  n<it  guilty,  Sec. 

Churchill.  May  ii  please  you,  my  lord,  1 
came  in  upon  his  niaje^u  's  pn»clainaiion  ;  and 
if  that  do  not  do,  I  ih'ruw  myself  U|ion  tli« 
mercy  of  the  linnoursMe  lienrli." 

Uaron  HuImIL  I f  they  » ill  w  ithdraw  their 
plea,  and  confess  ihr  indictmint,  they  may. 

Churchill  and  lUm  e.  We  refer  eurselvea  to 
the  kini;*s  proclamation. 

Dr.  Orinden,  Hut  dn  you  confess  the  matter 
of  the  indictment  ?  You  may  do  that  if  yoa 
will,  and  tlien  you  need  not  lie  tried. 

OB-ffii.  My  loni,  I  came  in  u|mhi  the  kiog'a 
proclamation,'  and  entered  myself  aboard  one 
of  the  king*fc  shipa. 

Dr.  Oxenden,  You  must  anawer  flratj  ami 
eome  to  your  defence  afterward. 

Onens.  1  ho|Ye  }our  hnnourt  will  grant  it 
me,  as  well  as  the  rc«i,  I  entered  myself  into 
the  king*!!  sf*rvire. 

CL  cf  Arr,  You  of  the  jury,  look  on  tlio 
prisoners,  anil  hearken  to  their  cause.  Thev 
stand  indiclird  hy  the  name  of  William  Kidd* 
Occ. 

Just.  Turton.  You  may  try  all  the  indict- 
ments togetlier,  if  they  are  the  same  ptrHHia 
concerned. 

CL  if  Arr.  Thev  are  the  same  that  are  coo- 
ccrnul  in  ihr*  two  tir<t  indictments. 

Just.  Tuiii'H.  Then  prui:eed  upon  tlieie  two 
together. 

CL  (^'  Arr,  I'liry  Stand  a  sccoiid  time  in- 
dicted by  the  name  of  William  Ki«M,  late  of 
London,  niui-iner.  (And  so  of  the  reht )  Upon 
these  two  iiHlictments  they  have  been  arraign- 
ed, and  thereto  have  severally  pleaded,  not 
guihv  ;  and  for  their  tiials  have  put  tbemaelven 
on  (jO(I  and  their  country,  uliioh  country  yon 
are.  Your  charge  i;*  to  eufpiire,  whether  they 
are  guilty  of  the  said  jHracies  and  robberieo 
thereof  they  btand  indicted,  or  not  guilty,  bee, 

Mr.  Kna'pp.  May  it  please  your  Innlsbipt 
and  gentlemen  of  the  jurv,  theae'are  two  seve- 
ral indictments  against  ^tilliam  Kidd,  he.  and 
they  are  both  tor  piracy.  One  sets  forth. 
That  the  priMuers  at  the*  liar,  on  the  8CKh  of 
September,  in  tlie  IHh  year  of  his  majesty's 
reign,  15  leagues  from  Carrawar,  did  pirati- 
cally invade  and  take  a  ship  called  the  Mooriab 
ketch,  and  put  the  mariners  in  fear  of  their 
Uvea.    The  other  indictBMOt  seta  forth,  Thol 
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on  the  S7th  of  Noremberi  in  the  9tli  yw  of  hii 
majesty's  reign,  four  leagues  from  Callicut,  the 
prisoners  at  Ine  bar  diil  seize  and  take  another 
Moorish  ship ;  to  both  which  indictnients  they 
ha?e  pleaded,  not  guilty.  If  we  orove  the 
fact,  you  must  find  ihem  guilty.  We  will  call 
witnesses.  The  witnesses  are  the  same.  The 
whole  story  you  have  heard  before,  and  we  will 
apply  ourselres  now  to  these  facts  mentioned 
in  these  two  indictments. 

Just.  Turton.    You  must  open  yoar  matter 
first,  because  there  is  a  new  jury. 

Mr.  Knapp.  Then,  my  lord,  and  gentlemen 
of  the  jury,  this  capt.  Kidd  went  out  of  Eng- 
land in  a  ship  called  the  Adventure  galley.  He 
first  went  to  New  York,  and  there  he  set  out 
articles  to  procure  men,  and  promised  them 
that  would  come  into  him  a  share  in  the  adven- 
tures they  should  get.  From  thence  he  goes 
to  Bab's- Key,  and  lies  about  three  weeks  tliere, 
watching  for  the  Mecca  fleet :  he  sent  his  boat 
out  three  times  to  see  in  what  condition  the 
ships  were.  He  could  get  no  intelligence  the 
two  first  times,  but  the  thini  time  he  did ;  they 
brought  him  word  they  were  14  or  16  ships 
ready  to  sail,  and  that  their  colours  were  Eng- 
lish, and  Dutch,  and  Moorish.  He  lay  in  wait 
for  these  ships,  and  watched  them  ;  and  when 
they  came  down,  he  fell  in  with  them,  ami 
fired  at  them  ;  but  he  found  they  were  under 
an  English  and  Dutch  convoy,  and  so  away 
Le  went  and  left  them.  And  then  he  came  to 
cruise  on  the  coast  of  Malabar,  and  there  he 
met  with  his  first  prize,  and  that  is  the  Moorish 
ship  mentioned  in  the  first  indictment :  they 
seized  and  took  this  Moorish  ship,  and  entered 
her,  and  took  several  goods  out  of  her,  and 
then  let  the  ship  go  away.  We  will  call  our 
witnesses  as  to  this  ship  first.  Call  Robert 
Bradinham  and  Joseph  Palmer.  (Who  ap- 
peared and  were  sworn.)  Mr.  Bradinham, 
what  have  you  to  say  as  to  this  matter? 

Baron  Hat  tell.  Tell  it  from  the  begfinning ; 
from  the  time  you  went  out  of  En^fland,  to  tne 
time  of  taking  this  ship,  because  there  is  a  new 
jury. 

Bradinham,  About  the  beginning  of  May, 
1696,  we  went  out  of  England,  and  went  to 
New  York,  in  the  Adventure  galley,  whereof 
cant.  Kidd  was  commander. 

air,  Knupp.  Whither  did  you  go? 
Brad.    To  New  York.    We  took  a  ship  by 
the  way,  and  carried  her  to  New  York,  wuere 
ure  condemned  her. 

Mr.  Knapp.    What  shin  was  that  ? 
Brad,    A  French  banker.    At  New  York, 
capt.  Kidd  put  up  his  articles,   that  if  any 
would  come  aboard  his  shipi  they  should  l>e 
welcome,  no  purchase,  no  pay,  mentioning 
Ihat  he  had  the  ling's  commission :  from  thence 
we  went  to  St.  Jauger,  then  to  Mi^eras,  then 
to  Madagascar,  then  to  Bonavis,  then  to  Joan- 
na, and  then  to  the  Reil-sea,  and  then  to  Bab's- 
Key ;  there  he  lay  three  weeks  looking  for  the 
Mecca  fleet. 
Mr.  Knapp,  Where? — Brad.  In  Bab's- Key. 
Mr.  Knapp,    You  say  he  lay  there  about  a 
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fortnight  or  three  weeks :  how  did  fie  behave 
himself  there? 

Brad.  He  sent  out  his  boat  three  times ;  and 
the  two  first  times  tliey  could  get  no  iutellt- 
gence. 

Just.  Turton.  Tell  whose  the  Mecca  "fleet 
was. 

Brad.  They  belongid  to  the  Moors ;  they 
were  merchantmen  belonging  to  the  Mooj^. 

Mr.  Knapp.  What  news  did  they  bring  the 
third,  time? 

Brad.  The  third  time  they  brought  word, 
that  there  were  14  or  15  shifts  in  the  harbour, 
ready  to  sail. 

Dr.  Ncu'ton.  What  did  he  say  then  ? 

Brad,  That  he  would  take  as  many  of  tliero 
as  he  could ;  and  did  not  doubt  liut  to  ma|ce  a 
voyage  out  of  them. 

Just.  Turton.  What  account  did  the  two 
first  boats  bring  ? 

Brad.   No  account  at  all,  my  lord. 

Just.  Turton.  What  notice  did  they  bring 
the  third  time  ?  .  "         • 

Brad,  They  brought  word,  that  there  were 
about  14  or  15  ships  in  the  harbour,  ready  to 
sail. 

Just.  Turton,  Which  time  was  it  that  they 
brou>i[bt  that  word  ? 

Brad.  The  third  time.  Then  the  fleet 
came  down,  and  capt.  Kidd  followed  them. 

Mr.  Knapp.  Were  there  any  on  shore  to 
watch  this  fleet?     . 

Brad.  There  were  some  sent  to  the  high 
land  of  the  island,  to  see  if  the  fleet  came ;  and 
when  they  saw  it,  tliey  were  to  give  a  sign 
with  a  half-pike  and  flag,  and  then  the  boat  was 
to  fetch  them  off.  At  last  the  fleet  came  down, 
and  capt.  Kidd  went  among  them,  and  fired  at 
them  ;  but  finding  they  were  under  a  convoy, 
and  too  strong  for  him,  he  was  forced  to  leave 
them. 

Mr.  Knapp.  Whither  did  you  go  then? 

Brad.  From  tlience  we  went  to  Carrawar, 
and  by  the  way  we  met  with  a  Moorish  ship, 
of  which  captam  Parker  was  commander. 

Mr.  Knaop,  My  lord,  that  is  the  ship  that 
they  are  inaicted  for.  Where  was  it  that  you 
met  with  that  ship  ? 

Brad.    About  50  leagues  from  Carrawar. 

Mr.  Knapp.  Pray,  what  diil  they  do  with 
that  ship  ? 

Brad.  We  took  capt.  Parker's  ship,  and 
took  him  aboard,  and  the  Portuguese  for  a  lin- 

g'uister :  and  he  took  out  some  of  the  ihiii,  and 
ound  their  bands  behind  them,  and  ordereil 
them  to  be  drubbed  with  a  naked  cutlass ;  and 
ho  took  out  of  her  some  pepper  and  coflcc,  and 
Arabian  gold,  and  wearing  apparel,  and  several 
other  things. 

Mr.  Knapp.  What  did  he  do  with  these  men, 
afier  be  had  plundered  the  ship  ? 

Brad.  He  let  the  ship  go,  and  kept  Pkrker 
and  the  Portuguese  aboard. 

Dr.  Nfu  ton.  .  How  manv  men  were  there 
aboard  the  M^f-^Brud.  About  30. 

Dr.  Oxcndcn.  What  countryman  was  thif 
Parker  ?'^Brad.  Ht  was  an  Engiishmaii. 
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Dr.  Ojtnden.  How  do  you  know  that  F 

Brud.    He  told  me  oo. 

Mr.  Knapp.  What  ehip  waa  it  f 

Brad.     A  Nooriah  ship. 

Hr.  Knapp,  What  time  waa  tbia  done  ? 

Brad.     In  September,  1697. 

Mr.  Kmapp,  Wbat  did  he  do  with  the  two 
iBtB  he  tooB  out  of  tbia  abip  P 

Brad.  He  kept  tbcm  aboard  thii  veawl. 

Mr.  Knapp.  What  abip  waa  captain  Kidd  in 
tbcn  f —  Brad.  He  was  in  the  Adventure  galley. 
.  Mr.  Knapp.  Tell  ua,  whether  any  other  of 
tbeae  priiODera  at  the  bar  were  in  that  abip 
when  this  waa  done  ? 

Brad.    Every  one  of  them. 

CLqfArr.  Waa capUin Kidd himaelf there? 

Brad.     Yea. 

a.  ofArr.  Waa  Nicholas  ChorcbiU  there  ? 

Brad.     Yes. 

CI.  of  Arr.    Was  Jamea  Howe  there  ? 

Brad.    Yes. 
.  CL  of  Arr,    Was  Robert  Lamley  there  P 

Brad.    Yes. 

CL  cfArr.    Waa  William  Jcnkina  there  P 

Brad.     Yea. 

Ci.  of  Arr.    Was  Gabriel  Lofie  there  ? 

Brad.     Yes. 

CL  of  Arr.    Was  Hugh  Parrot  there  ? 

Brad.     Yea. 

CL  of  Arr.  Waa  Richard  Bariicora  there? 

Brad.   Yea. 

CL  of  Arr.    Waa  Abel  Owens  there  ? 

Brad.    Yea. 

CL  of  Arr,    Was  Darby  Mullins  there  ? 

Brad.     Yes. 

CL  of  Arr.  You  say,  you  are  sure  they 
were  all  there  ? 

Brad.    Yes,  I  am  sure  they  were. 

Just.  Turton.  What  goods  did  they  Uke  out 
of  that  shin? 

Brad.  SEeveral  bales  of  pepoer,  se? eral  balea 
of  coffee,  and  some  myrrh,  wbich  is  a  gum. 

SoL  Gen.  What  did  they  do  wilh  it? 

Brad.  Capt.  Kidd  made  use  of  the  myrrh  to 
make  pitch  of. 

SoL  Gen.  What  was  the  value  of  the  myrrh  ? 

Brad.  About  15/. 

SoL  Gen,  Where  did  they  go  after  the  tak- 
ing of  tbia  ship?— £ra(/.  ToCarrawar. 

Sol.  Gen.   What  did  they  do  there  ? 

Brad,  There  the  captain  wooded  and  water- 
ad  his  ship. 

Dr.  Oxenden.  What  is  Carrawar  ?  Tell  the 
court. 

Brad.  There  is  an  English  factory  ;  they 
aent  some  men  aboard,  and  demanded  this 
Parker  and  the  Portuguese ;  and  the  captain 
denied  them,  and  kept  them  in  the  hold,  and 
would  not  let  them  know  he  had  thorn  on  board. 

Dr.  Oxeudeu,  Had  they  any  notice  of 
Parker's  being  on  board  capt.  Kidd's  ship  ? 

Brad.  I  suppose  tbey  had  information  from 
Bombay,  by  the  mariners  that  went  a\ray ;  for 
capt.  Parker's  vessel  belonged  to  that  place. 

SoL  Gen.  How  far  is  that  Carrawar  from 
Bombay  ?—Br<u/.  About  40  Idagues. 

Soi.  Gen.    Wfatre  did  you  go  after  that  P 


Brad.  Thej  cmiaed  oq  that  eoaal,  and  tliey 
went  to  one  or  the  Malabar  islanda. 

Soi.  Gen.  What  waa  done  there  ? 

Brad.   We  wooded  and  watered  oar  ship. 

Sol,  Gen.  Did  they  take  any  ahipa  there  P 

Brad.  Captain  Kidd  went  aabore  there,  and 
Immt  aome  bouaea,  and  plundered  several  boats. 

Sol.  Gen.  Was  there  any  ship  taken  thcrt? 

Brad.   Yet. 

SoL  Gen.  What  ship? 

Brad.  Some  time  m  November  (about  ihm 
17th  of  November)  they  took  a  Moorish  abip, 
akipper  Mitchell  was  the  commander. 

Baron  Hatull.  You  need  go  no  further  noir. 

Mr.  Knapp,  We  will  call  tbo  other  evidenea^ 
if  you  please,  Mr.  Solicitor. 

Sol.  Gen.  We  will  give  our  evidenoe  upoD 
both  indictments  together. 

Mr.  Knapp.  Thev  stand  charged  witli  tais* 
ing  another  ship.  You  have  heard  how  far  wa 
have  carried  it.  Now  they  went  and  took  ano- 
ther ahip  about  the  17th  of  November. 

Brad.  They  took  a  Moorish  ship  four  leagues 
from  Callicut. 

Juat.  'lUrton.  Now  go  on. 

Brad.  Cant.  Kidd  tmik  thb  Mooriab  abip  on 
the  coast  of  Malabar,  akipper  MitcbeU  waa  tbn 
commander;  ahe  waa  a  Moorish  ship:  hn 
took  out  of  her  two  horses,  some  balea  of  cot< 
ton,  and  some  ouilts. 

Baron  HattetL  What  countryman  waa  thia 
skipper  Mitchell  ? — Brad.   A  Dutchman. 

Baron  HattelL  Wbat  ship  was  iif^Brad. 
A  Moorish  ship;  she  belonged  toSurat. 

SoL  Gen.  What  burthen  was  she  ? 

Brad.  About  160  ton. 

SoL  Gen.  What  waa  found  in  her? 

Brad.  Two  horses,  and  about  eleven  or 
twelve  bales  of  cotton. 

Just.  I\irion.  Was  this  on  the  coast  of  Cal- 
licut ?— Brad.  It  was  on  the  coast  of  Malabar. 

Mr.  Knapp.  How  far  from  Malabar  ? 

Brad.  Seven  or  eight  leagues. 

SoL  Gen.  What  did  they  do  after  this  with 
the  ship,  and  goods,  and  people? 

Brad.  The  |»eople  they  set  ashore,  and  kepi 
the  ship  and  carried  her  to  Madagascar. 

Sol.  Gen.  What  was  the  value  of  the  horaca 
taken  out  of  her? 

Brad.  The  horses  were  worth  about  40/. 

SoL  Gen.  What  the  cotton  ? 

Brad.  About  IWL 

Baron  HattelL  How  do  yon  know,  thia 
skipper  Mitchell  was  a  Dutchman  ? 

Brad,  He  told  me  so  ;  he  came  afterwarda 
abnsnl  capt.  Kidd,  and  took  arms  under  him. 

SoL  Gen.  Were  all  these  |»cr8ons  aboard  tbia 
sliip  wlien  bhe  was  taken  ? 

Brad.  Yea,  my  lord. 

Baron  HattelL  You  say,  this  ship  was  about 
150  ton ;  What  might  she  be  worth  ? 

Brad.  About  500/. 

Baron  HattelL  To  whom  did  she  belong? 

Brod.  To  the  Moors. 

Baron  HattelL  What  Moors? 

Brad.  The  M'lors  that  belonged  to  Surat^ 
u  f  was  informed  by  the  Moors. 


197] 


far  Piracijf  and  RMevy. 


A.D.  1701. 


[198 


Sol^Gen.  What  did  be  do  with  the  ahip  af- 
ttrwardi? 

Brad.  She  wag  carried  to  BladafMcar. 

SoLGen.  Whaldid  thej  do  wtth  the  ship  ? 

Brerf.  Th^  sank  her. 

Soi,  Gen,  Do  you  know  why  they  sank  her  P 

Brad,  She  was  sunk  Tolaniarily. 

KM»  This  man  contradicts  himself  in  an 
hundred  Pjaoes. 

Brad,  The  shipwas  sunk  purposely. 

Dr.  Newton,  l¥hal  was  done  wnen  you 
came  to  Madagascar  ? 

Brad,  When  we  came  to  Madagascar,  there 
came  off  a  canoo  with  white  men  aboard,  that 
belonged  to  the  Mecca  frigate :  some  of  these 
men  belonged  formeriy  to  'capt.  Kidd.  She 
was  supposed  to  be  a  puate  ship. 

Sol,  Gen.  What  was  the  reason  of  sinking 
thai  ship? 

Brad.  They  sunk  her  in  the  barboar,  that 
she  might  be  convenient  for  ? essels  to  careen 
by.  Some  men  came  off  in  this  canoo,  and 
they  told  him,  they  heard  he  was  come  to  take 
them,  and  hang  them^  He  said  it  was  no  such 
thing. 

TSt.  Newton.  Who  wu  the  captain  of  the 
Mecca  frigate  f — Brad.  Captain  Culiiford. 

Dr.  Newton,  Was  he  a  pirsteP 

Brad.  Yes,  be  was  reputed  so. 

Sol.  Gen.  Well,  so  on. 

Brad.  Capt.  Kidd  swore  he  would  be  troe 
to  them,  and  that  he  would  do  them  no  harm. 

Sol.  Gen.  Did  you  hear  al}  this? 

Brad.  Yes,  he  swore  to  be*  true  to  tbem. 

Mr.  Knapp.  Was  there  any  thing  said  about 
capt.  Kidd's  taking  her f—^oJ.  Nothing. 

Dr.  Newton.  What  passed  afterward  be- 
tween captain  Kidd  and  Culliford  P 

Brad.  They  were  ?ery  friendly  together, 
and  they  made  presents  to  one  another. 

Dr.  Newton.  What  presents  were  tbm  made  ? 

Brad.  Culliford  ga?e  to  capt  Kidd  some 
pieces  of  China  silk,  And  Kidd  bid  Culliford 
take  any  thing  he  bad. 

Sol.  Gen,  Did  capt.  Kidd  giro  Culliford  any 
guns? 

Brad.  He  supplied  him  with  two  ^ns. 

Dr.  Newton.  Was  there  any  divisioa  of 
goods  or  money  ? 

Brad.  Af%er  we  came  to  Madagascar,  capt 
Kidd  ordered  the  goods  to  be  hoisted  out,  and 
shared,  and  capt.  Kidd  had  forty  shares  for 
himself. 

-  Sol.  Gen.    What  became  of  the  goods  of 
those  ships? — Brad.  They  were  Sold. 

Sol,  Gen.  What  was  done  with  the  product 
of  the  goods? 

Brad.  Capt.  Kidd  kept  it ;  and  when  there 
was  something  worth  snaring,  he  shared  it, 
and  he  had  forty  shares  for  hiinself. 

CL  ofArr.  Had  N.  Churchill  any  share  ? 
Brad.  He  had  a  whole  share. 

CL  of  Arr.  Had  James  Howe  any  share  ? 

Brad.  He  had  a  whole  share. 

CL  of  Arr.  Had  R.  Lamley  any  share  ? 

Brad,  He  had  half  a  share. 

CL  of  Arr.  Had  W.- Jenkins  any  share  ? 


Brad.  He  had  half  a  share. 

Jenkim,  How  can  you  attest  thcae  svickad 
lies  P  I  had  nothing. 

BaroD  Ha/ie//.  Who  shared  it  P 

Brad,  ThecapWo. 

Kidd,  Be  tells  a  thousand  lies. 

CL  if  Arr,  Look  on  Hugh  Parrot ;   had  he 
any  share? 

Brad.  Yes,  half  a  share  of  nwney,  and  % 
whole  share  of  eoods. 

CL  of  Arr.  Had  R.  Barlicom  any  share  ? 

Brem.  He  had  half  a  share. 

CLofArr,  HadfAbel  Owens  any  share? 

Brad.  He  had  a  whole  share. 

CL  qfArr.  Had  Darby  MuUins  any  share  ? 

Brad.  He  had  half  a  snare. 

SoL  Gen,  Now  if  any  of  you  will  ask  him 
any  questions  you  may. 

Kidd.  Bfr.  Bradinham,  pray  what  share  had 
you? 

Brad,  If  my  lord  ask  me,  I  will  answer  bin. 

Kidd,  Had  you  any  share  ? — Brad.  Yes. 

Kidd.  Did  not  you  come  aboard  my  ship, 
and  rob  the  surgeon's  chest  ? 

Brad.  No,  I  did  not 

Kidd.  Did  not  1  come  to  you,  when  yoa 
went  away,  and  met  you  on  the  deck,  and  said. 
Why  do  vou  take  the  chest  away  ? 

Brad,  *No,  I  did  not  do  it 

Kidd,  You  are  a  rogue. 

Just.  Tarpon.  It  were  the  same  thing  for 
him  to  confess  it,  as  to  deny  it,  if  he  had  done  it. 

Kid^w  He  did  certainly  do  it. 

Baron  Hat$elL  But  be  says  be  did  not. 

Just.  Turton.  Would  any  of  you  ask  him 
any  questions? 

a.  of  Arr.  Nich.  Churchill,  Will  yon  ask 
him  any  questions? 

Churchill.  1  came  in  pn  the  king's  proda- 
mation,  and  depend  wholly  on  it 

Kidd.  Were  there  not  any  French  pasaea 
aboard  that  ship  ? 

Brad.  1  heard  say  there  were,  1  did  ncTir 
see  them. 

Kidd.  I  did  not  difide  the  things,  but  the 
men  did  what  they  pleased,  and  you  took  your 
share,  and  saw  the  French  passes. 

Baron  HatgelL  What  ship  is  that  ^ou  meap ; 
that  taken  in  September, or  that  in  November? 

Brad,  The  Moorish  ship,  that  Pkrker  waa 
commauder  of. 

Baron  Hat$dL  There  wem  two  mentioned. 
Kidd.  Just  now  he  told  you  of  two  in  No* 
Tcmber ;  now  he  says  one  m  Norember,  ano- 
ther in  September. 

Baron  llatselL  He  says,  that  in  September, 
that  Parker  was  oommander  of. 

Kidd.  There  was  no  such  thing  in  Nor  em- 
her ;  he  knows  no  more  of  these  things  thaa 
you  do.  This  fellow  used  to  sleep  5  or  0 
months  together  in  the  hold. 

Just.  Turton.  I  assure  yoa,  he  giyes  a  Tcry 
guod  account  of  the  matter. 

Baton  Hal$elL  Why  did  yoa  give  him  a 
share  then  ? 

Kidd.  Because  he  wu  aufgeon.  As  for  Um 
goods,  they  took  it  amongst  them,  and 
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what' they  pleased,  I  vru  never  near  them. 
They  lay  wait  fur  ine  to  kill  me.  They  took 
away  what  they  pleased  and  went  to  the 
island  ;  and  I,  with  about  40  men,  was  left  in 
the  ship,  and  we  might  go  whither  we  pleased. 

Soi.  Otn,   Mr.  lUdd,  Will  you  ask  him  any  ' 
questions? 

Kidd,  No,  no ;  so  lon^  as  he  swears  it,  our 
words  or  oaths  cannot  be  Liken. 

C/.  ofArr.  Will  you  ask  him  any  more  ques- 
tions ?^Ktdd.  No,  no,  it  tigpnifii'H  nothing'. 

C/.  rfArr.  N.  Churchill,  Will  you  ask  him 
any  questions  ? 

ChurchilL  1  came  ia  upon  bis  majesty ^s 
proclamation,  and  rely  upon  that. 

^/.  ttfArr.  J.  Howe,  Will  you  ask  him  any 
qoestions? 

Howe.  I  surrendered  myself  upon  the  king's 
proclamation,  and  plead  guilty. 

Ci.  (J'Arr.  H.  Lamley,  \Vill  you  ask  this 
witness  any  questions  ? 

hamlry,  l)o  you  say,  I  htd  half  a  share  of 
money  ?^Brad.  Yt^s. 

LamUy,  No,  1  hail  none. 

Ci,  oj  Arr,  It  was  your  share,  and  you  must 
make  it  ap|»ear,  if  you  accounted  for  it  to  your 
faster. 

*  Lamley.  If  your  lordship  please,  I  was  an 
apprentice. 

Bunin  Hatiell.  To  whom  u  as  you  a  sonrant  ? 

Lamleif.  I  was  an  apprentice  to  A.  Owens. 

Just.  Turton.  Was  Lumley  an  apprentice 
lo  Owens  ? 

Brad.  My  lord,  he  was  a  ser?ant  to  Owens, 
who  \rati  aboard  them. 

Just.  Turton.  lie  had  half  a  share,  but  per- 
haps he  might  account  for  it  to  his  master  af- 
terward. 

CL  of  Arr.  W.  Jenkins,  Will  you  ask  the  j 
witness  any  questions.^ 

Jcnkinn.  My  lord,  I  beg  he  may  speak  the 
frutli,  whothk-r  1  w'a^  a  servant. 

Brud,  My  lord,  he  was  a  servant  to  Geonre 
Bullen.  * 

Just.  Turlon.  Was  this BuUen aboard  then? 

Brud.  Yes. 

Just.  Turton,  When  both  ships  were  taken  ? 

Brad.     Yes. 

CL  of  Arr.  Will  you  ask  the  witness  any 
qnestious,  G.  Loffe  ? 

Loffe.  My  lord,  when  I  came  aboard,  the 
captam  opened  his  commission  there :  did  I 
0fer  disobey  his  commands  ? 

Brad,     hot  that  I  know  of. 

Loffe.     Did  you  see  ine  receive  any  share  ? 

Brad.  Yes,  half  a  share  of  money,  and  a 
whole  share  of  goods. 

Loffe,    W  here  f^Brad.    1  n  great  cabin. 

CCofArr.  Wiiat  questions  uill  you  ask 
him,  Hugh  Parrot? 

Parrot.    May  it  please  your  lordship,  1  will 
giTeyou  an  exact  acrount  inmi  the  time  of  my  . 
Koing  out  of  England,  in  the  month  of  October,  I 
1695 — ; 

CI.  of  Arr.  You  may  make  your  defence 
^lerwards ;  in  the  mean'tiue,  will  you  ask  him 
AijrqaetlioDS  aowf 
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Parrot.  I  appeal  to  him,  whether  he  e?er 
saw  me  do  any  such  rnielty  as  he  mentioiia  ? 

Just.  Turton.  You  hear  what  he  myi, 
answer  him. 

Brad.  I  cannot  say  you  were  the  very  man 
that  did  it,  but  those  uien  were  used  so :  they 
were  hoisted  up,  and  drubbed  with  a  naked 
cuthisa. 

Parrot,  And  then  I  ask  him,  whether  I  erer 
went  any  further  than  my  commander  ordereil 
me,  or  against  the  king*s  oommimion,  u  I 
thought  ? 

Brad.  J  cannot  say  you  did  any  thing  con- 
trary to  your  commander's  orders. 

Parrot,  I  ask  him,  whether,  when  I  roif  hft 
have  went  aboard  this  pirate,  I  did  not  stick 
close  to  my  captain,  and  come  home  with  him  ? 
antl  whether  I  had  any  inclination  to  leare 
him  ? 

Just.  Turton.  He  knows  not  your  inclipa- 
tMNi.  Where  did  you  leave  capt.  Kidd  ?  WUl 
you  ask  him  that  ? 

Parrot.  I  came  home  to  Boston  with  cap!. 
Kidd.  Doctor,  did  I  go  away  with  them  that 
left  capt.  Kidd  ? 

Brad.  You  went  with  capt.  Kidd  to  Mada- 
gascar. 

Parrot.  I  came  home  with  capt.  Kidd,  and 
surrendered  myself  to  uiy  loni  Bvllamoot. 

CL  of  Arr.  Abel  Owens,  will  you  ask  the 
witness  any  questions  f 

Ouem.  I  ask  the  witness,  whether  I  did  not 
surrender  mysell  ? 

Brad.     1  cannot  say  any  thini;  to  that. 

CL  of  Arr.  Will  you  ask  him  any  mora 
questions  ? 

Ovens.  No,  I  stand  to  hit  majesty's  procla- 
mation, and  the  mercy  of  the  honourable  bench. 

CJ.  of  Arr.  Darby  Mullins,  will  you  ask  the 
king's  witness  any  questions? 

Mullins.  No  :  'may  it  please  you,  my  lordf 
I  came  in  upon  the  king's  gracuius  proclama- 
tion, as  th«  king's  evidence  knows.  Do  you 
not  know  I  caiue  ashore  w  ith  you  aboat  tho 
Sath  of  May  ^ 

Brad.    I  know  be  went  ashore. 

Mullins,  I  went  aMhure.  I  came  home 
u|»on  the  king's  proclamation.  We  went 
ashore  at  Cape  May.  i  was  very  sick  of  thn 
bloo<ly  -flux,  and  not  able  to  travel,  and  was  liko 
to  die  every  day. 

Brad.  My  lord,  I  know  this  man  was  veiy 
sick  in  the  passage. 

Mullins.  I  was  a  passenger  on  board  capt. 
Shelly's  ship. 

Just.  Turton.  How  came  he  to  come  aboard 
capt.  Shelly  ?  Where  did  he  leave  capt.  Kidd  F 

Brad,  ile  lelt  c.ipt.  Kuld  at  Madagascar, 
and  toiik  his  paskai;e  with  capt.  Shelly  alWr- 
wanls.  after  tlie>e  were  taken. 

S^'l.  Gill.  How  came  he  to  leave  captwn 
Kidd  at  MadHgastiari* 

Brud.  He  went  alioard  capt.  Cullifbrd'a 
ship.  There  %i  as  about  60  or  70  men  went 
aboard  Cuiliford. 

Mr.  Knapp.    Call  Joseph  Mmer. 

Dr.  Oxtmden,   He  mya,  ht  camo  in  nptn 
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the  king's  procfaunttion  to  Gtpe  Mmj  :  do  you 
know  aoy  thing  of  that?— -Bnuf.    Yes.  - 

Dr.  Oxenden,  Where  U  that  Cape  May  ? 

Brad.  Off  ot' Mary  land,  where  capL  Shelly 'a 
aliip  was  at  anchor ;  aiMi  capt.  OraTenport 
came  on  board  capt.  Shdlv's  ship,  and  said,  ha 
heard  iiis  majesty's  proclamation  was  out  to 
receiTe  {jirates  that  would  come  in ;  and  the 
men  rejoiced  that  there  was'such  a  thing,  and 
they  went  ashore  and  surrendered  themaelf  es. 

Dr.  Oxtnden.    Where  P 

Brad.   At  Cape  May. 

J>r.  Oxtnitn.  Did  he  go  to  the  gownor  ? 

Brad,    1  did  not  see  him  go  asfere. 

CL  ofArr.  D.  Mullins,  will  yon  ask  6im 
any  more  questions  ? 

MulHmt.  You  was  aboard  when  1  went 
ashore. — Brad.  I  did  not  see  yon  go  ashore. 

M.  Gen.  Was  he  sick  when  he  went 
ashore  ? — Brad.    He  was  sick . 

MiUiiiu.    I  was  sick,  and  expected  to 
erery  moment. 

C/.  ^Arr.  All  was  done  before  that  time. 

Sol.  Gtn.  Did  he  r^oe  when  he  heard  the 
king's  proclamation  was  out  ? 

Brod.  1  heard  him  say  the  king's  prodama- 
tion  was  out,  and  he  rejoiced  with  others. 

Sol.  Gea.  Did  he  surrender  himself  to  the 
governor? 

Brad.  I  cannot  say  that;  he  went  ashore. 

Baron  HaUelL  Now  set  up  Joseph  Palmer. 

Just  Turton.  Gentlemen,  1  would  not  hafe 
Tou  under  any  mistake,  that  surrendering 
himself  cumes  not  under  your  consideretion ; 
it  was  after  all  the  facu  were  done  that  the 
prisoner  is  charged  with. 

Mr.  Knapp.  Mr.  Palmer,  give  ray  k>rd  and 
the  jury  an  account  of  what  you  know  concern- 
ing capt.  Kidd*s  voyage  from  England  in  the 
Adventure  Galley,  when  he  went  out  of  Eng- 
land, and  his  pniceedings  afterwards. 

Palmer.  About  the  last  of  April,  or  begin- 
ning of  May,  he  went  from  Plymouth  to  New- 
York,  and  in  the  way  took  a  French  banker,  and 
carried  her  to  New -York,  and  condemned  her 
there :  and  at  New- York  he  set  up  articles  to 
invite  men  to  come  aboard  his  ship;  that  if 
any  would  come  aboard,  they  shouM  have  a 
abare  of  such  treasure  as  he  should  take :  he 
was  to  have  forty  shares  himself,  and  overv  man 
a  half  or  whole  share.  And  about  the  first  of 
September  following,  he  went  from  New- York 
to  Maderas,  from  thence  to  Bonavis,  from 
thence  to  St.  Jauger,  then  to  Madagascar,  then 
to  Malabar,  then  to  Joanna,  then  to  Mahala, 
tben  to  Joanna  again,  then  to  the  Red-sea. 

Mr*  Knaup.  Pray,  give  an  account  of  what 
waa  done  there. 

Palmer.  There  he  watered,  and  took  Quinea 
com  to  victual  his  sliip;  and  then  to  Bab's- 
Ksy,  near  the  Red-sea. 

Mr.  Knapp.  Give  an  account  of  what  he  did 
there. 

Palmer.  He  sent  out  his  boat  three  times  to 
discover  the  fleet,  and  likeu  ise  some  spies  on 
the  high  land  to  look  out  on  both  sides,  to  see 
thattM  ships  did  not  pass  by. 


Sol.  Gen.    What  ships? 

Palmer.    Moorish  ships  fttMM  Moccft.. 

Sol.  Gen*  Whose  ships  were  those  Moorish 
ships  ? 

PaUur.  They  were  Turks  and.  Moon 
together. 

Mr.  Knapp.    What  did  he  do  then? 

Palmer.  He  called  the  men  by  lot  to  kioh 
out,  and  he  sent  bis  boat -out  twice'pmd  they  re- 
turned without  briujging  any  tidings.  Aad  he 
sent  the  boat  the  third  time,  with  ordors  to  take 
a  prisoner,  or  to  see  what.ships  lay  there.  And 
the  third  time  word  was  brougnt,  that  there 
were  about  14  or  15  ships  lay  in  the  rond  mdy 
to  sail,  with  Dutch,  Eoglisb  and  Moorish 
colours:  and  when  this  news  came,  cant. 
Kidd  ordo-ed  the  men  to  ffo  on  the  other  sias^ 
on  tlie  high  lands,  to  see  that  the  ships  did  not 
pass  by  in  the  night ;  and  in  4  or  5  days  the 
ships  came  down,  about  the  14th  of  Augnat. 
The  fleet  came  down  in  the  evening,  and  Apt. 
Kidd  went  after  them :  and  some  of  the  mca 
said.  We  will  eo  amouff  them  to-night :  fiOt 
says  capt.  KM,  we  wUl  go  -in  the  tiioniig, 
and  then  we  will  take  our  choice. 

Kidd.  Did' yon  hear  me  say  so  f 

Palmer.  I  heard  you  say  so. 

Kidd.  I  am  sure  you  never  heard  me  gay 
such  a  word  to  such  a  kiggerhead  as  yon. 

Palmer.  These  are  the  words  1  heard  him 
ssy.  And  the  next  morning  he  liell  in  with 
this  fleet,  and  went  through  them ;  and  then 
was  a  Dutch  and  Engtish  convoy ;  and  thej 
fired  at  one  another. 

Kidd.  Hear  me    ■ 

Mr.  Knapp.  You  shall  ask  him  what  ques- 
tions you  will  presently. 

Just.  r«r/SB.  Who  fired  first? 

Palmer.  The  Dutch  and  Eniclisb  fired  first. 
When  we  lav  between  the  English  and  Dutch, 
a  Moorish  snip  came  by,  and  he  fired  several 
shot  after  her :  and  the  English  ship  flung  n 
shot  almost  home,  and  then  he  made  sail,  and 
went  out  of  the  fleet:  and  from  thence  he  went 
to  Carrawar,  and  in  the  nay  met  with  a  ship, 
whereof  Parker  was  commander,  and  there 
was  one  Antonio,  a  Portuguese. 

Sol.  Gen.    Where  was  ihisdone? 

Palmer.  About  fitly  leagues  from  Carrawar. 

SoL  Gen.    What  ume  of  the  year  n  as  it  f 

Palmer.    It  wss  about  September. 

Baron  Hat  tell.  The  nitoe^  is  now  come  to 
speak  to  ihe  ship  for  which  the  prisonen  are 
indicted. 

Sol,  Gen.  Go  on  ;  what  did  they  do  vrith 
that  ship? 

Palmer.  He  fought  the  ship  and  took  her, 
and  took  out  of  her  se«  eral  bales  of  coffee,  and 
he  retained  only  one  bate,  and  sent  the  rssi 
back  again  :  ami  he  took  a  bate  of  pepper,  and 
some  mvrrh  to  use  instead  of  pilch. 

Sal.  Oen.  What  quantity  of  pepper  was 
there? 

Palmer.    About  60  pound  weight. 

Sol.  Gem.    What  myrrh? 

Palmer.    About  30  pound  weight 

Sol.  Gen.    What  value  was  it  of? 
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Ttibtir.    I  cABDOt  tell  that. 

Soi.  Gtn,    What  Arabian  goM  f 

Fatmr.  Ididootaea  it:  Ididnotfee 
any  taken  out  then  ;  bat  a  pretty  while  after- 
waitlBi  when  capt  Ridd  oame  to  Carrawar,  he 
ga?e  e?ery  mcas  two  oieoea  of  Arabian  gold. 

Mr.  KnMp,  How  mg  waa  thii  alter  the 
ihip  waa  tahen  f 

Palmer,  Ten  or  twelve  days. 

Soi.  Gem,  How  waa  the  pepper  difpoaed  of? 

Polmrr.  It  waa  dirided  among  the  meaaefl. 

Set.  Gem,  Had  theee  priaooert  their  part  T 

Palmer,  Yes. 

Mr.  Kwtfp,  How  did  they  use  the  men  of 
this  ship? 

Palmer,  There  were  several  hoisted  up,  and 
drubbed  with  a  naked  cutlaas. 

Kidd,  Where  was  this  done  T 

Palmer,  In  your  ship. 

Eidd.  Whot  ship  ? 

Palmer,  The  Adfentnre  galley. 

Kidd,  Did  not  a  Ptrod  or  rogues  go  aboard 
their  ship  and  do  itr 

Mr.  Knapm,  For  what  porpoae  was  this 
dooeP 

Palmer.  Becanae  they  thought  they  had 
more  money  in  the  ship. 

Mr.  Knapp,  What  countryman  was  Parker  ? 

Patmer,  An  Englishman,  bom  in  the  north 
ef  England.    He  nid  so. 

Jost  Turton,  Who  dse  was  detained  be* 
aides  Parker? 

Pahaer.  One  Antonio,  a  Portugueae.  Par- 
ker was  deuined  for  a  pilot ;  the  other  for  a 
linffoister. 

Just  Turton,  What  do  you  mean  by  a  lin- 
guifter? 

Palmer.  To  speak  Moorish  and  Portugueae. 

Sol,  Gen,  Where  did  tliey  go  then  ? 

Palmer,  Prom  thence  we  went  to  Carrawar, 
and  watered  and  wooded  the  ship  ;  and  a  great 
many  of  his  wen  lelt  him  there  :  And  when  he 
saw  his  men  leave  him  he  went  to  aea ;  he 
wouki  not  trust  any  more  to  go  ashore.  And 
the  next  evening  he  met  a  Portuguese  man  of 
war,  and  fought  her,  but  dkl  not  take  her, 

Jost.  Turton,  Did  you  know  any  that  left 
him? 

Palmer.  Peter  Lehair,  and  Churchill,  and 
othen ;  they  went  to  the  English  factory,  to 
know  wlietoer  they  woukl  entertain  them, 
or  no. 

Just.  Turton.  Who  went  ? 

Palmer.  Mr.  Lehair,  Nicholas  Churdiill, 
and  another ;  they  went  to  know  whether  they 
should  be  entertained  ;  and  they  told  them, 
they  were  loth  to  entertain  them,  for  fear  cap- 
tain Kidd  shouki  know  of  it,  and  do  them  an 
ii^ury. 

Kidd.  My  lord,  a  parcel  of  these  men  went 
■shore  to  run  away  with  this  ship. 

Just.  Turton,  Were  there  any  more  of  these 
prisoners  at  the  bar,  that  would  have  gone  off 
hesidesChnrchill? 

Palmer.  No  ;  but  he  would  have  gone  off. 

Just.  Turton,  How  do  you  know  that  ? 

Palmer.  H«  tokl  me  ao. 


Baron  Gonld.  Had  they  ill  opportonity  to 
gooff? 

Palmer.  Some  more  were  taken  going  aftar- 
wards,  and  had  got  a  boat  for  that  purpose  ; 
but  they  were  taken,  and  capt.  Kidd  ordered 
them  to  be  brought  aboard,  and  whipped  al  the 

gub' 

Kidd.  Certainly  'you  hare  aol  the  imp«- 
dencetosay  that! 

Palmer,  1  say,  yoo  ordered  them  to  be 
whipped,  for  attempting  to  go  aahore. 

&/.  Gen.  Whither  did  yon  go  then  ? 

Palmer.  That  evening  we  went  and  OMt 
with  a  Portuanieae  man  of  war. 

Sol,  Gen,  You  may  go  on  from  that.  Whi- 
ther did  you  go  then  ? 

Palmer.   To  the  Malabar  iskods. 

Sol.  Gen.  What  to  do? 

Palmer.  To  take  hi  water.  His  oaoper  wcftC 
ashore,  and  the  natirea  cut  hia  throat:  and 
capt.  Kidd  aent  his  men  ashore,  and  ordarsd 
them  to  divide  themselves  into  squsdroas,  and 
to  bum  all  the  houaea  they  came  near,  enapl 
the  houses  that  had  white  flaga  npooi  tham. 

S«d.Gcn,    Why  not  them? 

Pahmer.  Because  they  helped  us  to  water 
the  ship. 

Mr.  Knapp,  And  were  there  any  hopses 
burnt  ? — Palmer,  Yes,  a  great  many. 

Mr.  Knapp,    What  did  he  more  f 

Palmer,  i  beard  what  he  did ;  1  did  not 
aeeit. 

Baron  HatulL  What  do  you  know  of  any 
other  ship  ? 

Palmer,  About  the  87th  of  November,  he 
took  the  ship  Maiden,  near  Callicut.  We  spied 
a  ship  in  the  night,  and  ehaced  her  all  night, 
and  tne  next  morning  he  took  her. 

Just  Tmrton.  What  ahip  was  that  ? 

Palmer.  Skipper  Mitebel  was  coromaBder  ; 
it  was  a  Mooriso  ship,  she  bekm^ved  to  Sural ; 
she  was  taken  in  November,  and  al\cr  that  ahe 
was  called  the  November. 

Sol.  Gen,    How  was  she  taken  ? 

Palmer,  Captain  Kidd  ehaced  her  under 
French  cokrars ;  and  thb  ship  bad  French  co* 
lours;  and  when  he  hailed  her  it  waa  in 
French,  and  this  skipper  Hitchel  answered  in 
French. 

Sol.  Gen-  H^d  the  Moorish  ship  French  co* 
k»urs  before  capt.  Kidd  put  up  French  coiouvs, 
or  after  ? — Palmer,  After. 

Sol.  Gen,  What  colours  bad  she  when  she 
was  ehaced  at  first  ? 

Palmer.  It  was  in  the  night :  in  the  moni'' 
iug  cupt.  Kidd  hoisted  up  French  colours,  aad 
then  the  Moorish  ship  likewise  hoisted  op 
French  colours. 

Sol.  Gen.    WhatfoUowed? 

Kidd.  Speak  true. 

Palmer,  1  will.  lie  fired  three  or  four  shot 
at  the  ship,  and  commanded  them  aboaitl ;  and 
Mitchct  did  so,  and  some  of  his  men  with  him  | 
and  he  ordered  monsieur  le  Roy  to  be  aa  cap« 
tain  ;  and  he  came  firom  below  deck,  and  ra« 
ceivcil  him  as  captain. 

Kid  J.    I>id}aufeeth>t? 
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Palmer,  I  did  not  see  tiiat ;  but  I  know  he 
was  ordered  to  do  so,  and  he  received  him  as 
captain ;  1  was  not  in  the  cabin  at  that  time, 
llonsiear  le  Roy  received  him  as  captain,  and 
carried  him  aft  They  hailed  this  ship  in 
French,  and  bid  him  come  aboard  in  French, 
and  this  Frenchman  rec^ved  him  as  captain ; 
and  I  heard  him  say,  That  he  brought  a  Frendi 
pass  along  with  him. 

Sol,  Oen,  Who  did  yon  iiear  say  so  P 

Palmar,  I  heard  people  on  board  say  so. 

Kidd,  Palmer,  did  you  see  that  pass  ? 

Palmer,   Indeed,  captain,  I  did  not. 

Sol,  Gen,  What  did  yon  do  with  the  ship  P 

Palmer,  There  were  two  horses  on  board, 
and  ten  or  twelve  bales  of  cotton,  and  some 
quilts,  and  capt.  Kidd  sold  them  at  Malabar. 

SoL  Gen,  What  goods  were  there  ? 

Palmer.  Two  horses. 

Sol,  Gen.   What  besides? 

Palmer,  Ten  or  twelve  bales  of  cotton,  and 
some  quilts. 

Just.  Turton.  What  countryman  was  skip- 
per Milchel,  the  captain  P 

Palmer,    A  Dutchman. 

SoL  Gcn4   What  was  the  ship  worth  ? 

Palmer,    I  cannot  tell  the  vaine  of  her. 

Sol.  Gen*    What  burden  was  she  P 

Palmer,    About  150  ton. 

Sol,  Gen.  What  did  they  do  with  those 
tiorses,  and  the  cotton  P 

Palmer.  TImbv  sold  them  to  the  Banians. 

SoL  Gen.  What  did  they  do  with  the  pro- 
duce of  those  goods  P 

Palmer,  Captain  Ridd  kept  it  till  they  had  a 
pretty  deal  of  money  together,  and  then  they 
shared  it. 

Sol,  Gen.  Had  the  prisoners  at  the  bar  any 
shares  of  it  P—Pa/mer.    Yes. 

CL  of  Arr,  Had  captain  Kidd  himself  any 
•hare  f—Pn/mer.    Yes. 

CI,  of  Arr.  Had  Nicholas  Churchill  any 
share  P — Palmer,  Yes,  he  had  a  whole  share. 

CL  of  Arr.    Had  James  Howe  any  share  P 

Palmer,    Yes,  a  whole  share. 

Just.  Turton,  Where  did  they  sliare  it  P 

Palmer,   On  the  coast  of  Malabar. 

CL  of  Arr,    Had  Ilobert  Lamley  any  P 

Palmer,   Yes,  half  a  share. 

CL  of  Arr.  Had  William  Jenkins  any  share? 

Palmer.  He  had  half  a  share. 

CL  of  Arr.   Hail  GiJiriel  Lofie  any  P 

Palmer,  He  had  half  a  share. 

CL  rfArr.    Had  Hugh  Parrot  any  P 

Palmer,    fie  had  a  whole  share. 

Parrot.  Did  you  see  me  have  any  share  P 
Can  you  speak  that  to  my  face  now  P  Did  you 
see  any  of  us  have  any  P 

Pamir,  When  captain  Kidd  shared  this  mo- 
ney, I  did  not  actually  see  him  pay  their 
shares ;  but  he  called  every  man  by  the  list, 
juid  they  came  with  their  hats  in  their  hands, 
jumJ  he  gave  them  their  money,  and  they  swept 
it  np,  and  went  away. 

Sol,  Gen,  Were  these  men  called  by  the  list  P 

Poller.  Yes. 

Sol,  Gen.    And  did  they  miss  none  P 


Palmer.    Not  that  I  know  of. 

CL  of  Art.  What  say  you  to  Richard  Bar* 
lioom  P  Had  he  any  P 

Palmer.  He  had  half  a  share :  whether  his 
master  had  it  or  no  afterwards,  I  know  noL 

CI.  of  Arr,  Had  Abel  Owens  sny  share? 

Palmer,  He  had  a^whole  share. 

CL  of  Arr.  What  had  Darby  Mullins  P 

Palmer,  He  hsd  a  half  share. 

Mr.  Knapp.  1  think'  yon  were  speakinff  of 
Arabian  gold  that  they  bad  in  messes :  nai 
these  prisoners  their  share  of  that? 

Potmen  Yes,  there  was  no  difference ;  they 
had  all  their  shares. 

Mr.  Knapp,  Now,  if  you  will  ask  this  fiiii^ 
ness  any  question,  ^ou  may.  , 

Kidd,  What  signifies  it  to  ask  him  any  ques- 
tions P  We  have  no  witnesses,  and  what  we 
say  signi6es  nothing. 

CL  of  Arr.  N.  Churchill,  will  yon  ask  him 
any  questions? 

Churchill.  No,  I  have  acknowledged  aU 
these  crimes,  and  surrendered  myself^  and  rely 
on  the  king's  mercy. 

CLofArr.  J.  Howe,  will  yon  ask  him  any 
thinffP--JSroa!7e.  No. 

C7.  of  Arr.  II.  Lamley,  will  you  ask  him 
any  thing  P 

^Lamlnf,  Mr.  Palmer,  how  can  yon  tell  I  had 
a  half  share? 

Palmer.  There  was  a  half  share  directed  fbr 
you. 

LamUy.  I  had  not  a  farthing. 

Just.  Turton.    Was  he  an  apprentice  ? 

Palmer,  Yes ;  he  was  servant  to  Mr.  Owens. 

Jeiikint.    Can  you  say,  I  had  any  share  P 

Palmer,  1  know  there  was  a  haff  share  ap- 
pointed for  you ;  1  know  not  whether  your 
master  had  it. 

Just.  Turton.  Wu  his  master  aboard  then  P 

Palmer,  Yes,  his  master  was  aboard  then. 

CL  of  Arr,  Gabrid  Lofie,  have  yon  any 
questions  to  ssk  him  P 

Loffe.  Had  I  any  share  ? 

Palmer,  You. had  a  half  share;  I  did  not 
see  you  take  it,  but  you  were  in  Uie  list. 

CL  of  Arr,  H.  Parrot,  have  you  any  ques- 
tions to  ask  him  P 

Juryman,  Did  you  see  them  come  out  with 
the  money  in  their  hats  P — Palmer,  Yes. 

SoL  Gen.  Did  Gabriel  Loffe  come  out  a# 
contented  as  the  rest  ? 

Palmer,  No,  because  he  had  but  half  a 
share. 

L(ffe,  Did  you  see  me  come  out  with  my 
money  ? 

Palmer,  I  saw  you  come  out  with  money  in 
your  hat ;  and  I  heard  you  say,  you  had  naif 
a  share. 

Loffe,   As  I  live  I  had  no  hat  then. 

CLofArr.  Have  you  any  questions  to  ask 
him„Il.  Parrot  ? 

Parrot,  Did  you  see  me  have  any  share  P 

Palmer,  I  did  not  see  you  rec«  ve  any  shart^ 
but  you  was  called  among  the  rest.  ,; 

Just.  Turton.  He  says,  they  wereaJl  CtHtd', 
man  by  man,  to  take  tmeir  shares. 
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CL  of  Arr,  R.  Barlicorn,  ba?e  ytm  any 
tbiDif  to  ask  biii>P 

Barlicorn.  I  desire  of  him,  whether  be  aaw 
me  have  aoy  ffeods,  or  take  aoy  share  ? 

Putmer.  My  ioni,  when  the  ffoods  were 
shared  at  Mada|ncear,  I  was  at  BonaTis ;  I 
was  not  present,  init  1  heard  of  it  aflerwanis. 

£«ir/icani.  J  hope  the  jurj  will  take  notice 
of  this. 

Baroo  Hat  all,  Mr.  Bradinham,  did  anv  of 
ibtese  men  complain,  that  they  had  not  tneir 
•hare? 

Bradinham,  No,  no,  I  heard  nothing!  of  that. 

Just.  Tuiton,  Were  these  shares  such  as 
were  agretnl  on  in  the  articles  at  New  York  ? 

Pttimer,  Yes,  oapl.  Kidd  ordered  the  goods 
to  be  hoisted  out. 

Kidd.  Did  I  order  the  goods  to  be  hoisted 
out? — Palmer.   Yes,  you  liid. 

Kidd,  It  was  the  mntinons  men  that  did  it. 

Parrot.  How  do  you  know  that  1  had  aoy 
■hare?  You  di<l  nut  see  me  in  a  year  aDer. 

Painter.    I  do  not  say  I  saw  it  given  vou. 

Kidd.  My  lord,  thtrc  were  95  men  that  de- 
■erted  my  ship,  and  took  away  «  hat  they  pleas- 
ed ;  we  could  not  stand  in  defence  of  any  thing. 

Barlicorn.  Was  not  1  an  apprentice  to  cap- 
tain Kidd,  ami  waited  on  him  continually  m 
the  ship  T^-Palmer.  Yes,  you  were. 

Sol.  Gen.   Had  he  a  share  allotted  him  ? 

Palmer.  Yes;  but  1  am  apt  to  think  his 
master  had  it. 

Just.  Turton.  Who  was  his  master? 

Palmer.   Captain  Kidd. 

CI.  of  Arr.  A.  Owens,  ha?eyou  any  thing 
to  say  for  yourself? 

Owera,  I  refer  myself  to  the  king's  procla- 
mation. 

CI.  of  Arr.  Darby  Mullins,  have  you  any 
thing  to  say  for  yourself? 

Mvllins.  1  came  to  cape  Ma}\  where  I  heard 
of  the  king's  proclamation.  Did  not  you  and 
I  come  a^inore  together? 

Palmer.    Yes,  we  did,  the  same  day. 

Muliint.  Did  not  we  come  ashore  on  the 
kinii^'s  proclamation  ? 

Palmer.    We  did  hear  of  it. 

Mullins.  Did  not  you  hear,  that  all  the  men 
were  glad  at  the  news,  when  they  heard  of  the 
proclamation  ? 

Dr.  Oxenden.  What  did  these  men  say  then  ? 

Pabner.  They  all  rejoiced  to  hear  of  such  a 
thing. 

Muliint.  From  the  time  I  came  from  Ma- 
dagascar I  was  sick  of  the  bloody-flnz ;  I  could 
not  walk  a  mile  in  a  day. 

Palmer.    I  know  you  was  sick. 

Mnllins.  I  have  no  more  to  say  :  I  stand  to 
your  lordship's  mercy,  and  the  king's  gracious 
proclamation. 

Just.  Turton.  If  you  have  any  witnesses  to 
call  for  yourselves,  you  may  call  them.  Cspt. 
&idd,what  have  you  to  say  for  yourself?  You 
may  make  your  defence,  first  for  that  ship  taken 
in  Neptemlter  ;  then,  for  that  in  November. 

KM.  What  is  It  the  nearer  tor  me  to  speak  ? 
^  bare  no  witnenet  for  theae  things. 


Baron  HuttelL  Yesterday  you  prodaced 
your  commtsBKHis ;  if  yoa  will,  they  may  \m 
read  now. 

Kidd.  It  availed  nothing  then.  Here  is  all 
tiiese  men  saw  the  French  paaa. 

Palmer.    Indeed,  captain,  I  never  saw  it 

Kidd.  You  left  my  ship,  with  95  men  nioret 
and  }'ou  went  a'roginng  afterwards. 

Sttl.  Gen.  Why  did  you  go  aboard  that  pi- 
rate? 

Kidd.  My  lord,  I  had  a  design  to  take  that 
frigate,  and  then  1  designed  to  come  for  Eng- 
land. 1  would  not  go  with  such  a  rotfuish  crew 
as  you  were.  Was  not  1  threatened  to  be  shot 
in  the  cabin  by  such  villains  as  you,  if  I  would 
not  go  ahmg  with  you  ?  This  was  the  reason  1 
could  not  come  home.  Did  not  you,  witli  otbera, 
set  fire  to  the  boat,  to  destroy  my  ship  ? 

Palmer.  I  know  nothing  of  ihat ;  but  I  am 
sure  1  saved  your  life  on  the  Malabar  island » 
when  you  burnt  the  boat. 

Kidd.  My  lord,  thev  took  what  tliey  pleased 
out  of  this  ship,  and  ll  was  furocd  to  stay  by 
myself,  and  pick  up  here  a  man,  and  there  m 
man,  to  carry  her  home. 

CI.  of  Arr.  Nicholas  Churchill,  wbithaTo 
you  to*say  for  yOurself  ? 

Churchill.  My  lord,  I  plead  guilty,  and  rrij 
on  the  king's  proclamation. 

CI.  of  Arr.  James  Howe,  have  yon  any 
thing  to  sav  for  yourself? 

Houe.    I  plead  guilty,  my  lord. 

Kidd.  Here  are  some  gentlemen  here,  I  de- 
sire they  may  be  heard  as  to  my  repntatioa. 
Here  is  colonel  Hewson. 

Just.  Turton.  Whatdoyoua8kcol.HowsOD? 

Kidd.  I  asik  him  what  he  koowa  ai  Id  my 
reputation  in  the  West- Indies? 

Hewson.  My  lord,  he  was  a  mighty  man 
there.  He  ser%'cd  under  my  commaadl.  He 
was  sent  to  me  by  the  order  uf  col.  Cudriqgton. 

Sol.  Gen.    How  long  was  this  ago  ? 

Heu'Mon.  Aliout  nine  years  ago.  He  was 
with  me  in  two  engagemcnta  against  the 
French,  and  fought  a4  We\\  as  any  man  1  ever 
saw,  according  to  tlie  pro|N)rtiou  of  his  mm. 
We  had  six  Fireuclimen  to  deal  with,  and  we 
had  only  mine  and  Iiik  hhip. 

Kidd.    Do  you  think  1  n  as  a  pirate  ? 

He»i<m.  1  know  his  men  would  have  gone 
a-piratocring,  and  he  refused  it,  and  his  men 
seized  upon  his  ship.  Aud  when  he  went  this 
voyage,  he  consultutl  me,  and  told  nie  they  had 
engaged  him  in  such  an  expedition ;  and  I 
told  him  hu  had  enough  alrea<U',  and  might  be 
cuntpnted  with  what  he  had :  and  he  said,  it 
was  his  own  inclination;  but  my  lord  Bella- 
mont  tolil  him,  if  he  did  not  go  the  voyage^ 
that  there  were  great  men,  and  the?  woold 
stop  his  brigantine  in  the  river,  if  he  did  not  go. 

Just.  Turton.   Who  told  you  so?  did  he? 

Hewson.    Yes,  mv  lord. 

Ju«t.  Turton.  n  he  had  kept  to  the  boneil 
design  ol'that  esqiedition,  he  baa  done  very  well. 
Did  you  apprehend  that  his  intention  m  that 
undertaking  was  to  be  a  pirate? 

Hewton.   No,  my  lord.    He  told  no  hitim- 
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:wa#  tog»»-craigiogv  ^Mud  ftrpriM  pi- 
rates. 

SbLGmt,  Dkl  be tiB y«ii bt  bill  no  loeb 
teitvf 

Jmnkw.  YcSy  he  hmI  be  wevld  b*  shot  to 
dtetbbefbm  be  would  do  any  moh  thinov  I 
kaoir  bo  ww  vcrf  Mrricadde  in  tho  West* 
lodifli: 

CL  ofArr.  Robert  Lomlfy,  bovo  yoo  aoy 
tbhi|f  Bora  to  say  P 

tMmkjf.  I  cou  aoj  nothfO|f ,  for  I  bato  none 
of  my  frteodo  here. 

EMk  CaH  Thomai  Cooper.  (Wbo  ap- 
peared.) 

Joet  Jkrttm.  What  qtiootioM  do  yoo  aak 
hba? 

Kidd.  Sir,  nmy,  tell  inj  lord  what  you  knoir 
of  no  ialbe  Indiea. 

Ce^et,  i  was  aboard -the  Lyon,  and  this 
coptaio  Kidd  brought  bis  ship  frooi  a  place  that 
bchMi^  to  the  Dutch,  and  brought  her  inlo 
tbo  kiog^  serrioe  at  the  beginning  of  the  war, 
nbsot  tan  years  ago;  and  be  took  senriee  under 
tbeosloael;  and  we  fongbt  moosieur  Do  Cass 
a  whole  day,  and,  I  thank  God,  we  got  the 
better  et*' it;  and  captain  Kidd  behaved  bimscdf 
yfmrymXi  in  the  face  of  bis  enoMies. 

Juryman.  How  many  years  ago  was  this  ? 

Cooper,  About  ten  years  ago. 

CI,  ofArr.  Robert  Lamley,  bare  you  any 
thing  more  to  say  P 

Lnuniey.  I  haTe  no  friends  here,  - 1  am  an 
apprentice,  my  lord. 

CL  of  Arr.  William  Jenkins,  Hafo  yon 
my  more  tossy? 

JoMm,  I  was  db  apprentico,  ray  lord. 

C/.  of  Arr,  Gabriel  Loffe,  Ham  you  any 
thing  torn  fbryoorself? 

X^.  My  lord,  1  was  a  servant  under  capt. 
Kidd,  and  alwavs  obeyed  his  conomands,  and 
bnd  no  share.  I  came  home  with  capi.  Kidd 
to  Boston,  and  went  to  my  lord  Bel  lament, 
and  the  men  came  and  told  us  he  bad  dis- 
charged us,  and  I  went  about  my  business. 
And  some  dajrs  after  we  were  committed 
to  prison,  and  I  was  sick,  and  my  lord  let 
roe  be  in  the  keeper's  hcnise,  and  I  was 
trusted  by  him  four  or  fire  months  with 
the  keys  to  hwk  alter  tlie  prisoners.  Mr. 
Davis  can  testify  this.  If  I  bad  bad  a  mind  to 
have  done  any  ill  tbin^,  I  might  have  done  it 
then.  (Then  Mr.  Iliavis  appeared.)  Phiy, 
Mr.  Davis^  dedars  what  you  know  of  me  when 
I  oame  to  Boston,  and  how  the  keeper  intrusted 
me  with  th^  prisensrs. 

Dwm.  I  remember  when  wn  came  there  to 
the  Road  Ishmd,  capt.  Kidd  sent  him  home : 
and  when  bo  came  to  Boston,  he  was  trusted 
with  tbo  keys,  and  had  Hberty  to  go  where  be 
pleosednst  out  of  the  yard. 

Just.  3Wfsn.  Was  this  after  be  woo  a  pri- 
soner P — Dam*.  Yes,  my  km). 

Loffe.  1  hope  the  jury  will  tako  notice  of 
tUo. 

Kidi,  Mr.  Davis,  did  yoo  not  bear  of  any 
French  passes  that  I  bad  P 

Dsoif.  1  heardof  tbsmy^and  Isaw  tboni. 
'     VOL.  XIV. 


SoL  Osn.  Host  do  yoo  know  tboy  worn 
Fcnncfapoosmf 

Dacw.  Ho  told  ■»  tber  were  French 
psssss  ;  I.  did  not  know  it,  I  could  not  rsnd 
them. 

Just«  Turion.  They  showod  you  tlw 
napers ;  did  yon  know  what  ship  they  bo- 
longed  to  P 

Darcit.  No,  my  lord,  not  I. 

"Kidd.  I  desire  captam  Hunt  may  be  calM, 
to  know  what  my  lord  BoUamont  said  of  me. 

Baron  IlatttlC  That  will  signify  nothi  v. 

CL  of  Arr.  Hugh  Parrot,  have  yoo  any  thing 
to  say  lor  yourself? 

Parroi*  My  lord,  I  bad  no  share  of  the 
goods. 

Kidd,  My  lord,  i  dewe  this  comminrion 
may  be  read. 

hmwkHaUelL  Isit  under  the  brosd  ssal  f 

Mr.  Crowiey,  It  is  a  letter  of  mart  and  ro» 
prisals,  my  kinl.  [Then  the  Commission  waa 
read,  dated  the  11th  of  December,- 1095.] 

Kidd.  Now,  my  lord,  in  pursuance  of  tMo 
commission,  I  went  and  took  these  ships, 
which  had  Frsnch  passes  on  board,  and  mj 
lord  Bdlamont  took  them  by  force  from  me. 

Just  IVir^on.  Yon  took  one  French  sUp^ 
and  acted  in  a  regular  manner  to  condemn  bar  $ 
hot,  did  yon  dose  with  the  rest P 

Kidd.  I  oonki  not  osrry  these  ships  bomo, 
by  reason  my  men  had  left  me. 

Just.  Turtom.  Mr.  Bradinbam,  with  what 
number  of  men  dkl  you  go  out  of  England  ? 

Bradinham.  With  about  seventy  men. 

Just.  T\trton.  What  number  had  you  when 
you  went  from  New  York  ? 

BFod.  About  155. 

Just  T}urton.  So  that  yonr  number  was  en* 
creased  P — Brad.  Yes,  my  lord. 

Just  IVir^ou.  Was  there  any  other  ship  con* 
demnedy  besides  the  French  banker  ? 

Brad.  No,  my  lord. 

Kidd.  These  men  were  some  of  them  that 
lef^  roe,  and  took  the  goods ;  what  was  left  I 
carried  with  me. 

CI.  of  Arr,  Hugh  Parrot,  have  you  any 
morn  to  say  P 

Parrot,  The  evidence  cannot  prove  that  I 
hod  any  share :  I  came  with  my  commander 
from  Madagascar,  and  he  paid  me  an  hundred 
pieces  of  eight,  and  my  lonl  Belhunont  sensed 
all :  and  I  had  oroortunity  enough  to  have  gono 
a-puateerinff  with  capt.  Cullit'ord,  but  I  mid 
them  I  would  not :  and  I  came  to  my  lord 
Belhmmnt,  and  surrendered  myself. 

CL  of  Arr,  Robert  Barlicorn,  have  yon  any 
thing  to  say  in  your  own  defence  f 

Arlieom.  I  desire  witnem  may  bo  oallod, 
to  know  whether  I  was  not  a  servant  aboard  P 

Just.  TurtoR,  The  kmg's  evidence  say  yoo 
werow 

a.  of  Arr,  Abel  Owens,  what  have  yoo  to 
sayP 

Omem.  I  own  myssif  guilds  I  cnma  hi 
upon  the  king^  prodamatisn. 

CL  (f  Awr.  Darby  Mullino,  what  bnvoyoo 
to  say  f 
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MulUtu.  I  fiid  wbal  I  did  UMler  Um  king's 
eoliimiMiofi ;  I  obeyed  my  CAptmin,  md  camp 
hpme  fnith  bim ;  i  dime  not  for  my  life  do 
otherwiee.  Esamine  the  wiUMHti,  and  they 
will  not  say  otb«rwise.  BIr.  Bradiobaro, 
did  1  do  aDytbiogagaiuattbe  captain's  com- 
nuuid? 

Brad.  I  cannot  say  but  he  did  always 
obey  tbe  captain's  commands. 

SoL  Oen.  Did  be  not  go  aboard  capt.  Culli- 
ibrdaflertrardsP— £iW.  Yes,  my  lord. 

MuUitu.  J  went  for  want. 

CL  ofArr,  Hare  any  of  you  any  more  to 
say? 

Parrot,  My  lord,  I  did  not  go  out  of  Eng- 
land with  capt.  KLidd,  but  1  shipped  myself  on 
bpard  a  merchantman  bound  for  Newfound- 
land, and  1  was  taken  by  a  French  privateer ; 
and  ailerwards  coming  tu  Madagascar,  capt. 
Kidd  was  there,  and  be  took  a  pistol  to  shout 
me,  but  I  aroided  it:  But  bearing  after- 
wards that  capt.  Kidd  had  the  king's  com- 
miiMon,  1  went  aboard  him. 

Just.  Ter/e/i.  Had  he  any  commission  to 
ta|ce  any  ^oo4ls  from  the  king's  subjects  ? 

Baron  Hatuli.  Capt.  Kidd  says,  the  seamen 
foroed  him  froui  the  ship,  and  you  shared  the 
goods  yourselves. 

Parrot.  lie  does  not  say  so  of  us.  My 
lofd,  with  submission,  be  ptoasiM)  to  ask  my 
commander,  whether  I  ever  disobeyed  bis 
commands,  or  was  forward  to  aUcnipt  any  ill 
(binff,  or  did  any  thing  of  that  which  is  al- 
leged against  me\^ 

Kidd.  Mr.  Bradiuham,  are  not  you  promised 
your  life,  to  take  away  mine  ? 

Just.  Turton.  He  is  not  bound  to  answer 
thai  question :  he  is  very  tit  to  be  made  an  evi- 
dence for  the  king ;  perhaps  there  din  be  no 
other  in  this  case,  than  such  who  arc  in  his 
circumstances. 

Parrot,  With  Hulunissiuii,  I  ask  the  c\  idciico, 
whether  1  ever  disobeyed  the  raplaiu's  orders. 

Just.  Turton,  The  captuiu's  orders  will  ex- 
cuse you  in  honest  things,  but  not  in  uu1av\fui 
actions. 

Parrot.  As  for  the  ships  that  uere  tukeu, 
I  bad  no  hand  in  it 

Mr.  Knapp.  But  you  rceeive«l  your  share, 
and  knew  uf  the  robbing  of  tlir  ships. 

Just.  Turton,  Gentlemen  of  the  jury,  here 
IS  William  Kidd,  Nicholas  Churchill,  James 
Howe,  Uobert  Ijamley,  William  Jenkins,  Ga- 
briel  Loffe,  Hugh  Parrot,  Kichanl  Barlicorn, 
Abel  Owens,  and  Darbv  Mullins,  the  prisoners 
at  the  bar,  who  are  all  indicted  lor  piracy,  or 
piratical  and  felonious  taking  a  ^lunrisb  sJiip 
on  tbe  high  seas,  about  Ofty  leagues  from  Car- 
rawar  in  tbe  East  Indies,  and  seizing  the  goods 
that  VI ere  in  that  ship,  to  a  considerable  value. 
And  they  are  also  indicted  for  the  jiiratical  and 
fdonious  taking  another  ship,  which  was  kke^ 
wise  a  Moorish  ship,  wiih  the  tackle  and  ap- 
Miel  thereof,  to  the  value  of  an  hundred  and 
fife  pounds,  four  leagues  from  Callicut  in  the 
Eait  Indies.  Now  lo  these  indictments  they 
^•ve  pleaded  not  gtdlty:   And  wh^ber  they 


areffuilty  or  no,  you  art  to  detenwMy  ea  tkm  • 

evioence  you  have  heard. 

1  need  not  tell  you  tbe  beinounnw  of  tkie 
offence  wherewith  they  are  charsed,  and  of. 
what  ill  oonseouence  it  is  to  all  traiUiig  natMNHi. 
Pirates  are  called  *  Hootee  humani  generia*': 
the  enemies  to  all  roaiUiind ;    bnt  Uiey  am. 
especially  so  to  those  that  depend  upon  trade; « 
and  these  things  that  they  stand  charged  with, 
are  the  most  mischievous  and  |*r^udicial  to': 
trade  that  can  happen.    But  at  it  is  not  mv 
business  to  aggravate  the  offence,  io  it  &• 
yours  to  considnr,  whether  they  or  any  ot' 
them,  are  guilty  or  not.  ; 

Two  witnesses  have  been  produced  for  tlie 
king,  and  both  of  them  nere  concerned  in  all 
the  transactions  relating  to  theorisoners ;  and 
by  their  evidence  it  appears,  That  in  tbeyear » 
1696,  about  the  beginning  of  May,  cant.  Iudd» 
who  was  captain  ot  tbe  Advcnture-gallev,  waa 
fitted  out  on  a  very  good  design ;   tor  be  wan 
to  take  pirates,  and  to  seite  tbe  sliipe  and  ef* 
fects  of  tbe  king's  enemies :  That  was  the  end 
of  this  expedition.  He  went  out  tirom  Plymouth 
with  about  seventy  men  from  England  ;  they  . 
sailed  to  New-York,  and  in  their  passage  they 
seized  a  French  vessel,  and  that  veseelwas. 
condemned  iu  a  due  manner,  and  that  was 
pursuant  to  their  commission. 

When  they  came  to  New- York,  there  wete 
other  things  in  coiitcmpUtiou.    Then  he  mndn . 
a  proclamation,  to  give  notice.  That  if  any 
would  come  aboard  him,  he  proposed  terme . 
for  tlieir   enconragenieot ;    that  they  aboold 
be  sharers  iu  all  they  could  ac<|uire ;  he  him-  i 
self  would  have  forty  shares,  because  the  ahipy 
arms,  amiuuiiition,  and  provisions  were  hia; 
and  the  rest  sliouM  be  dividetl  proportionabin . 
to  those  that  should  be  aboard  him.      And 
whereas  (liey  went  out  with  seventy  men,  thera 
their  niimbi'i'  was  eiicioasrtl  to  165,  for  with 
that  nunil>cr  he  sailed  ti-oni  New- York. 

Gentlemen,  the  wiuicsscb  tell  you  whither  . 
they  went  ahei  wards  ;    I  will  not  mention  all 
the  particular  places,  but  oul}  such  where  any  , 
thing  remarkable  was  done.    They  say,  they 
came  to  a  phice  called  Bab's-  Key  ;  and  tbcrey 
it  seems,  they  had  an  iuteution  to  observe  a  - 
llect,  called  the  Mecca  fleet :    tliere  they  staid 
about  tlirec  weeks,  and  in  that  time  cant.  Kidd 
sent  his  boat  three  limes  to  Mecca,  where  this 
fleet  was  :  the  two  hrsi  times  they  brought  no 
certain  account;   but  the  last  boat  that  waa 
sent  brought  intelUgence,  that  there  were  14  or 
15  ships  lay  in  the  river  or  harbour  there,  and  i 
were  ready  to  sail ;    and  tlmt  tliey  had  Duteli 
colours^  Lngliah  colours,  ajul  Moorish  colours. 
And  capt.  Kidd  said  then,  he  expected  to  make  . 
a  considerable  advantage  of  them.      And  after 
this  advertisement  he  sent  some  men  to  the 
high  lands,  to  observe  the  motion  of  this  fleet ; 
who,  ai)er  some  time,  gave  notice  that  the  fleet  « 
was  coming ;   and  then  he  went  out  with  bis 
vessel ;  and  as  tbey  tell  you,  he  went  into  thia  : 
fleet,  and  discharged  some  ff uns  at  tbem ;   bat 
they  having  a  convoy,  he  found  be  was  not  a  . 
match  for  theoii  and  that  it  woiikl  be  in  vain  tip 
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mttempt  any  thing  farther  on  m  gpreat  a  diaad- 
▼antage ;  and  ao  that  detigfn  was  frustrated. 
But  it  must  be  obserred,  that  these  ships  were 
all  Enfflbh,  Dutch,  and  Moorish,  and  none  of 
them  French  ;  which  shews  capt.  Ki«1il'8  in- 
clination to  taite  such  ships,  for  which  he  had 
no  authority  by  any  commission. 

But  thev  teh  yon,  after  this,  when  he  bad 
met  with  this  diss ppointmenl,  then  he  sailed  to- 
wards the  coast  of  Carrawar,  and  there  they 
met  with  the  first  Moorish  ship,  that  he  la  now 
charged  with ;  and  this  ship  they  seized,  and 
took  one  Parker,  who  was  the  captain :  they 
seized  him,  and  also  a  Portuguese,  whom  they 
made  use  of  as  an  interpreter ;  and  some  of  the 
men,  whom  they  treated  in  a  barbarous  man- 
ner. They  tell  you,  that  there  happening  to 
be  an  English  factory  near  that  place ;  they  of 
that  factory  understanding  that  this  Parker  and 
the  Portu((uesc  were  on  board  th&  ship,  they 
aent  to  demand  them,  and  capt.  Kidd  denied 
them,  and  said,  there  were  no  such  men  on 
•board,  and  yet  he  had  hid  them  under  the  deck. 
You  are  also  told  by  the  witnesses  what  they 
found  and  seized  on  board  this  ship,  riz.  pep- 
per, coffee,  myrrh,  and  some  irold.  They  nare 
told  you,  the  gold  was  shared  amongst  them, 
and  m  specie,  as  I  remember ;  every  meu  bad 
two  pieces,  and  the  rest  of  the  ^oods  were  di- 
"▼ided  amongst  them  in  proportion,  according 
to  their  original 'agreement,  or  they  had  their 
shares  of  the  money  for  which  they  were  sold. 
This  was  the  first  ship  that  he  stands  charged 
with  the  piratical  taking  of;  and  this  ship  was 
a  Moorish  ship,  and  did  belong  to  the  n.itives 
•f  that  place. 

And  then  it  appears  they  went  to  the  coast 
of  Malabar,  and  thpre  they  took  the  other  ship 
that  he  is  charged  With  by  the  otlier  indict- 
ment ;  the  first  was  taken  in  September,  and 
this  in  November.  There  was  on  board  that 
ship  two  horses,  and  several  bales  of  cotton, 
and  some  other  goods,  and  this  also  belongfed 
to  the  Moors,  and  one'  skifiper  Mitchell,  a 
Dutchman,  was  captain  of  her.  When  they 
had  taken  this  ship,  they  went  to  Madagascar, 
and  there,  it  is  told  you,  they  sunk  this  vessel : 
and  they  having  several  other  goods  that  they 
had  taken  out  of  another  vessel,  the  goods  were 
sold,  and  divided  between  the  captain  and  the 
rest  of  the  men,  according  to  their  several  pro- 
portions. And  it  is  proved  to  you,  that  every 
one  of  these  prisoners  had  some  share  of  the 
product  of  those  goods.  Anil  now,  to  shew 
what  capt.  Kidd  was,  and  that  he  was  a  favourer 
of  those  he  ought  to  have  opposed,  there  was 
another  pirate  there,  one  capt.  CnllifonI,  who 
had  a  vessel  that  he  used  to  the  same  [mr|H>se, 
called.  The  Great  Mahomet ;  and'  he  having 
beard  of  Kid<l's  commission,  had  a  jealousy 
that  capt.  Kidd  had  a  design  to  take  him  and 
bis  company  ;  but  he  told  them,  he  bad  no 
sueh  design ;  he  was  so  far  from  that,  that  he 
assured  them,  nay  swore,  be  would  be  true  to 
them :  and  there  were  great  appearances  of 
friendship  between  capt.  Kidd  and  cant  Culli- 
Ibnl ;  they  nade  mdlual  fiats  to  taeb  other ; 


and  capt  Kidd  did  accommodate  Cnlliford  with 
some  guns,  and  gave  him  liberty  to  take  any 
thing  he  had;  and  capt.  Culltford  likewiie 
presented  him  with  China  silks.  Now  this 
also  is  given  in  evidence,  to  shew  that  captain 
Kidd  had  a  piratical  design  in  all  this,  and  that 
he  did  assist  those  that  were  engaged  in  tha 
like  design  with  him,  instead  of  endeavouring 
to  suppress  them. 

Now,  Gentlemen,  the  first  witness,  Robert 
Bradinham,  has  declared  all  this  to  you ;  and 
likewise  Joseph  Palmer  has  spoken  to  the  same 
purpose,  though  something  more  than  the 
other ;  and  he  tells  you,  how  ibey  went  ashore 
on  one  of  the  Malabar  islands,  and  how  they 
burnt  some  houses,  tind  did  other  .very  barbarous 
things ;  but  that  concerns  not  this  matter  fOr 
which  they  are  now  indicte<l.  He  tells  you 
also,  that  when  they  took  one  of  these  shtps, 
whereof  capt.  Parker  \%as  commander,  they 
took  two  of  the  men  on  board  that  ship,  and 
hoisted  them  up,  and  used  them  severely ; 
which  they  did,  to  cause  th^m  to  discover  whilt 
things  of  value  they  had  oo  board;  but  It 
seems  they  had  nothing  of  any  considerablis 
worth  on  board:  hownvor,  this  shews,  that 
captain  Kidd  had  a  design  to  act  piratically. 
The  witness  gives  you  an  account  of  all  the 
transactions  in  taking  the  two  shipjc,  and  dis- 
posing of  the  goods,  and  dividing  of  the  mo- 
ney :  indeed,  he  says,  when  the  distribution 
was  made,  he  was  not  in  the  cabin,  but  tells 
you,  he  heard  the  list  called  over,  and  all  the 
other  •prisoners  severally  went  in,  and  brought 
out  their  shares  in  their  hats,  or  otherwiHe,  and 
did  not  hear  any  one  complain  that  he  had  not 
his^  share. 

Gentlemen,  there  are  three  persons  that 
were  servants,  that  is,  Robert  Lanilcy,  he  was 
servant  to  Owens  the  cook  ;  William  Jenkins, 
he  was  ser\'ant  to  the  mate ;  and  Richard  Bar- 
licorn,  who  was  servant  to  capt  Kidd  :  now, 
though  these  might  have  their  shares  deliveral 
them,  yet  it  is  to  be  presumed  that  they  were 
to  be  accountable  to  their  masters :  and  they 
being  servants,  I  suppose  you  will  think  to  dis- 
tinguish them  from  the  r<»t. 

Gentlemen,  this  is  the  sum  of  the  evidence 
ffiven  for  the  king;  and,  indeed,  this  seems  to 
be  as  strong  an  evidence  against  the  prisoners 
at  the  bar  as  can  be :  they  did  endeavour  to 
take  the  Mocca  fleet,  but  tiiey  were  too  strong 
for  them  :  and  they  could  have  no  suspicioii 
that  they  were  French,  for  they  had  English^ 
Dutch,  and  Moorish  colours  ;  so  that  captain 
Kidd  could  have  no  pretence  from  his  commis- 
sion to  look  all«T  these  ships:  there  were  n<f 
French  among  them,  and  yet  there  he  lay 
three  weeks  waiting  \'ot  them ;  but  they  did 
actually  take  tliese  two  ships  mentioned  injlbo 
indictments,  and  disposed  of  the  goods,  and 
shared  the  product  among  themselves.  Hero 
is  all  the  evidence  that  cau  be  given  of  piracy. 

Now  capt.  Kidd,  when  he  comes  to  mako 
hb  defence,  tells  you,  he  had  a  commission,^ 
and  it  was  produced  {and. that  is  no  more  thaii 
what  is  common  in  timo  of  war,)  whereby  hof 
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11  aatlioriMd  to  teka  the  ihiiw  aod  fDodft  of  ujr 
of  the  tut^jecti  of  the  French  kiog^ ;  hot  it  u 
ttenncd  wilb  great  cautiou ;  he  is  to  take  none 
but  the  goodji  aod  ships  of  the  French  king,  or 
his  subjects ;  and  be  is  to  keep  an  exact  ac- 
count of  all  that  be  tokes,  and  to  procure  them 
to  be  condemned  in  the  Admiralty.  Now,  if 
he  bad  pursued  ihis  commission,  and  gone  no 
further,  it  had  been  well :  he  had  done  justly, 
and  answered  the  end  on  which  be  was  sent 
out*.  And  it  does  appear,  that  the  first  Tesael 
that  he  took  in  bis  passage  to  New  York  was 
thus  condemned :  but  afterwards  I  do  not  find 
that  be  had  any  regard  to  his  commission,  but 
waited  fur  that* great  Mecca  ttet^t,  a  considera- 
ble time,  I  think  about  three  weeks ;  aod  be- 
ing disapiMinted  there,  he  aftcrw  ards  «lid  take 
these  two  ships  mentioned  in  the  indictment ; 
and  it  does  not  appear  that  thry  were  French 
abips.  neither  were  there  any  French  passes  on 
hoara.  One  of  the  witnesses  indetid  says,  be 
heard  of  French  passes ;  but  neitlier  he,  or  any 
other  person  that  has  been  pniduced,  has  seen 
oneol  them.  Now  1  do  not  observe  that  bis 
commission  does  any  manner  of  way  teod  lo 
excuse  the  captain  in  taking  both,  or  either  of 
these  ships :  i,ne  of  them  w  as  under  an  English 
oommaoiler,  v|  hjch  was  Parker,  the  other  under 
a  Dutchman  ;  thcie  were  no  Frenchmen 
aboard,  only  Le  Koy,  who  was  made  a  kind  of 
a  mock  captain  b^  Kidd,  to  serve  a  present 
turn.  ifUt  what  capt.  Kidd  has  said  from  his 
commission,  is  so  far  fi'omjii&li tying  him,  that 
it  seems  rather  an  aggravaiiun  of  his  crime  : 
for  he  that  will  go  out  with  the  king's commis- 
lion  uo  a  just  and  laudable  design,  to  take  the 
ships  and  efTecls  of  the  Freoch  king  in  war, 
and  also  to  destroy  pirates  (which  were  the 
principal  ends  of  his  being  liued  out  to  sea.) 
and  instead  thereof  will  turn  pirate  himself, 
make  use  of  the  force  with  which  he  was  en- 
trusted, for  the  promoting  his  piratical  pur- 
poses, and  for  the  felonious  taking  the  ships 
and  goods  of  those  that  were  in  amity  with  the 
king  of  England,  apptars  to  lie  guilty  of  a  nui- 
nifest  breach  and  \io!utiou  uf  his  ii  ust,  attended 
with  very  aggravating  circumstances. 

Now,  *for  t  nose  three  that  were  servants,  I 
must  leave  it  to  you,  whetlier  they  did  act 
otherwise  than  they  might  do.  A  servant  is  to 
obey  his  master,  but  it  must  be  in  things  law- 
ful and  honest ;  if  they  did  any  thing  else,  you, 
who  have  beard  the  evidence,  will  consider  of 
their  guilt,  and  whether  their  cases  differ  from 
the  rest :  but  there  is  some  pi-obabiiity,  that 
their  shares  might  be  accounted  for  to  their  re- 
spective masters. 

Now,  as  to  the  rest,  there  are  some  of  them  , 
thct  do  pretend  they  did  surrender  themselves ; ' 
one  of  tnem  to  Mr.  Riches,  a  justice  of  peace  ' 
in  Surry  ;   others,  to  colonel  Bass,  who  was  a 
commander  in  East  Jersey ;  and  it  does  ap-  '• 
pear,  that  they  did  surrender  themselves  ac- 
cordingly:  but  that  does  not  come  under  your 
consideration  ;  you  are  to  consider  only,  whe- 
ther  they  ace  goiitj  of  the  facU  iLej  v 
fhnged  with,  cr  JM.    i«  to  whatciea  thn 


•ufraiderii^  thomsdPM  nnjr  bMC  with  km 
miuesty,  must  be  left  to  the  kiog^s  royal  nltft- 
BUM,  knit  we  are  to  cooiider  ihtt  evidoMe.  Mopr 
they  genendly  say,  they  did  obey  tkic  aiMia, 
and  that  they  uodcntood  ho  had  the  kinrt 
commisaioo.  Truly,  ao  far  as  he  punuMd  ttp 
king's  commisaioo,  they  Here  to  obev  bin; 
bat  when  he  acta  coulrary  to  the  kiqg'a  com- 
miasion,  in  actsof  niracv  upon  theahipa,foodn 
and  effects  ol'  the  kiugVi  friends  and  time  m 
amity  wKh  the  crown  of  Kngland,  tliey  ahooW 
have  been  so  far  from  obeying  and  iisiiting^ 
him,  that  they  should  have  ohstnioted  hin« 
and  seisEed  him,  that  be  might  liave  hoc* 
brought  to  justice,  and  tliat  would  have  haea  it 
greater  vindication  of  their  inuoceociea.  Ba|» 
as  the  matter  now  appears,  I  do  not  see  (h«l 
any  thing  they  haw  said  tends  to  their  detect, 
and  therdbre  I  must  leave  it  to  your  oonadea^ 
tion. 

Indeed,  there  are  some  witnesses  appear  Ar 
capt.  Kidd.  Colonel  Hewson  gives  you  thin 
aocoimt  of  capL  Kidd,  that  he  was  under  hii 
command  in  the  beginning  of  the  war,  and, that 
he  fought,  and  bvbaveil  himself  very  well,  aMi 
was  serviceable  in  the  West  Indies ;  and  h^ 
says,  he  discoursed  him  about  his  going  out  Cft 
the  expedition  he  was  sent ;  and  that  Kidd  mid, 
he  bad  no>  inclination  to  go.  And  Mr.  Cooper 
Ukewise  tells  you,  that  about  tenor  twelve  yearn 
ago  be  knew-  him,  and  that  he  ibught  the 
French,  and  behaved  himself  very  well  at  thai 
time ;  aud  that  several  of  his  men  ran  awaj 
with  hia  ship  when  he  was  at  Autegoa. 

Then  there  is  Gabriel  Lofle,  he  Iws  prodaoed 
a  witness  for  himself,  one  Davis ;  and  Davin 
tells  you,  he  was  a  prisoner  in  New  York,  by 
order  from  my  lord  Bellamont ;  and  at  first 
they  were  suuie  days  tbeie  hel'ore  thoy  wenr 
taken  iuto  custody ;  and  there  waa  so  Uuto 
apprehension  of  his  being  a  dangerous  nan, 
that  be  had  some  tavour  alluwed  him,  and  ha4 
a  great  deal  of  liberty.  This  is  that  he  saya, 
I  find  not  that  anv  oV  the  reat  have  pradcca4 
any  evidence,  only  they  say  they  were  uadflr 
the  commander,  and  were  tu  observe  him  ;  hoi 
if  that  would  excuse  them,  then  all  pirates  would 
be  excused.  Now,  as  to  capt.  Kidd ,  it  ateam 
be  has  woeliiUy  tratisgnssed  the  businata 
of  his  coiumisbioo,  and  acted  contrary  !• 
the  end  and  design  uf  his  beuig  sent  out,  and 
in  the  |uratical  takiitg  tlie  ships  and  goodp 
mentioned  in  the  iudictiuc-ots,  in  ivbicb  tho 
other  prisoners  at  the  bar  have  joined  with 
him ;  aud  they  were  so  fsr  from  beiug  the  ship 
and  goods  of  the  French  king,  or  his  sul^jactp, 
or  pirates,  that  they  were  the  si  tips  and  gaade 
of  persons  of  oth^  nations  in  amity  wi&  the 
king  of  England.  Now  if  you  beueve  thcav 
witnesses,  that  capt.  Kidd  lias  taken  iheaeshipt 
in  a  piratical  maimer,  and  that  tlie  other  par- 
sons assisted  biui  in  it,  and  had  their  sharca  of 
the  money  and  gooda,  wliich  is  an  avideooncf 
their  oonsentuig  to,  and  spontanooua  actiMf,  I 
believe  you  will  think  fit  to  find  iheas  guiSf  | 
but  I  leave  it  yoa.  And  as  to  these  ibraa  par* 
aoMthat  wanrsarvAiiU^l  mifAlaafathiir 
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WiUiaaSaUh.     Hcra,te. 

CI.  ^Att.  OentlemeB,  we  you  all  tgrwd 
«ryoiir  Terdiel?— OiPia.    Yet. 

CL(^ArT.    WboibaUMiyforyoiiF 

Omnei.    Foreman- 

C/.  of  ^rr.  WTUiuD  K<M,  held  Bp  tby 
L»Dil.  (Which bedid.)  Look uudd tike ^WDcr: 
howMj  you?  I*  beguikyoftbe  ptncjMid 
Ttj)bery  w  hereof  he  ateuds  indicted  by  tliaflnt 


iadictmeol,  or  not jruilty  ?— Farcma*,    Guilty. 

L7.  o/'jJrr.  Is  NLcbolu  Churcliill  guibyi  or 
BOtauijIy  ?— jPr-twon.     GuiUy. 

CL  (/Att.  Is  James  Howe  giulty,  or  pot 
guilty?— Fareatait.    Onilty. 

CLifArr.  liBobert  Lwnley  gwl^.oriiol 
KU%  r— ForanoB.     Not  guilty. 

Cl^Arr.  ItWmmia  ieJaaa  palty.m 
uatjFOiily  ? — I'oreman.     Not  £Uil(y. 

Ci.  of^'^-  i*  Gabrid  LoBe  guilty,  or  not 
guilty  f^Foraun.  Gultr. 

Cl^Arr.  UHi«hP»rrot  gwlty,  or  not 
guilty?— FurcMon.    UuUty. 

Ci-<^Arr.  UBichudSarlicon  guilty,  or 
not  guHiy  ? — Fm-foos.    Not  guilty. 

a.  ^Arr.  Ii  Abel  Oweni  guUty,  or  not 
guilty  ? — Foreman.     Guilty. 

Ctii  Art.  b  Darby  HulGna  guilty  or  DOl 
guilty? — Foreman.     Guilty. 

[In  likeiiMBDerKidd,  aiid  siK  iMre,  ware 
fcuil  gwhy  on  the  other  iudkUnoBt,  and  the 
ibrM  sernntB  acquitted.] 


THE  TRIAL  OF  WILLUM  K1DP, 

Oma  NuiE  Pemoks,  upon  Tiro  moui  Inner- 

nam  or  Piucr :  One  commiiteo  m  i 

MooBMH    teip,    noB    LuooEs     nSH 

Cuucdt;  m  ffrvn  on  a  Poktvoifub 

Ship,  twute  Luctns  noH  Cauicvr. 

Tka  priMHiers  bcwg  ealU  to  tb«  bar,  and 

(b«  j«ry  ealM,   and  opt.  Kidd  chaHeagi^ 

dwae  thai  had  tried  him  for  the  muTder,  lb* 

twelve  that  wtn  mmra  an  aa  faUawMh  i  riz. 

JM.  Watwia,  Jm.  VUlers,  Cm.  Airiiby,  £d. 

Fmwidi,  Gilbert  £Mt,  Tte.  HowiMtil,  Tho. 

PhMtwl,  Sa«.  Bom,  Hmb.   Bladdv,   i«. 

Scot,  Jo.  ItcyMlda.  Bkh.  Drair. 

CL^Arr.  Cryw.cnutftheaa:  Ja.Watsan. 

&3r«r.    Oae,  dM.  IWIn  gaod  mea  and 

ttiM,  Maod  togetMr,  M>d  haw  tmit  eridMce. 

iort.  IW<M.    Wilk  wbal  will  you  procttd 

DDftVWp 

a.^Art.  wu 


A.0.17M.:  [Its 

plrai  tbe  innl  Tmdtnwficn  Ar  InfbntM.' 
haitt4 


onwnmade;  and  thepfhtooen  betogbiil  to 
oU  np  tbdr  baudl,  Um  CI.  of  Air.  Shaq    ' 


the  jury  wAfa  them  tbui:] 

Cl-qfArr.  Yanofthejary.laifcQMitlwpri. 
■■m,awlbeaTkMitotbcircuBe.  Tfaeystand 
iadicted  by  tU  names  rf  Williaoi  Bidd,  laM«f 
[tfodoa,  mafisa,  he.  (is  before  in  ifaa  litirt 
nal.)  Upcai  this  ladicUiiant  tkay  basa  ban 
irraigiwd,  and  tfaereaDto  baTsaamaJly  |il«add 
aot  gailty>  aod  for  their  tiial  bafc  Mt  llwa* 
iel*ea  on  God  and  thair  «oiuriry,  wfiich  naiiii 
try  yon  are.  Ywr  oharg*  is  ta  lafita,  wfcar 
di«  thnr  be  gniltT  af  iw  piracy  aad  ralhaj 
whereof  tbey  stana  indicted,  or  nal  gnil^,  lie. 

Ckurcm.  1  ^lead  guihy,  mj  lord,  lanbnit 
nyvlf  t*  the  (Mag's  praolaKatMM. 

Ct  tfArr.  James  Hove,  da  yaa  stad  t* 
yawpfcaf 

Borne.  Guilty,  my  lord;  I  sabnt  ta  (as 
■UMtty'sBTaoiaM  pradsnatbiB.  :  la      - 

^t  e^j&r.    Babert  i^mky.vfaat  4a  W 
aayr—im/ey.    Natctukf.  ^^ 

Jntt.  Turloa.  Yau  may  enter  their  latraat* 
iavlbair  pleas  ia  smM. 

CL^Att.  WilliaaBJediaa,wlntaayy«af 
Do  you  slaad  to  yMrplear 

JeaJuns.    Not  gaiity. 

Ci.^Arr.   Gabriell^de,  what  s^  JOB  f 

Lm.    Nvtjruihy. 

Cf^Arr.    HvghParret,  what  say  roar 

FarrW.    Not  gailty. 

a.  ^Arr.  Budisid  BMlioom.  wiMt  say 
you?— Bar&orn.    Not  gailty. 

CLafArr.   Abs4  Owens,  wiU  lay  y«n  f 

0>eM.    Gailty.    I  esmo  apon  tka  kiag^i 


Kmapf.     Tba  jary  is  net  to  be  efaatgad 
wilb  tbaoi  three  then. 

CL  tf  Arr.  Here  ia  a  aseood  ii^ietoMM 
agMasttbem,  wbmiothay  stand  iadicted  by 
tbe  name  of  WiUism  Kidd,  Ute  af  LoudsN, 
mstinsf.Jke.  (aiinlbafonsercbaifK}  What 
murt  I  mr  MOW  F 

Jast.  3Wioa.  AA  them  tbroa,  wlMlhar  Iksy 
stand  t»  tbair  plaa  tadiia  iadirtMaBl,  *r  t*> 
tiaetitF 

CI.^Att.  NiebolaaCbarsUil,d»ya««Mi^ 
CMthMindictiiiefitr 

CkanML     Yea,  my  toJ. 
CI.  ^ Arr.  JimesHoate,  what  aay  yaa? 
Boi*.    OailOTafthBt,a>dalltkaalhw. 
Cl.»fArt.    Abel  Owens,  wbal  do  y«a«9* 
Onent.     Guilty  of  Ihst,  mod  all  lbs  olbar. 
CL^Arr.   fiat  than  three  by.    OeUtemea 
efthejary,  hereisoaeWUIianKidd,  Kdbsrt 
lamlcy,  Wm.  Jenkins,  Gatniel  Loffe,  Hagk 
Parrot,  Ric^isrd  Barbesra,  aad  Darby  HuUns, 
hare  been  iadioled  Ofao  two  asrA  iadiet- 
ments  thsr  bsra  baaa  read  ;  and  for  trial  baea 
pat  thamsabes  en  Gad   aad  their  oeaatiyj 
wfaieh  oaaatry  yaa  are. 

Ur.  Kn^p.  Hy  lord,  aad  Motlcaw  tt  tka 
jury,  those  era  two  aaeeral  liidioiiDeBto  af  ■!• 
fMT,  Agaiaal  Wm.  Kidd,  oad  the  UK  elbv  Ki- 
aoBMra  at  the  bar.    Hm  ink  Mti  ftMh,  M 
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tbcte  prifooen^  IbeSSthofDeoemta'v  in  the 
%dk  year  of  his  majeety's  retgo,  about  four 
jMguei  from  Callicut,  did  piraticaUy  enter  a 
^trtain  abijp«  called  a  Moorish  shijp,  and  that 
they  took  her,  with  the  a|>|iarel  and  tackle,  aod 
look  ont  of  her  several  goods  tliat  hare  been 
read  to  you  in  this  indictment.  To  this  indict* 
Blent  they  hate  pleaded  not  gfuilty.  If  we 
prove  them  crpilty,  you  must  find  them  ao. 
llie  other  indictment  aets  forth,  that  on  the 
9lh  of  January*  &c.  they  took  another  ship,  a 
Portu(^oese  snip;  and  to  this  also  they  have 
pleaded,  not  guilty.  If  we  prove  them  guilty, 
yoo  must  find  accordingly.  Call  Itobert  Bra- 
dinham  and  Joseph  Palmer.  (Who  appeared 
and  were  su*oru.) 

.  Sol,  Gen.  My  lord,  and  gentlemen  of  the 
jury,  I  am  counsel  for  the  king  against  the 
pnsoners  at  the  bar :  they  stand  indicted  for 
•everal  piracies  committed  on  two  ships ;  and 
•ur  evidence  agaiust  them  will  be  to  this  pur- 
pose :  captain  Kidd  bad  two  commissions,  one 
was  to  take  pirates,  the  other  was  to  take  French 
ships.  William  fLidd,  in  his  ship  The  Adven  • 
ture- Galley,  went  out  of  England  in  the  year 
-1696  :  he  afterwards  went  to  New- York,  and 
there  be  increasal  the  number  of  his  men :  and 
from  thence  went  away  with  a  resolution  to 
commit  the  piracies*,  some  of  which  he  has 
been  convicted  of  ahcaily  :  then  he  weut  to 
Babs-Kcy,  and  laid  in  wait  to  intercept  the 
Blooca  fleet ;  but  was  duia|>p«)inted  of  that,  they 
being  well  guarded:  lie  fient  afterwards  to 
ether  phkces,  and  took  two  ships,  which  were 
not  the  ships  here  mentioned.  AAer  that,  he 
oeized  a  ship,  called  a  Moorish  ship,  ten  leagues 
firom  Callicut,  and  there  seizes  one  of  the  8lu|is 
for  which  he  is  now  indicte<l,  a  Moorish  ship, 
and  takes  out  of  her  sugar-candy,  and  other 
ffoods,  to  the  value  of  about  35/.  lu  January 
mllowing,  he  meets  another  ship,  and  seizes 
her  too,  and  takes  out  of  her  to  the  value  of 
60/.  These  goods  he  disposes  of,  and  divides 
the  proceed  of  it  between  hiuiself  aud  the  crew 
of  the  ship.  And  tliis  is  the  |nracy  for  which 
he  is  now  indicted.  The  matter  y»u  are  to  en- 
quire into,  is,  whether  they  be  guilty  of  piracy 
on  these  two  ships,  or  no?  Wc  will  call  our 
witnesaes ;  and,  ii  we  prove  them  guilty,  I  doubt 
not  but  yon  will  do  right  to  your  country  and 
them.  Mr.  Bradinham,  tliese  gentlemen  have 
not  been  upon  the  jury  beibre;  thereforc  you 
must  give  an  account  of  the  whole  matter  from 
the  beginning,  from  your  going  out  of  Ply- 
mouth. 

Bradinham.    In  the  year  1696,  the  begin- 
ning of  May,  we  went  from  Plynoouth  to  New- 

SoL  Gen.   What  ship  did  you  go  in  ? 

Brad.  The  Adventure- Galley :  and  by  the 
way  he  took  a  French  ship,  which  he  con  - 
demned  when  he  came  to  New- York.  At  New- 
York  he  put  up  his  articles,  to  get  men  aboard 
his  ship,  and  they  were  to  liave  a  share  of  what 
was  taken.  About  the  6th  of  Sept.  we  sailed. 
.  Just  Gould,  What  number  ol'  men  had  you 
vhen  yoa  went  from  EogUod  ? 


Brad.   AbootrOmeB. 

Just.  Gouid.  How  many  had  yoa  wha  joa 
went  from  New«York  f 

Brad.  About  150.  The  sixth  of  Septembtr 
we  sailed  from  New- York,  and  went  to  M«- 
deras,  then  lo  fionavis,  then  to  8t.  J  auger,  tlien 
to  Madagascar,  then  to  Joanna,  then  to  Mahala, 
then  to  Joanna  again,  then  to  Meta  in  the  Red- 
8ea,  and  then  to  Babs  •  Key. 

SoL  Gen.   What  did  you  do  there? 

Brad.  He  lay  there  about  a  fortnight  or 
three  «%ecks,  to  wait  for  the  Mecca  fleet,  iimI 
sent  out  his  boat  three  times  to  make  a  diaeo- 
very ;  the  two  first  times  they  made  no  diseo* 
very;  ftut  the  third  time  they  brought  infor- 
nwtion  that  they  were  ready  to  sail. 

Baron  HuitcU.   What  was  the  Mecca  flert  f 

Brad.   They  were  Moorish  ships. 

Baron  HaiteiL  To  what  end  did  he  wait  Uft 
them  ? 

Brad,  He  said  he  wouki  make  a  voyage  oar 
of  them. 

Sol.  Gen.    What  happened  on  that  ? 

Brad.  He  ordered  bome  men  lo  kiok  oat 
for  them  on  the  higli  lands ;  and  when  they 
saw  tliem  coming,  they  were  to  ffive  notice, 
and  he  was  to  fetch  them  off*  in  the  boat.  ThisT 
fleet  came,  and  he  fell  in  with  them,  and  fired 
at  them ;  but  they  being  umler  convoy,  ho  wan 
forced  to  quit  them  :  and  then  going  to  Car* 
rawar,  he  met  with  one  Parker's  ship ;  lie  took 
this  Parker's  ship,  and  took  him  for  a  pikit,  and 
the  Portugu«'«e  tor  a  linguister. 

SoL  Gen.    How  did  lie  use  the  men  there  ? 

Brad.  Two  of  them  were  brooglit  on  board 
the  Adventure-Galley,  and  they  were  boiated 
up,  aod  dnibbed  with  a  naked  cutlass. 

Sol.  Gen.   Whv  did  he  do  that  ? 

Brad.  That  they  uiight  make  discovery  of 
their  riclios. 

Std.  Gen.  What  did  they  take  out  of  that 
ship  ? 

Brad.    Some  coflee,  pepper,  Sec. 

Sol.  Gen.  What  dul  he  do  with  the  two 
men  ? 

Brad,  lie  carried  them  with  him  to  Car- 
rawar;  and  when  he  came  there,  they  wera 
demanded  by  the  English  factory  there,  *  and 
be  denied  them,  and  said,  be  bad  no  such' men 
aboard. 

Sol.  Gen.  Where  had  he  put  tliem.? 

Brad.  He  confiiietl  ihera  aboard  in  the  hold. 

SoL  Gen.  Where  did  he  go  ihrn? 

Brad.  He  put  to  sea,  and  the  next  day  .he 
met  with  a  Portuguese  mau  of  war,  and  looglir 
her. 

Kidd.  He  tells  nothing  but  mere  lies. 

Brad.  Then  he  went  to  the  Malabar  ishiids, 
and  watered  and  wooded,  and  caused  bis  bmo 
to  bum  several  houses,  and  plundered  sevoiml 
boats,  and  afterwards  burnt  them. 

Just.  Turton,  Did  you  see  tliem  burnt? 

Brad.  I  wss  not  ashore,  but  I  saw  tlie  smoke. 

Kidd.  It  ia  a  fine  trade  that  you  must  lak^ 
away  ao  many  of  the  king's  subjects  livaiy  and 
know  nothing  at  all  of  the  matter ! 

Sol.G€iu  What  did  ybo  do  with  that  ah^? 
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Brad,  He  took  ber,  and  ditpooed  of  fhe 
goods,  and  carried  her  to  Mada|;aficar. 

SoL  Gen.  What  did  he  do  after  that  ? 

Brad.  We  went  to  the  M ahbar  ialanda  aome . 
lime  in  December,  and  he  U^k  a  Moorish  ketoh. 

Kidd.  How  came  you  to  keep  this  account, 
when  for  five  or  six  months  together  you  were 
under  deck  ? 

SoL  Gen.  Go  on,  Mr.  Bradinhami  and  give 
an  account  of  your  further  proceedings. 

Kidd.  I  hope  the  kind's  counsel  will  not  put: 
him  in  the  way.  It  is  ttard,  that  a  couple  of 
rascals  should  take  away  the  king's  subjects 
lives :  They  are  a  couple  of  rogoes  and  rascals. 

Brad.  This  ketch  was  taken  by  the  ship's 
crew,  about  December  1697,  mid  one  of  the 
l>oat's  crew  was  wounded  at  the  taking  of  this 
ketch. 

SoL  Gen.  What  was  there  in  this  ship  ? 

Brad.  Some  tubs  of  sugar-candy,  tobacco, 
Ike. 

SoL  Gen.  What  did  he  do  with  these  goods  ? 

Brad.  They  were  carried  aboard,  and  shared 
into  messes,  two  tubs  and  a  half  of  sugar  candy 
to  a  meas. 

Sol.  Geu.  Had  the  prisoneni  at  the  bar  any 
shares? 

Brad.  Yes ;  and  then  he  set  the  ship  on  fire. 

CL  rf  Art,  Had  capt  Kidd  himself  any 
share? — Brad,  Yes. 

CL  of  Art,  How  much  had  he  ? 

Brad,  He  had  forty  shares. 

Baron  UaiseU.  You  should  tell  this  jury. 
bow  many  shares  the  whole  was  divided  into. 

Brad,  It  was  divided  into  one  hundred  and 
sixty  shares,  and  captain  Kidd  was  to  have 
forty  shares,  let  them  be  as  many  as  they 
%vould,  and  the  rest  were  to  be  Prided  among 
the  men. 

CL  ofArr,  Had  Robert  Lamley  any  share  ? 

J^ad,  Yes. 

CL'ofArr,  Had  William  Jenkins  a  share  ? 

Brad,  Yes. 

CL  o/Arr.  Had  Gabriel  Loffe  any  share  ?    • 

Brad,  Yes. 

CL  ofArr,  Had  Hugh  Parrot  any  sh«re?' 

Brad,  Yes. 

CL  of  Arr.  Had  lUcbard  Bariicom  any 
««hare  ?— £ra<^.  Yes. 

CL  ofArr.  Had  Darby  Mullins  any  share  ? 

Brad.  Yes. 

SoL  Gen,  What  was  done  afterwards  ? 

Brad.  After  they  had  done  these  things, 
they  burnt  the  ketch. 

Mr.  Knapp.  What  did  they  do  then  ? 

Brad,  The  Moors  were  driven  ashore  by  the 
ship's  crew. 

Kidd.  How  did  yon  know  they  were  Moors  ? 

Brad.  By  information  of  the  ship's  crew. 

Kidd.  He  was  not  within  five  leagues  of  the 
pkce. 

Mr.  Knapp.  What  did  you  meet  with  after- 
wards? 

Brad.  A  Portuguese  ship.  Some  time  in 
January,  1697-8,  we  met  with  a  Portuguese 
ship  on  the  coast  of  Malabar,  and  he  took  her ; 
and  be  t^ok  out  of  litr  fome  opium,  sone  Bast 


ladia  goods,  tome  powder,  and  sixty  or  severity 
bags  of  rice.  i 

SoL  Gen,  My  tord,  this  is  the  other  ship 
for  which  they  are  indicted.  What  was  the 
value  of  these  goods  ? 

Brad.  There  were  some  East  India  goods; 
opium,  powder,  and  rice. 

Kidid.  Did  you  see  them  brooght  aboard  ^ 

Brad.  I  am  answering  the  bench. 

Sd.  Gen.  Were  there  any  other  goods  ? 

Brad.  Yes,  there  was  bees- wax,  and  thirty* 
jars  of  butter.  t 

Soi.Gen.  What  was  the  value  of  these  goods  ^ 

Brad.  About  four  or  i&we  hundred  pounds,    t 

Kidd.  It  is  a  fine  trade  indeed,  that  be  mnst 
be  instructed  what  to  say !  i 

Brad.  After  he  had  plundered  this  ship,  he 
was  pursued  by  some  Dutch  ships ;  several 
ships  gave  him  chace,  and  be  was  forced  to 
leave  this  ship. 

Sol.  Gen.  What  did  they  do  with  the  geodsf 

Brad.  He  sold  the  opium  on  the  coast,  amfr. 
the  rest  be  kept  for  provisioD.- 

SoL  Gen,  What  became  of  the  money  ?    '  •« 

Brad.  Capt.  Kid«l  shared  it. 

Soi.Gen.  Who-had their  shares  give  aa  ao-i 
count  of  that? 

Brad.  The  prisoners  at  the  bar. 

CL  ofArr.  Had  capt.  Kidd  any  shares  P      .« 

Brad.  Yes.  « 

CL  ofArr,  Had  Robert  Lamley  any  share  ?{ 

Brad.  He  had  half  a  share. 

CL  ofArr,  Had  William  Jenkins  any  share  ? 

Brad,  He  had  half  a  share.  ' 

CL  ofArr,  Had  Gabriel  Lo0e  any  share  ?   « 

Braid.  He  had  half  a  share. 

Loffe,  How  do  you  know  that  ?  Did  yoia 
see  me  bring  it  out  ? 

Brad.  I  did  not  see  you  take  it ;  but  you 
brought  it  out,  and  acknowledged  it.  r 

Kidd.  Before,  you  swore  i  paid  them  fOtBt^ 
and  now  you  sav  they  paid  me  first.  .  I 

Brad,  They  had  a  snare  as  before. 

Mr.  Knapp.  Now  proceed  in  your  royage. 
What  did  vou  do  after  this  ? 

Brad.  After  this,  we  went  a-cmizmg  on  that' 
coast,  and  we  met  with  the  Quedagh  Mer- 
chant, and  took  her ;  and  afterwanls,  about 
60  leaffues  from  the  Cape,  we  met  with  • 
Moorish  vessd ;  and  captain  Kidd  sent  his 
men  on  board  that  vessel,  and  they  took  outf 
of  her  ten  jars  of  butter,  and  a  main-sail ;  and 
he  took  out  two  of  the  men  (that  he  carried  to; 
Madagascar)  because  he  wanted  men. 

Mr.  Knapp,  Can  you  tell  of  anv  thing  elsePt 

*  Brad,  He  took  about  a  doxen  Malabar  boats, 
and  plundered  them,  and  then  let  them  go.  . 

Mr.  Knapp,  Goon. 

Brad.    Then  we  came  to  Madagascar. 

Mr.  Knapp,    What  happened  there  ? 

Brad,  There  came  a  canoooff*;  some  of  the 
men  in  this  canoo  belonged  to  the  Mecca  fri- 
gate ;  they  came  off  to  captain  Kidd,  and  they; 
told  him,  they  heard  he  was  come  to  take  thtip, 
and  hanff  them. 

Mr.  JuMDp.  What  were  those  men  ? 

Brad,   They  were  supposed  to  be  piratea^  ..• 
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Mr.  Kmpp.    ¥fko  wm  Om: 
that  ibip  ?— Brwi.  CapC.  CuHiford. 
Midd.    Ii«ir  aaiM  yoa  to  kaow  tUt  r  He 

Mr.  Anapp.  Go  oo  with  Ibit  ilarj,  uai  fife 
aB  acGoaot  waat  paflad  aatvafli  Mmob. 

Brad.  T\m  canoo  cant  tkmrd  cap! .  KiM^ 
aoilboy  toM  Im,  ihty  heard  Ke  wai  oaaa  to 
take  tbem,  aad  Imb^  ttan ;  but  he  aMaanl 
tbetn  it  waa  aa  auch  tlmf :  amt  be  ipeot 
aboard  the  friitale,  and  awari  ta  be  trae  to 
tbem,  and  that  be  woold  aid  them  ia  aay  Ibiiif 
babad:  aad  ea|il.  CaUilbfdeaaiaaboanl  biai, 
and  tkmj  made  uiieuatatogpe  aambw. 

Mi.  Empp.  Wbat  amenladid  eaataa  Udd 
PMke  CulUfodI  ? 

Bmad.    He  gafa  him  eonie  ehMBf -ilvff. 

JUdL  What!  IKdI|pTebimabivSif.atiHr? 

Brmd,  Yet ;  and  befare  bim  twagrcalffiina. 

Kidd,  Did  I  go  aboard  him,  yoo  raaMiP 

M.  Gea^  Mr.  Kidd,  %A  him  wbataacatiani 
wiN. 

Joat  TurtOH.  Capt  Kidd,  will  jprni  lib  tbia 
witneta  aar  ^aaatioDa  f 

Kidd.  My  lord,  what  eifDifiea  it  ?  Were 
thara  aoC  90  of  the  mea  tbai  moanied  T  1  taid, 
let  at  take  this  ship ;  and,  did  they  aet  all  ean- 
aiilt  and  say,  where  there  is  oae  that  will  Are 
agaiast  the'  pirate,  there  are  tm  that  will  Are 
against  you.  And  so  they  went  and  look  the 
goada  aad  left  me.  1  asb  yoo,  whether  thb  he 
not  true  ? 

Bntd,  My  lord,  be  nerer  make  any  thing 
like  it,  that  be  would  take  Cnltifbrd  ;  but  he 
awoae  la  be  true  to  them. 

Kidd.  Did  not  I  propose  to  my  men  to  take 
aapt.  Cullilbrd  ?  Did  you  never  bear  any  body 
say  so  ?^~'Brad.  No. 

Kidd.  Did  you  not  say  yesterday,  that  I 
was  come  to  take  them  T 

Brad.  I  said,  they  eaoM  and  told  j^ou  they 
heard  so ;  and  you  asaoredtbem,  you  intended 
no  auch  thing. 

Kidd.  YoQ  swore  1  gave  them  four  gms 
yesterday,  and  now  you  say  but  two. 

Sol.  den.  It  was  Palmer  that  said  four. 

Brad.    1  said  but  two,  and  no  more. 

CL  qfArr.  Cant  Kidd,  have  you  any  thing 

opa  to  ask  him  r 

Kidd.  It  signifiaa  aotbing  to  ask  bim  any 
tbiBg. 

G.  ofArr.  Robert  Lamley,  wUI  you  ask 
tbb  wbusaa  any  thing  f 

Laml^.  1  only  ask  bhn,  whether  I  was  not 
aDapprsaticaP 

JaM.  IWfsn.  Anawer  tbat  question, 

Bmd.  My  lard,  be  was  a  serraat 

Jost.  IWton.    To  whaM  ? 

Bntd.  ToMr.Oweaa. 

Just.  IWtfsn.  Wm  bis  OMister  aboard  then  f 

BradL   Yea,  my  lord. 

CL  ffArr.    William  Jenkins,  will  you  ask 
the  ailasM  mj  thing  ? 
^  Jsakms.  I  desire  him  to  say,  whether  i  waa 
aaarvaatyornot? 

Bi«4.    Yais  my  laid^  be  waa  servant  to  the 


Jusl.3Wesn.  Waa  bia  Biator  aboard 

Brad.   Hawaaabaafd  Ibaaw 

CLffArr.  Gabriel  Ls«e,  wiM  yoa 
any  qoealiaaa  P— La^.  Na,  Mr. 

CL  fdArr.  Hagb  Parrot,  wil  ya« 
aaytbmg?-. PofTW.  Nai 

CLtfArr.  Bishard  Bvbaai^  ini 
this  witoem  any  thing  ? 

BarUtum.   1  bava  aatbing  to  adi  bii 
desirs  him  to  speak  the  tvatb^ 
oal  the  csntaio'a  aervaat. 

Bmd.  Ha  was,  my  kud. 

CL^Arr.  ]>a%  MaHbi»  will 
aaytlNagr 

Mmlkm.    I  bava  natbing  to  say  but 
befcaa.    I  sabout  nayatif  to  iba 


P 

Mm 


;  but 


wball 


Kidd.  Ha  has  perjured  himaclf  in 
things. 
JaM.  IWtoM.  In  what?  GivwaA ' 
Kidd.  In  a  great  many  instances :  about  tb^- 
gimaytbatisoaaHiiag:  aad  tbaa  ha  aayai  Iba 
slup  want  froas  rtymawth  the  bcginniai^  af 
May,  aad  belbra  ha  said  it  was  m  April,  tbatia 
another  thing:  and,  my  lord,  the  maiiuma 
aad  toM  ancbaw,  aad  cabWi,  aad  wiat 


the V  would,  and  he  says  I  gave  tbem  to 


bis  is  fiUaa.  And  now  be  saya 
to  wliat  ha  did  balbre ;  lor  then  Im  said,  we 
went  out  in  April,  and  now  ia  tha  bsgianing  af 
May. 

Just.  TVWon.  Ha  dkl  aol  coafioa  bimaeirto 
a  day ;  be  smd,  aboat  the  hegianiagafMagr. 

Sol.  Gen.  Call  Jeaepb  Palmer.  (Wboap- 
peered.)  Mr.  Palmer,  jfray  giva  my  lard  aad 
tlm  juiy  an  aceamit  ol  eapuin  Kidd  aad  bia 
craw,  where  they  went,  and  what  they  dM. 

Palmer.  We  went  from  Ptynuwlb  to  Hair 
York,  iu  the  year  1696,  and  in  the  way  leak  a 
French  sliip,  and  carried  her  to  New  Yark, 
and  sold  her ;  ami  there  he  put  up  artidra  to 
iavito  men  aboard  his  ship,  and  what  tbaa  leak 
was  to  be  divided  into  so  manysbaraa,  whaiaef 
captain  Kidd  waa  to  have  40,*tha  real  to  ba  di- 
vioed  among  the  men ;  and  iu  Scptembar  M« 
lowing  we  went  from  tbeoce,  aad  wa  had  tbaa 
about  160  men :  from  theaoe  we  went  to  Ma- 
deras,  from  tbeace  to  Bonavis,  than  to  81, 
Jauger,  then  to  Joanna,  then  to  Mabala,  Ibatf 
to  Joanna  again,  aad  tben  to  Meto  in  the  Rad- 
sea,  where  he  watered  and  wooded  hia  abip, 
and  then  to  Bab*s-Key,  a  small  island  ia  Iba 
Red -sea ;  and  when  ba  caase  there,  be  ordarod 
bis  men  to  look  out  on  the  high  laada  far  tba 
Mecca  fleet,  aad  expected  the  fleet  to  aaaM 
tbat  way ;  and  be  sent  some  men  in  hia  beat, 
with  orders  either  to  take  a  prisoner,  ortobria|p 
word  what  ships  wero  tbero.  He  seat  bia  beat 
twice,  and  they  made  no  diaoovary ;  bat  Iba 
third  time  they  went,  they  oaoM  within  aigbt 
of  the  ships,  aud  brought  word,  that  thero  woaa 
14  or  15 mil  lyiug  there  with  Dutch, and  Kn|^- 
lish,  and  Moonsli  colours,  sod  a  great  abi|p 
with  red  coloars,  ready  to  sad :  aad  Ihaa  capt. 
Kidd  ordered  his  men  to  look  out  an  Iba  atbar 
side  the  high  lands,  far  fear  the  sbipa  abooU 
pambioi:  and  at  lait  tba  sbipa  aaioa  ~ 
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KidA,  There  W  no  gretl  •oetsion  fi>r  tbu. 

Palmer.  There  were  Moort  aod  Turics  be-^ 
kmging  t^  these  abips.  Aod  about  the  1 5th  of 
August  the  fleet  came  down,  aod  captaio  Kidd 
fell  ia  with  them :  hM  quartfcrw  roaster  and  some 
of  his  men  were  saying,  let  ns  go  aboard  them 
to-aigfat :  BOr  says  he,  we  will*  take  onr  choice 
of  them  in  the  rooming ;  and  in  the  morning 
he  went  anieag  them,  and  fired  at  them,  but 
took  none  of  them  ;  lie  fband  thev  were  too 
strong  for  him,  and  went  away :  ana  afler  this, 
going  to  Carrawar,  lie  took  a  ship,  omed  The 
Mai(kn :  it  was  between  Carrawar  and  this 
place ;  they  reckoned  they  were  not  tkr  from 
the  island  of  St.  John :  he  took  this  ah^  and 
took.ouCof  her  some  JpcpR^>  ^  bale  of  coflbe ; 
am!  some  more  bales  or  coffee  came  on  board,  but 
he  retained  onlv  one  bale,  and  the  pepper,  and 
said,  he  woulcf  not  cumber  bis  ship  with  soch 
atuflT:  and  Parker  and  a  Portuguese  he  took 
out,  one  ibr  a  pilot,  the  other  for  a  Un^isler ; 
and  two  of  the  men  he  ordered  to  be  hoisted  op, 
and  whipped  with  a  naked  cutlass. 

KM.  laskthisonetlnng:  didtheMocca 
ieetfire  first  at  me,  or  I  at  tiiem ? 

Palmer.    No,  they  fired  first 

Kidd,  And  just  now  the  other  said,  I  fired 
first:  isnothe  penuredP 

Just.  IXirton,  Mr.  Bradinham,  did  he  fire 
first,  or  no  P 

Br^  He  fired  at  them ;  I  only  said,  yon 
fired  at  them ;   I  did  not  say  first  or  last. 

Palmer,  After  this  he  went  to  Carrawar,  to 
an  English  factory,  and  wooded  jmd  watered 
his  ship,  and  one  Harrey  came  and  demanded 
these  two  men ;  and  capt.  Kidd  denied  that  he 
bad  any  such  men  on  board,  and  kept  them  in 
the  hold. 

SoL  Oen.    Is  that  an  English  flictory  ? 

Palmer.  Yes:  several  of  captain  Kidd's 
meii  left  him  there^  and  sevoral  more  would 
hare  left  him,  if  they  could  bare  conreDieDtly 
gone  ashore ,  and  the  same  crening  he  put  to 
aea,  he  met  a  Portuguese  ship,  and  fixight  her. 

JCufd.    Who  fired  there  first  ? 

Palmer.  The  Portuguese  fired  first 

Kidd.   You  do  not  tell  that  story  right 

Palmer.  After  he  left  this  Portuguese  ship,^ 
he  went  to  the  island  of  Malabar,  and  robbed 
the  natif  ea,  and  set  their  houses  on  fire,  and  took 
•Be  of  the  natives,  and  bound  him  to  a  tree, 
aod  shot  him  Co  death. 

SoL  Gen.  Did  yon  see  the  houses  on  fin  P 

Palmer.  Yes ;  and  afterwards  we  went  to 
CaUicut,  and  met  with  a  Moorish  ship  in 
Nerember,  8kipper  Alitehel  was  oommander; 
and  Iherewera  taken  out  of  her  two  horses, 
aad  cotton,  and  quills :  and  this  ship  he  ear- 
ned to  Madagascar.  Some  time  in  December 
foHowing  we  came  to  the  coast  of  Malabar. 

Mr.  RUkpp.  Can  you  tell  what  year  it  was? 

Palmer.-  It  was  in  December,.  1697. 

Mr.  Knapp.   Where  was  this  P 

jPelsMT.  Aboattwelveleagueofit>mCallient. 

Mr.  Knapp.    W  haft  sort  ^  ship  was  it  f 

Folmer.    A  Moorish  ketch. 

Ut^Kmn»*  What  burtfaea  WM  ihef 
VOL.  XIV. 


Palmer.  About  fifty  ton. 

Mr.  Knapp.   What  did  you  do  there  ? 

Palmer.  Capt  Kidd  was  lying  at  anchor, 
and  this  ketch  came  between  Him  and  the 
shore ;  and  he  sent  the  boat,  and  they  brought 
the  ketch  to  the  ship,  and  took  out  of  her 
thirty  bales  of  sugar-candy,  tobacco,  sugar, 
and  myrrh. 

Mr.  Knapp.  What  did  they  do  with  these 
goods? 

Palmer.  When  they  had  taken  them  out, 
they  were  shared  between  the  men  in  messes^ 
se? en  men  to  a  mess,  for  their  own  spendmg. 

Mr.  Knapp.  Had  the  prisoners  at  the  bar 
aay  share  ? — Palmer.  All  the  men  had. 

Mr.  Knapp.  What  share  had  capt.  KiddP 

Palmer.  1  cannot  tell  whether  he  had  his 
Ibrty  sharea  of  that,  or  no. 

Mr.  Knapp.  What  did  they  do  with  the 
shipf— Palnier.   They  burnt  her. 

Sol.  Gen.  Pray  now  go  on.  What  did  they 
do  next? 

Pansier.  Some  time  in  Januaiy  they  met 
with  a  PMuguese  ship. 

Sol.  Gen,    Where? 

Palmer.  Off  of  Anjingo,  an  EngKsh  fimtdry  : 
it  was  apretty  way  offshore. 

Sol.  Gen.   What  ship  was  it? 

Palmer.  A  PortugoABse  ship.  ' 

Kidd,  You  said,  it  was  just  by  Caliicot 
yesterday. 

Sol.  Gen.   Whereabouts  was  it? 

Palmer.  On  the  coast  of  Malabar ;  it  might 
be  about  ten  or  twelre  kagues'fit>m  Callicut. 
'^Sol.  Gen.     What  goods  were  in  the  ship 
when  she  was  taken  ? 

Palmer.  There  were  two  chests  of  Indisin 
goods,  two  chests  of  opium,  some  rice,  butter^ 
wax,  and  iron. 

Sol.  Gen.  What  was  the  value  of  those 
goods? 

Palmer.  Truly  I  cannot  tell  the  ralue  of 
them. 

Sol.  Gen.  What  did  they  do  with  thosfe 
goods? 

Palmer.  The  wax  and  iron  he  put  on  board 
,  the  Noreraber,  and  some  on  board  his  own  ship. 

SoL  Gen.  Did  he  sell  any  of  these  goods  ? 

Palmer.  No ;  but  he  sold  the  opium  on  the 
coast. 

SoL  Gen.  Did  he  keep  the  ship  ? 

Palmer.  No,  but  seven  or  eight  days,  and 
then  he  quitted  her  ;  there  were  scime  Dutch- 
men coming,  and  he  sunk  that  ship.  The 
produce  of  Uie  ship  was  shared. 

SoL  Gen.  Had  the  prisoners  at  the  bar  any 
share? — Palmer,   Yes. 

CLo/Arr.    Had  William  Kidd  any  share? 

Palmer.    Yes. 

CL  qf'Arr.  Had  Robert  Laraley  any  share? 

Palmer.    Yes. 

CLqfArr.  Had  William  Jenkins  any  shareP 

Palmer.    Yes. 

CL  ofArr,    Had  Gabriel  Loffe  any  share  P 

Palmer.    Yes. 

CLrfArr.  Had  Hugh  Fairot  any  i 

Papier.    Yes. 

a 
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Um  any  tiMf  P— Barliconk  No, 

CL^Arr.    Duiy  MvHiM,  will  joa 
him  anr  tluBe  P 

MuUmi,   N« ;  b«l «rfT  1  mit. Ic 
vpon  hw  BMtfcHy'g  pnpltiailiiiB ;  1 
luntwil j»  espMslnig  to  Imw  the  hwrfl  «f  it 
with  the  •fiMBoe. 

JuiL  TVrton.  Thtt  does  not  Ml  uaier  Ibi 
jorv't  ceorideratioii. 

&.  ^ilrr.  Yon,  the  priaeiiefe  al  the  her, 
win  yo«  eev  en j  thieg  for  yourtelf ee  vpmt 
theee  twu  ioeictaeots? 

KiM.  1  win  eot  trouble  the  eourteeyoMre, 
for  it  iia felly. 

CL^Arr.  Rohert  Lenley,  whet  hafe  ye« 
Id  say  for  yoerMlf  ? 

Limiew.   Nethiof ,  ht  thet  i  wee  a  wifal 

CL  qTArr.  wSlian  Jcokiaa,  what  hate 
yea  to  say  ? 

Jemkms.  I  was  a  serraat,  my  lerd. 

a.  of  Arr.  Gebiiel  lioie,  hete  yea  eay 
thing  to  say  r 

ug't,  my  lordv  I  ask  hiaSy  whether  1  ever 
actedany  thieg  in  taldeg  these  ships»  hot enly 
nnder  my  caumin's  ooamand  ? 

Palmer,    lie  eoled  as  ether  men  Si. 

CL  tf  Arr.  Hugh  Parrot,  have  yea  aay 
thiwtosayf 

Parrot,  I  can  say  no  mere  than  1  have  aoU. 

CL  ^  Arr,  RwlMrd  BertioerOy  have  yea 
any  thing  to  sav  f 

mrUc&m.  My  hnid,  I  am  a  ssrvant 

CLqfArr.  Daihy  MuUins,  what  have  ya« 
tesayP 

MuUhu.  Did  ooicaptaia  Kadd  eAn  anw, 
his  commisasg  wooM  hear  hiai  eat  in  what  ke 
did? 

Pabmer.  Yea;  1  heve  heard  him  eAsa  eay 
that. 

Jost  TWfeo.  But  hew  came  vea  la  m 
aheerdCoOifoidr 

MuUku,    Per  want,  my  lord. 

Jast.  TkHom.  Gentlemen  of  the  Jury,  Hon 
are  several  persone,  via.  William  Kidd,  Rekert 
Lamley,  Wm.  JenkhM,  Gahrid  Ludk.  Hi^k 
Panret,  Richard  Barlioom,  and  I>aihy  MaKM, 


CLofArr.  Had  Rfekaid  Biriieon  any 
ihsrer--PeAMr.  Yea. 

CLffArr.   HadDoiky  MoHiaoanyohareP 

Psftiwr.  Yes;  these  goods  were  shercd, 
end  we  hoaght  provieloa  with  them. 

ridd.  Yon  say,  this  ship  was  taken  off  of 
Aiuingo,  and  that  it  wns  twelve  loegaeo  from 
Calli^  and  this  Ai\iingo  is  fifty  Icagoca 
from  CalUcut. 

Palmer,    It  is  aJl  opou  one  coast 

SoL  Gea,  Give  en  account  of  vour  cooung 
ki  Madagascar,  and  what  followed. 

Pelwer.  They  found  a  ship,  called  The  Re- 
adhitiea,  captain  Cdliford  was  eomasander; 
and  several  of  the  men  came  off  to  cant.  Kidd, 
that  were  ftrmeHy  ecquainlsd'  with  him ;  and 
tkey  eeid,  We  keer  yea  are  come  to  kang  us : 
eays  he.  It  is  no  such  thing:  andaflnwarde 
tkey  went  ahoard  each  other,  and  ceptain  Kidd 
.Bade  pretcstatione  to  be  true  to  them.  There 
were  ibor  goot  in  the  ship,  and  he  preasnted 
these  guns  to  Cnlliford. 

Kidd.  Did  I  prment  him  with  my  guns  P 
Because  I  would  not  turn  pinte,  you  rogues, 
jou  would  make  me  one ! 

Baron  Befiel/.  What  did  ceptain  Kidd  say 
to  CnlKford,  when  they  were  drinking  to- 
gether? 

PelsKT.  They  made  a  tub  of  boesboo,  ao 
tiMnr  call  It,  (it  n  made  of  water,  and  Umcs, 
ano  sugar^  and  there  thev  drank  to  one  eno- 
ther ;  and,  aays  captain  Kidd,  before  I  would 
do  you  any  daamge,  1  had  rather  my  eoul 
aheuld  broil  m  hell-fire. 

8oLOem.   Was  you  there  then  ? 

Palmer,  This  waa  on  the  quarter-deck  of 
Ike  Mocca  frigate. 

SoL  Gem,  What  were  tkose  men  m  that 
flhip  ?  What  did  you  apprehend  them  to  bef 

Palmer,  They  were  piratea. 

Sol,  Gen,  Did  captain  Kidd  or  his  men  offer 
to  take  them? 

Palmer,  He  did  never  propose  any  ouch 
thing. 

Sol.  Gen.  Now  you  may  ask  him  what  ques- 
tions you  will. 

Kidd.  There  were  twenty  ofthem  en  board, 
and  left  me. 

Palmer.  Captain  Kidd  and  Culliford  were 
as  great  friends  as  could  be. 

SoL  Gen.  Ask  him  what  questions  you 
please. 

Kidd,  It  signifies  nothiiHr  to  ask  any  qoes- 
tions ;  a  couple  of  roguee  will  swear  any  thmg. 

SoL  Gen,   Will  you  ask  him  any  queetieBa  ? 

Kidd,   No. 

CL  efArr,  Robert  Lamley,  will  you  esk 
ktm  any  questions  ? —  LamUy.  No. 

CL  qfArr.  William  Jenkins,  will  you  ask 
kim  any  questions? 

Jenkim,  No;  I  have  no  more  to  aay,  but 
what  I  aaul  before. 

CI,  ff  Arr,  Gabriel  Loffe,  have  you  any 
ihing  to  ask  him  fp^^^ijffe.  No. 

C7.  if  Arr.  Hi^  Aurot,  will  you  ask  tke 
wilnasB  any  Miistkui? 

Parrot.  Mo. 


they  all  stand  indicted  for  piracy :  indeed  there 
are  tkree  aiore  indicted  witk  them,  vis.  Nichelan 
Churchill,  Jamea  Howe,  and  Abel  Owena ;  kwl 
tkey  kave  oonfeaeed  themeelfeo  guilty,  and  ya« 
are  now  eased  of  any  enquiry  coocening  Ihem, 
and  are  onlr  to  consider  of  the  other  seven,  who 
are  indielod  upon  two  several  indiitmsis;  oon 
is,  for  the  piratical  and  folonioiis  taldag  awrny 
a  Moorisk  kalch,  to  the  value  of  50<.  and  tka 
goodstkereiB  Is  thevahwof  lOOl.;  this  was 
m  December,  1697 :  and  the  other  lo,  for  pim* 
tically  oeising  and  taking  away  goads  k>  Oka 
value  of  701.  from  the  Artugal  shi^  toolva 
lesgow  from  Callicut,  in  the  &st  iJHiee,  Now 
to  Siese  two  indictments  tbeee  prisoosre  at  the 
bar  have  pleaded,  not  gnihy ;  and  whether  tkiy 
are  00  or  no,  you  are  to  dotemune  apon  tha 
evidence  given  you.  There  have  been  twn 
witnesses  produced  for  tke  king,  Rohaii  Birm* 
dinham,  «d  Jeaiffc  NaMrTTwilkMl 
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yoa  with  tht  lyiitwu  of  tfMir  distmct  «ri- 
denoe,  befM  they  ame  in  tU  tluDgi;  and 
if  I  manlion  wiiat  oam  Cu  «ud»  it  if,  in  eflcflty 
what  the  other  said  also. 

GvotfeoMn,  It  appean.  thai  ca|it.  SJdd, 
withaarenty  paiaona  ahoaid  hia  ahip,  oalled 
the  Adfentnra-ffaUey,  went  fraoi  Eugtaod  in 
the  year  1696,  hafing  a  oommiaaton  of  mart 
and  reptiaal,  to  tdw  the  Taiala,  ahiaa  and 
gooda  cirtha  French  king,  or  any  of  hta  anh- 
jeeta.  he  then  beinf  at  war  with  tlie  hin|f  of 
Enipand  ;  and  anmer  oomnriaMon  for  aeinng 
piratea.  He  has  not  indeed  produced  theae 
comnmsiona  to  yon  now,  thoogh  ho  did  on 
another  trial.  But  he  wgent  out  on  a  vary  ho- 
nest deaiffn,  and  in  parsnanoe  of  it  he  took  a 
French  snip  in  hia  passage  to  New  Yoric,  and 
hnwighl  her  thither,  and  had  her  Iqqfally  con- 
demned. Bat  while  he  was  there,  it  appears 
that  he  had  other  thoughts  possessed  him,  and 
wicked  intentions  to  torn  pirate^  andnotto  take 
them  ;  and  that  he  might  be  well  manned,  he 
makea  proclamation  amongst  the  mariners 
there,  thatsnch  of  them  as  wooid  come  aboard 
his  ship,  and  assist  him  in  his  enterpriacs, 
should  lia?e  their  aharaa  of  what  prixea  or 
booties  eouM  be  taken  ;  and  he  propeeed,  that 
he  wonM  have  forty  shares  for  himself,  and  the 
test  should  be  equally  distributed  amongst  the 
marinera  according  to  agreement,  the  whole 
being  divided  into  160  shares,  aa  I  rsmrwher : 
By  mis  meana  hia  number  was  incraaaed  fram 
70  to  150.  They  aetaail  from  New  York,  and 
(after  many  other  phwea  mentioned  by  the  wit- 
nesses) they  came  to  a  place  called  Baba-key, 
which  it  aeems  is  in  the  Red  Sea ;  and  there 
they  staid  a  considerable  time,  1  thmk  about 
three  weeks,  and  this  was  in  expectation  to 
meet  with  the  Mecca  fleet,  which  lie  mtended 
to  make  a  prize  ;  ami  during  his  stay  at  Baba> 
key,  he  aent  hia  boat  three  aeireral  timea  to 
C[et  intelligence  of  this  fleet;  the  two  first 
tunes  there  was  no  account  of  anv  thing ;  hut 
the  third  time  there  was  notice  orongni,  that 
tbey  were  ready  to  eail,  and  that  they  had 
English,  Dutch,  and  Mooriah  coloora :  And 
when  he  bad  thia  intelligence,  to  prerent  their 
tscaping  him,  he  sends  men  aahore,  to  so  on 
the  high  lands,  to  obaenre  when  they  md  ac- 
tually sail ;  and  when  he  had  DOtico  that  they 
were  under  sail,  he  likewiae  safled,  and  went 
through  the  fleet,  and  made  aomeahota  at  aome 
of  the  ahips ;  but  it  appearing  that  thcj  had  a 
oan?ojr,  and  that  they  were  loo  atmg  for  him, 
he  quitted  the  prise  there,  of  which  ne  had  ao 
graat  expectation.  But  afterwarda  he  went  on, 
and  took  hu  course  towards  Carrawar,  and 
there  be  takaaa  Moorish  ship  ;  and  Paricer,  an 
Englishman,  the  commander  of  her,  and  a 
Fiortngueae  also  were  taken  out  of  her.  From 
thence  they  went  to  Mahdnur,  andthera  heaeni 
aome  men  ashore,  and  there  tlMtr  burnt  pome 
honees  ;  and  after  that  took  a  Moorish  ship, 
for  which  thev  hate  been  tried.  Afletwatds, 
b  December  *  1697,  (now  I  cooaeto  the  first 
indiotaBent)npQn  that  feiycoaat,  aome  langBsa 
from  CallicQt,  they  took  a  Mottriabhiteh,  and 


this  keleh  and  the  goods  aboard  it,  which 
acme  quantitiea  of  augar-candy,  sugar,  and 
tobacco:  It  teems  theae  ywda  were  shared  be- 
tween  themaboard  the  ship;  the  witnessis  not 
confident  what  share  the  captain  then  had,  bnl 
what  the  captain  had  not  waa  divided  amongal 
them.  The  wttneases  say,  they  burnt  tba 
keloh,  beeanae  she  waa  not  useful  to  them,  and 
the  men  that  went  on  board  were  put  ashore* 
Now  this  is  the  matter  of  the  first  indictment^ 
the  jpiraticalhr  seising  and  plundering  this 
keleb,  and  taxing  the  goods  out  of  her,  and 
tfividtng  them  amongst  the  priaanan;  holh 
the  wiUiMSM  proTO  there  waa  n  djatribntion  of 
them. 

They  then  come  to  tho  nest  month,  and  that 
ia  January;  and  this  is  the  matter  of  the  at* 
cond  indkstoienl,  for  piratically  taldng  aeveni 
gooda,  to  the  rahie  of  aeventy  ponnda,  frofea 
the  marinera  of  the  ahip  catted  the  P^rtefai 
ahjp :  and  theae  witneaaaa  pro? e  the  taking  cf 
thb  ship  on  the  coaat  of  Callicut ;  and  thera 
aboard 


thia  ship  several  aorte  of  goodsL 
opinm,  rice,  beea-wax,  butler,  and  other  aortaof 
gooda,  which  they  judge  might  be  worth  four 
or  five  hundred  ponnda.  Now  aflar  thia,  thera 
wera  eomeDntoi  shins  thai  gave  chaoe  to  thn 
captain,  and  he  waa  Mroed  to  leave  the  ahip  ; 
but  he  took  eome  of  the  gooda  into  hb  owa 
ahip,  and  the  rest  were  sohl,  and  the  monsy 
divided  among  the  nseu :  The  captain  called 
them  one  by  one  into  hia  cabin,  and  so  they 
had  their  aeveral  shsres,  according  to  the  pro- 
poaala  at  New  York.  It  ia  not  possible  for 
them  to  say  they  saw  eveiy  man's  share  paid  ; 
bill  they  aav,  tfaial  they  were  all  called  by  name 
to  recsive  their  shares,  and  they  went  into  the 
cabin  for  that  purpoee,  and  they  believe  they 
had  all  their  flmaies  according  to  agreement, 
beoanae  none  compUined  that  they  had  it  not 

Gentlemen,  There  is  but  one  thing  mora 
that  I  will  mention  to  you.  When  they  came 
to  Madagaacar,  there  waa  one  Culliibrd,  who 
waa  a  pirate :  and  ho  aent  aome  of  his  crew 
aboard,  to  know  whether  oapt  Kidd  waa  not 
come  with  a  deaiffu  to  aeise  them,  and  hang 
them;  and  he  declared  he  had  no  such  design : 
And  be  and  Culliford  were  extremely  kind  to 
one  another,  and  made  visito  and  presents  In 
each  other ;  and  capt.  Kidd  gave  two  guna  to 
Culliford  as  one  of  the  witnesses  says ;  nut  thn 
other  witness  saya,  there  were  four  guns  that 
he  gare  to  Culhford,  who  was  engaml  in  thn 
aame  design  of  piracy ;  and  CnUiiora  preacnU 
ed  other  thingb  to  Kldd. 

But  now,  Gentlemen,  the  hnsineM  fou  are 
to  enquire  into  ia,  the  pralical  taking  of  .theae 
ahips:  and  the  witneasea  have  positiaaly  and  di- 
rectly iMTOved  not  onl  v  the  takujif  thnshipa,  but 
theeeising  the  goods  and  sdhng  them,  and 
sharing  the  money.  And  if  theae  witnesses  say 
true,  as  nothing  appeara  to  the  contrary  by  tM 
priaoBsrs  croas-examinhig-them,  or  otherwiae^ 
they  are  not  at  all  canlradicted,  or  their  credl- 
bilii^  made  qneationihle:  And  they  are  enck 
aa  are  moat  hKely  to  know  what  waa  done,  be- 
iqg  wifli  them  m  thn  wholn  ftyitga^  and  en- 
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SM^  with  thein  in  thoM  MitnnfiiMa  Ana 
V  you  can  give  entire  credit  to  tne  witneMee, 
yoa  will  probebly  ttnd  these  penons  gnihy  of 
die  piracy  they  are  charired  with  ;  which  I 
lea? e  to  your  oonsideratioo. 

Now  indeed  tbeie  are  three  of  them  that 
are  lerfants,  and  perhaps  you  may  think 
their  case  is  ditferent  from  the  rest ;  Robert 
Lamley,  wlio  was  a  servant  to  Owens  the 
cook;  William  Jenkins,  who  was  senrant 
to  the  mate ;  and  Richard  Barlicorn,  who  was 
ner? ant  to  capt.  Kidd.  And  thoiii^  the  wit- 
nemes  do  prove,  that  tliey  had  their  several 
shares  of  the  fpoods  and  money ;  yet,  notwith- 
alanding,  that  tliev  beiuj^senrauts,  their  mssters 

Kt  be  entitled  to  their  shares:  So  that  if  you 
^e  they  were  servants,  and  commanded  to 
Ccrre  and  assist  their  masters  in  what  they  did, 
I  must  leave  it  to  yon,  whether  you  will  thmk  At 
to  distingiiiBh  their  case  from  tne  rest.  1  do  not 
find,  that  the  others  say  any  thing  material  in 
their  own  defence,  tliey  have  called  no  wit- 
Besses  at  all.  Hie  captain  lays  the  bhmie  on 
the  men,  and  the  men  seem  to  lay  the  blame 
on  him  :  He  went  out  on  a  good  desi|;n,  to 
take  pirates,  had  he  pursued  it ;  hut  instead  of 
that,  it  appears  that  be  turned  pirate  himself, 
and  took  tne  ships  and  goods  of  friends  instead 
•f  enemies,  which  was  a  notorious  breach  of 
tmst,  as  well  as  a  manifest  violation  of  law. 
The  evidence  seems  strong  against  them, 
which  1  leave  to  you  to  consider  of. 

[Then  the  Jury  withdrew,  and  after  a  short 
apace  brought  in  their  verdict.] 

CL  of  Arr,  Gentlemen,  answer  to  lour 
names:    Jo.  Watson. — Jo.  Wat  ton,  Here,'&c. 

CLofArr,  Are  you  all  agreed  of  your  Ver- 
dict P—^/smes.  Yes. 

CL  BfArr,    Who  shall  speak  for  you  ? 

Omius.  Foreman. 

CL  of  Arr.  William  Kidd,  hold  up  thy  hand. 

SVhich  he  did.)  Lix»k  upon  the  prisoner, 
ow  say  vou  ?  Is  Wiilisin  Kidd  guilty  of  the 
piracy  and  robbery  whereof  be  stands  indicted, 
m  the  first  indictment,  or  not  guilty  ? 

Foreman*  Guilty. 

CL  rf  Arr,  Is  Itnbert  Lamley  guilty  or  not 
guilty  i* — Foreman,  Not  guilty. 

Ct.  of' Arr.  Is  William  Jenkina  guijty,  or 
not  guilty  P — Foreman.  Not  guilty. 

CL  of  Arr,  Is  Gabriel  Lofie  guilty,  or  not 
goiltv  r—fbrfman.  Guiltv. 

CL(fArr,  Is  Hugh  Wrrot  guilty,  or  not 
guilty  P — Foreman,  Guilty. 

CL  of  Arr,  Is  Richard  liarlicom  guilty,  or 
DStgudtyP — Foreman,  Not  guilty. 

CL  if  Arr,  Is  Darby  Mullins  guilty,  or  not 
guilty  r-—Forenuifi.  Guilty. 

[The  same  Verdict  was  given  to  all  the  pri* 
loners  upon  the  other  indictments.] 

Robert  Culli(brd,  Nicholas  Churchill,  Darby 

Mnllins,  and  John  Eldridge,  were  arraigned  for 

toking  the  ship  called  the  Great  Mahomet,  and 

ssicing  the  goods  to  a  considembhs  value :  to 

Kthej|^ssded,Motg«ultjr. 
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Robert    Cnllilsrd,   Chardull,   Howe 
Mnllins  were  again  indicted  for  anathcr 
taken  pwalicaUy  by  ifaem,   to   whick 
pleadetl,  Not  guilty* 

Robert  CutlTfbrd'  and  Robert  Hickman 
again  arraigned  for  piratically  seiang  ai 
ship,  calMths  Hatisfactkm,  to  which 
pleaded.  Not  guilty. 

Robert  Colliford  and  Robert  Hicknan 
again   indicted   for  piracy  committed 
Moorish  ship;  to  which  they  pleaded 
gmliy. 

[Then  tbs  court  proceeding  to  the  trials  of 
the  persons  albremeutiooed ;  Robert  CnllifiMnd 
retracted  his  plea,  and  pleaded  guihy,  and  nr* 
guetl  his  couiioi^  in  upon  his  majesty's  pro- 
clamation ;  and  bis  case  being  particular,  was 
argued  by  his  counsel,  for  tlie  benefit  of  his 
miyesty's  pardon :  And  Churchill,  Howe,  Mul* 
line  and  Hickman,  likewise  pleading  guilty, 
John  Eldridge  waa  tried  by  himself,  and  fmuMl 
guUty.] 

A(\er  the  trials  were  over,  judgment  against 
Culliford  was  respited,  and  be  set  aside ;  the 
other  prisuocrs  were  called  to  the  bar  in  order  to 
receive  their  sentence,  as  follows  : 

CL  of'  Arr.  W  illiam  Kidd,  hold  op  thy 
hand.  (Which  he  did.)  W  hat  canst  thou  say 
for  thyselt'P  Thou  hast  been  indicted  fot  several 
piracies,  and  robberies,  and  murder,  and  hero* 
upon  hast  been  convicted  :  What  hast  thou  to 
say  for  thyself,  why  thou  shoiildst  not  die  ac- 
cording to  law  ? 

Kidd,  I  have  nothing  to  say,  but  that  1  havo 
been  sworn  against  by  perjured  and  widtcd 
people. 

CI,  of  Arr.  Nicholas  Churchill,  hoM  np  thy 
hand.  What  hast  thou  to  say,  ifec.  P 

ChmrchilL  I  came  in  upon  his  msjesty's  pro- 
clamation. 

CLtfArr,  James  Howe,  What  hast  thoo  to 
say.  Sec.  P 

Mtme.  I  came  in  upon  the  king's  gracionn 
proclamation,  and  hope  I  sliall  receive  the  be- 
nefit thereof. 

CL  of  Arr.  Gabriel  Loffe,  What  hast  tboa 
to  say,  lice.  T-^Jjtffir.  Not  guilty. 

CI.  ^ Arr,  Hugh  Parrot,  What  hastthoa 
to  say,  &c.  P 

Parrot.  I  came  and  surrendered  myself  to 
my  lord  Bellamont. 

CLofArr.  Abel  Owens,  What  hast  thoo  to 
say  ? 

'Ou:en$,  I  came  in  upon  his  majesty's  pro- 
clamation, and  desire  the  benefit  of  it. 

CL  of  Arr,  Darby  Mullins,  What  bast  thou 
to  say,'  &c.  ? 

Muilmi.  1  csme  home  upon  the  king*s  gvm« 
cious  proclamation. 

CLofArr,  John  EMridge,  What  hastthoa 
to  say,  &c.  P 

Eldridge.  I  have  but  little  to  say  ;  I  am  se- 
cused  but  for  one  thing,  and  that  is  all,  aad  I 
have  been  falsely  sccined  ;  I  cast  myself  o« 
yoor  kidikips  nd  the  hottooiablo  beDck. 
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CL  ef  Arr.  Robert  Hickmin,  Whmt  hart 

thou  to  say,  ^c.  ? 

Hickmmn,  I  oune  in  acoordinfir  to  the  kiiiff|s 
proclaaialioD  ;  1  came  in  within  the  time  li- 
mited. 

[Then  proclamation  for  ailencewu  made^ 
while  aentenots  was  pronouncing.] 

Dr.  Oxenden,  Yon  the  prisoners  at  the  bar, 
WiUiam  KuM,  Nicholas  Church'dU  James 
Howe,  Gabriel  LoflTe,  Hugh  Parrot,  Abd 
Owens,  Darby  Mnllins,  Robert  Hickman,  and 
John  Eldridge ;  yon  hare  been  severally  in- 
dicted forsereral  piracies  and  robberies,  and 
you  William  Kidd  for  murder.  You  hare  been 
tried  by  the  laws  of  the  land,  and  Convicted  ; 


and  nothing  now  retnaim^  but  that  aentence  be 
passed  according  to  the  law.  And  the  seDtenoa 
of  the  hiw  is  this  ; 

*  You  shall  be  taken  fVom  the  place  where 
*  you  are,  and  be  carried  to  the  place  from 

<  whence  you  came,  and  from  thence  to  Uia 
'  place  of  execution,  and  there  be  severally 
'  hanged  by  your  necks  until  you  be  dea«L 

<  And  the  Lord  have  mercy  on  your  souls.' 

Kidd,  My  lord,  it  is  a  very  hard  sentence. 
For  my  |»art,  I  am  the  innocentcst  person  of 
them  all,  only  I  have  been  sworn  againat  by 
perjured  peiaons. 

Captain  Kidd  was  afterwards  executed  ac* 
conling  to  the  sentence. 


417.  Proceedings  iin  Parliament  against  William  Earl  of  Port- 
land, John  Lord  Sommees,  Edward  Earl  of  Obford,  and 
Chahles  Lord  Halifax,  upon  an  Impeachment  for  High 
Crimes  and  Misdemeanors;  as  also  against  John  Lord  Ha- 
vEkSHAM,  for  Words  spoken  at  a  Conference  between  th^ 
Lords  and  Commons :  13  William  IIL  a.  d.  170L* 


April  1,  1701. 

A  MESSAGE  was  brought  from  the  Com- 
looDs  by  sir  John  Levison  Gower,  and  others, 
who  at  the  bar  of  the  House  of  Lords,  in  the 
name  of  the  Hnuse  of  Coinmona,  and  all  the 
Coiuuionfl  of  Eiiiflaud,  impeached  William  ear] 
of  Purtlaiui  of  liit(h  crimes  and  mi-silemeanors  ; 
and  acquaioled  this  Uuuse,  That  tlie  House  of 

*  Upon  occasion  of  these  Proceeding,  8vrift 
composed  and  published  his  "  Discourse  on 
the  Contests  and  Disseutions  betireen  the  No- 
bles and  the  Summons  in  Atliens  and  Rome, 
with  the  Consequences  they  had  upon  both 
those  ft$tates,"  of  which  Hawksworth  says : 

**  This  discourse  is  a  kind  of  remoustrance 
in  behalf  of  king^  William  and  bis  friends, 
a^inst  the  procmin^^  of  the  House  of  Com- 
mons ;  and  was  published  dorins:  the  recess  of 
parlisment  in  the  summer  of  1701,  with  a?ieir 
to  cn{^^  them  in  milder  measures,  when  they 
nhould  meet  af;ain. 

*'  At  this  time  Lewis  14  was  making  large 
strides  towards  universal  monarchy,  plots  were 
carrying:  on  at  8t.  Germnins ;  the  Dutch  had 
acknowleil^eil  the  dnke  of  Anjou  as  king  of 
Spain ;  and  kin^  William  was  made  extremely 
uneasy  by  tlie  riolence  with  which  many  of  his 
ministers  and  chief  favourites  were  pursued  by 
the  Commons.  The  king,  to  appease  their  re- 
nentment,  had  made  several  changes  in  his  mi- 
nistry, and  removed  some  of  his  most  faithful 
servants  from  places  of  the  highest  trust  ami 
dignity :  this  expedient,  however,  hail  proved 
ineffectual,  and  the  Commons  persisted  in  their 
oppofition.   .They  begtn  by  impeaching  Wil- 


Commons  will,  in  due  time,  exhibit  particular 
artioles  against  him,  and  make  good  the  same. 

A  Committee  appointed  to  inspect  the  Jour« 
nals  of  this  House,  io  relation  to  the  proeeed- 
ings  of  this  House  in  cases  of  Impeach menls 
for  misdemeaaors,  and  to  report  to  tlie  House. 

A  Message  was  brought  from  tlie  Gomoaoos 
by  Mr.  Harcourt  and  others,  who  at  the  bar  of 
this  House,  in  the  name  of  tlie  House  of  Com- 

liam  Beutinck,  earl  of  Portland,  groom  of  the 
stole ;  and  proceeded  to  the  impeachment  of 
John  9ommcr8,  baron  Summers  of  Evesham, 
iirst  lord  kee|)er,  afterwards  lord  chancellor ; 
Edward  Russel,  earl  of  Orford,  lord  treasurer 
of  the  navy,  and  one  of  the  lords  commissioners 
of  the  Admiralty ;  and  Charles  Montague,  eart 
of  Halifax,  one  of  the  commissioners  of  the 
Treasury,  and  afterward  chancellor  of  the  Ex- 
chequer. Its  general  purport  is  to  damp  the 
warmth  of  the  Commons,  by  shewing  that  the 
measures  they  pnrsned  had  a  direct  tendency 
to  bring  on  the  tyrann^r  which  they  profestei! 
to  oppose ;  and  the  particular  cases  of^  the  im- 
peached lords  are  paralleled  in  Athenian  cha- 
nctera." 

In  this  work.  Summers  under  the  nsme  of 
Aristidea,  Orford  under  that  of  ThenistocleSy 
Halifax  under  that  of  Pericles,  and  Portland 
under  that  of  Pbocion,  are  describeil  as  follows : 

<*  Their  next  great  man  was  Arisiides.  Be- 
side the  mighty  service  he  had  dime  his  coun- 
try \t  the  wars,  he  was  a  person  of  the  strictest 
justice,  and  best  ac(}uainted  with  the  laws  as 
well  as  forms  of  their  government,  so  that  he 
was  in  a  manner  chancellor  of  Athens.     This 
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a^oos,  and  all  the  CommoiM  of  Epffindt  im- 
peacbei^  John  lord  SomiBcn  of  higti  orimei 
and  misdefiieaiion ;  and  aoqaainted  tCii  Hoiue» 
That  the  Houae  of  ComnMma  will,  in  due  tinie, 

many  upon  a  slight  and  fUae  aoeosation  of  fti- 
Tooring  arbitrary  power ;  was  banbhcd  by  os- 
tradsm ;  which,  rendered  into  modern  Eng- 
lish, would  signify,  that  they  voted  lie  should 
be  remoTed  from  their  presence  and  council  for 
«ver«  But,  however,  they  had  the  wit  to  recal 
him,  and  to  that  action  owed  the  preservation 
of  their  state  by  his  future  services.  For,  it 
must  be  still  confessed  in  behalf  of  the  Athenian 
people,  that  thev  never  conceived  themselves 
perractly  infallible,  nor  arrived  to  the  heights 
«if  modem  assemblies,  to  make  obstinacv  con- 
firm what  sudden  heat  and  temerity  negan. 
Thev  thought  it  not  below  the  dignity  of  an  as- 
aemnly  to  endeavour  at  correcting  an  ill  step ; 
at  least  to  rcpeni,  though  it  often  feD  out  too 
late. 

**  Themistocles  was  at  first  a  commoner  liim- 
•df :  it  was  he,  that  raised  the  Athenians  to 
thdr  greatness  at  sea,  which  he  thought  to  be 
the  true  and  constant  interest  of  that  common- 
wealth ;  an<l  the  famous  naval  victory  over  the 
Fenians  at  Salamis  was  owing  to  his  conduct. 
It  seems  the  people  observed  somewhat  of 
haughtiness  in  nis  temper  and  behaviour,  and 
therefore  banished  him  lor  five  years ;  but  find- 
ing some  slight  nuitter  of  accusation  against 
him,  they  sent  to  seize  his  person,  and  he 
hardly  escaped  to  the  Persian  conrt;  from 
whence,  if  the  love  of  his  country  had  not  sur- 
mounted its  base  ingratitude  to  him,  he  had 
many  invitations  to  return  at  the  head  of  the 
Persian  fleet,  and  take  a  terrible  revenge,  but 
he  rather  chose  a  voluntary  death. 

**  The  people  of  Athens  impeached  Pericles, 
fbr  misapplymjr  the  public  revenues  to  his  own 
private  use.  He  had  been  a  person  of  great 
descrvings  from  the  republic,  was  an  admirable 
speaker,  and  very  popular.  His  accounts  were 
confused,  and  he  could  not  then  give  them  up ; 
therefore  merely  to  divert  that  difliculty,  and 
the  consequences  of  it,  he  was  forced  to  engage 
his  country  in  the  Peloponnesian  war,  the 
longest  that  ever  was  known  in  Greece,  and 
which  ended  in  the  utter  rqin  of  Athens. 

**  In  the  time  of  Alexander  and  his  captains, 
the  Athenians  ti  ere  offered  an  opportunity  of 
recovering  their  liberty,  and  being  restored  to 
their  former  state ;  out  the  wise  turn  they 
thought  to  give  the  matter,  was  by  an  impeach- 
ment and  sacrifice  of  the  author,  to  hinder  the 
auccess.  For.  ^nter  the  destruction  of  Thebes 
hy  Alexander,  this  prince  designing  the  oon- 

5 nest  of  Athens  was  prevented  hy  niock>n  the 
itheniaa  general,  then  ambassador  from  that 
state ;  who,  by  bis  great  wisdom  and  skill  at 
negoctations,  divoted  Alexander  from  hia  de- 
Mgn,  and  restored  the  Athenians  to  hb  favour. 
The  very  same  success  he  had  with  Antipater 
afler  Alexander's  death,  at  which  time  the  go- 
Teroroent  was  new  regulated  by  Solon's  laws : 
Imt  PblyperehoDi  in  hatred  la  rhodoii,  having 
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exhibit  particular  Articles  against  the  said4ord, 
and  make  good  the  same. 

A  Message  waa  broogfat  firom  the  Commons 
by  ookmel  fiieriy  and  owera,  who,  at  the  bar 

by  order  of  the  young  king,  whose  governor 
be  was,  restw^  tho^  whom  Phocion  had  ba- 
nished, the  plot  succeeded.  Phocion  was  ac- 
cused by  popular  orators,  and  put  to  death." 

And  in  hia  Dedicatkin  to  the  Tale  of  a  Tub, 
he  thus  addresses  lord  Sommers : 

"  Your  lordship's  name  on  the  front  in  ca- 
pital letters  will  at  any  time  get  off"  one  edition : 
neither  would  I  desire  any  other  help  to  grow 
an  alderimin,  than  a  patent  fbr  the  sole  privi- 
lege of  dedicating  to  your  lordship. 

**  I  should  now,  in  right  of  a  dedicator^  give 
year  lordship  a  list  of  your  own  virtues,  and  al 
the  same  time  be  very  unwilling  to  offend  your 
modesty ;  hut  chiefly,  I  should  celebrate  your 
liberality  towards  men  of  great  parts  and  small 
fortunes,  and  give  you  broad  bints,  that  I  mean 
myself.  And  1  was  just  going  on,  in  the  usual 
method,  to  pcnise  a  hnndred  or  two  of  dedica- 
tions, and  transcribe  an  aboitract  to  be  applied 
to  your  lordship ;  but  I  was  diverted  by  a  cer- 
tain accident :  for,  upon  the  covers  of  these 
papers,  I  casually  observed  written  in  large 
letters  the  two  following  words,  *  Detur  Dig- 

*  nissimo ;'  which,  for  aught  I  knew,  might 
contain  some  important  meaniug.  But  it  un- 
luckily fell  out,  that  none  of  the  authors  I  em- 
ploy understood  Latin  (thouj^h  I  have  them 
often  in  pay  to  translate  out  of  that  language.) 
I  was  tlierefore  compelled  to  have  recourse  to 
the  curate  of  our  parish,  who  Englished  it  thus, 

<  Let  it  be  given  to  the  worthiest  :*  and  hia 
comment  was,  that  the  author  meant  hb  work 
should  be  dedicated  to  the  suUimest  genius  of 
the  age  for  vrit,  learning,  judgment,  etoquetice, 
and  wisdom.  I  called  at  a  poet's  chamber 
(who  works  for  my  shup)  in  au  alley  hard  by, 
shewed  him  the  translation,  and  desired  his  opi- 
nion, who  it  was  that  the  author  could  mean : 
he  told  me,  after  some  consideration,  *  that 

<  vanity  was  a  thing  he  abhorred ;  but  by  the 

*  description,  he  thought  himself  to  be  the  per- 
'  son  aimed  at  ;*  and  at  the  same  time,  he  very 
kindly  oflered  his  own  assistance  eratisy  to- 
wards penning  a  dedication  to  himself.  I  de- 
sired him  however  to  give  a  second  guess; 

*  Why  then,'  said  he,  *  it  must  be  I,  or  my 
^  lord  Sommers.*  From  thence  I  went  to  se- 
veral other  wits  of  my  acquaintance,  with  no 
small  hazard  and  weariness  to  my  person, from 
a  prodigious  number  of  dark,  winding  stairs ; 
but  found  them  all  in  the  same  story,  both  of 

J^onr  lordship  and  themselves.  Now  your 
ordship  b  to  uoderstand,  that  thb  proceeding 
was  not  of  my  own  invention ;  ror  [  have 
aomewhere  heard,  it  b  a  maxim,  that  those  to 
whom  evenr  -body  allows  the  second  place, 
have  an  undoubted  title  to  the  first 

<*  Thb  infiUliUy  convinced  me,  that  your 
lordship  was  the  persoD  intended  by  the  author. 
Bat  bemg  very  unaoqauBttd  in  the  atyle  and 
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of  this  Houte,  in  the  oame  of  the  Hoosc  of 
CoDifuoDi,  and  all  the  Cooimont  of  En^and, 
impeached  Edward  earl  of  Orford  oThigh 
crimes  and  misdemeanon ;  and  aoqmiinted 
this  House,  That  the  Commons  will,  in  due 

form  of  dedications,  1  employed  those  wits 
aforesaid,  to  furnish  me  with  hints  and  mate- 
rials, towards  a  panegyric  upon  your  lordship's 
virtues. 

**  In  two  days,  they  brought  me  ten  sheets 
of  paper,  filled  no  on  every  side.  They  swore 
to  me,  that  they  nad  ransacked  whatever  ooiild 
be  found  in  the  characters  'of  Socrates,  Aris> 
tides,  Epaminondas,  Cato,  Tully,  Atticns,  and 
other  bard  names,  which  I  cannot  now  recol- 
lect. However,  1  have  reawn  to  believe,  they 
imposed  upon  my  ignorance ;  because,  when 
1  came  to  read  over  their  collections,  there  was 
Aot  a  syllable  there,  hut  what  I  and  every  body 
^^  knew  as  well  as  themselves :  therefore  I 
grievously  suspect  a  cheat ;  and  that  these  au- 
3iors  of  mine,  stole  and  transcribed  every  word, 
from  the  universal  report  of  mankind.  So  that 
I  look  upon  myself,  as  fifty  shillings  out  of 
pocket,  to  no  manner  of  purpose. 

•<  If,  by  altering  the  title,  I  could  make  the 
same  materials  serve  for  another  dedication  ("as 
my  betters  have  done)  it  would  help  to  malce 
up  my  loss ;  but,  I  have  made  several  persons 
dip  here  and  there  in  those  papers,  and  b^re 
khe^  read  tliree  lines,  they  have  all  assured  me 
plainly,  that  thev  cannot  possibly  be  applied  to 
any  person  beside  your  loniship. 

**  I  expected,  indeed,  to  have  beard  of  your 
k»rdsliip*s  bravery  at  the  head  of  an  army ;  of 
your  undaunted  courage  in  mounting  a  breach, 
or  scaling  a  wall ;  or,  to  have  had  your  pedi- 
gree traced  in  a  rmeal  descent  from  the  house 
of  Austria ;  or,  of  your  wonderful  talent  at 
dress  and  dancing ;  or,  your  profound  know- 
ledge in  algebra,  metaphysics,  and  the  oriental 
tongues.  %ut  to  ply  the  worid  with  an  old 
besleii  story  of  your  wit,  and  eloquciioe,  and 
learning,  and  wisdom,  and  justice,  and  polite- 
ness,  and  candour,  and  evenness  of  temper  in 
all  scenes  of  life ;  of  that  great  discernment  in 
discovering,  and  readiness  in  favouring  deserv- 
ing men ;  with  forty  other  common  topics ;  I 
confess,  1  have  neither  oouseienoe,  nor  counte- 
nance to  do  it  Because  there  is  no  virtue, 
either  of  a  public  or  private  lile,  which  some 
circumstances  of  your  own  have  not  often  pro- 
duced upon  the  stage  of  the  world ;  and  tuose 
few,  which,  for  want  of  occasions  to  exert  them, 
might  otherwise  have  iMssed  unseen,  or  nnob- 
nerved,  by  yonr  friends,  your  enemies  have  at 
length  brought  to  light. 

«*  It  is  true,  I  should  be  very  kith,  the  bright 
example  of  your  lordship's  virtues  should  be 
lost  to  after- ages,  both  for  their  sake  and  your 
own." 

After  Swift  became  a  Tory,  he  expressed 
himself  soinewbat  diflerently.  In  his  History 
of  the  Four  Last  Years  of  the  Queen,  as  to 
which  be  says,  that  he  shall  aot  "  mloglt  pa- 


time,  exhibit  partictdar  Articles  agauist  the  said 
lord,  and  make  good  the  same. 

A  Message  was  brought  from  the  Commons 
by  Mr.  Bruges  and  otiwrs,  who  at  the  bar  of 
this  House,  m  the  name  of  the  House  of  Com- 

negyric  or  satire  with  a  history  intended  to  in- 
form posterity  as  well  as  to  instruct  those  of 
the  present  age,  who  may  be  ignorant  or  mis- 
led," is  the  following  passage : 

**  The  lord  Sommers  may  very  desttrvedly  be 
reputed  the  head  and  oracle  of  that  party  :  he 
lias  raised  himself  by  the  concurrence  or  many 
circumstanoes,  to  the  greatest  employ nients  of 
the  state,  without  the  least  support  irom  birth 
or  fortune :  he  has  constantly,  and  with  great 
steadiness,  cultivated  those  principles,  under 
which  he  p^rew.  That  accident  which  first 
produced  him  into  the  worid,  of  pleading  for 
the  bishops  whom  king  James  had  sent  to  the 
Tower,  might  have  proved  a  piece  of  merit,  as 
honourable  as  it  was  fortunate ;  but  the  old  re- 
publican spirit,  which  the  Rcvolntion  had  re- 
stored, b^^  to  teach  other  lessons — ^That 
since  we  had  accepted  a  new  king,  from  a  Cal- 
vinistical  commonwealth,  we  must  also  admit 
new  maxims,  in  religion  and  government.  But 
since  the  nobility  and  gentry  would  probaUy 
adhere  to  the  established  church,  and  to  the 
rights  of  monarchy,  as  delivered  down  from 
their  ancestors ;  it  was  the  practice  of  those 
politicians,  to  introduce  such  men,  as  were  perw 
iectly  indifierent  to  any  or  no  religion,  and  who 
were  not  likely  to  inherit  much  loTidty,  tnm 
those,  to  whom  they  owed  their  birth.  Of  this 
number  was  the  person  I  am  now  describing. 
1  have  hardly  loMwa  any  man,  with  talents 
more  proper  to  acquire  and  preserve  the  fovour 
of  a  prince ;  never  oflendmg  In  word  or  ges- 
ture; in  the  highest  degree  courteous  and 
complaisant;  wherein  he  set  an  excellent 
example  to  his  colleagues,  which  they  ^  not 
think  fit  to  follow :  but  this  extreme  dvilHy  ia 
universal  and  nndistiognished ;  and  in  privala 
conversation,  where  he  observes  it  as  faivnhibly 
as  if  he  were  in  the  greatest  avembly,  it  is 
sometimes  censured  as  formal.  Two  reasons 
are  assigned  for  thuibehavkrar:  first,  from  the 
consdonsness  of  his  humble  original,  he  keepa 
all  familiarity  at  the  utmost  distance,  whkh 
otherwise  might  be  apt  to  intrude ;  the  seoottd, 
that  being  sensible  how  subject  be  is  to  vioteat 
passions,  lie  avoids  all  incitemeats  to  them,  by 
teaching  those  he  converses  with,  ftom  his  own 
example,  to  keep  a  great  way  within  tha 
bounos  of  decency  and  respect.  And  it  is  in- 
deed true,  that  no  man  is  more  apt  to  take  fire, 
upon  the  Ica^t  appearance  of  provocation  ( 
which  temper  he  strives  to  subdue,  with  the 
utmost  violence  upon  himself:  so  that  hia 
breast  has  been  seen  to  heave,  and  his  eyes  to 
sparkle  with  rage,  in  those  very  moments  whea 
hw  words,  and  the  cadence  of  bis  voice,  were 
in  the  humblest  and  softest  msnner :  perhaps 
that  force  upon  his  nature,  may  cause  that  In- 
satiable love  of  revenge,  whiim  his  detracton 
ky  la  his  chaige,  who  tonsequeatly  reekoa 
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nooK,  and  all  the  Coanuooii  of  KnjjIaDd,  im  •    parlianiait  aitsttiiiUIed,  bcjp  Irave  to  reprewnl 
peaclicU  Charlei  lord  Halifax  of  liig^  criroei 


to  your  m^csiy,  that  the  House  uf*  Conn 

in  J  misdcmesiiiori ;  and  acquainted  tliia  HouKc,  hate  ic?enlJy  impeacbefl,  at  tb«  bar  ot' mir 

tliat  the  Hiiu^e  of  Commoiw  will,  in  due  time,  House,  William  earl  ol*  I'Ortland,  Jnho  kird 

exhibit  uarticularArtii'lea  against  tbeaaid  lord,  Sonimoni,  Edward  earl  of  UrtunI,  and  Charles 

and  make  good  the  same.  btrd    Ilalilax,    uf  high    crimei*  aud   iiiisdo* 

^    ••  ^  meaoors ;  and  tliey  hating  ac«|iMhilcd  im,  thai 

^     .,         .   .  .    «.  ...  *'•*>  ****^  *"  «^"«  ^"n«»  exhibit  iiartieuUr  Ar- 

The  llouw  lieing  mored,  That  an  Addreis  tides  agaiu^t  the  said  lordv,  aud  make  good 

be  made  to  his  majesty,  that  he  will  be  |)lcosed  the  saiiu* ;  we  do  iiii»st  liiiiiility  bcM-ech  yuur 

to  pass  no  censure  or  punishment  upon  the  majesty,  i but  your  majtiiiy  ndl  be  |ilease«l  not 

lords  ira|ieached,  duriiig  the  ilependanoe  of  the  to  |ium  any  cinsure  u|Mm  tlum,  uiuil  they  are 

Impeaihmeiit  in  this  lluuse,  tried  upon  the  same  im|Machmeiil*i,  aud  jud};- 

After  debate,  the  question  was  put,  Tliat  a  ment  be  given  accunhiig  to  tlie  luiage  of  par- 

oommittee  shall  be  mimediatcljr  ap|iointed  to  liament,  and  the  laws  ut  the  Uud." 
draw  up  an  Address  to  his  majesty,  that  his 
majesty  will  be  pleasicd  nut  to  pass  auv  ceosure  Ma}*  h. 


agamst  them  in  Uiis  House  sliail  De  tried .'  It  ^^  ,^6  earl  of  Portland,  the  earl  if  Orioni, 

wss  resulf «l  m  the  affirmaUTe,  and  a  com-  "^^  «„««•«,  ami  the  Ion!  HaUiai/mnA 

nittee  ai>pomted  immediately  to  draw  up  the  „^  ^^  j,,^  ,|^                                 • 

Address.  ««        .     ••                  ..          .... 

The  House  was  adjourned  during  pleasure,  "*»'"  «^e  House  was  adjourned  dunng  plea- 

and  the  Lords  went  to  the  committee.    After  ™™-  .  After  some  time  the  House  was  re- 

■ome  time  the  House  was  resumed,  and  the  turned,  and  the  loid  steward  reporte«l  the  nes. 

Lord  Steward  reported,  that  the  committee  had  "ff*  5  '^"•="  ^^  ««*  ««><*  •«««*  »»  •»  w»^- 

drawn  an  Address,  as  ordered ;  which  was  read  w*™"  • 

and  agreed  to,  as  followeth :  „  A  Alewagc  was  sent  to  the  Commons  by  lir 

"  We  your  majesty's  most  loyal  and  dutiful  Robert  Legard  and  sir  Riibard  Holford,  to  ae- 

subjects,  the  Lords  spiritual  and  temporal  in  ^«I*""  !'**^"»  ***•*  ^^^y  •»•»*"«['  "«  ^"^^  1«*  ^1 

...Jl^.......».^..._^^_^__..^_  of  Auril  last,  sent  up  to  their  lonlships  an  Im- 

diasimulation    among  his   chief   perfections.  |»«chinent  against  William  eari  of  Portland,  cC 

Af  arice  he  has  none ;  and  his  ambition  is  gra-  *•»»*»  """«*  ^^^  misdemeanors ;  and  having 

ttfied  by  being  the  uncoutea»ted  head  of  his  wso*©"  the  15lh  day  of  the  same  month,  se- 

party.  With  an  excellent  undenUnding,  adorn-  verally  impeached  John  lord  Sommers.  Edward 

edbv  all  the  poUteparUof  leamiog,  he  has  "''  o*  tMord,  and  Charles  lord  Halifax,  of 

Tery  little  taste  for  cou?er»aiion,  to  which  he  *"?*•  crimes  and  misdemeanors,  iheir  loidshipa 

prefix  tlie  pleasure  of  reading  and  thinking ;  ^!''"*'  themselves  oblijred  to  put  them  in  mind, 

and  iu  the  intervals  of  his  Ume,  amuses  himself  l»!?f  •»  y**."<>  Particular  Articles  have  been  ex- 

with  an  Uliterate  chaplain,  an  humble  compa-  n*""^*  ■8^"*  the  said  lords ;  which,  after  im- 

nion,  or  a  favnurite  servant."  |ieachments  have  l«een  so  lonif  depending,  w 

Id    his  Conduct    of    Uie  AUies,  Vc.    he  *J"^  '\r!'V  '\"i'  l|e«*«i'*  ^'""ceriied,  and 

speaks  of  Halifiix  as  a  man  who  liy.  heavy  »ff"^'^W«=  ^  *»»*'  »"«»»>«»*  ^  parliament  in  such 

burdens  upon  others,  which  he  would  not  touch  ^^*'^* 

with  one  of  his  fingers.  '^^^^  ' 

In  a  Letter  to  Qohogbroke  (dated  December  A  Message  was  brought  from  the  Commons 

19,  1719,)  he  savs,  **  that  Sommers's  tiiiior-  by  colouel  liierly  und  othem,  with  the  ;irtichBi 

ousnature,joined  with  the  trade  of  a  common  of  Impeach luent  si^ainst  £d»vanl  earl  of  Or- 

lawyer,  and  the  consciousness  of  a  mean  ex-  ford  ;  .uid  to  acqiiuiut  iliis  House,  Thai  the 

traetion,  had  taught  him  the  regularity  of  an  niuttcT  of  tin;  Chargi>  was  contained  iu  the  Ar- 

iJderman  or  a  genllaman  usher."  tides;  and  ulso,  Tiut  he  was  couimanded  to 

In  bis  Remarks  on  Uafu'sCharactersof  the  pray  and  demand,  that  the  earl  of  Orford  do 

Court  of  Queen  Anne,  hesavs  of  Sommers,  *'  I  give  sutBcicnt  Keturity  to  abide  the  judgment 

allow  him  to  have  possessed  all  excellent  4uali-  ,  of  the  HniiM:  of  Lords. 

fications  except  Tirtue.     He  had  viokmt  pas-  ;  A  C>«iuiniuee  appointed  to  consider  of  the 

aions,  and  hardly  subdued  them  by  his  great  '  mi.nu(.r  of  the  ('.iininijas  liclivering  Articlcaof 

prudence.'*     Of  Halilax,   **  His  encourage-  \  lmpcachiiietit,an<liie!nandiiig security  to  abide 

menta"  [of  learning  and  learned  men]  **  were  >  the  judgment  of  this  House,  aud  report  to  the 

only  gDoil  words  and  good  dinnens ;  I  never  House. 

heard  him  say  one  good  tiling,  or  beem  to  taste  The  House  was  ailiournid  during  pleasure 

what  was  said  by  another."     And  of  Portland,  for  the  Coinniiiteo  lo  meet  presently.     After 

**  As  great  a  dwice  as  ever  I  knew."    8ee  alae  some  time  the  House  was  resumed,  and  tlie 

Sprili's  Jomnal  to  Stella,  October  2,    1710.  esri  of  Siamltird  reported,  Tliat  the  committaa 

Lettor  to  Lad  v  Belty  Germaine,  J  wie  8, 1735.  bud  met,  and  inspected  the  Journals :  that  tlnv 

M  on  Qr.  tlaUny  mmI  Lord  Carteret.  do  not  fiiid  any  uMiiticmof  the  ComiiMiiianaiJ^ 
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Higr  the  Articles  at  the  bar ;  and  as  for  giving 
■ecurity,  they  find  none. 

Then  the  Articles  were  read  by  tlie  clerk,  as 
follows:  ?iz. 

ARTICLES  exhibited  by  the  KnighU,  Ctti- 
zensy  and  Burgesses,  iu  Parliameot  as- 
sembled, in  the  name  of  themselves  and  of 
all  the  Commons  of  England,  against 
EDWARD  Earl  of  ORFORD,  in  mam- 
tenance  of  their  Impeacbmeiit  against  him 
for  high  Crimes  and  Misdemeanors. 

I.  That  whereas,  for  many  years  past, 
there  hath  been  a  long  and  expensive  war, 
both  by  sea  and  land,  carried  on  by  his  majes- 
ty and  his  allies,  against  the  French  king,  for 
the  preserving  the  balance  of  Europe,  and  fbr 
preventing  the  growth  of  the  immoderate  power 
of  the  said  French  king ;  towards  the  prosecn- 
tion  of  which  war,  jpneat  sums  of  money  have 
been  given  and  levied  by  authority  of  parlia- 
ment, and  many  debts  Save  been  contracted, 
which  remain  a  very  heavy  burthen  upon  the 
people  of  Ens^land ;  the  said  Earl  being  tlien 
of  his  majesty's  most  honourable  privy  council, 
but  always  preferring  his  private  mterest  to  the 
good  of  the  public,  and  taking  advantage  of 
the  ready  access  he  had  to  his  majesty's 
person,  jurin^r  the  continuance  of  the  said 
war,  in  vtolati))n  of  his  duty  and  trust,  hath 
procured  from  his  majesty  ona  or  more  grant 
or  grants,  of  several  manors,  messuages,  lands, 
tenements,  and  hereditaments,  within  the  king- 
doms of  England  or  Ireland,  or  elsewhere 
within  his  majesty's  dominioDS,  of  a  great 
yearly  value,  and  also  of  exorbitant  sums  of 
money,  to  be  made  to  him,  or  others  in  trust 
for  him,  but  to  his  use,  the  profits  whereof  he 
now  enjoys ;  whereby  the  standing  revenues 
of  the  crown  of  England,  which  ought  to  be 
applied  to  the  service  of  the  public,  are  ffreatly 
diminished,  and  the  people  of  England  mereby 
burthened  with  debts,  and  subjected  to  grievous 
taxes. 

II.  That,  iu  breach  of  the  trust  reposed  in 
him,  whilst  he  was  commander  in  chief  of  the 
navy  royal  of  England,  in  ^r  near  the  Streiglits 
of  Gibraltar,  and  within  the  time  aforesaid,  he 
the  said  Earl  did  receive  great  sums  of  the  pub- 
lic money,  issued  out  to  nim  for  the  service  of 
the  navy,  which  he  hath  converted  to  his  owu 
private  use,  and  unlawfully  and  unjustly  pro- 
cured a  privy  seal  or  privy  seals  to  discharge 
him  from  accompting  to  the  public  for  the 
same ;  and  also  hath  received  other  c^reatsunis 
of  money  from  bis  majesty's  exchequer,  as 
paymaSer  or  receiver  general  of  the  nav}^ 
without  giving  a  due  and  legal  account  there- 
of; whereby  he  hath  occasioned  great  clamours 
and  discontents  among  the  seamen  and  others 
belonging  to  his  majesty's  navy,  who  are  there- 
by rMUced  to  great  miseries  and  necessities, 
fur  ivant  of  their  iust  dues,  to  the  great  dis- 
couragement, and  discredit  of  tb«  public  ser* 
vice. 

VOL.  XIV, 


I I I.  That  he  the  ^id  Enri  while  he  was  in 
several  ports  belonging  to  the  king  of  Spain's 
dominions,  did  receive,  from  the  said  king  aud 
olhcrx,  considerable  sums  of  money,  and  great 
quantities  of  wine,  oil,  and  other  provisions  for 
the  fleet  to  a  very  great  value,  for  all  which 
he  ought  to  have  accompted ;  but  the  said 
Earl  did  convert  the  same  to  his  own  use,  and 
did  either  embezzle  those  provisions,  or  reckon- 
ed them  as  bought  with  the  money  allowed 
for  furnishing  the  navy  with  firesh  provisions ; 
and  that,  for  the  advancing  his  own  private  in- 
terest, and  s^urinjg  himself  from  rendering  any 
accompt  to  the  public,  he  the  said  Earl,  during 
the  said  war,  procured,  enjoyed,  and  possess- 
ed, divers  ^reat  offices,  which  wereinconsistent, 
and  in  their  nature  improper  to  be  executed  by 
one  and  the  same  person,  and  which  ought  to 
be,  and  by  the  laws  and  usages  of  this  realni 
were  and  are  appointed  and  designed,  as  checks 
one  upon  the  other,  in  breach  of  the  said  laws, 
to  the  dishonour  of  bis  majesty,  and  pr^udice 
of  his  people. 

IV.  That  he  the  said  Earl,  within  the  tini» 
aforesaid,  bath  clandestinely,  contrary  to  tho 
law  of  nations,  sold  and  disposed  of  seyferal 
vessels,  with  their  ladings  and  cargo  taken, 
under  pretence  of  prize,  by  bb  majesty's  ships 
of  war,  without  condemnation  or  judicial  pro- 
ceedings, and  converted  the  money  to  his  own 
use;  well  knowing,  if  they  bad  been  condemn- 
ed, as  by  law  they  ought  to  have  been,  one 
tenth  (aner  customs  allowed)  and  one  third 
part  of  the  value  thereof,  the  customs  and 
the  said  tenth  being  deducted,  are,  by  act  of 
parliament,  appropriated  to  es|)ecial  uses ;  by 
which  proceedings,  the  public  has  been  greatly 
endamaged  and  defrauded,  and  the  debts  of 
the  nation  increased. 

V.  And  whereas  complaints  were  made  to 
the  commiuioners  for  executing  the  office  of 
lord  high  admiral  of  'England  (where  the  said 
earl  at  that  time  presided),  by  the  company 
tradiuf^  to  the  East  Indies,  of  divers  piracies 
committeil  in  the  South  East  seas,  to  the  de- 
struction of  their  trade,  desiring  they  might 
have  letters  of  marque  granted  to  them, 
whereby  to  be  empowered  (though  at  their  own 
charge)  to  suppress  such  pirates :  but  the  said 
Earl,  preferring  his  own  interest,  discouraged 
and  rejected  their  request  and  proposal ;  and 
in  some  short  time  after,  jointly  with  others 
did  procure  a  commission  for  one  Wrti.  Kidd  ;* 
as  likewise  a  grant  under  the  great  seal  of 
England,  to  and  for  the  use  of  Iiim  the  said 
Earl  and  others,  of  the  ships  and  goods  of 
certain  persons  therein  named,  and  also  of  all 
goods  found  on  board  the  said  ships:  and 
the  said  company  having  intimation  of  a  com- 
mission granted  to  the  said  Kidd,  being  appre- 
hensive ol'  the  ill  consequences  of  the  same,  did 
apply  themselves  (0  the  said  Board  of  Admi- 
ralty, desiring  to  know  what  powers  and  in- 

•  See  the  Trial  of  csptain  Kidd,  p.  139  ^ 
this  Volume. 
R 


M33        13  WILLIAM  Iir.  Procftdingi  against  tke  E.  ofPirUand  MndoOiert,  [fiU 
rtnietioni  wm  gim ;  but  «irh  tbri 
■blriTqneiil  oil  draicil ;  and  KiiM, 


I.  who  irw 

a  U  be  ■  jierton  nf  ill  rauie  ■nd  ivpuU- 
tioB,  ortlrred  to  |iursue  th(!  inleDdcd  fo^an, 
in  irliich  he  diil  cammit  dUen  jiiracin  and  M- 
pndvlioai  on  ilie  higli  leui,  U-iii^  ihfntncu- 
CDUr.ignl  iliruu);b  llie  lii>|>«  of  Iicid^;  protrclnl 
hr  the  hi^h  Elalinn  anil  inliTekt  ul*  Ibe  lud 
Kul,  ia  Tiulktiuii  of  llie  law  of  aalioM,  and  (h« 
inlCTTuplior 
of  Eayland, 

VI.  That  Ihe  iiiil  Earl,  witliin  the  lime 
■Tomaid,  when  an  tiurrid  i;on$|>iraey  itaa  ifii- 
catertd  afrsinat  hii  luujiiij'i  lacml  uenoii, 
aod  llie  ki[it.'ilum  wm  iiiiJrr  an  ippKneDiiuii 
vf  v  imiiivdiale  uiiaAion  from  rraiirc,  aod 
<K*eraUii|>iof  WNr(|iarUculailj  tlirNhijiUuluh- 
eu)  were  armiil  aui,  tquipjied  aud  manuiil, 
in  dt'fiiice  of  the  realm,  U  u|i[ivm  tlie  intended 
jnvasiun,  did  lija  uliiiunl  endcavuur  to  iirrjudice 
and  neakeii  the  naiv  rujal  of  Eouland ;  for 
that  be  the  aaul  Bail,  bv  cidour  ul'  hi*  office 
(beinar  lite  firiii  cuintiiK'iianer  for  racciitiiif 
Ibe  office  of  Innl  hi|th  admiral  of  EniiUnd), 
witboui  the  priiiljp  otthe  oUi«r  cnmmiuioner*, 
Ctalrarv  l<i  hii  oath  and  dulv,  and  prelminer 
bia hojiei (4' (tain to  himarllto  theaafely  of  llie 
^Uic,  did  urder  capl.  8lewanl,  cnmmaodcr 
of  the  khip  Dutchen,  to  deli««r  orer,  and  put 
•a  biiard  Ibe  laid  KidJ,  mcnttoneil  in  llie  fore- 
yeinc  article,  out  of  the  laid  iliip  DulcbcN, 
■  icrral  numbrrnf  able  n-Biuen,  In  led  and  pro- 
vided at  the  ex|ience  of  the  public,  and  tlien 
diariiarvinfc  Iharduly  in  difvDceof  ifaejr  conn- 
trj>,  nnJa^imt  tbetr  own  conient,  to  Ihe  pre- 
judice of  the  puhiic  aecuriijr,  and  lo  (be  endait- 
ffrring'  of  tlie  laid  aliip  lintcbeai,  if  it  had 
beea  atladwd  bj  tlie  enemy. 

VII.  That  tlie  taid  Earl,  during:  »>«  U'd 
war,  and  at  a  time  of  the  (rrratcil  p\i^vni'y 
and  neecaaily,  when  ahijis,  mm,  ani(  money 
WR«  nantiaV  to  (fnard  ibe  aeas  and  protect 
oar  trade,  did  by  iiiisrepnieiitationi,  and  i-ni>- 
tnir;^  to  Ilia  boumlrn  duit  and  ilic  iiu>t  repm>eil 
in  him,  procure  a  cfmnl  or  nrd<;r  for  his  majca- 
^'a  aliip  the  Uolpbin,  then  ftited  nut,  mannrd, 
and  ■'quipjied  tor  the  lertire  ol'  llie  jiublic,  to 
be  emjiloj  ed  in  a  private  Ti>ya<;e  and  uniltr- 
l>king,  tor  Ihe  adianiige  of  liimielf  aiul  olben 
concerned  Willi  him  ;  in  j^iinuance  whenrnf, 
and  for  Ihrir  priinip  (rain,  llie  aaid  ahiii  wai. 
a(  the  public  exiitnec,  (tinlinutd  in  f^ireign 
p»Tt«  fur  MToral  month*.  Ii>  ihc  dexlnirlinn 
and  liKs  uf  bii  majmy'a  fiilijrrt*  ah. 131^  the 
Nine,  lo  llic  ueakenin-r  the  iisTy.  \i\  render- 
ing the  Mid  ship  iinsenireahle^  unil  itic  in- 
CKMtiig  the  dchia  of  the  public. 

VIII.  That  the  wiJEarl  dnrin|;  ihc  lime 
of  hii  Gommaudio^  the  nary  royal  <!'  England, 
4id,  ihruujrii  neglect  and  in  conum|it  of  urdem, 
tinnecetniiiy  hazard  and  c.viiutL'  to  juimineut 
dan^^rr  the  aaiJ  iiaiy  :  and  ihm,  during  ihe 
titnc  atiiresaiil,  b4viii<r  had  muny  onpuriuiiiiie* 
•r  iakiii)r  DT  deiiroyin;  the  ■hi]'«  btlnnging  to 
tbe  French  Uot;,  iLc  laid  liarl,  comnry  lo 


ad*i»,  in  diaobtdieiMe  to  orden,  aikd  in  ne^ 
lect  of  hii  duly,  did  aufier  and  permit  Ibe  WuA 
•hipa  to  return  aafa  into  their  own  barboun. 

IX.  Thai  theanid  Earl,  well  knowiujf  onr 
aoterei^  lord  Ihe  kine  tu  ba*e  bven  eiwagtd 
io  aeternl  ailiancen  with  the  em|)en>r  of  Ger- 
matiy  and  otlier  princei  and  alalcs,  particularljr 
in  a  tiealv  cniicluded  with  hii  imperial  ma- 
jelty,  in  llie  year  uf  oar  Lord  l(jtt9  ;  the  end 
and  intention  of  all  nhicli  leagues  and  trealiea 
were,  to  pmenl  the  growlli  of  llie  uower  of 
the  Krriicb  king,  and  to  stcure  England,  and 
the  •ireient  alliet  of  England  againit  the  tame  ; 
did  nolwiihslandiog,  in  concert  wllh  other 
falie  and  eiil  couowlloia.  adcLte  our  said  ao- 
tereign  lord  the  king,  in  Ihe  year  ItJlHI,  lo  enter 
intonne  Irealy  lor  dividiag  ihe  uiuiiaruby  and 
domiuiunaof  !lpain;  io  purauancc  whereof,  itt 
lln  year  1S99,  one  other  treaty  waa  entered 
into  ii«r  the  like  piirpnac,  fay  «  hicfl  trealiea  gnat 
iiyuAice  waa  duutf  id  ilie  eiii|ierTir,  an  aucieot 
ally  of  our  haid  MKt.iri.in  lord  the  king ;  and 
a  la^e  part  of  ibe  taiil  Kpauiih  dnaiiiiioni  wera 
M  be  added  lo  llie  crown  of  France;  bolk 
which  trt^tii«  were  pn judicial  lo  the  inlereal 
of  the  I'rotestant  reliuii>n  all  over  Euiopo, 
ruiiiouatu  ihetradeof  l:;ii);l3nd,aud  diabooMn^ 
■Me  to  our  antereit[u  linil  the  king,  and  lbs 
prople of  ihcK  kingituiiic.  All  whiib  crima 
and  niiialemraiioiii  were  ruinniilted  and  dono 
by  him  the  aaiil  Earl  agaiiitl  uii.'  Mirereign  lord 
ine  king,  hia  cmwn  and  dignity,  the  peaeo 
and  iuiereit  of  lliia  kiiiKibin,  anil  in  brearh 
of  the  aeveral  Iruala  reuuMd  ill  bim  tb«  niil 
Earl. 

X.  And  he  tlir  aaid  earl  nf  Orfnrd  waa  oim 
ofthe  lordi  jiiKlicra  iluriujf  liii  m^nt^a  ib- 
acncc  beyond  tlii;  aeaa,  ilie  fint  coinmimioner 
for  executing  the  office  of  lord  high  admiial 
of  Englnnd,  communder  in  chief  of  bit  mo- 
jnly'i  nary  royat,  one  of  hia  aiajcctj'a  prirj 
council,  and  treaaorer  of  Lis  majeaiy  ■  nvfj, 
or  in  *o:iic  or  noe  of  the  raid  station*,  durit« 


That  the  taid  L'oniinooK,  liy  prDletlation, 
latiug  tu  ihem&elres  ilie  lihrrly  of  exhihiiiog 
at  any  lime  hercaftn'  any  other  accuulion  or 
impeachment  agaiiikl  llie  raid  Earl ;  and  alta 
of  reply  ing  lo  his  anawen,  or  lo  any  of  tlienii 
and  ut'ulfering  proofs  10  alllheaaid  premiae«,nc 
any  of  them,  ur  nny  othrr  iin[<F.i('hiiirnl  or  ac- 
ciisaiiim  that  •^hall  he  e^hiUlid  by  them,  al 
ihooasc  bhatt  aecurding  to  ihe  coiinie  of  par- 
liami  111  ri  quire ;  do  pray  anil  dciuaiid  tlial  Iho 
kjid  Eart  may  he  put  to  aiisurr  for  tU  and 
erery  of  the  pretuisea ;  and  that  waA  pn- 
cecdiU'.{S,  ikaiuinalioiis,  trials,  and  iudglncnti, 
may  be  u|hiii  oiery  of  llirm  hud  autTuMd,  m  M 
agn'eabiuio  law  am)  justice. 

After  resdin;^  in  the  Eli.nsc  (he  said  Artlclei^ 
Ills  li.r>t>liii<  huiiiMy  x\<.s.ml  u>  \:iu-  a  ropy  of 
the  ^id  AiiieW,  and  lh»t  I.e  nriH-liI  t<«t  in  bio 
Aniiutr  to  Ihim  in  ai  ahnn  a  tiiiie  ai  iho 
Holuc  ihouM  think  til:    li  ii  tbuvuDonov 
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dercd,  Tbat  Ednrd  cirl  of  Orfbrd  mty  h>n 
»copT*rtheMid  ArtidM. 

A  MetMffe  waswDttodwCoimiMDibjdr 
Ricbonl  Holfbnt  Biid  Mr.  Pilt,  to  acijnint 
Ihem,  TliBt  ujiod  mrcb  of  the  Journkla  of  this 
Kwrne,  they  do  nut  find  tny  precedeat  of  le- 
«iirity  giTCD  to  ■bide  the  Judgment  of  tbw 
Hoote  Ey  bdj  peer,  upon  in  Impeacfaineiit  of 
bi^  crimn  and  mwdemeanon. 

Hay  14. 
Tbe  Earl  of  Oifonl  dcliTened  hia  Aniwar  to 
the  abote  Articlei  of  ImpeacbmcQi :    which 
was  read,  by  the  clerii,  a*  Ibllowa: 

Tbe  ANSWER  of  EDWARD  Earl  of  OR- 

FORD,   to   tho  ARTICLES  ezbibilMl 

agaioM  bini   by  ihe  Koigbli,  Citizena, 

and  BuruMaet,  in  PtHiament  anembled, 

in  tlw  name  of  ibenuelro,  and  of  all  the 

ComBona  of  Enghnd,  in  maintoianea 

of  Ihair  InipMefadMBt  tgainat  tha  taid 

Ear?,  fbr  high  crimei  and  miadeiiManon 

Buppoaed  to  be  com  milted  by  bin. 

The  Mid  £aH,  aarinff  to  hlmaHf  all  ad. 

vantagea  of  ezMf>ti0n  to  the  laid  Artidn,  and 

tf  net  \)emg  prnudioed  by  any  words  or  want 

oTfiinn  in  tniahb  aniwar,  and  nriDgtofaim 

all  priTilqj^  and  rigbta  belonging  la  bim  aa 

one  of  tbe  peers  «f  thi*  realm  ;  for  animr  to 

tho  laid  Aitidea,  hnmbly  with, 

I.  1^1  the  fiM  Article,  That  ba  hatiag 
for  aereinl  yeara  rendered  hia  majesty  hia  in- 
moat  aer*i(w  and  duty,  aa  a  good  and  loyal 
talgeclvaghtlodo;  hii  royal iMyeatywaagra- 
ciouily  pleaaed,  npoo  *e«end  oocadona,  to  take 
notice  m  the  aame ;  and,  not  of  Ida  wonted 
bonnly  and  of  bi«  free  will,  waa  pleased  to  gir« 
Ihe  taid  Earl  two  grants,  one  whereof  was  a 
ravetiiooary  giant  R>r  yean,  of  tome  houaen, 
depending  upon  a  then  preoedeat  eAate  for 
about  99yaata;  which  being  arorcrnoaary 
ioicrest  at  so  great  a  dirtance,  altbongh  tbe  said 
Earl  thankfully  raoeired  tba  aanse  from  hia 
m^e*ty,as  bisgraoaand  botn^,  yet  the  same 
waa  ol  DO  great  nloe :  and  the  oUiar  of  then 
was  a  grant  of  the  remainder  af  a  gmss  sum, 
•moouiog  to  about  9,00lM^  a  year  tor  9  yean ; 
wbicb  are  the  only  granta  of  any  manora, 
inesHia^es,  lands,  tcMoicats,  beied)iamals,or 
MDM  ut  money  whalsoerer,  which  he,  or  any 
in  tmst  for  him,  bath  had  from  bb  majesty : 
and  which  said  two  grants  bis  m^eaty  waa 
SMcionxly  pleased,  after  many  jreari  serrice, 
freafy  to  DMtow  npoo  bim  the  said  Esrl,  with- 
out any  tnrpriae,  MniUer  or  indirect  means  of 
tbe  said  Earl  in  obtaining  tbe  same;  andwhich 
grants,  babumblyoonceiTeB,  were  not  unosual 
in  like  eases ;  tbe  acc^iting  whereof  he  hnm- 
Uy  hopes,  wu  not  any  rioution  of  bis  duty,  or 
of  any  tmat  in  bim  the  said  Earl  tepcaed. 

II.  To  the  aaeond  Articla,  tha  aaid  Eari 
nawmlb,  antl  dniilhlhik  ba  it  anr  tiva 
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eonrerted  to  hia  own  prirate  a 
money,  iaaited  to  him  fbr  the  n 
nary ;  or  that  he  tbe  said  Earl  vver  |in>curetl 
or  hail  any  priry  M!al  or  privy  seals,  tv  dis- 
charge him  from  accoanting  for  the  aame :  hnt 
■aith,  Tbat  ho  the  said  Earl  did  make  up,  and 
upon  oath  pass  his  accompta,  fnr  the  moniea 
imprest  to  him  I'ur  the  lemct:  in  thii  artido 
mentioned,  which  accompt  was  legally  ilectarol 
and  passed,  upon  very  ilrid  and  great  exami- 
nation, by  the  lords  commission  era  of  tba 
treasury  ;  and  be  the  said  Earl  bath  hii  quitltu 
ttt  in  due  course  of  law  uuon  Ihe  ratne.  But 
the  commissioners  of  tbe  Tictnalliug-offica 
msking  some  unusual  objectiona  to  part  of  tba 
said  accompt,  concemiag  some  proriinani  fur- 
nished to  tb«  fleet  fay  the  said  Earl  in  the  king 


objection. 

been  made,  or  stood  upon,  nor  could  be  rea- 
son^ty  expected ;  his  majesty  was  pleased  t» 
direct  and  order  a  priry  seid,  to  djapente  widi 
the  fbrm  in  that  particular ;  bul  the  aoid  £arf 
did  makenoadraotaee  to  himself  thereby,  nor 
the  gOTcmment  in  the  leait 


gOTcmment 
.__.   itapi 
strict  exam  instnn,  that  le 


eall< 


I  very 

lowai 


for  the  said  prorisions,  than  bad  been  altowafl 
before  in  like  eases,  or,  ■■  ilie  aaid  Earl  is  in* 
fonned,  halh  been  since  sikiwed  ;  and  to  At 
latter  part  of  the  aaid  Article  auth,  That,  fat 
tbe  monies  by  him  recrired  as  treasurer  ar 
noeirer- general  of  the  nary,  he  bath  already 
delivered  in  bis  accompts,  and  is  leady  to  per- 
fect the  same  according  to  the  ordinary  me- 
thod, aame  of  them  lying  ready  with  tbe  audi- 
tors to  be  declared,  and  the  rest  of  them  beiqg 
made  up,  aud  deliTered  in  to  be  examined,  in 
e  passed  ;  and  saith,  after  just  al- 
lad,  be  does  not  believe  he  iball  ap- 
pear lobe  indebted  upon  the  said  aecompta| 
and  also  denies  that  any  persons  are  solbiara 
for  want  of  their  dues  in  respect  of  the  said 
Bocompis,  or  that  tiie  public  service  is  or  hath 

been   any   ways   diaoonraged  c. 

thereby,  aa  b  the  said  Attide  ia  alleged. 

III.  To  tbe  third  Article,  the  aaid  Earl  an. 
'm  that  be  recnred  any  mo- 
am  the  king  of  Spain,  or  any 
other  person,  aa  in  the  ArlicH  is  alleged ;  and 
saitb,  That  what  wine,  oil,  or  otb^jiroviaionfv 
warn  raoeired  from  tbe  king  of  Snam,  or  aaj 
othen,  for  the  fleet,  were  duly  delivered  and 
diatributed  amon^  the  officers  and  seamen 
thereof;  and  deniea  he  did  coovwt  the  same 
ts  hia  own  use,  or  did  embeasle  ady  of  the  pr^ 
visions,  or  nckooed  tham,  or  any  part  of  tbeea, 
as  boDght  with  the  money  allowea  for  Inraish- 
ing  tho  nary  with  fresh  provisiona ;  and  doaa 
also  deny  that  ba  the  said  Eari  did  enjoy  amf 
offieoa  incOBsiatsnl  in  their  nature  (as  he  wa^  . 
vised)  one  with  the  other,  or  which  were,  or 
OBght  to  be,  checks  one  upou  the  other :  oa 
lut  bt  ngr  wayi  ncnnd  or  prataodad  to  at* 
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core  bimsclt'  from  rendcrinfr  any  account  to 
the  public,  h  v  »n y  office  or  olticcs  w  haUoever, 
•r  that  he  is  Viiilly  of  the  breach  of  any  laws, 
to  his  kiio^  li  (lire,*  by  cxeculintif  any  oHice  or 
•ffices,  or  ever  fxecutiu^  ihe  si:iue,  to  the  dis- 
boiiuur  of  his  majesty,  or  to  the  pnjnrlicc  of 
his  |ieo|ile,  as  in  the  said  Article  is  alletrcd. 

IV.  To  the  fourth  Article,  the  said  Earl  an- 
twereth,  and  saith,  He  belief  os,  that  the  prizes 
taken  in  the  lute  war  were  appropriated  as 
by  the  act  of  parlianivnt  in  that  beh;ilf  is 
provide<l ;  but  denu-s  that  he  did,  at  any  time, 
■ell  or  dispofie  of  any  vessel  or  vesM-ls,  or  their 
Iftdiofps  or  car|(o,  takf  n,as  or  under  the  pretence 
•f  priie,  by  any  of  his  majesty *s  ^hi|is  of  war, 
wiUiout  com lemnation  or  judicial  procee<liugSf 
or  converted  the  monies  arising  by  sale  of  any 
▼etsel  or  vessels,  or  their  lading  or  cargo,  taken, 
•s  or  under  pretence  of  prize,  by  aiiy  of  his 
majesty's  ships  of  war,  to  his  own  use ;  but,  on 
the  contrary,  did  from  time  to  time,  in  bis 
station  give  orders,  that  the  prizes  is  ken  should 
be  carefully  preserved  without  embez/lement, 
and  didy  I'roceedcd  agniost,  and  the  pru«luce 
ansirend  as  th^f  law  directs ;  ami  therefore 
humbly  insists,  that  the  public  huili  becu  no 
ways  endauuigeil,  or  the  debts  of  the  nation  in- 
creased, b)  any  ueglect  or  default  of  the  said 
Earl. 

V.  To  the  AAh  Article,  the  said  Earl  saith, 
That  the  East  India  Couipany,  about  the 
begiiiniugof  Mureh  1606,  did  apply  to  the  Ad- 
miralty-board, of  which  the  said  Earl  u  as  one, 
to  em|iower  their  ships  and  olHccrs  to  seize  and 
take  all  pirates  infeslinsr  the  seas  wiihiu  the 
Jiiuitsof  their  charter,  and  likewiM  lo  erect  a 
court  of  admiralty  in  those  psrls,  to  tiy  <ind 
condemn  such  pirates  as  they  sIkkiM  t:ikr  : 
upon  which  appticatiftn,  the  board  of  Aiiini- 
ralty  did  take  ad\  ice,  and  urre  intfiiiud  they 
had  no  aulboriiy  to  ^rant  the  same;  snid  dv- 
nies  he  the  said  Lvjrl  ever  ilihcourugi  d  orn  [I'ct- 
eA  the  C(impuii)\s  iei]uert  thereiu,  iiiili«s  it 
Merc  by  telling  ilt^ m  ihut  the  AduiiMlly  hy 
law  could  not  "latii  ilu*  ^<imc;  and  denies  that 
the  company  was  cier  denied  letters  of  marque 
in  oiminou  form,  to  the  knowledi>e  of  the 
aaid  Eurl :  And  saith,  as  lo  the  matli  /  nf  Kiild 
in  this  Article  mentioned,  he  was  gone  ti;ion  his 
expetliliim  almut  12  months  Itefure  that  time  j 
•lid  as  to  his  commission,  sod  the  graut  in  the 
iiaid  Article  niciUioned,  the  said  Earl  humbly 
conceives,  and  is  advised,  the  same  were  not 
contrary  to  law ;  but  sure  he  is,  the  said  ex- 
pe<]ilion  was  intended  for  the  public  good  and 
serf  ice ;  and  saith,  the  said  Kidd  hail  no 
powers  or  instructions  from  the  board  of  ad- 
miralty, other  than  the  ordinary  and  common 
letters  of  marque,  the  coutents  whereof  are 
common,  and  well  known  to  merchants.  And 
the  said  £arl  doth  deuy,  that  he  knew  the  said 
Kkkl  to  be  of  ill  fame  and  rqiutation  ;  but  in 
case  the  said  Kidd  hath  committed  any  pi- 
racieSy  he  the  said  Kidd  is  answerable,  ami  ought 
to  answer  for  the  same,  he  never  being  ordered 
by  the  laid  £ari  SO  to  do;  aor  ^adhecrer  any 


tlie  least  encouragement  given  bini  by  the  aaid 
Earl,  or  any  other  to  his  knowledge,  to  expect 
or  hope  lor  any  protection  therein,  or  in  any  iU 
legal  aciiou  done  or  cum  milled  by  him. 

VI.  To  the  sixth  Article,  the  said  Earl 
saith,  he  belie%es  it  to  be  true,  that  there  was  a 
horrid  and  baibaruus  plot  and  conspiracy 
against  his  inaje;ti}'s  sacrrd  person,  and  that 
there  was  an  apiiiehension  nf  an  immediate  in- 
vasion; but  the  said  Earl  lio|t€s  no  neglect  of 
duty  in  lixa  s:aiion  can  bo  imputed  toliim  to 
prtvent  the  i^sme :  and  as  for  the  ship  Hut- 
chess,  w  liich  was,  amongst  many  others,  a:  mcfl 
and  efjuip|M'd  in  defence  of  the  realm,  the  said 
Earl  saitli,  that  the  men,  in  the  said  Article 
mentioned  to  be  taken  from  on  lioard  her,  were 
but  some  of  the  very  persons  that  weie  just 
before  taken  from  on  boani  captain  Kidd,  and 
return(*tl  by  their  own  consent  on  board  captain 
Kidil  again,  not  being  aliove  30  in  numticr  ; 
and  saith,  all  fears  of  the  invasion  were  then 
over  and  at  an  end  :  and  denies  that  the  same 
wuH  inteiidetl  to  weaken,  or  did  weaken,  the  said 
ship  or  the  navy  myal ;  or  that  the  said  sea- 
men, so  returning  on  board  the  said  Kidd, 
wetc  levied  or  provided  at  the  expence  of  the 
public  ;  or  did  return,  or  were  put  on  iioard  the 
said  Kidd,  against  their  own  cimsent,  or  lo  the 
prf  juflicc  of  ilie  public  security  ;  or  that  the 
ship  Duuhcbs  was  thertbv  endangered,  if  she 
had  been  uitscked,  as  in  tlie  said  Article  is  al- 
leged. 

MI.  To  thescvrnth  Article,  the  said  Earl 
an&wereih,  and  denies  that  he  did,  liy  misre- 
pi  tnentaiinn  or  otherwise*,  obtain  or  procure  a 
^raiit  or  order  fur  his  majesty's  ship  Dolphin 
to  Ik-  cniplo\efl  iu  a  private  voyage  or  under- 
taking;  but  what  was  done  therein  was  dune 
alter  the  peace  c>uclude<l,  and  hy  his  majesty 'a 
comma ud,  at  the  instauce  ami  request  of  other 
persons,  and  not  of  the  said  Eail,  but  contrary 
to  his  opinion  ;  nor  was  the  said  Earl  any  way 
ciiui'cmed  iu  interest  tliertiii,  till  after  but  ma- 
jesty'»  onU-rs  were  given  about  the  saiU  ship; 
and  then,  and  n(»t  hefure,  some  of  the  per- 
Mtns  ctiuccnieil  in  the  said  adventure  desired 
the  said  Earl  to  take  some  shares  therein  (Ihe 
number  whereof  ho  doth  not  remember),  which 
tlie  said  Earl  acciirdingly  did ;  but  liumMy  in- 
fsists,  that  his  actings  therein  were  not  contrary 
to  his  duty,  or  the  trust  iu  him  reposed,  or-ihe 
debts  of  the  nation  thereby  iucreased. 

VIII.  To  the  eighth  Article,  the  said  Earl 
answereth,  and  dcuics  that  at  any  time,  while 
he  commauded  the  navy  royal,  ho  did,  tlirouffh 
neglect  or  contempt  of  orders,  unnecessaruy 
hazard  or  expose  to  danger  the  said  navy  $ 
and  also  deuies  that,  upon  any  opportunity  of 
takiug  or  destroyiug  the  ships  of  the  Freopb 
king,  he  did,  coutrary  to  advice,  or  iu  disob^ 
dience  to  orders,  nes^fect  to  do  the  same ;  and 
also  denies  that  he  iiiX  suffer  or  permit  any  of 
tlie  French  king's  »hips  to  return  into  their 
own  harbours  when  he  had  opportunity  to  pre- 
▼ent  the  same  i  and  humbly  losiitSy  be  ia  aos 
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guilty  of  aoT  iwgflMl  ot  o 
faerein,  not  did  expect  in  tl 


ID  of  hit  duty 
id  expect  in  thi*  perticDlaT  to  be 
charged  therewhb,  connderiDgf  bia  fiitfaful  mt- 
TJccn  rendered  kgainvt  the  Freocb  fleet. 

IX.  Ta  the  ointb  Article,  the  (aid  E«rl 
Biith,  he  belieicf  it  to  be  true,  that  hii  tnajeiiv 
bath  been  eogaged  in  leveral  alliances  willi 
•erersl  priiicei,  and  pariicularlT  witli  the  em- 
t>eroT  in  the  year  16119 ;  and  tbat  tlie  end  of 
those  alliaacei  wat,  to  urevent  the  growth 
and  power  of  France,  and  to  aecute  tbia  king- 
dom BDil  ite  allies ;  but  the  said  Earl  does  denj 
that  he  <lid  advise  his  mBjeEty  to  eitter  into  Itio 
Treaty  of  Furtilion  charged  upon  the  aaid  Earl 
in  this  Article ;  and  no  tar  as  the  said  Earl  was 
anj  waji  ac<)u<iinted  therewith,  be  objected  to, 
and  gate  hi*  upinion  agaimt,  the  tame. 

X.  To  the  tenih  Article,  the  said  Earl  an- 
swereth  and  aaith,  that  true  it  is,  his  majcsij 
was  i^eaied  to  employ  aod  intrust  hitn  in  the 
■cveral  offices  and  statioos  in  this  article  inen- 
tioped  tor  several  years,  as  biv  majeiiy'i  occa- 
sions m|uired,  allhougfa  not  for  all  the  lime  in 
thu  Mill  Article  roentioned ;  and  hopes,  aod 
bomhly  imiiteth  upon  it,  that  be  the  said  Earl 
did,  from  tttiie  to  Lme,  according  to  his  duty 
and  ibe  Irusta  in  him  reposed,  diicbarge  tha 
■aid  offices  and  employments  with  loyahy, 
faithfuloesi,  aod  seal  to  bis  majesty  and  his 
people. 

And  bating  thus  laid  his  caie  before  vnur 
lordabips;  be  the  said  Earl  does  bunibly  insist 
snd  answer  to  the  said  Inipeai'limcul,  and 
all  and  every  the  Articles  aforesaiil  exhibited 
B^inst  him,  Ibnl  he  is  not  guilty  of  all  or  any 
uf  tfiem,  or  of  all  or  any  the  matters  or  thinga 
by  the  said  Articles  charged,  in  manner  and 
form  as  the  sumv  are  thereio  and  tliereliy  al- 
leged against  him  ;  and  that  tlie  matters  by 
bim  brfnrr  set  forth  to  be  doiie  and  transacted, 
orany  of  iheni,  were  not  done  or  committed 
by  liini  the  said  Ear)  against  our  soTcreign  lord 
the  kiug.  his  croirn  or  dignity,  or  the  peace  or 
iuierisii  uf  this  kingdom,  or  in  breach  of  the 
trusts  reposed  in  him  the  said  Eari  ;  and  hum- 
bly suhinlts  himself  herein  to  your  lordship' 
judgment.  " - 


OUFOBO. 


The  Committee  appointed  to  consider  of  the 
maimer  in  delitering  Articles  of  Impeachmcnta 
by  the  Commona  briog  revived,  the  Honae  was 
adjoiiniLil  during  plmsure ;  and  the  I^ii'ds  went 
to  the  committee.  And  after  some  time,  the 
Hoose  was  resumed,  and  the  earl  of  Stamfiml 
reuorted,  Tlial  they  bad  iasperled  the  Jotir- 
mIIs.  and  find  the  niM  step,  after  Answers  to 
Iu(>eachmeQts  are  delivered,  la  to  send  a  copy 
Ibereof  to  the  House  of  Coromoos.  \Vhet«- 
npon  it  is  ordered,  Tbalthe  Answer  of  Edward 
aarl  ol'Orlord,  delivered  this  day  to  thcTAni- 
dea  of  Impeachment  depending  against  hina, 
be  copied,  in  order  to  be  tent  to  the  Hooae  of 

COMIU 

of  Chancery. 

The  earl  of  Orford  bating  this  day  delitered 
in  kk  Auwv  to  ih«  ArticlM  «f  In^mdnwat 


A.  D.  1701.  [956 

against  him,  denred  that  Mr.  Dodd  and  Mr. 
I^ey  might  be  asaigDed  ccnnsel  for  bin 
upoD  his  trnl.  Ordcfed,  That  Hr.  Dodd  tat 
Hr.  Pooley  aball  be,  and  Ihej  are  hereby  ••• 
Kigned  couiwel  for  the  ««ri  M  Orford,  aa  d** 

BIayl5. 
A  Mew  age  was  sent  to  the  Commons  by  ^ 
Richard  Holford  and  Mr.  Pitt,  to  carry  down  m 
copy  uf  the  earl  of  Orford's  A os wet  to  the  Ar- 
ticlta  of  Imprachraent  against  him.  Also,  t» 
acquaint  them.  That  they  having,  r~   '*'     '  ' 


day  of  April  last,  leDt  up  to  their  lordships  an 

■ Wlr  -      ■  -"  ■■    • 

5ih  day  of  the  same  month,  le^ 


illiam  earl  of  Portland 
aod  misdemeanors ;  and  hatin|f 


terally  impeached  John  lord  Sommera  aa4 
Charles  lonl  Halifax  of  high  crimes  and  mii- 
demeanors,  their  lordships  think  tbemaeltM 
obliged  to  put  them  in  mind,  thai  aa  yet  m 
particular  Articles  hate  been  exhibited  agaitnt 
the  said  lords,  which,  after  Impeichmenta  bata 
bera  so  long  depending,  is  due  in  Justice  to  the 
persons  concerned,  and  ogrceabfe  lo  the  me- 
thods of  parliament  in  such  caaea. 

The  Messengers  aent  to  the  Hnose  of  Com- 
mons return  answer,  via.  That  the  Artides 
against  William  earl  of  Portland,  John  lord 
IScmmers  and  Charles  lord  Halifax,  are  pre- 
paring, aod  in  a  short  time  their  Home  wiH 
sand  them  up  to  ibe  HouM  of  Lords. 
Hay  19. 

A  Massage  was  brought  from  tbe  Comnwna 
hy  Mr.  Ilarcourt  and  outers,  with  tbe  Articles 
of  Impeachment  against  John  lordSommerst 
and  to  acquaint  tins  tlouie,  That  the  matter 
of  the  Charge  was  eontaincd  in  the  Articles; 
and  also,  That  he  was  commanded  to  pray  and 
demand,  that  tlie  lord  Sommera  do  give  siifli- 
cicut  security  to  abide  the  judgment  of  the 
House  of  Lords. 


ARTICLES  exhibited  by  the  Knights,  CUi- 
selts,  and  Bui|[esses  in  Parliament  aaseiD- 
Ued,  in  the  name  of  themselves  and  of  an 
the  Comtnons  ofEnglaiul,  against  JOHN 
LordSOUHBRS,  Baron  of  Eteabam,  ik 
maiotensDceof  Ibeir  ImpeacbmeU  agtiml 
him  for  High  Crimea  and  Hinlcmeanors. 

I.   That  a  treaty  awl  alliance,  between  Lei>- 

Sikl  the  emperor  of  Germany  and  the  States 
eoeral  of  the  United  Protmcea,  was  made 
and  oottduded,  in  1689,  upon  their  conss- 
deritian  of  tbe  grealissi  of  we  commoo  du^ 
ger  which  ibca  ihmMicd  all  Cbristendaot 
Ro(D  tbe  escesnta  power  of  Frann,  oitd  dw 
UDOonstaM  ftiA  of  the  FreNoh  in  the  obserr- 
anee  of  trealie* ;  whereby  it  was  Rgrecd,  that 
there  abeold  be,  and  temain  lot  ever,  ■  nm- 
Mut,  pirfilMl,  wd  mndaUs  fiiendihip  »< 
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good  eorrcfpomlaice,  betwcm  his  Imperial 
Majesty  and  the  States  General :  that  each  of 
them  should  be  ohiigifd  to  promote  the  other's 
interest,  and,  as  much  as  in  them  la}*,  pre?ent 
•U  damages  and  iocoofenienees  to  each  other. 
That,  durin*r  the  contionauce  of  the  war, 
there  should  he,  not  only  a  defensive,  but  also 
ao  offensive  alliance,  between  the  said  parties ; 
by  firlue  whereuf  Ihey  should  both  «if  thorn  act 
in  an  hostile  manner,"  with  all  their  furres  liv 
sea  and  land,  against  the  French  kin^,  and  sudi 
of  his  allies  as  should  refuse  to  se|Nirate  them- 
selves from  him.  That,  af[er  the  war  slionlil 
be  ended,  and  a  peace  couchided,  there  sliuuld 
remain,  between  his  liu|ierial  niajeiity,  his  heirs 
and  succpssors,  and  the  States  General,  a  |»er- 
petual  defensive  alliance,  a};^ainst  the  crown  of 
rrance  and  its  adherents.  That,  if  the  crowu 
of  France  should  again  attack  either  uf  the  said 
confederate  parlies,  at  what  time  soever  tlie 
tame  should  be  dune,  tliry  should  faithfully 
assist  each  other.  Tli:it  his  Imperial  majesty 
and  the  SiatcK  General  slmuld  at  all  times,  hy 
all  means,  witli  all  their  furccs,  protect  and  de- 
fend all  the  rights  of  each  other,  atrainst  the 
crown  of  France  and  its  adhcrciits.  Ami 
other  provisions  were  thereby  made  for  their 
mutual  if ecuritv,  as  well  during;  the  continuance 
of  the  war,  as  alter  the  rouclusion  of  a  peace. 
That  certain  separate  articles  were  also  at 
or  'about  that  time  made,  wliereby  the  Statics 
General  maturely  cou^-idcring  that  France  had 
openly  decbredin  several  courts,  that  (not- 
withstanding the  must  solemn  renunciation) 
tliey  continued  their  pretensions,  by  force  of 
amis,  to  assert  lor  the  Dauphin  the  succession  of 
the  Spanish  moiuircliy,  m  case  the  king  of 
8pain  should  die  without  issue  ;  and  also  con- 
siderini?  what  a  blow  their  »tate  would  receive, 
and  what  a  prejudice  might  happen  thereby  to 
the  public  affairs  and  quiet,  did  promise,  that 
in  case  his  said  Csthulic  majesty  should  die 
without  lawful  issue,  ihry  would,  with  all  tlieir 
forces,  assi<it  hi*;  said  Imperial  majesty,  or  his 
heirs,  in  taking  the  succession  of  the  Spanish 
monarchy,  la\« fully  belonging  to  that  house, 
together  with  its  Icingdoms,  provinces,  domi- 
nions, and  rig1)ts ;  and  m  their  o!»taining  and 
■ecming  the  quiet  possession  thereof  against  the 
French,  and  their  adherents,  who  should  di- 
rectly or  indirectly  oppose  that  succession,  and, 
with  force,  repel  the  force  which  should  be 
brought  against  them :— That,  at  the  instance 
of  the  States  General,  in  pnrsnanoe  of  the  said 
treaty,  and  separate  articles,  our  most  gracious 
lord  and  sovereign  his  most  excellent  majesty 
king  Willuim  the  third  was  invited  to  enter 
into  the  alliance  of  the  aforesaid  treaty,  and 
into  the  weement  of  the  said  separate  arti- 
cles ;  and  thereupon,  for  restoring  and  pre- 
■er? ing  the  public  peace  and  quiet,  did  after* 
wnrda,  in  the  said  year  1689,  enter  into,  and, 
under  the  ereai  seal  of  England,  accept,  ap- 
prore,  and  ratify,  and,  in  the  most  aolemn 
flumner,  engage  and  promise  religiously  and 
kviolAbly  to  menre  the  nune,  without  vio- 
■*^  the  nid  tmty,  or  fepanto  trtidfli,  in 


any  article,  or  snflmngthe  same,  tothentnMNt 
of  bis  power  to  be  viulateil : — That,  in  1696» 
a  treaty  was  projected  and  contrived  in  France^ 
to  be  set  on  fii'it  between  his  majesty,  the 
French  king,  and  the  Si^tates  General,  for  a  par- 
tition of  the  Spanish  munarrhy ;  wliereby  many 
large  territories,  thereuntu  belonging,  were  to 
be  allotted  and  ilelivered  up  to  France : — ^That 
the  tenour  and  design  of  the  said  last- men - 
tionnl  treaty,  whilst  the  same  was  in  nego- 
eation,  was  communicatnl  to  the  said  John 
lord  Summers,  then  one  of  the  lords  justices  of 
Enj^land,  lord  cliaiicellnr  of  England,  and  one 
of  his  niaji*st\  *s  iiiiist  lionuurable  privy  couuril: 
— That  the  sai<l  lurd  Stun  huts,  well  knowing 
the  most  apparent  evil  consequences,  as  well 
as  the  injustice  of  the  said  partition,  did  not, 
according  to  the  trust  and  duty  of  \m  said 
several  otiires,  dissuade,  or  endeavour  to  ob- 
struct, its  taking  ifltrt ;  but,  on  the  cuntnu'y, 
having  neithiT  regard  to  his  majesty  *s  honoar, 
engaged  by  the  R:iid  treaty  with  the  emperor 
and  Statfs- General,  as  aforesaid,  lo  the  trade 
and  known  interest  of  thiii  kingdom,  or  the 
peace  of  Eunipe,  did  advise  his  majesty  to 
enter  into  the  said  treaty  ;  and  did  so  far  en- 
couiage  and  promote  the  same,  tliat  the  slid 
treaty  was  conchidiil,  and  ratified  under  Uio 
great  seal  of  England,  then  in  the  custoily  of 
tJie  said  lord  8nmmers ;  and  thereby  the  kiny « 
doms  of  Naples  and  >«icily,  the  places  fle|iend- 
ing  on  the  monarchy  of  S|iain  situate  on  the 
coast  of  Tuscany,  or  the  adjacent  islands,  com* 
prt'hendcd  under  the  name  of  Santo  SSlephano, 
Porto  llercolo,  Orhitcllo,  Telamone,  Porto 
l^ngone,  Piombino,  the  town  and  marquisate 
of  Final,  the  pritrince  of  Guypuscna,  particu* 
larly  the  towns  uf  Fontarahia  and  St.  Sebas- 
tian, situate  in  that  pruiince,  and  especially 
the  port  of  the  Passage,  which  is  therein 
comprised,  with  several  uthcr  fiarts  and  things 
of  or  belonging  to  the  said  kingilom  of  Spain, 
wero  allotted  to  the  dauphin  for  his  share  ; 
and  the  crown  of  Spain,  and  the  other  king- 
doms, islands,  states,  countries,  and  places, 
depending  thereon,  (except  such  |iart  as  afore- 
said, which  was  thereby  allotted  to  the  dan- 
Khin  for  his  share,  and  the  duchy  of  Milan, 
ereinaHor  mentioned  ;)  was  given  and  as- 
aigned  to  the  electoral  prince,  eldest  son  to 
the  elector  of  Bavaria,  for  his  sliare^  Is 
enjoy  the  same,  to  him,  his  heirs,  and  suc- 
cessors, for  ever,  never  to  be  molested  therein, 
or  on  any  pretence  of  rights  or  claims  oa 
the  part  of  the  French  king,  or  the  daupliiii, 
or  his  issue,  heirs  or  successors;  nor  of 
the  part  of  the  emperor,  tlie  king  of  the  Ro- 
mans, the  archduke  Charles  his  second  son, 
and  other  children,  or  bis  heirs  and  successors: 
and  the  dutchy  of  Milan  was  thereby  agreed  to 
be  given  to  the  said  archduke  for  hia  share, 
and  in  extinction  of  all  pretensions  and  rigbtsi 
which  the  said  emperor,  the  king  of  tlie  Ro- 
mans, the  said  archduke  CharliM,  Sec.  miffht 
have  to  the  said  succession  of  SfMun :  by  wbidi 
treaty  it  was  also  further  agreed,  that  if  any 
prince  wlMtsoerer  should  oppose  the  takiag 
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femtmen  ^  the  Bha^*  thvAj  agnad  <n  u 
■tbr«Mid,  hi*  HUJmy.UM  Franch  l(iti|ri  *<xl  , 
the  SMf  OcoenI  Aoald  mmI  one  «iMtli«r 


That,  bj*  ■  Mcret  Arliek  el  the  Mid  Imty,  | 
in  like  nMnoer  niiSed  imdcr  the  mtt  acai  | 
•r  Bngliod,  h  wu  Branded,  Thw,  if  the  ktof 
«f I^MUiihoaM  die wilhMt iMue,  Hd  the dee- 
•ntmf  priMc  of  Banna  riioald  rfhwidi 
diewiihoittiKae,bi*e1cctanlhifhBMafBe-  I 


•aid,  and  cnjvy  the  tame ,     _ , , 

cbildrm,  niocenon,  an'l  bein,  then  bora,  or  to 
be  bnrn,  M  u  Dvilhcr  ibe  enpetw,  hu  ehildm, 
nor  any  Mher  penooa,  ahonW  or  might  undet 
an;  pntest,  ferm  the  leaM  prclraaiaa  to  tl>ai 
MioeeiMoa ;  hii  laqeily,  the  Ftudi  hiiw,  and 
SlalM  Geoeral  ibncbj  engagiag  IhcnaelVee  to 
emplov  all  their  power,  Sj  hod  and  by  era, 
fur  raaiotaioiar  the  onter  ertablhbtd  by  Ihr 
aaid  aeeret  ArtKrfe,  rdatiiig  l»  tbm  aueccMion 
of  the  oMNiareby  ofSpiin. 

That  the  aaid  Inaiy  was  ntificd  oadcr 
the  greal  tea)  of  Eogland  (ibeo  in  Ibe  coMody 
of  Ibe  tud  hirdSaninierK),  aaao^n*"'""'^ 
tween  hia  ronjcaly,  ihe  Frent^  bins,  aod  Slatea 
General,  DotwilDitaDdiDg  the  laid  lord  Som- 
men  well  knew  Ibat  the  aanie  bad  been  con- 
eluded  beCwieD  hia  uajeety' 
and  the  Freorb  a^faaiwdor  or^lhf  comnua-  I 
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thereof,  in  hia  majn^'a  aane.  In  tmttt  mi 
treat  with  the  conawMHier,  or  deputv,  or  eom- 
miMioocn  or  depirtiea,  of  the  Frandi  ki«f ,  aal 
alao  with  the  eoMmiawnwiw  or  depoiiec  of  thn 
SlalM  Gcnaal,  for  [ikmi  ring  the  MiUio  pencft 
and  loacbinir  the  ancccawin  t«  th«  crowa  tl 
Spain,  and  hia  nqeaiv  did  tbaehy  eogago 
hinnair  to  aparme,  ratfTy,  and  eonflim  whrt- 
BOercr  ahoold  be  tberenpon  condudad  by  then 
or  other  of  them. 

m.  That  the  HndbrdSomMtraeoatraryt* 
ibednly  of  biinid  office  of  lard  chaDc«llor,di4 
affix  the  gi««t  Mai  of  E^land  to  the  nid  con- 
ed any  lawful  warrant  far  that  patfOM:  ia 
faopca  of  GMMoaliaf  which  of  il  and  WMt  dan- 


^rofthe  Ff 


b  amfaaiMdor  «*  ih(  comnua- 
'tc^  Tuog  o^j^mi  that  the 
r  hid  never  beeneKumnoicaled 
io  ()»e  Sutra  Geoenl  at  the  lime  of  the  ntifi- 
caiion  IhFrrof  under  the  gient  Mai  of  En^nd, 
BOlvitbMandine  the  nnrocialion  thereof  in 
Uolland. 


enlarged  or  atlncd,  by  the .. 

wjltiout  any  law Tal  wanuit  be  bia  ao  d^ing ; 
whrreualn  (he  Mid  h>rd  Soamera,  eonlimry  to 
ihe  duly  I'f  Ihe  aaid  aetenl  office*,  and  io  rio- 
lattnn  o'f  Ibe  ^rcal  tnnti  wpOMd  in  him,  in  or 
aUwt  the  ntontbaLSepteinba',  t69B,  without 
com  m  anient  inffl^Mme  »  the  reM  of  the 
ibeo  lonls  justiflnr  England,  Of  adviting'  in 
counc'l  »ltli  hismaje«;y'apniy  cMmcQlhere- 
npoo,  dill  presunie  to  affix  the  great  aeal  of 
England. — That  no  certain  prraoo*  of  known 
honour,  GilHIty,  and  eiiierience,  were  ibcrein 
Mominateil  oKUl^iMionrr^^  the  time  of  the 
affixioe  the  gnat  wl  oC^bwd  thereto  ;  bat 
a  UanE,  nr  empty  apa^^raa  left  in  the  Mid 
CMnmiatioa  or  commiMioni,  at  Ihe  time  of  the 
•ealing  thereof,  wherein  the  commianaDeTB 
nanin  were  to  be  afWwaida  iiMrned  beyond 
iheaeaa;  notwiihttandiDg  which,  an  MiUmiled 
power  w»a  thereby  gruted  to  Ibe  commii- 
aiDoera,  whoK  DBrne*  were  therein  afterward* 
to  be  JDvrtrtl  oi  aforesaid,  or  to  dlber  of  ihem, 
witbent  any  wiiUen  iualiuetiaita  wbataoerer, 
to  tcttnio,  gnide,ordircctth(ai  IB  the  ezcKMe 


aiona,  and  that  it  might  not  be  known  but  that 
he  bad  it  in  doe  time. 

IV.  That  Ihe  said  lord  Sotnnert  eaabnT  tft 
the  doty  of  hi*  mid  aereral  officM,  affixed'tha 
gnat  aeal  of  En^nd  to  the  ralificatieB  of  tha 
aaid  treaty  nude  in  the  year  of  oar  Lord  1D08, 
not  bating  firat  eommnnicaled  the  mow  to  the 
rest  of  the  then  lord*  JBatior*  of  £i^;1and,  or 
adriied  io  coondl  with  hia  majoty'*  prirj 
eooncil  thereupoa ;  and,  at  the  lime  of  hii  at- 
fixiag  the  great  aeal  thereto,  one  entire  blank 
aheet  and  niaoj  other  UaiAa  were  leA  ja  the 
Hid  ratiScatiou  wiib  an  intent  to  be  aftawatda 
filled  up  by  other  penana  beyond  the  aeaa,  u 
afaouU  be  thought  fiL 

V.  That,  in  1699,  another  treaty  waa  en- 
tered into,  in  pnnoance  of  the  aaid  tMaly 
nude  in  1698,  and  ooncladed  by  and  tilamn 
hia  majctfy,  the  Fietieb  kiiy,  aod  the  Smim 
tieneml,  and  abo  ratified  ankr  thn  paat  leal 
of  Eagland,  then  u 
lord  Sommen.  whereby 
(in  ease  hii  L'atlielie  inajeati 
out  iaiue)  wa*  agreed  to  be 
large  ten-Jtoriei  thereof  n 
dauphin  for  hia  khare ;  which  Ireatien  wrrt 
eridcnlly  drclmctifeaf  the  tndeof  thiirealm, 
diahononraUe  to  bit  nujesly,  bi^T  iajaiiow* 
to  the  ■otercat  of  the  l^otettaM  riAgiaa,  and 
manifettly  tended  tn  diaturb  the  gcnanl  peace 
of  Eampe,  by  altering  the  balance  of  power 
ihenin,  aod  Mreogiliening  France  againit  Iha 
pKM)  frienda  and  ancient  alliei  ofow  aaiercign 
lord  the  king. 


■  giaai*eal 
of  the  aaid 


m  cnalody  of  the  aaid 
tbekinirdom  orS)|ain 
ijeaty  ahould  die  with- 
be  lUTided,  and  many 


aeal  of  England,  for  the  mabi^  any  trealiw 
(ir  ailiancM  with  any  fiin^  prince*,  atatea,  or 
potentates,  and  all  r*lificaltona  under  the  mat 
aeal  of  all  cuch  benika  or  alhaKcan,  ongbl  W 
be  enrolled  and  entered  of  record  in  tbo  coort 
of  Chancery,  with  or  by  the  pratboMtaiy  of 
the  aaid  court,  for  a  [nipulunl  meoMTial  dicre- 
of ;  and  that  ihe  BRdttott  lad  vlhiR  vHfo^ 


tercil  ul' record,  any  oi'ltie*. 
ml<i<aliui»,  in  tftc  fi>i<'i;i 
lioned,  Bs  \>y  llie  duly  uf  li 
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•f  EnfrUnd,  hBrin([  commerce  nr  corTOfou- 
tlmce  ID  lurdgn  |>arti,  may  not,  lhraii);li  i^no- 
nnce  of  tite  tame,  incur  ilip  iiaina  oail  peonl- 
tiesby  Uk  law  due  lolboMvrboahallanjr  wayi 
infrin^,  break,  or  act  coDlrar)'  la  lucU  lRsuei> ; 
Iwihe  mhI  Innl  Honiiuera,  not  minJin);  llw 
duly  of  Ilia  office,  did  not  in  any  niinoer  mrul 
'  T  of  rMoiil,  or  cause  lobe  mrotlcdor  ra- 
IV  of  Itie  (aid  comminioni  or 

iug  ariiclM  men- 

«  place  be  ahould 
Bod  oufbl  10  bave  done;  but  m  to  do  did  to- 
lallv  M^rcl  and  ninii,  iu  breach  of  bii  duly, 
ttDifiii  vralaiiunof  llielawa  of  thiimlm. 

VII.  Thai  (he  niifl  lord  Somiucn,  wlicn  the 
cuttody  ol'llie  t;c*al  neat  of  Enjclnnd  Ha*  coiu- 
niitted  lo  him,  did  swear,  Htll  aiiil  Iruly  lo 
■CTTO  our  (ovcreiKH  iord  ihe  king,  and  liii  peu- 
|dc,  poor  and  rieb,  tiler  the  hwaandusa^i-auf 
tfaii  mtm,  and  truly  to  counicl  iLie  king,  and 
lutcauntri  lo  keep,  ami  iiol  (o  know  iiur  aufrer 
thohurt  onliunberiiiuif  uf  the  kiog,  or  that 
Ihetightt  of  Ihe  crown  khuold  be  decrcuetl,  aa 
far  fortb  at  he  iiiiti;hl  let  it ;  and  if  he  could 
BOt  let  it,  that  be  would  make  il  clearly  anil 
eipmaly  to  ba  known  uuto  Ihe  king,  « ilh  bis 
true  idrice  and  counsel ;  anil  that  he  kliould  do 
and  purchtK  the  kinc's  pm&(  in  all  he  nrjaiin- 
ablyn>i|fht;  or  to  thai  iffcct:  and  tiie  taij 
loril  Somroen  aherwinU  look  the  aaid  oath,  iu> 
lord  chancHlar  of  England. — Tbal  the  tald 
lord  8oromen  bcine  lord  keeper  of  the  great 
leal,  or  lord  cbanoflhr  of  Unjjlanil,  and  one  <if 
hit  majeMy't  inott  honounible  priry  rouiicii, 
wfaiitt  lhi«  nation  waa  engaged  Iu  a  Inliuua  uiid 
moil  eTiWDsice  wtr  Hg;ainiit  llie  Ficucli  kin^, 
for  preacTTing  the  balance  and  liberlic*  nf  Eu- 
rope, and  aInMai  exbtutied  niih  siipplici  and 
taxea  lor  carrying'  on  the  aame,aiid  undirKucb 
heaty  debtt,  at,  niiUout  the  uliiinil  frugality, 
Dr  laying  insupportable  taxefl  un  llic  CuLuiuuiix 
of  Kn^and,  wer*  impoiaille  to  bo  satiilied, 
contrary  Iu  hittaid  ouih,  diil  ptaniany  i;reat, 
unrcaioDable,  and  cxnrliiluiit  );rant5,  uiiilvr  tbu 
great  teal  of  England,  uf  diters  uitiiont,  liird- 
&ipt,  leads,  leDeuiPDit,  hcreditaiiieutM,  rcvii- 
nuct  and  inleictli,  belonging  lo  the  ctuwn  of 
England,  amounllofr  to  a  niont  prodi>iiuuu  and 
eicn>i*c  value ;    and  did  advise,  promote,  and 

C-ocure,  diven  great,  unrcBtonable,  and  ex'ir- 
lant  grant*  lo  be  made,  ol  iKieral  uf  the  laic 
forfeited  eatatet  in  lrel*ni],in  conU-m|>l  of  ibo 
advice  of  hi*  inaieal)  'i  inint  duttl'ul  and  lof  al 
Bubjecta  the  Coinmoui  of  Enitland  in  parlia-  ; 
IDent  awemUed,  and  without  any  regard  lo  bis 
m^jesly'a  most  g'racions  asiiuraiici!  lhcreii|M>n 
to  Mtfi  his  Houiis  ril'  Parliament;  and  en- 
gaged to  procure,  and  accopllogly  did  procure, 
aivera  acts  prepared  tor  cuutiniiin<^  the  said 

rnis  in  parliainenl  in  Irelanil,  to  be  approved 
council  in  Hnglnnd  ;  anil  allcrwanls  re- 
mitted the  nme,  niuler  the  great  seal  uf  Enjj;- 
land.  tn  be  pas^i-d  iii!0  Iuh  i  in  Ireljiid. 

VIII.  That  the  taid  lord  Socni 
is  being  lord  keeper  uf  the  great  '  p 


only  receive  and  enjoy  the 
peniuiiilea,  of  ur  belongaig  t 
eilaliliabcd  by  law  ai 

conipense  and  raward  liw  tbe  faithful  iliachug* 
ul'llial  high  iiaiioo;  but  alao,  aa  ■  fdrlbar  •■- 
courageiuent,  tbroagh  his  majerty's  moat 
abundanl  grace  and  bounly,  received  an  --—"I 
|ief iriuD  or  allowaace  from  the  crown  of  4,000^ 
and  Diany  Mbcr  prailU  and  advantagea;  not- 
wjtiislaoiiing  wbicli,  the  said  lord  Sonnen  Nt 
being  ronleDtad  therewiifa,  conltary  lo  bM  awl 
oalh,  begged  and  pracurad  fur  hia  own  boMSt 
many  greal,  unreaaooahle,  and  axotbitant 
grants  of  Kveral  miBora,  land*,  leoenuBta, 
renU,  hcrediiamenia,  and  rcveniua,  hebmging 
lo  the  cniwn  oi'  Encland : — That,  in  or  aaau 
the  month  of  April,  1007,  the  aaid  lord  Sum- 
mers, being  then  lord  chsDceUor  of  England, 
and  of  hilt  majesty's  moat  honourable  privjr- 
cnuncil,  conliary  lo  his  said  oath,  did  pmeitta 
and  pBH  a  grant  under  Ihe  great  aval  of  Ellf - 
land,  without  any  real  cunsideralinn  in  halaii 
ever,  to  Joseph  J'ckj  II,  csi].  and  his  bein  for 
ever,  of  the  manor  or  nianon  uf  HygataSHd 
Huwiigh,  »ilh  all  and  singular  ibcir  rightBi 
awmbers,  and  appurtenances,  iihiale  and  bang 
in  ihe  parish  ut  ityicatf,  or  elscwhcn,  in  Ika 
cnniily  uf  Slurry,  and  of  all  quit-rents,  renti  of 
aiKi/i-,  Iree  rent*,  L-uuvrniiunary  reola,  eopj- 
buld  and  custonury  rcnii,  and  all  other  KOtt 
wliBiiMiever,  Iu  llic  said  manor  or  manora  b^ 
longing  ur  apperUining,  with  llie  site  of  Ika 
rtiiiiTd  ea^^aud  of  all  utfai(r  demesne  landa  of 
the  uidn^R^ror  inanOtlf  wiih  the  renn  ro- 
itnvA  un  aiiyieasea then >riieiiig,of  any  patta 
thiTcur,  and  uf  all  utber  landi,  ineaduwa,  fe*^ 
in<;s,pa!itiires,m«»ii«iri;i,liouae*,ediBcea,biuM- 
i[igi,  barus,  Eiablcs,  duve-li'iuies,  tolls  of  OMrikot 
or  lairs,  with  the  inarkui.hnuie  lliere;  aad 
also  of  all  uatreiis,  chacr*,  parks,  comoMMif 
woods.  nudfTwoods,  woodlands,  watte  gravoda^ 
courta-loel,  courts- Iwrtiii,  and  ullicr  courta,  aer- 
licen,  frauchisrs.  heriiiU,  tinea,  insura,  aaier- 
cimueubi,  and  all  other  prolilii  and  perquiaiHB 
uf  llie  said  (.'ouriv,  rights,  ruyaliiea,  and  juri^ 
dictions,  and  of  ditcm  uther  matlere,  bercdha- 
UKnlt,  and  appiuteoancui,  to  the  said  manor 
or  manurs,  or  either  uf  them,  iir  to  the  rayaltieo 
thereof,  l<elon|;iu)r,  nr  in  anvwue  appertaiaiag; 
which  premises  were  partfV  M  tba  ik  iiiSMia 
ami  rei  enue*  of  the  crowiK^aFof  ibe  vajue  af 
ls,000f.  and  upwards  :—1'hal,  under  preteno* 
of  purcliasinif  divers  fee-farm  rrnia,  awl  Dthn 
Its,  vMted  in  truslrcs  for  ule  lliermf,  in  ptir* 
luance  of  several  acts  of  )iariianieBt,  nado  ia 
the  reign  of  hit  late  majcaty  -Jiing  Cbailea  8  j 
the  said  lord  Soifi^s,  ia  ffiVT,  procured  a 
warrant  from  his  mMMy,  under  hia  liga  ma- 
nual, lo  the  comiimHoners  of  llie  Ireanmy 
then  being,  to  ronlmcl,  ur  give  warrant  In  Iho 
Inistees  Itjr  talc  of  fee-farm  rents  to  i—iiail, 
uith  Humphrey  HetbehTigtDo,esquire,vrauck 
as  hu  should  unniiiaie.  fur  as  many  I'ee-liKia 
aud  other  reut»,  then  remaining  uosuhl,  oaDapC 
1,  during  Kuch  rents  at  were  scl  ajwrt  fur  paymaBt  af 
tbepcnsioa  deed,  aaalianklai 


■ea)  and  lot  J  clianccUor  of  England,  did  not  I  unlu  uOO^  per  aiuuin,  U  Uie  lOU  ^  U  JiK* 
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purchase;   and  that,  upon  aoefacootraot,  the 
laid  commissioiiers  of  the  treasury  should  gi? e 
warrant  for  eonreyiiig  the  said  rents  to  the  said 
Humphrey  HethermgtOD,  or  such  as  he  should 
appoint,  and  his  bens : — ^That,  under  the  like 
pretence,  and  at  or  about  the  same  time,  the 
said  lord  Sommen  procured  another  warrant 
from  his  majes^,  under  his  sig^  manual,  to 
the  said  commissiooers  of  the  treasury,  to  con- 
tract, or  gire  warrant  to  the  said  trustees  lo 
contract,  with  RichanI  Adny,  esq.  or  such  as 
he  should  nominate,  ibr  as  many  rae-finrro  and 
other  rents,  then  remaining  unsold,  eicept  as 
aforesaid,  as  should  amount  to  700l«  per  an- 
num, at  the  rate  of  16  years  purchase ;  and 
that,  upon  the  Mid  contract,  the  said  commts- 
sioners  should  ipire  warrant  for  conreying  the 
said  rents  unto  the  said  Richard  Adny,  or  such 
as  he  should  nominate,  and  his  heirs : — That, 
under  the  like  piwtence,  and  at  or  about  the 
same  time,  the  said  lord  Sommers  procured 
another  warrant  fitmi  his  majesty,  under  his 
sign  manual,  to  the  said  commissioners  oT  the 
treasury,  to  contract,  or  ^ve  warrant  to  the 
•aid  trustees  to  contract,  with  Samuel  Newton, 
esq.  or  such  as  be  should  nominate,  for  as 
many  fee-farm  and  other  rents,  then  remain- 
ing  unsold,  except  as   aforesaid,  as  should 
amount  unto  600/.  per  annum,  at  the  rate  of  16 
years  purchase ;  and  that,  upon  such  contract, 
^e  said  comiuissiooers  should  giro  warrant  Ibr 
oonreying  the  said  renls  unto  the  said  Samuel 
Newton,  or  such  as  he  should  nominate,  and 
his  heirs: — ^That,  in  puiwance  of  warrants  of 
the  said  commissioners  of  the  treasury  there- 
upon, certain  contracts  were  made»  or  pretended 
to  be  made,  with  the  said  Humphrey  Hether- 
ington,  Richard  Adny,  and  Samuel  Newton, 
for  the  real  sale  of  divers  feo-fann  rents,  and 
other  rents,  of  the  several  and  respective  yearly 
values  aforesaid  ;   by  virtue  whereof,  the  said 
Humphrey  Uetherington,  Richard  Adny,  and 
Samuel  Newton,  became  obliged  to  pay  into 
the  receipt  of  his  majesty's  Ezciiequer  at  West- 
minster, for  the  purdiase  of  the  several  and 
respective  rents  to  them  respectively  to  be  con- 
▼eyed,  as  aforesaid,  the  sums  hereinafter  men- 
tioned ;  that  is  to  say.  The  said  Humphrey 
Hetherington  19,800/.  the  aaid  Richard  Adny 
11,900/.  and  the  8ai4,|3amuel  Newton  9,600/. : 
•—That,  in  pursnaaee  ctf  such  contracts,  or  pre- 
tende<l  contracts,  throwh  the  power  of  the  said 
lord  Sommers,  and  by  his  means  and  procure- 
ment, divers  fee- farm  rents^iand  other  rents, 
were,  by  certain  indentures  tripartite  of  bamin 
and  sale,  bearing  date  on  or  about  the  6th  of 
January,   1697,   in    consideration  of  S,S0O/. 
therein  mentioned  to  hare  been  paid  by  the  said 
Humphrey  Hetherington,  nofo  his  majesty,  at 
the  receipt  of  his  Exchequer  at  Westminster, 
or  by  other  assurance  hi  the  law,  grmited  and 
conveyed  by  the  said  trustees,  by  the  appoint- 
ment of  the  said  Humphrey  Hetherington,  to 
Leonard  Hancock,  of  Cheshunt,  In  the  county 
of  Hertford,  esquire,  and  John  Warner,  of  tM 
Mffish  of  St.  Clements  Danes,'  in  the  coun^  of 
Middlesex,  goldsmith,  and  tbeir  iMin;— ^Agd, 
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by  other  indentures  of  bamin  and  sale,  of  the 
same  date,  or  other  assurance  in  the  law,  divers 
other  fee-farm  rents,  and  other  rents  thereio 
mentioned,  in  consideration  of  9,600/.  therein 
mentioned  to  have  been  paid  by  the  said  Hum- 
phrey Hetherington  to  his  majesty,  at  the  re- 
ceipt of  his  Exchequer  at  Westminster,  being 
the  residue  of  the  said  sum  of  13,800/.  were; 
by  the  said  trustees,  granted  and  conveyed  td 
tML  said  Humphrey  Hetherington,  and  his 
heirs ;  which  fee-farm  and  other  rents,  so  con- 
veyed unto,  or  by  the  appointment  of,  the  suid 
Humphrey  Hetherington,  amount  to  the  full 
yearly  value  of  800/i--And,  by  other  inden- 
tures of  baiigain  and  sale,  of  the  same  date,  or 
other  assurance  in  the  law,  and  in  considera- 
tion of  9,400/.  therein  mentioned  to  have  been 
paid  by  the  said  Richard  Adny  unto  his  majes- 
ty, at  the  receipt  of  his  Exchequer  at  Wes^ 
minstOT,  other  fee -farm  rents,  and  other  rents, 
were,  by  the  appointment  of  the  laid  Richard 
Adny,  granted  and  conveyed,  by  the  said  tms-'^ 
tees,  to  the  said  Leonard  Hancock  and  John 
Warner,  and  their  heirs.— And,  by  other  inden- 
tures of  bargain  and  sale,  of  the  same  date,  or 
other  assurance  in  the  law,  in  consideration  of 
8,800/.  in  the  same  indentures  mentioned  to 
have  been  paid  by  the  said  Richard  Adny  to  hii 
majesty,  at  the  receipt  of  his  Exchequer  al 
Westminster,  (bein^  the  residue  of  tbe  said 
sum  of  11,900/.)  divers  other  fee-farm  reuts, 
and  other  rents  therein  mentioned,  were  grant- 
ed and  conveyed,  by  tbe  said  trustees,  to  the 
said  Richard  Adny  and  his  heirs ;  which  fee-^ 
farm  and  other  rents^  so  conveyed  to  or  by  the 
appointment  of  the  said  R.  Adny,  amount  to  tho 
full  yearly  vulue  of  700/.  per  annum. — And, 
by  other  indentures  of  bargain  and  sale,  bear- 
ing date  on  or  about  tlie  95th  of  April,  1698,  or 
other  assurance  iu  the  law,  in  consideration  of 
3,400/.  therein  mentioned  to  have  been  paid  by 
the  said  Samuel  Newton  to  his  majesty,  at  the 
receipt  of  his  Exchequer  at  Westminster,  other 
fee-fiirm  rents,  and  other  rents  therein  mention- 
ed, were,  by  the  appointment  of  the  said  Samuel 
Newton,  granted  and  conveyed,  by  the  said 
trustees,  to  the  said  Leonard  Hancock  and  John 
Warner,  and  their  heirs. — And,  by  other  inden- 
tures of  bargain  and  sale,  of  the  same  date,  or 
other  assurance  in  law,  in  consideration  of 
7,900/.  therein  mentioned  to  have  been  paid  by 
the  said  Samuel  Newton  to  his  majesty,  at  the 
receipt  of  his  Exchequer  at  Westminster  (being 
the  residue  of  tbe  said  sdm  of  9,600/.)  divers 
other  fee- farm  rents,  and  other  rents  thereia 
mentioned,  were  granted  and  conveyed,  by  the 
said  trustees,  to  the  said  Samuel  Newton  and 
bis  heirs;  which  said  several  rents,  so  conveyed 
unto  or  by  the  appointment  of  the  said  Samuel 
Newton,  amount  to  the  yearly  value  of  600^ 
That  the  said  several  manors  and  rents  afbre<- 
said  were  mnted  to  the  said  Joseph  Jekyll* 
Humphry  Hethoington,  Rd.  Adny,andSamnel 
Nelvton,  and  their  heirs  respectively^  as  afore* 
said,  in  trust  only  for  the  said  lord  SommfV 
andhishtin. 
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IX.  That  the  nid  lonl  Snminen  in  order 
to  procure  •  fi^rant  of  the  said  fee-tarni  reals  for 
his  nwn  benefit,  whilst  he  was  lord  chancellor 
of  England,  and  one  of  bis  majesty's  most 
bimourable  privy  ciiuncil,  whilst  liis  majesty 
was  ensraffe<l  in  the  said  war,  and  the  nation 
under  such  hesTv  debts  as  aforesaid,  diil  enter 
into  ae^eral  treaties,  and  had  many  communica- 
tions with  di?ers  persons  intrusted  with  the 
care  and  mansf^pmcnt  of  tbe  said  fee-farm 
rents:  and  particularly  with  Re{;inald  Narriot, 
of  tbe  parish  of  8c.  Clemcut  Danes  in  the 
county  of  BIiddlese\',  auditor  of  the  rates,  or 
acting  as  Aiditor ;  and  with  John  Digby,  of 
tbe  parish  of  St.  nnile's,  Loudon,  clerk  of  the 
trustees  for  sale  of  the  said  fee-farm  rents,  and 
other  e«'il  disnoeed  persons ;  and  for  encou- 
ragingf  the  said  Harriot,  Digbv»  and  others,  to 
discover  to  him  such  particular  fee-farm  and 
okher  rents  as  then  remained  undisposeil  of,  to 
the  intent  the  said  lord  Sommers  might  beg  the 
sagie,  he  the  said  lord  S«imineis  contracted  and 
•mad  with  tiie  said  Marriot,  to  gire  the  said 
Blarriot,  for  himself  and  his  accomplices,  as  a 
reward  for  tbe  said  discovery,  one  full  fourth 
part  of  all  such  rents  so  discovened,  whereof  tbe 
aaid  lord  Sommers  should  procure  a  grant  from 
tlie  crown ;  and  accordingly  the  said  several 
(rrants  from  the  said  trustees  to  the  said  Han- 
cock and  Warner,  being  togetlfpr  of  the  yearly 
value  of  500/.  per  annum  and  upwards,  were 
•o  niatle  hy  the  direction  of  the  nid  lord  Som- 
mers, in  trust  for  the  said  Narriot,  Digby,  or 
others. 

X.  That,  notwithstanding  the  said  pretend- 
ed coulrscts  and  payments,  there  was  not  iny 
sum  of  money  whatsoever  really  an«l  bona  fide 
paid,  as  the  consideration  of  the  conveyances 
of  the  said  rents,  from  the  said  trustees;  but 
such  contracts  and  payments  of  tlie  said  several 
considerations,  amounting  in  the  whole  to 
S3,600/.  were  oolourably  and  fraudulently  con- 
trived and  made  by  the  direction  of  the  aaid 
lord  Sommers,  contrary  to  hi^  said  oath,  in  de- 
ceit of  his  majesty,  and  elusion  of  tbe  said  acts 
of  parliament. 

XI.  That  many  quit  rents  and  copyhold 
rents,  standing  in  charge  as  parcel  of,  or  be- 
longing to  several  manors,  or  reputed  manors, 
rents  n'serve<l  upi»n  leases  or  estates,  the  revcr- 
siou  whereof  was  in  his  said  majesty  king 
■Charles  2nd  at  the  making  tbe  said  acts,  rents 
convey e<i  before  in  lease,  or  granted  to  other 
persons,  rents  appropriated  by,  or  in  pursuance 
of,  act  or  octs  of  parliament  foi-  payment  of 
pensions,  stipends,  salaries,  annuities,  alms, 
and  allowances  for  the  maintenance  of  grammar 
schools  or  scholars,  or  for  or  towards  tbe  repa- 
ration of  churches,  cba|)els,  highways,  causeys, 
Inridges,  schools,  alms-houses,  castles  or  other 
uses,  and  many  quit  rents  of  manors,  and  other 
>«nt8,  by  act  ut  parliament  united  and  annexed 
to  the  cast le  of  Windsor,  with  intent  to  sup- 
port and  maintain  the  yearly  reparations  and 
charges  of  the  said  castle,  and  discharge  and 
pay  the  fees  and  wages  of  tbe  oflioers,  ser- 


vants, and  attendants  in  tbe  same  costlOf  •nd 
the  forests,  chases,  and  parks  to  the  some  be- 
longing, and  for  many  yean  applied  acconliag 
to  the  intention  of  the  said  act,  and  also  mmaj 
quit  rents  of  or  belonging  to  divers  ancient  ma- 
nors, heretohire  and  yet  parcel  of  tbe  demespci 
possessions  of  the  crown,  as  if  the  some  had 
beeo  entire  fee- farm  rents,  issuing  out  oFt^ose 
manors,  were  by  the  aforesaid  several  ' 
tives  of  bargain  and  sale,  through  the 
tion  and  power  of  the  said  lord  Summers  i 
veyed,  by  tbe  said  trustees  for  sale  of  lee-fhr«i 
rents,  to  the  said  Humphry  Uetheringtoo, Rd. 
Adny,  and  Samuel  Newton,  and  to  tbe  said 
Hancock  and  Warner,  ami  their  heirs,  or  unto 
some  of  them,  contrary  to  the  true  intent  and 
meaning  of  the  said  acts  of  parliament,  to  tbe 
great  vexation  and  oppression  of  OMmy  of  his 
m^eoiy's  good  subjects,  and  creating  many  . 
new  and  unreasonable  charges  on  other  reve- 
nues of  the  crown. 


XII.  That  by  the  direction  of  the 
Sommers,  the  said  Humphry  Hetheringtoo,  Rd. 
Adny,  Samuel  Newton,  l^eonard  Hancock  and 
John  Warner,  sunreiidere<l  several  of  the  said 
rents  to  them  granted  ss  aforrsaiil,  ammmtiBg  IS 
tbe  yearly  valueof  8 17/.  I U.  .'i^c/.  on  snggcMMB 
that  tbe  same  were  cither  conveyed  bmreia 
lease,  set  a|iart  tor  pa\  ment  of  pensioBs,  oM 
supers,  bad  or  illeviahlc,'  or  part  tliereof  bsid  or 
i  I  leviable,  or  wrong  conveyed  :  and  thesnid  lord 
Sommers  in  1699,  beinff  then  lord  chonoellor  of 
England,  and  one  ot  his  majesty's  most  lio- 
nonraMe  privy -council,  in  breach  of  his  dniy, 
and  contrary 'to  the  laws  and  statutes  of  lUs 
realm,  procured  other  rents,  of  the  yearly  en- 
lue  of  391/.  Os.  SJi/.  to  bt:  allowed  by  way  of 
reprize,  and  to  he  conre^'cd  to  lid.  Adny,  and 
his  heirs,  in  trust  for  the  said  lord  Sommers  and 
his  heirs,  as  if  the  said  yearly  rents  of  S47iL 
lis.  5|rf.  so  surrendered,  haj  been  really  ad 
bona  fide  purchased,  in  pursuanoe  of  the 
acts  tor  ssJe  of  fee-farm  rents. 


XlII .  That,  in  1695,  the  said  lord  Somi 
being  then  lord  keeper  of  the  great  seal  of  Eng- 
land, ss  also  one  oi  his  majesty  *s  most  honour- 
able privy  C4nmcil,  together  «viih  Edward  oorl 
of  Oribrii,  then  first  coiiimissitiner  for  exeenl- 
ing  the  office  of  lord  high  admiral  of  Englanda 
and  commander  in  chief  of  bis  majesty's  navy 
roval,  and  one  of  bis  majesty's  most  honoor- 
oble  privy  council,  Uichard  earl  of  BdlniaQBl 
in  the  kingdom  ^£  Ireland,  governor  of  New- 
York  and  New  England,  and  others,  then  in 
high  stations,  sod  in  great  power  and  autberi- 
ty,  procured  a  commission  to  be  granted  unit 
one  Wm.  Kidd,  a  person  of  evil  fame  and  lepn- 
tation,  and  since  uat  time  convicted  of  piracrft 
to  apprehend,  and  take  into  his  cnstooy,  lu- 
vets  persons  therein  named,  and  all  such  |ii- 
rates  as  the  said  Kidd  should  meet  with  MMMi 
the  coasts  or  seas  of  America,  or  in  any  ewer 
seas  or  porta,  with  their  ships  and  vtissls,  and 
also  such  merchandizes,  goods,  and  wam^  as 
abouhl  be  found  on  board,  or  with  then  :  And 
o^^ards  the  said  lord  8.  in  1697.  with  1^ 
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auiiluceoflbataidaul  afOrfon),uid  otW 
|>er«ia«  afurewid,  procuml  ■  grant  rnxn  his 
■najetty:  aDtl  tbeuid  lonlSaramerapMaed  Die 
■ame  under  ibe  greataeml  of  Eogland  ;  wLitf- 
hy  a]l  au(t  wiwUoenr  ahiuc,  veMeb,  gooils, 
niercbaodiiw,  tr«aiure,  and  other  Ihiugs  wlial- 
Merer,  which,  atDce  iba  30lb  day  of  April, 
1696,  had  been  Ukcn  or  aewed  aitoa  or  n-illj, 
«r  did  Moag  to,  or  which  •fanultTbe  takeij  or 
■eized  upon  or  with,  or  did  or  ahoiiU  beloa|^  tti, 
Tboma*  Soo,  John  Irdandi,  Tboma*  V/nke. 
•nd  Wiltuun  Haze,  in  the  uid  Iett«n  palejiis 
meotioncd  to  bare  been  eonipTained  of,  and  ia- 
foriDej  agaiutt,  for  Mmmitting  muy  Ribbeties, 
piracies,  and  depredationt,  Dpon  the  me  in 
the  paru  of  America,  and  other  plaeei;  but 
ncTer  contieted  or  atlUDted  for  the  iBine;  ur 
which,  liDcA  the  nid  30th  day  of  April,  1696, 
liadhMn  taken  or  wiMdnpon;  or  which  did 
or  *bouMbeloiwta«DTof  tbeadherentaoTihc 
■aid  Themaa  Soo,  John  Ireland,  Thomas 
Walce,  and  William  Maze,  or  any  other  pi- 
ratea,  Treeboolen,  and  ■aa-rOTen,  by  Ibe  said 
William  Kidd,  or  other  commander  of  the  Ad- 
Tenlure-galley  ;  or  which  by,  or  by  means  of 
tba  aaid  ahip  or  Kalley,  ahould  be  Uken,  or 
fcroed  00  ihore,  in  any  of  hia  n^eaty'a  planla- 
tiaaa  of  America  ;  were  granted  unto  liic  said 
Ricbaid  earl  of  fietlamoot,  and  nnto  Edmund 
UarriMia  merchaot,  Samtwt  Newton,  gent. 
William  Rowlev,  gent.  George  WaUon,  gent. 
■ttdTbomaii  It«ynaldi,  of  St.  Martin'i,  their 
CKeouton,  adminiitratora,  andawigiit,  tolfaeir 
own  aole  nee  and  benefit  and  aa  tlMir  own 
proper  good*  and  chattel!,  without  any  aooouut 
thareuf  or  therefore  to  be  made  ;  in  which 
grant,  the  nime  of  the  aaid  Samuel  Newton 
waa  naed  in  trutt,  and  for  the  only  benefit  auil 
ailTaiilage  of  the  Mid  lord  Sommer* :  Whicli 
aaid  Krant,  onder  the  gi«at  aeal  of  Engtaiid, 


«oni«gemenl  of  trade  and  narigaiioi),  the  grvBi 
kaa  and  prejudice  of  merchanta  pud  otbcn.  Mi  n^ 
lii*nwie*ly'B  snbjecta,  or  lutyecta  of  thefrieuds 
and  alliea  of  hia  majetty,  and  tRe  diahonour  cif 
the  kiug  and  kingdom ;  and  the  aaid  brd  Sdoi- 
nera  waa,  by  procuring  aw)  paniiur  the  said 
Ifrant,  guilty  of  a  nolonoui  breach  of  hit  duty. 


the  great  opprewioifi  .      . 

to  Hagua  Charta,  anda|i*erB  good  atatute«  ii 
'in  man3ertht 
>rd  bigfachani 

bj  nuny  extraofdinary  netbodi, 
nuilahle  praclicea,  for  MMtal  yean,  delated 
jpnceediug*  in  Ibe  caid  oamee ;  and,  by  colour 
of  bis  office,  bath  made  direra  arbitrary  ami 
nilgai  orden,.  in  lubrerBon  of  ths  lawaaiiil 
Matnlea  of  Ihi*  realm ;  nod  batb,  of  hii  own 
antbority,  reretaed  jndgnenti  gifan  in  the  court 
of  Exchequer,  and  without  calling  befiitc  bira 
dw  baroDf  of  the  Exchequer  to  beu:  tbrir  in- 
Ibrmationi,  and  tbe  ran>ra  of  their  judgnwoit, 
■a  the  aiaiute,  in  tboae  caaae,  axpreaaly  dimcts ; 
■■maing  ibnabj  is  hiimilf  u  ubonrj  aoU< 


illegal  power:  and  hath  declared  and  affirmed, 
in  iiublic  placea  of  judicature,  that  particular 
aiibjects  iiii^ht  haTe  rigbu  anil  intereatii,  with-  . 
out  any  remedy  for  recovery  of  tbe  saiue,  hu- 
leaa  by  iMtilinn  to  the  peraou  of  tbe  liiny  nuly  j  ■ 
or  to  that  elTect:  which  poailiuo  wai  bigluy  . 
dangerouiloihe  legal  constitution  of  lliii  king- 
dom,'aiMl  abaolutely  dealruciire  to  the  proiwrty  . 
of  the  autyecL* 

And  the  taid  knigbli,  dtiseni,  and  bar|;ei«ee, 
by  proteatation,  aarin^  to  thentaelTea  the  liberty 
of  exbibitiog,  at  auy  time  hereafter,  auy  further 
article!,  or  other  accuaatiea  or  inppeacbneDt, 
aguoH  the  said  lord  Sommen  ;  and  akaoof  r«- 
p^ing  to  hi*  Anawen,  which  h«  ttiatl  maka 
unto  IH  aaid  Articlea,  or  any  of  them;  and  of 
offimng  prooft  l«  all  and  erery  the  aAireaaid 
Aitido,  and  to  all  and  every  other  articlea,  im- 
peachotent,  or  accuiaiion,  which  aball  be  ex- 
nibited  by  them,  aa  the  cau«e  ihall,  acoOrdiay 
to  tbe  couiae  of  parliament,  require;  do  pray, 
that  (he  nid  John  U>rd  Sommera  may  be  put 
to  anawe^  the  aaid  Crimea  and  miademeanqiB ;. 
and  that  auch  proceeding!,  examioationi,  triali^ 
toA  jndgmcuta,  may  be  therenpon  bad  and 
given,  aa  ia  ngreeable  to  law  andjuitice. 

After  readi^  the  mid  Arlidea  of  Impeach- 
ment, and  beaniw' bia  lotdahip  Iberoupon,  who 
denrad  a  cop^  M  tha  aaid  Articlea,  and  aaid, 
be  would  pntivbi^nawer  aotooil  aa  poaaibla 
bccaald;  itiaaidRedaecordiiigly. 
Hay  80. 

The  earl  of  Orfbrd  deajrinff  that  a  day  may 
be  appointed  for  faia  Trial,  the  House  thereupon 
ordered.  That  the  committee  appdnted  to  coif 
aider  of  the  manner  in  dehrering  Article*  of 
Impeachmeota  by  ttie  Commoni  \x  rerived,  to 
inapect  the  booki,  and  meet  immediately. 


After  aoroe  time  the  Houae  waa  reanmed, 
and  the  earl  of  Stamford  repotted  the  prcoo- 
denta  tbUowing ;  va. 

'  31  Dec.  1680.  That  Mr.  Seynenr  waa 
<  impeached,  and  articlea  ddiTcrad. 

'  S3  Deeen.  1680.    He  detiT«red  in  bia  an 

■  3  Jan.  niat  he  pctitinaed  for  a  Irid ;  wb«r»- 
'  upon  tbe  aame  day  a  mesaage  wai  aeni  to  the 
*  Comraona,  that  tbe  Haute  tiodiug  uo,  iaaua 
■joined  by  replication  from  the  Uummooa, 
■  thought  fit  to  give  them  notice  thbreof. 

'  Then  coqokI  w 


'  97  Anr.  IMS,  the  duko  of  Leeda  waa  im- 
'peached. 
'  t9  Apr.  the  Articlea  were  brought  up. 


*  The  learned  author  of  Eunoniusthinkii  it 
not  improbable  that  tome  part  of  lurd  Som- 
meta^  doctrine  in  the  Bankera'  Case  might  ba 
the  ground  of  thia  Charge.  Sea  Dialogua  It, 
p.  196,  Hit  tbe  NoM  to  it. 


SGSj        IS  WILLIAM  in.  Proee9iUmgi^;aHum>«E.^PoTHmiawigaen,  [864  : 

indoMbttwi 


'  30  Apr.  tb«  duke  of  Leedi  put  in  hu  Ao- 
'  •irer,  uid  *  Copj  tbereof  wu  MOt  to  the 

•  ConiDHmi. 

•  1  Hay,  the  Lords  tent  to  th«  Conmont,  tn 

•  know  wbn  thry  ibould  be  rtaij  to  make 

■  good  the  mat. 

<  9  Hay,  the ComoMDi  dMireil  mcoot'cmice 

*  on  the  Lonk  roe«iag« ;  and  at  the  mnrerbDce 

<  ecquainted   the   Lonit,    that   Mr.  Rubart,  a 

<  materiil  KJtom,  waa  williitrawn.  Tlie  Limll  I 

■  loored  Ike  king,  that  a  procLamattun  might  ! 
~  *  be  iaiued  Tor  liii  apprehcoiion.     The  «MDe  , 

*  d«y  ibe  parjiaineat  wm  jirorogued.'  i 

A  MnMiye  wai  aent  to  (be  Commona  hy  air 
Itoberi  IjFi^rdeod  Mr.tiery.to  traoaint  Ihnn,  | 
Tfaot  the  House  having  been  desirro  by  (he  earl  I 
of  OrtbrJ,-lhai  a  dav  may  be  apiwinted  for  hia  | 
apreily  trial,  thttr  Inrdiihipa  flnding  m  inue  I 

«ioed  by  replication  of  the  Home  of  Cam- 
om,  think  lit  to  ^te  tbem  notice  thereof.  | 
'  A  Slena^  iraa  ain  *enl  to  the  Cammadf  j 
by  sir  l(ab«t  Lr{(«id  and   Mr.  Uery,  to  ac-  | 

IJBJnt  lliem,  '  'Dial  they  haiinj:,  on  the  Jit  of 
pril  la"!,  aent  up  to  their  lorililiipi  an  im>  ' 
peaclimiiil  agalnit  William  earl  of  Portland  li>r 
lli([h  crimrii  and  miulpineanon ',  and  having 
alio,  on  the  J^lli  d^iy  of  th«  aame  mouth,  im- 
peaclied  Charlea  lord  Halifak,  for  high  crimaa 
•nd  miulemeanur* ;  bimI  ibeic  beinif  a*  yet  bo 

Iiarlicular  Arlivlea  eahibited  agaiokt  the  ■aid' 
ordi,  iheir  lonlahipa  ihiolKbetiMeliea  obl^d 
to  put  them  in  minil  tliereiif ;  which,  after  im- 
pcachmcDU  bare  to  loRKdcpendcd,  ii  a  h.ird- 
ahip  to  the  pencioi  conrernod,  avd  not  agree- 
able 10  the-  usual  mtiliudt  and  piMcedinga  of 
pftriiameiit  in  ancb  caie*. 
May  34. 
The  lord  SomilKTa  detirered  kit  Anitrer  le 
the  Article*  of  Impeachment  of  the  Houie  of 
CnnitnoDs  against  him.  Which  Kai  tead,  bj 
the  ckrk,  a*  fulloira  : 

The  ANSWER  of  JOHN  Lord  80MMERS. 
Baron  of  Eieshum,  to  the  Article* exhi- 
bited, by  the  Kniglili,  Cititen*,  and  Bur- 
getses,  in  Parliament  asseraMed,  in  the 
name  of  theniseivei  and  uf  all  the  Com- 
nioni  of  Eoglind,  in  Muinteoance  of  their 
Impeachnient  against  him,  for  Hig^i 
Crime*  and  Mi«dcmeaiion  supposed  to  bt' 
by  him  committed. 

The  «aid  lord  Sommen,  laTiBg  to  biinaeK 
an  advantages  of  eiccpliou  to  the  said  Articlei, 
and  of  not  being  prrjmliced  by  any  word*  or 
want  of  lor  in  in  this  hit  Answer;  and  altii 
saving  lo  himtelf  all  ri<^ls  anil  pritileges  b«- 
lonpn^  to  him  as  one  of  the  peen  of  tliit 
realin  ;  for  Ansirer  lo  the  said  Article*,  hum- 
bly aailh  ; 

I.  Tu  the  first  Article,  That  he  believe*  the 
now  emperor  of  Gerraauy  and  theSta(L-s  tJeni- 
ral  of  the  United  ProTincea  being,  in  ibe  year 
1G99,  engMfed  in  a  «ir  *ith  Fiance,  a  maiy 


a  separate  article  then  aaade,  la  the  •OSsct  ia 
(his  Article  DMOIwoed ;  and  ifaai  hi*  aacral 
m^jeuf  did  aflcrward*  enler  iM*,  niify,  aad 
iipprore  the  sauie ;  lo  wUcdi  traa^,  aefianta 
article*,  and  ratificatioa,  <far  mow  ccrtaiatj 
ihereotj^  be  refenetb  himaelf.  And  further 
railh,  Tlial,  in  the  year  IdM,  hi*  majeMv,  be-  | 
lure  he  left  Entiland,  tra*  pleaaed  to  trflhrm,  ^ 
>'  That  some  iolimslinn  Itau  beAi  gives  !•  Ika 
.nrl  of  l*OTtl*nd,  wbefi  in  Fnuioe,  that  the  . 
French  king  inclined  to  eoDaeto  an  agreement 
<ri(b  bi*  majeMv  concerning  Ibe  Biit.u*Biaa  to  . 
the  croirn  of  fipain ;"  And  ■ntrwards,  in  Aa> 
gUKt.  1698,  (hia  tiisjesty  being  then  ID  HoHasd,  | 
and  ibe  raid  lord  HummrraatTaabridge  WeNi, 
hy  hi*  roajetty'*  permiaaion,  fbr  recovery  of  bi* 
health),  !tlr.  Secretary  Vernon  oommnnicaled 
10  him  a  letter  lie  had  then  reeeivMl,  writtea 
by  the  earl  of  I*artland,  bv  hi*  mqcMy'im^er, 
aherein  it  was  ineniioneil,  "  TlMt  count  Tal- 
lird  (who  DM  then  amhaiaader  tVoin  tb* 
French  king  tn  liii  majeeiy)  bad  declereal  aa 
iccnmmodalion  mi^l  be  found  out,  in  relatioB 
111  the  succession  of  Kpain,  in  enae  of  thai 
king's  death  j  and  that  his  majrtty  bad 
ed  FiBDce,  upon  wbatlenn*  an  agr 
niighl  be  mode  ;  and  the  coodition*  were  ntar 
of  this  nature,  (videlicet,)  That  tba  ctrctanl 
prince  of  Bavaria  should  bare  the  kiogdooMaf 
Kpaia,  the  Indie*,  the  Low  CoHiHrica,  and  al 

Ibel  depenila  u)kki  the  " '*""  ■" — ~" ' — 

cept  the  kingdom  of  *' 
nia,  the  provjnee  of 
the  Pyteneana,  Footarabia,  and  Bl. 
Finall,  and  the  places  in  Tmcany  nf  whit. 
Nnain  then  atoail  poweaed) ;  in  eaoMdaraliaa 
of  which,  France  was  akootuUdy  ts  rennwnea 
the  right  it  pretended  In  the  weeaaainu  af 
8pain,  and  Milan  wo*  to  be  gircB  t*  the  aich- 
duke,  second  aon  lo  the  empentr  ■,"  and  tM 
his  majealy  eomntiDded  the  said  Mr.  Btairtaij 
to  speak  tn  him  the  said  lord  Soatmen  tftnehiaf 
that  matter ;  pnd  that  hi*  lordship  sbenU  dil- 
courte  it  with  those  be  thongbl  be  migbl  trmt 
with  that  secret ;  which  to  leap  with  Iha  nl> 
most  care,  was,  by  the  *akl  lettar,  mantienii 
to  be  of  tbe  liighcst  importance.  And,  at  tha 
rairK  time,  the  said  iar^  Somineia  receivad  a 
letter  from  his  niajeMy,  Vgned  by  hitnaolF,  in- 
timalini^  that  count  TalStd  bad  made  aanak 
prapmruon-t,  tnucbingJau  agiwBeut  with  hk 
raajesly,    cmcerniiig    the  a 


SecTCtary  TsMS, 
to  Ibe  end  hi*  roajc^  might  have  aooie  aji- 
oiun*  upon  tliai  alnir,  which  required  im 
greatest  secrecy,  and  m  which  no  liine  wm  •• 
be  hi*t  if  that  negociation  were  lube  carried  oai 
and  for  that  end,  bi*  majeaiy  thereby  eoM- 
manded  tbe  said  lord  Bonnuers  to  ■ad  Ml 
uowen  to  bin,  nnder  the  great  aeal  ^  Ear- 
land,  with  blaoka  for  the  namaa  of  comiM- 
to  treat  widi  coom  Tallard,  whicb  hk 


ine  uaw  V/«uBm,  ami  m 
I  the  Spanish  donmiana  {ta> 

nfSmpkt  and  Bicil^,  8ai«. 
tf  Guipoaeoa  on  tha  mie  a 


laiarty,  by  bia  (aid  letlcv,  was  pleased  to  b«. 

He  Miered  might  be  done  oecreriy ;    dial 

WMatattheiotdfiaraBcnaad  Hi.dnmMT 
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Vernon,  and  those  to  whom  the  said  lord  Som* 
niers  and  Mr.  Secretary  should  commanicate 
it,  might  have  knowledge  thereof;  and  that  the 
clerks  who  were  to  write  the  full  powers  might 
not  know  what  they  were,*'  or  to  the  like  ef- 
fect. And  the  said  lord  Sommers  did  imme- 
diately return  the  earl  of  ^rtland's  said  letter 
to  Mr.  Secretary  Vemon,^ad  desired  him  to 
communicate  the  contents  tnereof  to  the  earl  of 
Orford  and  the  now  lord  Halifax  (two  of 
the  then  lords  justices,  who,  as  he  was  assured, 
were  then  in  town,)  and  also  to  such  others  as 
they  and  Mr.  Secretary  Vernon  should  think 
fit ;  who,  in  re^rd  of  the  kind's  command  to 
bare  that  affair  kept  a  secret,  thought  fit  to  im- 
part it  to  the  duke  of  Shrewsbury  only  (as  the 
said  Mr.  Secretary  afterwards  acquainted  the 
said  lord  Sommers ;)  and  some  time  afterwards 
the  said  lord  Halifax  came  down  to  the  said 
Wells,  and  Mr.  Secretary  Vernon  cominir  thi- 
ther also  about  the  same  time,  they  and  the 
said  lord  Sommers  had  discourse  together,  con- 
cerning the  said  proposal .  And  the  said  lord 
Sommers,  by  letter  dated  S8th  August,  1698, 
did  (as  his  own  thoughts,  and  as  what  he  ap- 
prehended to  be  the  result  of  their  considera- 
tion) humbly  represent  to  his  majesty,  1st, 
That  the  entertaining  of  such  a  proposal  aa 
was  mentioned  by  count  Tallard  seemed  tt  be 
attended  with  yery  many  ill  consequences,  if 
the  French  did  not  act  a  sincere  part ;  but  that 
they  were  soon  at  ease  as  to  any  apprebensioo 
of  that  sort,  being  fully  assured,  nis  majesty 
would  not  act  but  with  the  utmost  niceness,  in 
an  affair  wherein  his  glory  and  the  safety  of 
Europe  was  so  highly  concerned :  That  the 
2nd  thing  they  considered,  was  the  yery  ill 
prospect  of  what  was  like  to  happen  upon  the 
death  of  the  king  of  Spain,  in  case  nothing  was 
done  previously  towards  the  providinsf  against 
that  accident,  which  seemea  probably  to  be 
yery  near,  the  king  of  France  then  baying  so 
freai  a  force  in  such  a  readiness,  that  he  was 
m  a  condition  to  take  possession  of  Spain  be- 
fore any  other  prince  could  be  ready  to  nnake 
a  stand:  That  his  majesty  was  the  best  judge 
whether  that  was  the  case,  who  was  so  per- 
fectly informed  of  the  circumstances  of  all 
parts  abroad ;  but  so  far  as  related  to  Engladd, 
It  would  be  want  of  duty,  not  to  giye  bis  ma- 
jesty this  clear  account,  That  there  was  a 
deai^ness  and  want  of  spirit  in  the  nation  uni- 
yersally,  so  as  not  at  all  to  be  disposed  to  the 
thoughts  of  entering  into  a  new  war ;  and  that 
they  5;eemed  to  be  tired  out  with  taxes,  to  a  de- 
gree beyond  what  was  discerned,  until  it  ap- 
peared upon  the  occasion  of  the  then  late  elec- 
tions :  That  that  was  the  truth  of  the  fact, 
upon  which  his  majesty  would  determine  what 
resolutions  were  proper  to  be  taken.  The  re- 
maining consideration  was,  what  would  be  the 
condition  of  Europe  if  the  proposal  took  place? 
But  of  that  they  thought  themseiyes  little  ca-  ' 
pable  of  judging ;  hut  it  seemed,  that,  if  IKdly  i 
was  in  the  French  hands,  they  would  be  en-  ; 
tirely  masters  of  the  Lerant  trade;  that,  if; 
they  were  possesed  Of  Finall,  and  thote  tther  j 


sea  ports  on  that  side  (whereby  Mikn  wc 
intiiely  shut  out  from  relief  by  sea  or  anj 
merce,)  that  duchy  wouki  be  of  little  s 
cation  in  the  bands  of  any  prince ;  and  t 
the  king  of  France  had  possession  of  tbi 
of  Guvpuscoa  which  is  mentioned  in  tk« 
posal,  besides  the  ports  he  would  hare  i 
ocean,  it  did  seem  he  would  haye  as  e 
way  of  iuyading  Spain  on  that  side  as  h< 
had  on  the  side  of  Catalonia :  but  it  was  i 
be  hoped  that  France  should  quit  its  pr 
sions  to  so  great  a  succession,  without  c 
derable  adrantages ;   and  they  were  ass 
bis  maiesty  woidd  reduce  the  terms  as  U 
could  be  done,  and  make  them,  as  far  ai 
possible  in  the  then  present  circumstanc 
things,  such  as  mi^ht  be  some  fonndation  fc 
future  quiet  of  Christendom,  which  all  hism 
ty 's  subjects  could  not  hut  be  conyinced  wa 
true  aim ;   and,  if  it  could  be  brought  to  i 
that  England  might  be  some  way  a  gains 
that  transaction,  whether  it  was  by  the  el( 
of  Bararia,  who  was  the  gainer  by  his  nu 
ty's  interposition  in  that  treaty,  hb  comini 
an  agreement  to  lei  the  English  into  • 
trade  to  the  Spanish  plantations,  or  in 
other  manner,  it  would  wonderfully  endear 
majesty  to  his  English  sulgects.— That  it 
not  appear,  in  case  the  negociation  should  i- 
oeed,  what  was  to  be  done  on  his  majes 
part,  in  order  to  make  it  take  place ;  wbd 
any  more  was  rcuuired,  than  that  the  Eng 
and  Dutch  should  sit  still,  and  France  il 
was  to  see  it  executed ;   and,  if  that  were 
what  security  ought  to  be  expected;   that 
by  their  being  neuters^  the  French  should 
successful,  they  would  confine  themseiyes 
the  terms  of  the  treaty,  and  not  attempt 
make  further  advantages  of  their  success  P  A 
the  said  lord  Sommers  saith.  That  afler  t 
writing  of  his  said  letter,  he  had  no  aocoo 
whatsoeyer,  nor  heard  any  thing,  of  the  sa 
treaty,  or  knew  or  heard,  wheUier  the  saa 
was  proceeded  upon,  or  not,  until  towards  li 
latter  end  of  September  followinff,  when  h 
was  acquainted  by  Mr.  Secretary  Vernon,  thi 
he  had  reoeired  an  account,  that  a  treaty  re 
lating  to  the  succession  of  the  crown  of  Spain 
had  been  adjusted,  concluded,  and  signed,  bj 
the  commissioners  named  by  his  majesty  fti 
that  purpose,  and  the  ambasmdor  and  plenipo- 
tentiary of  the  French  king :  and  the  sud  lore 
Somnoers  doth  deny,  that  the  said  treaty  ot 
partition,  or  any  proposition  for  such  treaty^oi 
the  transaction  thereof,  was  commnnicatad  tv 
btm  the  said  lord  Sommers ;  nor  was  baae* 
quainted  with  the  same,  or  the  design  tberia 
or  any  other  matter  relating  thereto,  at  inf 
other  time,  or  in  any  other  manner,  befbraie 
was  told  of  the  concluduig  and  signing  tbe^a^ 
as  aforesaid,  than  as  is  horein  before- meriioi- 
ed  to  be  ctone  by  his  nrajesty,  as  afbresaiify  9A 
by  his  and  the  saki  eaH  of  Portland^  taUr 
herein  befbre-mentioned  :   and  the  said  kiit 
Sommers  doth  deny  he  did,  at  vff  time  wha^ 
aoerer,  adrise  his  majesty  to  enter  into  Ilk 
sakilreaijyoraajiray  aneonrage  orpianwt 


■■* 


■tL 
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>  wunt ;  but,  haviog  made  the  objcctiom  be- 

e-nientMNied,  io  his  said  letter  to  hb  mi^ice- 
agiiiiit  the  propotitioiis  so  commiuiicaled 

him  as  atoreeaid,  and  cleariy  laid  open  such 

Mights  and  obienratioos  as  occtineQ  to  him 

on  the  said  matter,  he  diil  Uieraby,  as  be 

oosiTed,  fully  aod  taithfolly  disdjarge  bn 

ist,  aod  the  duty  iocumbent  oo  bim :   and 

e  said  lord  Honmiers  further  saith.  That  af* 

-«nurds  Mr.  Secretary  Vernon  did  aci)uaint 

B»  that  he  had  reoeifed,  by  his  mijcst^'s 

moiind,  ji  copy  of  the  treaty  relating  to  the 
»eoeasion  of  the  crown  of  Spain,  and  of  two 

cret  articles  relating  to  the  matter  of  that 
eaty ;  and  that  he  haid  likewise  his  majesly 's 
immand  to  prepare  the  instruments  for  the 
iifieUion  of  the  same,  and  to  lea?e  blanks 
lerein  for  the  names  of  the  commissionen  of 
le  States  General ;  and  accordingly  the  said 
Ir.  Secretary  did  prepare  the  said  se?eral  in- 
jtiments,  and  did  briug  the  same,  so  prepared, 
I  the  said  lord  Sommers,  to  pass  the  same 
nder  the  great  seal ;  which  was  done  accord- 


igly,  the  said  tord  Sommers  ha?ing  a  rood 
od  lawful  waltant  so  to  do ;  and  the  said  ra- 
floation  was  transmitted  to  his  miyesty,  to 
tfe  the  same  perfected  in  his  presence: 
rhieh  Iveaty,  and  secret  articles,  were  to  such 
r  the  like  effect  as  in  this  article  is  set  forth ; 
iitv  for  more  certainty,  he  refers  himself  to  the 
aid  treaty  and  articles.— Aod  the  said  k>rd 
faNnmers,  not  being  privy,  in  any  other  manner 
ban  .as  aforesaid,  to  the  said  treaty,  or  the 
mnsaction  thereof,  doth  not  know  when,  or  in 
vhift  manner,  the  same  was  communicated  to 
ihe  Sutes  GeoeraL 

II.  and  IIL  To  the  Sod  and  Srd  Articles,  the 

mid  lord  Sommers  saith.  That  he  having  re- 

eei?ed  his  majesty's  eipress  commands,  by  his 

latter  msntioned  in  bis  answer  to  the  1st  Arti- 

de,  to  send  to  his  majesty  full  powers,  under 

tht  great  seal  of  EogUnd,  l«>r  n^gociating  the 

nid  treaty,  with  blanks  tor  his  majesty's  com- 

■nimioners*   names;    which  he  humbly  con- 

cstvesy  aod  is  adritfcd,  was  a  sufficient  warrant 

for  him  to  pass  a  commission  under  the  great 

■eal  for  that  purpose  ;    and  the  same  bdug 

yrepwed  in  usual  form  of  coromiauons  of  fuU 

pawera,  with  blanks  for  commissioners'  names, 

according  to  his  majesty's  direction,  he  did  af- 

ilz  the  great  seal  to  the  same ;   and  the  said 

commission  was  sent  to  his  rosjesty,  then  in 

BoUand,  to  be  perfected  in  his  presence,  by  in- 

pefting  the  names  of  such  persons  as  his  ma- 

lailTHMrakl  think  fit  to  oommimionate  therem, 

^  La  cooceif  es,  might  legally  be  done ;  which 

«nmissioners  were  to  recetre  their  instruc- 

%M  from  his  msiesty  for  the  execution  of  their 

aal  power,  togetner  with  the  said  commission, 

ir  isual  manner :    but  what  instructions,  or 

fbeher  any  instructions,  in  writing,  were 

liven  to  the  commissiooers,  in  relation  to  the 

MMcoting  the  said  power,  the  aaoae  noways 

JODceming  the  lord  Sommers,  he  knows  not : 

md  thi^shid  k)rd  Sommers  saith,  He  did  desire 

ill  majesty,  that  a  partkobr  WMnnt  for  the 


commission,  which  had  been  before  sent 
by  Mr.  Secretary  Vernon  to  his  mijestv,  as  he 
inliMmed  the  said  lord  Sommers,  for  bis  siini- 
ing,  might  be  signed,  and  returned  ;  not  tnat 
he  doubted  bis  majesty's  said  letter  to  be  a 
sufficient  warrant,  but  for  that  such  warrant 
might  be  uuire  proper  to  be  produced,  if  occa- 
sion abould  require^  JUian  his  uiajesty's  said 
letter ;  which,  by  reison  of  otiier  matters  there- 
in contained,  ou^t  not  to  be  produced  with- 
out his  miyesty*s  permissiuo,  aud  which  is  now 
made  use  of  by  his  m^esty's^^rscious  leave : 
and  the  said  lord  Sommers  further  saith,  That 
bis  nu^ty  having,  by  hu  owu  and  the  eari  of 
INirtland's  letter  liefore  ineutioned,  directed, 
that  his  msjeiitv's  said  commands  should  be 
kept  secret,  he  did  not  communicate  the  mak- 
ing of  the  said  comuiiision,  otherwise  tlian  to 
the  persons  meotioued  in  his  answer  to  the 
said  1st  Article. 

IV.  To  the  4th  Article,  he  saith.  That  Mr. 
Secretary  Vernon  having  prepared,  by  his  ma- 
jesty's command,  the  instruments  for  ratifica- 
tion of  the  said  treaty,  with  blanks  therein,  ss 
is  before  set  forth,  be  did  affix  the  great  neal  to 
the  said  ratification  with  such  blames ;  which, 
he  conceives,  and  is  advised,  he  might  lawfully 
do  :  and,  having  also  his  msiesty's  commano, 
that  the  said  treaty  should  be  kept  secret,  he 
did  not  communicate  the  satne  to  the  rest  of 
the  then  lords*  justices,  or  his  msjcsty's 
privy  council,  which  besides,  he  cooecrived, 
was  unnecessary  to  be  done,  in  regard  hb  ma- 
jesty had  then,  by  his  commissiouers,  perfected 
the  said  treaQr }  so  that  the  samexould  not  be 
altered. 

V.  To  the  5th  Article,  the  said  lord  Summers 
saith,  he  believes,  that,  in  the  year  1699,  ano- 
ther treaty  was  entered  into-  and  concluded, 
between  lus  majesty,  the  States  General,  and 
the  French  king,  to  such  or  such -like  effect  as 
iu  this 'Article  is  mentioned,  to  which  treaty, 
for  more  certainty  thereof,  be  referreth  him- 
self: and  deuieth,  that  he  had  any  knowledge 
of  such  treaty,  or  any  transaction  in  onfer 
thereunto  ;  save  only  that  a  draught  of  the 
said  treaty  waa  read  over  in  tlie  presence  of 
divers  of  the  lords  of  his  majesty's  privy-coun- 
cil, whereof  the  said  lord  Sommers,  as  well  as 
others  then  present,  did  make  several  objec- 
tions ;  but  they  were  informed  by  bis  majesty's 
plenipotentiaries  for  transacting  the  said  treaty, 
who  were  then  also  present,  that  the  said 
treaty  was  so  far  perfected,  that  nothing  could 
then  be  altered  therein ;  and  his  majtssty  after- 
wards, by  his  warrant,  requiring  the  ratifying 
of  the- said  treaty  under  the  great  sesi,  he 
did  affix  the  great  seal  to  such  ratificatiou, 
being,  as  he  conceives,  obliged  so  to  do. 

VI.  To  the  6th  Article,  he  saith.  He  con- 
ceives it  was  not  mcumbent  upon  him,  as  lord 
chancellor,  to  see  the  commissions  or  ratifica- 
tions, in  this  Article  nwmtyned,  inrolled ;  the 
same  being  prepared,  aii4  bought  to  the  great 
seal,  by  Iba  aacretariat  af  state,  ready  iogros^ 
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eti ;  and,  when  waled,  taken  away  by  them,  name  wai,  and  is,  fer  abort  of  the  value  tboe- 
anil  tbe  origiDal  treaties  remainiDC  m  their  by  sugfgested :  and  the  said  lord  Sooimers  fur- 
custody  ;  but  the  care  of  inrollinc  tbe  same,  if  tber  saitb,  he  never  pretended  to  purcbaat,  m 
necessary,  doth,  as  he  conceives,  oelon^r  to  the  his  own  name,  or  in  the  name  or  names  of 
protbonotary  of  the  eourt  of  Chancery.  any  other  person  or  persons  in  trust  for  him, 
1,-ti  rit  .•  ..L  •-.-  •  L  -.I.  rm.  ^  any  ofthefee-fimn  rents,  or  other  rents, vested 
VII  To  the  7th  Article,  he  sutb.  That,  in^^ees  for  sale ;  but  bis  mqesty  taklngno. 
when  tbe  great  seal  was  committed  to  his  ^      ^^^^  ^^  ^^'^^  ^y  f^"»^  ren^fand 

*°rh°'*';-*.'"'*i*r!.?**'*''^°^'*"^k  •?  other  rents,  so  vested  in  trustees,  were  uniold; 

r  k'i  ^i;!'  •  !I*  ['^ '   "<?  L'''!."^'^  ^-  i?"*  »n««  the  »M  trustees  being,  by  tbe  acts  oJnar- 

AT^,i^  *'?'?^y  *il!r^'  "if  '''    «V^""y'  liamentvesting in  them  the  siSd  lenU.  dee£ed 

^h^A^^f^  honesUy,  ««»«!»"[.<<•  keep  ^  bold  the  saSie  for  the  benefit  of  his  msMtJ, 

the  said«rth  ;  and  hopes  «"1  believes  he  hath  ^j^  ^^     ^  successor. ;  his  m^esty  did.  Vi 

duhr  obM«rved  the  same;    and  doth  acknow-  jhe  year  1697,  of  his  own  motion,  wiitout  My 

ledge,  Th«t.  during  the  time   he  was  lord  ^^^^j^   p^nsurement,  or  m<^ns,  us«l  I7 

iL?£!I  ■^V"^  «''»"'*"'»'••  ••*  ''"*  ""fi*^!-  the  said  lorf  iSommew,  alsquaint  tbe  then  ioZ 

ralgrant.  to  divew  persons  of  several  lands,  eommlssioners  of  the  tSLsury.   or  some  or 

IrSJl  —  m"^ ?"'!1'''  "IpSIFJ"  oneofthem.tbatitwashismigWy'splea«ir». 

h.T.  -Wi.°."i^*  "^  •"•  "?".r  *Lii.  .i  thatS.100t  perannumof  tho^renu  sLuldb^ 

Ji?i  i!l.'  '^•^,'*****  ""y  "^  *»'T  1""'  ^,  (fmnt^  to.  Sr  for  tbe  benefit  of,  the  said  lord 

S!,Sr  if^'L^''"  "-T  """  7'C''"'lf  T-Jk  Sommers.  and  bis  hein ;  and  ihat  all  proper 

Ite^.^'  '"•t'  f^T'  '""l  "^rt  r^  "etbods  should  be  used  for  vesting  the*^ 

iTefrirr^dArffsTaU  siS;  s'-aiSo-j^^iLStv^^SLtf 

i"e2:iii^''t""'"'"'"'d''"'^^"  ""^d^S  s.tS.srt'JL£?on^«ad'"r?; 

t^^T!l^T^^J^T'*"^''^S^t^'  the  said  rents  pursuant  to  contncls  to  l4 

Ji^^.*^.^""!i^  "'T'*?'All'^5r'  ■!»»««  by  the  1^  treasurer,  or  lords  com- 

ZTJlLLj^irfK  "iT"'       !;"^    ~V  mssioneioftbeTreasury.fo;  the  Ume  being, 

^i^Z'  ^"  *"  »'!*  *i!r  'IT'  ^'^^'  0'  wy  two  of  tbem,  for  tVe  satisfaction  of  tK 

^?^^.^*"^  *^"'  ^i?  ?-i''!i!.  ""i^  ^  «■'<»  "■"•««  on'y  ;  "J  according  to  tbe  me- 

T^^i!^rTrVl''^"''^'^'l^^.T^^lt}Z  tho.1  that  bad  Cein   used,  from* the  time  of 

lantl,  or  did  procure  any  act  or  bill  prepared  for  „.i,:_„  ,i.„  ..:  j  .^,.   j„  ..1_:„_  _._».  _^  .«_ 

ronfirmiiKT  «nv  «.^k  J.n.  ™  th.  nirtiimAnt  in  "•"'"K  *be  Said  acts,  w  psssing  grants  of  any 


confirming  any  such  srant  in  tbe  nariiament  in  "■•""«  VT  •"•"  "—  "  IT— '»  »—-  "',  — t 

Ireland,  tf  be^appwvlTin  he  pri?v  council  in  l**'lZ*v  rf'r.W'TiJS^.'^r^^iri^'^J:? 

England :   and  llth,  that,  what  Cills  of  this  ^^^^^^^SiT^rLS^J^!^^^^!:!^ 

nature  were  remitted  undir  the  great  seal  of  tJ^J^':J'J'^*,''!^^:ZZ^^t^ 

u ,  _...,. ,  •  ..  ,  _   •"¥_i  _j  .i._  nis  majesty  to  the  lords  commisswDera  ••  tne 

England,  to  be  passed  into  laws  in  Ireland,  tbe  . i,  '  „_, ,    _.    •__  _.__,.  ,-  ,1^ 

«.m»  w..™  fir..  .n„»,«i    .n.i  n««-i   !n  .!,«  trcasuiy  to  contmct,  or  pve  warranU  to  the 


jjame  were  first  approved,  and  passed,  m  the  '      contract,  for  the  said  rents;  and 

pnvy  council  m  England,  according  to  the  ,„eh  contracU  were  pursuant  thereunto  i^e; 

usual  form  in  sucb  cases ;  and  being  so  an-  ^       ^              f  ^^  ^                  ^^• 

order,  required  to  affi.  the  great  sJthere...  3:r^^njT*bL."  Zi^^^^  7^:^ 

VIII.  To  tbe  8tli,  he  taith,  He  did,  daring  free  gift,  discharged  by  tallies  struck  for  that 
the  time  he  had  the  custody  of  the  great  seal,  purpose:  and  the  said  lord  Sommers  saith,  the 
receive  the  profits  and  perquisitea  tEereto  be-  said  contracts  were  not  intended  or  designed  to 
longing,  which  before  his  time,  were  become  make  the  grantees  of  the  said  rents  appear  to 
▼ery  inconsiderable  ;  and  did  also  recet?e  an  be  purchasers ;  but  the  said  lord  Soiaroers  al- 
annual  pension  or  allowance  from  hb  majesty  ways  acknowledged  he  received  the  slid  graott 
of  4,000/.  being  the  like  pension  that  had  been  of  his  majesty's  bountv  ^  And,  he  humbly  con* 
allowed  to  several  of  his  predecesMrs :  but  dc-  ceives,  it  was  lawful  tot  liim  so  to  accept  the 
nies,  that  he  did  ever  beg,  or  use  any  means  to  same, 
procure,  any  grant  whatsoever  from  his  ma- 
jesty, for  his  own  benefit :  but  saitb,  that  what  IX  Sc  X.  To  the  ninth  and  tenlh  Article* 
his  majesty  was  pleased  to  give  him  proceoded  the  said  lord  Sommers  saith,  Thai  after  hia 
from  bis  majesty's  own  motion,  and  of  his  majesty  had  given  such  direction  to  the  lords 
mere  bounty,  and  as  bis  majesty  was  pleased  to  of  the  Treasury  for  granting  fee-farn  rentSi  and 
declare  upon  that  occasion,  as  an  evidence  of  other  rents,  to  the  yearly  value  avresaid,  for 
iiis  gracious  acceptation  of  the  said  tord  Som-  the  benefit  of  tbe  said  lord  Sommirs,  and  his 
niers's zealous enileavoursfor  his  service;  and  heirs,  and  after  warrants  were  signed  by  the 
the  same  was.done  without  any  previous  solicita-  lords  of  the  Treasury  to  the  said  trustees,  for 
tion  by  him  the  said  lord  Sommers,  or  any  other  makmg  contracts  for  conveying  ^nts  of  the 
to  bis  knowledge  or  belief;  and  that,  in  tbe  saidwearly  value,  for  tbe  benefit  of  the  said 
year  1697,  his  majesty,  of  bis  own  motion,  did  lord' Sommers,  it  did  appear,  that  the  said  in- 
grant  for  the  benefit  of  the  said  lord  Sotnmers,  tended  contracts  and  grants  could  not  be  per- 
the  manor  or  manors  of  Hygate  and  Howiev,  fected ;  for  that'neitber  tbe  kxrdsof  the  Trsa- 
^as  in  tbe  sahi  Article  is  mentionMl ; .  bnt  toe  suj^  nee  the  sakltnuleesi  were  sufficiently  ia- 
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tigiwd,  of  his  bounty  to  bim  the  said  lord  Som- 
aners,  and  his  baira,  fee-tarm  and  oUier  rents, 
to  the  anuual  value  in  the  aaid  graals  men- 
tioned; and  the  said  trustees  hafinig^  cove- 
nanted, as  was  usual  for  them  to  do,  that  they 
had  nut  made  any  former,  or  other  grant  or 
conveyance  of  the  said  rents,  or  any  of  them ; 
and  347/.  1  Is.  S(^.  per  annum  of  the  aaid  rents, 
so  granted  as  afoi^said,  hafing  appeared  Ui 
be  granted  before,  or  not  to  be  grantaUe,  by 
tiie  said  trustees,  or  not  leviable  on  surrender 
after  the  said  warrants  of*  his  majesty,'  and  the    of  such  rents  ;  the  said  trustees,  by  warrant 


Ibrmed  what  fee- farm  rents,  or  other  rents,  re- 
mained undisposed  of;  so  that  the  whole  be- 
nefit of  his  maje8ty*s  intended  bounty  would 
have  been  lost,  without  inturmation  could  be 
granted  of  such  particular  rents:  and  the  said 
lord  Sommers  being  informed,  that  Reginald 
Marriott,  and  John  &igbv,  in  this  Article  named, 
were  the  most  likely,  ir  not  the  only,  persons 
capable  to  give  inftbrmation  therein,  application 
made  to  them  for  that  purpose;  and  the 
Marriott  and  Digby,  beiig  so  applieii  to 


aaid  lords  of  the  Treasury,  were  executed,  as 
afbreMid,  did  refuse  to  gi^  e  any  account  of  such 
rents,  unle«  they  might  have,  as  a  reward  for 
their  so  doing,  rents  amounting  to  near  a  fourth 
part  of  such  rents,  whereof  they  should  give 
such  account,  conveyed  in  tnistVor  them.  In 
•och  manner  as  in  the  said  Article  is  men- 
tioned ;  which  the  said  lord  Summers  did,  as,  he 
conceives,  he  lawfully  mi>fht,  it  being  only  to 
hia  own  loss  and  prejudice,  comply  with ;  not 
in  order  to  any  such  end  as  is  suggested  in  the 
odd  Article,  but  that  he  might  perfect  the 


of  the  lords  commissioners  of  his  nuyesty's 
Treasury,  who  were  thereunto  suflicicntly  au- 
thorized, in  lieu  and  satisfaction  of  the  said  reniSi 
and  arrears  thereof,  and  in  discharge  of  the 
covenants  of  tlie  said  trustees,  did,  the  2ikt 
day  of  October  1699,  grant  divers  other  rents, 
amounting  to  the  yeai^  value  of  39W.  Of.  ^iL 
to  Uichard  Ailney,  and  his  heirs,  as  in  the  said 
Article  is  mentioned,  which  were  not  so  grantedt 
as  if  the  said  yearly  renu  of  347/.  111.3^4 
bad  been,  bonajid?,  purchased,  but  was  in  lieu 
and  reprize  for  the  sauie  as  granted  of  his  ma< 


grant  before  designed  and  appointed  to  be  luade    jesty 's  bounty,  for  the  bench t  of  the  said  lord 


to  bim  by  bis  majesty  of  his  own  free  will,  and 
not  at  the  said  lord  ll{onimers*s  solicitation  ;  the 
discovery  of  any  of  the  said  rents  not  being 
Made  by  the  said  Marriot  and  l)i?l>y,  (»r  any 
other  person,  till  after  the  said  warrants  of  hfs 
majesty,  and  the  lords  of  the  Treasury,  as  afore- 
•aid ;  and  accordintriy  tlie  several  grants,  in 
Ihia  Article  mentione«l,  were  maiie  to  Hancock 
and  Wtmer,  in  tnist  for  the  saitl  Marriott  and 
Digby,  as  was  affirmed  to  tin*  said  loni  Snm- 


Sommcrs,  and  his  heirs,  as  aforesaid  ;   which 
he  conceives,  mi^ht  be,  and  was,  lawfully  done. 

\ni.  To  the  thirteenth  Article  the  said  lord 
Somuiers  sailh,  lie  dutli  admit,  that,  in  the 
year  16P.'>,  he  then  bein^f  lord  keeper  of  the 
gri'at  seal  of  Eugluud,  his  majesly  being  in« 
formed,  as  the  truth  wan,  that  Tnomas  Too^ 
John  Ireland,  Thomas  Wake,  and  William 
Maze,  and  several  other  of  his  majesty's  sub  • 
:  and  the  said  lord  SommersKaith,  there  was    jeets  iu  his  plantations  of  America,  had  asso- 


notanysum  of  money  paid  as  the  coninderation 
of  the  grants  of  the  said  rents ;  but  the  contracts 
were  made,  and  the  payment  of  the  several 
considerations  thereof  were  discharged,  in  the 
nsauner  and  for  the  reasons,  herein  before  set 
forth  ;  and  were  nut  colon rably  or  fraudulently 
contrived,  in  deceit  of  his  majesty,  or  elusion 
cf  the  said  acts  of  parliament. 

XL   To  the  eleventh  Article  the  said  lord 


ciated  themselves  and  did  frciinrntiy  commit 
great  piracies,  robberies,  aiMl  dcprcJations,  on 
the  seas  in  the  (tarts  of  Amerit^a,  and  other 
parts,  to  the  hindrance  and  discouragement  of 
trade  and  navigation,  for  prcvcntiujr  the  said 
mischiefs,  did  {p*ant  a  commission,  as  in  this 
Article  is  mentioned,  unto  William  Ividd  in 
this  Article  named,  (who  was  the  cummander 
of  the  ship,  railed  the  Advent nre-gnllcv,  and 
was  not  then  in  the  knowledire  or  bi'lief  of  the 


A>mmers  saith.  He  lielievelh,  that  several  of    ^T.  ""*"-"  "'  "";■  •»--—;;-  "r  mi.^  „,  .„c 

the  rents,  meniioned  to  be  grintetl  in  trust  for     ""**  '°'''  ^i«in»ers.  esteemcl  a  person  of  .11 

him,  as  aforesaid,  had  been  before  granted  to 

other  persons  by  the  said  trustees ;  and  that 

others  of  them  were  not  in  the  power  of  the 

•aid  trustees  to  ^nt ;  which  was,  ami  is,  very 

much  to  his  prejudice :  and  believes  the  same 

were  inserted  by  mistaken  infonnations  given 

touching  the  same,  and  not  out  of  any  design ; 


fiiiue  or  repntationj,  to  apprehend,  seize,  and 
take  into  his  custody,  the  said  Thomas  Too, 
John  Ireland,  Thomas  Wake  and  W*illiam 
Maze,  and  all  such  other  pirates  as  he  should 
meet  with,  in  the  seas  of  America,  or  any  other 
aeas,  with  their  ships  and  vessels,  anil  such 
merchandizes,  monies,  and  wares,  as  should 
be  found  on  board  w  with  them,  and  to  cause 


and  the  like  mistakes  have  frequently  nappened     „,^.      •__.  ^  .^  i_  i«^ i..  .^      •  ,  i  *  •  i 

in  «her  grants  of  other  of^e  laid  renuVand     T    '  T     *•,•*.  ["^"K""  »".  ».  '««»'  "?' '' 

denies  that  to  bis  knowled^  or  beBef,  «,y  of    I'i' i^!!  uT^l.'I™'?!-;:','.?.'*"  """  i?" 
the  uAA  reite,  so  granted  for  bis  benefit,  were     »PP'«h«n««e'I  «»«*»«*« jy  fojthe  preser'atioii 

efer  united  or  annexed  to  the  casUe  of  Wind-  i*^»!^*i".1_'«'^S?V'!?:/']!''!'f  ^Jjl'?!?.*??"^ 
•or  for  any  purpose  whatsoever,  or  that  any 
oppression  or  vexation  hath  happened  to  any 
of  his  majesty's  subjects,  by  reason  of  the 
granting  of  any  of  the  said  rents,  and  as  he  be- 
lieves, little  or  no  new  charge  to  the  crown. 

XH.  To  the  twelfth  Article  the  aaid  lord 
Sommers  saith,  Thai,  hiamajeit/  bwring  dc- 


mersdoth  also  admit,  that  a  grant,  dated  the  tTth 
of  May,  1697,  did  pass  under  the  great  seal  of 
England,  as  in  this  article  is  mentioned ;  where- 
by, reciting  the  said  commission  so  granted  to  tlie 
aaid  Wilham  Kidd,  and  that  the  said  Adventure- 
galley  waa,  with  his  majesty's  knowledge  and 
royal  encouragement,  bought  and  fitted  out  tc 
••n  for  the  eKecutioii  of  toe  aaid  coBumiHiMy 
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at  tbe  cbsTM  of  ths  carl  of  Bcltam 
lUrrifloi],  SMDoel  Newton,  WiHiun  Rowlay, 
a«]rg«  Walwn,  anil  Thomii  ft»yaM»  in  tbia 
nrlicle  named,  liia  mftjetty  for  cncounigiDg 
nod  rairardiag  the  «aid  Diwcrliking,  did  gnat 
unto  iha.iaid  eart  of'  Bediniont,  Edmund  Har- 
mon, Williani  Kowlcy,  Geor^  WaUoo,  Tho. 
Iteynold*,  aad  Samuel  Newton  (who  nu  named 
tir  and  in  trntt  for  ttie  tiid  Inrd  Sammari), 
tfieir  ezeculora  and  BdminiBtralora,  all  and 
(Tbalsi>eTerihipa,  Tetsel?,  gooH<i,  meKhaitdijK*, 
treasure,  and  other  thin|^  wbataoerer,  which 
■ioee  the  90th  of  April  IWS,  had  hean  taken 
or  aeised  ■pon  or  with,  or  did  beht^  to,  or 
should  hupen  to  be  tdien  or  aeised  upon  or 
with,  or  whichdidorahDuIri  belong  to,  the  Mid 
Tho.  Too,  John  Ireland,  Tho.  Wake,  and  W. 
Maxe,  or  their  adherenti,  or  any  other  pirate*, 
bf  the  Mid  W.  Kidi),  or  other  commatidera  of 
the  laid  Adveiiture-gallry,  nr  wiiich  by  or  by 
meane  ol  the  uld  ahip  or  (faltey  ahonld  be 
taken,  or  forced  ou  ahore,  on  any  of  his  ma- 
jeih''a  planlationa  in  America,  so  lir  as  the 
aaia  premiKS,  or  any  of  tbem,  did,  aboold,  or 
might,  belongs  to  his  majeMv,  or  codh)  or  tni){ht 
begranlFd  orpantahleby  him,  or  was  or  were 
inhupowerlo  disfmieof:  Which  grant  was 
not  inteaded  to  be  wilhout  an  accompt;  for 
the  laid  lord  SommErs  aaith,  That,  by  indeD- 
ture,  bearing  date  the  39d  of  May  1097,  made 
(after  the  warnnt  for  the  aaid  ^rant  wasaigned, 
anil  before  it  was  pad}  between  his  majeaty  of 
the  one  part,  and  tbc  said  earl  of  Bellamntit, 
Edm.  Hanuon,  W.  EUwIey,  George  Watsnn, 
The.  Reynolds,  and  Satnuel  Newton,  of  the 
other  part;  they  the  aaid  earl  of  Kellanrant, 
Ace.  did  coTenant,  promise  and  ajfree,  with  hia 
majesty,  bis  heiriiandsuccessor<i,wellBnd  truly 
lo  acconnl  fur,  and  deliver  uiion  oath,  to  tbe 
use  of  Ilia  majeaty,  hn  heirs  and  sueeeason, 
or  tbe  commiMioiicra  of  his  or  their  treasury, 
or  his  or  their  hi<;li  Ireaiurer,  a  clear  tenth 
part,  the  wbule  in  ten  equal  parts  to  bo  divided 
of  all  and  orery  such  abi|M,  vendi,  gmxls, 
roerchBDditee,  and  other  thinpi  whitaoeter, 
which  inand  by  the  said  gnat  ahnuldbegiTen, 
ur  whieti  should  from  time  to  lime  be  taken,  or 
aeized,  or  secureii,  by  them,  or  any  of  them, 
their  or  any  of  their  execntora  or  administra- 
Wra,  ofBcen,  agents,  scrranls,  or  asrigni,  by 
Tirtue  or  colour  thereof ;  to  which  grant  and 
Hdenture  the  said  lord  Hemmeia  for  more  cer- 
tainty reterreth  himself.  And  further  aaith. 
He  conCHTes,    snd   is   adriaed  that  the  aaid 


iliscouragement  of  trade' 
the  loss  or  prejudice  of  menhanta,  nr  olben  his 
lUBJeily'a  aubjects,  or  the  aubjects  of  hi*  friends 
or  allies,  nor  to  thediahonourof  hia  majeaty  or 
Ibckhigdom;  irarwaa the paNingofthe same 
■ny  brAch  of  the  duty  of  tbe  aaid  lord  Horn- 
men:  bat  the  said  gnnt  was  fomwd  m  a  re- 
CompeBce  to  the  said  grantees,  who,  at  their 
«wii  charge,  had  prorided  and  fitted  ont  tba 
Wtd  ifaip,  to  enable  tbe  aaid  Wm.  Kidd  to  cxe- 
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mat  benefit,  had  the  nid  Wm.  Kidd  fhhhfollw 
discharged  the  truit  in  him  repoeed  by  his  mw- 
jtaty  and  the  *aid  grantees ;  which  h«  tbilinv 
10  do,  the  owtier*  of  the  said  ship  hare  lott 
their  vxamce*,  and  havs  not  receired  any  ba< 
uelit  of  his  majesty'*  laid  grwt. 

XIV.  To  the  fourteeulb  Article;  the  aaid 
loid  tiommws  saitb,  He  did  not  delay  any  pro- 
coediagB,  in  any  cause  or  cause*  depending  be* 
fore  him  a*  chancellor  of  England^  longer  or 
otberwise  tban  as  the  ciKnmstancsa  and  juslies 
of  each  cauae  required ;  but  did,  to  tho  *eiT 
inanifeat  impairing  of  his  health,  constantlj 
apply  hinMelf  to  tbo  dispatch  of  the  canaea 
dq>ending  before  him  ;  and  denies  that  he  did 
ever  make  by  colour  of  liis  office,  any  nrbitrarr 
or  illegal  order,  to  the  si^rersioD  of  any  law  or 
statute  of  thi*  realm ;  or  did  ever  as*ume  to 
himself  any  arbilrary  or  illegal  power,  or  ever 
i«*erse  any  judgement  giren  in  tbe  court  of  £z- 
clieqoer,  otherwise  than  as  is  warranted  and  al- 
lowed by  the  law,  and  in  the  presencu  of  th« 
baron*  ot'lhecvuTt  of  Exchequer,  who  were  al- 
ways present  intfaecourtofExclieifUerchamber 
when  their  judgment*  were  exninined,  as  thn 
statute  in  xiich  cases  directs ;  nor  did  CTer  de- 
lirer,  in  any  court  of  Judicature,  or  Mhe'  piooa 
wbatBoercr,  uny  position  wbatsacrer  daflgeroiia 
to  tlie  legal  conatitulion  of  the  kingdom,  or  da- 
struvliTe  to  Ilie  property  of  tlte  subject,  as  is 
charged  by  the  said  ArUcIe. 

And  as  to  all  oiber  niatlen  and  things  in 
ihesuid  Article*  contained,  and  not  herein  befors 
particularly  Boiwi.red  unto :  the  aaid  lord  Som- 
mers  taith,  he  is  not  guilty  of  them,  or  any  of 
them,  in  manner  and  form  as  the  same  ara 
chartred  upon  bira  in  and  by  the  said  Article*  i 
and  iiumUy  BubmilteUi  lutnselfto  youi  loid- 
ahips'  judgment.  Soiuuu. 

VUySO. 

It  is  ordered  by  tbe  Lord*  spiritual  andttiU' 
poral  in  pBrliamentaasembled,  That  Monday  tba 
0th  day  of  June  nest  shall  be,  and  is  hereby  ap* 
pointed  for  tbe  trial  of  Edivard  eaH  of  Orfoidt 
in  Westminster-ball,  upon  tbe  Articles  brought 
up  against  him  by  the  House  of  Commoni, 
whereby  he  stands  charged  with  seTeral  high 
crimes  and  misdemeanors. 

A  message  was  aent  to  tlin  Commons  by  air 
Robert  Legard  and  air  John  Hoskins,  to  let 
tbem  know,  That  this  House  hath  anpoinled 
Monilsy  the  9th  day  of  June  next,  fbr  the  Trial 
of  Edivard  earl  of  Orfbtd,  in  Weslminsler-ball, 
upon  the  Artidea  sent  up  against  him,  and 
that  tbe  Commons  may  reply,  iftbey  think  fit. 

A  message  was  sent  to  the  Commons  by  sir 
Robert  Le^nl  and  sir  John  Hoskins,  to  ac- 
qtwint  them.  That  they  havio^  on  the  1st  day 
of  April  last,  sent  op  to  their  Tordshi pa  an  im- 
pearbment  gainst  William  earl  of  Portland, 
for  high  eriiwe* and miadwnranoia;  andfaaving' 
also,  on  lh«  flneenlh  dav  of  the  same  nwothf  ' 
■mpeacbed  Charieslordllalifsx  for  high  urimea 
and  mwdenwana ;  and  there  being  as  yel  no 
particular  Articl«*  vibihiied  agminrt  Aa  aaltf 


r5]  19  WILUAM  UI. 
Imit,  lb«ir  brUip*  tfainh  ibMMriiM  oU^H 
•apotthMiiamindttwraof;  which, itWiiD- 
■MbIim«bIi  hi*«  M  hog'  dcfcndeJ,  ii  a 
WdiMp  u  the  penoaa  CMMcroed,  aod  miM 
agmilile  Id  the  nioal  Btcdxtdi  and  proeeediDft 

UmjSU 

A  ntaMaga  wm  hraugbt  from  the  Cooimoti* 

a*  Hr.  Bromlcj  unI  Mhen  to  •equaint  thii 
MM*. "  ThM  in  tmwcr  to  the  mcaage  oT  ibe 
Sltt  ■iwU&t,  the  Coduudcm  hive  pre|«ral  ■ 
n^icattoa  to  the  mi  ofOrford'i  Aoiwcr  tothe 
Anicica  of  impnchnwiil  of  high  erinM  uxl 
wdeiiieuon  rxtuluied  mmintt  him,  and  at 
■I  tut  defer  bringiii^  it  up  U  your  lonlibipi, 
til  mil  II  in  Iba  IriaU  ol  iht  ■OToraMRipMchnieiiti 
aow  deiiendinf ,  the  L'onin.oaa  think  it  moat 
fMcr,  fnxn  the  luture  of  the  eiidence  lh*t 
will  be  Eiieo  at  the  uid  tiiala,  lo  begia  with 
the  trial  of  ilie  impeach meiil  of  John  lord 
Seaimef*  of  high  cnmca 
And  ai  to  your  lonltbipa'  other 
Comraont  take  il  lo  be  irilbout  (ircoedeiil,  and 
iinparliniDantary ;  lbe]r,aa  praeecuton,baTiii( 

*  liberty  to  exbiLHt  ibeir  Aiticlea  of  impeach- 
ment in  due  lime;  of  which  they  who  are  to 
prepare  tbem  are  the  proper  judgea:  andlbere- 
lore,  ftfr  your  lordatiipa  to  asaert,  That  bi*- 
ing  not  yet  exhibited  particutarAniclra  againat 
William  earl  of  PvrtUMi  and  Charln  lord 
Balitax,  ia  a  banlahip  to  thcio,  and  not  agree- 
able to  the  uaual  nwlhatla  aod  procecdinga  in 
parliament  id  lucb  eaaea ;  doa,  aa  they  con- 
ceifa,  lend  to  the  breach  of  that  good  correa- 
pOiMlnioe  betwiat  the  two  Hoiwea,  which  ought 
mutually  l«  be  preaerred." 

Ordered,  That  the  Committee  appoioted  to 
(noaider  of  the  manner  in  ileUferiiig  articlra  of 
Impeachmenta  by  tbeCommons,  be  rerivedjo 
meet  on  Monday  next,  lo  draw  an  aoawer  to 
be  aeut  to  the  Houae  uf  Cuuimona  to  their 
Haaaagc  receired  the  3latin«lant. 

Tbe  Houfe  waa  idjoumcd  during  pleaaiire. 
AAer  aome  time,  the  Houae  waa  retUDMd,  and 
the  eaH  of  (hamford  repwted  from  the  larda 
anmnittect,  appointed  to  cuoaider  of  ihe  maooer 
m  delifering  Articica  of  Impeachmenta  by  Ihe 
CommoDa,  tbe  Precedeotaral lowing ;  *ia. 

/TFifc.  JSH.R.    The  biahop  of  liOitdoo 

*  impeached  by  the  Cominona,  for  impriaoDiiig 

*  Tbo.  ninipa  on  (Mpkioa  of  bcfcay. 

'  g  Feb.  Tbe  Artictea  were  nad. 

■  iO  March,  1C30.  Tbe  Common*,  at  a  eon- 
'  fttMwe,  accMcd  the  lord  chanccUor  St.  Albau 

*  and  Uic  biibop  of  I^ndaff  of  bribery  and  cor- 
'ruption. 

■  16  April,  iei4.  The  CommaM,  at  a  eon- 
'  ferenoe,  accoae  tbe  earl  of  Hiddkaei,  lerd- 
<  treaeurer,  of  briben. 

■  19  Hay,  1634.  The  Comi 

*  biabop  oTNerwicb  of  aaveral  i 

*  then  particularly  mentioiie^ 

<  19  Decemb.  IMO.    Tbe  < 

*  iir  George  lUddiA  of  SaddA  of  hi^- 


ikeE.^Portfmdttiuititken,  {9TB 

'  M  Deoeaob.   They  delivered  the  AitidM 
ai  a  conferaoee. 
'  9a  Decemb.  1040.  Tbe  lenl-keapcf  Fiach 

>  >9  Jan.  1640.  Report  of  what  be  whw 
cuaad  of  at  a  coatereuce. 

'  IS  D«Mnh.  1G«1.  Daniel  O-Naal  im- 
paached. 

'  30  Aoguat,  1641.  Tbe  earl  of  Brid^lar 
impeachM,  and  Aiiiclea read,  but  not  entered. 

•  6  Decemb.  1660.  William  Drake  im- 
ueocheil,  and  Articica  brought  up. 

'  34  April,  166B.  8ir  William  Pen  waa  im- 
peached, and  Ihe  Articlea  deLvered  at  a  «»• 

•  99  Decemb.  1666.  The  Commooa,  at  * 
coofercnoe,  impeached  the  lord  riacoOBt 
Mordaunt. 

'  3  Jan.  The  conference  waa  reported,  lild 
Ihe  Aiticlea  read. 

'  33  Decemb.  1G7B.  The  earl  of  Dabbf 
wat  impeached,  and  Arliclea  brought  up 
Bgaioat  bim  at  tlic  aame  time. 

'  5  Decemb.  167tt.  Tlie  earl  of  Fowia,  fart 
A.Wanlour,  locd  BelUayap,  loH  Peln,  aad 
lord  *iacouiit  IJtaffiMd,  were  ioipcacbed. 

■  30  Drcemb.  Theparliamnit;waapi«mned 
to  tlie  4tb  of  February,  and  waa  diMolvc*  tbe 
Hill  of  January'. 

■  6  llarch.  A  new  parliamrot  met. 

'  r  April,  1679.    Aniclea   wera  brought  Ip 

'  ai  Decemb.  IQUO.  Mr.  F.dirard  Seymour 
waa  impeached,  aud  Artideii  brought  up  at 

■  7  Jao.  1680.  Sir  William  Mrrogga  waa 
'  impaached,  and  Ailidea  brought  up  at  Ihe 

'  7  Jan.  lOSO.  Tlie  earl  nf  Tyrone  waa  im- 
'  pcacbed,  but  no  Artiela  broiiglit  up. 

'  10  Jan,  The  iiarliameul  »aa  proragued  h> 
the  Wtb.     Diaaulved  the  ItUh. 

■  aaMart^,  1681.  Air.  Flu  llartii  waa  im- 
'  peached  :    iio  ArlicIcK  brouffht  up. 

'  SI)  March.  Tbe  parliament  waa  dimolved. 

'  S6  Judo,  1689.  Itlaire,  Vaiighao,  Noel, 
'  Elliui,  and  Vrey  nere  ioipi-aclied  aitd  Ar- 
'  liclca  hruutchi  un. 

'  16  Uctob.  The  earl  of  Saliabiiry  and  earl 
'  af  Peierheroug-h  were  imgieached.  Hpednl 
'  matter  amigned  the  lanic  dav. 

>  37  April,  \69y  The  duke  of  Lecda  «■■ 
'  iropeacnrd. 


impeached. 

'  17  May.  Aiticlea  hrougUi  up. 

'  Sa  Hay,  1698.  John  Auriol  and  Joha  Da- 
maiatre  wrre  impeached. 

'  H  June.  Artidea  were  broaght  up  agutt 
them.' 

Ordered,  Tbat  the  Comm 


SatnnUy  laat,  do  meel  (vtaenily,  to  draw  an 

Ancwer  to  be  aenl  to  the  Uouac  of  Commoaa, 

to  iheir  Meaa^e  raociTed  iba  31it  of  Haj  laM. 

Thwthi  Homo  wai  wiimatAiamt.tk^ 
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Jar  High  Crima  and  Miadtmemon* 


After  wnw  lime  the  Houie  wu  Kiumed, 
and  iheorl  of  Stamfbrd  reporUd  th«  Anawer 
dnwD  by  (he  Cominittee,  to  tw  Miit  to  the 
Hoiuw  of  roramoDi,  to  their  BIpMtge  receiied 
theSlstof  Mmy  IbH,  which  wu  reidufri- 

■■  The  Lnrdi  do  think  fit,  upon  occuion  of 
the  MesMge  of  the  ComraoDB  of  (be  Slit  of 
Hay,  (o  ■cijuiiiit  that  House,  Tbet  h&viufr 
been  ilecired  by  (be  lord  Soniraeri,  that  ■  dm^ 
miy  be  tiUMioletl  for  bii  ■pcniy  tnal,  and  their 
kmUhiiw  flpJini;  no  iuue  joined  b)^  replication 
of  (be  HoiUPof  Coiumon*,  judge  it  proper  lo 
^Te  tliem  notice  Ibereuf,  (ha(  (he  Commoni 
may  reply,  if  (bey  ihink  fit ;  and  at  tbe  aame 
time  tbeir  lordiihip*  \n  ibe  CnmnioDf  knnir, 


firat  read^  to  begin  with,  so  ni  then  may  be 
no  occatiOD  taken  from  (lience  for  any  onrea- 
■onaUe  delay  iii  the  proMculioa  of  any  of 
then :  and  'fiirtlicr  to  aoquaiDt  (heni,  That 
havinr  auarcbed  their  own  Joiimali,  (hay  do 
tio(  find,  (bat  alter  a  general  imprachnteni, 
there  ha*  ever  been  an  long-  a  delay  of  bringing 
up  ths  particular  arlictea  of  impeBcbtncnt,  •!(- 
ting  tbe  parliament :  and  therefore  the  Lordi 
do  think  tliey  liad  reason  to  aaaert,  That  it  waa 
a  hardthiii  (o  the  two  lordt  Goncerned,  (cape- 
tnally  at\er  llin  House  had  put  (he  Hauae  of 
Commons  in  mind  of  exhibiting  aocb  articlei) 
and  not  agreeable  (o  (be  uiual  proceedinga  in 
parliament.  And  a»  the  Lortia  do  not  cuolro- 
vert  what  right  thrCommona  may  ha*eofi(D- 
)ieachinf  in  general  lerma,  if  they  pleaae ;  so 
the  LorHa,  in  irboui  (lie  judicature  doea entire- 
ly reaide,  think  theinKlvEs  obliged  In  ueacrt, 
That  the  right  of  limiting  a  convenient  time 
liir  brinffing  (lie  iiarticuUr  cbnrge  Iwfore  them, 
foraraiding  of  Jelay  in  justiM,  is  lodged  in 
them. — Tbe  Lords  iinpe  (be  Coiuinaui,  on 
their  part,  will  be  as  careful  nut  (o  do  any  thing 
tliat  may  tend  Ui  tlie  iutermptiun  of  the  good 
eorreapondeiice  between  tbe  Hoitaea,  aa  (he 
Lords  shall  ever  be  on  tlieir  part :  and  the  beat 
way  to  preiieri'e  that,  is  fur  neither  uf  ibe  two 
Jfuiisea  tn  exceed  tbutK  limits  which  tbe  law 
and  cuBtom  (if  parliaineul  bath  already  ra(ab- 

The  House  nen(  inla  cutniiileralion  of  this 
Kepnrt ;  and  after  debute,  it  was  ordered.  That 
tlie  further  cunsidernljon  thereof,  and  dcb^e 
(hereupon,  he  uljourntd  (ill  lu-iiiorrow  twelve 


(hereupon, h 
O'clock. 

June  3. 
The  House  reaumed  the  adjourned  debate 
jeatenlay,  in  relation  to  the  report  of  tbe  An- 
awer  drawn  by  the  Cammi((ec  to  he  sent  to  (be 
House  of  Commons,  to  iheir  Meaaage  receiTed 
theSlstofMay  bst.  The  report  was  read  hy 
pai^pvpbi,  and  agread  to,  and  sent  to  the 
Houae  of  Commons  by  sir  Richard  Holford 
and  Mr.  PitL 

A  HcMige  waa  bntngfat  from  tba  Commons 
liy  Hr,  HarsoBrt  and  olhcn,  to  aeqaainl  thia 
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Jonr  loTdahipa'  Hnaage  to  tiiem  of  the  3  lat 
lay,  converain^  the  carl  of  Orford,  (binh  it 
their  unilonbtad  right,  when  aeTeral  penoM 
stand  impeacbed  befor*  yonr  lordihipa,  to 
bring  (o  trial  luch  of  (hem,  in  tbe  first  phce, 
aa  the  Commons  apprehend,  from  the  ualUM  of 
(he  etidence,  ought  first  to  he  nrocewM 
againit  j  to  the  intent  all  such  oflentterf  may, 
in  due  lime,  be  brought  to  justice :  and,  Aat 
no  day  ought  to  he  appointed  hy  joar  lordihips 
for  (he  trial  of  any  impnchment  ny  the  CoB- 
niona,  without  some  preTiau*  signiSealion  lo 
ynur  Inrdabips  from  tbe  Commona,  of  their  bc> 
ing  ready  to  proceed  (hereon. 

"  The  Commona  could  not  receive  this  Mc^ 
sage  from  your  lordshipawidiout  the  greatcM 
turprise ;  year  lordships'  proceedings  in  tUa 
case  being  neither  wamnted  by  precedeali, 
nor  (as  (he  Commona  coneeire)  ooDastnK  witk 
(he  methods  of  justice,  or  with  reason  :  whcre- 
fbre  the  Commons  cannot  agree  to  the  day  ap- 
puinled  hy  your  lordihtpa  for  the  trial  n  uo 
earl  of  Orford. 

"  As  to  your  lordships'  Hesaage,  at  tba 
same  dme,  rvlating  to  the  eari  uf  I\irtltnd,  and 
Charles  lord  Halifax,  the  Commons  take  tba 
aame  to  be  without  precedent  and  unptrlia- 
Rientary ;  and  coneeire  your  loiilsliips'  freqncDt 
repetition  thereof,  in  io  short  a  time,  alter  dw 
Commons  had  tranamilted  to  your  liiiilshi|ia 
Iheir  artictes  against  two  of  the  imptaehad 
liirds,  and  were  daily  preparing  their  atlidea 
against  tJie  olheiv,  manifiiatly  tends  to  ttie  de- 
lay of  justice,  in  obstnic(ing  the  trials  of  tba 
impeached  lordi,  hy  introducing  disputes,  in 
breach  of  (hat  good  correspondence  between 
the  two  Houses,  which  ought  inriolabJy  to  he 
preserved." 

Upon  receiving  a  Itlessage  from  the  Com- 
mon>,  in  answer  tn  a  Message  sent  to  them  b; 
this  House  tbeSlst  of  May  last,  it  itorderrv. 
That  till!  Loids  Committees  appointed  In  con- 
sider uf  (be  manner  of  proceedinga  on  im- 
peachments, do  meet  to-morrow  at  nineof  tha 
cluck  in  (he  fore^ouii,  to  consider  the  said 
Message,  inspect  the  Janrnals,  and  report  to 
the  House  what  they  sball  think  proper  in  thia 

A  Message  was  hrooght  from  tlie  Commona 
by  Mr.  Sl  John,  and  others,  to  desire  a  confe- 
ruice  with  ibiii  House,  upon  ihe  aubjec(  matter 
of  the  Message  of  (bis  ijouse  of  the  4(b  in- 
•Uol. 

It  being  proposed  (o  return  answer.  That 
this  House  will  send  so  answer  hy  mesaeiurera 
of  (beir  own,  and  debate  thereujion:  The 
Houae  agreed  to  •  present  cuufereaca.  Then 
the  Commotu  being  called  in,  were  (ohl.  That 
tbe  Lords  agreed  to  a  cunference  as  desired, 
and  apiwiat  it  preaently  in  the  Painted  Cliam- 
ber.    Lonls  were  named  maiMgers  uf  the  cea* 

ThoComnona  being  coma  to  the  conferenca, 
tbe  Hooaa  was  adjourned  dving  pleuuro,  and 
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Um  Lordt  west  to  the  eoBferanee ;  whidi  be- 
ing  aided,  the  Home  wee  reemncd,  and  the 
loni  Meward  reported,  That  the  Lerda  had  at- 
tended the  eonterenoe,  and  that  Mr.  Haroowt 
dilif ered  hiaiselt*  in  the  foHowing  manner : 

'*The  CoQimnna  have  doKured  thit  confe- 
rence u^>ii  your  lordships*  Muwage  of  the  4th 
nf  Jun«\  in  ordiT  tu  pretterTO  a  jpiod  correspon- 
dence wiih  your  lordshipa ;  which  will  always 
be  the  endeavour  of  the  Commonfl,  and  is  at 
this  time  particularly  necessary,  in  order  to 
bring  the  impeached  lords  to  a  speedy  trial. 
And  because  the  messages  which  your  lord- 
abins  hare  thought  tit  tosend  to  tlie  Commons, 
and  the  answers  thereunto,  seem  not  to  tend 
itowards  expediting  the  trials,  which  the  Com- 
mons 80  much  desire,  hut  may  rather  furoish 
matttx  of  disuute  lietweeu  tin.'  two  Houses ;  the 
Commons,  tncrefbre,  chuse  to  follow  tlie  me- 
ihods  formerly  used  with  good  success  upon 
the  like  occasions ;  and  tor  the  more  speedy 
and  easy  adjusting  and  preventing  any  difle- 
reiiceji  which  hare  aJready  happened,  or  may 
arise,  previous  to,  or  upon  theke  trials,  the  Com- 
mons do  pro|K>se  to  your  lordships.  That  a 
Comraitlcc  of  both  ifouscs  be  nominated,  to 
consider  of  the  most  proper  ways  and  methods 
of  proceeding  on  impeachment,  according  to 
the  usage  of  parliament." 

Ordered,  That  the  Lords  Committees  ap- 
ycuted  to  consider  of  the  manner  of  the  pro- 
ceedings on  impeachments,  do  meet  to-mor- 
row upon  the  report  of  this  conflerence,  and 
io^iect  the  Joanuls,  and  report  to  the  House. 

June  7. 

The  carl  of  Stamford  reported  from  the  Lords 
Committees  appointed  to  consider  ol'  the  man- 
ner of  proceedings  on  impeachments,  That 
they  have  inspected  the  Journals,  and  ordered 
bim  to  report  the  precedents  following,  viz. 

*  16  April,  1624.  Ke|K>rt  is  made  of  the 
'  Commons'  complaint  and  charge  at  a  ronfe- 

*  rrnce  against  the  earl  of  Middlesex,  lord  trea- 

*  sorer. 

«  S4  April,  1624.      Ordered,  That  the  lord 

*  treasurer  shall  appear  on  Tuesday  next  at 

*  nine  o'clock,  to  answer  bin  charge  at  the  bar; 

*  and  that  if  be  hath  any  witnesses  to  be  exa- 

*  mined,  they  may  in  the  mean  time  be  snom 

*  and  examined. 

*97  April.    The  lord  treasurer  petitioned, 

*  That  his  witnesses  mieht  not  be  examined, 

*  till  he  hath  answered  ;  hut  the  House  did  not 
'  think  tit  to  alter  the  day. 

*  Sn  April  The  lord  treasurer  desires  the 
<  interrogat (tries  to  his  witnesses  may  he  re- 

*  spittd  till  he  hath  answereil ;   and  that  he 

*  may  have  copies  of  the  depositions  taken  on 

*  both  side!9. 

*  His  lordship  was  answered.  That  his  desire 

*  is  so  un6t,  as  the  Ixirds  think  him  ill  advised 

*  to  make  such  a  request ;   and  according  to 

*  the  former  order,  expect  his  appearance  to- 

*  morrow,  and  to  hear  such  answer  as  be  shall 
'  make. 


Tbe  laid 
That  m~  regard  of  bia 
may  have  aftirtbar  day  for  prasentiiig  bii  «i- 
swcr.  Tbo  Hooae,  in  reapct  of  bis  indiM- 
aition,  is  pleased  to  respite  htaappearaDoeUun 
day ;  but  enjoin,  that  Sstunlay  next  be 
brings  in  his  answer,  according  to  former  or- 
ders ;  and  the  Lords  do  peremptorily 
Friday ,  the  7tb  of  May,  for  hia 
pentMi,  and  fur  the  final  hearing  and 
mining  of  the  cause. 

*  f  Nay.    llie  lord  treasurer  was  i 
knglv  brought  to  the  bar,  and  the  trial  pra» 
ceeded. 

« 80  Aug.  1641.  The  eari  of  Bridgawatv 
waa  impeached  by  the  Commons. 

'  tf  MMt.  1641.  Cbdered,  To  answer  lb« 
aecond  Tuesday  in  November. 

'  17  Oct.  1641.  Ordered,  To  be  hearl  m 
tlie  9th  of  December. 

*  9  Nov.  1641.  tMercd,  That  the  earl  of 
Bridgwater  may  answer  on  the  9tb  of  No* 
vember. 

*  31  March,  1649.  At  a  conference  dcainad, 
by  the  Commons,  they  desired  articica  of  im- 
peachment against  C«corge  lienyon.  Benvea 
was  ordered  to  answer  in  four  daya,  and  te 
have  liberty,  with  his  keeper,  to  go  any 
and  counsel  assigned. 

*  4  Aprd,  164?.^  Hen^von  put  in  hia 
then  it  waa  ordered,  'I'liat  this  cauat 
(tcorge  Benyon,  upon  the  iinpeachment  of 
the  Houae  oV  Commons,  shall  he  proceeded 
in  on  Wednesday  next  at  this  liar. 

*  5  April,  1642.  A  Message  waa  sent  to  the 
House  of  Ccmimons,  to  acquaiot  tliem,  Tbit 
the  l^wda  have  apfiointed  to  |iroceed  in  the 
cause  ainiinst  Uen\<iii  to- morrow. 

*  The  House  of  Commons  ret  am  anawcr, 
That  they  will  send  a  Committee  of  tbcir 
House,  to  manage  their  evidence  agaiHat  bm- 
von  to-moriow. 

*  *  6  April,  1643.  The  Committee  of  the 
llouxe  of  Commons  being  come  to  manage 
their  evidence  aeninst  him,  had  tlie  articke 
read,  .Sec.  and  the  trial  pro<f  iHied. 

*  .S  July,  164 i.  Sir  fiolifri  Oiomey,  kird 
mayor,  was  ini)ieac'lie4l  at  a  conference,  and 
hnui^lit  10  the  bar,  niid  heard  liie  articles  read, 
had  counsel  allim  ed  hiui,  uiid  was  ordered  to 
answer  on  Friday  next. 

*  8  July.  He  delni-rt'd  in  bis  answer,  which 
was  rtad,  and  the  cause  was  onlcreil  to  be 
beard  on  MomUv  n«*\t,  and  the  Commooe 
were  arquaintctl  tli^'rcititb  by  iiicssa:^. 

*  11  July.  Till' C^iinmoiis  at  a  conference 
deliver  in  a  funlioi-  iinp(*arhmi*nt  against  bim, 
and  the  articlen  were  read  to  him  st  the  bv, 
and  he  desiied  counsel,  which  was  allowed^ 
and  he  had  time  given  hiiu  to  answer  till  to- 
morrow seven- ni'fht. 

*  19  July.  }$ir  Richard  Gnmey  pet  in  bm 
Answer  ;  and  the  s.ime  day  it  was  orderad. 
That  this  IIoii^c  will  iirocced  egainst  him  ea 
Friday  neit,  on  both  the  impeach menta  ;  and 
the  lionae  of  Commons  are  thee  to  prodnoe 
all  tbeir  proeft  to  prote  the       " 


SSI] 


^  ^^  Crimet  md  Muiimtanifu 


A.  D.  1701. 


[S89 


'  17' July,  1645.  ThenriofSUntrorddevr- 
<  iogtiniets  putin  hbAuiwer  to  tha  Impeach- 

■  mentof  the  Home  of  CmnmaDiiwraiait  liioi, 
'  it  wM  ordered  he  put  in  ha  Anitrer  00  Hoa- 

■  (lav  nest. 

■91  July.  The  mtI  of  Stamford  ddiTerrd  in 
'  hiB  Aniwer;  whicb  wu  read,  and  ordered  to  be 
'  heard  attbrbar  on  Friday  nest;  andthecom- 
'  mom  were  acquainted  therewith  by  mecaage. 

*  S5  July.  A  lUetsige  from  the  Commaita  to 
'  dniire  another  day  tor  bearing  of  th«i»uBeof 

*  tbe  earl  ol'  Stamlord'a  iinpeacbnicDt,  becaute 

*  they  cannot  be  ready  tfaia  day. 

■  Kodcm  I>ic,  A  Heaage  to  the  Commnaa, 
'  Tbatthey  faa>ea|)pniiitedHotidBy  nest:  and 

*  in  regard    it  ooncema  hia  lerdabip  au  much, 


■  its  July,  l(i45.    A  HcHage  from  Ilia  Coi 

•  inooa,  to  ileaire  a  furtbar  day,  in  regard  tbeir 

'  S8  July,  )(>4A.    Onleret),  That  the  esri  of 

•  Stamford'a  buainaM  ihall  be  heard  the  Aral 

■  TueiUayaAer  Michaeliliai. 

'  SO^pteuib.  TliecauaeaftheeaTlofSlam- 

■  ford,  upanlbe  inipeaebmeot  of  the  Hounent' 

•  CoiumoD*,  wa*  bcani,  a  coininiUee  of  the 

•  CommoDB  managing    the  evidence    agaiutt 

'  a  1  Decemb,  1680.  £diranl  Scynonr,  «eq. 
'  waa  impeached  at  bigh  Crimea,  ic.  the  Arli' 
'  cka  were  brongtit  up  ngaiiut  bim  ;  be  had 
'  the    Arliolea  rnd  to  him,   and  cnlenid  to 

'  aa  Decemb.  Hedelirered  in  hia  Anawer. 
■SJanoaiy.  Mr.  8eymuur  petitions  tur  a 

•  apBcdy  triaf. 

*  Whereupon  a  Hcatage  iraa  atnt  to  the 
'  House  of  Commona,  tbal  tbe  House,  findmg 
'  no  iiaue  juineit  by  replication  from  the  Hoaae 
'  of  Coiiimoni,  tbought  fit  to  giro  them  nolim 

•  tliereof. 

'  B  January.  Onlered,  That  Saturday  the 
'  fitteeiilh  ia    appointed   fur  the  trial  ol    Mr. 

•  Seymour.' 

Upon  ciiniii  deration  of  the  precedenti  above- 
nieiiliooeil  :  It  is  orilered,  Tbat  (be  Lord* 
CoTniniltpes  anpoimed  to  consider  of  the  man- 
ner of  procecoinga  on  impeacbmenta  do  meet 
on  Monday  uc^t,  to  draw  an  Answer  to  be 
sent  lo  the  Coinmoiis,  to  their  Message  receii' 
ed  Ihe  5lh  iasiaoL 

June  g.  Tbe  earl  of  Slamfbnd  reported  from 
tlie  Lord  Cnminittees  appainted  tn  cOBsider  of 
the  manner  of  proceedinga  on  impeachmcot, 
what  was  drawn  by  them,  to  be  aent  to  tbe 
Commiins,  in  answer  to  their  Haaaags  ef  tfaa 
Mb  instant ;  which  wia  read,  amended,  and 
»gr«nl  to,  as  tbliowa  : 

A  Mtasage  wac  sent  to  the  Conmoas  by  air 
ftichard  HHfbrd  and  Mr.  Gen,  •>  «e^aint 
Ibm,  "TbatiaiMwiwInttwMiiiwrfihe 


nlering  inro  1 
B  to  be  of  n< 


...  nf  tiie  4lh  iniUnt,  lh« 
Lords  ms,  by  their  meaaagc  sent  on  tbe  3rd, 
wbereiD  they  declare  theniselvea  ready  In  |mw 
cved  to  the  trial  of  any  of  the  imjieadted  lordi 
whom  the  Commani  aboald  be  tiot  letMly  Is 
be^n  with,  they  have  nTen  a  full  proof  nf 
their  willingness  to  oompjy  whh  the  ComoMna 
in  any  thing  which  may  appear  reaMinable,  n 
order  to  tbe  speedy  determining  nf  the  im- 
peachments now  depending:  and  tbercfbre,  as 
the  Lords  conceire  the  Commons  liad  no  oeca- 
aion  to  begin  any  diaputa  on  ibst  head,  ao  thair 
lordibips  are  careful  in  decline  ei 
GontTOrersy,  whicb  aei 
uae  at  present. 

"  Tbe  Lords  tbink  il 
scrt  their  undonblad  rigfat  to  appoint  "a  day  tbr 
the  trial  of  any  impeaehment  depending  before 
tbem,  if  they  aee  good  canaelbr  it,  wiiboiit 
any  prerious  significatioli  Iram  Ihe  CMWtena 
of  their  being  ready  to  proeeed ;  whieh  r^ht 
is  warranted  by  many  piecedenta,  a«  wdl  aa 
conaunant  to  iuatioe  and  reaaon ;  and  their  lord* 
sliipa,  according  to  the  example  of  their  an* 
ecstoTS,  will  alnaya  nae  that  right  with  a  re- 
gaid  to  the  aqnaJ  and  impartial  adminiattatiM 
of  justice,  and  with  a  due  can  to  prevent  nti- 
i«amnal>le  delays. 

<>  Tbia  heiDK  the  eaae,  the  Lords  eannot  hot 
wonder,  that  £e  Commons,  without  any  Iwn- 
dation  for  it,  ahonU  maha  uae  of  Btprasaiana 
which,  OS  their  lecdaUps  owweire,  ba*o  M*er 
been  need  heftn  by  OM  Houaa  of  ParliunMt  t* 
anutber,  and  wbiefa,  if  the  like  were  returned, 
mtist  necesaarilv  deatrov  all  good  o 
denee  betweao  tnetwo  Mouses, 

"  The  last  psrt  of  the  Commona'  i 
being  in  efiect  a  repetition  only  of  thnr  former, 
of  the  31st  of  May,  to  which  tbe  Lords  have 
already  returned  a  fall  answer,  ilieir  lordabips 
tliiok  it  not  requisite  (o  aay  oiore,  than  that 
Ihcv  cannot  apprehend  with  what  cotanrlbeir 
olOng  upon  tlieHouaeef  Cominoaatasend  np 
artielea  againsl  two  lords,  whom  the  CommssM 
haveao  long  ainee  impeached  in  genaral  teriM^ 
can  be  said  to  tend  lo  the  detav  of  justice  i 
ihertAn,  na  the  Lords  think  the  Canm 
ongbl  to  have  toifaem  diat  refleotion,  so  their 
loidsbipa,  in  aaying  DO  more  upon  the  eceasisn  of 
thia  message  of  the  Commoea,  think  they  have 
given  a  convincing  proof  of  their  modoalian, 
and  of  their  sincsere  ilesire  of  preserving  a  gimd 
correspondence  between  the  two  Houses,  which 
is  M  necessary  for  ihe  public  security,  as  wall 
aa  doing  ri^t  upon  ihe  impeaehnients." 

The  earl  of  Stamford  also  reporled  from  the 
Lords  Committees  appointed  to  coDuder  of  thp 
manner  of  proceedings  on  ImpeacbiueDt>,»bM 
procadenls  they  have  foond  in  pursuance  of 
the  order  of  the  Ttb  inst ;  whicu  are  as  ibU 
kiw;  viz. 


14  May.    Tb*  qoMtiaa  being  propetad, 
MtolhiiBMM  lUl  MClwilh  tbn  )M(r 
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HouM,  and  gir^  tbem  hearing,  tonchiiijp  the 
point  of  impoeitiont  P  The  grenter  namber  of 
the  Lonb  answered,  Not  Content. 

*  SO  May.  A  Meaa;^  to  the  Commons, 
That  the  Lords  afe,  and  always  will  be,  ready 
and  willing  to  hold  lo? ing  and  mutual  cor- 
respondence with  them ;  bnt  their  lordships 
having  entered  into  a  grave  and  serions  con- 
fideratinn,  as  well  of  the  matter  itself,  as  of 
divers  incident  and  necessary  circumstances, 
do  not  think  it  convenient  to  enter  into  any 
eonference  of  this  cause,  concerning  the  point 
of  ini positions,  at  this  time. 

'  1  Feb.  1666.  A  Menage  from  the  Com- 
mons, to  dcMire  a  conference  touching  the 
manner  of  proceedings  upon  the  impeach- 
ment against  the  lord  viscount  Mordaunt. 

*  The  Lords  answer,  That  they  will  send  an- 
swer by  messengers  of  their  own. 

*  Tlien  a  committee  was  appointed  to  con- 
sider, whether  ever  the  Commons  desired  any 
conferences  concerning  the  manner  of  pro- 
ceedings upon  judicature  before  their  lord- 
■hipsP 

*  4  Feb.  1666.  A  Aer  report  of  the  conference 
to  had,  the  Lords  resolved  to  let  the  Commons 
know  at  a  conference.  That  they  arv  resolved, 
thai  their  former  snswer  given  tbem  the  98th 
of  January,  and  confirmed  the  31st  of  the 
same  month,  shall  stand. 

*  31  Jan.  Which  answer  was.  That  they 
judge  it  a  right  inherent  in  every  court,  to 
order  and  diract  such  circnrastanoes  and  mat- 
ters of  form,  that  can  have  no  influence  to 
the  nrejudice'of  justice,  in  such  way  as  they 
shall  judge  fit,  where  the  same  are  not  settled 
otherwise  by  any  positive  rule. 

'  4  Feb.  P.  M.  A  conference  was  accord- 
ingly bad  at  the  desire  of  the  Lords. 

*  5  Feb.  A  Message  from  the  Commons  to 
desire  a  free  conference  upon  the  subject- 
matter  of  the  last  conference. 

«  The  answer  returned  was.  That  the  Lords 
have  ahready  stated  the  manner  of  proceed- 
ings in  the  impeaohmentof  the  lord  Mordaunt, 
and  have  declared  it  in  their  last  conference ; 
and  in  that  conference  gave  the  House  of 
Commons  notice,  that  they  were  ready  to  pro- 
ceed this  morning  in  that  business. 

'  They  adhere  to  their  former  resolution,  and 
are  ready  to  proceed  in  the  trial. 

*  6  Feb.  A  Message  from  the  Commons  to 
desire  a  conference  upon  the  last- mentioned 
answer. 

'  7  Feb.  The  Lords  gave  the  conference 
desired;  whereat  the  Commons  acquainted 
their  lordships.  That  conferences  and  free 
conferences,  when  desired,  are  essential  to 
the  proceedings  of  parliament,  the  only  means 
to  preserve  the  good  correspondence  oetween 
the  two  [louses ;  and  the  denial  thereof,  de- 
structive to  the  proceedings  of  parliament, 
and  unprecedented. 

*  Eodem  Die.  A  free  conference  was  bad 
at  the  desire  of  the  Lords,  concerning  the  sub- 
ject-matter of  the  last  conferenoe;  whereat 
the  managen  ware  to  lei  theCommoat  knovi 


that  their  lordships  desire  not  this  conference 
in  reference  to  the  f^  conference  lately  de- 
sired by  them,  but  in  relation  to  the  assertion 
of  the  Commons  in  their  last  conference, 
which  their  lordships  can  no  way  allow ;  and 
therefore  commanded  tbe  liords  that  are  to 
manage  this  free  conference,  as  to  justify  the 
proceedings  of  their  lord8hi|>8,  su  to  make  it 
appear  to  the  Commons,  that  what  they  have 
done  is  neither  destructive  to  the  proceedings 
of  psriiament,  nor  unprecedented. 

*  S7  May,  1694.  The  Lords  did  not  agree 
to  a  conference  desired  by  the  Commons  on 
the  91st,  because  it  wss  desired  upon  the  an- 
swer sent  by  the  Lords  of  the  17th  instant, 
wherein  the  whole  matter  concerns  the  judi- 
cature of  the  Lords,  on  which  they  can  admit 
no  debate,  nor  grant  any  conference :  but  the 
Lords  agree  to  a  conference  desired  concern  • 
ing  the  privileges  of  the  Commons,  always 
provided  nothing  be  offered  thereat  that  may 
concern  their  l«mlshiiM'  judicature. 

*  6  May,  1679.  A  Message  to  the  Commons, 
to  acquaint  them,  that  tne  Lords  have  ap- 
pointed to  try  tlie  Five  Lords  on  the  13th 
mstant. 

■  8  May,  P.  M.  A  Message  from  tbe  Com- 
mons, to  desire  a  conference  concerning  the 
nutter  of  their  kirdships*  message  concerning 
the  trial  of  tbe  Lords  in  tbe  Tower ;  and  a 
conference  was  had  thereupon. 

*■  At  the  conference,  the  Commons  proposed 
to  have  a  comihittee  of  both  Houses  nomi- 
nated, to  consider  the  proper  ways  of  pro- 
ceedings upon  impeachment ;  and  upon  the 
question,  it  was  carried,  *  Not  to  agree  with 
*  the  Commons  in  this  proposal.* 

^  9  May.  A  Message  to  the  Commons  for  a 
free  conference  of  the  subject  >  matter  of  the  last 
conference,  which  was  had ;  and  at  the  con- 
ference the  Lords  told  the  Commons,  that  they 
did  not  affree  to  the  nominating  a  Committee 
of  both  Houses,  because  they  do  not  think  it 
confiMtnable  to  the  rules  aud  orders  of  pro- 
ceedio^  of  this  court,  which  is,  and  must  be, 
tender  in  matters  relating  to  judicature. 

*  10  May.  A  Message  from  the  Commons 
for  a  conference,  &c.  which  was  had ;  and 
the  Commons  told  the  Lonis,  That  things 
standing  thus,  they  cannot  proceed  to  the 
trials  of  the  lords,   before  the  method  of 

be  adjusted  between  the  t^o 


11  May.  A  Message  to  the  Commons  for  a 
conference,  &c.  which  was  had;  and  the 
Lords  also  asked  the  Commons,  What  were 
the  methods  of  prooeedingfe  they  would  con- 
fer about?  The  Commons  answer.  They  had 
no  direotioDS  from  their  House  concerning  the 


■  Masnge  from  the  Commons  for  a  free- 
eonfinvnoe,  whmh  was  had ;  and  upon  the 
report  of  it,  the  Lords  appointed  a  Com- 
mittee to  meet  with  a  Committee  of  the 
flonae  of  Commons,  to  eensidar  of  proposi- 
tiona  and  ciwmalaiiceii,  in  lefmBoe  to  the 
trialsoftiM  five  l«di  in  the  Tower:  and  a 
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*  HMnffe  Mnt  to  tbe  CamiiMM  to  let  them 

'  12  Blajr.  A  Report  fnim  the  Committee  of 

*  bath  Houiee,  Thai  (inter  aUn^  the  Conimoiii 

*  propose  iloDgerdayrorthe  Irul  of  Ib^lordi; 
■  whereupoa  the  LonU  ordered  their  trikU  t« 
'  be  put  off  till  TuRher  order. 

'  16  Miy>  The  Lords  mppoioted  a  day  for 
'  the  trial  of  tbe  five  lords. 

<  19  Hoy.  The  Common*  tell  the  Lords, 
'  tbu  wheD  tbe  methods  of  proceediiif[s  sre 
'  a^uued,  their  House  will  be  read;  to  pro- 

*  CMd  upon  the  trial  of  the   earl  of  Dauby, 

*  agaioit  whom  Ibey  already  deioanded  Jnd^' 

*  meat,  and  afterwards  to  the  trial  of  the  fire 
'  loids;    aad  propoied  sererel  difficulties,  in 


■  That  the  Lords  seein  to  lay  the  stop 
'  Commons'  door,  by  oaroing  a  day ;  which 

*  they  coQcrire  oitght  Dot  to  have  been  ap- 

■  pmoled  before  the  methods  be  considered ; 

<  tbal  thr  Lords  may  ai  well  make  the  judges 

*  part  of  iheir  codrt,  as  the  bitbopi,  id  Uiis 

*  point    The  Commons  will  give  do  disturb- 

<  ancc  to  the  ancieot  judioalure,  and  they  cod- 
'  ceiTe  Ibey  ba*e  a  right  to  know  before  what 
'  court  they  shall  appeor. 

■  30BI*y.    Upon  debate  of  tbe  Report  from 

*  tbe  Committee  of  both  Houses,  tbe  Lords  ap- 
'  point  a  dsy  for  tbe  trial  of  the  five  lords. 

'  9S  U*y-  1'be  Lords  sent  a  Messageto  the 

■  Bouse  of  Commons  to  acquaint  them,  that 
'  tbe  Lotds  hare  appointed  a  day  for  tbe  trial 
'  of  the  fire  lords.' 

Then  it  being  moved  !•  have  a  Conference 
with  the  Cuannons,  to  let  them  know,  tbal 
the  Lords  do  not  sgrce  to  a  Committee  of  both 
UouHs,  in  relation  to  the  trials  of  the  im- 
peached lords,  and  debate  thereupon:  Tbe 
nestioD  was  put.  Whether  a  Committee  of  this 
Hoose  shell  be  appointed  to  meet  wilh  a  Com- 
nilttr  of  the  Hoose  of  Commons,  in  relation 
Mtkeproceedingsapon theimpeschmentsf  11 
waa  reMl*ed  in  the  nentiTC. 

(Mrred,  That  the  Lords  Committees  sp- 
miIuImI  In  eoMider  of  the  manner  of  proceed- 
■pen  unpeachments,  do  meet  to-morrow  at 
ten  of  ibe  AoA.  b  the  forenoon,  and  draw  Rea- 
tSDB  l«  be  giren  at  ■  ConfereDca  with  tiie  Home 
•fCammoBS,  Why  their  lordships  cannot  agree^ 
that  a  committee  of  both  Houses  be  nominated 
to  conaider  of  the  methods  of  proceedings  on 
■BptMbments? 

Oidered,  That  Friday  tbe  13lh  day  of  this 
iMlantJune,  is  hereby  njnpMnled  fbrtheTrial  of 
Jobn  lord  Sommcrt,  m  Westminster- ball,  upon 
Ae  Articiea  brought  up  against  him  by  the 
flaaMOfCoronwnSiwIi^eby  be  stands  charged 
wMi  ienrmi  high  erunei  and  miademeanors. 
.  A  Henue  vas  aent  b)  tbe  Boose  of  Com- 
■MMby  stf  Richard  HoU'ord  and  Hr.  Gery, 
Is  kt  tW  Commons  know,  '  That  the  Lords 
kiTe  appomled  Friday  nextfiir  the  trial  of  John 
1h4  Sonaaen,  upon  ttwimpMchment  ayainat 


llie  earl  of  Stamford  rcpnried  from  the 
Lords  Committees  fappwoted  to  consider  of  tba 
manner  of  Proceedinus  ou  Impeachmenla)  the 
reaaons  drawn  by  them,  to  be  pven  to  the 
House  of  Commons,  at  a  conference  upui  tha 
iolgeet-mattcT  of  the  laal  confereoce :  Which 
RepcHt  was  read,  and  agreed  to,  a*  follows  ; 

"  The  Lonla  have  desired  this  conference, 
upon  occasion  of  Ibe  last  conference,  b  order 
to  preserve  a  good  correspondence  wilh  the 
House  of  Commons,  which  they  shall  always 
endeavour.  As  to  the  late  messnges  between 
the  two  Houses,  their  lordships  are  well  aa- 
■ured.  that  on  tbeir  part,  nothing  baa  passed^ 
but  what  was  agreeable  to  the  methods  of  par- 
liament, and  proper  to  preserve  tbal  good  un- 
derstanding between  both  Houses,  which  is 
necessary  for  tbe  carrying  on  of  the  publio 
husinesB. 

'*  As  to  the  proponl  of  the  Commons,  That 
a  Committee  of  both  Bouses  should  t>e  ap- 
pointed, to  consider  of  tlie  ways  and  methods 
of  proceeiliug  uo  impeach ments,  their  lord- 
ships cannot  agree  to  il : 

"  1.  Because  they  do  not  find  that  ever 
such  a  Committee  wsi  ajipoiatcd,  on  occasion 
of  impcacbroents  for  miBderaesnorsi  andthiir 
lordships  think  themseWea  obliged  to  be  ex-. 
tremely  cautions  in  admitting  any  thing  new, 
in  matters  relating  to  judicature. 

"  3.  "TbaalthougbaCommitteeofthisna- 
Inre  was  agreed  to,  upoo  tbe  impeachmeuls  of 
the  earl  of  Dsnby,  and  the  five  Popish  lords, 
for  high-treason,  yet  it  was  upon  occasion  of 
several  considerable  questions  end  difficulties 
which  did  then  arise ;  nod  their  lordshipe  do 
not  find,  that  tbe  success  in  that  instance  waa 
such  as  should  encourage  the  pursuing  tha 
some  methods  a^n,  IhuuKb  in  the  like  case ; 
tbe  Lords  observing,  thst  alter  much  time  spent 
at  that  Committee,  the  disputes  were  so  far 
from  being  there  adjusted,  tbat  they  occasioned 
the  abrupt  conclusion  of  a  session  oiparlisment. 

3.  "  Their  inrdsbipi  are  of  opinion,  that  the 
methods  of  proceedings  on  impeachments  for 
misdemeanors,  are  su  well  settled  by  the  usan 
of  parliament,  that  tbey  do  not  foresee  any  dif- 
ficulties Ukely  10  happen,  at  Uast  none  have 
been  yet  slated  to  them :  and  all  Ibe  prelimi- 
naries in  the  case  of  Stephen  Gondet,  an4 
othera  (which  was  tbe  last  iasiaiice  of  impeadf 
'  menti  for  misdemeanors},  were  easily  ssUW 


_  "Tbe Lords o 
proposal  of  the  Commons  cooms  so  very  late,  ^al 
their  lordships  can  expect  DO  Mb«r  fnit  of  saeh 
a  Committee,  bat  the  preranting  of  the  trials 

"  The  lairds  assure  the  Commons,  that  in 
case  any  difficulties  shall  arise  in  the  progtcsa 
of  these  trials  (which  their  k>rdsbips  do  not 
foresee),  they  will  be  ready  to  comply  with  the 
CommoiM  m  lamoving  them,  as  far  aa  justice 
and  (he  nnce  of  pbiUuMiitwiU  tdiBil." 
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A  Mes«m:e  was  sent  to  the  Commons  by  sir 
Richard  Holfnrd  and  Mr.  Gery,  to  desire  a 
pment  conFerence  in  the  Pointed  Chamber, 
upon  the  subject-matter  of  the  hurt  confereace. 

A  Messa^  was  broug^ht  from  the  House  of 
Commons  by  Mr.  Harrourt,  and  others,  to 
•oquaint  this  House,  *'  That  the  Commons,  in 
hopet  of  a?oidinu[  ail  intprruptions  and  delays 
ia  proceedinjf  ag^ainst  the  impeached  lords,  and 
the  many  incouvenieneies  which  miffbt  arise 
thereby,  baTinff  proposed  to  your  lordships,  at 
a  conrareoce,  that  a  Committee  of  both  Houses 
might  be  nominated,  to  consider  of  the  most 
moper  ways  and  methods  of  pFoceeding^  on 
impeachments,  think  they  mi^ht  have  justly 
expected  your  lordships*  coinpliance  with  their 
said  proposition,  instead  of  your  lordships' 
answer  to  their  Message  of  the  4th  instant, 
which  they  yesterday  received :  in  which  an- 
awer  of  your  lordships,  though  many  matters  of 
great  exception  are  contained,  a  suitable  reply 
whcreunto  would  ine? itably  destroy  all  good  cor- 
mpondence  between  the  two  Houses ;  yet  the 
Commons,  from  an  earnest  desire  inviolably  to 
preserve  the  same,  as  well  as  give  the  most 
convincing  proof  of  their  moderation,  and  to 
ahew  their  readiness  to  bring  the  impeached 
lords  to  speedy  justice,  at  present  insist  only  on 
their  propositions,  tor  a  Committee  of  noth 
HouscB  to  settle  and  a^yust  the  necessary  preli- 
minaries to  the  trials ;  particularly,  whether 
the  impeached  lords  shall  appear  on  their  trials 
at  your  lordships'  bar  as  vriminak  ?  Whether, 
being  under  accusations  of  the  same  crimes, 
they  are  to  sit  as  judges  on  each  other's  trial  for 
those  crimes ;  or  can  vote  in  their  own  cafies, 
aa  we  find,  from  your  lordships' journals  since 
their  being  impeached,  they  have  been  ad- 
mitted so  to  do  ?  Which  matters,  and  aome 
others,  being  necessary  to  be  adjusted,  the 
Commons  cannot  but  insist  on  a  Committee  of 
both  Houses  to  be  appointed  for  that  purpose ; 
their  departing  from  which  would  be  giring  up 
the  rights  of  the  Commons  of  England,  known 
by  unquestionable  precedents,  aiid  tlie  usages 
of  parfiantents,  and  making  all  impeachments, 
^e  greatest  bulwark  of  the  laws  and  Uberties 
of  England,  impracticable  for  the  future." 

Ordered,  That  the  Blessage  received  this 
day  from  the  Commons,  sliall  be  considered  to- 
morrow at  twdve  a-clock. 

The  messengers  sent  to  the  House  of  Com- 
mona  retom  answer,  That  the  Commons  will 
fife  a  conference  as  desired. 

Then  the  Commons  being  come  to  the  con- 
ftrence,  the  managers  names  of  the  last  con- 
ference were  read,  and  the  House  adjoornod 
doring  pleasure,  and  the  Lords  went  to  theoon- 
fhrenoe;  which  beinff  ended,  the  House  was 
resumed,  and  the  lord  steward  reiiorted,  that 
the  Lords  had  been  at  the  conlerenoe,  aad  ddi- 
vaved  their  reasons  as  ordered. 

June  11. 

Tho  MesMge  reccifted  ymterday  ftom  the 
CommoDiimi  mads  — d  iftar  difcua  of  tba 


•a? oral  particulan  containad  in  it,  this  qoestioa 
was  proposed :  That  no  lord  of  iiarliament  in- 
peacped  of  high  Crimea  and  misdemeanors,  and 
ooming  to  hin  trial,  shall,  upon  his  trial,  be 
without  the  bar  ? 

Then  the  previous  question  was  put.  Whe- 
ther this  question  sliall  be  now  pot?  It  was 
rewlved  in  the  affirmative.  Then  the  main 
4)uestion  was  put.  That  no  lord  of  parliament, 
impeached  of  hij^  crime*  and  misdemeanors, 
and  ooming  to  his  trial,  shall,  upon  his  trial,  be 
without  the  bar ;  It  was  resolved  in  the  affir- 
mative, nem,  con. 

*  Resolved,  by  the  Lords  spiritual  and  tem- 

*  poral    in  parimment   assembled,   nem.   con. 

*  That  no  lord  of  parliament,  impeached  of  hwU 
'  crimes  and  misdemeanors,  and  coming  to  bis 
'  trial,  shall,  upon  his  trial,  be  without  the  bar.' 

Then  after  further  debate,  this  question  was 
proposed.  That  no  lord  of  parliament,  im- 
peached of  high  crimes  and  misdemeanors, 
can  be  precluded  from  voting,  on  any  occa- 
aion,  except  in  his  own  trial  f  Then  the  pre- 
vious question  was  put.  Whether  this  ques- 
tion shall  be  now  put  ?  It  was  resolved  in  the 
affirmative.  Then  the  main  question  was  put. 
That  no  lord  of  paHiament,  impeached  of  high 
crimes  and  misdemeanors,  can  be  precludetl 
from  voting,  on  auy  occasion,  except  in  his  own 
trial  ?   It  was  resolved  in  the  affirmative. 

'  Resolved  by  the  Lords  spiriiual  and  tem- 
'  poral  in  pariiament  asseiublcd,  that  no  lord  of 

*  pariiament,  impeached  of  hi;;li  crimes  and 
'  misdemeanors,  can  be  precluded  from  voting, 

*  on  any  occasion,  except  in  his  own  trial.* 

Ordered,  That  theOimmittce  appointed  to 
consider  of  the  methoil  of  proceedings  on  im- 
peachments, do  meet  to-morrow  at  10  o'clock 
in  the  forenoon,  and  do  draw  an  Answer  to  the 
Message  received  yesterday  fn>in  the  Commons 
opon  the  Resolutions  of  the  House  this  day ; 
and  that  the  Committee  do  assert  in  their  An- 
swer, Tliat  by  the  Journals  of  this  Home,  k 
doth  not  appear  the  lords  impeached  have 
voted,  as  is  inserted  in  the  Commons*  Messaga. 

A  Message  was  brought  from  the  Coiniuona, 
by  Mr.  Harcourl  and  others,  to  acqnaiut  thia 
llouse,  **  That  the  Commons  on  Monday  last 
received  a  Message  from  your  lordships,  that 

J^our  lordships  had  appointed  the  trial  of  John 
ord  Sommera  upon  Friday  next,  u|)on  their 
impeachment  against  him  :  in  which  they  ob- 
serve, vour  lordships  have  not  nouiinated  any 
place  lor  his  trial,  though  your  lordships 
thought  fit  to  make  that  matter,  on  the  last  im- 
peachment for  misdemeauors,  the  subject  of  a 
long  debate. 

"  And  they  cannot  but  take  notice,  that  your 
lordships  have  takeu  as  long  a  time  to  give 
your  answer  to  the  common  desire  of  a  Com- 
mittee of  both  Houses  delivered  at  a  eooferenc^ 
on  Friday  last,  as  you  are  pleased  to  allow  the 
Commons  to  have  of  a  day  appointed  by  your 
kwdships  for  the  said  trUl. 

>'  Your  kwdahipp  appaintuig  so  abort  a  Jay, 
espedtlly  whikt  the  proposition  made  to 
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lordshifM  for  a  OimniiCtee  of  both  Houses  was 
undetpriniiied,  the  CommoDs  take  to  be  such  a 
hardship  to  them,  and  such  an  iadolgence  to 
Um  iienoo  accuseid,  as  is  not  to  be  paralleled  in 
way  Mrliaoieiitary  proceeding. 

"The   Commons  must  likewise    acquaint    should  proceed  without  delay." 
yoor  l«f>l*l>iP*>  tbat  their  experience  of  the  in-        ^  jj  ^        ,    ,.        ^    Couiinoni 

terru|.taon  Ota  former  tnal  on  .n  mf^bment    ^    j,,.7?;?n»ill  .n.l  othew.  to  desin:  a  free 
lor  misdemeanor,  tor  want  of  settling  the  pre-      •^  .  -.i  .1  ■    u  .1        i.-    1^ 

limine™  Kp».*U  th*  two  Hon,«.  nhlKr^     Conference  With  this  House,  upoii  the  subject- 


[S90 

"  Tlie  Lords  being  well  assured,  tliat  all  the 
steps  that  ha?e  been  taken  by  them,  in  rolatioa 
to  these  impeachments,  are  warranted  by  tha 
practice  of  their  ancestors,  anil  the  usage  of 
parlisiiient,  have  reason  to  expect  the  trials 


liminaries  between  the  two  Houses,  obliges 
them  to  insist  on  a  Committee  of  both  Houses, 
Ibr  preTenting  the  like  interruption. 

And  they  conceive,  it  would  be  very  pre-^ 


matter  of  the  last  conference.  The  Commpus 
were  called  in,  and  told,  That  tiie  Lords  will 
return  an  Answer  by  messengers  of  their  own. 
Ordered,  That  John  lord  Sommers  shall  be 


post«roui  for  them  to  enter  upon  the  tnah.  of  ^  , .    wUtminrter-hall,  upon  the  Article,  of 

!J2:/;'^..^'^'\      *'T'    n^l  ^^l!^Hi2  Impeachment  a^inst  him,  on  Tuesday  th 

some   mcliuation    to    make    the    proceeding  ^.T  i^„«r*u:-;«-#— .*  i...,!   ..*  i/^  ^»^i/^i    • 

fl,««n«n    «r«n.inahl..       -n,l«h«*fnr«      thpv  l/^H  d^y  ^^ **>"  »"8tant  JUUC,   Qt  10   0  clock   1 


e 
m 


hereupon  pracucable;     and  therefore    they    ih,  forenoon. 

think  tliey  have  reason  to  insist  upon  another 

day  to  bie  ap|)ointed  for  the  trial  of  the  lord 

Sommers.    And  the  Commons  doubt  not  but 

to  satisfy  yQur  lordship<<,  at  a  free  conference, 

of  the  necessity  of  having  a  Committee  of  both 

Houses,  before  they  can  proceed  upon  the  said 

trial." 

Ordered,  That  the  debate  which  hath  arose  . 

npoD  the  Commons'  Message  received  this    the  manner  of  proceedings  on  impeachments, 


Ordered,  That  the  Committee  appointed  tft 
consider  of  the  manner  of  proceeding  upon  im- 
peachments, do  meet  presently,  and  draw  an 
Answer  to  the  Message  received  yesterday  from 
the  Commons. 

The  earl  of  Stamford  reported  from  tlie 
Lords  Committees,  appointed  to  consider  of 


day,  be  adjourned  to  to-morrow  11  o'clock,  and 
no  other  business  to  intervene;  and  ail  the 
X^rds  summoned  to  attend. 

June  13. 

The  earl  of  Stamford  reported  from  the  Lords 
Committees  appointed  to  consider  of  tlie  man- 
ner of  proceedings  on  impeacbmbntH,  what  was 
drawn  oy  thum  m  Answer  to  a  MciMage  from 
the  House  of  Commons  of  the  10th  instant ; 
which  was  read  and  agreed  unto  as  follows : 

A  Message  was  spiit  to  the  Hou^r  of  Com- 
■MHBS  by  Dr.  Newton  and  Mr.  Oery,  to  ac- 
amiatiheffl,  **That  in  Answer  to  the' Message 
mm  the  Commons  of  the  10th  instant,  the 
liords  say,  That  although  they  take  it  to  be 
nnparliaraentary  in  many  particulars,  yet  to 
■hew  their  rcnl  desire  of  avoiiling  disputes, 
and  removing  all  pretrncr  of  delaying  the  trials 
of  the  impeached  lords,  they  will  only  take  no- 
tioeof  that  part  of  their  Message,  wherein  the 
C3ommons  propose  stmic  things  as  diflicutties, 
in  respect  of  the  trials  ;  which  matters  relating 
Vhtdty  to  their  Juilirature,  and  to  their  rights 
and  privileges  as  peers,  they  think  fit  to  ac- 
quaint the  Commons  with  the  following  Keso- 
lutioiis  of  the  House  uf  Lonis : 

"  *  1.  Thatnolordof  imrliament,  impcach- 
*ed  of  high  crimes  and  misdemeanors,  and 

■  comiog  to  his  trial,  shall,  upon  his  trial,  be 

■  withtMii  the  bur. 

*'  '  3.  That  no  lord  of  parliament,  impeach- 

*  ed  of  high  crimes  and  misdemeanors,  can  be 

*  precluded  from  voting  on  any  occasion,  ex- 
'  cept  iu  his  own  trial.' 

«•  Their  lordships  further  take  notice  of  a 
BHstake  in  point  oi*  lact  alk^dged  in  the  Mes- 
safe  of  the  Conimnus;  it  no  way  appearing 
apon  their  Journals,  that  the  k>rds  impeached 
hate  toted  ia  their  case. 

VOL.  XIV. 


what  is  drawn  by  them  to  be  sent  to  the  Com- 
mons, in  Answer  to  their  Message  of  the  11th 
instant ;  which  was  read  and  agreed  to,  aa fol- 
lows: 

A  Message  was  sent  to  the  Commons  by  Dr. 
Newton  and  Mr.  Gery,  to  acquaint  them, 
*'  That  in  Answer  to  tlie  Message  of  the  Com- 
mons yesterday,  the  Lords  say,  That  they 
cannot  ^ive  a  greater  evidence  of  their  sincere 
and  hearty  desires  of  avoiding  all  differences 
with  the  House  of  Commons,  and  proceeding 
on  the  trials  of  the  im|»eachtuents,  than  by  not 
taking  notice  of  the  several  just  exceptions  to 
which  that  Message  is  liable,  both  as  to  the 
matter  and  expr^-ssions. 

*^  The  Lords  have  nothing  further  from  tlieir 
tlioughts,  than  the  going  about  to  do  any  thing 
which  might  have  the  least  appearance  n 
hardship  in  relation  to  the  Commons. 

*«  But  the  Answer  of  the  lord  Sommers  to 
the  Articles  exhibited  against  him,  having  been 
sent  down  to  the  Commons  on  the  24th  of  May 
last ;  and  they  having  by  their  Messaj^  of  the 
31st  of  May,  signified  to  their  lordshius  their 
intention  ol'heginning  with  the  trial  of  bis  km* 
|)eachmeiit  in  the  first  place : 

^*  The  Lords  considering  how  far  the  session 
is  advanced,  thought  it  reasonable  to  appoint 
the  3m h  instant  for  the  said  trials ;  their  lord- 
ships ti tiding  several  precedents  of  appointing 
trials  on  im|>eachmriits  vntliin  a  shorter  lime. 

**The  Lords  also  think  it  incumbent  upon 
them  to  endeavour  to  dispatch  the  trials  of  all 
the  impeached  lords  liefore  the  rising  of  the 
parliament.  This  is  what  justice  requires,  anil 
cannot  be  lookc^l  upon  as  a  matter  uf  indul- 
gence. Nevertheless,  that  the  Commons  may 
see  how  d<  siroos  their  lordships  an*  to  comply 
with  them  in  any  thing  which  may  be  consis- 
tent with  justice,  they  liave  appointed  the  trial 
Qf  impeachment  agamst  John  lord  Sommers, 

V 
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do  Dot  think  hoi  bmi  lbs  bett  expedimt  fbr 
prncrring  k  good  corretpondence  between  the 
two  HouHi,  or  ■iljiisling  whu  will  be  neeet- 
nry  upanlbtWlTwIt:  and  therrfbre  the  Cora- 
mom  euiDot  Ihmk  it  ^rcetble  lo  the  rolei  of 
fbr  them  to  appeir  ■!  •  trial,  till  all 

mry  iirciimioarie*  ara  fint  aettled  i  ''' 

loraihii 


«n  Toeadajr  the  inhdayorthii  iufant  June, 
at  10  o'clock  in  the  Torenaoa  in  the  Hmim  of 
Lorda,  which  will  be  then  NltiDg  in  Weatmin- 
ater-hall." 

A  MctMfce  was  icnt  ta  (be  Camman*  byDr. 
Newton  aoil  Mr.  (iery,  to  acquaint  them,  That 
the  Lorda  afptt  to  a  Iree  confeience,  aa  ile- 
aircil,  and  appoint  Ihe  tame  to  be  to-morrow  M 
one  o'clock  in  tht:  Pointed  Cliamber. 

June  13. 
A  Mcaiaffe  waa  hrouijbt  Trom  the  Commons 


yoDT  lordahipt." 

Tbe  Common^  being  come  to  the  free  eon- 

TcKDce,  tbe  manayen  namra  were  read  ;  thea    ' 

''     "  adjourned  during  pleasure,  and 


the  Lorda  i 


which 


K  *a,  ^T.""  ^"^.f '"      ,    *      ••'^T.l"''    ^"e  e"J«>.  tUe  Hou«.  w.-  resumed,  and  the 
?7  Mr.ht.  John  and  olbem,   lo   acquon.t    hi*  |  Lo^  steward  reoorted.  «  That  the  Lord,  had 


HouiF,  "That  the  Ilnusc  of  Commona  linU 
great  rcaionii  to  insist  upon  their  jiropoial  at  a 
commiltee  olboth  Housm,  from  tbe  two  Bles- 
■agm  received  yesterday  I'rom  vour  lordships  ; 
for  their  ambiguity  anil  iiiicertiinty  do  shew  llic 
methods  ol'  former  [larlianients  tu  be  Itie  most 
proper  way  for  dispatirh  uf  business. 

•■  The  Commons  hare  been  obli^  to  cm- 
ploy  that  lime  in  ronsiJerint;  and  snsweiiog 
your  lordtliipa'  Slesogn,  which  otherwise 
would  bare  been  spent  in  jirepsrinp  for  tbe  lord 
Sommers'i  trial ;  so  that  the  delay  must  be 
chargnl  where  the  occasion  aiiseth.  Andihe 
Commons  having  desired  a  committee  of  both 
Houses,  to  adjust  tbe  preliminaries  of  the 
trials,  cannot  but  liiink  it  strange  your  lonl- 
•hipa  should  come  In  resolutions  upon  two  of 
dioie  pointB,  while  Lbe  proposal  of  the  House 
of  Conimona  in  iinilcr  drhnle  at  conferences 
between  the  two  llnnses  ;  tbe  Cnrnmoas  bav- 
ingothcr  difHcultipstopmpflt«,  which  concern 
tbem  >a  prosecutors,  and  all  future  imjieacb- 

"  And  though  the  Commons  leave  Ihe  aub- 
ject  of  your  lordsbi|M'  resolutions,  with  other 
ihings,  lo  be  debated  at  a  committee  of  bnih 

Mouses  ;  \et  llicy    cannot  but  obserre,  that    ,.„„„„„.  „„    ;■,„„ 
your  lor-lihips'   -icoud  rewtulion  "  «"  dir«^     „J^""'  '7;hli  7. 
•Dswor  to  the  Commons'  .,rop,.«l.  which  was,  '  '»«*"Be'«<»t  their  oi 
Whether  peers  imj>eacheil  of  the  same  crimes, 
shall  tutc  for  each  other  u|ian  their  trial  for  tbe 
■ame  crimes  T  And  tbe  Commons  cannot  be- 
licTC  that  any  such  rule  can  be  laid  di 


Lord  Steward  reported,  •<  That  tbe  Lorda  had 
atteoded  the  free  conference,  as  commanded ; 
and  that  Mr.  Harcoiirt  opened  the  free  con- 
fiirence,  and  ai^ed  against  the  reasons  giren 
by  ibis  Honse,  Why  they  could  not  agree  to  a 
L-ommilte«  of  both  Houses  ;  and  that  the  lord 
Hsveisham,  ia  answer  to  some  part  of  tbe  sr- 
gumeuts  of  Mr,  Harcourt  and  sir  Banbolomew 
Shower,  used  some  exptmsinns,  at  which  tbe 
Commons  tsking'  exceptions,  abruptly  broke 
up  tbe  conference." 

After  debate  (hereupon,  a  Mevage  wm  sent 
to  Ihe  Commons  by  Dr.  Newton  and  Mr.  Gery, 
lo  acquaint  them.  That  tbe  Lords  haTing  been 
informed  by  their  managers,  that  some  inter- 
ruption happened  st  tbe  free  conference,  which 
tlicir  Inrdsbipa  are  coiicernrd  at,  because  they 
wish  that  nothing  shoultl  interrupt  the  public 
affairs,  do  dasire  the  Commons  would  come 
again  preacDlly  to  the  said  free  confffence, 
wbjch  they  do  not  doubt  will  pcore  tbe  best 
expedient  lo  pretent  the  inconvenience  of  a 
misunderslsnding  upon  what  has  paned. 


The  mrsseni(era  sent  to  the  Conraons  return 
Answer,  tbal  they  have  delireml  their  Meaaage 
to  tbe  Commons,  aa  onlercd  ;  and  tbal  the 

messeugeraot '" 

A  Hesnage  was  brought  from  the  Commons 
by  sir  CbHstopher  Musgrave  and  others,  to  ac- 
qusint  this  Hniise, 

"  That  the  Ciitnninns  desiring  lo  keep  up  a 


plain  words   where  there  is  a  duo  regard   to  I  (rood  correspondence  with  yuur  lordiliips,  du 

justice.  I  inink  it    necessary  to  ac'iusiut  yonr  lorikbipa 

"  And  as  to  what   jour  lnnlsbi[is  ohserre,     with  what  has  happened  at  the  free  conference. 


Tbattliere  is  aniistoke'in  point  of  i*act  allegnl 
by  theCnuimuni,  this  House  may  take  notice  of 
the  caution  used  by  your  lordships,  in  wording 
that  part  of  your  Stcisage ;  for  they  know  your 
Inrdsuipa  are  too  well  acquainted  with  the  truth 
of  tl)e  lacl,  to  atlirm,  that  Ihe  impeached  lorrlii 
did  not  vote  in  their  own  cases :  And  thoug-b 
tbe  sfipearing  or  not  appearing  upon  your 
' — '*"""">' Journal,  does  not  make  ' —     -    -•  — 


'  One  thing  Ibercis,  llinngh  1  cannot  speak 
*  to  it,  because  1  am  bound  up  by  the  ordera  of 
'the  House;  yet  it  must  have  somu  answer: 
■  That  is,  as  tu  the  Lords  voting  in  their  own 
'  case,  il  requires  an  Answer,  Ibiiugh  1  cannot 
'  go  into  the  debate  of  it,  The  Commons  them- 
'  selves  have  made  Ibis  ]irecctlenl ;  fbr  in  these 
'  impeachments  they  have  allowed  men  guilty 
'  of  the  same  Crimea  to  role  in  their  own  t^use ; 


agreeable  to  the  rules  of  jnstice;  yet  iheCom-  i  'and  Iberefure  we  hsve  not  made  any  distinc- 


mons  cannot  but  add  ihiH  further  ohserTstiou 
tnm  your  lordships'  Joumat,  That  the  im- 
peached lords  presence  is  not  only  recorded 
when  those  volrs  passed,  but  they  also  find 
some  of  them  sppoinieil  of  committeei  fbr  pre- 
paring and  drawing  up  tbe  HcMagea  and  An- 
swen  totbeHogMorComiiMMi  wbiohtbi^ 


our  Ht)use,  thot  some  ahould'vote,  und 
some  not.  The  Lords  have  so  high  an  opi- 
nion of  the  justice  of  the  House  of  Commans, 
that  tbey  hope  justice  shall  never  be  made 
use  of  as  a  muk  for  anj  design  :  And  Ibsn- 
Ibn  gj*a  ne  Icart  ta  aij,  (Amigb  I  am  not 
to  wfw  it)itiik~^'~  ' ^.!—    .1— 
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the  Commoni  think  theie  lords  inoocent: 
And  I  think  the  propoailion  is  undeniable; 
for  there  areseverml  lords  in  the  same  crimes, 
io  the  same  iacU,  there  is  no  distinction ;  and 
die  Commons  leave  some  of  these  men  at  the 
bead  of  affairs,  near  the  king's  person,  to  do 
any  mischief,  if  their  persons  were  inclined  to 
it,  and  impeach  others,  when  they  are  both 
alike  guilty,  and  concerned  in  the  same  facts. 
This  was  a  thing  1  was  in  hopes  I  should 
oerer  have  heard  asserted,  when  tne  beginning 

*  of  it  was  from  the  House  of  Commons.* 

'*  These  were  the  Words  spoken  by  John 
lord  Uaversham;  and  the  Commons  have 
•rdered  me  to  communicate  thb  ResolutioQ 
Io  your  lordships. 

*  Resolved,  That  John  lord  HaTersham  be 

*  charged  before  the  Lords,  for  the  Words 

*  spoken  by  the  said  lord  this  dav  at  the  free 

*  eonference ;    and  that  the  Loras  be  desired 

*  to  proceed  in  justice  against  the  said  lord 

*  Haversham,  and  to  inflict  such  panishment 

*  opon  the  said  lord,  as  so  high  an  offence  against 

*  the  House  of  Commons  doth  deserre.'  " 

-  Ordered,  That  the  Lords,  who  were  at  the 
free  conference,  do  meet  presently  at  a  com- 
mittee, an<l  draw  up-  what  was  offered  at  the 
free  conference,  and  report  to  the  House  to* 
■lorrow  at  eleven  o'clock. 

June  14» 

A  Message  was  brought  from  the  Commons 
by  Mr.  Bruges  and  others,  with  the  Articles  of 
impeacbmeut  against  Charles  lord  Halifax, 
and  to  acquaint  this  House,  That  the  matter 
0f  the  charge  was  contained  in  the  Articles ; 
and  also,  that  be  was  commanded  to  pray  and 
demand,  That  Cbarles  lord  Halifax,  do  give 
sufficient  security  to  abide  the  judgmeut  of  the 
House  of  Lords. 

The  Articles  were  read  by  the  clerk,  as  fol- 
low : 

ARTICLES  exhibited  by  the  Knights,  Citizens, 
and  Burgesses,  in  parliament  assembled,  in 
maintenauce  of  their  Impeachment  against 
CHARLES  lurd  HALIFAX  of  High 
Crimes  and  Misdemeanors. 

.  Whereas  several  persons  contrary  to  their 
duty  and  allegiance  to  his  mi^esty  and  his  late 
loyal  consort  of  ever- blessed  memory,  traiter« 
ously  adhering  to  their  miuesties  enemies,  did 
levy  and  maintain,  within  tneir  majesties  realm 
of  Ireland,  a  desperate  and  bloody  war  and 
rebellion  against  their  miyesties ;  and  were,  by 
hM  mi^iesty's  conduct  and  courage,  at  the  great 
cszpenca  of  his  English  subjects,  reduced  to 
their  due  obedience  to  tHjB  crown  of  England ; 
—And  whereas,  upon  the  4th  day  of  April 
1690,  it  was  resolved,  by  the  Commons  of 
England  in  parliament  assembled,  that  a  Kll 
■iMHild  he  brouji^ht  in  to  attaint  all  personi 
guilty  of  rebellion  in  Ireland,  or  elsewhere, 
wainst  their  nuyeaties  lung  William  and  qneeo 
llujy«Dd  to  eoact  and  declare  thair  otateilo 


be  forfeited,  and  to  be  sold  for  the  reducing  of 
that  kingdom  :  and  whereas  his  majesty,  in  his 
gracious  speech  to  both  houses  of  parliament, 
did,  upon  the  6th  of  January ,  1690,  assure  tiiemi 
That  be  would  not  make  any  grant  of  the  for* 
feited  lands  in  Ireland,  till  there  should  be  an- 
other opportunity  of  settling  that  matter  in  par- 
liament, in  such  manner  as  should  be  thought 
most  expedient :  and  whereas  the  Commons  of 
England,  in  parliament  assembleil,  by  their 
humble  Address  to  his  majesty,  upon  the  4th  of 
l^Iarch  169*2,  did  humbly  beseech  his  majesty, 
that,  according  to  the  assurance  his  majesty 
had  been  plea^d  to  give  them,  no  gntnt  might 
be  made  of  the  forfeited  estates  in  Ireland, 
till  there  should  be  an  opportunity  of  settling 
that  matter  in  parliament,  in  such  manner  as 
should  be  thought  most  expedient ;  to  which  his 
migesty  was  pleased  to  give  a  most  gracious 
answer ;  whereby,  and  by  many  other  endea- 
vours of  the  Commons  in  the  fulfowing  sessions 
of  parliaments,  it  apiHfars  that  what  has  since 
been  declared  by  act  of  parliament,  was  the 
continued  sense  of  the  Commons  of  England, 
that  it  was  highly  reasonable,  that  the  forfeited 
estates  of  rebels  and  traitors  in  Ireland  should 
be  applied  in  ease  of  his  moiesty 's  faithful  sub- 
jects of  thekiugdom  of  England : — And  where- 
as it  was  the  apparent  duty  of  every  officer  or 
minister  of  state,  to  have  uad  so  much  regard 
to  the  Resolutions  and  Address  of  the  House  of 
Commons,  to  the  pnblic  good,  and  his  majesty's 
honour,  as  to  have  dissuaded  and  prevented,  as 
much  as  in  them  lay,  the  procuring  or  passing 
any  ^nt  or  grants  of  the  said  forfeited  es- 
tates in  Ireland ;  yet  Charles,  now  lord  Halifax, 
then  the  honourable  Charles  Montagu,  esq.  be- 
ing a  member  of  the  honourable  House  of  Com- 
mons, one  of  the  lords  of  the  Treasury,  chan- 
cellor of  ihe  Exchequer,  and  one  of  his  majesty's 
most  honourable  privy  council,  hath,  since  the 
aforesaid  4th  of  March  1692,  presumed  to  ad- 
vise, pass,  or  direct  the  passiug,  a  grant  to 
Thomas  Railton,  esquire,  in  trust  for  himself, 
of  several  debts,  interest,  sum  and  sums  of 
money,  amounting  in  the  whole  to  the  sum  of 
13,000/.  or  thereabouts,  due,  owing,  and  which 
ought  to  have  accrued  to  his  majesty,  by  reasoa 
of  the  attainders,  outlawries,  or  other  forfei- 
tures of  the  respective  persons  for  whom  the 
same  were  entered  on  record,  whereby  he  hath 
much  contributed  to  the  contracting  great  debts 
upon  the  nation,  the  laying  heavy  taxes  upoa 
the  people,  hath  hi^^hly  re&cted  on  his  majes- 
ty's honour,  and  faded  in  the  performance  of 
his  trust  and  duty. 

II.  Whereas,  by  an  act  of  parliament,  mad 
in  the  11th  and.  13th  years  of  his  miyesty't 
reign,  intituled,  **  An  Act  for  granting  an  aiu  to 
his  miyesty,  by  sale  of  the  forfeited  and  other 
estates  and  interests  in  Ireland,  and  by  a  land 
tax  in  England,  for  the  several  purposes  therein 
mentioned  ;"  it  is,  amongst  other  things,  en« 
acted,  That  all  and  every  person- or  persona 
wbataoever,  who  had,  by  virtue  of  any  grant 
or  diipoeitiaik  from  hie  mijeety,  or  mm  hi 
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tnajnty  and  Ihr  Ute  qann,  rrceired,  for  hit  or 
Ibnrown  ow  or  bmelir,  any  ilcbt  or  debit,  or 
■uiD  or  DuniB  wliatMwver,  due  from  any  drbl  or 
debu  or  any  tiirtnling  perMn,  mentwiieil  or 
dncribed  in  tlie  mid  act,  or  front  any  (irnan  or 
p«rtM»  Hubjpct  or  liiblvlothe  pi^mrnl  of  iiny 
Bum  or  Kiimi  of  luonrjp  whiilwwvvr  to  anj'  of 
tbe  uid  tiirlHling  (mitnii*,  ■boold  br,  and  Ihey 
are  bcrrb)-  derlured  In  In-  r«.|ieniTrly  tin^^t^, 
and  iirc  ii-i]iiircil  In  repay  crery  wf.h  ilrht  or 


by  faini,  lirr,  or  Iht'm,  ie!t|i«elivcly  rereivnl, 
into  ihe  reri'i[i(  nf  Ilia  iimjesly'H  Kxclii'ijiin-  in 
Ireliml,  «li  <ir  In  fore  l<ii  Sitli  nf  Autrutl,  1700  ; 
■Dit  wbiTFftii  the  xaid  Charliii  lord  Hulifax  bad 
before  IliF  nlakinK  of  ihc  aforouid  acl,  pm- 
curfd  fiir  Tbxniati  [taillnn.  esq  in  Iruxl  tor  hiiii- 
■elf,  a  ifrnnl  ol'  Ktpveral  ricbb,  hf  juil^rmenl^  and 
viberwiH',  in  icvcrBl  of  Ihi-  Kaid  lorfritini;  )ier- 
aoDB,  Bninumine  «>  Ibe  siitii  of  13.000^  or 
tliFrrabnutii,  furfciled  to  bis  mnjrsly,  by  tbe 
attaJDder,  outlaurirK,  or  olber  tiirfei Lures,  of 
tbe  rMueclive  peniaiit  to  whom  aiirh  debtji 
W«n uniiiiialljr  due;  andJiyTirtireof  tbeuiil 
grant,  the  taid  lord  Halifax  artiitlly  recTi*Kl 
to  hia  own  lue  the  sum  of  ifiOOl.  part  of  the 
before- incoliuDed  auo)  of  13,000/.  nbich  Mid 
«um  of  1,000'.  be  ibe  «aid  Cbarira  lord  Halifax 
aaght  to  hiive  repaid,  before  (be  aaid  14lh  nf 
Aug.  1700,  into  tbe  receipt  of  his  majeity'a 
Eschn|uer  in  In-lund,  an  by  the  «»id  act  he 
waa  required  to  baie  done ;  yet  the  aaid 
Charles  lonl  iUlifax  did  not  repay  tht-Miid  mm 
of  1,000/  aa  by  llie  said  act  he  wa^  reqnired  to 
do ;  but  bag  hiiherto,  in  contempt  of  the  ant, 
refuted  or  neglected  to  repay  (be  aame ; 
which  neglect  or  refusal  of  liim  'he  said 
Cbarlea  lord  Hiilitiix,  to  repay  tbe  anid  aum  uf 
1,000/.  i*  a  matiifptt  nmng  tu  hia  tuajeNly  and 
tbe  piibbc,  am)  a  niisn]iplicaliDnof  that  sum  to 
other  uses  and  purposes  (ban  by  (he  mi  it  la 
appropriated  and  uui[hl  to  hive  been  applied. 

HI.  Tliatllieanid  Chnrle*  loH  Halifaxbe- 
ing  a  nirml'tr  of  the  botionrable  llmise  of 
CommoDS,  otie  uf  thu  cnmmisKiuntT^  liir  exe- 
cnling  (he  office  of  lord  treasurer  of  England, 
chaoL-ellor  of  tlie  Lxchc<|ner,  and  one  nf  fain 
majrsly'a  most  hon<iiirable  priTy  ramncil,  not 
coDtented  with  (be  many  empluymenls  and 
place*  of  honour  iH-stowed  npon  him  by  bis 
mU^^ty,  mir  wttb  the  Urge  ana  excetisive  i,rsins 
by  him  made  by  the  incomes  and  prottis  aria- 
ing  from  aucb  offices  and  pretermcnis ;  did,  (in 
opposition  to  what  he  well  knew  (o  be  (lie  iriw 
in(erest  of  England,  and  contrary  to  his  oath 
aa  a  priry  counEellur,  and  lijii  duty  as  a  public 
minister,  at  o  lime  nhen  tbe  nalinn  was  en- 
gaged in  a  tediuos  and  expeiisire  war  niratDVt  I  the  public,  by  ihe  uorruntion,  UDskilful 
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of  Europe,  and  under  such  heavy  d(d)ls  as, 
wi(hDu(  laying  unsuppnr(^ble  tavcs  on  tbe  peo- 
ple, were  ini)jaiisibTe   to  be  tatisfiFd)    advise. 


ptacticei  of  him  the  taid  lord  Halifax  * 
moat  aotoriouaabuBeof  biim^esty'tgnodnea, 
a  great  breach  uf  bit  Iruat,  and  a  very  high 
reitation  and  oppmioD  of  hia  majealy  ■  other 
aubjccta. 

iV.  Whereat,  by  the  common  law  and  by 
many  slalutet  and  ordinances  of  ihia  realm.  It 
appear*  (o  hare  been  the  great  care  nf  our  an- 
ceiturs,  that  the  kiutr's  fbresU  slioidd  be  pre- 
served, and  in  particolar  (tie  timber  therein 
gmHinir,  for  the  buikling  and  repairing  tlia 
navy  royal,  which  has  ctct  been  accounted  (a* 
it  uuduubiedly  is)  tbe  |[rcat  ■ecurity  of  tliia 
realm  ;  and  wbereaa  Charlva  lord  Hafifaz  waa, 
iu  the  year  of  our  Lord  1607,  ooe  of  the  cDm> 
misaioiicrs  of  the  'I'reasnry,  chancellor  of  the 
Exchequer,  and  one  uf  liis  majesty's  priry 
rouncil ;  and  oblitced,  as  well  by  repeat^ 
oalha,  as  by  Ilie  duty  lie  owed  in  hiH  majealy 
and  hit  country,  to  hare  aJTised,  cnnaulteo. 


I  majeaty'a  honour,  and  the  ualioa's  safe- 
ly i  yet  llie  said  Charlec  lord  Halifax  not  re- 
gardiug  tbe  laws  aud  ordinances  of  ibis  realm, 
nor  bis  aaid  duty  t>i  hia  maje»(y  ami  (he  puldic, 
but  puiauini;  his  priTale  mteicsi,  ilid,  by  It-uera 
of  priry  seal,  bearing  date  on  or  about  the  6tb 
of  May,  wHich  was  in  the  year  of  our  Lord 
1697,  (the  kinKiluin  beioL'  then  eaga;;ed  in  an 
cxpenkit'e  war,  and  tbe  debts  of  the  natiun  te- 
quirin|T  the  best  and  most  frugal  management) 
procure  from  his  majesty  u  gnnt  to  Henry 
ijegar,  gentleman,  jn  trust  for  himself,  of  tM 
sum  of  14,000/.  of  an  much  kcruUieil  beech, 
birch,  hollv,  haale,  ibunis,  ami  orle,  aa  should 
by  tale  railie  the  said  iiun  uf  1-1,000/.  (o  be  fal- 
len in  hia  majesiy't  I'nreM.  of  Uean,  in  the  coun- 
(y  of  Glniices(er,  within  ihe  t|iace  of  sevea 
years  time,  from  (be  SMb  of  December,  1(197  : 
under  colour  of  nhich  grant,  beech  uf  a  much 
Crealer  value,  great  niimbrr  of  sapling  oakt, 
Hhich  iiLi|;ht  and  would  have  been  serviceable 
to  the  realm,  and  also  many  tons  nf  well-grown 
timber,  fit  lor  (be  present  use  of  the  nary,  have 
been  cut  and  fallen,  and  anld  and  dispowd  of 
for  llie  henetil  of  ihe  sa<<l  lord  Halifan. 


101  any  thing, 
naieaii's  and 
ufely, 
of  (hi 
the  public 
suing  foTtl 
this  nalinn  haa  provlileil  and  appninti 


nagement  « 


that  so 
■he  na- 

as  the  due  ordering 

king'a  treasure  and 

for  the  receiving  and  is- 


suing forth  of  which,  the  wisdom  and  imticyof 
this  nalinn  has  provlileil  and  appninti-d  several 
and  distinct  officers,  with  heoeficial  salariea,  i 


order  that  they  may  be  a  check  to  each  other, 
and  that  no  lost  may  accrue  to  Na  majeaty  or 
the  public,  by  ihe  uornintiOD,  uoskilfulness,  or 
negii(rcDre  of  env  pnriicniar  officer;  yet  be 
'  the  said  Charles  liird  Baliftx  being  one  of  the 
lords  of  ibe  Treasury,  when,  by  the  death  oT 
the  lion,  sir  Robert  Howard,  the  office  of  the 
ihe  passing- of  I  auditor  of  the  receipts  and  wrilerof  (he  talliei 
became  vacant,  not  regardini;  ihe  ancient  con- 
atJtuiioo  and  approved  mnbodaiii  orderit^  hia 
D  or  in  tniit  for'  himielf  j  trbick  nid  I  m^enj'i  Itabiury  and  Iba  poUio  rbruiiea. 


diven  Kinnls  to  olhers  in  EnVljnd  and  Ireland, 
but  did  oblaio  and  accept  of^teveral  bene6cial 
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di<1  gnni,  or  procure  to  be  j^nteil,  to  Christo- 
pher MontH^n*.  emuire,  the  brother  of  him  the 
said  Charles  lord  Halifax,  and  then  one  uf  the 
comnunioners  of  the  excise,  the  said  place  and 
office  of  auditor  of  the  receipts  sod  writer  of 
the  tallies ;  which  saiil  ^rant  was  so  made  and 
procured  by  the  said  lord  Halifax  in  trust,  as 
to  the  profits  thereof,  for  himself,  ko  that,  from 
and  atler  the  pnssin^  of  the  said  grant,  he  the 
said  loi-d  Halifax  was  in  effect  at  the  same  time 
one  of  the  cjmmissioners  of  the  Treasury, 
chancellor  of  the  Exchequer,  and  auditor  of 
the  receipts,  and  writer  of  the  tallies,  and  en- 
joyed the  proHts  of  the  said  several  offices, 
which,  by  the  constitution  of  the  Treasury, 
are  manifestly  inconsistent,  and  never  were  or 
ouffht  to  l»e  trusted  in  the  same  person  ;  tlie 
niakingr  and  procuriiis^  of  which  said  grant,  bv 
him  the  said  Charles  lord  Halifax  as  aforesaid, 
was  a  manifest  yiolation  of  the  established 
course  and  constitution  of  the  Exchequer,  a 
breach  of  his  trust,  of  evil  example,  and  tendeil 
very  much  to  the  great  loss  and  prejudice  of 
his  majesty  and  the  public,  by  opening  a  way 
to  all  manner  of  corrupt  practices  in  tlie  future 
management  of  the  reyenues. 

TI.  Whereas  a  treaty  and  alliance,  between 
Leopold  the  emperor  of  Germany  and  the 
States  General  of  the  United  Provinces,  was 
made  and  conchided,  in  the  year  of'  our  Lord 
1689,  upon  the  consideration  of  the  greatness 
of  the  common  dau&^cr  which  then  threatened 
all  Christendom,  from  the  excessive  |M)wcr  of 
France,  and  the  unconstant  laith  of  the  French 
in  the  observance  of  treaties  ;  whereby  it  was 
agreed,  that  there  should  l>e  and  remain  for 
ever  a  constant,  iierprtual,  and  inviolable 
friendship  and  good  correspondence  between 
his  imperial  majesty  and  the  8tates  General ; 
that  each  of  them  should  be  obliged  to  promote 
the  other's  int(*reiit,  and,  as  much  as  in  them 
lay,  prevent  all  damages  a;id  inconveniences  to 
each  other. — And  whereas  certain  separate  ar- 
ticles were  also  at  or  about  that  time  made,  and 
annexed  to  the  afuresaid  treaty,  whereby  the 
Statrs  General,  maturely  considering  that 
France  hnd  0|>enly  declared  in  several  courts 
that,  (notwithstanding  the  most  solemn  renun- 
ciation) they  continued  their  pretension,  by 
force  of  arms,  to  assert  for  the  dauphin  the  siic- 
cessinn  of  the  Spanish  monarchy,  in  case  the 
king  of  Spain  Nliould  die  witliout  issue ;  and 
also  considering  what  a  blow  their  state  would 
receive,  and  what  prejudice  mi^ht  happen 
thereby  to  the  pulilic  afnirs  and  nuiet ;  did  pro- 
mise, that,  in  case  his  said  Catholic  msiestv 
should  die  without  issue,  they  would,  with  all 
their  force,  assist  his  said  imperial  majesty,  or 
bis  heirs,  in  taking  the  soccessiOD  of  iheSpanish 
monarchy,  lawfully  belonging  to  that  Donse, 
together  *  with  its  kingdoms,  dominkMis,  and 
rights,  and  in  their  ol^taiBiDg  and  securing  the 
quiet  |)oss(.*ssion  thereof,  against  the  French 
and  their  adherents,  who  should  directly  or  io- 
directl  V  oppose  that  sucocMion,  and  with  force 
repd  the  force  wbieh  dioidd  be  brouglit  agaiMt 


them. — ^Tbat,  at  the  instance  of  the  States  Ge- 
neral, in  pursuance  of  the  said  treaty  and  sepa- 
rate articles,  our  most  gracious  lord  and  sove- 
reign his  most  excellent  majesty  king  Williani 
3,  was  invited  to  enter  into  the  alliance  of  the 
aforesaid  treaty,  and  into  the  agreement  of  the 
said  separate  articles ;  and  thereupon,  for  re- 
storing and  preserving  the  public  (leace  and 
quiet,  did  afterwards,  in  the  said  year  of  our 
Lord  1689,  enter  into,  and,  under  the  great 
seal  of  England,  accept,  approve,  and  ratify, 
and  in  the  most  solemn  manner  engage  and 
promise  religiously  and  inviolably  to  observe 
the  same,  without  violating  the  said  treaty,  or 
separate  articles  in  any  article,  or  suffering  the 
same,  to  the  utinostot  his  power,  to  be  violated. 
— That,  in  1608,  a  treaty  was  projected,  and 
contrived  in  France  to  be  set  on  foot,  between 
bis  majesty,  the  French  king,  and  the  Sutet 
General,  for  a  partition  of  the  Spanish  mo- 
narchy ;  wherebv  many  targe  territories  there- 
unto belonging,  m  case  of  the  decease  of  the 
king  of  Spain  without  issue,  were  to  be  allotted 
and  <lelivered  up  to  France. — ^The  tenor  and 
design  of  which  last  mentioned  treaty,  whilst 
the  same  was  in  negociation,  was  communi- 
cated to  the  said  Charles  lord  Halifax,  then  one 
of  the  commissioners  for  executing  the  office  of 
lord  treasurer,  chancellor  of  the  Exchequer, 
and  one  of  his  majesty's  most  hon.  privy  coun- 
cil ;  That  the  said  Charles  lord  Halifax  well 
knowing  the  most  apparent  and  evil  conse- 
(|uences,  as  well  as  the  injustice  of  the  said  par- 
tition, did  not  according  to  the  trust  and  diity 
of  his  said  several  offices,  dissuade  or  endea- 
vour to  obstruct  its  taking  effect ;  but,  on  the 
contrary,  having  neither  regard  to  his  majes- 
ty's honour,  engaged  by  the  above-mentioned 
treaty  w  ith  the  emperor  and  the  States  Gene- 
ra), to  the  trade  and  known  interest  of  these 
kingdoms,  or  the  peace  of  Europe,  did  advise 
his  majesty  to  enter  into  the  saiii  tre  .ty  ;  and 
did  so  far  encourage  and  promote  the  same, 
that  the  said  treaty  was  concluded  and  ratified 
under  the  great  seal  of  England  ;  which  said 
treaty  was  evidently  destructive  of  the  trade  of 
this  realm,  a  breach  of  the  former  treaty  made 
with  the  emperor  in  1689,  dishonourable  to  his 
majesty,  highly  injurious  to  the  interest  of  the 
Protestant  religion,  and  manifestly  tended  to 
disturb  the  general  peace  of  Europe,  by  alter- 
ing the  balance  of  power  therein,  and  strength- 
ening France  against  the  good  friends  and  an- 
cient allies  of  our  sovereign  lord  the  king. 

And  the  said  knights,  citizens,  and  bur- 
gesses, by  protestation  saving  to  themselves  the 
Rberty  of  exhibiting,  at  any  time  hereafter, 
any  further  Articles,  or  other  Accusation  or 
Impeachment,  against  the  said  lord  Halifax^ 
and  also  of  replying  to  his  Answers  which  be 
shall  make  unto  the  said  Articles  or  any  of 
them,  and  of  offering  proofii  to  all  and  every 
the  aforesaid  Articles,  and  to  all  and  everj 
other  Articles,  Impeachment,  or  Accusatioo, 
which  shall  be  exhibited  by  them,  as  the  case 
•belli  aooordiog  to  the  course  of  parliament, 
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fi^in;  da  mjr,  that  lbs  Mid  CbuHa  lord 
Halifax  may  ba  put  to  aiiBwcr  the  laid  critnci 
and  inifdeinauian ;  ami  that  aucb  procMditigi, 
«miuiiatioai,  trialt,  and  jik^nwalt,  mav  l>e 
theraupon  had  and  given,  a*  ii  agrecalile  tu 
hw  andjtutice-" 

June  16. 
Tbe  lord  Halifax  tlelivered  his  Amwer  to  tlie 
Aitidca  of  Inmachineul  oi  tlie  lloute  of  Coui- 
numi  againU  Iiim ;  viz. 

Tht  ANSWER  of  CHARLES  lord  H,1LI- 
FAX  U  the  Artictei  exUibited  B){aiiMt 
biro,  bj  the  Koit;hts.  Cilitnu,  and  Bur- 
gcaica  in  Parliamcnl  aiwrobled,  io  Main- 
tcDBQca  of  their  Iroptrarhnient  agaiust  ibe 
•aid  Lord  Halifax,  fur  High  Crimea  and 
HtademeanorB  lupposctl  to  be  cummiited 

The  laid  lord  Halifii,  aaTing  to  biiDMlf  all 
adTaotagea  of  rxcpptioii*  Id  Iho  Mid  Arlidea, 
■od  of  not  bcini;  prejudiced  bf  any  word*  or 
'  want  of  form ;  and  Miing  to  Itiraaelf  all  priri- 
IcfH  and  rigliU  lielongini;  to  htm  u  one  of  Ifar 
ncan  of  thii  realm  ;  fiic  aiuwer  to  the  laid 
Alticlu  humbly  sailh, 

I.  To  the  Hnt  Article  ;  he  sailb,  Tru«  it  if, 
tliat  aeTeral  persona  did  luTy  and  maiDlain  a 
dMperate  aoil  bloody  vnc  and  rebdlian  it)  Ire- 
land against  tlii^ir  majchiies,  and  were,  by  hit 


majetly's  cuiirafpt  and  conduct,  at  the  great 
czpenceofhiiiEiig[i9h  Bulijecis,  suDpresaeo  and 
reduced  Iq  tlieir  obedience,  as  in  ihii  Article 


ilteged  :  and  he  further  anawerelh 
IlelvlieTes  it  to  be  true,  that  on  tlie  4th  of 
April  1600,  such  TQle  or  resolve  was  mode  by 
tbe  Iben  House  of  Commons  for  that  purpuae, 
and  such  auurance  was  gircii  by  his  majesty, 
aud  such  addresiea  were  made  by  (lie  House  of 
Commoni  in  the  year  1C!!>0  nnd'l693,  that  do 
^Dtt  should  be  itiade  of  the  forfeited  lands 
in  Ireland,  tilt  there  should  be  snother  op- 
portunity uf  settling  that  matter  in  jiarlUroeDt, 
in  such  manner  as  should  be  tliouE^ht  moat 
ieiqiedient ;  and  suth  answers  were  giieii  tliere- 
nnto  at  in  this  article  is  and  are  set  furlh,  at 
fay  the  said  tereral  Tote>,  resoWet,  tpeeches, 
addresses,  and  answers,  to  which  the  said  lord 
eravej  leave,  for  more  certainly,  to  refer  him- 
■elf,  may  appear.  That,  in  IBOS,  1694,  and 
169S,  the  parliamviil  of  England  did  meet ; 
a  act  was  passed  touching  the  forfeited 


estates,  llioitgh  by  other  ways  sTeal  ii 
raised  for  the  carr^riag  on  and  defrayin 
charges  of  the  war  in  those  years;  and  hi 


jesty  did  after,  as  retrards  to  sereral  persona 
who  had  served  hiro  in  Ireland  and  elsewhere, 

frant  to  them  some  of  tbe  tbrfriled  estates  in 
nrland  ;  and  the  grantees  did  enjoy  the  Mme. 
And  thetaid  lord  Halifax  further  Mith,  That 
his  majesty  did  never  grant  to  him,. or  any  in 
trust  for  him,  or  to  his  uae,  any  of  the  uid  for- 
fiaUd  laads,  but  of  kii  gne«  and  favour ;  and, 
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•I  a  reward  for  his  faithfnl  serricn  (which  bis 
majesty  was  pleased  to  accept)  did,  l,y  letters 
patents  under  the  creatseal  uffreland,  bearing 
date  on  or  about  the  1  lib  Hay  1697,  grant  to 
Thomas  Railtou,  esq.  in  trust  for  the  uid  lord 
Halifax  (who  waa  then  one  of  tbe  commls- 
sioners  of  ihH  Treasury,  chancellor  of  the  Ex- 
chequer, anil  one  of  the  members  of  the  House 
uf  Commiuis,  ss  in  this  Article  is  liet  forth), 
several  debts,  interettt,  sum  or  sums  of  mo- 
ney, sniuunlin^  in  the  whole  |o  the  sum  of 
11, MG/.  ITi.  Gi/.  or  thereabouts :  which  gnnt, 
he  conceives  aud  is  advised,  his  majesty  mig:ht 
theu  Iswfully  make ;  sod  was  lawful  fur  him 
to  accept,  without  breach  of  his  duty  or  the 
trust  repcMcd  iu  him ;  and  denies  that  he  did 
ask  for  or  procure  the  said  grant;  but  con- 
fesseth  III:  accepted  the  same  as  a  mark  of  bis 

:'  'tiir; 

parliament ;  and  aaith,  that  tbe  said  grant  made 
Io  Thomas  Raillon  is  the  same  which  is  men- 
tiouod  or  iotenJed  by  the  said  Article  of  Im- 
peachment :  aud  although  the  aaid  debts  there- 
m  mentioned  to  be  granted  did  amount  to 
1I,546J.  in.  8d.  and  no  mure;  jcl  the  said 
grant  itself,  at  the  lime  of  niaking  thereof,  or 
at  any  time  afterwards,  could  not  be  valued  at 
near  the  uid  sums,  because  a  great  part  of  the 
said  debts  were  not  recoversbic ;  and  he  hath 
not  madrclear  thereof,  as  yet,  ajkove  400/.  and 
humbly  ho)>es,  Ihe  said  grant  halfa  very  tilUr, 
if  at  all,  contributed  tu  the  conliacling  any 
debts  upon  tlie  uatiun,  or  laying  heavy  laws 
upon  the  people,  or  any  ways  n.'Hi'cted  upoa 
his  majesty's  houoiir,  or  tliiit  be  lialli  tiiiled  in 
Ihe  perfbriuaoce  of  bis  trust  or  duty,  at  in  tbe 
Article  is  sug;gested. 

II.  The  second  Article ;  the  said  lord  Hali- 
fax sailh,  that  he  believes  il  to  be  true,  thai 
■neb  act  was  made,  and  auch  clause  llierelu,  as 
in  this  Article  is  meuLoued ;  aud  also  in  the  uid 
act  there  Is  a  further  cisuse,  that  the  granieea 
from  the  king  of  any  of  llie  forfeitefr  estalea 
thereby  rMumed,  should  not  be  accountable  for 
the  reuts.  Issues,  and  profits  of  the  same,  by 
them  received  before  the  9nd  of  Nor.  1699 ; 
bul  might  relaio  the  Mme  to  their  own  utea. 
And  the  said  lord  Halifax  doth  acknowledge, 
that,  afler  the  making  the  Mid  granl  before 
raeolioued  to  the  said  Thomas  Railtou,  Ihe 
agents  of  the  Mid  lord  Halifax  did  receive  tonio 
monies,  nut  eiceeiling  1,000/.  ^aa  he  is  In- 
formed], out  of  tbe  reotG  and  profits  of  ilie  for- 
feited estate  of  tbe  earl  of  Clancarty,  uf  which 
no  more  than  the  aboretaid  sum  did  come  clear 
to  him  the  said  lord  Halifax ;  and  no  more,  to 
his  knowledge  or  belief,  hath  been  received  or 
recovered  upon  the  aforesaid  grant :  that  the 
Mid  lord  Halifax  gate  directioos,  af^er  the  Mid 
act  passed,  to  bis  agenli  in  Ireland,  to  do,  in 
relation  to  the  money  reedved,  as  should  be 
advised  by  counsel,  Ihare ;  by  whom  his  agents 
were  advned  fu  ibey  informed  the  said  lord, 
and  which  he  belierea  to  be  tme)  that  the  s*id 
awnici,  bong  icodnd  ont  «f  Um  mnn  pnflu 
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vere  not  I  confn*  uil  ulmit,  that  hii  majctty,  byhislet' 
I  the  itid  I  lers  of  prirT  im),  dated  the  eih  nf  May  1697, 
did,  oat  ofhiagnce  anil  fiTOur  detigned  lotlie 
said  lord  HalifaK,  grant  UDto  Henry  Sea^r,  in 
''  ~:  Atticle  menlioned  (and  wliich  was  in  trun 
the  laid  lord]  the  uan  of  9,0001.  peranDum, 
U)  be  raited  by  tliefall  oficrublMid  beech,  birch, 
holly,  hazle,  thorns,  and  otIp,  in  the  roreat  of 
Deanp,  in  the  county  nf  Gloucester,  for  lb* 
spaiw  of  teren  year*,  from  tie  25th  of  Dec. 
1697,  ai  by  the  said  kllcrs  of  {iriiy  seal,  to' 
which  the  naidjord  Ibrmore  ccrtumiy  reti-Tretb 
bimaelf,  may  appear ;  which  gTint  was  not, 
nor  GOnld  be,  prejudicial  to  any  limber  growing 
in  the  raid  fbrcat ;  and  belietes  no  sapling  oakf, 
or  timber,  or  trees  likely  to  lie  timbLr,  were  cat 
ilown  by  colour  of  the  aaid  grant ;  and  if  any 
4buse  were  in  ciiltin);  wood,  he  cuucelru  he 
ia  not  answerable  forihe  nme,  such  colting-  not 
iiavint;'  been  by  bii  directions,  nor  he  any  way* 
conrerning'  himself  therein  ;  the  setting  outaad 
catting  whereof  did  belons'lo  his  majesty's  sur- 
veyor general,  and  other  his  majeslj 'a officers;' 
who  (as  Ibe  said  lord  hath  been  ioibnned  and 
belie(e«)  Taithfully  discharged  thor  tnnt  to  the 
axeeutlon  therenr,  and  took  particular  care  la 
preaerre  the  timber  there. 


SOlj 

which  were  remitted  by  that  ac 
witbin  the  flnt  menltocted  ulaoae 
ae(;  and  IberefoTe  Uie  said  lurd  does  believe  | 
and  adnut  Ibe  same  were  not  paid  into  the  re- 
ceipt of  bit  mqetly'a  Excbe^ner  in  Ireland, 
Bor  ought  lo  have  been  paid  into  the  Exche- 
qnar,  as  he  hnnibly  iosiiti  and  is  adiited  ;  and 
lie  dolb  deny  that  the  non-payment  of  the  said 
money  into  the  said  receipt  is  any  wnin^  to 
hia  m^eaty  or  the  public,  or  any  misapplica- 
lioD ;  and  in  case  the  taid  money  ought  to 
have  been  paid  into  the  said  receipt,  there  are 
pnqfpr  melhmls  and  reioediet  in  the  said  act 
prescribed,  to  compel  the  payment  of  the  tame. 

III.  Te  the  third  Article ;  fae  aaith.  He 
waaa  member  of  the  House  ofCrnnmons,  oneof 
the  comminioorre  of  his  majesty's  TreaAiry, 
ebaaccHoroflbe  Exchequer,  and  privy  counsel- 
lor, at  in  (he  Articleiasct  forth  ;  and  served  hit 
•najetly  faithfully,  as  be  hopes  and  belieres,  in 
tbuse  stafioDs  ;  and  was  cootented  with  the 
empleymenta  and  places  of  honour  bestowed 
upon  him,  and  with  the  incomes  and  gains  by 
him  mada  by  the  just  and  lawful  fees  and  pio- 
flta  of  the  same }  and  bis  raiyetty  gracioualy 
accepted  of  such  his  Krrices,  aiul  aa.a  mark  of 
hit  royal  favour  to  him,  did  make  for  his  benefit 
the  grant iu  iheanswer  to  the  precedent  Article, 
and  the  grant  in  the  answer  to  the  snbtequent 
Article  mentioned ;  which  were  all  the  profita- 
ble grwiti  be,  or  any  in  trust  for  him,  ever  had 
from  his  majeaty :  and  the  said  lord  Halihz 
aayi,  He  conceiTei,  and  ii  advised,  that  bit 
acc^ng  such  grants  were  not  any  sbuie  ol' 
bit  m^ftxty't  goodncts,  iwr  breach  oif  the  trust 
reposed  in  him,  nor  were  any  of  hit  mdesty's 
sulqectt  thereby  oppretted  ;  andileiiiettnat  he 
em  did, in  OMOMtionlowhatbekiiewtobelhe 
mwinterett  in  England,  orcmtivry  to  his  oath 
or  duly,  at  any  time  adrise,  procure,  or  assent 
M,  the  paaong  4»f  any  grant  or  grants  to  him- 
■•If,  or  to  any  penon  m  tnitt  for  nim,  or  to  any 
other  penon  orpersonswhatsoerer;  bul,aailh, 
He,  u  ono  of  (tie  commissioners  of  the  Trea- 
sury, in  conjanetion  with  the  other  cmniiiis- 
•Hmen,  did  sigii  sereral  warrants  and  dockets 
for  such  giants  as  hia  majesty  wss  pleased  to 
direct  to  be  patted  by  them,  and  which,  hi 
faambly  conceives,  and  ia  advised,  be  was,  by 
the  duty  of  bis  place,  obliged  to  do. 

IT.  To  the  fourth  Article ;  hi 
believes  it  to  be  true,  thai  our  anceslort  did 
take  great  care  to  preservt-  the  king's  tbrctU, 
nod  the  liinber  therein  growing  for  the  build- 
ing and  repairing  the  navy  royal;  which,  the 
said  lord  doih  own,  has  ever  been  accouatei! 
(and  SB  he  believps  very  rightly)  the  great  ■ 
rity  of  tfae  resim;  aniisaith,  trueitM,  be 
in  the  year  ItiOf ,  one  of  the  commissioaeia  oi 
the  Treasury,  cfaaneellorof  theEzcfaequer,  and 
MK  of  his  majesty's  privy  oonncil,  and  (Kd  from 
time  to  time  ad(«e  ana  promote  such  ma(Ier« 
and  things  as  wera  mort  liliely  to  redound  to  bis 
m^jesly's  honour  and  ihc  natioii'asafelv ;  aod 
denies  that  be  at  any  tinie  pteAfied  iia  pri' 
rate  intansl  t»  that  of  the  paUic ;  but  ootk 


V.  To  the  fifUi  Article ;  the  said  lord  H«-' 
lifax  antwerelh  and  saith,  he  believes  it  to  be' 
true,  that  the  due  ordering  and  management  of 
!he  king's  treasure  and  public  revenues  con- 
duceth  very  much  to  the  honour  and  ssfety  of 
hit  majesty  aod  the  nation ;  aod  that  there  ar« 
•everal  distinct  officers,  wilh  salaries,  fur  tlx 
belter  receiving  and  issuing  forth  of  the  same, 
and  that  are  cheques  upon  each  other,  to  prevent 
any  loaa  to  bismajesty  or  the  public.  And  Ibe 
laid  lord  aaitb,  Irue  it  is,  he  waa  one  of  the 
commissioners  of  the  IVeasury,  when,  by  the 
death  of  sir  Robert  Howsrd,  faisofficeof  writor 
of  the  tallies  and  counter  tallies,  commonly 
called  auditor  of  tlie  receipt  of  Exchequer,  be- 
came vacant;  aitd  tbeMupon  the  then  commis- 
aioiieis  of  tlie  TrsMory  mi  gr«nt  the  said  offie« 
to'Cbrist.  Montagu,  then  one  of  the  commis- 
sioners of  excise,  and  brother  to  the  said  br4, 
which,  the  said  lonl  does  own  and  admit,  waa 
done  at  hit  desire  and  icqueat ;  hut  bumUy  in- 
sistelh,  the  same  was  not  granted  contrary  M 
the  ancienlcoiiBtitation  or  spproved  methods  in 
ordering  his  majesty's  Tressury  or  public  re- 
venue ;  and  saith,  be  the  said  lord  did  prociiM 
the  said  office  to  be  granted  lo  his  brother,  in- 
tending, in  a  tluKt  lime  after,  by  his  majesty's 
permission,  when  his  itia|esty't  affairs  would 
permit  thereof,  to  leave  his  the  said  lord's  em- 
ployments and  places  in  the  Treasury,  and  to 
obtain  a  surrender  from  his  said  brother  of  the 
said  office,  and  procure  a  grant  thereof  to  him- 
self; which,  he  hopes  and  humbly  insists,  was 
lawful  for  bim  to  do ;  aod  saith,  bis  said 
brotberduly  eiecoted  the  said  offieetiil  aftertfae 
saidlordhadleft,Drlaiddown,  by  hisraiyesty'a 
tease,  hisplacea  in  the  Trestnry ;  and  tlwn  ond 
not  bsAie,  his  said  btoifacr  snrrvndered  iha  aid 
offica,  sail  th«  said  lord  obtained  a  grul  of  tho 
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ume,  U  bp  coDwiTet  wu  liwful  for  him  to  do. 
la  all  whiuh  pToceMlingi,notliiag  wwilooe  by 
biin  the  laid  tonl,  m  be  ii  advis^,  id  Tiolation 
of  llteestabluhedcDUneand  conatilulion  of  Ihe 
JElcbequer,  or  to  tbe  lots  or  prFJudiceof  hii  mi- 
ject^  UT  tlie  iiubliu;  and  aailli,  be  dots  not 
Iedow  or  beticvr,  that  tbe  laid  serenl  officn,  ai 
they  wer«  executnl,  trcre  in  (beir  nature,  ia- 
COBiUteut  Hitl)  one  another ;  and  it  *rry  auw 
hia  majeity  or  tbe  public  were  no  way*  jir^u- 
diced  by  tbe  execution  of  the  aame. 

VI.  To  the  aislh  Anide;  tbe  taid  lord 
Baliftx  taitli.  That  he  bcbevei,  thai  in  the 
year  of  ouc  Lord  was,  auch  treaty  and  al- 
IiBOce  and  arpante  article  were  made,  be- 
tweeu  the  emperor  of  Germany  and  tbe  Statea 
General  of  the  United  ProTincca(into  which  hia 
najcaty  and  the  late  quetn  entered),  and  luch 
ratificalion*  thereof  were  made,  an  in  ihii  Arti- 
cle ia  mentioaed ;  and  alto  laitb,  be  bath  heard, 
wd  belicfn,tbal,iDtheyearol'our  Lionl  1699, 
a  treaty  waa  made,  to  auch  effect  as  in  rbit  Ar- 
tjck  i*  mwitioQcd  ;  aod  aailli,  benevcr  tawibe 
nid  treaty,  or  beard  the  tame  read,  or  duet  at 
j<t  knnw  the  aiticle*  or  agreement  it  coutaini ; 
nnd  deniet  that  be  ever  tdiited  hit  majvtiy  to 
enter  into  or  make  the  liaid  Imly,  ur  was  crer 
centulied  upon  any  claute  or  article  iliereof,  or 
«fcr  encouraged  urpramotrd  tbe  same:  nndllie 
Mid  lard  taitli,  Tliat,  at  lie  reinentlieri,  3Ir.  ae- 
Qralary  Vernoa  did  at  unc  lima  tend  fur  btni, 
and  diacoune  with  him  and  olbert,  upon  an  iii- 
tinatioD  that  wat  gltra  by  a  letter  fi'uiii  the  carl 
«f  Portland,  at  hbremembert, "  That  the  Frencli 
'  D  commence  a  ocfocialion, 

ifibe  kini;  of 
Snin't  death,  who  ivat  then  reportod  to  be  Tery 
m;"  and  afterirardi  lb e  taid  maltar  wat  dia- 
QOUraed  lieliveea  the  aecrMary,  the  then  lord 
chancellor,  and  the  said  lord  HaLfaz,  at  Tun- 
bridge  Wells,  (•heoandtvherelheaaidliird  Ha- 
lifax made  aeTeral  al{|eclioni  to  ilie  aame ;  and 
dani^that  he  gare  any  opinion  tneneonrage  or 
promote  the  said  treaty,  or  ever  afierH'ardi  wat 
informed  of  any  uneparticular  relating  to  it,  or 
WBt  erer  i^otulted  or  adrtied  u|Hin  any  clauie 
qr  article  of  it,  or  waa  aier  atler  told  or  lofurm-  I 
«d  tliat  tbe  tajd  nwuciaiton  or  treaty  did  go 
qo  or  proceed ;  aaiTiailh,  that,  not  lieing  ad-  I 
Tited  wiih,  or  any  ways  knowing  uf  the  taid  i 
laty  or  negocialion  (eicepi  aa  aforeiaiil),  be 
»ildr  — ■■■ ^ ^-  -    •■■         -    - 


iipooat 


le  general  terms  that  w 


could  DOtdinuade  or  ab>trucl  ita  taking  eAect ; 
•ad  aailh,  aa  be  cannqt  tell  what  the  eSecta  uf 
tba  treaty  might  liave  been,  if  ibe  taid  treaty 
had  been  ofaaerred,  su  he  conceifea,  and  intist- 
qth,  that  he  ia  not,  nor  ought  to  be,  anawerabla 
fcr  the  aame. 

And  having  tliut  laid  hia  catB  befbre  your     _„. 

hrdthipa ;  he  humbly  taith,  and  insittelh  upon     in  giving 
-it,  that  lie  ia  not  guilty  of  all  or  any  the  mat- 
taia  by  tbe  tojd  Articlea  char^-ed,  ur  in  ihem 
VeciGw^  in  maniwr  and  (brm  at  the  tarn 
l6*eia  wi  tkwabj  obns«d  agwoM  liim. 


Jane  14. 

Ordered,  That  the  Lordt  Commilteea  (ap. 
painted  to  draw  what  wat  offered  tl  the  tree 
conference)  do  intpecl  tbe  Juurnals  at  tu  what 
hath  happened  utKin  any  occatian,  in  relation  to 
I  what  patied  at  a  free  conference  yrilerday, 
anil  what  hath  been  dnne  tliereupoo,  and  report 
to  the  Houiie. 

A  Heatage  wat  teat  to  the  Commona  by  tir 
John  Honking  and  Dr.  Newton,  to  acijuatnl 
them,  "  That  upon  tbe  occasion  of  their  last 
Heskage  yeclcrilay,  in  nrder  to  continue  a  good 
corretpondence  between  tbe  two  Huuxea,  their 
lordhhipt  did  imuudialely  appoint  a  Cora-, 
uiilee  tu  (tale  the  matlera  uf  the  free  conler- 
cnce,  and  niso  lu  insfw<^  [irecedenU  of  what 
haa  happened  of  ilic  like  nature :  And  that  the 
puUio  Qutineti  may  receive  no  interrupliDD, 
thelinte  deaired  by  tlicirlordHhifia  for  renewing 
Iha  free  cenbrence  beinif  rlapted,  their  lord- 
ships dcbire  a  preaent  frts  cunlerence  in  tba 
ftinled-clianiber,  nponibe  siihjrct  matter  uf 
lliG  laat  free  coutereuce." 

A  Metaage  wat  brauffht  from  the  CummOoi 
by  my  lord  Cheney  anaolhera,  lo  acquaint  ihia 
Houie,  viz.  '*  That  the  Commnnv  are  ex* 
trcmely  deiiirous  10  preserve  a  good  corienpond- 
ence  between  the  two  Houses,  and  In  expedite 
thelriats  of  the  impeached  kinls;  buleaticeire 
it  is  not  consistmt  with  ilie  honour  of  the 
House  of  Coniiuons  to  renew  the  frre  confer- 
ence, until  they  have  reurired  reparation,  by 
Sior  lordshijia  doing  justice  npan  John  loni 
arnrtham,  for  the  iai)i<;niiy  he  veslcrdty  of- 
fered to  the  House  of  Com  muni. '^ 

TliB  Lord  Steward  reporteil  from  the  Corn- 
miltec  appointed  to  draw  up  what  wat  offered 
at  the  tree  conference,  viz.  That  Mr.  Har- 
court  opened  the  cooterence,  and  arijued  f 
againal  the  reasons  given  by  tliii  " 
they  could  not  agree  to  a  comiiii 
Houses,  but  afierwarda  entered  into  a  aeDale 
agnintl  the  two  Resuliitinat  of  Ihia  House,  re- 
lating tl)  impeach mBnls  ile|iending,  via. 

Ketdvcd,  nem.  con.  *  That  no  lard  of  parlia- 
'  tnent,  impeached  of  higit  crliiiea  and  mitde- 
'  meanon,  and  coining  lo  his  trial,  shall,  upon 
'  bis  Iriitl,  be  without  tbe  bsr. 

Resnlted,  ■  That  no  lord  nf  iiarliamcnt,  im- 
■  peached  uf  bi<rh  crime*  and  tnitilemeannrs, 
*  cin  be  ijrecluiled  from  I'oiing  on  any  uccaiioii, 
'  eicepi  III  hit  own  trial. 

And  in  hiiargunienttheuted  thiiezpretdon, 
'  That  he  wished  llieir  lordships  had  sent  their 
'  KoaoDt,  OB  well  at  dieir  Resoluliona.' 

Sir  &r(ii>/tiiieaiiSil4in(r  spoke  next,  in  pnr- 
tuance  of  the  argument  lie!(ua  by  Mr.  Uar- 
court,  agaiiiu  the  abuveaaid  reauLtiooi;    tnd 


.u«;.  whv 
^  of  boiTi 


M  againtl  the  lat 


f  the  taid 


retoluliona,  ainongtl  other  ihin^  did  alfirni, 
'  That  auch  a  proceeding  would  be  abhorrent 
■  from  jutiicc.' 

In  anawer  to  thoae   gentlemen,   tlie  lord 
HtTttihup  UMtl  auM  argtuneuti  and  cxprct* 


ns] 


'fir  HjgA  Cnmet  and  Mitimmuin. 


tsoe 


HMH,  wfaidi  lbs  iMsifm  lor  Um  Boom  at 
CwmawK  took  aiecpikiBt  at ;  but  wlut  tboM 
«««,  Um  fltiMiBee  Muiot  to  eku^  Iheii 
■WW riw  M  te  girt  tha  Hoiaa  ■  ptrticukr  ac* 
aoantortbaB:  And  iheJanlHatenhun bang 
imani  by  the  oommittM  to  rwoUcci  what  h« 
had  Mid,  did  iafonn  ibair  lordthipa,  thai  ob- 
Hrriiif  in  the  fnn  confwMoe  Mraral  tkingi 
a«ii]  by  Mr.  Hanxwrt  and  air  Barthalumeir 
Hhawcr,  Ibatreflccted  on  the  bonour  and  jua- 
tira  of  ihii  Houae,  aa  be  appnbcmlMl,  and  ttwt 
1m  look  l«  be  fortign  to  tfae  aDttJecl-iiMttar  af 
tb«  frae  eooArcoee,  h«  tboagbt  it  biaduly  to 
takeDotice  tbcreor;  bnlia  what  aapraaaiBM, 
faa  b»ped  ibeir  lordahipa  would  oieuaa  bim 
Ihm  ginaf;  *  puticnlar  Moount ;  but  dniaa 
thai  bs  aaid  •erwal  thti^  cMitatiwal  in  the 
paparatoliipbj'tbeHoMeofCofflnoM:  bat 
Mjm,  Thai  be  dewml  to  be  b«wd  onl,  and 
Mm  Iha  werda  be  bad  apoken  might  be  writ 
dtwii ;  but  Iha  maiNger*  for  tb«  Cooimh 
broke  up  abnipily. 

The  lard  Harerabam  thia  da7  more^  That 
be  maj  hare  a  capj  of  the  Cominona*  Charge 
uaiMt  bim, audiimetoaDiwer.  Itiaorder^ 
Tnat  ihe  bin]  HaTcnham  aball  hoTC  a  copy  of 
tba  charge  againit  him,  and  do  aniwrr  ibere- 
VBlo;  and  that  be  aball  baie  couniel  allowed 
him,  ID  order  to  aaawer  the  charge  again*!  bini. 

"nie  Honae  being  mored,  To  inaiat  not  lo 
faare  a  Committee  ofboth  Houan,  loocliing  the 
TnalortbaiD>i»eachedh>rri*;  and  ilebatethere- 
upon :  The  ijnMiioti  waa  put,  Whether  thia 
Houae  shall  inaiii  upon  their  reaolgtioos,  of 
Boi  allowing  a  coromittca  at  Wh  Honsea  T  It 
waa  rcaolrwl  in  tbe  affimatif  e. 

AHeaaage  w 


I  the  bud  Bommera  havinfi  in- 
frrmed  thia  Howa,  that  air  Stephen  Fox,  John 
Smith,  aaq.  William  I^mndra,  aaq.  Sl^ben 
Harrey,  eaq.  and  William  Galnoo,  esq.  niem- 
bera  of  ibeir  fioaac,  mar  be  material  wiuieaaei 
Ar  bim  at  hia  trial  on  Tueaday  nnt  in  Weat- 
ninaler-ball,  thia  Honae  dcairea,  that  they 
may  have  Imn  In  attend,  and  giia  tlieir  te>- 
timonifa  at  tbe  aaid  trial,  and  that  a  Irtter  which 
kiamajaaly  waapleaaed  to  wriletohimin  1698, 
beiBg  now  in  their  Honae,  will  be  neccBiary 
fitr  hia  defaoce  at  hia  trial ;  tbia  Houae  dcairea 
Ibat  tbe  aaid  letter  may  be  produced  at  the  aaid 
trial." 

Ordered,  That  an  hamUe  Addreaa  be  made 
to  hia  mijeaty  from  thia  Houae,  That  he  will 
fee  pleased  to  pve  order,  Au  tbe  Original 
TreatiM  of  FttrtitiOB,  of  l«ge  and  16W,  and 
tbe  earl  of  PortlaDd'a  aad  Mr.  Seentary 
VarHa'a  LeItcn  ralatjay  ibaraMto,  or  an- 
dmticeoMeaoflbem.may  belaid  before ibia 
Hooaa  oa  HoMtaj  nut. 

June  10. 


of  Dyaart  and 
I,  "That    the 


lliat  they  win  Boid  as  answer  by  neaawgMv 
of  their  own. 

Ordered,  That  the  I^orda  with  wfatle  aUraa  do 
humbly  aUend  bia  maieaty  from  Ibia  Houae,  to 
deaire,ThattbeIordUavenh«n  may  hare  li- 
berty to  inapect  Iha  Treaaurjr-booka,  in  relatioa 
to  aereial  coinmiaaioDa  from  lime  to  time  renew- 
ed, and  granta  of  tfae  forfeited  estates  in  Ireland, 
which  are  neoaaaary  for  him  lowarda  his  de> 
fbnee. 

Jane  17. 

A  Hasaage  was  brought  from  tbe  CommeM 
by  tbe  earl  of  Dysart  and  others,  to  acquaint 
thU  Houae,   ■■•^•"-    ■•~'  " ■■ 


have  acted  with  alT  imaginable  aeal  lo  bring 
Ibaroioaapaedy  trial;  and  they  doubt  not  bat  ' 
it  will  appear,  by  comparing  their  proceedinns 
with  all  othera  upon  tbe  like  occasion,  that  IIm 
Houae  of  Com  monahaTenothingtoblame  ibem- 
aelrea  for,  but  that  they  bate  oot  expresaud  the 
reaentmcot  their  ancestoia  havejuslly  shewed, 
upon  much  leas  atiempta  which  ba>e  been 
made  upon  their  power  of  iropeachmettu. 

Tin  CommODB,  on  the  31bI  of  May,  ao- 


the  first  place  upon  the  trial  of  ibelord 
Sommeia.  Upon  the  first  intimation  from  your 
lordabipaiaamedsyaanerwardailfaal^'Ou  would 
proceed  lo  the  trial  of  any  of  ihc  irapeecbeil 
lord*  whom  the  Commons  altduld  he  first  ready 
to  begin  »'itb,  notwithstanding  ^our  lordabipa 


had  Gtlbre  thoueht  fit  to  appoint  which  i 

peaeliment  ahautd  be  first  tried,  and  affix  a  day 

for  Burli  a  trial,  ivithoni  consulting  tbe  Com- 


"Hie  HasMngan  sent  on  Sahnday 
Camnoaa,  la  daaira  some  of  ibcir 


kattathe 


may  giva  avideM*  &r  Aa  b 
hia  tnal  in  ffwiwiailw  IwH,  i 
TOL.  XIT. 


_,  ....  are  tbe  prostculDr*. 
The  Commons  delerminioi;  to  expedite  the 
trials  to  the  utmost  of  tbeir  power,  in  hopea  of 
attaining  that  eud,  and  for  the  more  ipecdy  and 
ceiy  adjusting  and  preventing  any  differeaces 
which  bad  happened,  or  miglit  anse,  prcrioua 
to  or  upon  these  Iriala,  proposed  lo  jtour  loid- 
ships,  at  a  conference,  Oie  most  parbsmentary 
and  cITectual  method  fur  (hat  pnrpooe,  and  that 
wljich  iu  no  manner  inlienebed  upon  your  lord- 
abipa' judicature ;  that  a  conference  of  both 
Honaeaaboulil  be  appointed,  lo  consider  of  the 
moat  proper  wnya  and  methods  of  proceedings 
upon  impraebments,  according  to  the  piaga  af 
parliamtaL 

"  In  tba  nnt  mrasage  to  tbe  Cotnmou, 
upon  Monday  Ihe  9th  of  June,  your  li>rdabipa 
tboogfalfit,  without  takiw  the  least  notice  of 
thia  proposition,  to  ^point  the  Ftiday  then  ftl- 
kiwingfortbe  trial  of  the  aaid  lord  ttommera; 
wbcTcunlo,  aa  wd)  na  to  many  other  maaaagM 
and  ptttevedinsa  of  your  lordsbipa  upon  ub 
noxsion,  the  Houve  of  Comtnaas  might  ha?« 
Justly  taken  rwy  great  exertions ;  yet,  aa  U 
erideoee  of  Ibsir  moderation,  and  lu  shew  tiieir 
readincaa  lo  bring  ibe  impeached  lorda  to 
neady  Justice,  the  Conmnus  inaisled  only  on 
their  piopasitiDn  tiir  a  committee  of  both 
HoBaaa,  to  aaUle  sad  adjuai  the  nreaasary  pra- 
limiByiaatplka  Uial ;  jpaitKUlariy,  Whalbar 
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the  iinpetched  lords  should  appear  oo  their 
trial  at  \our  lordships*  bar  as  cnminals?  Whe- 
ther beings  under  aciHisations  of  the  same 
crimes,  they  should  sit  as  judges  on  each 
other's  trial  fof  those  crimes ;  or  should  vote 
ID  their  own  cases,  as  it  is  notorious  they  have 
been  permitted  by  your  lonlships  to  do  in  many 
instances  which  might  be  given?  To  which 
particulars  your  lonlships  have  not  yet  giren  a 
direct  answer,  though  put  in  mind  thereof  by 
the  Commons. 

"  Your  lordships,  at  a  conference,  having 
offered  some  reasons  why  you  could  not  agree 
to  a  committee  of  both  llouses,  to  adjust  the 
necessary  preliminaries,  the  Commons  there- 
upon desired  a  free  conference,  and  your  lonl- 
ships agreed  thereunto ;  at  which  it  is  well 
known  to  many  of  your  lordships,  who  were 
then  present,  what  most  scandalous  reproaches 
and  false  expressions,  highly  reflecting  upon 
the  honour  and  justice  of  the  House  of  Com- 
mons, were  uttered  by  John  lord  Haversham  ; 
whereby  the  Commons  were  under  a  necessity 
of  withdrawing  from  the  said  free  conference : 
for  which  offence  the  Commons  have,  with  all 
due  re^rd  to  your  lordshi|)s,  prayed  yonr  lord- 
•hips*  justice  against  the  lord  Havereham ;  but 
bate  as  yet  received  no  manner  of  satisfaction. 

"  The  Commons  restrain  themselves  from 
cnnmerating  your  lordsiniis*  very  many  irre- 

Snlar  and  unparliamentary  proceedings  upon 
lis  occasion,  but  think  it  is  what  they  owe 
to  public  justice  and  all  the  Commons  ot  Eng- 
land, whom  they  represent,  to  declare  some 
few  of  those  reasons,  why  they  peremiHorily 
refuse  to  proceed  to  the  trial  of  the  Ion]  Som- 
mers  on  the  17th  of  June. 

**  First,  Because  your  lordships  have  not 
yH  agreed,  That  a  committee  of  both  Houses 
■hould  lie  appointed  for  settling  the  necessary 
preliminaries ;  a  method  never,  until  this  time, 
denied  by  the  House  of  Lord<<,  whensoever  the 
Commons  have  thought  it  necessary  to  desire 
the  same. 

'*  Secondly,  Should  the  Commons  (which 
they  never  will  do)  be  contented  to  give  up 
those  rights  which  have  been  transmitted  to 
them  from  their  ancestors,  and  are  of  alisolute 
necessity  to  their  proceedings  on  impoach- 
ments ;  yet,  whilst  they  have  any  regard  to 
public  justice,  they  never  can  appear  as  pro- 
secutors before  your  lordships,  till  your  lord- 
■hips  have  first  given  them  satisfaction,  that 
tods  impeached  of  the  same  crimes  shall  not 
mi  MM  judges  on  each  other's  trials  for  those 
crimes. 

*'  Thirdly,  Because  the  Commons  have,  as 
jet,  receiyed  no  reparation  for  the  great  indig- 
nity offered  to  them  at  the  free  conference  by 
the  lord  Havcivham;  the  Commons  are  fiir 
from  any  inclination,  and  cannot  be  anppooed 
to  be  under  any  neeessity  of  debiying  the  trial 
of  the  lord  Sommers :  there  is  not  any  article 
exhibited  by  them  in  maintenance  of  tn«r  im- 
peachment against  the  lord  Sommers ;  for  the 
proof  whereof  they  have  got  full  and  nodeniable 
«f  idence,  which  they  wiU  be  randy  lo  praduoa 


as  soon  as  your  lordships  shall  have  done  jus- 
tice upon  the  lord  Haversham;  and  the  ne- 
cessary preliminaries,  in  order  to  the  said  trial, 
shall  be  settled  by  a  committee  of  both  Houses. 

^*  The  Commons  think  it  unnecessary  to  ob- 
serve to  your  lordships,  That  most  of  the  Ar- 
ticles whereof  the  lord  Sommers  stands  im- 
peached, will  appear  to  your  lordships  to  be 
undoubtedly  true,  from  mattejrs  of  record,  as 
well  as  by  tlie  confession  of  the  said  lord  Som- 
mers, in  his  Answer  to  the  said  Articles,  lo 
whicli  the  Commons  doubt  not  but  your  lord- 
shifis  will  have  a  due  regard,  when  his  trial 
shall  regularly  proceed.** 

The  House  being  moved,  to  go  into  West- 
minster-hall,  in  order  to  the  Tnal  of  the  lord 
Sommers : 

A  tier  debate,  this  question  was  put,  iVhether 
this  House  sliall  gu  this  day  into  the  court  in 
Westminster -hall,  in  order  to  proceed  npon  tho 
trial  of  the  lord  Sommers,  according  to  the 
order  of  the  day?  It  was  resolved  in  the 
aflinnative,  although  se^-eral  lords  protested 
against  it.* 

A  Message  was  sent  to  the  Commons  by 
Mr.  Baron  Tracey  and  Mr.  Baron  Berry,  to 
acquuint  theiu,  tnat  the  Lords  intend  pre. 
sently  to  proceed  to  the  Trial  of  John  lord 
Sommers  in  Wcstiiuoster^hall. 

The  Messengers  being  returned,  acquainted 
the  House,  That  the  Commons  were  ad- 
journed. 

Then  this  question  was  proposed.  Whether 
the  eari  of  Or  lord  anil  lord  Halifax  may  with- 
draw at  the  trial  of  lord  Sommers  ? 

Then  this  previous  question  was  put,  Whe- 
ther this  question  shall  be  now  put  T  It  was 
resolved  in  the  affirmative. 

Then  tlie  main  question  was  put.  Whether 
the  earl  of  Orford  and  lord  Halifax  shall  have 
leave  to  withdraw  at  tlie  trial  of  the  lord  Som- 
It  was  resolved  in  the  affirmative. 


*  This  Protest  was  thought  so  injurious  to 
the  House,  that  it  was  ordered  to  ho  expunged ; 
but  it  was  as  folkiws :  **  We  do  conceive  it  very 
impro|>er  to  proceed  to  this  trial,  before  the 
preliminariea  are   adjusted,    es|:eciaily  since 
some  of  those  preliminaries  are  such,  as  in  our 
opinion  are  essentially  necessary  to  the  admi- 
nistration of  justice.  'And  after  such  a  protes- 
tation of  the  Commons  as  they  have  sent  to  us 
against  the  proceedings  to  a  trial,  and  which 
we  concnye  b  founcwd  upon  justice,  and  the 
reasonable  method  of  parliament,  we  appre- 
hoid  our  proceeding  now  to  this  trial  may 
tend  to  the  disappointment  of  all  future  trials 
on  impeachments.      Somerwt,   H.   Londin. 
Normanby,  Rochester,  Carnarvon,  Marl- 
borough, La  Warr,  Oxford,  Dartmouth, 
Weymouth,  Jonath.  Exon.  Scarsdale,  Not- 
tingnam,  Feversham,  Plymouth,  Abing* 
don,  Denbigh,  WarriOgton,  Tho.  Roffens. 
Hunsdon,  Weston,  Godolphin,  Jefferies, 
Northumberland,  T.  Jermy  a,  Derby,  Th»- 
net,  Peterborough,  Lexington,  Howard, 
Cholnoodel^^  OaiUibnL^ 


aasf} 


Jbr  High  Crmei  mid  fitiukmemiqrs^ 
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Tlwii  the  Lord  Keeper  deaired,  That  some 
fartber  diraetions  be  ffiTen  to  him,  in  order  to 
the  TUal  in  the  Hatf ;  and  thereupon  it  was 
proposed,  that  this  Proclamation  be  made  in 
the  Hall,  f  is. 

*  Whereas  a  charge  of  Hiffh  Crimes  and 

*  Misdemeanors    hos  been   exnibited  by   the 

*  House  of  Commons,  in  the  name  of  them- 

*  self  es  and  all  the  Commons  of  Eng^tsnd, 

*  against  John  lord  Sommers,  all  persons  oon- 

*  <^med  are  to  take  notice,  that  he  now  stands 

*  upon  his  trial,  and  they  may  now  come  forth, 

*  in  order  to  make  good  the  said  Charge.' 

After  Debate,  the  question  was  put  whether 
this  proclamation  shall  be  made  ?  It  was  re- 
aolf  ed  in  the  affirmatiTe. 

Ordered,  That  the  said  proclamation  be 
made  in  the  Hall  before  the  reading  the  Ar- 
ticles of  Impeachment,  and  the  lord  Sommers's 
Answer,  ana  aU*  after  they  are  read. 

Ordered,  That  the  court  in  Westminster- 
ball  be  cleared  for  the  lords. 

Then  the  House  adjourned  to  Westminster- 
hall,  and  the  lords  were  called  by  the  herald, 
and  went  as  ordered  ;  and  being  seated  in  the 
Hall,  the  House  was  resumed. 

Then  proclamation  was  made  for  silence, 
as  follows: 

*  Our  sovereign  lord  the  king  strictly  charges 

*  and  commands  all  manner  ofpersons  to  keep 
'  silence  upon  pain  of  imprisonment.' 

Then  the  Lord  Keeper  asked  leave  for  the 
Jodses  to  be  covered  :  Which  was  agreed  to. 

l%en  proclamation,  as  ordered,  was  made. 

After  which,  the  Articles  against  John  lord 
Sommers  were  read,  and  also  his  lordship's 
Answer  to  them. 

After  which  the  same  proclamation  was 
again  made. 

Then  the  Lord  Keeper  ileclared,  the  House 
was  ready  to  hear  the  evidence  against  John 
lord  Sommers,  and  therefore  desired  the  Lords 
to  give  attention. 

Tbe  lord  Sommers  moved  to  have  his  coun- 
Ml  beard. 

Whereupon  tbe  House  adjourned  to  the 
House  above,  and  went  back  in  the  same  man- 
ner as  they  came  down  ;  and,  being  there,  the 
Hoose  was  resumed. 

Tbe  House  beinif  moved,  to  acquit  tbe  lord 
Sommers  ;  and,  after  long  debate,  and  bearing 
tbe  Judges  to  several  questions  asked  them  by 
tbe  lords,  this  question  was  proposed:  That 
John  lord  Sommers  be  acauitted  of  the  Articles 
of  Impeachment  against  him  exhibited  by  tbe 
House  of  Commons,  and  all  thinga  tl»erain 
•ontained  ;  and  that  tliesaid  impeachment  be 


Then  this  qnestion  was  put,  Whether  tbe 
question  now  stated  shall  be  pat  io  the  court 
behiw  P    It  was  reaobed  in  tbe  affirmative. 

Then  it  was  agreed  and  ordered.  That  in 
Westminsler-baU  tbe  Lord  Keeper  sbaU  read 
Iba  question,  and  then  eaU  tbe  innior  baran 
jtmut fifat,.anA aik trwy lwd»  Wb«lharCo»- 


tent  ?  or  Not  Content  ?  and,  that  every  loni 
stand  np  when  called  to,  and  give  his  vote 
Content,  or  Not  Content ;  and  that  the  Lord 
Keeper,  bavin|^  taken  their  rotes,  declsre  the 
majority  ;  and  if  the  msicrity  be  for  acquitting 
the  lord  Summers,  the  Lord  Keeper  is  to  de- 
clare it  so,  and  particularly  to  ttie  lord  Som- 
mers. 

Then  tbe  Hoose  adjourned  again  to  West- 
minster-ball, and  tbe  Lords  went  in  the  same 
manner  as  before :  and  being  come  there,  tbe 
House  was  resumed,  and  proclamation  was 
made  for  silence. 

The  Lord  Keeper  put  the  question  as  fol- 
lows :  That  John  lord  Sommers  be  acquitted 
of  tbe  Articles  of  Impeachment  against  him 
exhibited  by  the  House  of  Commons,  and  all 
thinffs  therein  contained,  and  that  the  said  Im- 
peachment be  dismissed. 

Then  the  Lord  Keeper  asked  every  lordl. 
Whether  Content,  or  Not  ? 

Lord  Haversham,  C.       Lord  Colepepper,  C. 
LonI  Herbert,  C.  Lord  Byrou,  C. 

Lord  Jeffreys,  N.  C.       Lord  Jermyh,  N.  C. 
Lord  Godolpbin,  N.  C.    Lord  Mohun,  C. 
Lord  Guilford,  N.  C.      Lord  Howard  Escrick^ 
Lord  Dartmouth,  N.C.        N.  C. 
Lord  Ossulston,  C.         Lord  Lovelace,  C. 
Lord  Osborne,  C.  Lord  Hunsdon,  N.  C. 

Lord  Comwallis,  C.        Lord  North,  C. 
Lord  Granville,  C.  Lord  Wharton,  C. 

Lord  Berkely ,  C.  Lord  Eure,  C. 

Lord  licxingtoo,  N.  C.  Lord  Fitzwalter,  C. 
Lord  Rockingham,  C.  Lord  Lawarr,  N.  C. 
Lord  Lucas,  C.  Lord  Bergavenny,  C. 

Bishopof  Chichester  (John  Williams;,  C. 
Bishop  of  Lincoln  (James  Gardiner),  C. 
Bishop  of  St.  Asaph  (Edw.  Jones),  C. 
Bishop  of  Bristol  (Joseph  Hall),  C. 
Bishop  of  Gloucester  (Edw.  Fowler),  C. 
Bishop  of  Peterborough  (R.  Cumberland),  C. 
Bishop  of  Norwich  (John  Moore),  C. 
Bishop   of  Coventry    and    Litchfield   (John 

Hough),  C. 
Bishop  of  Ely  (Simon  Pstrick),  C. 
Bishop  of  Bangor  (H.  Humphreys),  C. 
Bishop  of  Sarum  (Gilbert  Burnet),  C. 
Bishop  of  Exeter  (Sir  Jonathan  Trelawuey), 

Bishop  of  Rochester  (Tho.  Sprat),  N.  G. 
Bishop  of  London  (Henry  Compt on),  N.  C. 

Lord  Viscount  Wey-  £.  of  Rochester,  N.C. 

mouth,  N.  C.  Eari  of  Nottinghsmy 
Lord  Viscount  Say  and        N.  C. 

Scale,  C.  £.  of  Berkeley,  C. 

Earl  of  Rochford,  C.  E.  of  Radnor,  C. 

E.  of  Romney,  C.  E.  of  Macde^eld,  C. 

Earl  of  Warrington,  Earl  of  Feversham, 

N.  C.  N.  C. 

E.  of  Scarboroogh,  C.  E.  of  Shaftsbury,  C. 

Earl  of  Marlborough,  E.  of  Burlington,  C. 

N.  C.  E.  of  Bath,  C. 

E.  of  Montagu,  C.  £.  of  Essex,  C. 

E.  of  FortUnd,  C.  E.  of  Scarsdale,  N.  C. 

E.  of  Plymonlb,  N.C.  £.  of  Thanet,  N.  C. 

fi.afAhiBgdoB,N.C.  fi.efCainarvwi,N.C^ 


£.«rDnbi|;b,  N.C. 
E.  of  Dorset,  C. 
E.ofSiiflblk.r. 
L:.  or  HunttDK<lM,  C. 
E.  ofDcrfay.N.C. 
B.  bF Oxford,  N.  C. 
LonI  ChamberiaiD,  N. 

C. 
Eari  Hamhil,  C. 
Lofd  Great  Cltamber- 
Contnit,  56. 


DuEe  orNewcaariciC. 
D.  of8cbMnbvT|[,C. 
D.  of  BnlUn,  C. 
D.(rf'8tA1ba«i,C. 
Duke  of  Nurtbumbep- 

land,  N.  C. 
D.  of  Sonmet,  N.  C. 
Lord  Steward,  C. 
Lord  PriTV  Seal,  C. 
Loril    ATchbiabopor 

CanterbciT;     (Tko. 

Tmnifloa),  C. 
Not  ConiCBt,  SS. 


.  The  Lord  Keeper  decl>ired,  the  naiorily  mi 
tor  nL-quittiuff ;  and  then  declared,  Tbat  Jobn 
lord  iraiiiiiieri  wai  ecijiiilted  of  llie  Articles  of 
Vnpeachment  bj^diI  bim  exbibitcd  by  tbe 
iluuseof  Coiiiinani,aD(l  all  thing*  tliema  CMt- 
laiocd  ;  and,  Tbat  the  laid  impeacbment  waa 


Aod  a1(o  declared  to  the  lord  Sommcra, 
Thai  be  waa  acquiltid. 

Then  the  Ilotue  Bitjaumed  to  tlie  Houae 
above ;  aud  Ix-ini;  come  tliiiher,  the  Bonae 
wat  rusaiiied,  and  llir  Inlluwing  order  made : 

II  it  con^<iler<-d,  unjenvl,  and  ailjudjjred  by 
tlie  IiOrdi  Hjiirituai  and  temporal  in  parRatneBt 
aaaemlited,  Tliat  John  lord  Somroers  iball  be, 
and  he  ia  hrreby  arquKled  of  tbe  Articlea  of 
I  in  peach  men  I  ugalust  hiin  exhibited  by  the 
Hniise  of  Cominona,  and  all  lliioga  therein 
contained ;  and,  HibI  the  said  impeachineut 
shall  be,  aud  ii  hereby  diimisaed. 

Ordered,  That  tbe  proceedingtin  (hiiHonae 
upon  the  impesclimenti  be  prbted  ;  and,  that 
ine  Lords'  Commiltees  appoipled  lo  consider 
of  (be  maoner  of  praceeding  on  impeachmenta, 
do  meet  to- morrow  at  ten  o'clock,  and  ioipeet 
tlie  Journals,  and  draw  up  the  mailer  relating 
thereunto,  in  order  to  be  printed,  and  report  to 
die  Book. 

June  10. 

A  HaMaipwaaMiitlolheCemnioiwbyair 
John  Fraaokhrn  and  Dr.  Editbury,  to  acouaint 
tbem.  That  tbia  Hoaie  hath  appohited  Mon- 
day, the  S3rd  day  of  tbii  instant  June,  for  the 
trial  of  Edward  earl  of  Orford,  in  WoMnliiatcr- 
ball,  at  ten  o'clock. 

A  HeasBge  was  sent  to  the  House  of  Com- 
itaoai  by  sir  John  Fnincklyn  aud  air  Richard 
UoHbrd,  t«  acquaint  th«n,  ■■  ThM  the  Lorda, 
in  order  lo  keep  a  gwtd  correspondence  be- 
tween the  two  Houses,  and  to  put  the  Charge 
•gaiDBl  John  lord  Haversbem  in  a  course  of 
justice,  bare  ordered  (at  bia  lordship's  motion] 


order  to  bring  that  a 


!r  Ihereunto, 
•  ipeedy  Judg- 


A  Hesaage  was  sent  to  the  Commmfrr  sii 
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E.  of  KingatoD,  C.  lam,  N.  C. 

E.afSiBmfbrd,  C.         Harquis  «f  NamaM- 
Earl  of  Peterborm^,  "  " 

E.  Kii' 


1.  '•  Tbat  Ike  Urda  in  aMiMr 
the  HeasB«e  c£  the  CommaM  of  the  ink 
isrtant,  Hsy,  The  only  trmwajoTdetarmiiiiBg 
which  of  the  two  Hoiiaaa  baa  acted  with  tha 
^freatest  sincerity,  in  order  to  bring  the  ins- 
peached  lords  til  th«r  trials,  ia  to  look  back 
upon  the  respective  )iroceedine«. 

"  Tbe  Lon]idouotwellun3enUnd  what  tbe 
Commooimean  by  that  reaentment  which  they 
ipaak  of  in  llieir  Meaaage.  Their  lordstiiM 
>wn,  that  the  House  of  ComnioashaTea  rigni 
of  impeaching ;  and  the  Lords  ha*e  the  un- 
doabted  power  of  doing  jiialice  upoB  those  in- 
paachmenls,  by  bringug  them  to  trial,  and 
""""' — ao^tti^  the  paiticB  in  a  rta- 

I'hia  pow«  ia  derired  lo  than 
fiwn  their  ancestota,  which  they  will  not  lunr 
to  be  wrested  flora  diem  by  any  pnteaotfs 
-■^ilaooi-er. 

Their  lordships  cannot  but  womIv,  that 
the  ComtiMna  shouM  not  hare  prcpaaari  « 
Coaamilleeof  both  Hottaesmuch  aooDM,if  Uwy 


irah;  newieatiunbciiigmadet^nMhaCoai- 
mitlea,  from  tlie  lat  of  April  lo  Ibefidi  ef  Jno^ 
altkowgh,  during  that  inlerral,  their  delays 
were  frequently  complained  of  by  the  HouM  of 

"  The  manner  in  which  the  Commona  de- 
mand this  Cooimitlee,  tbe  Lords  look  upon  u  a 
direct  invading  of  iheir  judicature  I  and  there- 
fore, as  tberi!  never  was  a  Committee  of  both 
HouASB  yieldpd  to  by  the  Lords,  in  caseofany 
impeachment  for  nigh  oriiiMa  and  misde* 
meonora ;  ao  their  torSshipa  do  inMit,  that  Hkmy 
will  rmIm  bo  new  precedent  opoa  dtia  ocoa- 


not  prooecntmg  Uwi 
tstraUe  wbeiw  tbo  ol 


olies. 


'■  Aa  to  the  preliminaries,  which  tbe  Cemmi 
mention  in  parlioolar,  as  proper  tu  be  aMled  a* 
such  a  Coniniiiiee,  they  have  Tcccired  the  re- 
aolations  of  tbe  House  of  Lorda  tbereia  by  their 
message  of  the  19lh  ioslant;  from)  wbiok 
(bring  matters  relating  entirely  tu  tbeir  jndiea- 
lure)  their  htrdsliiii*  cannot  depart. 


A(  to  the  last  nreteuoe  the  Comir 
make  to  shelter  tbe  dela^iuv  ^be  trials,  from 
some  exprearions  which  lell  tmo  the  kird'  Ha- 
venham  at  Iha  free  oonforence,  at  which 
oBfence  was  taken ;   their  lordships  will  oolf 

"First,  Thai  they  hanomiuediwlhiiir  which 
might  give  the  Gofflmeoi  all  reaaonebfc  satia- 
faotiim  of  their  parpoae  to  do  them  jualiee  JB 
tbat  mailer,  ae  tar  na  is  aaanslant  with  doiiv 
justice  to  thai  lord ;  and  also  lu  praoswo  d 
good  eorrospondenco  with  than,  as  (fipaon  by 
HieaeftnJ  steps  ibey  hare  taben. 

'•Seeeodly,  Tbat  lbs  bnaiaaM  baanoMh. 
lion  10  the  wdi  of  the  BpaocbMl  tonb ; 
ihercftN  Ihiir  hrlMM  o 
Ibe  ^OtMMM  oboM  n 
I  n  iMJH  nniiK  *tlwi  »w 
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arv  ctfUtet  for  4lM  fomg  00  with  the  triftK 
■Bd«t  Iks  Mne  tine  find  M 


i> 


u  pro* 


TbiB  day,  John  lord  Havenfaani  delWered  bis 
Ajuwer  lothe  Char^  of  the  House  of  CominoDS 
•ictiibiled  against  him  the  ISth  instant ;  which 
was  read  by  the  cl^k,  as  follows : 

Th«  ANSI7ER  of  JOHN  lord  H  AVERSHAM, 
to  the  Charge  exhibited  against  hiai  by 
the  CoBBiDons,  ibr  Words  spoken  at  a 
Free  Conference  on  the  18th  day  of  thb 
instant  June  1701. 

The  nid  lord  Havershan  saving  to  himself 
nil  advanuipes  of  exception  to  the  said  Charge, 
and  of  not  beiag  pr^udiced  by  sny  want  of 
fiMmi  ia  this  bis  Answer  ;  and  also  saving  to 
hiinself  all  rights  and  privileges  belonging  to 
him  as  one  of  4m  peers  of  this  realm ;  for 
answer  to  the  said  Charge,  saith,  That  on  the 
6th  day  of  June,  1701,  the  Commons,  by  a 
Message  sent  to  the  Lords,  desired  a  oonferenee 
•pen  their  Mcsis^  to  the  ComoMHis  <rf*  the 
4tfaofJune;  in  which  conference  they  proposed 
to  the  Lords,  That  a  Committee  of  both  Houses 
should  be  nominated,  to  consider  of  the  most 
proper  ways  and  methods  of  prooeeding  en  the 
impeachments  of  the  Lords,  according  to  the 
usage  of  parKament.  That  on  the  lOtii  of 
Jane  the  Lords  desired  another  confrrencc  with 
the  Commons ;  in  which  diey  delivered  them 
their  reasons  why  they  could  not  agree  to  the 
appeiating  snob  Committee,  vis.  First,  That 
they  could  not  find  that  ever  such  a  Committee 
was  appointed  on  occasion  of  impeachments  for 
miademeanors ;  and  their  obligation  to  be  cau- 
tiona  in  admitting  any  thine  new  in  matters 
relating  to  judicature.  Secondly,  That  although 
a  Committee  of  this  nature  was  agreed  to,  upon 
the  impeachments  of  the  earl  of  fianby  and  the 
five  Popish  lords  for  high-treason  ;  yet  the 
snocess,  in  that  instance,  was  not  as  should 
enconra^  tlie  pursning  the  same  method, 
though  m  the  like  case :  and,  that  alW  much 
time  spent  in  that  Committee,  the  disputes 
were  so  tar  from  being  adjusted,  that  they 
occasioned  the  abrupt  conclusion  of  a  session 
of  parlianMot.  Thirdly,  That  tbe  method  of 
proceedings  on  impeachments  for  misde- 
meanors are  so  well  settled  by  the  lasge  of 
narliament,  that  no  difficulties  were  Ukely  to 
nappen,  nor  none  had  been  stated  to  them :  and 
thai  all  the  preliminaries  in  the  case  of  Stephen 
Gondett  and  others,  (which  was  the  last  instance 
of  impeachments  for  misdoneanors)  were  easily 
■ottled  and  agreed  to  without  any  such  Commit- 
too.  Fourthly,  That  the  proposal  of  the  Com- 
monscame  so  very  late,  that  no  other  frnhoould 
he  expected  of  such  a  Committee,  but  the  pre- 
venting ofthe  trials  daring  this  session.  Whoro- 
npon  the  Commons  on  the  19th  of  June,  disirod 
of  tlie  Lords  a  Free  Conference  on  the  snbjoot- 
matler  of  tbe  last  conference.  That  tho  lords, 
on  the  said  ISih  of  Jane,oame  to  two  Rnsoln* 
lio—in  whiioP'te  Iho  Imnii  impcnchod ;  Fint, 


<<  Tbit  no  lord  of  pariiament,  impeached  of 
high  crimes  and  misdeoscanors,  and  coming  to 
bis  trial,  shall  upon  his  trial  be  without  the  bar. 
Secondlvy  That  no  knrd  of  parliament,  im- 
peached of  high  crimes  and  misdemeanors,  can 
no  precluded  from  voting  on  any  oocasioo,  ex- 
cept in  bis  own  triaL"  And  by  mesvengera  of 
their  own  the  Lords  acquainted  the  Comsooaa 
with  the  said  two  Resolutions,  and  also  that 
they  agreed  to  a  Free  Coaference  with  the 
Commons,  and  appointed  the  next  day.  That 
upon  the  13tb  of  June  Mr.  Harcourt,  one  of  the 
maoagera,  began  the  Free  Conference  on  tho 
part  of  the  Commons,  and  argued  upon  thn 
tour  reasons  given  by  the  Lords,  why  they  oonld 
not  agree  to  the  appointing  a  Committee  of 
both  Houses ;  and  principally  relied  upon  the 
instance  in  the  case  of  the  F!»pish  lords ;  and 
insisted  upon  the  delay  that  the  not  agreeing  to 
the  nomination  of  such  a  Committee  wonM 
necesmrily  oocasien,  whereby  tbe  lords'  tmh^ 
and  the  justice  due  to  the  nation  would  be  ro* 
tarded.  And  departing  from  tbe  safti|ect- matter 
of  tbe  said  conference,  (which  was.  Whether  it 
was  requisite  to  appoint  or  not  appoint  snob  m 
CoBsmittee?)  the  said  matuiger  disconrsed 
upon  the  latter  of  tbe  two  Rewlotions  of  tbe 
Lords  communicated  to  the  Commons,  and 
said,  «  That  he  wished  the  Lords  had  sent 

*  down  their  reasons,  as  well  as  their  resoln- 

*  tions:*  Which  words  seemed  to  tlie  lord  Havcib. 
sbain  to  carry  therein  an  implication,  as  if  the 
said  resolution  eould  have  no  reason  to  jnstiff 
it.  That  sir  Bartholomew  Shower,  another 
manager  for  the  Commons,  observed  tbe  same 
method  of  discouree :  and  having  argued  upon 
the  Lords'  reasons,  departed  from  the  subject- 
matter  of  the  Free  Conference;  and  inveighing 
against  the  manner  of  the  Lords' judicature,  ao« 
serted  by  their  resolutions,  said  *  That  it  was  ab- 

*  horrent  to  justice.'  Which  expression  being  (iv> 
reien  (as  the  said  lord  Haversbam  apprehended^ 
to  die  subject-  matter  of  the  said  free  conference, 
which  was,  Whedier  such  Committee  of  hoth 
Houses  should  be  appointed  or  not ;  tbe  said 
lord,  being  appointed  by  the  Lords  for  one  of 
tbe  managers  of  the  saul  free  conference  on 
their  behalf,  in  vindication  of  the  honour  and 
justice  of  the  House  of  Peers,  and  their  judi- 
cature and  resolutions,  in  answer  to  what  had 
been  said  by  the  managers  fur  tbe  Comnums, 
he  spoke  to  the  effect  following : 

**  Gentlemen,  1  shall  begin  what  I  have  to 
say,  as  that  worthy  member  who  o|)ened  this 
conference,  that  there  is  nothing  the  Lords  more 
desbe  than  to  keep  a  good  correspondence, 
which  is  so  neoemarir  to  tlie  safety  of  the  na- 
tion, and  the  dispatcn  of  public  businem ;  and 
nothing  tbey  have  more  carefully  avoided, 
than  whet  might  create  a  misundlerstanding 
between  the  two  Houses.  A  greater  instance 
of  which  could  not  be  given,  than  tlie  messages 
my  lords  returned  to  some  the  Commons  bad 
sent  them  up ;  in  whioh  tbey  took  care  to  ex- 
prem  themselves  so  cautiously,  that  no  heat 
might  arise  froni  any  oxprsssion  of  theirs. 
And  « 10  what  tho  worthy  membars  mention- 
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cd,  io  relation  to  delay  ;  the  repealed  remem- 
branoea  aeot  the  Commona,  with  relation  to 
the  aendioi^  up  the  art  idea  against  the  im- 
peached loraa,  are  a  snfllcient  instance  how  de- 
airous  they  are  that  these  matters  should  pro- 
ceed. And  the  Lords  have  this  satiKlaction, 
that  it  is  not  on  their  part  that  the  trials  are  not 
in  a  greater  forwardness ;  they  cannot  but  look 
•n  it  as  a  great  hardship,  that  they  should  lie 
under  long  delays  on  iro  peach luehts.  Persons 
may  be  incapable ;  facts  mny  be  forgotten  ;  evi- 
dences may  be  laid  out  of  the  way ;  witnesses 
nay  die ;  and  many  othvr  liLe  accidents  may 
happen.     The  instance  the  wortliy  members 

S've  of  the  Popish  lonis,  as  it  is  a  crime  of  ano- 
er  nature,  and  not  fully  to  the  point,  so  it 
■eems  to  make  against  what  it  was  brought 
for:  for  the  worthy  mcmbera  say,  there  waa 
but  one  of  the  lords  brought  to  justice,  though 
Ibur  more  (as  I  take  it)  were  aocuaed.  And 
can  any  man  believe,  that  the  Commona  have 
a  mind  to  bring  only  one  of  these  lords  to  trial? 
It  b  inconsistent  with  the  opinion  that  every 
Imdy  must  have  of  their  justice.  And  aa  to  the 
point  of  iudicature,  it  were  very  hard  upon  the 
Lords,  Uiat  no  person  ahoulif  be  brought  to 
trial,  till  the  judicature  of  the  House  be  so  firrt. 
The  iudiature  of  the  Lords  is  their  peculiar, 
and  hath  in  former  ages  been  aacred  with  the 
Commons  themselves.  And  this  House,  per- 
haps, hath  as  much  reason  to  be  jealous,  and 
careful  of  it,  aa  any  other  House  ever  had  ;  ea- 
pecially  when  one  single  precedent  is  so  urged 
and  insisteil  upon.  O^e  tning  there  is  whidi  a 
worthy  member  mentioned,  though  I  cannot 
a|keak  to  it  at  large,  because  I  think  myself 
bound  up  by  the  resolutions  of  the  House ;  yet 
it  must  have  some  answer ;  that  is,  as  to  the 
Lords  voting  in  their  own  case ;  it  requires  an 
answer,  tltough  I  cannot  enter  into  the  debate 
of  it.  The  Commona  themselves  have  made 
this  precedent;  for  in  these  impeachments 
they  liave  allowed  men,  equally  concerned  in 
the  same  facts,  to  vote  in  their  own  House ; 
and  we  have  not  made  the  distinction  in  ours, 
that  some  should  vote  and  some  not.  The 
Lords  have  so  high  an  opinion  of  the  House  of 
Commons,  that  they  believe  justice  shall  never 
be  made  use  of  as  a  mask  for  any  design. 
And  therefore  give  me  leave  to  say,  though  I 
am  not  to  argue  it,  it  is  to  me  a  plain  demon- 
stration, that  the  Commons  think  those  lords 
innocent ;  and  I  tiiink  the  projiosition  is  uiide- 
Diable :  for  when  there  are  several  lords  in  the 
aame  circumstances,  in  the  same  facts,  there  ia 
BO  distinction ;  and  the  Commons  leave  some 
of  these  men  at  the  head  of  aflairs,  near  the 
king's  person,  to  do  any  mischief  if  tliey  were 
inclined  to  it ;  it  looks  as  if  they  thought  them 
all  innocent.  This  was  a  thing  1  was  in  liopea 
1  should  never  have  heard  asserted,  when  the 
beginning  of  it  was  from  the  House  of  Com- 
mons." 

The  said  lord  being  here  interrupted,  he  de- 
sired to  be  heard  out,  and  that  his  words  might 
be  taken  down  in  writing.  But  the  managers 
lor  the  Couunona  breke  op,  and  departed|  »• 


fusing  to  hear  any  eicplanation.  Now  the  said 
lord,  as  to  .any  implicit  charge  of  a  design  to 
reflect  on,  or  dishonour  tlie  House  of  Com- 
mons, denies  any  such  design  or  intenliun ; 
having  for  many  years  had  the  honour  to  sit 
in  the  House  of  Commons,  and  having  evrr 
had  an  honDurable  and  respectful  sense  there- 
of:  hut  the  said  lord  was  led  to  express  him- 
self in  the  manner  aforesaid,  for  tiie  reasons 
aforesaid,  and  takes  himself  to  lie  justified 
therein,  hy  the  farts  and  reasons  follow  in  jf : — 
That  the  nature  of  that  conference  was,  that  it 
should  be  free;  the  occasion  of  it,  because 
either  House  apprehended  the  other  to  be  in  nn 
error,  and  the  end  of  it,  that  each  side  might 
urge  such  facta  as  arc  true,  and  auch  reasons 
as  are  forcible  to  convince.  That  one  article 
of  the  impeachment  against  John  lord  Soin- 
nicrs,  was,  Tliat  the  treaty  of  partition  lulK>, 
waa  ratified  under  the  great  seal,  which  then 
was  in  the  custody  of  the  same  lord,  then  lord 
chancellor  of  England ;  that  the  Commons  on 
the  1st  of  April,  1701,  resolved.  That  the  earl 
of  Portland  by  nqpciating  and  concluding  the 
treaty  of  partition,  was  guilty  of  a  high  crinu! 
and  miademeauor ;  and  pursuant  thereto,  lodged 
an  impeachment  against  hiui  in  the  House  of 
Pters ;  which  vote  and  impeachment  could  net 
have  reference  to  any  treaty,  other  than  thft 
treaty  of  partition  of  'l699,  the  treaty  of  10<^\ 
not  being  before  the  House  of  Commons,  till 
sXier  the  time  of  that  vote  and  im|Hrachn)cnt : 
and  yet  the  earl  of  Jersey,  who  then  tvas  secre- 
tary of  atate  and  a  priVy  counsellor,  and  ac- 
tually si^netl  the  said  treaty  of  1699,  as  a  ple- 
nipotentiary with  the  lord  Portland,  staiuhi  un- 
impeactiedl  and  continues  at  the  head  of  aflairs, 
being  lord  chamberlain,  near  his  majesty's  per- 
son, antl  his  presence  and  councils,  (without 
compUiint :)  tnat  the  earl  of  Orfonl,  and  the 
lords  Sommers  and  Jialilax,  are  severally  im- 
peached for  advising  the  treaty  of  partition  of 
1698,  and  yet  Mr.  SSccretarv  Vernon,  who  then 
was  secretary  of  stale,  aoo  a  privy  counsellor, 
and  acted  in  the  promoting  of  the  treaty  of 
partition  of  1698,  stanils  uuimpeached,  and 
still  continues  one  of  the  principal  secretaries  of 
state;  and  air  Joseph  Williamson,  who  tlien 
was  a  privy  counsellor,  and  transacted  and 
signed  the  treaty  of  partition  of  1698,  as  a  ple- 
nipotentiary, stands  uuimpeached.  That  the 
lord  Halifax  is  impeached,  for  that  be,  being  a 
commissioner  of  tlie  Treasury,  assented  to  the 
paaaing  of  divers  grants  from  the  crown  to  se- 
veral persons,  of  landa  in  Ireland ;  aud  yet  air 
Edward  Sevmour,  air  Stephen  Fox,  and  Mr. 
Pclham,  who  being  aeverally  lords  coininia- 
sioners  of  the  Treasury,  did  severally  assent  to 
the  passing  of  divers  like  grants  from  bis  ma- 
jesty, of  Uodsin  Ireland,  atand  uninmpeached. 
That  in  the  imiieachments  against  the  earl  of 
Orford  and  lord  Summers,  one  of  the  articles 
against  them  is  for  procuring  a  commission  to 
captain  Kidd,  and  hkewise  a  grant  under  the 
g^at  aeal  of  the  abipa  and  gooda  of  certain 
peraona  tlierein  named,  to  certain  persons  in 
tniit  for  then  \  and  yci  other  lonui  equalijr 
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coDCcraed  in  procuriog  the  said  commisrion 
md  spuit,  staml  nnimpeacbed.  That  the  said 
Mr.  Secretary  Vernon,  sir  Edward  Seymour, 
sir  Stephen  Fox,  and  Mr.  Pelham,  notwith- 
standing their  bein^c  parties  in  the  same  facts, 
chared  in  the  said  respective  impeachments, 
have  been  permitted  to  sit  and  rote  in  the 
House  of  Commons,  touching^  the  impeach- 
ments and  the  matters  thereof:  That  these 
fkcts  being  true  and  publicly  known,  the  con- 
sequences resulting  tnerefrom  (as  the  said  lord 
Harersbam  apprehended)  are  undeniable,  viz. 
That  the  doing  of  the  same  thing  by  two  ])er- 
sons  in  equal  circumstances,  cannot  be  a  crime 
hi  one,  and  not  in  another.  That  the  Com- 
mons had  no  reason  to  insist,  that  the  Lords 
should  not  permit  that  in  their  members,  which 
the  Commons  had  first  permitted,  and  conti- 
nued to  permit,  and  so  begun  the  first  prece- 
dent, in  their  own  members.  That  it  must  be 
thought,  that  the  impeached  lords  (notwith- 
stancnng  the  facts  alledged  in  the  impeach- 
ment) arc  innocent  of  danger  tu  the  king,  when 
the  lord  Jersey  and  Mr.  Sm'etary  Vernon,  who 
were  respectively  concerned  in  the  partition 
treaty,  are  permitted  without  complaint,  to  be 
at  the  head  of  affairs,  and  in  the  king's  pre- 
senccy  and  of  his  councils,  as  not  dangerous : 
That  the  word  *  innocent,'  used  in  the  words 
spoken  by  the  said  lord  Haversham,  can  ex- 
tend no  further  than  to  such  matters  as  were 
tlone  by  the  impeached  lonis,  of  the  same  na- 
ture with  what  was  done  by  those  unimpeach- 
ed.  All  which  facts  bein^  true,  and  the  con- 
sequences obvioiA,  the  said  lord  beinflc  ready  to 
prove  the  same,  he  insists  that  tue  words, 
spoken  by  him  at  the  said  free  conference, 
were  not  scandalous  or  reproachful,  nor  false, 
nor  reflecting  on  the  honour  or  justice  of  the 
Home  of  Commons;  but  were  spoken  unon  a 
just  occasion,  given  in  answer  to  several  ex- 
pressions that  tell  from  the  managers  for  the 
Commons,  remote,  as  he  conceives,  from  the 
matter  in  question,  and  reflecting  on  the  honour 
and  justice  of  the  House  of  Peers ;  and  in 
maintenance  and  defence  of  the  Lords'  resolu- 
tion and  judicature,  and  conformable  to  the 
duty  he  owes  to  the  said  House.  And  the  | 
said  lord  humbly  demands  the  judgment  of , 
this  honourable  House  therein.  And  tbe  said  I 
lord  Haversham  denies  that  he  spoke  the  words 
specified  in  the  said  charge,  in  such  manner 
and  form,  as  the  same  are  therein  set  down. 

"And  havinff  thus  given  a  true  account  of  this 
matter,  and  it  beins:  true  and  indisputable,  that 
some  Lords  in  this  House,  equally  concerned  in 
facts,  for  which  other  londs  are  impeached  by 
the  House  of  Commons,  are  still  near  the  king's 
person,  in  the  greatest  places  of  trust  and  ho- 
nour, and  unimpeached ;  and  also,  that  several 
members  of  the  House  of  Commons  equally 
concerned  in  the  same  facts,  for  which  some  of 
tbe  Lords  are  impeached,  do  however  remain 
iinimpeachetl ;  the  said  lord  thinks,  such  a 
truth  could  never  have  been  more  properly 
spoken,  in  the  maintenance  and  defence  oryour 
lordships'  judicitim  and  resolutions ;  and  in- 


sisteth,  that  what  he  said  at  the  free  confe* 
rence,  was  not  any  scandalous  reproach,  or 
false  expression,  or  any  ways  tending  to  make 
a  breach  in  the  good  corres]»ondcnce  between 
the  Lords  and  Commons,  or  to  the  interrupting 
the  public  justice  of  the  nation,  by  delaying 
the  proceedings  on  the  impeachments,  as  in 
the  said  Charge  alledged ;  but  ag^reeable  to^ 
truth,  in  discharge  of  his  duty,  and  in  the  de-' 
fence  of  the  undoubted  right  and  judicature  of. 
this  House.  Uaversuam. 

Ordered,  That  a  copy  of  the  Lord  Haver- 
sham's  Answer  be  sent  to  the  Commons. 

June  20. 

A  l^Iessage  from  the  Commons  by  tbe  lord 
Mordaunt  and  others  tu  acquaint  tnis  House, 
**  That  in  Answer  to  the  Message  of  the  Lords, 
appointing  Monday  next  for  the  trial  of  the 
earl  of  Orfoni ;  that  the  Lords  have  been  ac-; 
quainted,  that  the  Commons  would  proceed., 
in  the  first  place,  against  the  lord  Sommers  ; 
and  they  are  ready  to  go  to  that  lord's  trial,  as 
soon  as  ever  the  Commons  have  received  satis-, 
faction  for  the  affront  offered  to  tbe  House  of 
Commons,  by  the  loni  Haversham  at  the  free 
conference,  and  that  the  necessary  prelimina- 
ries are  adjusted  by  a  committee  of  both. 
Houses." 

Ordered,  That  the  Committee  appointed  to 
consider  of  the  manner  of  proceedings  on  Im- 
peachments do  meet  presently,  and  draw  an 
Answer  to  this  Message. 

The  earl  of  Stamford  reported  from  the  Lords. 
Committees,  appointed  to  consider  of  the  man- 
ner of  proceedings  on  Impeachments,  the  An- 
swer drawn  by  them,  in  Answer  to  the  Com- 
mons'Message  this  day  :  Which  was  read,  and 
agreed  to,  as  follows : 

A  Message  was  sent  to  the  Hoose  of  Com- 
mons by  Mr.  Gery  and  Dr.  Newton,  to  acquaint 
them,  *'  That  in  Answer  to  the  Message  of  the 
House  of  Commons  this  day,  the  Lom  do  ac- 
quaint the  Commons,  That  they  might  have 
known,  by  the  records  of  the  House  of  Lords, 
that  the  Lords  have  proceeded  to  the  trial  of  the 
loni  Sommers,  on  Tuesday  last,  being  the  day 
appointed  ;  and  the  Commons  not  appearing 
to  maintain  their  Articles  against  the  said  lord, 
the  Lords  have,  by  judgment  of  their  House, 
acquitted  him  of  the  Articles  of  Impeachment 
against  him  exhibitefl  by  tbe  House  of  Com- 
mons, and  all  thingfs  therein  contained,  and 
have  dismissed  the  said  impeachment. 

"  And  the  Lords  have  appointed  Monday 
next  for  the  trial  of  the  earl  of  Orfoni ;  on 
which  day  they  will  proceed  on  the  said  trial. 

"The  Commons  still  pressing  form  com- 
mittee of  both  Houses  {which  the  Lords  never 
can  consent  to,  for  the  reasons  already  given), 
their  lordships  can  infer  nothing  from  their 
persisting  in  that  demand,  than  that  they  never 
designed  to  bring  any  of  their  Impeacbmenta 
to  a  trial. 

"  As  to  the  lord  Haversham,  bis  Answer  'm 
now  before  the  House  of  Commons,  and  thn 
LovdsrtfolTCtodojuttica  in  ^  matter." 
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,        „,  ]  WberMpon if  WM  ardent,  Thai  •nTlkncof 

''^  "'-  th«  lor*  of  the  Mid  CoauDiUN  do  rant  irlm 

fh/e  Houe  beins  mored  to  conaidtr  wbU  h  ]  Ukj  pImm,  afttt  tha  Hmbb  U  up,  and  hit* 
It  M  be  dOBO  in  mation  to  tbc  Chirve  of  the  ,  ofdcr   to,  the  derii  fl>r  what  ihall    be  hr- 
BoaaeorCoamoniaKuiut  John  lord  UftTer-     thn-tranMnhedouiitftbe  JaiirMb,iD  oi4erto 
shaia;  and  >Acr  <Jue  oooaidentioo  Ihereof,  uid  |  Um  priatuf  tbtraof. 
f''''li!!::^"?i'l^™»*"  ^  f""^^'  J      The  HouM  rei>iiD«l  tl>e  adjoiinwd  debalo 

t«tteCh.rp.«tup.g«nrtb.«bytheHoon^,^^  ■' Th.t the  Rewlution. of 

of  C«mmo(M,  banag  been  leol  down  to  that  |  Ji^'n^,,      -  _      '  .     .    .   _ 


,  ._  J  reaolrnl,  by  tba  Itfrda  Suiritual 

and  TemiKiTal  in  Parliameot  Humbled,  Thai 
nnleaa  the  ««id  Charge  tball  be  proaecut«d 
agaiait  thenid  lord  Hareraham,  with  effect, 
br  tbeCanirao(ia,befiirelheandof  thti  waaioD 
ti  pariiament,  the  Lordi  will  deelare  and  ad- 
jddn  him  wholly  iDneceot  of  tbe  aaid  Charge." 

"nmi  thii  queaiioD  wai  pql,  '■  Whether  thii 
icaolatiOD  ihall  be  apeed  to  F"    It  waa  re- 
•aired  in  the  aSmtatiTe, 
"  ItiaKntient. 

*'  1.  Because,  the  juttieeofour judgment  of 
aoaDitdag  the  Ind  Bommera  depending  on  our 
ri^tto  name  a  peremptory  day,  I  do  concdfe 
that,  by  tbii  rote,  that  right  i*  riolaied  ;  the 
Coramona  being  by  it  allowed  to  deehtre  when 
they  are  ready  to  pnnecute,  bdore  aay  day  ia 
by  ui  named. 

■'  S.  Beoauae,  haTing  Ihengfat  fli  bi  name  a 


m  thia  being  a 


tbe  Houae  of  Commooa,  in  their  Toiet  of  tbe 
SOth  inataut,  cootaiD  moct  uniual  reflectionaon 
the  honoar  and  justice  of  tbe  Houae  of  I^eeis, 
and  are  iMutrived  to  coTet  (heir  affected  and 
unreacooahle  delaya  in  proaecuting  the  ini* 
peached  lord*." 

The  queatioB  wai  put.  Whether  Ifaia  ahall  be 
theReaolaiioDoftheUnuae?  ItwaarcBoked 
in  tbe  affinnatife. 

1.  "ItiareaoltedbyllwLanlaSairitaalaad 
Tamponl  in  parliameat  asaratblcd,  That  the 
Reaolutioiu  of  the  Houaa  of  CoiBiiiOD>t  in  tbeir 
Totta  tf  tbe  SOtb  uatant,  cooiain  moat  uqioat 
(cflediona  ob  the  honour  ami  juatiee  of  (be 
Houae  of  Pmii,  and  areocmtrivedla  oorer  their 
aSected  and  uuTenaoDaUe  delaya  in  proaeeoling 
the  impeached  tarda." 

It  bang  abopropoaed  to  dedare,  "  That  (be 
■aid  Rcfoluiiotu  do  manifeatlr  lend  ta  the  dc 
itructionof  tbeiudicatureof  ihe  Lor^  to  the 
readeriog  Triala  en  Impeacbmeala  iinprac- 
tioable  for  the  fulnre,  and  to  tbe  lubvertiDg  the 
oonaiilutioii  of  tbe  Eujgiiitl)  gorernmenl:"— Tbe 
qiwatioD  wai  put,  WbeUier  thia  iball  be  the  ra- 
BoUuioii  of  the  Houaa  ?  It  waa  reaolred  in  tlm 


"  It  ia  icaolved,  Thatibe  aaid  IfaaolntioBa 


Ilia  uiBtler  ;  tbe  fact  and  the  nature  ot ,  dicatnre  of  ine  I^rda,  ti.  ibe  rendering  triala  ea 
both  fully  belikre  na.  Nobth  &  Gbey."  {  iupeachmenta  impracticable  for  (he  futun,  and 
ed,  Thnt  air  Uarid  Uitche),  air  Ed'  ,  to    the    aubrarting    the    cooatitnliaa    of   tlw 


le  metbodi :  Nor  doca  thia  being 
Charge  only  alter  the  caae ;  for  what  ia  done  in 
maltera  of  greater  momafil,  may  aafely  he  pur- 
med  in  caaeaof  kaa  oonceni. 

"  3.  Beeauae  to-me  there  doea  not  aeem  any 
need  of  farther  proaecntiou  on  tbe  Commons' '  do'raaniAatly  IcwTio  the  deatruciioD  oftheiu- 
parl  in  tliia  matler  ;  tbefact  and  the  nature  (^     '■  -■  --'     •  -   ■     .    -■  -  -  .' 

It  beinif  both  fr^'""  *—''"—  "*    Mft.-..™  Xr  rtn^-v  r 

Ordered,  ' 
mund  Harrison,  Geet^  Dorriagtun,  eaq.  Jo-     Englia 
Bcph    Burchet,  m^.  cajitain  (horge  Bynu,  i      Ju  beiujc  ■1*0  {mtpoaed  to  declare.  "  That 
Brooke   Bridges,    eaq.  Geoige  Comwal,  esq.  .  wbaterer  ill  eanai'quencea  may  arise  from  tba 

captain GriCib,  Hotmea,    Edward  <  so  loi^  deferring  the  aupplies  for  thia  yenr'a 

HaymaUiand Travene,  eaq.  bis  mueaty'a  i  aertioe,  are  to  beallrihuicj  to  tbe  fatal  cuun- 

Surreyor  Geaera),  do  and  they  are  hereby  re-  ad  ef  putting  off  the  meeting  of  a  parliameat 
quired  to  attend  lbi«  Houae  on  Monilay  next,  a»  long,  and  to  the  unneoeesory  ddays  of  the 
aswitneaaHon  Ibe  behalf  «f  Edward  earl  of  |  Houae  of  Commooa."  AHcr  debate,  the  foea- 
Orfbrd.  .  tion  was  put,  Wbatber  the  Uat  words  ^all 

A  Cnnplaint  bong  made  ofnertain  pricted    atandpait  of  tbereeulutionf  It  waa  reaolred  ia 
Votes  of  the  Honae  of  Commons,  dolJed  the     the  attnnatiTe. 

SOth  initaat,  wbetein  there  are  aerenl  things  Then  the  whole  reaoLilion  waa  read,  nod  iba 
highly  rtBectBgontfae  Houae  of  Peera;  itu  '  qoeatiao  was  pat.  Whether  these  worda  shall  be 

otderad.  That  Ae  coosideratioB  tbereirf' shall     '^ .-■-_--...-..     _..... 

bea4faunedtaUondaynext,aod  all  tbe  Lords 
aunuDoned  t»  attend  with  spccid  notice  of  this 


The  Earl  of  Stamford  acquainted  tbe  Houae, 
ftom  the  lionls  Commtlteea  appointed  to  draw 
or  exinct  OIK  of  tbe  books,  n4>at  is  to  be  print- 
ed in  relation  to  the  Lords  impeached,  and  tbe 
proeaenwi  tbampod,  what  waa  tranacribed 
k«i4cr  tSsmnto ;  and  tbat  Ibera  waa  »ot« 
teb«miiJilwfckhwy«iiwiWrM«iaii<i 


qneat; 

tba  readntian  af  tbe  UoyK  F   It  wai  raadrcd 

in  the  affirmaliva. 

3.  *<  It  ianaatrcd.  That  wbatefer ill  oon- 
■aqucBces  may  aiiae  fiom  tlie  so  long  deierring 
the  Supplisa  ior  Ibis  vraHa  aenriea^  ara  to  ba 
attributed  *»  tbe  fttu  oouoad  af  imtling  off 
tba  meslHg  of  a  parliameat  so  laag,  and  to  the 
oMMoeasaiy  dalayaof  the  Houaa  uCoounona." 


Ihimbly 


"Becaoae, 
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imerat  of  thaPkotertant  religion,  tnd  tbe  safety 
•f  Eiwland,  thao  the  in  lon^  diilay  of  the  meet- 
iw  ora  parliameiit,  after  tSe  death  of  the  kioflr 
(iTSpaiD;  yet  I  cannol  agree  to  the  latter  part 
of  thia  vote,  which  laya  imputatioos  of  uo- 
neoesary  delays  to  this  House  of  Commons. 

•<  Peterboroogh." 

Ordered,  That  the  several  Resolutions  made 
tbis  dav  be  printed,  with  what  was  formerly 
ordered  to  be  printed  out  of  the  Journals  re- 
lating  fo  the  lords  that  were  impeached. 

Then  the  House  was  adjourned  during^  plea- 
mireto  robe.  Then  the  House  was  resumed. 
The  House  was  called  over  by  the  clerk,  and 
the  names  of  the  lords  present  set  down  by  the 
heralds.  Then  the  House  was  adjourned  to 
Weatmiuster-ball,  and  the  lords  went  in  the 
lame  order  as  they  did  to  the  lord  Sommers's 
trial :  and  beings  come  to  the  ball,  and  seated, 
the  House  was  resumed.  Leave  was  given 
to  the  Judges  to  he  covered. 

ProclatnatioQ  being  ntade  for  silence,  tlie 
fbllewing  proclamation  was  made  forprote- 
ciition ;  viz. 

*  Whereas  a  Chaigeof  hi^h  crimes  and  rois- 

*  denaeanors  has  been  exhibited  by  the  House 
'  of  Commons,  in  the  name  of  themselves  and 
'  all  the  Commons  of  England,  against  Edward 

*  ear!  of  Orlbrd :   all  persons  concerned  are  to 

*  take  notice,  that  he  now  stands  upon  his  trial, 
<^nd  that  they  may  now  come  forth  in  order 

*  to  make  good  the  said  Charge.' 

Then  the  Articles  of  Impeachment  against 
Edward  earl  of  Ortbrd  were  read,  and  also  his 
lordship's  Answer  to  the  said  Articles. 

Then  tbe  same  proclamation  as  before  was 
made  for  prosecution;  ami  the  liord  Keeper 
declared,  That  the  court  is  now  ready  to  pro- 
ceed upon  the  trial  of  Edward  earl  of  Orford, 
and  therefore  their  lonlships  are  to  give  atten- 
tion. 

The  Earl  of  Orford  saiil,  His  counsel  were 
ready  to  be  heard,  if  the  House  pleased. 

Then  the  House  was  moved,  and  did  adjourn 
to  the  House  above,  and  returned  in  the  same 
manner  as  they  went  down. 

Then  the  House  was  resumed,  and  ordered, 
That  the  same  method  be  obserred,  in  giving 
judgment  in  the  Hall,  as  was  at  the  tord  Som- 
mers's  trial,  and  the  like  question  pot  in  the 
Hall. 

The  Hdusc  being  calteil  over,  and  the  name 
of  every  lord  presfnt  writ  down  for  the  Lord 
Keeper.  The  House  was  aj^ain  adjourned  to 
Westminster-hall,  where  the  House  was  re- 
sumed, and  proclamation  made  for  »ilence. 

Then  the  Lord  Keeper  put  this  question, 
"  That  EdwnnI  esri  of  Ortbnl  be  acouitled  of 
the  Articles  of  Impeachment  exhibited  asrainst 
him  by  the  iioiiseof  Oimmnns,  and  all  things 
therein  contained;  and  that  the  said  Im- 
peachment be  dismissed?*' 

The  Lord  Keeper  asked  every  lord  present, 
Whether  Content,  or  Not  Content,  b^rinning 
at  tbe  lowest  baron.    Ludi  H«?erthaiD,  Her* 
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bert,  Ossulston,  Cornwallis,  Berkeley,  Rock- 
ingham, Lucas,  Colepcper,  Mohun,  Lovelace, 
North,  Wharton,  Eure,  Fitzwaltcfr,  Berga- 
venny ;  bishops  of  Chichester,  Peterborougby 
Lincoln,  Norwich,  Coventry  and  Lichfield, 
Ely,  Sarum  ;  viscount  Say  and  Scale ;  eta\n 
of  Rochford,  Scarboroui^h,  Montagu,  Port- 
land, Berkeley,  Radnor,  Macelesfield,  Sbafti* 
bury,  Bnrlin^on,  Essex,  Kingston,  ftitamford. 
Rivers,  Huntingdon  ;  earl  Marshal,  dukes  of 
Newcastle,  Schomberg,  Bolton ;  lord  Steward; 
lord  archbishop  of  Canterbury,  Content  After 
which  the  Lord  Keeper  declared.  That  the  votM 
were  unanimous  in  the  affirmative. 

Then  the  Lord  Keeper  declared.  That  Ed- 
ward earl  of  Orford  was  acquitted  of  the  Ar- 
ticles of  Impeachment  against  him,  exhibited 
by  the  House  of  Commons,  and  all  things 
therein  contained ;  and  that  the  said  Impeach- 
ment be  dismissed.  And  hb  lordship  also  de- 
clared to  tbe  earl  of  Orford,  that  he  was  ac- 
quitted. 

Then  the  House  adjourned  to  the  House 
above;  and  being  resumed,  It  is  considered, 
ordered,  and  aiyudged,  by  the  Lords  sinrityal 
and  temporal  in  parliament  assembled.  That 
Edward  earl  of  Orford  shall  be,  and  is  hereby  ac- 
quitted of  the  Articles  of  Impeachment  against 
him  exhibited  by  the  House  of  Commons,  and 
all  thin«  therein  contained ;  and,  that  the  laid 
Impeachment  be  dismissed. 

Jane  34. 

• 

Ordered,  That  all  the  Articles  of  Impeach- 
ments, and  Answers  to  them ;  the  lord  Uaver- 
sliam's  Charge  and  Answer ;  the  lord  Som- 
mers,  and  the  earl>  of  Orfbrd^s  Trial,  and  all 
other  thio^  relating  thereunto,  and  the  Reso- 
lutions of  Monday  last,  be  transcribed  and 
printed ;  and,  that  the  duke  of  Bolton,  the  earl 
of  Stamford,  the  lord  Wharton,  the  lord  North, 
lord  Havendiam,  and  lord  Sommers,  or  any 
three  of  them,  do  inspect  the  Journah,  and 
take  care  that  what  is  or  shall  be  transcrilied, 
in  order  for  printing,  be  perfect ;  and  give  order 
to  the  derk  tor  printing  thereof. 

Then  the  House  taking  into  consideration, 
that  there  were  several  lords  charged  and  im- 
peached by  the  Commons,  and  no  prosecution 
against  them  ;  ordered  as  follows ;  viz. 

The  House  of  Commons  not  having  prose- 
cuted their  Charge,  which  they  brought  up 
against  John  lord  Haversham,  for  Words 
spoken  bv  him  at  a  Free  Conference  the  13th 
Inst. ;  it  IS  tliis  day  ordered,  by  the  Lonls  spi- 
ritual and  ttmporal  in  parliament  assembled, 
That  the  said  Charij^e  against  John  lord  Haver- 
sham shall  be,  and  is  berrby  dismissed. 

The  earl  of  Portland,  being  impeached  by 
tbe  House  of  Commons  of  Hi{;h  Crimes  and 
Misdemeanori,  the  1st  day  of  April  last ;  it  is 
ordered.  That  the  Impeachment  aeainst  Wd- 
liam  diarl  of  Portland  shall  be,  and  is  hereby 
dismiswd,  there  being  no  Articles  exhibited 
against  him. 

The  House  of  Oommons  having  impeached 


Charles  lord  Halifax  of  High  Crimei  and 
demeanon,  on  the  15th  day  of  April  last,  and 
•ntho  Uth  day  of  this  instant  June  exhibitai 
Articles  against  him ;  to  which  he  having  an- 
swered, and  no  further  prosecution  thereupon : 
it  is  ordered)  That  the  said  Impeachment,  and 
the  Articles  exhibited  against  him,  shall  he, 
and  thev  are  hereby  disn&sed. 

The  House  of  Commons  haring  impeached 
Thomas  duke  of  Leeds^  of  High  Crimes  and 
lEisdemeanors,  on  the  S7th  of  April,  1695,  and 
on  the  39th  of  the  said  April  exhibited  Articles 
against  him,  to  which  he  answered ;  but  the 
Commons  not  prosecuting,  it  is  ordered,  That 
the  said  Impeachment,  and  the  Articles  exhi- 
bited against  him,  shall  be,  and  they  are  here- 
by dismissed. 
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order,  that  they  should  be  copied,  and  that 
then  either  the  originala  or  copies,  as  the  House 
phsaaed,  sbouM  be  laid  bcibie  them. 

Marali4. 

Mr.  Secretary  Vernon  presented  to  the  House 
copies  of  se? eral  Treaties,  and  translations 
thereof.  Ordered,  That  the  said  copies  do  lie 
upon  the  table,  to  be  perused  by  the  members. 

March  6^ 

Mr.  Secretary  Hedges  presented  to  the 
House,  according  to  order,  oo^es  of  several 
Treaties.  Ordered,  That  the  said  copies  do  lie 
upon  the  table,  to  be  perused  by  the  members. 

Mareh  17. 

A  Message  from  the  Lords,  That  the  Lords 
do  desire,  Uiat  this  House  will  give  leare  to 
Mr.  Secretary  Vernon,  a  member  of  this  House, 
to  come  to  a  committee  of  the  Lords  now  sitting 
in  the  Prince's  lodgings,  to  gi^e  an  account  of 
some  matters  relating  to  the  Treaty  of  Partition 
which  their  lordships  have  now  under  consi- 
deration. 

Ordered,  That  Mr.  Secretary  Vernon  have 
leave  to  go  to  the  Lords  as  desired,  if  he  think 
fit. 

March  19. 

Resdred,  That  this  Hoose  will,  on  Satur- 
day come  ae'nnight,  resolve  itself  into  a  com- 
mittee of  the  whole  House,  to  consider  of  the 
State  of  the  Nation. 

March  91. 

Reeolved,  That  the  Treaty  of  Partition  be 
read.    (And  the  same  was  read  acconlingly.) 

Resolved,  That  an  hiwible  Address  be  pre- 
sented to  his  majesty,  to  return  the  thanks  of 
tliis  House  for  his  gracious  Message,  wherein 
be  is  pleased  to  communicate  his  royal  inten- 
tions to  acquaint  this  House,  from  time  to  time, 
with  the  stale  and  progress  of  those  negocia- 
tions  into  which  bis  majesty  has  entered,  pur- 
suant lo  the  Addreas  of  this  House :  and  also 
to  lay  before  his  majesty  the  ill  consequences 
of  the  Treaty  of  Pirtition  (passed  under  the 
great  seal  of  England  during  the  sitting  of  par- 
liament, and  without  the  advice  of  the  same) 
to  this  kingdom,  and  the  peace  of  Eun»pe, 
whereby  such  large  territories  of  the  king  of 
Spain's  dominions  were  to  be  delivered  up  to 
the  French  king. 

March  24. 

Sir  Edward  Seymour  reported  from  the  com- 
mittee, to  whom  It  was  reierred  to  draw  up  an 
humble  Address  to  be  presented  to  his  nw- 
jesty,  that  they  had  drawn  up  an  Address  ac- 
corduiglv,  which  they  had  directed  hidk  to  re- 
port to  the  House ;  which  he  read  in  his  place, 
and  afterwards  delivered  in  at  the  clerk's  table ; 
where  the  same  was  read,  and  with  an  amend- 
ment agreed  unto  by  the  House,  and  is  as  fol- 
toweth;  vis. 

**  Most  graoona  Sovereign ; 
**  WhereaaiMithuig  oui  more  oondooe  to  the 
safely  nod  JMniovr  oTyMr  nvtjmj  mm!  tlui.ii»- 


A  State  of  the  Proceedings  in  the 
House  of  Commons,  with  Rela- 
tion TO   THE  Lmfeaciied  Lords  : 

AND    WHAT    HAPPENED    THEREUPON 
BETWEEN  THE  TWO  HoUSES.f 

Feb.  15,  1701. 

Resolved ;  That  an  humble  Address  be  pre- 
sented to  his  majesty,  that  he  will  be  pleased 
to  order  all  the  Treaties  that  hare  been  made 
between  his  maiesly  and  anv  other  prince  or 
state  since  the  late  war,  to  be  hud  bdbre  thb 
House. 

February  18. 

Mr.  Secretary  Vernon  acquainted  the  House, 
That  their  Address  having  been  presented  to  his 
majesty,  his  majesty  had  been  pleased  to  give 

*  See  vol.  13,  p.  1263. 

t  Martis,  24  die  Junii,  1701.  «  Ordered, 
That  all  the  proceedings  with  relation  to  the 
Impeacbineuts,  and  what  happened  between 
the  House  of  Lords  and  House  of  Commons, 
he  examined  by  the  Jonmals,  and  printed. 
Paul  Jodrell,  Cler.  Dom.  Com." 

*^  In  the  preceding  are  inserted,  *  Phweediags 
in  parliament  agaiubt  William  eari  of  Portland, 
John  lord  Sommer*,  Edward  eari  of  Orford,  and 
Charles  lord  Halifax,  upon  an  Impeachment 
for  High  Crimes  and  Misdemeanors ;  aa  also 
against  John  lord  Havershain,  for  words  spoken 
at  a  confi'rence  between  Uie  Lords  and  Com- 
mons, 170] ,  13  Will.  3.*  But  it  is  obserrable, 
that  those  are  the  Proceedings  as  published  by 
the  order  of  the  House  of  Lords  only :  these 
here  insertcKl  are  what  were  published  ny  order 
of  the  House  of  Commons ;  which  are  omitlnl 
in  the  preceding,  but  for  wbat  reason  no  one 
can  tell,  unless  partiality :  for  as  the  Commons 
were  the  prosectitors,.  sure  their  evidence,  and 
the  grounds  ibny  went  upon,  ought  not  to  ham 
been  omitted."  '  Former  Editien. 
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tioa,  thU  tdd^  Ihb  tdikc  of  your  Enriiab 
cauiiab,  w«  your  nwjetiy't  moit  iiutifur»ad 
lota)  aulMMti,  the  ConMnom  in  tbi*  parliimcDt 
tMMiUed,  do,  with  bU  bumilitj,  return  your 
OMJoty  our  beartj  thinki  for  jour  gndoiM 
neanigB,  wfaernu  joa  are  pleasnl  to  comuiii- 
nicate  your  royal  lutenliani  to  iwwu>iiil  ttiif 
HouMwitbtbetfaleudprogTetaofthotenego- 
ciatiiMii  into  which  jour  mueaty  i*u  entered, 
puntunl  to  the  Addresi  of  Inii  Houm  ;  wbicb 
mecfaod  btd  TODF  maiea^  been  tdvised  U»  take 
hdbre  the  Treaty  of  Partition  Wu  perfected 

iwbicb  wu  pUMd  under  the  mat  aeU  of  Ei^- 
utd,  daring  the  ntting  oriMrliamenL  mud 
wiihout  the  adrtce  of  Ihe'niDe),  we  bftd  beoi 
prannted  from  laying-  before  your  rn^jerty 
what  we  are  now  bouDd  id  duty  (though  with 
niaf)  to  do,  the  ill  eonwqueiicea  of  that  treaty 
to  tbb  UDffdom,  and  the  pemce  of  Europe, 
wbicfa  ao  dmctly  tended  to  increaM  ibe  power 
and  srealoeM  of  France,  by  ddifering  up  tu 
(he  French  fcbr  lucb  large  leiriioriei  of  the 
Idng  of  Sp^o'i  °<"0''>'<*°*<  *"*"<' ''^  ^^''""'' 
tioD  of  the  trvde  of  thi*  kingdom  ;  to  which 
treaty  nayjuitly  be  ascribed  the  dangen  whicli 
now  threaten  both  tbu  kingdom  and  the  peace 
of  Europe." 

BMoInd,  That  the  nid  AddrMa  be  presented 
to  fai*  najeaty  by  the  whole  Houte. 

Oidervd,  That  it  be  an  inatmction  to  the 
commitlee  of  the  whole  House,  who  are  upon 
Saturday  n«>t  to  take  into  conaideratioo  the 
State  ot  the  Nation,  that  Ihey  do  take  into  fur- 
ther eooMderatian  the  Treaty  of  Ptitition. 

Ontered,  That  a  committee  be  appointed  to 
aearch  the  Jonniala  of  the  HouN  of  Lordi, 
what  pi«cMdiu[s  are  thareiu,  with  relal;~~ 
tba  treaty  of  Partition,  and  report  Uie  M 


Hatch  14. 


KV  t._- 

of  the  Houie  at  Lordi  acoardingly,  m 
take*  CMHCa  thereof;  whieb  he  read  in  bu 
plaM,  and  afterwatda  delivered  in  at  tiieclarfc'« 
table ;  where  the  tame  were  read,  and  are  as 
ibUoweth;  via, 

(A  Copy  of  the  lyirda'  Joaraal.) 

March  10. 

The  Houie  being  moTed,  That  a  day  may 

be  appointed  for  taking  into  e<ntideration  •>"■ 

Treatie*  now  lying 

deM  by  the  Lorda 

.-   1- ^^    aHfipiablisu.     luaa    W9    * 

Wedneaday 


__e  thia  Houie,  it  is  < 

Iritual  and  temporal 

parliament   aisembleif,    thai  tba  mid  treaties 


ahall  be  taken  into  connderation 
next. 

March  13. 

t\M  ordw  being  read  for  tnking  into  consi- 
JMilinii  the  ticntlea  now  lyi>V  l*cA**  *^'* 
House,  the  sereml  traonlationa  of  treaties  were 
twd.  Aflei  which  the  Hoose  came  to  thte 
■wreemant,  ThiA  the  kird  obamberiain  do  bam- 
b^  mnt  bis  m^y,  thu  jU  mattm  or  pa- 


conaideration  the  Treaties ;  the  H 
quainled.  That  Mr.  Yard  attended  .with  the 
papers  as  agreed  on  yesterday ;  he  was  called 
lu,  and  delivered  the  Pauer»  at  the  table. 
rThese  papers  were  all  read  by  the  cletk.) 
Lords  committees  appointed  to  draw  up  and 
state  the  fiiet  as  to  the  treaty  now  in  debate, 
and  all  tbingsand  circumstances  retatiug  there- 
unto, and  to  draw  an  Address  to  be  presented 
to  bis  inajetly  thereupon,  and  report  to  the 

March  15. 
The  earl  of  Nottingham  reported  from  tba 
Lords  Committees  appointed  to  draw  up,  and 
state  the  facts,  as  to  the  Treaty  now  in  debate. 
That  the  Committee  had  met,  and  ibought  it 
proper  to  set  down  such  facts  as  appeaKd  to 
ihem,r)S.  1.  That  by  thoTreaty  of  Partition, 
Naples,  Sicily,  Sec.  were  to  be  gi»en  to  the 
Itaupbln.  9.  Tbst  Ibe  emperor  was  not  a 
^nrty  to  this  treaty,  thoagh  princinnlly  con- 
cerned. 3.  That  no  minister  of  the  Htales- 
General  met  with  the  plenipotentiaries  of  Eng- 
land  and  France,  as  were  required  by  the 
powers,  at  the  nakiog  the  treaty  in  London. 
4, ,  That  there  were  no  inslruolions  in  writii^ 
lo  our  plenipotentiaries,  tliuugh  the  powers 
were  unlimited,  and  that  if  there  were  TCihal 
ordera  given,  yet  it  appears  not  to  us  they 
were  considered  in  any  council.  5.  That  this 
treaty  when  perfected,  was  nut  consideivd  in 
any  council  before  it  was  ratified,  6.  That  it 
appears,  That  the  wamat  for  ratification  was 
Eonntenigiieil  by  ope  of  the  plcnipolentiurles. 
J.  That  the  treaty  was  transacted  and  sigiKil, 
and  die  meat  seal  affixed  to  it  during  the  sitliiy 
of^parjlainent. 

Th«i  the  Bouse,  upon  couMderatian  of  the 
first  head  in  the  said  reMfft,  agreed  to  the  same, 
with  the  alterations  foDowing,  viz. 

Instead  of  ;i«fn  lo  '  put  into  the  hands  of.' 
IIkii  the  second  head  was  read.  After  ifcbate 
ibereupon,  the  question  was  put.  Whether  thia 
paragraph  shall  stand?  It  was  resolved  in  the 
wS^alive, 

■■  Dissentient, 
"  1.  Because  it  is  manifest  by  the  treaty 
itself,  that  the  matter  of  fad  Is  true.  a.  Bft- 
csvae  the  emperor,  as  we  cooceire,  bad  bcoi 
the  most  proper  to  have  been  treated  with  on 
this  occasion  {  for  it  was  more  prudent  and 
•afe  to  have  treated  with  the  emperor  to  hav« 
restnined  the  preteiwons  of  France,  than  with 
France  to  IcMen  the  dominions  of  the  House  of 
Austria,  which  in  its  full  strength,  and  in  con- 
junction with  the  most  considersbte  powers  io 
Europe,  and  with  the  expence  of  more  than 
uxty  mllliona  sterling  lo  our  ibare,  was  scarce 
able  to  withatandihe  arms  of  France.    ">    ""» 


I  not  the  m» 
to  bn  Iraated  intb ;  yti  to  pravoti  tl 


that  the  emperoi 
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ibran  which  laight  ba  taken  by 


iDiny  ilomiDioiw  undei  one  prince,  M|iecullj 
■ucb  ■  i>rince  u  wilbout  any  BiMitiaD*  wu  for- 
isidable  to  all  Europe,  of  all  olben  the  Em- 
peror ITU  tbe  mo«t  improper  lo  faa  left  out  of 
RUcb  a  treaty,  lor  lie  wai  mo*t  uoocemcd  in  it; 
■oil  our  minnlen  could  doI,  or  ■!  leait  Jid  not, 
•nfficiently  Bupport  liii  inierraii,  or  the  jwl 
btiance of  Europe:    but,  ootha  contrary,  ta 
we  are  iDfonneu  by  one  lord  who  ■ig'ned  this 
tmty,  it  waa  concluded  agaiut  tbe  espreat 
(hrireof  tbe  emperor.— CSigiud,^  'De  I^Mgoe- 
riHe,    GraDTitle,    Abingdon,   JeSVeyt, 
GuiUbrdiTho.  RoSeo,  Niinnanhv,  Tba- 
oet,    Herefonl,    Weymouth,    Poulelt, 
Leedi,  Nottiflgbam,  Howard,  Bcandak, 

Tblrdlleu).  Tbatno  miaiiiter  of  tfaeSlatea- 
General  met  with  the  pleDipoteDtiaries  of  Eoff- 
land  and  Frante,  h  were  rrquiied  by  the 
potren,  at  the  miking  the  treaty  m  LoDOan. 

After  the  debate,  the  question  wai  put,  Wha> 
ihcr  ibia  paragraph  ahall  itstid?    Itwta  re- 
aolred  in  Ibe  negative. 
"  Dinenticnt. 

1.  Becaute  the  truth  of  Ibia  propoiitiOD  ia 
reaaon  enough  for  aMertingit;  and  it  muat 
certainly  be  of  fatal  C0Dae<fueiice,  if  miDiaten, 
without  any  directioaa  by  inttructiotu  in  writ- 
tiag  (hall  presume  to  act  coDtrary  to  llie  very 
ccmmiasion  that  empower*  tliem:  and,  in  tbia 
cue,  tbe  aaNilance  oftlie  Dutch  miniaten  wu 
tbe  luore  aecessary,  becauae  the  emperor  was 
no  party  to  ihii  treaty,  and  the  Statea- General 


and  to  draw  an  Addra«  tbcROpon,  it  ia  ordar- 
«d  by  tbe  Lordi  spiritnal  and  temporal  Id  par- 
liament anemUed,  tiiat  tbe  debate  in  tha 
fboith  pacagrmph  in  the  report,  aboU  be,  and 
ta  bereliy  adjuumed  till  alonday  uext,  at 
elercn  o'doek,  and  all  tha  lord*  ii 


March '17. 

He  order  being  read  for  reeuming  tha  ad- 
journed debate,  upon  tbe  fburtb  paragraph  ia 
tbe  Rcpoit  from  the  Committee  appuated  to 
date  Batten  of  fact,  and  draw  as  addr««  t» 
hit  majeaty  upo6  tbe  Partition- treaty  ;  aome 
htrdi  of  the  couocil,  haTJiig  hit  majnty'a  leave, 
were  beard  relating  to  tne  treaty  :  and  Mr. 
Secretary  Vernon  being  mentioned,  a  meauge 
wu  aeotto  the  Houseof  Commonaby  airJobn 
Franklin,  and  air  Lacou  William  Child,  to  de- 
iire,  that  they  will  gi*e  leave  to  Mr.  Secretary 
Vernon,  a  member  oftliwHoose,  to  come  to  a 
Committee  of  the  Lonla  now  sitting  in  the 
PriBce'a  lo<^iuga,  to  give  an  account  of  aome 
mattera  relating  to  5x  treaty  of  partitian, 
which  dieir  Icvdahipa  have  now  under  their 
cooaideration. 

Ordered,  That  it  be  the  aame  oommittee  u 
staled  the  matters  of  fact. 

After  some  time,  tbe  mesaengcra  aenl  to  the 
House  of  Commons  returned  this  answer : 
That  tin  Commons  have  given  leave  to  Mr. 
Secretary  Vernon  to  atteootbe  commiUee  as 
desired,  if  he  ihinka  fit. 

Hereupon  tbe  House  wu  adjourned  during 


which  being  ended,  tbe  Uoue  wu  resumed, 
immediately  concerned  than  we  are  .  and  the  earl  of  Nottitsbam  gave  the  Home 


But  if  this  treaty 
was. concerted  with  tbe  Dutch  ministet*  in 
1099,  before  his  majesty's  return  into  England, 
as  was  asserted  by  one  of  tbe  lords  wbo  signed 
it  afierwardB  in  Ixudoni  (1.)  Thii  trealywu 
made  by  tfause  wlio  liad  no  authority  to  transact 
it  i  for  the  power  wu  not  granted  by  hia  ma- 
jeilytill  the  SndorjBnoaryfoIlowing.  (1.)  As 
they  acted  wjtboul  power,  so  without  ioitruc. 
lions  too  in  writing ;  which  never  wu  ptac- 
liacdin  any  Inrmertransat^tiunabniad.  Lastly, 
We  conceive,  that  neither  of  tbe  foregoing 
WU  oi^lit  lit  reaion,  or  according  to  ihe 
method  of  parliament,  to  be  ordered  lo  be 
mniltcJ ;  bcrausc,  till  the  Committee  hsJ 
formed  ibeaddresHpursuaut  totbeorder,  itwu 
impiHikible  lo  know  what  use  would  be  made  of 
those  facta ;  tor  as  tbey  might  have  been  im- 
pmperly  appliiid,  and  then  would  have  been 
jntUy  r«jictcd,  so  ihtre  might  have  been 
so  gmi  use  made  of  them,  and  so  opputile  to 
the  design  of  the  House  in  the  intended  ad- 
dress, that  it  wilt  be  improper  lo  omit  tbem. 
— fSigntrf,)  IjCitds,  Howard,  Weyraoulh, 
Ahiiigilon,  Tbanel,  Craven,  iVoRing- 
hara,  Hereford,  Granville,  Norraanby, 
Jeflerys,  De  LongueriUe,  The.  Hoffen." 
Af^er  consideration  of  the  Report  made  from 
the    Lords    Committees, 


matten  of  Act  upoa  the 


appointed 
Tntj  ii 


an  account,  that  tbe  lorns  bad  been  at  tbe  ot 
mittee,  and  beard  Mr.  Senetan'  Vemon  to  lb* 
treaty  of  partition.  Then  after  reading  the 
fourtu  pnragra^h,  or  matter  of  fact  reported 
from  the  committee,  and  drintc  thereupon,  the 
Hoiise  agreed  as  folbnn:  Whatever  verbal 
orders  or  iniinictiooi  were  given,  yet  it  appears 
not  to  ua,  tlial  the  draught  of  tbe  treaty,  when 
peKeded,  wu  coaaiderrd  at  any  council  whan 
the  king  wu  praaeni,  or  that  it  wu  advised  or 
approved  by  any  council,  or  oomtaitlca  of 
council. 

Ordered,  That  the  further  GonaideTation  of 
matien  of  fact  in  tiia  transacting  tbe  Parti- 
tion-Treaty, shall  be  adjourned  ti&  to 


The  House  went  into  4ehala,  pursmnt  (a  Ihe 
order  yeaterday,  canceming  tbe  treaty  of  par- 
titina  ;  and  it  being  proposed.  That  it  appears 
Ibat  then  wero  powers  dated  the  lal  or  July 
to  treat  with  the  emperor,  tha  Dutch  and 
Freocb  mmiatera,  for  securing  Ibe  matoal 
friendship,  upon  terms  moat  suitable  to  tbe  dr- 

ed,  that  aoeoidingly  there  wusoma  pragren 
msdcin  tbatnegociation:  Butaflerwanlatnertt 
were  new  powais  smnted  the  lat  cf  January, 
to  treat  with  Ihe  nneh  aod  Dutch  mioisteK 
aalj,  ud  tbe  treaty  fu  tha  giitilkm  «t  ikm 
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Spmiih  monarchy  ww  oondudad  witboat  the 
emperor. 

And  after  debote  tbereapon,  ThU  questioB 
was  put.  Whether  the  said  proposal  shall  go  to 
the  committee  to  be  one  of  the  beads  for  the 
address  ?  It  was  resolved  io  the  negatif  e. 

Then  it  was  farther  proposed,  That  it  appears, 
That  the  French  king's  acceptence  of  the  will 
of  llie  king  of  Spain,  is  a  manifest  Tiolation 
of  the  treaty  ;  and  humbly  to  advise  the  king, 
that  in  all  future  treaties  with  the  French  king, 
his  majesty  do  proceed  with  such  caution  as 
may  carry  along  with  it  a  real  security. 

After  debate  thereupon,  This  ouestion  was 
pot,  Whether  the  said  proposal  shouM  go 
to  the  committee  to  be  one  of  the  heads  for  the 
address  ?  It  was  resolved  in  the  affirmative. 

**  Dissentient; 
**  1.  Because  it  may  be  construed  to  be  an  ap- 
probation of  the  treaty  ;  which,  as  we  conceive, 
was  not  intended  by  the  House.    2.  Because 
it  is  impossible  to  know  tbe  full  meaning  and 
extent  of  real  security. — (Signed,)  Normaiiby, 
Abingdon,  Guilford,  Nottingham,  Gran- 
ville,   Godolphin,    Rochester,    Wey- 
mouth." 

The  Lord  Chamberlain  acquainted  tbe 
House,  That  be  had  a  Message  from  bis  ma- 
jesty io  writing,  which  was  rmd  by  the  Lord 
Keeper,  as  followetb : 

<«  WiLUAM  R. 

*'  His  majesty  having  directed  Mr.  Stanhope, 
hb  envoy  extraordinary,  and  plenipotentiary  at 
the  Hague,  to  enter  into  negociations  in  con- 
cert with  the  StBt<*s  General  of  the  United  Pro- 
vinces, and  other  potentates,  for  the  mutual  se- 
curity of  England  and  Holland,  and  the  pre- 
servation of  the  peace  of  Europe :  And  the  said 
Mr.  Stanhope  having  transmitted  to  bis  majesty 
copies  of  his  demands,  made  by  himself  and 
tbe  deputies  of  the  States,  upon  that  subject  to 
the  French  ambassador  tliere,  his  majesty  has 
thought  fit  to  communicate  the  same  to  tbe 
House  of  Lords,  it  being  his  majesty's  gra- 
cious intention  to  acquauit  them,  from  time  to 
time,  with  the  state  and  progress  of  those  ne- 
gociations.—XenMng/on,  March  17,  1700-1." 

1.  The  proposals  made  to  the  French  am- 
bassador by  Mr.  Stanhope  were  read. 

2.  Translation  of  the  Kesolution  of  the  States 
General  ibr  treating  with  Monneur  D'Avaux, 
the  22nd  of  March,  1700. 

March  20. 

The  eari  of  Nottingham  repotted  from  the 
Lords  Committees,  appointed  to  state  matter  of 
fact  opon  the  Treaty  of  Partition,  and  to  draw 
an  Address  thereupon.  That  the  committee  had 
accordingly  drawn  an  address  to  be  presented 
to  his  migesty  ;  which  was  read,  and  with 
one  amendment,  agreed  to  as  follows,  vii. 

*^  We  your  maJMty's  most  dutiful  and  loyal 
mUectt,  the  Lonia  spiritual  and  temporal  in 
ptruanait  aaMinblcd,  baviog  rtid  aM  comi' 


dered  the  treaty,  21  Feb.  3  Martii,  1700,  made 
with  the  French  king,  together  with  the  sepa- 
rate and  secret  articles  which  your  majesty  nas 
been  pleased  to  communicate  to  us,  do  with  all 
humility  represent  to  vour  miyesty,  that  to 
our  great  sorrow  we  find  tbe  matters  thereof  to 
have  been  of  very  ill  consequence  to  the  peace 
and  safety  of  Europe ;  for  besides  tbe  occasioa 
it  may  have  ^ven  to  the  late  king  of  Spain  to 
have  made  his  will  in  favour  of  the  duke  of 
Aujou,  if  this  treaty  had  taken  effect,  the  pre- 
judice to  your  miyesty  and  your  subjects,  and 
mdeed  to  all  Europe,  by  the  addition  of  Sicily, 
Naples,  several  ports  in  tbe  Mediterranean,  die 
province  of  Guipuscoa,  and  the  duchy  of  Lor- 
rain,  had  been  not  only  very  great,  but  con- 
trary to  the  pretence  of  the  treaty  itself,  which 
was,  to  prevent  any  umbrage  which  might  be 
taken  by  uniting;  too  aumy  states  and  domi- 
nions under  one  head. 

**  And  by  all  the  informations  we  have  yet 
had  of  the  progress  of  this  fatal  treaty,  we  can- 
not find,  that  the  rerbal  orders  and  instructions, 
if  any  were  given  to  your  majesty's  plenipo- 
tentiaries, were  ever  considered  in  any  of  your 
majesty's  councils,  or  tliat  the  draught  of  this 
treaty  was  ever  laid  before  your  majesty  at  any 
meeting  of  your  council,  much  less  that  it  was 
advised  or  approved  by  any  council,  or  com- 
mittee of  council :  we  therefore  think  ourselves 
obliged  in  duty  to  your  majesty,  and  justice  to 
our  country,  most  numbly  to  beseech  your  ma- 
jesty, that  for  the  future  your  miyesty  will  be 
pleased  to  require  and  admit,  in  all  matters  of 
importance,  tbe  advice  of  your  natural-bom 
subjects,  whose  known  probity  and  fortunes 
may  give  your  majesty  and  your  people  a  just 
assurance  of  their  fidelity  in  your  service ;  and 
in  order  hereunto,  to  constitute  a  council  of 
such  persons,  to  whom  your  majesty  may  be 
pleased  to  impart  all  afiairs  both  at  home  and 
abroad,  which  may  any  way  concern  your  ma- 
jesty and  your  dominions ;  for  as  interest  and 
natural  affection  to  their  country,  will  incline 
them  to  wish  the  welfare  and  prosperity  of  it 
much  more  than  others  who  have  not  such  ties 
upon  them ;  and  as  their  experience  and  know- 
ledge of  their  country  will  also  render  them 
more  cabbie  than  strangers  of  advising  your 
majesty  in  the  true  interests  of  it ;  so  we  are 
very  confident,  that  alter  such  large  and  re- 
peated demonstrations  of  your  subjects'  duty 
and  affections,  your  majesty  cauuot  doubt  of 
their  zeal  in  your  service,  nor  want  the  know- 
ledge of  persons  fit  to  be  employed  in  all  your 
most  secret  and  arduous  affairs. 

'*And  since  it  appears,  that  the  French 
king's  accepting  of  the  king  of  Spain's  will  is 
tf  manifest  violation  of  this  treaty,  we  humbly 
advise  your  majesty,  in  future  treaties  with  tfcle 
French  king,  to  proceed  with  such  caution,  as 
may  carry  along  with  it  a  real  security." 

It  being  proposed  to  send  to  the  House  of 
Commons  for  taeir  concurrence  to  tbe  said  ad- 
dress, and  debate  thereupon ;  the  question  was 
pot|  Whether  this  addrcia  shall  be  eommuni* 
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Mttd  to  the  HouM  of  Commoni  fbr  tbcir  c 
eMmnoa  F  It  wm  renlrcd  in  (he  negmtivc. 
"  DiNHitient, 

W.  Oxon,    Denmihire. 
'e  epncrire,  IhU  the  Uit  chnw 


and  that  ■  wen  long  oat,  by  rauon  m  the  ex- 
mt  Dnbtdligiiile  (ut  Irait  to  u«,  of  a  real  secu- 
rity, tiid  the  cmi  iiniirobability  oT  obtoiaing' 
■ny  ternu  of  |£«  kind  ;  aDiI  lince  tliii  necea- 


'  lately  Decenary  ;  nd  that  it  is  *ery  iinproper 
fbr  ni  ta  derire  thai  of  the  king',  which,  for 
i^ant  nf  luch  coDCurreoce  i>f  the  Commooi,  wt 
conceive  hi*  mijetty  will  not  thiok  fit  or  pru- 
detlt  fbr  him  lu  granL 

9.  *'  We  conceire  all  the  other  port*  of  the 
•ddreai  Tery  fit  to  be  communicated  to  the 
BouK  of  Cdidiiiom;  for  iiiwn  the  auecen  oI 
i(  depcudi  the  future  bappioetit  of  this  natiuo, 
and  a*  tre  cannot  doubt  of  the  readinessof  the 
Commons  to  join  in  any  proper  measure 
wards  it,  so  we  think  iteir  concurrence 
ffould  biglily  contribute  towards  the  obtaining 
a  gracious  answer  from  his  majesty;  and  wt 
cannot  bat  think  it  reasonable,  that  tbe  ad*ic< 
of  the  whole  nation  assembled  in  pariiimeot, 
■hould  be  made  known  to  hw  msjesty  upon  this 


3.  "HaTin|[desired tlinHooaeaf Conrniona 
to  permit  Mr.  Secrrtary  Vernon,  a  member  of 
their  Houae,  to  come  to  the  Committee  of 
Lords,  to  inform  iheoi  of  some  matter*  relat' 
injiT  to  this  treaty,weapprehend  that  the  House 
ff  Commons  may  IhiDK  it  extraordinary,  and 
oot  mjtabte  to  the  good  correspondence  which 
ia  bigfaly  necessary  between  tbe  two  Hotises, 
uat  to  acqutunt  them  with  the  things  which 
have  come  to  our  knowledge,  partly  by  the  in- 
fonnatioD  of  their  own  member. 

4.  "  And  haiing  been  Mbrrwiae  informed  of 
some  tr^tosactions  relatiae  to  this  treaty,  be- 
tween the  earl  of  Portland,  and  Mr.  SeatUty 
Vernon,  by  letters,  of  which  we  harenoi  bad  a 
fhll  account,  we  think  it  may  he  re^  nseful 
to  the  public  to  communicate  this  addrcsa  to 
the  Commons,  who  have  better  oMwrtanity 
than  we  bare  had  of  enqairinginto  thupnatlw, 
which  seems  to  he  yet  in  the  dark,  and  which 
their  own  member  may  help  to  explain  to  them. 

(Signed)  Leeds,  NormuDy,  De  Lon- 
guerille,  Notlindiam,  GrsnTille,  Cra- 
ven, Tbauet,  Kent,  H.  London.,  Bath, 
AUogdon,  Guilford,  Willoagbbv.Scars- 
dale,  Camirron,  Weymontn,  Jeffreys, 
Honsdon,  N.  Duresme,  Tbo.  Roffen., 
Poulett." 
Ordered,  That  tbe  whole  Hottw  do  attand 
his  majesty  with  tbe  Addreaa. 
March  S5. 
Tbe  Lord  Kseper  reported  bia  toqcaty's  aa- 


e  LArd  Kjaeper  i 
lo  the  said  iddn 


"«jk 


id  safety  of  England." 

Ordoed,  Hat  the  ibregoiog  Report  of  the 
Lords'  Jopmal  do  lie  upon  tbe  table  to  be  pe- 
maed  by  the  Dietobers. 

March  39, 1701. 

Tht  order  of  the  day  being  read  for  the 
House  of  Coronxn*  to  rcaolTe  itaelf  into  a 
Committee  oT  the  whole  Hnse,  to  consider  of 
Ihelllaleof  the  Ntikm,  and  of  the  Treaty  of 
Partition ;  Ordered,  TiM  die  Treaty  of  nrti- 
tioo,  and  the  R^ort  firon  the  Comtniltae  aft- 
pointed  to  inspect  the  Jonmals  of  the  House  of 
Lord*  what  prooeedinn  were  Ibtfein  iriatiof 
to  tbe  Treaty  of  ParUlion,  be  referred  to  tbe 
Gooaidaratianof  the  aaid  Committee. 

Then  the  House  restored  itself  into  the  said 
Conmittee,  aad  after  aonie  time  spent  tbeteiD, 
BIr.  Speaker  resumed  the  chair ;  col.  Gran- 
rille  reported  from  the  aaid  CummiUec.  That 
tbev  had  come  to  a  Resolution,  which  they 
baa  directed  him  tareportwhea  the  House  will 
please  to  reoeire  the  same. 

Onlered,  That  the  Report  be  made  upon 
Tuesday  morning  next. 

April  1. 

Col.  Granfllle,  according  to  order,  reported 
from  tbe  aaid  Comroitlee,  tba  Rewlntioa 
whitb  thnr  had  directed  him  to  report  to  the 
House,  which  he  read  in  his  place,  and  after- 
wards delirerad  in  at  the  clerk's  table,  wher« 
tbe  same  was  reed,  and  agreed  anto  by  the 
House,  and  is  as  fblloweth,  ris. 

Resolved,  1.  That  WiHiaineari  of  Portland, 
by  ae^odatinf  and  oaneliiditi^  the  Treaty  ef 
Partition  (which  was  destracUre  lo  the  (rada 
of  this  kingdom,  and  daa^enws  t»  tlie  peace 
of  Europe)  it  guilty  of  an  hif  b  crima  anj  mla- 
demeanor.  2.  Thai  William  earl  of  htHaod 
be    impeached   of  kigfa  Crimea  and   miMle- 


Ordered,  That  air  John  LereiMD  Gower  do 
go  up  to  the  Lord*,  and  at  their  bar,  b  the 
nameof  thcHoiiaeorComraona,and  of  all  the 
Commona  of  England,  irapeacb  William  earl 
of  Portland  of  high  Crimea  and  misdemeanor*, 
and  acquaint  them,  That  this  Hoose  will,  ia 
doe  time,  exhibit  particular  Articles  against 
him,  and  make  good  the  aame. 

Ordered,  That  a  Committee  hf  appointed  to 
draw  up  Articles  of  impeachment  against  Wil- 
lism  eari  of  Portland.  (And  a  comRiitice  was 
accordingly  appointed.} 

And  su  John  Leresoa  Gower  weat  up  to  the 
Lords  with  the  said  impeachment. 

Sir  John  Lereaon  Gower  reported,  That  Im 
had  been  at  the  I^irds  (accurdiur  to  order)  and 
at  their  bar  had  im^teaefaed  William  earl  of 
Portland  of  high  enmes  and  misdemeanora, 
nod  acquainted  them.  That  this  House  will, 
in  doe  lime,  e^bit  particalar  Artiolea  against 
bin,  and  niake  good  tba  aame. 

Banlnd^  n«t »  «aaliRMt  be  daind  wiA 
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into  the  Speaker 
ii  U  be  oflered  U 


Orderad,  That  Mr.  ik.  John  do  go  to  tbo 
I^rde.  end  deure  tb*  aaid  coDfrfenee. 

BIr.  Si.  John  reported,  ThM  be  hatby  u- 
corduiK  to  order  been  at  ihe  Lonb  to  denre  a 
eonTerence,  the  Lordi  do  agree  to  ■  cod- 
fenOM  aocordi^y,  to-morrow  atone  o'clock, 
!■  tb«  Mnted  Chamber. 

Ordered,  That  Ibo  Committee  who  ere  ap. 
pointad  to  diatr  up  the  Articlet  of  Impeacti- 
ni^'_  do  manage  iheiaid  conlcKnoe. 

April  9. 


_._    ,    0  wiihdraw 

'■chamber,  and  dnir  np  irbai 
id  at  the  Mid  conference. 
Celonet  Gnn* ille  reported,  That  the  roana- 

Kn  appoioied  to  withdrair  into  the  Sneaker's 
amber,  and  draw  up  tfhat  is  to  be  offered  at 
the  coDference  with  lite  Lordi,  had  diawa  np 
the  ume  acconlinKly,  and  directed  him  to  re- 

Ert  the  wme  to  the  Hotne,  vrhicb  he  read  in 
I  place,  and  afterwarda  deUrered  in  at  the 
clerk's  table,  where  the  same  was  read,  and 
agreed  unto  by  the  House,  and  is  as  fblloweth : 
<■  It  appearinE  hv  your  lordships'  Journal, 
that  yoor  lord^ips  taTe  receiTed  mftirmation 
of  aome  transactiooi  between  the  earl  of  Poit- 
laml  and  Hr.  Secretary  Temuo,  retatiog  to  the 
partition  of  the  Spanish  mooarcby,  the  Com- 
BOna  baring  the  said  matter  ander  their  consi  ■ 
Mention,  desire  yonr  lordships  will  be  pteaaed 
---le  to  the  Commons  what  mform- 


A  Hetaase  firom  the  Lords  by  sir  Richard 
Hdfbrd,  and  Mr.  RU. 

"Ur.  Speaker;  TheLordsdodesirr  aora- 
ference  with  this  Honse  la-morrow  at  one 
d'dock  in  the  Painted  Chamber,  upon  the  aqbr 
jeot-matterof  tfaelsat  conferance. 

To  which  the  Bouae  agreed  :  andthamos- 
len^ra  were  called  in,  and  Ur.  Speaker  ac- 
quauled  them  tbetcwiih. 

April  10. 

Ordered,  That  the  members  who  managed 
(he  last  confetenoB  with  the  Lords,  do  manage 
the  conference  this  day. 

And  the  managera  went  to  the  confemee, 
and  bdng  tetunied,  Colonel  Grannlle  reported. 
That  the  mansgeii  appointed  had  altanoed  Ihe 
cooArenee ;  that,  on  the  part  of  the  Lords,  tbe 
Lonl  marquis  of  Normanhy  mansged  the  con- 
ference,  aiul  acqaainted  tnem.  That  the  Lords 
bad  oiderMl  to  be  laid  before  this  Honae  Two 
Powen,  and  also  a  Paper,  whieh  (alihoofrh 
oot  sigiied  by  the  earl  of  Portland)  yet  waa  laid 
',  bcfine  the  Lords  by  him,  and  that  there  being 
some  queitioua  asked  bim  b*  the  Lords,  there 
were  his  Answers  abo;  which  Powers  and 
Paper  colooel  Granrille  read  in  hia  place,  and 
sflerwards  delivered  in  at  the  cleili'a  table, 
where  the  aame  Mere  read,  and  are  as  follow, 


alioos  your  lordships  hare  had  of  any  Iransac- 
tieas  relatinc  lo  any  nrgociatious  or  ireatiea  of 
partitioo  of  the  Spanish  monarchy,  by  letter*, 
oroCberwise:  Anil  the  Commons  are  fully  as- 
\  that  your  toTdsliipi  will  readily  concur 
''    f  Ihem  in  this  inquiry,  which  Ihey 


conceive  absolattsly  uecessary  lor  the  safely 
and  honour  of  this  Kingdom,  and  the  preserva- 
tiim  of  the  peace  of  Europe." 

Then  the  maoagera  went  to  the  oonference, 
M)d  bring  returned,  colonel  Granville  reported. 
That  lh«y  hod  aUeailed  the  conference,  and 
oOered  what  tlie  House  liEid  (liiecletl. 

Apnl  8. 
Resoired,  That  an  humble  Addreaa  be  prc- 
HntedtohiaHajefty,  l.That  be  willpleaaeto 
f  iia  order,  that  the  Grand  Alliance  of  1689, 
wilh  the  two  Secret  Articles,  may  be  laid  be- 
fore Ibis  Howe.  SI.  That  the  treaty  made  in  the 
year  1698,  ttitb  relation  lotbeclectoral  prince 
of  Batsria's  haringpart  of  the  letritnrica  oflho 
crown  of  Spain,  msy  be  laid  before  this  House. 
S.  Thatthe  Powers  snd  JnsinicliKistbrmalunf 
ihelataTreatiesmay  be  laid  before  Ibia  Hone. 

Apn1  9. 

Mr.  Secretary  Veniou  acquainted  the  Honse. 

that  their  Addreaa  haTing  been  presented  to  hit 

majcaty,  his  rojicMy  bad  been  plaaaed  to  give 

Ofriar  for  tba  'Troativx  and  Powen  to  ba  laid 


■  Gnlielmus  Tertius  Dei  GratiiL  Magna  Bri- 
tannia, FnpciE,  et  Hibemite  Res,  Fidei  De< 
feasor,  &c.  Omnibus  ad  quo*  prasentesLiteria 
paTenerintSalolem.  Q,uumadconservandam 
unirersR  Buropn  ciuielum  pinrimuro  coodu- 
cere  atbitramur,  nt  do  efficaciasimis  Hediia 
qiiibus  redintegrabe  Pacia  Beneficia  eooAr- 


'  quillitati  imniutandn  periculum  « 
imminere,  qusm  sieveniatotReiCsihulicus, 
oullam  Sobolem  superstitem  relinqoens,  mo- 
'  riatnr,  (ilium  reia  Regem  diu  superesseexop- 
'  tamns)  sc  prwiide  principes,  iilam  auceca- 
'  oionem  nnntam  jurequam*irihus*indicanleSf 
'cmdeliaumum  IJellam  per  tol  florentia  Hegna, 
'  Protindas,  Diiioneaq;  eichant;  quAmq; 
I  Nobis  spea  maxima  elueeeoat,  bee  Belu 
I  RTerti posse, atq;  omnia amicietfelicitercom- 
I  poni,  si  de  cojusq;  RaiionibuselComiDodisia 
>  mediom  pra*i<li  eonsuleretur :  Quilm  Nobia 

•  deoiq;  innotescat,  Serenissimnm  Principem 

•  et  liominam  Dominum  l^idovicum   Deej- 

•  mum  Qiiartom,   R^^em  ChristisDissiinum, 

•  ac  Pnepotentei  Dominos  Dominos  Ordines 

•  Genenles  Fmderatarum  Bclgii  Prortnciarum, 
<  iu  eodem  prorsns  Animo  esse.  Sciatis  igitur, 
'  Qnnd  Nosftile  pradcDliasu in  Rebus gerenriia 
■  uaa  perfldclis  et  perqasm  dileeli  Consanguiaei 

et  Conriliarii  nostn  Gnlielmi  Cooitis  Poit- 
htidiK,  Vicecomitis  de  Cirencester,  Baronia 
~  ~  '  ,  Otdinia  Noetri  Pariaeelidis 
«  perfldtGi  at  perqnnm  dikdt 
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•  Coonngniad  et  Consiliuii  Nortri  Edwmrdi 

•  Cvnilu  Jeney,  uniaa  PTJaMiimum  SecreU- 

■  nonnnNaWTorumttahw;  plurimum  coofiii, 

■  eoadun  feciiuua,  onlJDHiniu  M  depaU*imiii, 
<  me  per  prawntet  tacimu*,  otdinunu*  et  depu- 


*  PlenipMentaritn  Nomtcm,  iluitM  et  conca- 
'  denlei  iitdinii  aut  eorum  alleri  plenun  et 
•.onuiiniiMlim  PatcMatem  alq;   Authoriutem, 

■  |Mriter  et  Uandatnin  ^enerale  el  ipecUIe,  ul 

<  pro  Nabia el  NoBtro Nomine, cumprterMOfum 
'  SeranisHimi  R^ii  CbriiliiiiHiimi,  ac  Domi- 

■  norum  Orilinum  Geneialium  Fteileralaruin 
'  Belf^i  ProTinaariini  Commioaario  ac   Pleiii- 

*  potcDtiaria,  tife  CommuMriut  ac  11eui|iolen- 

*  IwriU  de   et   Buper    FnenuMia    cuiKeDiant, 

■  coUuquanlur  et  tnctenl,  eaq;   omoiA  perfid- 

*  kot  et  concludant,  qiui  ad  Uella  do  IJuccei- 
'  aioM   HiepaDJca    iTinieiida,   ■tsbilieDdamq; 

■  Earopw  Pacem  omoi  meliori  moiki  fkdaot  ei 

<  oomlacaDt ;     Promiiteiiut  bona  5de   et  in 

*  Teriw  Begio,  Not  omaia  el  aingula  qiue  k 

<  dietia  ComniUaariiB  ac  neoipoieiitiariH  Nm- 

*  Iru,  rel  eonim  altero,  «i  PrznDliuni  coKlon 
■-Taatuit,  grata,  rata  et  finoa  faabiturai,  nee 
>  contra  eonitn  aliquid  conlnTenturcM,  aed 
'  eadem  laucta  et  inTwiaUliiar  obaerraturoa. 
'  la  quoram  omnium  n^jorcm  Fidem  ac 
'  Robur,  bwce  literaa  Haau  Noatri  ReKia 
'  tignataa,    Hague    Noatro    Angliv   SiriTlo 

*  mumri  fedmua :    Que  dabantur  in  Palatio 

*  Noatro  apud  KeDiington  Die  Sccniiito  Hen- 
■aiaJanaarii,  AnDoOunini  1099-1700  Regniq; 
'  Noatri  Uudecimo. 


cBri- 
ei  De- 

*  fcMor,  AccOnuuboBClaiDgulia  adquoa  prv- 
faeniea  Liters  perraneriai&luiem.  Quilmad 
'  conatrraodam  Quieletn  Publicam  plurimum 

*  conducere  artilramur,  ut  de  efficaciaaimia 
'  Mediii  quibua  redinU^^te  Pacia  Beneficia 

*  wdfiniiari  el  augeri  poaiint  aedulo  et  op- 
■portuni  prondealur :  Qiiiliaq;  Nobis  iono- 
'iracBlSereoiMimaDi  Primipein  et  Domioum 
'DomiDam   Leqiotdnm  Romanarum    Impe- 

<  latorein,  lam  Seraniaaimuiii  Priocipeiu  et 
'  DonuouiD  DamiDam  Lndortcum  Uecimum 
f^uartum  Rcgem  CbriaiiaDiaaimaiD,  ac  Pi«- 

*  potcDiea   Donunoa   Domiaoa   Ordinea    Oe- 

■  ueralea  Federatanim   Belgii  Profinciariim, 

<  in   eo   Aninio   ane,  ut  Cooailia   aua   No- 

*  biacam  inrieem  eomnDoicare,  et  de  iii  qiue 

*  ad  muUiaio  Amiciliam  firmiui  astringendam, 

■  juaeq;    preieoti)  tempoHa  Raliuuibui    maz- 

*  imi  accommoda  aini  in  commuDe  conaulere 

*  Klinl.      Mciatia  i^itur,  Quod  Noa  fide  pni- 

■  dentia  el  jo  Kebu*  gerendii  uiu  perdilecli  et 

*  peii)aam  fldclis  Conianifuinei  et   Coosiliarii 

■  Noatri  Gulietmi  Comilia  de  Portland,  Ordinia 

*  Nottri  Feriaeelidis    Bquiiia  i    ac  Conailiarii 

*  Noatri  Edirardi  Comilia  de  Jeraey,  aniua  pri- 
'  mariorum  Secretarwrum  Noatroram  Staioi, 
'  plurimum    confiai,  coadem  fedmua,  Mdiua- 


agawtt,iheE.^PeTliand  and  others,  [S34> 
'  indubitaloa  CammiaaariaB  et  Deputato*  Noa- 
'  tree,    danles   et  concedeotea    iiid«ra    Com- 

*  alleri,  plenain  ct  omiiimodam  potealaiam 
'  atq;  Autaritalcni,  paritar  et  Mandatum  ge- 
'  nnale  ae  apeciale,  ut  pro  Nobia  el  Nodnr 
'  Nomine,  mm  prtehtorum  tereniaami.  Ho- 
'  maoonim  Iraparatoria,  Hrreaiaaimi  Regis 
'  CliristianiBumi,  ac  Dorainorum  Ordiuam  Ge- 
'  neralium  Faderatarum  Bdgii  Prorinciaruin 
'  L'ammiacariia  ac  Ueputalia,  plena  eiiam  PO' 

*  tettaie  muniiit,  de  et  super  Prcmiaaia  con- 
'  teniaul,  colloquantur  et  Iractenl,  caqj  omtiia 
'  perficiaut  et  coocliidant  qua  ad  prsdictum 
'  flneroumui  meliori  modofaciautetuODducant. 
'  Proiiiilteniea  hiiiifk  fide  et  in  ^'erbo   Iteirio, 

*  Noi  omnia  el  »in;{ula  qute  &  dicti*  Culiitiii*- 
'  aariii  Notlria,  aut  ab  enrum  altero,  vi  Pnc- 
'  aenlium  concliua  fuerint,  grata,  rata  et  tirma 
'  habiluraa,  iiec  contra  eorum  aliquid  coutra- 
'  tenturos  aut  conlraTenlri  pawuroa.     In  qtio* 

<  rum  omnium  majorem  Fidem  ac  Knliur, 
'  haace  literaa  BInna  Nostra  Kegia  aiguatas, 
'  MagDoNotlroAnglinSigillnmuDirifecimus: 
'  Que  dabantur  in  Palatio  Noiiro  apud  Loo, 
'  Prime  Die  Menais  Jiilii  Anno  Domini   Alille* 

■  aimo  sexcenteaimo  nou^esimo  nono,  Regniq; 
'  Noatri  Undecirao.' 

Tbe  lord  Portland's  Paper  i<  as  follom :  vis. 

■  At  tbebeKinningoTtheBuniineTof  iheyear 
'  1699,  when  I  wai  in  Holland  at  my  country 
'  bouie,  and  nben  tba  king  would  hare  me  be 

■  concerned  in  the  uegonalinff  of  ibis  treaty 

<  with  tbe  emperor,  tbe  Frencb  liiii^,  and  the 
Stales  ;  being  very  uowillinglo  meddle  irith 


'  biiBineManin,fnim  wliicbl  waaretired  i  be- 

oufd  engage  m_    "* 

friend*  in  Hnlland,  anti  writ  into  Er.^laod  u 


Totrlw 


mytdf,  I  adfiaed  witb  my 


•AdmMi 


depiMfi 
oraoani 


iM  «  dapqiMam,  um  tt 


Hr.SecTelary  Vernon,  aamy  particular  friend, 
'  Wbalber  it  wai  adiia^le  for  me  to  en^|{e 
'  in  any  buiiineasegaini'  To  which  Mr.Vemon 
'  answered  in  lubtitaoce,  That  tbiii  would  not 
'  engage  me  but  for  a  little  while ;  thai  1  being' 
*  upon  lbs  plack,  and  i;Tnerally  acquainted 
'  with  tbe  foreign  ministers,  it  wuuM  be  euaier 
■[for  the  king  and  praperer  for  me  10  be  ein- 
'  ployed  lu  it  than  any  body  else,  that  mual  b« 
■  otherwiae  sent  for  un  purpose.' 

The  earl  of  Portland  being-  desired  bv  the 
lord  Sommers,  with  the  leave  of  Ibe  Hoaae, 
to  declare  if  he  pletaetl,  Whether  the  lord 
Sommera's  name  waa  mentioneal  in  the  letter 
he  received  from  Hr.  Secretary  Vernon ) 

Theearl  of  Portland  declared,  Tbitifbehad 
remembered  any  inch  tbin^  in  ihe  leti^,  and 
bad  not  ioaerted  it  in  the  pa|ier  which  be  had 
delitered  to  tbe  Honse,  lie  should  bare  thought 
he  bad  deceived  the  House. 

Ordered,  Tbal  the  rouvderatiun  of  theaaid. 
Report  be  adjourned  liU  to- morrow  morning. 
April  11. 

Ur.  Secretary  Vernon  prearated  to  the 
House  (puiauaiit  to  ibair  AddreM  to  bia  ma- 
j«^}M«inlTra«i«andTnBriatiMi«fthoB, 


337]  Jor  High  Crimes  and  Mitdemeanort. 

andof  lli<no»«aftir  tbem,  mnd  aicfacdDk  of 
tbcm;  aiM  IbeMhrtluie  wMrNil. 

Mr.  SaereUrj  Halves  presented  to  (be 
HcMHO  (punutnt  to  their  adilres*  to  hi«  ma- 
jest;)  tH  trKodatimi  nt  the  Treaty  btrtween 
Ibe  empgor  mai  tbe  Stalet  Geoeral,  called  the 
Onnd  AHiuice,  with  tbe  Kieparmte  Artidet, 
dated  Hay  19, 1689,  «Ddac<]uatnte<Ithe  Houae, 
Thai  ha  had  the  oriKiaal  id  hi«  custody  fot 
the  terriee  of  the  Huum.  The  title  of  tbe 
said  treaty  waa  read.  Then  tbe  Keport  of  the 
Conferetice  with  tbe  Lords  yetterday  wa«  read. 

Ordored,  Thai  Mr.  Secretary  VerroD  do  lay 
before  thia  Home  all  tbe  Letters  and  copiei 
oT  iMten  which  haje  paTii  between  himtelf 
umI  the  earl  of  PorilaiMl  in  the  yean  1698, 
]099,or  atany  otbertime,  withreUtioD  toany 
tical^concerDing  tbe  partilioo  of  tba  Spaniin 
doniinioD*. 

Ordered,  That  the  did  letter*  and  copiet  of 
Ictlera  be  laid  before  this   House  ta-morraw 


April  18. 

Hr.  Secretary  VeraoD,accordiD;  to  oHer, 
praacnleil  to  the  Hnuie  the  Letters  and  Copiea 
of  letter*  betweea  hin  and  the  earl  of  Porllaad, 
rdallDg'lo'lhe  treaty  of  partition,  trilh  a  list  of 
Ifaeni ;  apd  the  list  was  read. 

Ordered,  That  a  cominittre  be  appointed  to 
tiSMlatB  the  said  letters,  and  leport  tbe  same  to 
tbe  House';  and  a  committee  was  appointed  ac- 
ConUngly,  and  ihey  are  to  sit '  de  die  in  diem.' 

April  14. 

Sir  Godfrey  Copley  reported  from  the  Com- 
mittee appointed  to  iraoilate  the  said  letters, 
that  thev  had  translated  them  accordingly, 
and  he  JeliTcred  tlicm  io  st  tlie  clerk's  labfe, 
where  the  saint!,  and  the  copies  of  the  letters 
sent  by  Hr.  Secretary  Vernon  to  ilie  earl  of 
Portland, were  read  (allof  ibem  dated  in  tbe  year 
1699).  And  the  treaty  in  Hie  year  1698,  with 
the  aecrel  and  separate  articles:  and  also,  tlie 
treaty  called  the  (irand  AiliBncc,witli  tbe  sepa- 
rate articles,  dsteii  May  1!,  1689,  were  rca>l. 

Ordered,  That  the  iSerjeant  do  go  with  the 
mace  into  WentminKter-liell,  andtheCuurt  nf 
Bequfata,  and  placea  adjacent,  and  summon 
tbe  memben  there  to  attend  the  serrioe  of  the 
House  immediately.  And  he  went  accordinff- 
Ir;  and  being  relumed;  and  a  debate  being  in 
the  House  touching  the  lord  Sommers,  the 
House  was  informed,  Thai  the  lord  SuramMs 
bad  heard,  that  the  Mouse  wasapon  a  debate 
coocerning  him,  and  that  he  desired  he  might 
be  admittal  in,  and  heard. 

Hesolted,  That  the  lord  Sommen  be  ad- 
mitted in,  and  heard. 

Ordered,  That  candle*  be  brought  in ;  (and 
candlea  were  hrouglil  in  accordingly). 

Then  a  chair  was  set  by  the  aerjeant,  a  little 
witfaiQ  the  bar  op  the  left  hand  coming  in ;  and 
the  teqeant  had' directions  to  acquaint  the  lord 
Sommen,  Tbal  he  might  coma  in  ;  and  the 
door  being  opened,  bia  Mt4*bip  cauie  in,  and 
Hr.  Siwaker  uaDuntad  hit  IwMiip,  That  he 
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might  repose  himself  in  a  cliair  provided  for 
him  ;  end  his  lordship  was  heitrd  uhai  be  had 
to  offer  to  the  House :  and  after  his  lordahip 
withdrew,  the  House  came  to  this  resoluliun  ; 
Retolfed,  1.  That  John  lord  Sommers,  by 
advising  his  majesty  in  the  year  lfi9S,  to  iba 
'IVeaty  tor  Partition  of  ll^Spanish  monarchy, 
whereby  large  territories  of  tne  kingof'Spain'a 
domiDion*  were  to  be  delivered  up  to  Prance,  i* 


cniilty  of  a  high  c 

That  John  loni  Sommen  be  impeaclied  of  high 

crimes  and  misdemeanor*. 

Ordered,  That  Mr.  Harconrt  do  go  np  to 
the  Lorits,  and  at  their  bfir,  in  the  name  cf  tbB> 
House  of  Commons,  and  of  all  the  Cammont 
of  Bngbmd,  impeach  John  lord  Sommer*  of 
high  crimes  and  misdemeanors ;  and  acquaint 
them.  That  this  House  will,  in  due  time,  exhi- 
bit particular  Articles  a^inst  him,  and  make 
good  the  same. 

Resolted,  1.  That  Edwanl  earl  ofOrford,  by 
advisii^  bis  majesty  in  the  year  1698,  to  the 
IVeaty  of  Partition  of  the  Siiaiiish  monarchy, 
whereby  large  territories  of  the  kitig  of  !$pa'n'a 
dominions  were  to  be  delivered  up  to  France, 
isguiltv  of  a  ht|;h  crime  and  misdemeanor.  9. 
That  jfdward  earl  of  Urford  be  impeached  of 
high  crimes  and  misdemeauors. 

Ordered,  Tliat  col.  Brtrly  do  ^  up  to  tb« 
Lotus,  and  at  their  bar,  in  the  name  of  llie 
House  of  Commons,  and  of  all  the  Common* 
of  England,  impeach  Edirard  earl  of  Orfbril  of 
high  crimes  and  misdemeatiorv ;  and  acquaint 
them,  Tliat  tliis  House  will,  in  due  lime,  exhi- 
bit purticutar  Articles  ngaiust  him,  and  make 
good  the  same. 

Kesolved,  1.  ThatCharies  lord  Halifax,  by 
adrising  his  majesty  in  the  jMir  16i>il,  to  tbe 
Treaty  of  Partiii<m  of  the  Spmuisb  iiinnarchy, 
ivhereby  larui- turriturirs  ol'tbu  king  of  fjpain'a 
dominions  were  Io  be  deliveml  up  to  France, 
is  guilty  of  a  high  CTime  and  miMetueanor.  9. 
That  Oliaries  lord  HHlifax  be  impeached  of 
high  crilues  and  misileniranora. 

Onlereil,  That  Mr.  llrnges  do  go  to  the 
Lords,  and  at  their  bar,  in  the  name  of  the 
House  of  Common!!,  and  lA'  all  tht  Common* 
of  England,  im|ieach  Charies  loni  Halifax  of 
liigli  crimes  and  raisdcmcanors  ;  and  acquaint 
them.  That  ibis  House  will,  in  due  time,  exhi- 
bit particular  Articles  agunst  him,  and  nwk* 
good  the  same, 

April  15. 
Resolved,  That  nn  humble  AdJrest  be  pre- 
sentcit  to  bis  majenly,  that  he  tvill  be  pleased 
to  remove  John  lord  hammers,  Edward  earl  of 
Urford,  Charles  lord.Ualifai,  and  William  earl 
of  Portlaud  from  his  couucil  and  presence  for 

Beadved,  That  an  AiUresa  be  drawn  up 
upon  the  said  Resolutions,  and  upon  tbe  dcbatA 
of  tlie  House,  to  be  presented  lo^iis  majesty. 

Ordered,  That  it  be  referred  to  tlie  Com- 
mittee  (who  are  to  draw  up  tlieArticles  of  liu> 
peachmenl)  to  dmw  iip  tbe  taid  Address. 
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Rflfolved,  That  ttie  8ai«1  Adihrets  be  pretent-  \ 
ed  to  hit  miijaty  by  the  whole  Hook. 

April  10. 

Mr.  Bromley  reported  from  the  Committee, 
to  whom  it  was  referred  to  draw  np  an  Addreaa 
upeo  the  Resolutions  yesterday,  and  OAon  the 
debate  of  the  Hoase  to  be  presented  to  nis  ma- 
jesty. That  they  bad  drawn  op  an  Addms  ae- 
ooroinglT,  which  they  had  directed  him  to  re- 
port to  the  Hoase ;  wbich  he  read  in  his  pbee, 
and  afterwards  deKvered  in  at  the  clerk's  table, 
where  the  same  was  read,  and  (with  an  amend- 
ment) agreed  unto  by  the  said  fiowe»  and*  is  as 
Ibllows,  f  iz. 

fbe  HamUe  Addrbsb  of  the  House  oC  Com* 
moDS  to  the  King^. 

**  Most  gracious  Sovereifpi, 
*'  We  your  majesty's  moat  dutiful  and  loyal 
subjects,  the  Commoos  in  parliaioent  assem- 
bled, do  humbly  cra^e  leate  to  represent  to 
your  majesty  the  great  satisfiwtion  we  bare 
from  omr  lato  enquiry  coneeming  the  Treaty  of 
Partition  made  in  the  year  1698  (on  which  the 
treaiy  in  1609  was  lounded),  to  see  your  ma- 
JMty's  great  care  of  your  people  and  this  na- 
tion, in  not  entering  ipto  that  negociatioD  with- 
out the  advice  of  vour  English  counsellors : 
aad  finding  that  John  lord  Sommen  (on  whose 
jndgment  your  majesty  did  chiefly  relyin  that 
m  important  afiair)  did,  in  concert  withndward 
earl  of  Orfoid,  and  Charies  lord  Halifax,  ad- 
vise your  majesty  to  enter  into  that  treaty  of  so 
dangerous  consequence  to  the  trade  and  wel- 
lare  of  this  nation ;  and  who,  to  avoid  the  cen- 
sure which  might  justly  be  apprehended  to  fall 
OB  those  who  advised  the  same,  endeavoured 
to  insinuate,  that  your  majesty,  without  the 
advice  of  your  council,  entered  into  that  treaty, 
mul  under  your  sacred  name  to  seek  protection 
for  what  tliemaelves  had  so  advised ;  of  which 
treatment  of  your  majesty  we  cannot  but  have 
a  just  resentment.  And  that  they  may  be  no 
longer  able  to  deceive  your  majesty,  and  aboe 
your  people,  we  do  humbly  beseech  your  ma- 
lestv,  Uiat  yoii  will  be  pleased  to  remove  John 
lord  Sommers,  Edward  earl  of  Orford,  and 
Charles  lord  Halifax,  from  your  council  and 
prasence  for  ever ;  as  also  William  earl  of  Port- 
land, who  transacted  those  treaties,  so  unjust 
in  their  own  nature,  and  so  fhtal  in  their  con- 
sequences to  this  nation,  and  the  peace  of  Eu- 
rope. And  we  humbly  crave  leave,  upon  this 
occasion,  to  repeat  our  assurances  to  your  ma- 
jesty, that  we  win  always  stand  by  snd  support 
your  majesty  to  the  utmost  of  our  power, 
against  all  your  enemies  both  at  home  and 
abroad." 

April  91. 

Mr.  Speaker  reported,  Tliat  he  with  the 
House  did  yestenlay  present  to  his  majesty 
their  humble  Address;  and  that  his  majesty 
was  pleased  to  give  a  most  gracioos  Answer 
thereunto  as  follows :  vix. 
<^  Gentlemen, 

**1  am  willing  to  takf  all  occaaoni  of  thank- 


ing yea  very  heartily  for  the  assurances  yon 
have  frequently  gfiven  m^,  and  now  repeat,  of 
stending  bw  and  supporting  me  against  all  our 
enemies,  both  at  home  and  abroad;  towards 
whieh  nothing,  in  my  opinioB,  can  contribute 
so  maeb,  as  a  good  correspondence  between 
me  and  my  people ;  and  therefore  you  nsay 
depend  upon  it,  that  I  witt  em)doY  none  in  my 
service,  but  such  as  shall  be  ioooght  roost 
likely  to  improve  that  mutual  trust  and  confi- 
dence between  us,  wbich  is  to  necessary  in  this 
cm^ondnre,  both  for  om*  own  secoiity,  and 
the  defenca  ami  prsMrvation  of  our  aJlies.** 

Nays. 

A  Blesaage  from  the  Lords  by  sir  Robert  Le- 
gard  and  sir  Richard  Holford.    [See  p.  24a] 

Resolved,  That  an  Answer  be  returned  to 
the  Lords,  That  the  Articles  against  Uie  Lords 
impeached  are  preparing,  and  m  a  short  time 
this  House  wiU  send  them  up  to  the  House  of 
Lords. 

Blay  8. 

8ir  Bartholonicw  Shower,  acoording  to  or- 
der, Morted,  froM  the  oomnittee  to  whomli 
was  referred  to  draw  u^  Attieks  of  Impeach- 
ment  against  the  Lsfda impeached,  the  Aitidca. 
of  Impeachment  against  Edward  eari  ef  Orford, 
which  he  read  in  his  nlace,  and  ailerwarda  de- 
livered in  at  the  ckrk'a  tablAv  where  the  tuna 
were  once  read. 

Resolved,  That  the  said  Articles  be  read  a 
second  time,  article  by  article :  and  the  same 
were  severally  read  a  second  time ;  and  upon 
the  qnestion  severally  put  thereupon,  i^^reed 
unto  by  the  House  to  be  the  Articles  or  Im- 
peacfament  against  the  earl  of  Orford :  and  are 
as  follow:  [&ep.  241.] 

Resolved,  That  such  witoesses  as  are  ne- 
cessary to  be  made  use  of  in  relation  to  the 
said  Imoeachment,  have  the  protection  of  this 
House  dnring  their  attendance  upon  that  ser- 
vice. 

^ay  13. 

Reeolved,  That  a  farther  humble  Address 
be  presented  to  his  mi^y.  That  he  will  be 
gracioosly  pleased  efcrluaUy  to  answer  the 
Addrem  of  this  House,  far  removing  John  lord 
Sommers,  Edward  earl  of  Orfbrd,  Charles  lofd 
Halifax,  and  WUIiaai  eari  ol'  Portbnd,  from 
his  coandl  ami  pscsence  for  ever. 

May  16. 

The  Answer  of  Edward  carl  of  Orford  to 
the  Articles  of  Impeachment  against  him  was,- 
according  to  order,  read,  and  is  as  foUowv : 
[See  o.  846.] 

Ordered,  That  the  said  Answer  be  rcforred 
to  the  committee  appointed  to  drew  up  the  Ar- 
ticles of  Impeachment.  That  the  said  com- 
mittee do  prepare  a  Replication  to  the  said 
Answer. 

Mr.  Hareoort  reported  from  tfie  cemmitleg 
impointed  to  draw  up  Artidea  of  Impeachment^ 
Tlmt  they  had  draws  vp  AiHgM  acvordipgly 


»"J 


JmrHi^Cnttetmadh 


iiam  fbr  high  ciHMMiili 
be  md  the  ume  in  hii  pli 
'ddiRTol  ihiM  ■  Bt  Om  «lfft'i  table,  «rbere 
ibey  were  n«l,  «RmI«  fey  artid*;  ud  wfon 
thequctlion  uferallj  put  thereopoa,  agncd 
DDtD  by  the  House  to  w  Articles  oT  Impencb- 
meat  of  high  crimes  and  mi*demeaiion  aniiut 
the  nid  lord  Sommert ;  ud  we  m  follaw  .- 
ISee  p.  350.] 

May  S3. 

Sir  B.  Shower  repgfted  fmn  the  oMiidiiUw 
■ppmntod  Id  4iaw  ap  tb*  Aniclet  of  Imiiaach- 
iue«,  Thai  thej  bad  oMndered  of  the  iaamr 
of  Edwwd  aarf  of  Orfard,  aad  had  drawn  n 
a  Repliuation  tbcreanta,  which  tbejhad  di- 
rseied  bin  M  lapart  ta  Ae  Koum;  wtiioh  ke 
read  in  hi*  place,  and  afloward*  deirerad  hi 
at  the  ckrk'i  UMa;  wban  ifae  Mune  mm  read, 
and,  with  an  aneDdmeot,  agreed  unto  bjr  the 
Hoaie:  and  b  •«  fUIowi^  ;  ris. 

*■  The  €■■■!■■  have  conaidared  the  An- 
awer  oTEdward  earl  of  Orferd,  to  the  Articlaa 
aflBpaadiaeotezfaifciied  againat  Ub  bj  the 
Inugbb,  dtizetu,  and  bnimacs  mamH^d  fa 
fuBaMBB* ;  and  dn  aw  ttar  chain  of  high 
oiMM  aad  MJideMtaaoTi  oniiMt  nia  ta  ae 
frw,  aad  that  the  said  earl  m  guilty  in  ma^ 
namer  aa  ha  aiaiid*  aeoiacd  aiM  impaar^ad  ; 
and  that  the  Coninaaa  will  be  reaiy  to  praee 
Omr  dia^a  againel  him,  at  each  eoaeeiriait 
dfcftbU- 


Uay  37. 

K  of  the  lord  Soonner*  to  the 
^  <t  (Xbibitad  MtiHt  I 

waa,  aecomlmg  to  order,  read,  aM.ia  aal 
lows  :  [Sec  p.  SttS.} 

M»y3I. 
Mr.  Brilej  refined  from  tb« 
t»  wboM  H  w«  nfeived  to  dtaif  «p  the  Artielb 
•T  lanpaaeliBHit,  aad  wha  mK  to  onaaidw  ef 
the  uieaaaget  from  the  LoiA  relatiiig 


a  reiatioa  to 
aad  popart  the 
kad  eonwdcrad  the  laid  HMMages,  and  ioapact^ 
■d  the  pwcadwtfi;  and  that  thejr  bad  wawn 
■p  an  Jummr  to  the  UeaHge  ftni 


HkMmtiOmamilMt,  Tbattbev  haddmraop 
■  ■MiBaliontelhaABawerofAelotdaowMi 
W  dM  AtMm  af  l«Hwwhneiit  aibMMd 
agataal  hhn,  whkh  ibey  bad  ditacted  blmtai 
iHMrt  to  tba  Hoaae;  whiehberead  ia  hi* 
fiaoa  Md  rfkarwarda  dab Tmd  h  at  tfaa  ttek'i 
iabia,  where  ibataaw  wa«  read  aad  ajpaad  hM 
kj  the  Bonaa :  and  ia  aa  fUlowa :  via, 
1  Tki  ni iiWMii Mil  iwrtilMHiki  l^ii II 


Hwrv.        '     A.  1>.  ITDI. 

ofieknhtidBDMiiantathoAnioIea 


tM 


Comraoai  wiH  be  ready  to  prere  tbe 
each  ooorenicat  time  aa  ahall  be 
thai  purpose." 

A  Hasaagc  fiom  tbe  Lords  by  air 
Holfonl  Bud  Hr.  Pitt.  [See  p.  STO.] 

Mr.  Harcoart,  acconling  to  order, 
ftoat  the  Comwilee,  who  were  ap|i 
oaawder  of  tkt  MesMge  fiem  the 
SsMiday  hat,  and  aaarch  preccdeata 


Hiqbaid 

Mttd  W 
Lonta  ar 


at  the  cteik'*  table ;  where  tbe  aaroa 
waa  read,  and,  with  some  auendaMola,  agmd 
oato  by  ibc  Hoaie,  and  ia  as  foUowetii :  [Sea 

Amotion  betngmade,  and  the  question  bei^ 

e  Anioiaa  ef 


RM  ;  it  psaed  in  the  aegUiTe. 

Hr.  Haraoort  reported  from  the  Committee 
appointed  to  draw  up  Articlea  of  impeachment, 
and  who  were  lo  cowider  of  themesiage  from 
the  Loitli  tbe  fourth  of  Juike  ioslanl,  and  (o 
draw  Dp  what  aball  be  offered  at  a  conferanoe 
with  the  Lonli  upon  tbe  luiyect-ttiatter  of  tba 
aaidmemge,  that  they  had  drawn  up  the  now 
aeesrdtngly,  and  had  directed  htm  to  repert 
the  Hme  to  tbe  BoaK ;  which  he  read  in  tria 
ptaee,  and  afterwards  delirervd  in  at  tbe  cterk*a 
laUe ;  where  tbe  same  waa  read,  and  agteod 
OBlo  by  the  Hnuaa,  and  ii  u  tbUeweth :  [8m 
p.  Ml.] 

June  9. 


which  llMy  bad  directed  him  to  laporttoiba 
Hoaae;  wbieh  be  read  in  hi*  place,  aad  aAcf- 
wnid*  deUrered  ia  at  ibc  alerk'a  laUe ;  wh«a 
the  aame  was  reail,  aod  •Rteed  anio  by  Ika 
fl0Ma,asd ana* follow :  [See  p. 995.] 


Hr.  Harco«rtrnw4ed  fr 
>  whom  it  waa  rnfaiad  to 


impeaabmatrt,  tbat  they  had  (sccordiag  to 
or^)drawa  up  an  Anawcr  todio  mess^e  mta 
tkalMi^  rMMi4»y,wfaioh  they  bad  dimMd 
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him  to  report  to  ihe  Honse ;  which  he  read  in 
his  p!:Mi\  And  afterwards  delirered  in  at  the 
clerks  ta  I  lie ;  v^here  the  same  was  read,  and 
with  au  aniendme  >t)  ai^reed  unto  hy  tlie  House, 
and  is  as  tollowelh  :  [St^  p.  1287.1 

Tho  HouKe  pniceeded  to  take  into  considera- 
tion tiie  messa^  troni  the  Lords  yestentay, 
whereb}'  they  arqoiiinteil  this  House,  Tliat  they 
hafe  ap|Htiiiini  the  Trial  of  John  lord  Sonimers 
on  Friiiay  next,  on  the  iin|M-achment  ajj^inst 
him  ;  ami  llie  Mime  wu^  reuiL 

Ordered,  TiKit  Hie  said  Messau^e  be  re- 
ferred to  tiie  I'oinoiittee  ap|K>iuted  to  draw  up 
Articles  of  Impeaciunent,  to  prepare  an  Answer 
to  tlip  sui<l3ieKsH^i'. 

A  Messai'i  from  the  Lords,  by  sir  Richard 
JHoltiird  and  Mr.  (lery.  ''  Mr.  Speaker,  The 
Lords  do  df  sire  a  present  conference  with  this 
Uoiise  in  tut  Faintctl  Chamber,  upon  the  sub* 
ject-ni:«tter  of  the  list  conference." 

To  \\  hich  the  House  a^^reed ;  and  the  mes- 
«cni;rers  were  called  in  aifain,  and  Mr.  Speaker 
acquainted  them  therewith. 

Ordered,  That  the  Com.uittce  that  managed 
the  last  conference,  do  manage  th'is  conlerence. 

And  the  managers  went  to  the  conference, 
and  being  returned, 

Mr.  Harcourt  reporte<l.  That  he  had  (ac- 
oording  to  order)  carried  the  said  Answer  to  the 
Lords. 

Mr.  Hurcourt  also  reported.  The  managers 
appointed  had  met  the  Ijordsat  the  conference ; 
and  that  the  conference,  on  the  part  of  the 
Lords,  was  nianas^ed  by  the  duke  of  Devon- 
shire, who  acquainted  them,  &c.  [See  p.  1287.] 

June  11. 

Tlie  House  took  into  cunsiileration  tlie  Re~ 
port  of  the  conference  with  the  Lords  yesterdi^* 
Ordered,  That  a  free  conference  be  desired 
vith  the  I^nls  upon  the  subject-matter  of  the 
last  confercDce. 

Mr.  Harcourt  reported  from  the  committee 
ap|M)inte4l  to  draw  up  Articles  of  Impeachment, 
That  they  had,  according  to  order,  drawn  up 
an  Answer  to  the  Message  from  the  Lords  on 
Monday  last,  for  appointing  the  trial  of  the  lord 
Sommers  upon  Fnuay  next,  which  they  had 
directed  him  to  report  to  the  Honse ;  which  he 
read  in  his  place,  and  aflemards  delivered  in  at 
the  clerk's  table;  where  the  same  was  read, 
and  agreeil  unto  by  the  House,  and  it  as  fol- 
loweth;  [See  p.  S88.] 

Jane  13. 

Col.  Granville  reported.  That  he  having  (ac- 
cording to  order)  been  at  the  Lords  to  desire  a 
free  conference  with  their  lordships  upon  the 
loliject- matter  of  the  last  conference,  the  Loids 
answered.  That  they  will  send  an  answer  by 
messengers  of  their  own. 

The  engrossed  Articles  of  Impeachment 
•gainsi  Charles  lord  Halifax  were  read. 

Ordered,  That  the  Articles  be  carried  to  the 
Lords.  That  BIr.  Brugfis  do  carry  the  said  Ar- 
tides  to  tlie  Lords.  That  he  do  also  pray  and 
demand,  That  Charles  lord  Halifax  Uct  gite 


sufficienl  security  to  abide  the  judgment  of  the 
House  of  Lords. 

A  Message  from  the  Lords  by  Dr.  Newton 
and  Mr.  Gery ; 

**  Mr.  Sp<-aker,  we  are  comooanded  by  the 
Lords  to  acquaint  this  House,  tliat/'  &c.  [See 
p.  289.] 

Jime  13. 

Mr.  St.  Jt>hn  reported  from  the  Committee 
to  whom  it  was  referred  to  draw  up  the  Articles 
of  Impeachment,  and  to  whom  the  messages 
from  the  Lonls  yesterday  were  referred.  That 
they  had  draiin  up  an  Answer  to  the  said  mes- 
ssfres,  which  they  had  directed  him  to  report 
to  the  House;  which  he  read  in  his  place, 
and  afterwards  deUvered  in  at  the  clerk's  ta- 
ble ;  where  the  same  was  read  and  agreed 
unto  by  the  House,  and  is  as  folk>wetli ;  [See 
p.  99  ll] 

Ordered,  That  the  said  Answer  be  sent  (o 
the  Lords.  That  Mr.  St.  John  do  cany  the 
said  Answer.  That  the  Committee  nho  ma- 
naged the  last  .conference,  do  manage  the  free 
conference. 

And  the  managers  went*  to  the  conference ; 
and  beine  returned, 

Mr.  Iiarcourt  reported  what  had  happened  at 
the  conference  in  a  speech  of  the  lord  Haver- 
sham,  upon  which  the  managers  thought  fit  to 
withdraw  from  the  conference,  to  ihe  end  they 
mitfbt  acquaint  the  House  therewith. 

Onlered,  That  the  managers  do  withdraw 
into  the  Speaker*s  chamber,  and  colleet  the 
matier  of  the  Cf>nference,  and  what  was  said  by 
the  lord  Havershaiii,  and  report  the  same  to 
the  House.  And  the  Committee  withdrew  ; 
and  the  House  adjourned  till  the  return  of  the 
Committee. 

The  Committee  being  returned, 

Mr.  Harcourt  reported  the  matter  of  the  free 
conference,  and  the  wonis  which  the  lord  Ha- 
versham  had  spoke  thereat,  which  he  read  in 
his  place,  and  atlerwards  delivered  in  at  the 
clerk's  table ;  where  the  same  was  read,  and  is 
as  followeth  ;  [See  p.  292.] 

Resolved,  1.  That  John  lord  Haversham 
hath,  at  the  free  conference  this  day,  uttered 
most  scandalous  reproaches  and  fal>e  expres- 
sions, hi^ly  reflecting  upon  the  honour  snd 
justice  ot  the  House  of  Commons,  and  tending 
to  the  making  a  breach  in  the  good  correspon- 
dence between  the  Lunls  and  Commons,  and 
to  the  interrupting  the  public  justice  of  the  na- 
tion, by  delaying  the  proceedings  on  the  im- 
peachments. 8.  That  John  lord  Haverabam 
be  charged  before  the  Lords  for  the  words 
spoken  by  the  said  lofd  tliis  day  at  the  free 
conference:  and  that  the  Lords  be  desired  to 
proceed  in  justice  against  the  said  lord  Haver- 
sham, and  to  inflict  such  punishment  upon  the 
said  lord,  as  so  hii;h  anoflfeoce  agaisst  the 
House  of  Commons  does  deserve. 

Ordered,  Tliat  sir  Christopher  Muagrave  do 
carrv  the  said  Charge  and  Mesolution  to  the 
Lords.  . 

A  IfaiMgi liMilht IiMdi  fcgr  Dr. NewtMa 


315] 


Jar  fitgk  Crtntet  and  MitdemtOHort. 


[346 


%tA  Hr.  Gcry;  "  Hr.  Speaker,  the  Lords  hav-  i  Boiim-,  that  the  lord  Soramer*  hiTinvtnrorined 
ing  been  iDrnnned  by  thdr  managen,  th«t  llie  Lord*,  (bat  sir  Slepben  Fox,  Jolin  Smith, 
■eoM  ialcrraptioQ  happened  at  the  free  canfe-     eaquire,    William    Lowodi,  enquire,    SleiiliMi 

rcncc,  which  Iheir  ionl*hi|>i  are  concemed  at      " '"    —  '    "'-"' —  "-' 

becaoM  they  •riiti  that  aulhiog  should  iiiter- 
nipt  the  public  buaineu,  do  dnire  Ibe  Cooi' 
moM  would  come  a^in  presently  to  the  ui< 
free  conference,  wbiuli  tl)ey  do  not  doubt  wil 

prore  the  best  expedient  to  iirerent  the  iiicon-  |  (beir  teaiimomes  at  the  nid  trial. 
>f  a  mituadenlBudiDg  upon  what  has    letltf  wliicb  hit  majesty  was  pti 


Harrey,  esquire,  and  William  Gulilon,  ec- 
(|uire,  member!  of  this  House,  may  be  ma- 
terial witnesses  fur  him,  at  bia  (rial  on  TuetdaT 
ueit  in  Westminster- hall,  the  Lords  desir* 
[bat  they  amy  have  Icare  to  attend  end  gir* 
.  _:_.__.■ 1 -J  .  :_.       And  that  » 


RcMlvcd,  That  tbis  House  will  aeod  an  an- 
•wer  by  meaMiigers  of  tlieir  own. 

And  the  messengers  were  called  in  again, 
■nil  Hr.  S()eak«  acquainted  them  therewith. 

^r  Chnstopber  Mu^rsTe  reported.    That 

lie  had  been  ot  tbe  Loi^a,  and  (according  to 

order)  delivered  the  Cliarge  acid  Hesolulioo  of 

the  House,  relating  to  the  lord  Iltnershara. 

June  14. 

irJuIinHoi- 
Speaker,  Ih 
Lords  have  commanded  us  to  acquaint  this 
House,  Ifaat  upon  the  occpsinu  of  their  bst 
Message  yestenlay,  iu  order  to  continue  a  good 
correspondence  between  tbe  two  Houses,  their 
lordebips  diil  iromedialely  appoint  a  Cooimil- 
tee  to  stale  the  matter  ut  tbe  free  conference, 
and  also  (« inspect  preeedenta  of  what  baa  hap- 

Kned  of  the  like  nature ;  and  that  the  public 
siuess  may  receive  no  intemiptinn,  the  time 
tleiired  by  their  lordaliips  fur  renewing  the  tree 
conference  being  cUpsed,  their  lordships  desire 
a  present  free  conference  in  Itie  Painted -cham- 
ber, upon  the  subject- tnatier  of  tbe  last  free 
conference." 

Hesolred,  That  tbis  House  wiUseod  an  an- 
swer by  messengers  of  their  own. 

And  the  meuengers  were  calleil  io  again, 
and  Mr.  ^wakrr  acquainted  them  therewith. 

Resolrcd,  That  un  answer  be  returned  to 
the  Lords,  That  the  Commons  are  extremely 
tlGsirous  to  preserve  a  gnoil  correspond  en  re  be- 
iweeo  tbe  tno  Houses,  and  to  expedite  the  ' 
trials  of  the  iinpeaclitd  lords ;    but  do  conceive  I 


tilb  the  hnnoarof  the  Com-  i  Francklyii  and  si 

w  the  (lee  conlerence,  until  iliey  '•      "  Air-  Speaker,  \\c 


1693,  being  now  in  this  House,  w'A\ 
be  necessary  tor  his  defence  at  bis  trial,  they 
desire  that  tbe  said  letter  may  lie  produced  at 
ihe  said  Iriil. 

Revolved,  That  this  House  will  send  an  An- 
swer to  the  soid  Metsage,  by  messengera  of 
ibeir  uwn.  < 

And  the  metsengen  were  called  in  agaiD, 
and  Mr.  Speaker  acquainted  thera  llierewitb. 

Ordered,  That  the  Committee  irlio  were  ap- 
pointed to  draw  up  the  Articles  of  Impeschr 
meni,  do  consider  of  tbe  reasoiia  why  Ibis  House 
cannot  proceed  to  the  Iris!  nf  tbe  lord  Summers 
to-morrow  morning,  soil  report  tbe  same  to  the 

Ordered,  That  the  said  Measage  ba  Nferred 
to  the  said  Committee. 

Jnne  16. 

A  Klessige  from  tbe  Lords  .by  Mr  Jobs 
Prancklyn  and  sir  Richard  Hulford. 

"Mr.  !4|ieaker,  The  Lords  bare  commanded 
us  to  acquaint  this  House,  that  the  lord  Hali- 
tax  balh  piii  io  his  Answer  to  the  Articles  ex- 
hibited againt!t  hiin  by  Ibis  House,  and  to  de- 
liver a  cnjiy  thereof  to  this  House. 

"  Al-xi  tbe  Lords  have  commanded  ds  to  ae- 
quaint  this  Mouse,  that  Ibis  House  having,  the 
hi»t  iliiy  uf  April,  sent  up  to  their  lordships  an 
impeacliincui  KgHinsI  William  earl  nf  Portletid, 
fnr  high  criuim  and  misilemeanors,  and  tliere 
b^ng  as  yet  no  particular  Article*  exhibited 
agunst  hiin,  tlieir  lordshi|ni  think  themselvt* 
obliged  Io  put  this  Housie  in  mind  thereof." 


ruinded  by  the 


ing  justice  upon  John  lord 'Havmliam,  lor  Ihe    ing  a  good  corrc»iK>nden 

indignity  be  yesterday  offered  to  Ibe  House  of'  Houses,  and  to  put  ihe  <:barge  agaiust  John 


Coini 

Ordenil,  That  tbe  lord  Cheine  do  carry  the 
said  Answer  Iu  the  Lords. 

Hr.  Bruges  repnrted.  That  he  had  earried 
the  .\rtit'les  of  Impeachment  again^il  Charles 
lord  Halifax  In  die  Lords,  and  had  dctnanded. 
That  the  said  lord  Halifax  do  give  security  to 
■Mdethejudtrmenlof  the  House  of  Lordi. 

The  lord  Clieine  reported.  That  be  bad,  ac- 
cordine  to  order,  been  at  the  Lords,  and  'deli- 
vered tne  Answer  to  their  lordships'  Heae^^. 
June  16. 

A  Mesaage  fmm  tite  Lords  by  air. Ricbard 
Hulturd  and  Dr.  Newton  :  "  Mr.  Bpcoko',  we 
dby-     ' 


lord  Haversbam  io  a  course  of  justice,  i 
lordship's  moiion,  they  have  ordered  liis  lonl^ip 
a  copy  ot  the  charge  against  him,  and  that  he 
do  put  ill  his  Answer  ibereuoto,  in  order  to  bring 
that  matter  toll  speedy  jodgmeot." 

Jime  17. 
Onlercd,  That  no  meniber  of  ibis  Hoiiae  do 

Caame  to  go  into  the  plsoe  anpoiDted  by  tbe 
td*  for  tbe  trial  of  tbe.lord  somroeis,  witb- 
out  leave  of  this  House. 

Ordered,  That  the  oericaot  at  aiaas  attend* 
ing  thia  House,  do  go  with  tbe  umcg,  and  sum< 
moD  all  Ihe  membeia  of  ibia  House  that  are  in, 
or  about  WeBimitMter-faall,  inmwdiately  to  at* 
lead  Oh  MTTiBB  of  Ike  HoQN. 


M7J  IS  WILUAM  UL 
Aad  be  want  ■oeordiii^j' ;  and  bting  re- 
Mr.  Htreoart  Kported  fron  tite  CoDMMtlee 
^Moietad  lo  draw  up  Artictn  ef  I  iBpetchaail , 
•M  WwboiB  ihe  ■eiuigti  trew  the  Lcfdg  y«i- 
tenUy  wm*  icftated,  to  ibaw  ep  Rmmbb  irfay 
Ibej  CHmal  praceed  to  tfae  tiwl  of  tbe  lor.l 
BMamera  Ihia  tlajr,  tbit  ibey  had  drawo  up 
BaaioiH, which  llicy  liad  direcled  kim  to  refxiit 
to  Ibe  UonK  acoordiogW,  whtcb  be  read  ici 
kia  place,  and  aAerwanb  dclifcrcd  in  at  tbe 
dat^'i  table,  «bttre  tbe  mne  were  read  and 
•rned  unto  bj  the  Houae,  and  are  aa  foUow 
iSee  p.  306.] 

Raeeliad,  Tbat  Km  (aid  RcMnu  be  Mat  by 
k  ineBage  ta  the  Lordt. 

Ordered,  That  the  earl  of  Djiert  do  cairv 
tba  Mid  mtamfce. 

The  eari  of  Dyaert  reported  to  the  Honae, 
that  be  bad,  aecordiog'  to  their  order,  oanieJ 
up  their  ncaaage  lu  lite  Lorda. 

Ordered,  That  no  lacniher  of  thii  Heoae  do 
fiiaiiinii  to  appear  at  the  place  enacted  tgr  the 
pratadcd  trial  of  tbe  tmpeacbmeal  of  tba  k>rd 
Bomineia,  under  tbe  penalty  of  iDcurriBg'  the 
•InMt  diiplnaare  of  tbk  Uowc 
June  18. 

Ordered,  Thai  a  Commiltee  do  inipectthe 
Larda'  Jouraali,  with  relation  to  tbe  pcvoeed- 
iiwi  uninai  the  impeached  Lorda,  and  repon 
what  they  find  therein.  That  tbe  CouMWltee 
who  were  ai^ointed  to  draw  up  the  Artidea  oC 
Impeaohment,  be  the  aaid  Committee.  That 
nemembar  of  ihiaHoMadopreiuine  to  go  out 
of  town.  That  all  membera  of  Ihit  Houae  de 
attend  tbe  ccrrice  of  the  Uouta  on  Fridaj 
noriiiiy  next. 

June  SO. 

A  Menage  from  the  Lordi  by  «r  John 
Francklyn  and  lir  Lacon  William  CbiU.  "  Mr. 
Hpeabcr,  We  are  commanded  by  the  I^rda  to 
ac(|painl  this  Hotue,  that  llie  Lord*  bare  ap- 
pointtd  Monday  the  iSrd  day  of  thia  initaot 
June,  at  ten  o'clock  Id  tbe  torenoon,  for  thi 
trial  of  Edward  otrl  ofOrford,  in  WeAmiorter- 
hall.  Aim,  that  they  kre  commanded  by  the 
Lords  to  delirer  to  thia  HooaeacopyM  the 
hrd  HaTCTaham's  Answer  to  tbe  cfaar^  agpuiM 
faim.  Alfo,  that  (be  Lords,  in  Aaawer  to  tbf 
Mcasat^  of  tbe  Commooa  of  |be  irth  ioatant, 
My,  ftc"    [8ee  p.  318.} 

Reaolred,  In  anaw«r  to  tbe  mttmgt  of  tbe 
Lords,  apnnntiaE  Monday  next  fbrdie  trial  of 
tbe  earl  of  OrfonI,  That  (be  Lordi  have  been 
acquainted,  (bat  die  CommoDi  would  proceed 
in  tbe  fint  place  gainst  tbe  lord  Sommen ; 
■Dd  they  are  ready  to  go  to  that  lotd'a  trial  aa 
M  tba  Commons  M*eieui*«daatiift  '' 


far  tha  aflront  offered  t»  the  Beosa  «f  C«fn< 
awns  by  the  lord  HaTenbaiB  it  the  fraeom- 
fc^we ;  and  that  die  neoeRary  pi  <iliiMiM<M 
an  adJHted  by  a  commiUee  af  Mth  HoosH. 

OrJerad,  iW  (ha  lard  Mordant  do  cany 
tbe  said  Aiiwar  to  the  Lat4i. 

3fc>  hwd  Moitet  wfMi  to  Mm  IIimi, 


tgviut  Ihe  E.  ^Portiend  Md  athert.  [546 

That  be  bad,  aeeordiag  to  order,  carried  (heir 
Aaawer  to  ibo  Lorda. 

Mr.  Brugta  reported  ff«m  (be  Committee 
aiyainted  ta  iaapcat  tbe  Lords'  Journsli,  with 
rektioa  to  tbe  proceedings  ^faiost  the  im- 
peaebed  Lords,  and  rapott  the  same  to  the 
Ho«we,  (bat  (bey  had  inspected  the  same  ac- 
oordingiy,  and  bad  directed  bim  to  reMrt  what 
tbav  £d  therein  ;  which  be  rend  in  his  ptaca, 
awi  sAerwards  deHrered  in  at  the  derk'*  table, 
where  the  same  wia  read,  and  is  as  fujiowetb, 
ria.    tSee  p.  309.]    After  which  K^nrt  read, 

Ordeied^That  the  seijeant  do  go  with  the 
maoe  into  neatmtnster-ball,  and  courts  (here, 
and  Court  of  Request,  and  places  adjacent,  aud 
summon  die  members  diere  to  attend  the  sec- 
vice  of  tha  House  immadtetely. 

And  be  went  aceordingly ;  and  bang  re- 

Hesolred,  That  Ifae  Lords  hare  refused  jus- 
tice to  (be  CommooB  upon  tbe  impeachment 
against  the  lord  Sommets,  by  detiying  Aecn  a 
comtnittee  of  both  Houses,  which  was  desired 
hj  tbe  Commons,  as  the  prt^wr  and  only  me- 
ified  of  aetlCng  the  necessary  preliBinaries,  in 
enter  to  iba  proe«ediiv  to  tlie  trial  of  the  sud 
lord  SoaiDon  with  fefihct :  and  afterwards,  by 
proceeding  10  a  prateoded  trial  of  the  said  lord, 
which  could  tead  only  to  protect  bim  from  jns- 
tioe,  by  colour  of  an  illegal  acqnitta] ;  agaiuU 
which  proceedings  of  the  Lords,  tbe  Commons 
do  solemnly  protest,  as  being  repugnant  to  tbe 
rule*  of  justice,  and  ibereTore  null  and  roid. 

RasoTted,  That  the  House  of  Lords,  by  tbe 
pretended  trisi  of  John  totd  Suamert,  nave 
endeavoured  to  orerturn  tberwht  of  impeach- 
ments lodged  in  the  Houae  of  Conimona  by  tba 
andeol  constitution  of  this  kingdom,  for  tha 
safety  and  protection  of  tbe  Commons  agaiott 
the  power  of  great  Eoeu ;'  and  hare  made  an 
iuTasion  upon  the  liberliea  of  the  subject,  by 
laying  a  faundatiou  of  impunity  for  the  grutart 
uffendera. 

Resolved,  That  all  the  ill  eonsequence* 
which  may  at  this  time  attend  tbe  delay  of  the 
supplies  given  by  the  Commons  (br  preaerri^ 
thepuUic  peace,  and  maintaining  tae  balaaCe 
of  Enrop^aysupportiiy  our  allies  against  the 


deavoun  to  nuke  a  breash  between  tbe  two 

Ordered,  That  Ihe  Massage  this  day  from 
the  loda  ba  referred  Is  the  Comnitiaa  wba 
'raw  up  tbe  Artidea  of  Im- 


Ordered,  Thtt  thasaidCoaimitteeda  ceaadie 
of  tba  prooeading*  hatwaaa  tbe  two  Uouses  re- 
latiag  to  tba  impeached  Lords,  and  state  to  this 
Uoase  thamattarof  Act,  in  ordertothejusti- 

»lioB  of  ibis  House  m  their  proceedingi. 

A  Ueaaagc  from  the  Lord*  by  Dr.  Newton 
■ad  Mr.  Gwy.    «  Mr.  Spesker,  ! 
tha  MMawe  of  tba  F  -       "  " 
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fbej  nil^t  bare  Iroown  by  tke  Record!  of  the 
HoMe  of  Lonb,  tbat  the  Lords  hare  proceeded 
to  the  trial  of  the  lord  Sommers  od  Tuesday  last, 
bemfj^  the  day  appobted ;  and  the  CommoDa 
DOC  appeuing  to  maintain  their  Articles  against 
the  and  lord,  the  Lords  haTe,  by  judgment  of 
their  House,  acquitted  him  of  the  Articles  of 
fmpeoehmeiit  against  him  exhibited  by  the 
Home  of  Commons,  and  all  things  therein 
eootiiiied;  and  hafe  dismissed  the  said  im- 
pcacliroent* 

**  And  the  Lords  bare  appointed  Monday  next 
for  the  trial  of  the  earl  or  Orfbrd ;  on  which 
day  they  will  proceed  on  the  said  trial. 

**  The  Commons  still  pressing  for  a  committee 
of  both  Homws  (which  the  Lords  nerer  can 
oonaent  to)  fbr  the  reasons  already  gif en,  tbeir 
brdsfaipe  can  infer  nothing  from  their  persistnig 


in  that  demand,  than  tbat  they  nerer  destgned 
to  bring  any  of  their  iropeachmenta  to  trial. 

'*  Asto  the  lord  Hafersham,  his  Answer  is 
now  before  the  House  of  Commons ;  and  the 
Lords  resolve  to  do  justice  in  that  matter.** 

Ordered,  Tbat  no  member  of  this  House  do^ 
presume  to  aopear  on  Monday  next  at  the  pre- 
tended trial  or  the  earl  of  Orford,  upon  pain  of 
incurring  the  utmost  displeasure  of  this  House. 

For  the  copy  of  the  Answer  of  Charles  lord 
Halifax,  sent  down  from  the  Lords,  to  the  Ar- 
ticles of  Impeachment  exhibited  against  him, 
and  the  Paper  sent  down  from  the  Lords,  en- 
titled, *  The  Answer  of  John  lord  Haversbam, 
*  to  the  Charge  exhibited  against  him,'  being 
liefer  read  in  the  House  of  Commons, 
p.  399. 


418.  Proceedings  against  Thomas  Fuaser,  of  Beawfort,  Captain 
Simon  IPuaser,  and  others,  for  Treason  and  other  Crimes ; 
10  William  III.  a.  d.  1698  *  [Now  first  printed  from  the 
Records  of  Justiciary  at  Edinburgh.] 

sone  to  Faraline ;  Alexander  Fraser,  tone  to 
Migane ;  Tawes  Fraser,  brother  to  Garthbeg; 
Thomas  Houstoune,  sone  to  the  mmister  Jt 
Stratharrick ;  Thomas  Fraser  M«William, 
J*c  Jan — serrant  to  Foyre ;  £neas  M^Bayne, 
brother  to  Drummond,  in  Doirs;  William 
F^raser.  of  Ghusachan ;  John  Fraser,  sone  to 
Teynakeill ;  Hugh  Fraser  sone  to  8trowyie  ; 
I>onald  Baine  M%wan  J'c  Alaster,  pyper  to 
the  laird  of  Glenmoristoune ;  Donald  Gromach, 
human  to  William  Fraser  sone  to  Teynakeill ; 


OcBiA  JnsncuRLc,  S.  D.  N.  Reekie  tents  in 
Pnelorio  Bnrgi  de  Edinbm^,  rigesimo 
•eptimo  die  mensis  Junii,  nullesimo  sex- 
otnleaimo  nonogesimo  octaro,  per  honor- 
■biles  Tiros  Dominos  Colinum  CampbeO 
de  Aberachill,  Daridem  Home  de  Croce- 
rig,  Joannem  Lauder  de  Foontainhall, 
ArehiMdum  Hope  de  RankeiUor,  et  Ja- 
cobmn  Falconer  de  Phesdoe,  Commis- 
SMttrios  Josticiarii  diet.  8.  D.  N.  Regis. 

Curia  legittime  affirmata. 

T*UE  said  day  anent  the  criminal  leCten  of 
treaiooe  raised,  intented  and  pnrraed^  at  the 
jmatsBoeof  sir  ^ames  Stewart,  or  Goodtreea,  hia 
■iMfatiiri  adrocat  for  his  highness  interest,  and 
asliifiog  warrand  and  oodimiasione  from  the 
lorda  of  pririe  ooundll,  agamst  ThoDW  Fraser, 
dT  Boawibrt ;  captain  Suneonf  Fhuwr  his  8one;C 
Wflliam  Fraser,  of  Foyre ;  Hugh  Fraaer,  of 
KinmooaTie ;  Willhan  Fraser,  of  Dalcnig; 
William  Fraser,  of  Erchitt ;  Alexander  Fraaer, 
of  Calduthill ;  Hugh  Fraser  alias  Hoostoon 
Oiff,  in  Leadchin ;  Alexander  Fraser,  of  EUren ; 
John  Fraser  his  brother ;  Alexander  Fraser, 


*  Of  some  of  the  Depositions  in  th'is «.«»», 
iinpwfect  acoouiit  was  printed  in  the  year 
1704,  in  the  "  Coltection  of  Original  Papers 
sboatthe  Scots  Pkit,"  and  is  ioKrted  in  the 
Sommers'  Tracts. 

t  So  in  the  Record,  of  which  the  spelling 
is  retained. 

§  The  notorious  Simon  lord  Lorat  See 
more  of  him  in  the  proceedings  relatifo  to  the 
fik^uPlot,  ▲.  D.  1704.  Sss  also  hia  triali  a.  d. 
1746-7. 


Donald  Mantach  M*Ean  in  Lagbuy;  Hugh 
Fraser,  younger,  of  Bochmboi ;  John  Fraser, 
brother  to  CuldQthell,dder:  Tliomas  Fraser, 
elder,  of  Strowie ;  Hugh  Fraser,  brother  to 
Erchitt ;  Alexander  Fraser,  sone  to  Mr.  James 
Fraser,  minuter  at  Kirkhill,  and  master  Rob«rC 
Monroe  miniater  at  Abertarfie:  Making  men- 
tkm.  That  where  be  the  UWes  of  this  and  all 
other  well  goremed  realmes  the  crymes  of 
treasone  and  rebellione,  as  lykewayes  of  un- 
lawftill  leagues  and  combhiationes,  and  die 
oouTOcatmg  or  oonrening  of  subjects  in  armes 
without  the  warrand  of  authority;  and  the  oc- 
cupying, powcssing,  stuffing  and  fortifying  of 
houses  and  ibrts,  with  armed  men  and  other 
profisiones;  as  also  the  wav laying,  seizing, 
apprehendinr,  and  making  nee  soojects  pn- 
soners,  and  detamiog'  them  in  pri?ato  caroere, 
or  in  bondage  and  captivity,  and  treating  them 
with  insolence  and  cruelty ;  as  lykeways  the 
ravishing,  or  ofibring  to  nrisb  women  hj 
force  and  violenoe,  and  without  respect  to  tbs 
qnality  or  conditione  of  the  persons  injured  or 
even  to  common  humanity ;  and  the  persisting 
in  the  said  yiolenoe,  rapt  and  rafisoing,  bj 
carrying  the  nrished  about  from  pUoe  to  place, 
at  the  pmtfart  of  the  nriihen,  are  punishable 
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witli  the  confiscation  oF  lyfe,  lands  and  goods ; 
Lykeas  bj  tbc  act  of  parliament,  James  1st, 
jiarliament  Ist,  capt.  3,  it  is  statute,  that  noe 
man  openly  rebell  ai^fainst  his  majcstie  under 
the  paines  of  forfaulture  of  lyfe  and  goods ;  and 
by  the  actof  piirliiinient  Jiimes2ud,  parHameot 
6f  cap.  24,  it  IS  statute,  that  wlio  committstrea- 
gone  against  the  king's  {lenionc  and  majestie, 
rises  in  fear  of  vrarr  against  his  majestic,  rc- 
oepts  and  supplyes  such  as  have  comtnitteil 
treasone  or  stuns  their  houses,  und  holds  tliein 
against  the  king,  or  stuffs  houses  of  their  own 
in  furtherance  of  rebel  Is,  shall  be  puiUNhed  as 
tray  tors.  And  by  the  act  of  pari.  qu.  Mary 
pari.  9,  cap.l  75,  it  is  statute,  that  none  at- 
tempt to  doe  or  raise  any  bands  of  men  of  weir 
on  hone  or  foot,  with  cuWerings,  pistolls,  picks, 
or  other  inunitione  bellicali  uitlioiitspc< 
ciat  licence,  in  wrytc  of  our  sovercigne  lady 
and  her  successors,  under  the  paiucof  deiith,  to 
be  execute  upon  the  raisers  of  the  saids  bands, 
as  also  upon  thein  that  ryses  and  conveans  in 
bands:  and  by  the  act  James  6th,  pari.  8, 
chap.  131,  it  is  statute,  that  none  of  the  subjects 
presume  to  convocat,  conreen  or  assemble,  for 
uoldiiig  of  council  Is  to  treat,  consult,  and  deter- 
mine in  any  matters  of  state  civill  or  ecclc- 
siastick,  except  iu  the  ordinar  judgments,  with- 
out his  majesties  speciall  command  or  express 
licence,  under  tlie  paines  made  against  such  as 
unlawfully  couTocats  the  leidges;  and  be  ano- 
ther act  James  6th,  parliament  10th,  chapter 
12th,  It  is  statute,  that  noe  leagues  or  bands 
be  made  amongst  the  subjects  of  any  degree 
without  the  king's  privity  and  consent,  under 
the  pain  to  be  holden  and  execute  as  movers  of 
seditione  to  the  breach  of  peace,  which  two 
last  acts  are  ratitie4l  Charles  the  2nd,  par- 
liament 1st  chap.  4lh ;  and  by  the  act  Cliarlei 
2od,  parliament  first,  chap.  5th,  it  is  declared, 
that  it  is  and  shall  be  high  treasone  to  the  sub- 
jects of  this  kingdome,  or  any  number  of  them, 
more  or  lesse,  upon  auv  ground  or  pretext 
whatsomefer,  to  ryse  and  continue  in  arms,  to 
mantaine  any  forts,  strengths,  or  garrisones, 
or  to  make  any  treaties  or  leagues  with  for- 
raigncrs,  or  amongst  theraseUes,  without  his 
majestie's  speciall  authority  and  approbatione 
lirst  had  anu  obtained  thereto ;  and  by  the  act 
Charles  the  2nd,  parliament  first,  session  2nd, 
chapter  2nd,  it  is  statute  and  declared,  that  to 
ptott,  contryve,  or  intend  to  levie  warr,  or  to 
fake  up  armes  against  the  king,  or  any  commis- 
aionat  by  him,  is  ponisbable  as  high  treasone ; 
Lykeas  by  the  act  Charles  the  3nd,  parliaoient 
3nd,  chapter  1 1th,  it  is  statute,  that  in  tyme 
comeing,  in  all  cases  of  treasonable  liseing  in 
armes  and  open  and  manifest  rebell ione  against 
bis  majestie  and  his  authority,  his  majestie's 
advocat  for  the  tyme  may  and  ought  to  insist 
against  and  prosecute  such  |)ersones  as  he  shall 
be  ordered  by  the  king  or  his  privy  councill  to 
pursue,  and  if  the^  becitedanddoe  not  appear, 
the  justice,  notwithstanding  of  their  alnence, 
may  and  ought  to  proceed  to  consider  and  give 
mterloquitor  upon  the  ly  bell,  and  if  it  be  found 
relffant  admitt  tho  same  to  the  koowledge  of. 


ane  assyse,  and  upon  their  verdict  ffinding  the 
same  to  be  proven,  the  Doome  and  Sentence  of 
fforfaulture  ought  to  proceed  and  be  given  in 
the  same  manner  as  if  the  pcrsonrs  accu6e4l 
had  compeired  and  were  present,  which  raising 
cotivocatmg  and  conveening  in  amies,  with- 
out or  against  his  majestie's  authoritie,  with  the 
other  crymes  forsaid,  are  highly  aggravat,  aud 
the  treasone  and  rebel lioiie  becomes  yet  more 
open  and  manifest  when  the  pcrsoncs  guilty  to 

E resume  persist  and  continue  therein,  after 
avin^r  bein  charged  in  his  majestie's  name 
and  liis  olHcers,  or  by  a  herauid  thcrto  war- 
ranted to  lay  doun  their  armes  and  render  their 
(lenones  to  abide  the  law  under  the  paine  of 
rebellioiie  ;  as  also  by  the  34th  act,  parliament 
1st,  sessione  1st,  C'haiies  the  2nd,  it  is  statute, 
that  the  criebrator  of  clandestine  marriages  be 
banished  the  kingdome  ni'ver  to  rc'turne  under 
the  paine  of  death :  Neverthelesse  it  is  of 
verity,  that  Thomas  Fraser,  of  Beaufort ; 
captain  Simeon  Fraser,  his  sone ;  William 
Fraser,  of  Foyre ;  Hew  Fraser,  of  Kinmo- 
navie ;  William  Fraser,  of  Dalcraig ;  William 
Fraser,  of  Ercliitt;  Alexander  Fraser,  of 
Culdutbell ;  Iloustoun  Oig,  in  Leadclune ; 
Alexander  Fraser,  in  lliven  ;  John  Fraser,  his 
brother ;  Alexander  Fraser,  sone  to  Farraline  ; 
Alexander  Fraser,  sone  to  Migavie;  Taws 
Fraser,  brother  to  Garthbeg;  Thomas  Ilous- 
toun, sone  to  the  minister  of  Stratharrick ; 
Thomas  Fraser,  M^WiiUam  J'c  Jan,  £neas 
M*Bayne, broyr to  Drummond in  Doirs ;  Hugh 
Fraser,  of  Ghusachane  ;  John  Fraser,  sone  to 
Teynakeill;  Hugh  Fraser,  sone  ti>  Strowic; 
Donald  Baine  M*£van  Ic  A  lister,  pyper  to  the 
laird  of  Glenmoristoune ;  Donald  Gromach, 
human  to  William  Fraser  sone  to  Tynakeill ; 
Donald  Mantacb  M*Ean  Lagbuy,  and  the 
other  persones  abova  named,  ami  Mr.  Robert 
Monroe,  minister  at  AbertarflTe,  shakoing  of  all 
fear  of  God  and  regainl  to  his  majesties  lawes 
and  authority,  are  guilty  airt  aud  pairt  of  tha' 
crymes  above  and  under  mentioned ;  in  so  far  as 
the  said  captain  Simeon  Fraser  haveiug  on  ane 
or  otlier  or  the  day es  of  the  mouelbs  of  Sep- 
tember last,  aent  to  the  fi»rsaids  persones  to 
come  and  meet  him  at  Moniak  a  house  belong  • 
ing  to  Fraser,  of  Streichcn;    they 

agreed  and  came  to  the  forsaid  house  pertain- 
ing to  Streichen,  and  there  ther  being  scverall 
other  gentlemen  of  the  name  of  Fraset  and 
others,  they  unlawfully  leagued  aud  combined 
togither  for  to  ryse  in  armes  and  jirosecute 
their  mischevious  practices ;  lykeas  for  their 
better  efiectuating  thereof,  intiinatione  having 
bein  made  by  one  or  other  of  the  persoues  above 
mentioned  to  the  men  of  Stratharrick,  which  is  a 
[lairt  of  the  lord  Lovates  estate|nd  interest,  they 
within  three  or  fourdayes  after  the  meeting  at 
Streachen's  house,  did  rendevouse  about  200 
men  iu  armes  att  Easock,  and  when  the  men 
of  Stratherrick  did  come  to  the  said  rendevouze 
at  £ssick,  about  200  men  in  armes  as  sM  is, 
the  saids  Thomas  and  Simeon  Frasers  of  Bcaw- 
fort  and  the  other  personea  above  named,  did 
coo? een  aiMl  were  preieiit  with  them,  and  the 
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penone^aboreoomnltiaed  a|K>n,di(l  encourage 
these  men  unlawfully  confeened  in  amies  as 
•*«1  is,  and  by  swearing  and  causein^  them 
■wear  to  joyne  and  concurr  (or  mantaining  the 
aaids  Thomas  and  Simeon  Frasers'  pretences  to 
the  estate  of  Lovat,  against  all  onposers  ;  lyke- 
as  at\er  the  rendevouxe,  the  saias  Thomas  and 
Sinieou  Fivsers  and  others  above  complained 
upon,  that  had  liein  at  the  randevouze,  went 
JQ  to  a  chani^e  house  near  by,  and  there  con- 
try  ved  and  drew  up  the  letter  subscryved  by 
ti^  u>d  directed  to  the  lord  Fraser.and  oV 
which  letter  a-  copy  is  hereto  subjoy ned  (the 
prinoipall  bemg  put  in  the  Clerk  of  Justiciary's 
hands)  and  dueth  manifestly  containe  aiie  un- 
laufull  league  and  cumbinatione  for  mutuall  ad- 
herence in  their  wicked  designs,  which  leagues 
and  combinatione  is  the  rather  aggravate  than 
palliat  by  any  excepUone  therein  of  the  king 
and  government,  as  ueing  *  protestatio  contra- 
*  ria  facto.'  Lykeas  the  said  letter  of  associa- 
tioue  doth  also  containe  bold  and  wicked  threat- 
eniogs  against  the  lord  Saltoune,  and  Mse  and 
undue  reflectiones  and  insinuationcs  against 
the  raar^uess  of  Atholl  and  his  family ;  and  this 
letter  being  framed  and  agreed  to,  as  said  is,  to 
lie  sent  to  the  lord  Fraser  after  his  pairting 
from  the  banders  and  leaguers,  doth  faracr  de- 
chue  their  purpose  to  continue  in  the  said  un- 
lawful! asBociatione,  and  to  have  the  same  re- 
corded 'ad  futuram  rei  memoriam,'  and  the 
■aid  letter  was  accordingly  sent  to  the  lord 
Fraser  to  his  house  of ,  the  lord  Sal- 
toune having  gone  north  the  next  day  to  visit 
the  lady  dowager  of  Levat  at  her  bouse  of  Cas- 
tledounie,after  he  had  stayed  there  a  fewdaves, 
and  he  was  returning  homeward  with  the  lord 
Munsro  Murray,  sone  to  the  marquess  of 
Atholie,  and  some  other  gentlemen  bv  the  way 
throw  the  wood  of  iUmthrew,  about  rour  mvles 
from  Castledouuip,  the  said  lord  Saltoune,  lord 
ftlaogo  Murray  and  their  company,  were  upon 
the  sexth  or  ane  or  other  of  the  dayes  of  Octo- 
ber last,  surprised  by  the  said  captaine  Simeon 
Fraser  and  his  father,  who  having  convocated 
a  great  many  men  in  armes,  above  fourscore  or 
a  nundreth,  did  place  themselves  in  ambush  for 
wavlaving  and  seizing  the  said  lord  Saltoune, 
lord  Mnngo  Murray,  and  their  companie, 
whom  they  accordingly  seazed  with  great  vio- 
lence and  barbarity,  disarmein^,  dismounting, 
throwing  them  doua  and  beattuig  them,  with 
nmny  threatnings  to  murder  them  outright, 
and  the  saids  Thomas  and  Simeon  Frasers, 
having  with  their  forsaid  company,  whereof 
■areralls  were  subscry  vers  of  the  forsaid  letter 
of  associatiooe,  taken  prisoners  the  said  lord 
Saltoune,  lord  3Iun^o  Murray,  and  their  com- 
pany, unable  to  resist  soe  great  a  force,  thev 
caused  them  again  to  mount  upon  title  pityfull 
beasts  in  stead  of  their  own  horses,  whereof 
tbey  had  robbed  them,  as  also  of  their  armes 
and  other  things  about  them,  and  thns  carryed 
them  away  captives  under  their  guards  of  men 
and  armes,  to  the  house  of  Fftnallen,  where 
they  made  them  close  prisoners  every  one  in  a 
roume  be  himst  Ife,  for  the  space  of  aix  or  sereii 
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dayes,  having  in  the  meantyme  fortified  and 
stuffed  the  house  with  armed  men,  and  other 
provisioncs  ;  and  fkrder  in  prosecutione  of  their 
wickeil  band  and  league  to  rifte  in  armes,  the 
saids  Thomas  and  Simeon  Frasers  and  their 
complices,  sent  the  Fiery  Cross  *  throufifh  the 
countrey  to  raise  their  men  and  p(H)p!e  in  armes, 
whereby  they  cooveencd  to  the  number  of  200 
more  in  armes  to  afisist  and  joyne  with  the 
saids  Frasers  and  others  above  named,  in  their 
forsaid  open  and  manifest  insurrectiouo  and  re- 
bellione ;  in  furder  j>rosecution  whereof  the 
saids  Thomas  and  Simeon  Fmsers  and  their 
(M>mplices  above  named,  did  the  same  day  that 
they  had  made  the  loni  Saltoune  and  lord 
Muneo  Murray  and  others  their  prisoners, 
march  with  a  company  of  about  100  armed 

*  '*  This  mode,  by  which  tlie  highland 
chiefbuns  convoked  their  clans  to  arms,  is,  i 
apprehend,  of  greater  antiquity  than  their  con- 
version to  Christianity;  with  the  difference 
only  of  change  of  symbol.  Anciently,  when 
the  chief  desired  to  assemble  his  clan,  he  killed 
a  goat  with  his  own  sword,  and  dipped  a  half 
burned  stick  in  the  blood.  This  he  gave  Co  one 
of  his  vassals,  who  bore  it  with  all  dispatch  to 
the  next  village,  where  the  first  person  he  met 
was  obliged,  oy  the  feudal  customs,  to  rriieve 
him,  and  carry  forward  this  summons  to  arms; 
and  thus  it  was  carried  from  village  to  village 
through  the  chieftain's  domains. — Upon  their 
conversion  to  Christianity,  the  priests  would  no 
doubt  discover  in  the  kilung  of  a  goat  a  species 
of  heathen  sacrifice.  It  was  proper  that  a 
symbol  should  be  adopted  more  analogous  to 
their  new  religion ;  and  what  so  suitable  as 
the  cross,  which,  under  the  splendid  name  of 
the  *  Labarum,'  blazed  in  the  heavens,  con- 
ducting the  Christian  emperor  to  victory  and 
glory.  A  slitrfit  pole,  with  a  bit  of  stick  in6zed 
m  the  figure  of  a  cross,  burned  at  the  ends,  was 
substituted  in  the  place  of  that  dipped  in  goat's 
blood :  and  this  ceremony  was  peiforoied  even 
in  the  late  rebellion."    Amot. 

**  Time  roll»  his  ceaMleM  coarse.    The  race  of  yorei 

Who  danced  our  infancy  upon  their  knee, 
And  told  our  marvelling  l>o>-hood  legrndft  store, 

Of  their  stranae  venluies  happM  by  land  or  sea, 
IIow  they  are  blottetl  from  the  things  that  be  1 

How  few,  all  weak  and  withered  of  their  force, 
Walt,  on  the  verge  of  dark  eternity. 

Like  htrandvd  wrecks  ttie  tide  rvtoming  hoarse, 
To  sweep  them  from  oar  sight  I  Time  rolls  his  cease- 
less course. 

"  Tet  live  there  still  who  can  remember  well. 

How,  when  a  m<iuntata  chief  hiA  bagle  blew, 
B<ith  flel<i  and  forest,  dingle,  cliff,  and  d«U, 

And  solitary  heath,  the  Mgnal  knew; 
And  fast  the  uithfnl  clan  anmnd  him  drew. 

What  time  the  warning  note  wa^  keenly  wound, 
What  time  alott  their  kindred  banner  flou'. 
While  claraoruas   war-pipei   yelled  the  gathering 
^Hind, 
And  while  the  Fitry  Cruu  glanc'd,  like  a  meteor, 
luood." 

Lady  of  the  Lake,  InlmducUoa  to  Cnntu  3  : 

In  which  the  poet  has,  in  delightful  spirit-stirring 
numbers,  finely  pourtrayed  the  consecration, 
progress  and  power  of  ttiks  Highbiud  Eiisipn 
for  smamoning  a  clao  to  war. 
3A 
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men,  to  the  lady  LoTmt^BhouteofCaitledouDie, 
and  there  vricl^edly  and  violently  aeizeil  upon 
the  widow  lady  and  her  servants,  and  made 
them  prisoners,  and  rohbed  and  spoylled  the 
Ipoods  in  and  about  the  house  at  their  pleasure, 
and  thus  the  said  Thomas  and  Simeon  Erasers 
and  their  complices  above  complained  upon, 
having  broke  out  into  o|)en  reliellioue  in  armes, 
and  seized  the  forsaids  two  housses  with  the 
prisoners  therein,  they  garrisoned  the  same, 
and  appointed  captains  and  other  officers  orer 
their  troops  and  garrisones,  and  addiug  yet 
more  barbarity  to  all  their  violence,  they  sett 
up  a  gallows  before  the  house  of  Ffinallen,  and 
ID  the  view  of  the  windows  where  the  prisoners 
were,  threatnine  to  hang  them  thereon :  and  by 
lending  the  said  Fierio  Cross,  as  said  is,  they 
oonvocat  and  conveenetl  yet  more  men  in  armes, 
and  after  they  had  keept  tlie  saids  prisoners 
aome  six  or  seven  dayes  in  the  forsaid  capti- 
Tity  and  terrour,  they  carr}*ed  them  from  Fna- 
allen  by  armed  guanis  to  the  isle  of  Algies, 
where  they  kerpt  them  prisoners  in  a  creel! 
house  for  all  their  lodging,  and  did  treate  them 
in  a  most  miserable  manner,  soe  that  the  lord 
Saltoune  fell  soe  sick,  that  thev  were  faine  to 
dismiss  him,  but  still  keeping  the  lord  Mungo 
Murray  prisoner  for  some  dayes  therafter,  and 
about  the  same  tyme  they  have   the   lady 
dowager  of  Lovat  still  their  prisoner  in  Castle- 
douny,  and  during  their  imprisonment  the  saids 
Thomas  and  Simeon  Frasers  and  their  com- 
plices above  complained  upon,  propone  condi- 
ditiones,  extort  articles  and  agreements,  and 
whatever  they  pleased  to  demand,  there  being 
aoe  resisting  such  a  wicked  and  barbarous 
force,  which  continually  proceeded  to  greater 
Tiolence  and  barbarity,  for  not  only  the  saids 
Thomas  and  Simeon  Frasers  and  their  saids 
complices  refused  to  hiy  doun  armes  and  desist 
from  their  violence,   when  commanded  and 
charged  be  the  shcriflTof  Inverness,  but  goeing 
on  in  their  villanous  barbarities,  they  keept  the 
said  lady  dowager  in  most  miserabfe  captivity, 
and  when  nothing  that  she  could  propose  or 
promise  would  satisfie  them,  the  said  captain 
JSimeon  Fraser  takes  up  the  roost  madd  and 
villanous  resolutione  that  ever  was  heard  off, 
ffor  all  iu  a  sudden  he  and  his  saids  complices 
makes  the  lady  close  prisoner  in  her  chamber, 
under  his  armed  guards,  and  then  comes  upon 
her  with  the  said  Air.  Robert  Monroe,  minister 
at  Abertarffe,  and  three  or  four  ruffians  iu  the 
night  tyme,  about  two  or  three  in  the  morn- 
ing of  the  mouetb  of  October  last,  or  ane  or 
other  of  the  dayes  of  the  said  moneth  of  Octo- 
ber last,  and  having  dragged  out  her  maids 
Agnes  M^firayr,  and Fraser,  he  pro- 
poses to  the  lady  that  she  should  marry  him, 
and  when  she  fell  in  lamenting  and  crying,  the 
irn*at  pype  was  blown  up  to  drowne  her  cryes, 
an  1  the  wicked  villains  order  the  minister  to 
p  uceed,  and  tlio  she  protested  with  tearea  and 
eryts  and  alse  offered  all  promises  of  any  thing 
else,  snd  dechuied  she  woaki  sacrifise  her  life 
sooner  thsn  consent  to  their  propoeeall,  never- 
tbdesse  the  laid  miiiifter  prooem  and  dadaufi 


them  msrried  persones,  and  Hugh  Fraser  of 
Kinmonavie  and  the  said  Hutcheon  Oig,  both 
of  them  tbeives  and  murderers,  are  appointed 
for  her  waiting  maids,  and  thoagh  she  often 
swarved  and  ai^n  cryed  oat  most  grevionsl j, 
yet  noe  relenting,  but  the  bage  pype  Is  Uowen 
up  as  formerly,  and  the  forsaia  niffians  rent 
off  her  cloathes,  cutting  her  staves  with  their 
durks,  and  soe  thrust  her  into  her  bed  ;  after 
this  most  horrid  violent  rapt,  when  the  lady's 
friends  offered  to  make  some  attempt  for  her 
rescue  out  of  captain  Simeon's  hands,  the  said 
captain  Simeon  and  his  saids  complices  cary'd 
her  away  to  the  hills,  aad  raiseiog  the  coun- 
trey  to  the  number  of  flour  or  ^ve  hundred 
men  in  armes  of  their  own  name  and  dependers, 
did  detaine  still  the  afflicted  lady,  and  did  stand 
to  their  oun  defence;  and  fairder,  when  the 
lords  of  hia  majMies  privy  conncill  having  in- 
telligence of  this  violence  and  insurrectione  in 
armes,  and  of  the  fbnaid  wicked  practices  and 
rebellione  of  the  saids  Frasers  and  others  above 
complained  upon,  did  order  ane  herauld  to 
cbai^ihe  saids  ttaitaurs  and  rebells  to  lay 
doun  their  armes  and  sett  the  lady  at  libertVi 
and  render  themselves  prisoners  to  abyde  the 
law,  and  did  abo  oHer  the  sheriff  of  the  sh vra 
with  the  poie  cowitaftif,  as  lykewayes  liis 
mai't's  troupsand  fbrcet  to  marco  against  them 
and  snbdile  them,  yet  the  forsaid  Thomas  ud 
Simeon  Frssers  and  their  saids  accomplioesy  dis- 
obejred  the  said  charge,  and  in  manifest  con- 
tempt therof,  continued  in  armes  and  rebellione 
for  a  connderable  tyme  after  they  were  aoc 
charged,  and  detMned  the  said  lady  prisoner 
for  severall  dayes  therafler ;  by  all  which  it  is 
evident,  that  the  haill  foresaids  persones  and 
each  of  them  respective,  are  guilty  as  actons, 
at  least  as  airt  and  naiit  of  the  crymes  of  trea- 
sone  and  open  reodlk>ne,  convocatione  and 
conveening  in  armes,  unlawfuU  banding  and 
leagueing,  robberie,  ravishment  and  the  other 
violences  and  crymes  above  mentioned,  or  of 
ane  or  other  of  them,  and  alse  the  said  master 
Robert  Monroe,  minister,  is  guiltie  of  celebrat- 
ing a  clandestine  marriage,  which  being  found 
by  the  knowledge  of  ane  inqiieist,  they  ou!;ht 
to  be  punished  by  forfaulture  of  lyfe,  lands,  ho- 
nour and  goods,  and  other  paines  of  the  law, 
to  the  example  and  terrour  of  others  lo  commiit 
the  lyke  in  tyme  comeing. 

Follows  the  Copy  of  the  Bond  of  Associa- 
tione,  or  Letter  directed  to  the  Lord  Fraser : 

Stratherick,  Sept.  Q3, 1697. 

"  My  Lord ;  The  near  interest  I  have  in  you 
ingadged  me  and  my  friends  under  subscry  ve- 
ing  to  put  your  lordship  to  the  trouble  to  ac- 
cost my  lord  Saltoune,  and  as  you  wish  the 
name  of  Fraser  weell,  to  he  as  serious  with  him 
as  possible  in  pressing  home  the  subsequent  af- 
fair, with  what  else  the  bearer  will  inform  you 
notr^ugnant  thereto,  via.  You  may  shew  my 
lord  Saltoune  that  the  sad  and  lamentable  dr- 
cnmstances,  which  the  late  Lovat's  death  hes 
cast  me  and  the  cadenta  of  my  fiunily  w, 
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tbe  ntit  rektions  anil  friendihip  betwixt  ui,  but 
ccpMitlly  Ilia  dedBnes  he  hatb  upon  us  hei 
(^*«  occaiione  to  Ini*  Ijrii«,  by  which  wee  not 
onlj  expwtubl  with  him,  batalMosTebuad- 
T*cf,  in  tba  pim  ul  critioll  junctore  of  rfiirei. 
Oiir  condition  m  ■uoh,  that  the  bmiw  of  Fraaer 
wu  niTcr  (and  jMrhMi*  ■ball  nertT  be)  nearer 
ant  niter  eztiMwne,  if  weonnd*ei)  bv  the 
advyce  of  the  muy  eoed  and  great  friendi 
wcc  haTe,  in  all  the  placet  of  the  kln^omc, 
pnwtiaeinff  a  pairt  of  Ihatcoiuaga  and  nugna- 
Bimily,  which  was  DBtaral  to  our  uccatores, 
■nd  \^  (be  bleaing'  of  God,  which  we  ehall  al- 
wayei  implora  to  aocompuy  our  lawfiill  en- 
deftf  otMV,  doe  not  prevent  our  flnall  mine. 
Wa  hare  pntt  on  a  Aill  raolntion  to  defend 


_..  ,  .___,  Jfoode,  lirea,  wyret, 

children,  liberties,  and  pfiriledgea  of  (rra  aub- 
^■■ia,  which  Ive aithe  tiaIw,Bniu«t  all  invad- 
wg  ud  inraftuuF  aTaiiee,  amutiotie  and  on- 
preMJone  ■  pro  am  et  focis,  contra  amnei  mor- 
*  lalee,*  the  king'i  majeatie,  hia  authority  and 
Jnwen  only  excepted.  It  is  reported,  that  my 
lord  SaltoDDa  hath  bein  eojeafoariog  to  gett 
Levat'i  ddaal  daughter  to  hii  eoae,  which  the 
pretended  IMon  take  adranlage  of,  to  ininare 
«■,  hy  giving  it  out  that  a  FraMr  will  be  the 
man,  whyHa  Iher  it  noe  inch  tbing  intend- 
«d,  t^  whieh  they  think  to  fadliUte  tbeir  other 
■nitliiiM  de^nea,  and  to  befool  both  him  and 
Mt.  For  bow  itit  pottiUe,  that  afamily  who  itill 
bad  a  nrnciout  deiyre  afler  greatnett  and 
ta^  all  oecatioaei  of  raiting  themtelvM,  anil 
■MKwing  their  ambition,  wUl  now  prefer  any 
other  people  to  tbemtetret.  l^ia  ti  tinnly 
-ilHpaHiUe  ;  therefore  tetl  him  aa  he  wiabea  hu 
onn  wcdl  and  our  elandiog,  that  he  lay  noe 
■traaa  upon  any  nroitiiiei  or  aamrancea,  eX' 
(Mpt  he  get!  the  child  in  hit  cuitody,  which  if 
they  refnae,  it  it  ane  evident  proofe  that  thrir 
wbolle  proiencet  will  tune  to  a  ahti  '    ' 


■cat  of  the  frienila  here,  otherwayM  wee  as- 
anre  my  lord  Saltoune  by  theae,  that  it  will  oc- 
cadone  a  rupture,  that  neither  thit,  nor  the  next 
(and  perhap*  no  lucceeding)  age  will  lement, 
and  therefore,  wee  exjtecl  tbAl  he  will  not 
move  a  ttep  in  this  buauoeai,  nor  intrude  upun 
lit,  or  our  affairee,  particularly  that  he  cooie 
not  lo  lliis  couDlrey  trilhout  oar  free  and  frank 
Gonteul  and  call.  It  would  requyre  a  Iractit  to 
give  a  ftill  account  of  the  bad  uteage  wee  men 
with,  and  bow  lauchjnitica  wee  have  upon  our 
aide,  the  two  or  three  miKreants  who  ahocke 
off  ail  principlei,  oalurall,  divine  and  humane, 
and  who  did  all  they  coold  to  eradicat  ut  and 
themtelvet,  have  beeo  to  flouted  and  hiuit  at 
kj  all  people,  that  iher  taking  a  remorae  lA' 
ooHcience,  sad  making  recantatiou  for  fear 
aTbelagdiverteilbytlie  women  of  the  conntry. 
Hy  lonl,  iheae  few  Ivnra  flowing  from  a  deep 
■ence  of  uur  de^loraUe  condiiione,  we  expect 
you'll  voDCurr  with  my  lord  Saltoune,  in  siving 
■18  your  beat  advyce.  Wae  have  sent  ane  boDefl 
.gantkmtD  wilblhcae,  to  whom  you  may  com- 
pinnicat  what  you  think  aol  fitt  to  conmitt  to 


paper.  Soeei 
preterve  the  i 
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frieudihip  built  upon  llie  prii. 
iplei  of  natarall  affectiooe,  as  inviolabta 
with  UI,  at  wee'l  doe  wilb  him,  and  at  onr 
piadeceaaera  have  done  fbrieverall  centuriea, 
we  waile  both  your  returnet  and  sobac^e 
ourteI*ea,Hy  lord.  Your  Iordshi|i't  most  afrec- 
tionalniicle,coatinnanilservant8.  SicSubieri- 
bitur,  Lovatt,  W.  Prater,  of  Foyer ;  Fraserof 
Borland,  W.  Frater  of  Kooncrean,  John  Fnwer 
«fMiklmrih,Jo.  FraserofBIuDlheiTaLr.Hagh 
Prater  of  Kintrelye,  Ju.  Fraser  of  Erigik,  W. 
Fiaier  of  Dalcraig,  H.  F.  of  Leadoloin,  flugb 
Fitter  of  Strowie,  Alexander  Frater  of  Fara- 
line,  T.  Fraaer  of  Gortul^,  H.  F.  of  Dnnclien, 
Jo.  Frater,  of  Abenbie;  Alexander  Fraier,  of 
Ruthven  ;  Jo.  Frater,  of  Litlegartb  ;  J.  Fraaer, 

Jounger,  of  Belname ;  T.  FrHier,of  Drumuodg 
.  Fraaer,  of  Bachruben ;  A.  F.  of  Mikleglendo. 
Follows  the  Poalscript.  My  humbledulytomy 
ladyFraaer.  After communicatingoflhislyna 
to  my  lord  Ssltnnne,  lay  the  tame  up  and  pre- 
serve it,  that  it  may  not  only  be  a  proofe  of  our 
fair  adverlitemenl  to  my  lord  Saltoune,  but 
altoe  a  monumeot  of  llie  friendly  corrospon* 
dence  wee  keep  with  your  lamdy ;  Iherfure 
we  expect  that  your  lo'p  will  truil  none  with  it, 
and  1  and  my  friendt  have  keept  aeverall  dou- 
blei  of  it,  injuluram  rei  mtmoruim." 

The  Lords  CommiBsionert  of  Justiciary,  for 
seventll  good  causes  moving  tbem,  continue  the 
dyet  against  Thomas  Fraser,  of  Beaufort; 
captain  Simeon  Frater,  hia  tone,  and  severalls 
mentioned  in  Ibecriminall  letters  fur  tbe  crymes 
ofrapl,  ryieinginarmei,  garitoning  of  homes, 
till  the  tlth  day  uf  July. 

July  13,  1698. 


stance  of  air  James  Stewart,  of  Goodtreea,  his 
majestie'a  advocate  tur  bis  bighnesa  interest, 
a^iust  Thomas  Frater,  ofBeawfort;  captain 
Simeon  Fraser,  hit  tone ;  William  Fraaer,  of 
Foyer ;  Huafh  Fraser,  at'  Kinmonavie ;  Wm. 
Fmser,  of  Dalcraig  ;  Hugh  Fraser,  of  Bol> 
letkine  ;  John  Fraser,  younger,  of  Migavie  ; 
Alexander  Fraser  Roy,  bia  brother  ;  Tawes 
Fraser,  brother  to  Litlegarth  ;  Was.  Fraser, 
brother  of  Erchitts;  Hugh  Fra^r,  sone  to 
Bocbruben  ;  Alexander  Fraser,  ani:le  lo  Fara- 
line;  Alexander  Fraser,  of  Riven  i  and  John 
Fraser,  bis  brother,  iu  Riven ;  Hiilcheon  Uig 
Frnter,  in  Leadchine ;  Alexander  Fraser,  tone 
to  Batmaioe ;  James  Fraser,  brutlier  to  Gort- 
leg ;  Alexaniter  Fraser,  aneother  brother  of 
Gortlega ;  Allan  M'Douald,  brother  lo  Acha- 
doacfc ;  Uuncan  H-Tawa,  officer  lo  Strechin  ; 
John  H'Alaster,  vig  and  hit  brolber;  —^ 
H'Vuller,  miller  lo  ijtreichen ;  Alexander  Fra- 
ser, somelyme  in  Bocliruben ;  John  Fraser,  in 
Abersliie;  Donald  Dow  M'Allan,BI  Drumiuun  ; 
John  Frater,  younger,  of  Drumroon  ;  H'illiani 
Fraser,  hit  natural  brother,  there ;  Martinn 
Caroeroii,  in  Glendnbeg ;  Johu  Fraser,  in  Ho^ 
laud,  Mmmoal^  called  tbem^urj  Hugh  Pn- 
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ser,  sone  to  Culdathell ;  James  and  John  Fra- 
sers,  ions  to  Ciildnthell ;  James  Fraser,  in  Ar- 
dachie,  in  Abertarfe ;  Angus  M 'Donald,  brother 

to  Keppoch  Ataster;  Mor  H*I>onald,  in ; 

Hugh  Fraser,  younger,  of  Strowie;  Alexander 
Fraser,  younger,  of  Culdttthell;  Hugh  Fraser, 
sone  to  Menc^iffavy ;  Hugli  Fraser,  brother  to 
Menchigavy ;  IVilliam  Fraser,  in  Knockie, 
teupiii  to  Skreichen ;  Alexander  M'Huistoniter, 
in  Uelocharnoch ;  Thomas  M'Alaster  Cheill, 
there;  Alexander  M'Donald,  there;  Thomas 
Houstoun,  sone  to  the  minister  of  Stratharick  ; 
Thomas  Fraser  M 'William,  vie  Jane,  servant 
to  Foyer ;  yEneas  M'Bayne,  brother  to  Drum- 
montf,  in  Dores ;  William  Fraser,  of  Gulsu- 
chan  ;  John  Fra^r,  sone  to  Teynakeill ;  Do- 
nald Bayue  M*£van  vie  Alastcr,  ny|»er  to  the 
laird  ot  GI(^nmoristoune ;  Donald  Gronach, 
boviman  to  Willium  FrasiT,  sone  to  Teyna- 
kcill ;  Donald  Mautach  M*Jan,  in  Lagliiiy ; 
master  Uobert  Monroe,  minister  at  Abertarife;. 
Thomas  Fraser,  elder,  of  Slrowie ;  Alexander 
Fraser,  sone  to  Mr.  James  Fraser,  at  Kirkhall ; 
that  where  by  tlie  lawes  of  this  and  all  other 
veell  governed  realmes,  tlie  cry  roes  of  trea- 
tone  and  rebellione,  and  open  insurrectione,  in 
armes,  as  lykewayes  of  unlawfull  leagues  and 
combinationes,  and  the  convocating  and  con- 
Teening  of  the  subjects  in  armes,  nithont  the 
romroand  of  his  majestie's  authority,  and  the 
occupying,  possessing,  stuffing,  and  fortifying 
of  houses  and  forts,  with  ormed  men,  and  other 
provisions ;  as  alsoe  the  waylaying,  seasing, 
apprehending,  and  maketng  Yree  subjects  pri- 
soners, and  detaining  them  by  violence  in 
bondsge  and  captivity,  and  treatmg  thero  with 
all  hardships,  are  punishable  with  conflscatione 
of  life,  lands,  and  goods ;  ly  kewayes  be  the  act 
of  parliament  James  the  1st,  parliament  first, 
can.  3d,  it  is  statute,  that  noe  man  openly  re- 
bell  against  his  majcslie,  under  tlie  paine  of 
iforfauiture  of  life  and  goods ;  and  by  th^  act 
of  parliament  James  the  2nd,  pari,  tith,  cap. 
S4th,  it  is  statute,  that  who  commilts  treasone 
a^inst  his  miyestie's  pcrsonc  and  majestie, 
rises  in  fear  of  weir  against  the  king,  resetts 
and  supplies  such  as  have  committed  treasone, 
er  stuns  their  houses,  and  holds  them  against 
his  majestie,  or  stuffs  of  their  own  in  further- 
ance ofrebells,  shall  be  punished  as  tray  tours ; 
and  be  the  act  of  parliament  queen  Mary,  par- 
liament 9th,  cap.  75th,  it  is  statute,  that  none 
attempt  to  doe  or  raise  any  band  of  men  of  weir, 
.on  horse  or  foot,  with  culverings,  pistolls,  picks, 
spears,  or  other  munitione  bellicall,  without 
vpeciall  licence  in  wryte  of  her  miyestie  and 
her  snccesaors,  under  the  paine  of  death,  to  be 
jexacute  upon  the  raisers  of  the  sa^ds  bands,  as 
also  upon  them  that  raisea  and  coofeena  in 
liands ;  and  by  the  act  James  6th,  parliament 
8tb,  cap.  ISlst,  it  is  statute,  that  none  of  his 
nijestie's  subjects  presjime  to  cnnvocat,  con- 
Teen,  or  assemble,  (or  holding  of  conncjlls,  to 
treate,  consult,  and  determine,  in  any  matter  of 
.flftate,  civill  or  ecdeaiastick,  exoef^t  m  the  ordi- 
nary judgements,  without  the  kmg's  tpeciaU 
command  or  expicsi  Uoflooo,  wider  Uw  pai^ea 


made  against  such  at  unlawfully  convocats 
the  leidges;  and  be  another  act* James  6th, 
parliament  10th,  cap.  12th,  it  is  statute,  that 
noe  leagues  or  bands  be  made  amongst  the 
king's  subjects  of  any  decree,  without  his  pri- 
vity and  consent,  under  the  paines  to  be  holden 
ana  repute  as  movers  of  seditione  to  the  breach 
of  the  peace,  which  two  last  acts  are  ratified ; 
Charles  2nd,  parliament  1st,  caput  4th,  and  by 
the  act  Charles  2nd,  parliament  tst,  cap.  5tli, 
it  is  declared,  that  it  is  and  shall  be  high  trea- 
sone to  the  subjects  of  this  kingdome,  or  any 
number  of  them,  more  or  lease,  upon  any 
ground  or  pretext  whatsomever,  to  rise  and 
continue  in  armes,  to  mantaine  any  forts, 
streiiths,  or  garrisones,  or  to  make  any  treaties 
Of  leagues  with  fforraigners,  or  amongst  them« 
selves,  without  his  majestie's  speciall  autho- 
rity and  approbatione,  first  had  an<l  obtained 
thereto  ;  and  by  the  act  Charles  Slid,  parlia- 
ment 1st,  session  2nd,  cap.  2nd,  it  is  statute 
and  declaired,  that  to  plott,  contryve,  or  in- 
tend to  Icvie  warr,  or  to  take  up  armes  against 
his  majestie,  or  any  commissionat  by  him,  is 
punishable  as  high  treasone ;  lykeas  by  the  act 
Charles  2nd,  parliaH  2nd,  cap.  11th,  it  is  sta- 
tute, that  in  tyme  coming  in  all  causes  of 
treasonable  riseing  in  armes,  and  open  mmI  ma- 
nifest rebellione  against  the  king  and  his  autho- 
rity, his  advocat  for  the  tyme  may  and  ought 
to  insist  against,  and  nrosecute  such  persoiirs 
as  he  shall  be  ordereu  by  his  maiestie  or  his 
privy  councill  to  pursue ;  and  if  tliey  be  cited 
and  doe  not  appear,  the  justice,  notwithstanding 
of  their  absence,  may  and  ought  to  proceed  to 
consider  and  give  interloqiiitor  upon  tlie  lybell ; 
and  if  it  be  found  relevant,  admitt  the  same 
to  the  knowledge  of  ane  assyse,  and  upon 
their  verdict  finding  the  same  to  tie  proven, 
the  doome  and  sentence  of  fibrfanltnre  ought 
to  proceed  and  be  given  in  the  same  manner  as 
if  the  persones  accused  had  compeired  and 
were  present,  which  raiseing,  convocating  and 
convcening  in  armes  without  or  against  his 
majestie*s  authority,  with  the  other  crymes 
forsaid,  are  highly  aggravat,  and-the  treason 
and  rebellion  becoinet  yet  more  ^iiicked  and  at- 
trocioos,  when  thev  are  perpetrat  by  persones 
under  proces  for  Ibrmer  treasones,  and  other 
capitall  and  wicked  crymes,  and  after  having 
bein  charged  in  the  king's  name  by  his  oflioers 
or  by  a  herauld  thereto  warranted,  to  lay  doun 
their  armes  and  render  their  persones  to  abyde 
the  hiw,  under  the  paine  of  rebellione.  Lykeas 
to  attempt  to  seise  and  actually  to  seise  and 
keep  baclc  by  force  and  violence,  persones  cited 
or  under  haul  to  appear  befor  the  Court  of  Jus* 
ticiary,  or  any  other  court  or  judicatory,  to 
bear  witncs  and  g^ve  evidence,  or  for  any  other 
cause  or  cfiect,  as  also  to  extort  by  force  and 
Tiolence,  bands,  declarations,  or  any  other 
wryte  or  paper  firom  any  of  the  free  siihjecis  or 
leidges,  are  lykewayes  crymes  of  a  hi^h  na- 
ture, and  ought  to  oe  acverely  punished ;  Ne- 
verthelesse,  n  it  of  verity,  that  tlie  saids  Tho- 
mas and  captain  Simeon  Frasers,  and  the  baill 
other  panoMi  abo? e  nanaedi  shakeiog  off  all 
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(••r^rfOod.ud  ragiunltobiimMMlic'a  lam 
4Bd  anlhorily,  are  piitty  airt  and  pairt  of  ibe 
vrjntm  abora  and  alter  mentioned,  io  to  far  a* 

.1 -.A ,   "'        1  Fraaer  and  biicom- 

nf  ehfaer  already  under 
t,  or  deiigiuiig  to  fraatrn  the 
.     .  ^ainituUwraof  ttiMraccoin- 

flkca,  did  upon  tbc  occaiiono  thai  certain  per- 
noa  wiiBUMt  were  to  come  or  be  brought 
from  Strathetick,  and  the  bounds  adjacent  ther- 
n,  vilkin  the  tbf  ra  of  Incenieu,  for  to  give 
cvkkDce  in  the  aaid  proceM  anenl  ttie  cryroet 
of  traaaooeaiul  others  Iberein  labelled,  Kicked- 
ly  add  to  all  tbeir  former  rebcnionn  and  other 
borriil  cr jmM,  tbeir  coDTOcatriiv  aod  conTeeo  ■ 
■Bf  hi  amieaof  DCW  to  the  number  of  3  or  300 
XMokn  or  more,  who  appeariog  in  ane  open 
ioanrrMitione  and  nianirest  rebeliione  in  armea, 
did,  upon  the  ISth,  IGih,  iTth,  I8th,  or  aoe  or 
otberoflheilayiiaof  the  roonclh  uf  Junelaal 
bjpaat,  march  io  fear  of  weir  and  open  hotti- 
btj  agaiiut  certain  of  his  mojeslie't  {ovall  sub- 
jeeta,  eouieened  by  hta  aulhorily  and  for  fur- 
thcring'  of  jtiatico.  within  the  foraaid  bounds  of 
Iftratbarick  and  nthera  within  the  tbyre  of  lu- 
Tcmetc,  and  there  jnTadiii^^,  incompaisin^, 
ibreMning  and  oremiastering  them,  aid  seise 
■poa  their  personea  and  make  them  prisonera, 
and  Ttotenlly  keep  back  such  is  were  alher 
cited,  or  were  antler  baill  to  hart;  come,  and 
firca  eridenoe  and  witDeasin  tbeproceatabore 
n»eBlie*ed.  km  alio  they  exioKed  from  the 
wmA  frae  teitlgea  certain  boodi,  declaraiiou  and 
•(her  wryiea,  aecnrdiog  to  (heir  own  wicked 
iniagittationaaodpDrpiiaei.  Lykea8,that  Ibey 
niglit  raise  and  promote  their  fursaid  manifest 
iasurrcctione  an<l  rebeliione,  they  sent  tlie  Fierie 
Cmaa  throujiii  the  couatrey,  a  signe  and  sym- 
boll  used  BDion|{st  them  to  Bather  their  com  ■ 
plioef  in  annea,  ffbr  makeins  imarriictioDea 
and  rcbellionn  and  other  unlawful  coaroca- 

1  Stra- 

tharrick,  and  io  a  word  have  committed  moat 
manifest  treasone  aud  rebeliione,  by  open  rite- 
iDg-  in  arfiiea  against  his  majesiie's  lawes  ind 
•utfaority,  and  nsMng  houilitin  and  (ioleoce 
upon  hi*  good  M^ecti ;  by  all  which  it  is  ma- 
iweat,  tut  ibe  f  iraaidi  peraonea  comphuMd 
Mpon,  or  ane  or  otbcr  of  them,  are  gnilty  of  the 
erinica  of  open  aod  manifest  rcMlioae  in  arms, 
treaioae,  unlawfoh  conTocatJonea,  vioteat  im- 
DiiaoaawntB,  and  the  haill  othn  cryraea  abore 
lybellcd,  which  being  found  by  the  knowledge 
«f  ane  inqueat,  tber  ought  to  be  condigncly 
punithed  by  the  fortaullure  of  life,  lands,  ho- 
nour aod  goods,  to  the  example  and  terror  of 
Mhen  to  cuumiti  the  lykc  in  tyme  comeiug. 

His  Ibjesry'i  Aivocat  humbly  Graved,  That 
•eing  tlMMnaa  Fraaer  of  Beaufort,  captain  Si- 
neon  Ffraaer  hiasone,  and  a  great  many  more 
ptnonea,  their  friends  and  dependents,  are  now 
n  armet  aitd  open  rebcUiono,  aa  appcan  by  se- 
veral! lettcia  prodncad,  and  tbal  there  is  not 
*  Intut  BcceMos '  to  cite  thorn,  that  y'r  ki'p  s 
would  ba  ploucd  to  gnnt  wuraod  t«  die  tboD 
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at  the  marcat  croiaes  of  the  bead  barghs  of  the 
ihyre  in  the  lowe  lands,  coalbrme  to  tbo 
eetliaci,  11th  parliament,  king  James  Gth,  ap- 
pointing that  all  executiona  and  waimitiga  in 
the  king's  causes  against  iselaod  men,  high- 
landmen,  or  borderers,  in  bracken  couiureys, 
'  ubi  non  patet  lutus  accessus,'  be  made  at  the 
mercat  crosses  of  tlie  bead  burghs  of  the  next 
sliyre  in  the  lowe  lands,  and  which  is  ordinarly 
;_  —  ig  ^  graoted  in  such  cases  where  there 
tutus  accessus.'— ^he  Lords  Commis- 
of  Jusiidary  having  considered  the 
sbove  wryten  Tepreaentatione,  they  grant  war- 
raud  fur  the  cdictall  citatione  crsved  against 
the  haill  penooes  coDtained  in  the  list  given  in. 

September  5,  16gu. 
Hia  MnjiUie't  Advotal  produced  crimiaall 
letters  of  treasone  duely  execule  against  cap- 
*'in  Simeon  Eraser  younger  of  Beaulorl,  Tho- 
las  Fraser  elder  of  Beauturt,  his  father,  ami 
others,  aud  (lie  purserant  executur  thereof,  and 
his  wiloesses  to  the  eieciiling  of  the  same,  be- 
ing solemnly  swoiiie,  mniK  I'sith  upon  the 
truth  and  verity  of  the  executions  in  alt  poynts, 
and  his  majesiie's  Adcocai  declaired,  he  insist- 
ed Bgaiast  the  persones  after  named.  In  order  to 
forfaullure  in  absence,  viz.  against  captain  K- 
meon  Fraser,  eldest  lawfull  sone  to  Thomas 
Fraser  of  Deaufort,  William  Ffraser  of  Ffoyer, 
Hugh  Fraser  In  Kinroonavie,  William  Fraser 
in  Ualcralge,  William  Fraser  of  BrchitI,  Alex- 
ander Flroser  of  Culdulhell  younger,  Hugh 
FrastT  alias  Houslon  Qig  in  LeancJune,  Alei- 
under  FIreser  in  Riveo,  John  Fraser  his  bro- 
ther, Alexander  Fraser  sone  to  Ffaraline,  Alex- 
ander Eraser  sone  lo  Migavie,  Tanes  Fraser 
brother  to  LIttegarth,  Thomas  Hnuslnune  sone 
tDlhemlnisterolSlralherTlck,£neaBM<Bayne 
brother  to  Urummond  M'Bayne,  Hugh  Eraser 
sone  10  t>trowie,  Hugh  Fraser  younger  io 
Uocbruben,  John  Fraser  brother  to  ColduUtall 
elder,  major  Tbomis  Fraser  elder  of  Sirowie, 
Hugh  Fraser  brother  to  ErchitI,  John  Fftaaer  ' 
younger  of  Migavie. 

And  produced  trarrands  of  councill  for  pro- 
Hecutdng  them,  vrhereuf  the  tenors  foUuwes : 

Bdinbubch,  Nov.  1,  ViW. 
Tlie  lords  of  his  majestie's  priiy  councill  doe 
heitby  recommend  to  sir  itmti  Stewart,  his 
majestie's  advocat,  to  raise  and  follow  furth  a 
prucess  of  high  tmssone  against  Thomas  and 
Biineon  Frasers  uf  Beaufort,  and  their  accom- 
plices, befor  tlie  lord  justice  geiierall,  justico 
clerk,  and  oommiasionen  of  hit  majchlie'a  jna- 
liciary,  according  as  his  lo'p  hes  or  ahair  re- 
cea«e  information  of  their  misde manners,  irro- 
gularities  and  barbaritiea.    Ext.  by  me, 

5h;  £ttiscrMtw,     GiLB.  Elliot. 

EnufBiiBCH,  June  33,  169B. 

The  lords  of  bis  m^jealia'a  privy  councill  doe 

heiihy  reeomcsd  Io  sir  James  Stewart,  his  ma- 

jeotie'e  advocat,  to  intent  and  Idllow  furth  ane 

at  his  instAnec 
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btfof  the  kmls  ooanniisioiieri  of  big  majeitie't 
JQiticiar)r,  agaiutt  captain  Simeon  Fraser  and 
hii  aasociates,  ibr  ooat ocating  tlie  leidgen,  and 
ryseing^  in  arnica  and  aetung  up  the  Fiery 
droM|  contrary  to  law.  Extracted  by  mc. 
Sic  SubMcrikUurf      Gilb.  £lliot. 

The  lords  justice  g:enerall,  justice  clerk,  and 
cominisaiouers  of  justiciary,  with  consent  of  his 
majestie's  advocat,  deserts  the  dyet  as  to  Hugh 
Fraser  of  BoUeskiue,  Thomas  Fraserin  Shoug- 
ly  brother  to  William  Fraser  of  Erchilt,  John 
Fraser  in  Abersbie,  Hugh  Fraser  sone  to  Cul- 
duthtU  eider,  James  Ffraser  sone  to  the  said 
Culduthell,  Jobo  Fraser  abM>  sone  to  the  said 
Culduthell,  John  Ffraser  sone  to  Teynakeill, 
and  John  M 'Donald  brother  to  Archaidieach  ; 
bis  m^estie*8  advocat  restricts  the  lybells 
against  captain  Simeon  Fraser  and  the  other 
persones  insisted  against,  to  their  treasonable 
ryseing  in  armes  and  open  rebellione  against 
bis  majestic,  in  the  termes  of  the  acts  of  par- 
liament, with  all  the  aggravations  lybellea  for 
•gyrayftting  the  sajd  treasone  and  rebellione. 
^The  lords  justice  generall,  justice  clerk  and 
commissioners  of  iustidary  baring  conaidered 
the  lybells  pursued  at  the  instance  of  his  ma- 
jcvties  advocat  against  captaine  Simeon  Fraser 
and  the  other  persones  insisted  against  as  re- 
stricted by  my  lord  adrocate  tor  tneir  treason- 
|d»le  ryseing  in  armes  and  open  rebellione 
against  his  luaiestie  in  the  termes  of  the  act  of 
parliament,  with  the  aggravationes  lybelled  for 
aggravating  the  said  treasone  and  rebellione, 
they  fiind  the  lybell  soe  restricted,  relivant  to 
inferr  the  paines  of  treasone  lybelled,  and  re- 
mitts  the  same  to  the  knowledge  of  the  anyse. 

Sic  Subtcribitur,  Lothian,  I.  P.  D. 

ASSISA. 

Sir  John  Clerk,  of  Peony cuick. 
Archibald  Primeroae,  of  Dalmeoy. 
Sir  W  illiain  Hope,  of  Kirklistoune. 
Archibald  Murray,  of  Spott. 
Sir  George  Hamdioun,  of  Bamtonn. 
Sir  John  Shaw,  of  Greenock. 
Sir  James  Dick,  of  Preistiield. 
Andrew  Patersone,  of  Kirktoun. 
■Mr.  Robert  Blackwood,  merchant. 
James  Livingstone,  merchant. 
George  Clerk,  late  baillie  of  Edinburgh ; 
James  Marjoribanks,  merchant,  there. 
James  Bowden,  merchant,  there. 
Patrick  Crawford,  merchant,  there. 
John  Lindsay,  merchant,  there. 

The  Assyse  lawfully  swome,  noe  objectione 
of  the  law  in  tlie  contraire  :  His  majesty's 
advocate  for  probatione  ailduced  the  criminal 
letters  of  treasone  raised  against  captain 
Simeon  Fraser,  and  his  accomplices,  with  the 
executione  thereof ;  and  James  Guthrie  purse- 
vant  and  the  witnesses  to  the  executeiog  therof 
'being  solemnly  sworne,  made  faiih  upon  the 
truth  and  verity  of  the  samen  in  all  poynts. 
And  for  fdrder  probatione  adduced  the  wit- 
nesses after  depouDg,  who  were  til  purged  of 


malice,  preiudice,  ill-will  tnd  partiall  counciU, 
and  solemnly  sworne,  viz. 

AUxandtr  FratSTt  yonnj^er,  of  Balmain, 
aged  SI  yetres,  unmarried,  purged,  and 
swome ;  deponep  that  the  tymc  lybelled  he 
saw  captain  Simeon  Fraser,  of  Beaufort; 
William  Fraser,  of  Ffpyer ;  Hugh  Fraser,  of 
Kinmonavie;  William  Fraser,  m  Dalcraig; 
William  Fraser,  of  Ercbitt;  Alexander  Ftiraser, 
of  Culdutliill,  younger ;  Hugh  Fraser,  alias 
Houston  Oig,  in  Leailcluue;  Alexander 
Ffraser,  in  Riven ;  John  Fraser,  his  brother  ; 
Alexander  Fraser,  aon  to  Ffaraline;  Alexander 
Fraser  sone  to  Migaivie ;  Tawes  Fraser,  bro- 
ther to  Litlegarth  ;  Thomas  Houstoune,  sone 
to  the  minister  of  Stetherrick;  ^Bneat 
M*Bayne,  brother  to  Drummond  Bf^Eiayne; 
Hugh  Fraser,  ione  to  Strowie  ;  Hugh  Fraser, 
vounger,  in  Bocbruben;  John  Ffraser, 
brother  to  Cuklutbell,  elder ;  ro^r  Thomas 
Fraser,  eider  of  Strowie;  Hugh  Frasert 
brother  to  Erchitt ;  and  John  Fraser,  younger, 
of  Migavie,  in  armes  at  FfaneUan,  and  the 
most  of  them  at  Essock ;  to  the  number  of 
fifty  or  threeacore,  and  having  heard  ^  paper 
read  in  court  which  is  meotioned  in  the  lybeU, 
ownea  that  it  ia  of  the  same  atraine  with  a 
paper  that  he  saw  Kinmonavie  signe,  and  saw 
deiy  vered  to  my  lord  Ffraser ;  depones  that  he 
wes  present  att  Ffimellan,  when  he  saw  the 
lord  Saltoune,  and  lord  Mungo  Murray,* 
brought  priaooera  there,  and  made  dose  pri- 
soners in  aeveraU  roumea  with  centries  put!  en 
them,  and  that  they  were  brought  tbm  pri- 
aoners  by  captain  Simeon  Ffraser,  and  the 
other  personea  above  mentioned  ;  depones  thai 
when  they  oame  to  FfaneUan,  a  boose  bekMig- 
ing  to  the  Laird  of  Kioaires,  the  doors  were 
shutt  close  and  they  forced  them  up  and  pott 
in  a  garriaoneof  armed  men  in  toe  bouse; 
depones  that  the  tyme  lybelled  in  the  second 

Shell,  be  heard  captain  Simeon  Fraser  order 
e  corontHsb  to  be  atnX  throw  the  countrey  of 
Stratherrick,  to  oonveen  the  countrey  in  armes, 
and  he  saw  them  meet  in  armes  about  nyne 
score  or  two  hundretb,  and  he  mustered  and 
drew  them  up  in  armes,  depones  that  be  saw 
at  Ffimellan,  about  two  or  three  dayes  afte 
my  lord  Saltoune  was  brought  prisoner,  aliout 
two  or  three  hundretb  men  m  armes  under  the 
command  of  captain  Simeon  Ffraser,  and  he 
saw  him  muster  them  there,  and  that  William 
Ffraser  of  Fibyer ;  Ffraser  of  Strowie ;  and 
John  Ffraser,  brother  to  Culduthell  ekier, 
were  commanders  of  these  men  conveened 
tliere  in  armes,  and  that  they  all  of  them  had 
armes,  such  as  guns,  swords,  pistolls,  targes. 
Depones  that  about  seven  or  eight  dayes  after 
loru  Saltoune  was  made  prisotier,  he  was  at 
Castle  Dowuie,  where  he  did  see  the  lady 
Lovat,  and  that  he  sawe  a  number  of  armed 

*  *'  Son  to  John  Brst  marquis  of  Athole  by 
lady  Amelia  Stanley,  daughter  of  James  earl 
of  Derby,  and  brother  to  the  lady  dowager 
Lovat  mentioned  in  this  Trial."    Amet, 
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men  within  the  house  and  centriet  sttnding  at 
the  ^[ate,  and  that  they  were  commanded  by 
Wilham  Ffraser,  in  Dalcraig;  and  that  he 
iiaw  captain  Simeon  Ffraseir  about  the  same 
tyme  there.  Ileooiics  he  sawe  centries  sitting 
upon  the  threshold  of  my  Udy's  chamber  door, 
and  that  they  eontinoed  there  for  a  night, 
alter  which  ^rae  the  deponent  went  away. 
J>epone8  he  saw  pairties  sent  from  Ffandlan  to 
Gastledownie,  too  and  frae  se?erall  iymes, 
depones  that  after  tord  Saltoon  andf  lord 
Mango  Murray  were  brought  prisoners  to 
Ffanellan,  he  saw  a  gallows  standing  before 
the  windows  where  the  saids  two  lords  were 
kept  dose  prisoners,  which  was  not  there  the 
day  they  were  brought  prisoners ;  deoones  that 
nboat  nyne  or  ten  dayes  after  lord  Saltoun 
and  lord  Mungo  were  taken  prisoners,  he  did 
see  ane  night  at  Castledownie  captain  Simeon 
Fftnser  and  Mr.  Robert  Monroe,  minister 
mt  Abertailh,  att  Castledownie;    and  being 

a  Ted  by  Mr.  Leonard  Robertsone  of  Strath- 
^  to  gett  him  notice  of  my  lady's  condi- 
lione,  he  went  to  my  lady's  chamber  door  and 
heard  her  sighing  and  moaning,  and  it  was  then 
abont  the  creek  of  day,  and  that  he  heard  the 
p^'pea  playing  in  the  dyneing  roume  next 
loama  to  nv  Mdy's  chamber.  The  same  night 
he  MW  my  lady's  two  women  in  another  ronme, 
with  entries  set  npon  them,  and  the  two 
women  weeping,  and  thb  was  about  the  mid- 
night that  he  sawe  them.  Deponnes  that  about 
the  twentieth  of  Notember  last  he  would  ha?e 
seen  captain  Simeon  Ffraser,  and.the  other  per- 
•onea  shove  mentioned  in  armea  to  the  number 
of  threttie,  ffburtie,  and  sometymes  ffyftie,  and 
the  n^t  before  my  lady  left  them  thev  would 
bave  been  the  numW  of  se?en  or  eight  score 
all  in  ames,  which  was  about  the  twentie  day 
of  November  as  said  is.  Depones  that  in  June 
last,  he  did  see  captain  Simeon  Ffiaser,  with 
the  abore  named  persones  to  the  number  of 
about  two  hnndreth  men  in  armes,  march  no 
towards  lord  James  Murray  after  he  had  left 
a  certaine  pairtie  in  a  certain  place,  endea?our- 
iog  to  ffftt  the  wind  of  lord  James  and  to  sur- 
round nim.  Cau$a  paUt,  and  this  is  the  truth 
as  he  shall  answer  to  God. 

Sic  Subicnbitur^      A.  Frasgr. 

LOTRUN,  I.  P.  D. 

Tkomas  Fraserf  of  Gartlobeg,  aged  SO  veirs, 
married,  purged,  and  swome ;  depones  that  hi 
September  last  the  deponent  saw  about  sixty  or 
sefenty  Siratherridc  men  meet  in  armes  at 
Bssecn,  and  that  captain  Simeon  Ffraser  was 
with  them  there,  and  nilliam  Fraaer  of  Ffoyer, 
Hns h  Ffraser  of  Kinmonavie,  William  Fraser 
in  Dakraig,  William  Fraser  of  Erchitt,  Alex- 
smder  Ffraser  of  Culduthell  younger,  Hugh 
Ffraser  alias  Hutcheon  Oig  in  £eadchune, 
Alexander  Ffraser  in  RuthTcn,  JohnFVaser 
bis  brother,  Alexander  Ffraser,  sone  to  Ffara- 
line.  Taws  Fraser,  brother  to  LAdegarth,  and 
John  Fraser  brother  to  Onldothell  elder,  Hugh 
Ffraser,  brother  to  Erchht,  John  Fraaer 
younger ofMigaTie;  aninamMSiaiidlhat^liey 


had  swords,  gunns,  and  pistolls,  and  some  of 
tlicm  targes ;  Depones  that  after  Uiey  had  mett, 
captain  Simeon  Ffraser  gave  them  thanks  for 
their  meeting  soe  readily,  and  desyred  them  to 
be  ready  against  the  next  call  be  should  give' 
them,  and  some  of  them  were  on  horse  and 
some  on  foot,  and  att  their  pairting  the  footmen 
gave  a  volie  of  fVre.  Depons  that  sometyma 
tberafter,  about  the  beginnmg  of  October,  that 
captain  Simeon  Ffraser  and  the  deponent 
oomeiug  from  InTemess;  and  the  lord  Sal- 
toune,  and  lord  Mungo  Blurray,  from  Castle- 
downie ;  there  having  mett  them  in  the  wood 
of  Bochruben  some  armed  men,  when  they 
were  mett  togither  they  did  make  up  thirty,  or 
fourty  foot  b^ydes  horsses,  all  in  armes,  wluere 
the  lord  Saltoune,  and  lord  Mungo,  being  ryde- 
ing  peaceably,  captain  Simeon  Ffraser  gave 
oraers  to  bis  company  to  take  my  lord  Sal- 
toune, either  dead  or  alive,  and  accordingly 
came  up  close  to  the  lord  Saltoune,  and  lord 
Mungo,  and  assaulted  them  with  bended 
pistoUs,  and  commanded  them  to  render  them- 
selves prisoners ;  my  lord  Saltoune  asking  for 
what  cause,  he  answered  because  it  was  his 
pleasure;  Depones  ther  was  present  with 
captain  Simeon  Ffraser  at  that  tyme  in 
armes,  William  Fraser,  of  Foyar ;  William 
Ffraser,  of  Erchitt;  Alexander  Ffraser, 
of  Culduthell,  younger;  Hugh  Ffraser, 
alias  Houstoun  Oig,  Alexander  Ffraser,  io 
Riven;  Tawes  Ffraser,  brother  to  Litle- 
garth  ;  Thomas  Houston,  sone  to  the  minister 
of  Stratherrick ;  and  the  deponent  did  see  cap- 
tain Simeon  and  his  pairtie  dismounting  and 
disarming  lord  Saltoune  and  lord  Mungo,  and 
all  that  were  with  them,  and  threatning  them, 
the  footmen  having  guns  presented  and  durks 
drawen,  and  the  horsemen  pistolls  cocked,  and 
therafler  thev  were  sett  upon  countrey  horses 
instead  of  their  own,  witn  guards  in  armea 
surroundiiM|'  them,  and  oarryed  them  in  that 
posture  to  Indian, where  they  were  made  doosa 
prisoners  in  sevendlroumes,  and  centries  put 
upon  the  roumes,  and  a  guard  keept  in  the 
house  where  they  stayed  for  fiour  or  fyve 
nights.  Depones  that  immediately  therafter  the 
deponent  heard  the  fiery  cross  was  sent  throw 
the  countrey  to  eonveen  the  men,  and  accord- 
ingly the  nixt  night  there  oonveened  at 
Fnndlan  about  three  or  four  hundreth  men, 
with  guns,  swords,  and  pistolls,  and  pvpers, 
and  deponesthat  they  were  all  commanded  by 
captain  Simeon,  and  under  him  by  their  seve- 
rall  under  leaders,  and  that  the  haill  persons 
insisted  against,  and  contained  in  the  preceeding 
depositione,  were  all  there  in  armes ;  depones 
that  ther  was  a  considerable  pairtie  sent  from 
FfineUan  to  mv  lady  Lovat's  house  at  Castle- 
downie, and  that  pairties  were  from  tyme  to 
tyme  releived,  ano  that  there  were  centries  put 
upon  severall  roumes  of  the  house  and  particu- 
larly upon  my  lady's  chamber,  and  that  they 
continued  theae  centries  for  seven  or  eight 
daves  att  least,  and  that  he  saw  captain  Simeon 
Flrcaer  there,  and  that  he  was  the  persone  that 
ga?a  the  orders ;    depones  he  saw-lord  Sal- 
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tonne  and  lord  Mnngo  carried  prisoners  to  the 
Isle  of  Eaijries,  where  they  were  keeped  pri- 
soners with  a  g^uartl  of  finy  or  sixty  men  in 
armes.  Depones  that  in  June  last  the  fiery 
cross  and  coronocli*  was  sent  throw  the 
conntrie  of  Stratherrick  to  conveen  the  coun- 
trey,  and  that  captain  Simeon  Fraser  was  then 
there  with  twenty  men  in  armes,  and  took  the 
deponent  prisoner,  alleadg^inf^  that  he  was  ane 
onkynd  kinsman  ;  depons  that  at  Belalyne  in 
the  moneth  of  August  1697  be  heanl  captain 
Simeon  Fraser  demanding  oaths  of  feilelity  of 
such  of  the  (ifentlemen  of  nis  name,  as  he  sus- 
pected ;  nnd  such  as.be  did  not  suspect,  he  only 
look  their  promises,  and  some  of  them  did 
swear  and  some  promise,  and  ther  was  twenty 
ibur  of  them  present  at  that  time.  Catisa  pa/el, 
and  this  is  the  tmth  as  he  shall  answer  to  God . 
Sic  Subtcribitur,  T.  Fraser. 

Lothian,  I.  P.  D. 

William  Frater  of  Kilbockie,  aged  foorty 
yeares,  married,  purged,  and  swome;  de- 
pones, that  in  October  last  the  deponent  came 
to  the  house  of  Finellan,  where  captain  Simeon 
Fraser  was,  with  two  or  three  hundreth  men 
all  armed,  who  had  conveened  there,  in  obe- 
dience to  an  fiery  cross,  which  was  sent  by  cap- 
tain Simeon's  order  throw  the  country,  and  it 
was  the  third  day  af\er  the  lord  Safioon  and 
lord  Mungo  were  taken  prisoners,  and  the  de- 
ponent saw  them  there,  and  g^uards,  and  cen- 
tinels  upon  them  as  prisoners,  and  lykeways 
saw  a  ffallows  erected  over  against  the  win- 
dows of  their  chambers,  and  the  deponent 
having  asked  at  captain  Simeon  what  that 
meaned,  he  answered,  that  it  was  to  terri6e  the 
lord  Saltoune  and  lord  Mungo,  and  the  de- 
ponent having  told  captain  Simeon  that  it  was 
not  well  done,  he  gave  orders  to  take  down 
the  gallowes.  And  depones,  that  notwithstand- 
ing the  deponent  saw  the  gallowes  pnt  up  a 
second  time,  within  a  few  days  therafter.  ]>e- 
pones  that  he  was  present  when  the  saids  lords 
were  carryed  prisoners  from  Finellan  to  the 
isle  of  Eagies,  where  they  were  detained  pri- 
soners, all  by  the  said  captain  Simeon's  com* 
mand,  and  that  the  deponent  stayed  one  night 
there.  Depons,  that  before  the  deponent  went 
first  to  Finellan  he  was  at  Castledounie,  my 
lady  LoTat*s  dwelling,  where  there  was  a  pairtie 
of  upwards  of  three  or  fourscore  of  armed 
men,  and  saw  them  keeping  gfuard  at  the  gates, 
and  captain  Simeon  was  there,  and  gave  tbem 

*  "  There  were  two  sorts  of  Conmoch ;  that 
properly  so  called  w-as  the  dirge  which  accom- 
panied the  deceased  to  their  grave  ;  the  other, 
which  is  here  alluded  to,  was  a  sort  of  war 
■ong,  or  dismal  howl,  which  the  women  set  up 
on  seeing  the  Fiery^crou^  from  the  anxiety 
they  entertained  about  the  safety  of  their  hus- 
bands and  friends  in  the  approaching  hour  of 
battle."  Amot.  As  to  the  Coronocb,  see 
mlso  in  the  case  of  lord  Lovat^  a.  o.  1746-7»  a 
Note  to  lord  Lovat's  letter  to  lord  president 
Forbes,  dated  October  S9, 174i. 


orders/  as  commander.  Depones  that  the  de- 
ponent did  see  captain  Simeon  Fraser,  upon  the 
head  of  nyne  score  armed  men  the  day  that 
ray  hidy  Lovat  lef^  him,  and  came  away  with 
my  lord  Forbes,  and  lykewayes  in  December 
last  the  deponent  saw  bim  aeverall  tymes  at 
severall  places  of  the  countrey,  soinetymes 
with  fifhe,  sixtie,  and  sometymes  with  more 
men  all  in  armes,  particularly  at  Colgaran 
and  Strowie,  and  when  my  lady  lefk  bim  with 
the  nynescore  of  men,  he  was  at  Arckles, 
Depones,  lie  saw  the  haill  persunes  insisted 
against,  and  contained  in  the  first  de|>ositione 
in  armes  with  captain  Simeon  Fraser,  the 
tymes  and  places  lybelleit.  Depones,  tliat  the 
armed  men  that  were  at  Finellan  were  divyded 
in  companies,  and  had  two  pair  of  coUoura  and 
pypers,  and  depones  that  they  were  under 
comnuuiders,  and  were  swome  to  their  col- 
lours.  Depones  that  captain  Simeon  gave  tbem 
orders,  to  father  together,  whenever  he  should 
advertise  tbem  by  die  fiery  croce  and  corro- 
nocb,  and  to  conveen  in  tbetr  armes,  and  this  is 
the  truth  as  be  shall  answer  to  God. 
Sic  Subtcribitur^       W.  Fraser. 

LOTHUN,  1.  P«  D. 

Robert  Spence  in  Suddie.  aged  34  years, 
married,  pnrged,  and  swome,  depones  tbal  be 
came  to  captain  Simeon  Fraser  and  bis  com- 
pany, that  were  in  armes  afler  be  came  from 
the  wood  of  Benchrew,  and  they  were  then  in 
number  about  fburty  foot,  and  twelve  horses^ 
and  they  increased  very  much  that  night  De- 
pones that  when  he  mett  with  them  there  were 
with  tbem  prisoners,  the  lord  Saltoune,  lord 
Mango  Murray  and  others ;  and  the  deponent 
roarcned  with  tliem  to  Finellan,  where  tbey 
putt  the  prisoners  in  severall  roumes  and 
oentinells  upon  them  ;  depones  that  the  pri- 
aonets  were  keeped  at  Finellan  about  a  week, 
and  thereaf^  lord  Saltoune  was  carried  down  to 
Castledounie,  and  at  that  tynie  the  men  that 
were  conveened  with  osptame  Simeon  Fraser 
were  about  the  number  of  500  men,  all  arm<;d 
with  swords  and  gunns,  that  captain  Simeon 
commanded  in  chiefe,  and  he  bad  commanders 
under  him ;  and  depones,  that  the  day  that  lord 
Mungo  was  carryed  to  Castledownie  from 
Eagies,  he  saw  them  have  two  pair  of  collours ; 
depones  that  they  sent  pairties  from  tyme  to 
tyme  from  Finallen  to  Castledownie,  and  re? 
Iieved  their  guards,  and  that  they  keept  tbe  lady 
Lovat  prisoner  there,  and  saw  centries  at  tbie 
doors  of  tbe  house ;  depones  he  saw  tbe  baiil 
fiersones  insisted  against  and  contained  in  tlie 
first  depositione  all  in  armes  with  captain 
Simeon  Fraser  tbe'tymes  lybelled ;  depones  that 
cafitain  Simeon  having  carryed  my  lady  Lovat 
alongst  with  him  from  Kirkbill,  and  having 
heanl  that  there  was  a  pairtie  of  redcoats  witu 
lord  James  Murray,  and  some  gentlemen  com- 
ing to  rescue  my  lady,  captain  Simeon  did  oa 
the  Saturday  send  word  tnrough  the  country 
to  cause  the  fiery. crooe  goe  to  waime  the 
country  to  come  for  their  defence ;  depones 
that  wnen  my  lady  kft  captaine  SiflMWDa  ther 


90] 


Jar  Trtiaon  and  other  Cnrnes- 


■■i|M  iMvakda  afaMitliro  or  Itiree  hundreth 
■1^  in  axmn  with  him ;  depones  that  ci|ilaiB 
^Bann  ud  hn  pairtia  coniiDued  in  urnie* 
lil  abaul  ChTMtneUB,  and  tlikl  they  vrtrt  iLen 
iksot  dMBnnberof  foiirtieor  Hftie,  mil  tfail 
ame  dajca  kflcr  my  lady  left  hira,  lie  law 
•^  bMrd  Iba  men  iJut  were  with  caiitiiu 
Bmiwii  iwMr  orer  their  durk*  to  b«  Ikitlifull 
M  him.  Ami  thu  ihe  biill  peraone*  inaiited 
It  Fuyar,  were  sometynie  or  other 
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llccord,  allhg  diffe- 


Januel  Frater,  daughter  lo  DauitMlloch, 
(correct  in  |iriiilc(l  (^[>y.] 

CAn'tfion  JlfLcun,  late  lerritrix  to  Jamea 
Fi'raacr  of  Relict,  [correct  in  printed  copy.) 

Hr.  Georgt  ffraier,  lub- principal]  of  iha 
coUeitee  of  Aberdeen,  (thif  ileimaition  is  lO  fur 
correct  in  the  print,  but  atopt  where  this  be- 
gin! :)  depones  be  hit  in  armea  at  Ffioallan 
with  eaptau  Simeoo  Ffraier,  William  Fratet 
ofFoyar,  FraaeroTKiDiuoDaTie,  William  Fra- 
aerof^rchiU,  AlemuMlerFfrwerof  CuUutlidl 
.     .  yo'r,  Hugh  Fraaer  aliai  Hoiutua  Oig,  Alexan- 

and  wne  imH  (o  deaert  hiiobtii  toitand  |  der  Ffnaeraoneto  Mji^ario,  Taws  Ftraaer  bro- 
ther to  Idtlegarth,  Tliomaa  VIouiaone  aune  lo 
the  miciiiter  of  Str&lherrick,  Hugh  FI'raaeK 
aone  to  Stronic,  John  FlVnicr  hrotlier  to  Cul- 
duthell  elder,  major  Jnhn  Fftaaer  of  ftlif^fie 
younger,  and  Tbumas  Firmer  elder  or  Slrowie, 
ctiua  pettt,  and  tbii  ii  the  Irulli   as  he  ahsU 


I   aud  Chriainman,    and  that   their 

iaSBt  WM  tbODt  Strairie  and  CulgaraD,  where 
he  be*  a«B  them ;  dopoata  that  thne  wba  were 
UMiMiwIiia  UBder  captaiiM  SimeOD  Fraaer 
■wore  tlw  Ben  upon  thtir  durkea  in  aex'a  and 
--■ ,  to  be  lailhrull  to  captui- 


.Sk  SultcrMliir, 


Hy  Lord  Jualice  Generall  bavcina'  remored 
bom  court,  niy  Lonl  Justice  Clerk  did  proceed 
till  hia  lordihip  retomed. 

^ieniirfrrAf'HeiKiiA.niulier  in  Groom,  aged 
tmnly  eight  yeares,  irarried,  purged  and 
■worDe,  and  being  examined  upon  oalh  by  lord 
AbemchiU,  and  John  Buyne  of  Tulluch,  who 
1*aa  s«one  lo  be  inlerprp'ter,  in  respect  the  de- 
faneat  apeakea  and  undiT&tandit  only  ilie  Irish 
tODgM,  depones  that  the  deponent  wns  -"'- 
0|>lBine Sneoo  FIraser  when  my  '"-'" 
WMitBway  with  my  lonl  Forbes 
Unim  hat,  at  wbich  tyme  captain  iJimeon 
Ffnacr  bad  about  400  men  in  armea,  and  ther- 

allef  «^n»«l  «"  ha«  wnnller  p.irties.  «.n-  ,  _^___  _^__^_^^  ^__  ^         ,,  ,^_^  ^^,,_,_^__  ^ 

t5riBe«ffiftie,»omtymt«sexly  armed  men  wit        ,„,,  ^nj  ,^„  ibem  s»ome  lo  lie  iol- 

hiai,mDdtbedepouentwB.w.thh.mat^Terall  ,  ,^^JJ^^  j  ^  ^^„        and  deponea 


Sic  SubKribitur,      Geo.  FriusEn. 

LfmiJAN,].  F.D. 
John  Monro,  lately  foolmao  to  caplaio  8i- 
meoa  Fra>er,  aged  'JO  years,  unmarried,  purg* 
eil  and   iworne,  and  examined  by  lord  Aheru- 
cliill,  and  Mr.  Thomoi  Fraaer  iworne  interpre- 
ter i  depones  be  heard  the  ciironocli  tlif  uight 
lid     Lnvat     ''*"    '^'^   LofSt   wiu  carryed   I'rom    Catlle- 
hi    I  \Id      '  ''**"'''^  I  depouei  he  saw  the  haill  jirrsonvK  iii- 
'    '"    '     ^'  ■  listed  agaiost  in  arines  «iih  cBptjin  iSiuicno 
Ffiuer,  and   luiJcr   his   L-oinmand,  and   300 
more  or  thereby  all   Ffinollan,  ihe  i)i;;bt  my 
lord  Naltouu  was  taken,  » ith  collnurs  displayed 


t  Slnmie,  Cul: 


;  de,«. 


guards  and  o 


._,    n  men  pilrlied  uiion 

of  mtA  paroeb,  of  three  parochea,  and  about 
Im  men  more,  who  being  commanded  each  ten 
^  under  commanders  of  captain  Simeon's,  did 


that  being  at  ,  ^^^^  tivyce  sell  up  a-ninst  the  wiuilowi 
:-lied  uiion  out  .,.«.'  i  7^  .    ■^. 


dagal- 


lord  Saltouue  and  lurd  MiiDgo  were  keepad 
irisouers  ;  deponrs  that  about  Marlimaa  tha 
lerauld  left  his  charges  in  a  cloren  stick  at  t)i« 
lyde,  opposite  to  the  isle  of  Eagies,  and 


»Mr  on  the  poym  ol  a  sword  that  the,  should     „^„  J^^  ^\:t^^.\^c  paisones  insisted  against, 
be  faitbfull  and  adhere  to  the  said  captain  8i-     ^,;_„^  :„  .„_-.  {:■,  ,„,„  w«i,,«dav  iU»> 


■«»"'■ ."'■,■'"■'■"    ■""  V       I'l     -1  _  oontinued  in  anuea,  till  from  Wednesday  that 

Ffrsier,  and  shmil.l  not  uhe  gold,  nWer,  ,^    j^^  ,^^  ^^  ^^  ^^           ,1,,  g^j^^. 

bot«H,  or  other  goD.  .leed  to  !>;»«»*"«  I*"  day  th^tftcr  thai  he  left  then, ;    and  depunea, 

tray  hira;  depones  that  •!'=  "■•'H  V^^  ""  thit  alter  my  lady  left  ihem,  be  saw  ai^lie  of 

HStad  agsmst  and  mentioued  in  the  flrst  depo-  ^^^  ^  ^^^^     J^^^^             ^^^^  uovuita  of 

mlMoe,  except  John  Uroser  ol  Mjgiv.e  whom  ^^^^^  j^^^^  all  Strowie,  loVdhere  to  eaplaina 
heknowe8nol,oontino«.^dmarnies«ilhcap-  ,  pf,^^.  ,„d,|,i,  j,  ihe  truth  as  be  shall  an- 


tain  Simeon  Ffrasar,  from  Marlimes  till  withi 
two  nights  of  Christnma^s,  at  which  tvme  be 
left  them  with  him  ;  ilcpones  the  picking  out 
tbe  men,  and  swearing  on  the  poynt  ot  the 
awotd,  was  lour  dayes  after  the  lady  I^rat 
went  off ;  depones  he  cannot  wiy te,  and  tlui  is 
the  truth  as  he  ahsll  answer  to  God. 

dlie  Sii6afri*t(«r,    Jo.  Bavke,  inlerprel. 
Ad.  CocKBUUia,I.F.D. 

Mr.  Lamard  Itober'ant,  of  Siraloch,  aged 
40  yeaia,  &c.  (correct  in  ihe  printed  copy.) 
Amtii*  Reach,  laic  aenitrix  to  ny  lady  i«- 
VUL.  XIV. 


iwcr  to  God  I  anil  depones  he  cannot  wryte. 
Sic  SabKriliilur,      Tho.  Fbjueb, 

LoTUUN,  1.  l\  D. 

.  Alaandtr  Slcvart,  brother  to  Urvd,  aged 
94  years,  unmarried,  puiged  and  aworne ;  de> 
poflcs  that  in  May  or  June  last,  be  saw  captain 
aimeon  Fraaer  in  armes,  wiih  abuul  2  or  3i» 
men  lykwsya  in  armes,  and  did  see  Ihem  snr- 
ronniTlord  Jamea  Blurray  ;  b<it  depones,  tba 
deponent  doelh  not  know  any  of  the  other  de- 
ftnders  mentioned  in  the  list  except  FtiiyBr, 
Dalcraig,  aodKrchitt,  and  koowes  nut  whitbar 
IB 


10  WILLIAUIIL  Pneeedtn^agaititUiomnFnterandatherM,  [37S 

in  uma  irith  ■ndoDdcr  tb«  eoiomaiiJor^' 
uin  SmcoQ  Flnier  of  Bcawlbrt,  wid  a  gtat 
luaoy  iDim  tb«ir  ucomplioM,  Md  entering  ok 
iiiiwmMili  bomb  mnd  cwnbipatioiiM  in  llw 
■wHwltw  of  SaptMabcr  ud  October  h*t,  and 
Ultipamnd  aBprBbendiMt  the  lord  SohouDeand 
toid  HHDga  Mamty,  pnioiien,  ia  die  wood  of 
Bwchrea.  uid  cwjiog:  ibcm  oaptivM  to  lb* 
hona*  of  FflulUi,  uul  tbenlW  to  CmIIo- 
doqniB  wmI  the  ills  of  BogiM,  threatoing  to  be- 
ra«ntb«Maf(h«r  Una,  sod  lor  thu  elCect, 
eradjog  a  (allom  at  ibe  wiodon  of  iheir  cbam- 

...    ..._■....   _.___   :..  — a  tbem,  aod 

,«boDi  tber 
and  carryatt 


»71] 

they  were  there  or  not,  and  £d  not  aee  Iheni 
there ;  aod  ibti  n  the  truth  aa  he  iball  auwer 
to  God.         Sic  Subicribitur,  A.  Sfgwabt. 

L0THUN,1.P.D. 

PeltT  Frater,  lerTitor  to  Balnean,  aged  30 
veares,  married,  ptirf^  aod  awonie,  anit  exa- 
niocd  bj  hird  Abeniebill,  ud  Mr.  Thomaa 
Fruer   aworoe  ioterpreler 
Juoe  laat,  be  lair  -*-  -' 
the  ooraooch  goe '  , .   , 

M' captain  HnieoD  FVaaer,  and  oeconKn^  Am 
iMill  personei  jnnrted  B^nat  and  eODtaiMd  hi 
tfu  Arat  depoailiooe,  and  olbera,  to  the  anmber 
ef  aeven  or  eifrbl-icore  more,  did  coDraen  at 
Oldnoir  in  Stralhernck,  all  id  amiea,  under 
cotnmandfn,  and  aawe  them  march  toward* 
lard  Jamea  Bfnmy  and  nrrouiid  him  and  hia 
pdrtie;  aod  Aia  Mthelrulb  aa  he  aball  an- 
nrer  lo  God ;  and  depone*  that  Ibey  were  all 
tamnandrd  hy  eapicm  Bineoo ;  and  he  can- 
not wryte. 

Sie  Sahtribilvr,         Tho.  Fuier. 

LOTBUM,  I.  P.  D. 

Willum  Oige  Frater,  tenof^t  t*  Balmeaa, 
agei  40  jtmrt,  married,  pwmd  and  iwome, 
and  eiamined  bj  hwd  Abemchill,  and  Mr.  Tho- 
gua  Ffraaer  aworae  interpreter ;  deponea  am- 
firmit  prttedcKti  in  tmitin*,  except  tDal  he  did 
■otaee'nuniiaaHouatoa  andyODn^Culdulhell 
WMlFfaTaKoe'ihiMher,  BttfaatneetJnginaTinea 
with  captain  tfineon  in  June  last,  in  Sirather- 
rkfc  ]  uk]  Ihii  to  Uie  tnrth  ai  he  ahall  aoawer 


LOTHUN,  I.  P.  D. 

The  lords  ordainea  the  Aaajie  to  inclose  and 
retnme  tbeir  verdict  to-morrow,  at  twelve 
o'clock. 

The  aaid  day,  Thomaa  Ffraaer  of  Beaivfort, 
AlexBoder  Fraaer  lone  to  Mr.  James  Fraaer 
Inioiiter  at  Kirkhill,  Mr.  Robert  Monroe  mi- 
niateT  at  AbertarBe,  Janiei  and  Alenader  FfrK- 
kera  brollien  to  Gartlobefr,  Duncan  Tawa  of- 


milaer  lo  Streichen,  A  launder  Fftaaer  som- 
tyme  in  Bocbrubeo,  Donald  Dowe  M'AUan  in 
Drommond,  John  Ffiraaer  yonnger  of  Drun- 
mond,  William  Ffraaer  hii  iiaturall  brother 
there,  Blartine  Cametvn  in  Glendoheg,  Angua 
H'DonaJd  brother  lo  Keppocb,  Atlaater  Moir 

M'Donaldio  .  Hagfa  Ffraaer  aoneu 

HoDchigavie,  Hugh  Ffraaer  brother  to  Mon- 
cbsavie,  William  Ffraaer  iu  Knochie  lennent 
toStreichen,  Alexander  H'Muiiton  iter  in  Be- 
locharcDvcb,  TboDias  M'Alicler  Cheill  there, 
Alenandar  M'Donald  Acre,  Thofnaa  Pruer 
U'WilUam  vie  Jan  aervant  to  Ffoyar,  Dooald 

Sanlacli    U'Jan  in  L«ghuy,  Doui 
■Eaa  vie  Aliaier  iiyper  to  Gleamoriatottne,  |  loqnitar,  with  the  wholle  depoaitioDS  of  tbe 
•odDonalJ  Groaocb  human  u  William  Ffr«-  "       '  '  ^  ..     •  •  >■ 


her,  keqnnff  oloae  centriea  upon  tbem,  and 
uBon  tbe  lady  dowager  of  Lorat,  whom  lbe« 
abo  bad  trawoHhly  ap|Hebeuded  and  carryad 


priaoner  from  plaoe  to  plaoe,  and  treat 
hartawina  inhumanily,  tnrf^itni'i"!'  '■iir 


tomaiy 


ut«TTMawithagreatbedyofrebella,8emtyaiaa 
3,  amnetymea  4,  and  aonaetymea  500  men  with 
colloura  and  hagg  pypea,  whom  they  did  thus 
omraot  by  taaaaagca  and  fiery  cjocea  lent 
throw  the  countrey,  and  being  and  coulinueing 
toother  In  armcslietwLifl  MartiumandChriato- 
maaa  hat,  at  aererall  iilacea  in  SIralberrtck,  in 
'  InTeraeaa-sbvte,  and  for  marching  againit  and 
wrroundiag  lord  Jamea  Hurray,  aod  a  parly 
with  him  oear  Old  Uarr,  iu  tbe  raonthof  Juna 
laat,  ami  other  IraaiaaaMe  crymea  mentioned 
in  the  criminaU  lettera  of  treaaooe'  raised  at  the 
inatoace  of  m  Jaioea  Stewart,  hui  mqieaiie's 
adrocat,  by  wanand  of  councill  agaiuU  tbem, 
and  othen  titenneoi,  aa  Ibey  who  were  law- 
fully cited  by  Jaincs  Guthrie,  Oinywallpurae- 
vaiit,  by  aouod  of  annra,  with  Iub  mueslie'a 
coat  of  acme*  displayed,  and  useiag  otner  w- 
lemoitiea  necouar,  to  bare  come  and  found 
iulBcieol  cautioae  acted  in  the  booLs  uf  ad- 

i'oumal,  iot  their  appearance  beliire  the  said 
ords  M  have  underlyen  tbe  law  fnr  tbe  crymes 
foTStida,  lawfull  tyme  of  day  bidden,  and  the/ 
nor  none  of  them  coinpeirand,  tbe  lords  justit* 
generall,  justice  cleric  and  connnissiouera  of 
juatidary,  tberlbr  be  the  mouth  of  James  Gulh- 
rie,  aacer  of  oourt,  decenird  anil  adjudged  Um 
haill  (hrenamed  peraonra  lo  be  deauDoed  our 
aoreraign  lord'a  rebelli,  and  (wdained  tbem  Iu 
be  putt  to  the  home,  and  all  tbeir  moveabia 
good)  and  gear  to  be  eiclieat  and  inbroughl  to 
hia  ni^eatie's  nse,  aa  outlawes  and  fugiliie& 
frae  the  lawa,  for  the  crymes  fotsaids,  which 
wai  prOBOUDoed  for  doom. 

September  G,  1693. 


Tbe  aaid  day,  Ibepermns  who  past  upon  the 
Anyae  of  capuin  ^meon  Fftaser  and  otbera, 
returned  their  verdict  iu  presence  of  tbe  saida 
lords,  whereof  tbe  tenor  Iblluwes :  Tlie  Anyse 
having  elected  and  clioaen  sir  John  Scbaw  of 
^     .  Greewuk,  tbeir  cliancdLor,  thev  haiing  read 

L«ghuy,  Donald  Bayna  '  and  considered  tba  lybell  and  Out  lardi'  * 


. ._ .  a  adduced  for  proving  of  the  lyUills,  with 
BirsoDetoTeynsknll,  beini;  ollymea  called  Ig  I  tbe  ^gravationa  thereof,  as  the  samyne  ia  re- 
bave  compeared  belbre  tbe  aaidi  lords  this  day  |  stricted  by  the  lords  tbeir  interloquitor,  clearlv 
and  place,  in  tbe  hour  of  canae,  there  to  have  i  proven  urunst  captain  Simeon  Ffraser  lawfull 
andertjreB  the  law  fa  their  tg—ufcU  rjwaog  i  aoni  to  Tbgaai  Fmg  of  Beawfert,  William 
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Fnaer  of  Ffbyir,  Hugli  Freser  of  Kinmona- 
Tie,  Wiffiam  FiVkser  in  Dalcraige,  William 
Ffraser  of  Ercliitt,  Alexander  Fraser  of  Cul- 
duthell  Yomiger,  Hush  Fraser  aliaft  flntcheon 
Oiffeio  Leadchune,  iSexander  Fraser  in  Riren, 
JooD  Fraser  his  brother,  Alexander  Fraser 
sooe  to  Faraline,  Alexander  Fraser  sone  to  Mi* 
gm?ie,  T^wis  Fraser  brother  to  Litlegarth;  Tho- 
itoas  Houstoone  sone  to  the  minister  of  Strather- 
riek,  JEneas  M'Bayne  brother  to  Dmranond 
M*Bayne,  Hugh  Fraser  sone  to  Strowie,  Hu^h 
Fnaer  younger  in  Bochruben,  John  Fraser 
broiher  to  Culduthell  elder,  major  Thomas 
Fraser  eldtfs»f  Strowie,  Hugh  Fraser  brother 
to  Erchitt,  and  John  Fraser  younger  of  Miga- 
Tie ;  in  witness  whereof  thir  presents  are  sub- 
scrvred  by  their  said  chancellor  and  clerk  att 
Edinburgh,  the  6th  day  of  September,  1698. 
Sic  Sutucrihiiurf  John  Shawe,  Chancellor. 

Ja.  Livingstone,  Clerk. 

Efter  opening  and  reading  of  the  which  Ver- 
dict of  Assy  se,  tne  lords  jnstice  generall,  justico 
derk,  and  commissioners  of  justiciary,  in  re- 
spect thereof  by  the  month  of  John  Ritchie, 
derapster  of  court,  deoeme  and  adjbdf  e  the 
raid  captain  Simeon  Fraser  and  the  haiU  per- 
floues  contained  in  the  abo?e  Written  Verdict,  to 
be  execute  to  the  death,  demained  as  trsTtors, 
and  to  undei^goe  the  paines  of  treasone  and  utter 
punishment  appoynted  bv^he  hiws  of  this 
reahne,  at  such  tymes  and  places  and  in  such 
manner  as  the  saids  lords  shall  appoynt;  and 
ordaides  thdr  name,  fkme,  memory  and  ho- 
noars  to  be  extinct,  and  their  armes  to  be  riven 
forth  and  delate  out  of  the  books  of  armes, 
swme  that  their  posterity  may  n^er  have  place 
nor  be  able  heirafter  to  bmik  or  joy^  any  ho- 
Boors,  offices,  titles  or  dignities  within  this 
realtti,  in  tymo  coming ;  and  to  have  fbrfiuilt- 
^,  amitted,  and  tint  aH  and  mindry  their  lands, 
heratages,  tacks,  steedings,  ronmes,  poases- 
sioDCi,  goods  and  gear  whatsome? or  pertaining 
to  them  to  our  soveraigne  lord,  to  remaineper- 
jieCaally  with  his  roigestie  in  property,  which 
It  prononneed  for  doom. 

Sic  Subicritntur^    Lotbiait. 

Ad.  Cockburnb. 

C.  Campbbll. 

Qayto  Hoax. 

J.  Palconar. 


Amot  has  reported  this  Case,  p.  79,  4to  edi- 
tion of  1785,  and  has  accompanied  his  report 
with  the  following  obsenrations : 

**  This  is  the  only  case  I  know  of  since  the 
Krrolution  in  which  a  person  was  tried  id  ab- 
dience  beihre  the  Court  of  Justiciary  \*  a  proof 
led,  a  jury  iudosed,  a  verdict  returned,  and 

*  As  to  trials  in  ab«ence  or  attar  death,  see 
yd.  11,  p.  1090.  See,  also;  the  Cases  of  lord 
Gdwrie  and  others,  vol.  1,  p.  1359  \  and  of  Ro* 
best  Logan,  vol.  S,  p.  707. 


sentence  prononneed,  forfeiting  life  and  estate, 
honours,  fkme  and  posterity.  The  first  in- 
stance of  this  tyrannical  mode  of  prodeerGng 
was  th6  illegal  sentence  upon  the  rebel  cove- 
nanters afWr  the  battle  of  Pemland,  which  wad 
aftervrards  rescinded  by  act  of  parliament  Tha 
rebels  of  Bothwellbridge  met  with  the  sama 
treatment ;  and  the  like  was  repeated  after  the 
defeat  of  Monmouth. 

**  Tlie  following  is  one  of  the  most  singular 
prosecutions  in  our  criminal  record :  whether 
we  res|>ect  the  stretch  of  law  that  was  mute 
to  convict  the  absentee,  or  the  savageness  of 
his  conduct,  or  the  absolute  dominion  that  he 
possessed  over  his  followers,  and  directed  to 
purposes  the  most  shocking  to  hnman  nature. 

*'  By  the  law  of  Scotland,  outlawry,  even  fat 
treason,  inferred  the  forfeiture  only  of  personal 
estate.  It  was  sanctioned  by  statute,  that  trials 
for  treason  could  not  be  taken  in  absence ;  bul 
that  the  whole  accusation,  [Bankton^s  Inst, 
vol.  S,  p.  251 ;  Erskine's  Fol.  Inst.  p.  733  2 
James  dtli,  pari,  llth,  c.  90;  Mackenzie'd 
Crim.  tit.  Tra«on,  §  2S,  23],  argument,  and 
evidence,  should  be  led  in  presence  of  the  ac- 
cused, and  no  otherwise.  So  anxiously  did  thd 
profisnional  lawyers  adhere  to  this  form,  that, 
as  our  jurisprudence  admitted,  under  certain 
limitations,  of  trial  after  death,  fbr  this  heinoui 
offence,  on  such  occasions,  the  bones  of  the  de- 
ceased were  dilg  out  of  the  grave  and  formally 
presented  in  court. 

"  When  the  covenanters  were  defeated  idi 
the  battle  of  Pentland,  a  desire  to  arm  insulted 
majesty  with  additional  terrors,  or  to  enrich  th» 
servants  of  the  crown  with  unlawful  spoil,  in- 
duced the  ministers  of  Charles  to  attempt,  ixk 
absence  of  the  accused,  the  trial  of  those  rebels^ 
and  the  forfeiture  of  their  estates.  And,  al- 
though the  complaisant  disposition  of  parlia- 
ment gave  every  reason  to  oondude  that  they 
would  not  have  h^itated  to  pass  a  law  to  thii 
effect ;  yet  it  suited  better  the  views  of  a  tyran- 
nical adminlttration  to  operate  this  innovatioik 
in  law,  by  the  decree  of  judges  who  were  ap- 
pointed, and  might  be  removed  at  pleasure, 
than  by  the  adthority  of  the  great  council  of 
the  nation. 

"  [Mackenzie'd  Criminahi,  p.  SO.  WodrowV 
History  of  tbo  sufferings  of  the  Churdi«  Vol.  U 
p.  867 ;  Appendix,  N°  14, 15.  16. 18.  vol.  2,  p. 
115.  586;  Charles  Snd,  pariiament  S,  c.  11.1 
Before  the  court  of  Justiciary  proceeded  Ui 
such  an  important  innovation,  so  little  idea  win 
then  enteruined  of  its  supremacy  alid  infklli-. 
bility,  [It  is  now  alledged,  that  no  apoeal  lies 
from  the  Court  of  JtikliciarV  to  the  House  of 
Lords ;  add  a  judgment,  indeed,  to  that  effeet,^ 
has  h(«n  pronounced.  As  no  man  can  com- 
mand his  faith  or  his  judgment,  I  have  never, 
been  able  to  discover  either  the  legality  or  pro-. ' 
priety  of  this  decree],*  that  the  Court  of  Ses- 
sion was  consulted  upon  the  occasion.^  After 
tampering  with  the  judges,  a  memorial  and 

■  rr     I   ■  I        1^  --  I-  ■■!■ _j^^_^_^^^^^_^^i^i^^^«^ 

*  As  to  this,  see  the  Caa«  of  If  oime  and 
Qgilvyi  A.  IT.  1765. 
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queries  were  laid  bcl'uic  iliem  by  sir  John  Nis- 
bet,  kind's  advocate,  and  lord  Bellenden  trea- 
surer-depute,  statinfi^  a  variety  of  arguments, 
by  infcrenct*  and  analogy,  to  show,  that,  if  tlie 
parliament  could  proceed  to  forfeit  after  death, 
why  not  the  ( -ourt  of  J  usticiary ;  and,  if  either 
cou'ld  try  afler  death,  why  not  also  in  nlmence, 
since  *  \iliat  is  just  betore  parliament,  is  Just 

*  ond  warrantable  before  other  judicatories.' 
U]Hin  this  and  the  like  notable  art^uments,  the 
lords  of  session  deltverc<l  an  opiniun,  declaring, 
thai,  upon  sufficient  proof  being  taken  before 
the  jiiilges  and  assize,  they  might  proceed  in 
alwence  to  sentence,  and  to  forfeit  persons  guilty 
of  hii;h  trciison.  Thus  fortified,  bis  majesty's 
advocate  prosecutetl,  in  alisence,  colonel  Wal- 
lace, William  Muir  of  Caldwell,  and  some  other 
gentlemen ;  and  a  verdict  being  found  against 
them  by  the  jury,  the  court  sentenced  them  to 
Ue  put  to  death  as  traitors,  when  they  should 
be  apprehended,  and  their  whole  estates,  real 
and  personal,  [Muir  of  Culd well's  estate  was 
cifted  to  general  Dalziell,  commander  of  the 
ihrces  at  the  battle  of  Pentland^,  to  be  forfeited. 
From  a  consciousness  of  thv  illegality  of  the 
sentence,  it  was  solemnly  rati6ed  in  .parlia- 
ment ;  trial  in  absence  was  adopted  as  a  part 
of  our  law ;  and,  in  consequence,  two  of  the 
most  distinguished  {tersonages  in  the  nation, 
the  duke  oOIonmoiith,  and  Fletcher  of  Sal- 
toiin,  were  condemned  and  forfeited,  the  former 
when  dead,  the  latter,  when  out  of  the  king- 
dom.* 

**  Had  the  torrent  which  overwhelmed  the 
lineal  succession  of  our  sovereigns  ifcsued  pure 
fVom  the  fountain  of  liberty,  an£in  its  wide  and 
rapid  course  been  cootauiinated  by  no  foul 
stream,  *  trial  in  absence'  would  have  been 
enumerated  in  the  list  of  those  illegal  and 
grievous  assumptions  of  power  upon  vtbich  the 
estates  of  Scotland  declared  king  James  to  have 
forfeited  his  right  to  the  crown.  And  the  opi- 
nion of  the  Ijords  of  Session  on  tliis  head,  as 
well  as  on  the  two  other  cases  stated  in  *  the 

*  Claim  ot  Higlit,'  would  have  been  declared  to 
be  contrary  to  law.  But  it  was  deemtd  pru- 
dent t(i  preserve  this  statute  as  a  security  for 
the  good  behaviour  of  the  numerous  exiles  who 
fulhmed  their  prince  to  the  court  of  St.  Ger- 
mains.  A  law  was  acconliiigiy  passed,  [Wil- 
liam and  Mary,  pari.  1,  ses.  2,  c.  31.  The 
most  approved  commentator  on  the  Scottish 
law,  has  so  far  misunderstood  this  act,  as  to 
say,  that  the  act  1669  was  repealed  by  it. 
£rskine's  ful.  Inst.  p.  733],  rescinding  the  act 

*  See  the  Case,  vol.  11,  p.  1023.  I  have 
there  mentioned  (p.  lOriO)  that  after  the  Revo- 
lution, Fletcher  of  Saltouu's  foH'eiture  was  re- 
scinded by  act  of  ])urliainent.  It  should  bt* 
added,  that  by  the  18th  act  (as  to  which,  see 
vol.  12,  p.  1011)  of  the  second  sesjion  of 
king  William  and  queen  Mary's  first  parlia- 
ment, among  a  great  number  of  persons  of 
whom  by  name  the  decreets  and  dooms  i)f  for 
feiture  arc  rescinded,  is  msntioned  James  some- 
time duke  of  fiuccleuch  and  Moumoulh. 


1669,  c.  11,  in  sa  far  as  it  ratified  the  forfeiture 
of  the  oovenanters ;  but  not  repealing  the  act 
itself,  which  might  now  be  turned  as  an  engine 
of  oppression  upon  the  party  which  contrived 
it.  It  must  be  acknowledged,  however,  that 
king  William's  ministers  made  no  rigorous 
exercise  of  this  law.  The  twirls  of  Melfort, 
Middlcton,  and  [«audcrdale,  and  niuetv  gentle- 
men, were  suinmuncd  before  the  Court  of  Jus- 
ticiary, in  one  day,  to  htund  trial  fur  various 
points  uf  tn.;as(»n ;  in  particular,  for  entering 
into  the  Ftench  service  whi-n  that  state  was  at 
war  with  his  majesty,  and  for  rising  in  arms 
against  the  king.  They  fuik-d  to  appear,  and 
seuttiice  of  outlawry  ouly  was  pronounced 
against  them. 

**  Tyrannical  as  this  statute  was,  captaio 
Fiaser  could  not  have  been  coiivicte«l  upim  it 
but  by  an  obvious  wresting  of  the  law  ;  lor  it 
authorised  trial  in  ubsenci',  only  in  *  cases  of 

*  treasonable  rising  in  arms,  and  open  anil  ma- 

*  nifest  rebellion.'  Now,  it  is  aliop;etlier  ab- 
surd, to  construe  the  ndlecting  of  an  armed 
force  for  the  pur|iose  of  private  rapine,  into 
*'  treasonable  rising  in  arms,  and  o|ien  and  ma- 
'  nifest  reliellion.' 

**  It  will  be  proper  to  state  the  motives  which 
induced  captain  Fraser  to  per|ietrate  the  bar- 
barity and  \illainy  whi>.'h  gave  occasion  to  this 
trial.  On  the  death  of  Hugh,  tenth  lord  Lovat, 
the  titles  and  estate  of  Lovat  were  disputed  be- 
tween his  lordsbip^s  daughter,  heir  of  line,  and 
Thomas  Fraser  of  Beaufort,  the  captain's  fa- 
ther, heir- male.  The  captain  wisely  profiosed 
to  do  away  the  contest,  by  uniting  their  yiersons 
and  pretensions,  and  there  was  not  a  disparity 
of  years  to  render  such  marriage  anyways  ab- 
surd. With  this  view,  he  privately  paid  his 
addresses  to  the  young  lady,  and  one  Fraser  of 
Tenecheil  was  made  the  coufident  of  the  amour. 
The  captain  obtained  her  consent,  and  she  ac- 
tually eloped  from  her  mother's  house  of  Castle 
Downie,  under  the  conduct  of  the  mutual  con- 
fident ;  but  the  person  whose  finesse  was  em- 
ployed to  accomplish  the  intrigue,  from  what- 
ever motive  of  fear  or  of  venality,  of  caprice  or 
of  remorse,  blasted  it  at  the  moment  when  it 
was  sure  of  success,  lie  forced  the  latly  to 
return  to  her  mother,  to  whom  he  diM;lo»ed  the 
intrigue. 

"  It  was  no  longer  thought  safe  for  the  lady 
to  remain  at  (Castle  Dnwnie,  as  tins  seat  was  in 
the  domains  of  the  clan  Fraser,  o\er  whom  the 
captain  possessed  great  inOuence.  She  was 
therefore  conducted  under  a  pro|)er  escort  to 
Dunkeld,  a  house  of  lier  uncle's,  the  marqiiis 
of  Aihole,  and  this  lonl  prevailed  on  his  niece 
to  accept  as  a  husband  the  Master  of  Salton. 
The  intended  bridegroom  set  out  for  Dunkeld 
:o  cfii  III-.I  e  the  espousals,  accompanied  by  lonl 
Miiugo  Murray.  As  tlie  captain  foresaw  in 
this  match  the  ruin  of  hiv  hopes,  he  em- 
braced the  lesolution  of  preventing  the  marriage, 
by  forci* ;  uud  (if  he  could  not  possess  himself 
of  the  heiress)  of  compelling  a  marriage  with 
the  Dowai>er,  who,  in  virtue  of  bar  jointure, 
was  in  possession  of  a  considerable  part  of  the 
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cMate  of  Lotatr  and  this  wild  eoterprise  wai 
to  be  iccomplisbed  by  sucb  deeds,  tbat  tbt 
otern  cootrirance  of  the  principal  actor  ia  less 
shocking  than  the  abject  subnunion  of  his  ac- 
complices. 

^*  The  sentence,  which  was  severer  even 
than  that  commoiUy  pronounced  on  traitors, 
seems  to  be  ciipied  irom  the  sentence  pro- 
miunced  by  parliament,  after  deatli,  on  Logan 
of  Keslalng,  and  the  earl  of  Gowry.  As  cap- 
lain  Fraser,  in  the  rebellion  1715,  although 
supposed  to  be  a  keen  Jacobite,  supported  the 
House  of  HanoTcr,  king  George  1st  granted 
him  a  pardon  and  remission  of  this  sentence. 
rPaper  Register  of  Chancery,  B.  16,  N"  134. 
Remissio  et  rehabilitatio  Simoms  Fraser  do 
Beaufort,  Domini  Lovat,  de  crimine  perduel- 
lionia  aliisque  inl'rascript.    St.  James  s,  10th 
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March,  1716.]  And  he  claimed  and  obtained 
the  contested  title  and  estate  of  Lovat.  He 
joined  the  next  rebellion  against  the  family 
tbat  pardoned  and  restored  him  ;  and  his  house 
of  Castle  Downie,  which  had  witnessed  his  foul 
crimes,  was  burned  by  the  royal  army  before 
his  eyes,  and  those  ot  300  of  uis  clan,  a  few 
days  aAtrr  the  battle  of  Cullodcn.  How  he  lost 
his  titles  and  estate,  and  his  life  also,  is  known! 
to  every  one ;  so  perhaps  he  is  the  only  person 
upon  record  who  was  twice  condemned,  twice 
forfeited,  and  whose  estate  was  twice  restored. 

*'  Captain  Fraser  was  also  prosecuted  for  a 
rape  by  the  party  injured,  lady  dowager  Lovat, 
before  the  dourt  of  Justiciary,  and  was  out- 
lawed for  not  appearing  to  take  his  trial.'*  See 
the  Records  of  Justiciary,  February  17,  1701^ 
as  cited  by  Arnot.  r 


419.  The  Trial  of  Patkick  Hurly,  of  Moughna,  in  the  County  of 
Clare,  Gentleman,  at  the  KingVBench  in  Ireland,  upon  two 
(several)  Indictments,  the  one  for  Perjury,  and  the  other  for 
conspiring  with  Daniel  Hicky,  &c.  to  cheat  the  Popish  In- 
habitants of  the  County  of  Clare,  &c. :    13  William  III. 

A.D.   1701. 


May  31,  1701. 

1  HE  Prisoner  being  brought  from  the  Mar- 
sbmlsea  to  the  bar,  and  a  full  iury  appearing, 
the  clerk  of  the  crown  bid  liiro  look  to  his  chu- 
leoges  :  and  aAer  some  challenged  by  him,  tlie 
jury  sworn  were,  EdmumI  Perry,  James  Mac 
Doonel,  John  Brady,  Dennis  Mac  Malione, 
llichard  Hen,  Thomas  Brown,  John  Drew, 
Hugfi  Brady,  Edward  Mealing,  Austin  Bcnnis, 
Joseph  CecU,  Patrick  Counel. 

CL  of  the  Crown,  Gentlemen  of  the  jury, 
yon  are  to  understand,  "  That  Patrick  Hurly 
vtands  indicted  of  perjury,  for  swearing  before 
Neptune  Blood,  dean  of  Kilfenora,  one  of  his 
majesty's  justices  of  the  peace  tor  the  county 
of  Clare,  that  he  was  robbed  of  300  pistoles  in 
gold,  and  several  other  tliinffs,  by  four  persons 
altogether  unknown  to  him,  l)Ut  whom,  by  the 
lone  of  tlicir  voice,  he  believed  to  be  Irishmen 
and  Papists ;  whereas,  in  truth  and  fact,  he 
well  knew  them  by  their  names  and  persons, 
being  set  on  by  himself,  and  did  not  take  any 
thing  at  all  from  him." 

Att.  Gen.  Clerk  of  the  crown,  you  have 
another  indictmcut  against  tha  prisoner  at  the 
bar ;  pray  charge  him  with  it. 

CL  of  the  Cr.  Gentlemen  of  the  jury,  you 
•hall  likewise  understand,  **  That  the  same 
Patrick  Hurly  stands  here  indicted,  for  that  he 
did  falsely  and  deceitfully  conspire  with  one 
Daniel  Hicky  and  several  other  naalefactors, 
unjustly  to  oppress  the  Popish  inbabitantB  of 
the  county  of  Chirc,  and  cheat  tbam  of  a  great 


sum  of  money,  by  colour  of  the  Rapparee 
Act." 

Att.  Gen.  May  it  please  your  lordships,  and 
yoii  gentlemen  of  the  jury,  the  prisoner  at  the 
bar,  Patrick  Hurly,  is  here  indicted  for  per- 
jury ;  and  the  |»crjury  is  tliis,  that  the  6tn  of 
March,  1699,  he  came  before  dean  Neptune 
Blooil,  one  of  his  majesty's  justices  of  the 
peace  for  the  county  of  Clare,  and  made  oath 
before  him,  pursuant  to  the  late  statute  for  sup- 
pressing tones,  robbers  and  rapparees.  That 
being  at  his  fiither*s  house  in  the  aforesaid 
county  of  Clare,  several  persons,  with  their 
faces  masked,  came  unto  the  said  house  in  the 
night-time,  and  forced  into  his  chamber,  made 
a  shot  at  him,  and  tied  him  and  another  man 
with  cords  fast  to  a  bedstead  ;  that  by  the  tone 
of  their  speech  they  seemed  to  be  Irishmen, 
and  that  he  believed  them  to  be  Papists ;  that 
he  knew  not  one  of  them  either  by  their  names 
or  persons ;  that  immediately  they  broke  open 
several  trunks,  and  took  out  of  one  of  them  a 
bag,  wherein  were  374  guineas,  and  3i5  pis- 
toles ;  a  gold  cross  set  with  diamonds,  and  se- 
reral  other  diamonds  to  a  great  value,  and  a 
great  number  of  Holland  slieets  and  Holland 
shirts,  all  to  the  value  of  about  1,300/. ;  all 
which  he  awore  they  took  away  from  him ; 
and  this  he  swore,  in  order  tbat  he  might  (ac- 
cording to  the  late  act,  called  the  lUpparee 
Act)  make  the  country  re-imburse  this  1,300/. 
to  him.  Gentlemen,  this  was  all  false,  and  no- 
thing at  all  in  it  but  a  mock  robbery,  acted  by 
pcnoDS  employed  and  tet  on  by  hioiaelf,  whom 
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be  Tcry  Well  knew,  and  who  took  notbin;  it 
iU  from  kim,  but  it  was  an\j  designed  to  cheat 
the  coantrj  ;  and  in  truth  he  was  not  robbed 
tt  all|  not  of  the  ?aUie  of  a  farthing.  The  se- 
cond indictment  is  for  a  cheat,  in  conspiring 
with  the  malefiictors  to  wrong  the  said  coun- 
try, and  deceitfully  and  unjustly  to  raise  money 
upon  the  country,  under  colour  of  the  act  of 
|Mirliament. 

Soi.  Oen\  May  it  please  your  lordship,  and 
you  gentlemen  or  the  jury,  ilr.  Attorney  Ge- 
neral has  giren  you  an  account  of  the  uidict- 
Ihcnts :  the  second  is  the  consennenoe  of  the 
first.  If  Mr.  Huriy  was  iieally  and  truly 
robbed,  then  he  did  not  design  to  cheat  the 
country  :  but  if  he  was  not  reallv  and  truly 
rpbbed,  but  that  his  examinations  be  all  fhlse, 
then  he  was  not  ouly  perjured,  but  did  likewise 
conspire  to  cheat  tho  country.  We  will  begin 
with  our  evidence  of  the  perjury,  and  tlie  force 
of  our  evidence  is  this :  Mr.  Hurlv  pretends  to 
be  robbed  of  about  1,30()/.  in  March,  1699. 
We  will  shew  vou,  that  Mr.  Hurly,  instead  of 
Iwing  a  man  of  so  much  cash  at  that  time,  was 
the  contrary,  to  an  extreme  degree:  that  to 
praYent  arrests,  be  had  several  protections; 
and  he  told  a  gentleman,  tliere  could  not  be  a 
readier  way  to  get  money,  than  by  the  act  of 
parliament ;  if  he  could  fix  a  robbery  on  tbe 
country,  he  could  tax  what  sum  he  pleased. 
We  shall  shew  you  with  whom  he  concerted 
this  pretended  robbery,  and  by  whom  it  was 
acted,  and  that  Mr.  Uurly  himself  contrived 
the  whole  matter ;  and  the  several  goods  that 
he  pretended  to  lose,  he  had  back  again,  and 
they  were  sent  another  way  afterwann  by  Mr. 
Hurly  ;  and  that  the  gold  n^  pretended  to  lose, 
was  but  counters.  \Ve  will  trace  you  the 
whole  drift  and  contrivance  of  the  matter.  My 
lord,  we  shall  first  produce  the  information  of 
Mr.  Hurly,  sworn  before  dean  Blood. 

Dean  Neptune  Blood  sworn. 

Court.  Look  on  that  paper :  was  that  exa- 
ibination  sworn  before  you.  Sir  ? 

Dean.B/oocf.  Please  y oar  lordship  to  gire 
BM  leave  to  read  it. 

Court,  Do  so,  Sir ;  take  your  own  time. 
You  hare  read  that  paper  ? — Dean  Blood,  Yes. 

Court,  Was  that  examination  t^en  before 
yon  upon  oath  ? — Dean  Blood.  Yes,  my  lord. 

Court.  Who  was  the  person  that  swore  it  P 

Dean  Blood.   Ptitrick  Hurly. 

Court.   It  that  the  man  that  stands  there  ? 

Dean  Blood.    Yes,  that  is  he. 

Clerk  reads  the  Examination : 

Com,  Clare.  The  Tntormatio!!  of  Patrick  Hur- 
LT,  of  Monghna,  in  the  said  county,  gent 
taken  before  Neptone  Blood,  Dean  ofKil- 
Ibnora,  one  of  his  Rliycsty 's  Justices  of  the 
Peace  for  the  said  comty. 

The  said  informant  being  duly  sworn  on 
the  holy  evangelists,  and  examined,  saith. 
That  on  Sunday  tho  3rd  of  March,  1699,  about 
11  o'clock  at  nighty  being*  than  at  his  Ather's 
lioiise  atlEouigimafonHudyWiialusdliui-' 


bcTi  he  saw  three  men  armed  batst  in  an  out- 
door of  the  said  house,  which  opened  into  a 
garden,  threw  down  Mr.  Ronane,  who  waa 
near  the  said  door,  in  a  rude  manner,  with 
swords  and  pistols  in  their  hands,  entered  into 
the  said  chamber,  dragging  tbe  said  Mr.  Ro- 
nane with  them :  instantly  there  appeared  a 
fourth  person  armed,  and  with  their  faces 
masked;  and  making  a  shot  at  the  informant, 
they  immediately  tied  him  and  the  said  Mr. 
Ronane  with  cords  fast  to  a  bedstead,  calling 
the  informant  rogue,  rascal,  son  of  a  whore, 
treacherons  villain  to  his  country,  and  many 
absurd  words  to  that  effect.  The  said  informant 
further  saith,  that  the  said  persons,  by  the  tone 
of  their  speech,  seemed  to  be  Irishmen,  and 
believes  them  to  be  Papists,  but  knows  not  any 
one  of  them  by  their  names  or  persons.  That 
immediately  they  broke  or»on  three  large 
trunks,  and  took  out  of  one  of  the  said  trunks  a 
bag,  wherein  were  374  guineas,  and  345  pis- 
toles, amounting  in  all  to  the  sum  of  8482.  9s. 
or  thereabouts,  together  with  a  gold  cross  set 
with  diamonds,  and  several  ether  diamonds,  to 
the  value  of  S25/.  sterling;  and  also  the  num- 
ber of  24  large  Holland  sheets ;  each  of  them 
containing  ten  yards,  or  thereabouts,  price  72/. 
sterling  ;  and  35  Holland  shirts,  amounting  to 
the  value  of  157/.  10*.  sterling.  The  said  in- 
formant forchcr  saith,  he  heard  a  great  bustle 
and  noise,  and  shots  made  in  the  other  parts  of 
the  said  house  at  the  same  time,  which  he  un- 
derstands was  done  by  others  of  the  said  rob- 
bers. And  further  saith,  that  the  said  robbers 
took  away  all  the  aforesaid  gold,  diamonds, 
sheets  and  shirts,  and  letl  ttie  said  informant 
and  Mr.  Ronane  tied  as  aforesaid,  and  locked 
the  said  door  on  the  outside.  H  e  further  saith, 
that  he  never  got  any  of  the  said  gold  or  goods 
since  the  said  robbery.  And  further  saith, 
that  when  he  perceived  the  said  robbers  were 
gone  away,  he,  this  informant,  sent  some  of  his 
servants  out  through  a  wmdow  about  4  o'clock 
next  morning,  to  make  a  hue  and  cry,  and  ur 
raise  the  country,  to  pursue  after  the  robbers. 
The  said  informant  being  asked,  whether  the 
said  robbery  was  committed  by  any  contrivance 
of  his  own,  or  any  friend  of  his,  with  expecta- 
tkm  to  get  money  raised  on  the  country,  or  for 
any  other  self-end  ?  declares,  that  it  waa  not, 
nor  docs  know  of  any  such  contriTance  or  de- 
sign by  any  person  whatsoever,  either  directly 
or  inJirectiy.  Tbe  said  informant  Airtbcr 
saith,  tbiit  two  of  the  said  robbers,  which  came 
into  his  chamber,  had  red  deaths,  and  under* 
stands  that  there  were  in  and  about  the  salti 
house  the  number  of  seren  more  of  the  said 
robbers,  besides  the  aforesaid  four  that  entered 
into  the  said  chamber.  He  further  saith,  that 
he  cannot  give  any  descriptioii  of  any  of  tbe 
said  persons,  more  than  is  herein  set  forth. 
And  neinff  examined,  whether  any  of  his  ser- 
rants  or  nmily  were  from  home  at  the  same 
time  when  tlie  said  robbery  was  committed  ? 
he  said,  that  he  sent  one  Calaffban  Cmtj^  a 
•erraqt  of  his,  that  same  day  to  Sir.  John  Foi*- 
ter,  «t  RsllMnpa  in  the  ooimtjof  GaUwaj,  for 
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of  mourniog  doatbs,  which  th«  said  Mr. 
Fonlcr  bioi^t  mm  Doblio  for  the  Raid  in- 
fMMnt ;  and  the  said  Calagbao  retomed  the 
MSt  d^,  being  Monday  the  4th  of  March  in- 
■laiil,  with  a  l^ter  from  tiie  said  Mr.  Foraier ; 
md  thai  the  said  informer's  wife  and  her  bro- 
ther»  Mr.  Edmond  Tirrey,  and  Mr.  CJlick  fiourk, 
wIm  is  married  to  her  sister,  were  the  same 
iiglit  when  the  said  robbery  was  committed  at 
captain  Christopher  O-Brien's  house  at  Imish- 
tisMD,  in  the  said  county  of  Clare.  The  said 
inlomant  farther  saith,  that  Mooghna  afore- 
said, where  the  said  robbery  was  committed,  is 
in  the  barony  of  Corcumoroe,  and  county 
albicBBid.  He  farther  saitb,  that  he  had  about 
4IQOL  of  the  aforesaid  ffold  ftom  alderman  Wal- 
loB  in  DuMio,  and  had  the  rest  some  time  be- 
fore ffwa  Mr.  Christopher  Fiti-8ymonds,  mer- 
chant in  Dublin.  Tne  said  informant  further 
saith,  that  he  knows  not  who  any  of  the  afore- 
said aeren  persons  were,  that  were  in  and  about 
Um  said  house,  nor  yet  any  of  the  four  persons 
as  aforesaid,  nor  mm  whence  any  ot  them 
came,  nor  whither  they  went,  and  further  saith 
•ot--Jurat  coram  me,  a  Martii,  l({99. 
(Vera  Copia,)  Nep*  0looo. 

OOL.  TiSDAI* 

Covrl.  Mr.  Dean  Blood,  is  thb  the  tery  ex- 
amination that  Mr.  Hurly  gave  in  upon  hia 
e^  before  you  ?— D.  Blood.  Yes,  Sir. 

K.  CounMcL  Did  he  swear  it  all  P 

Ik  Blood.  Yes,  he  swore  all  the  cODteotaof 
tluB  ocamination  to  be  true. 

Sol,  Gem.  My  lord,  and  yon  gentlemen  of  the 
jury,  the  scope  of  the  e?idence  against  the  gen- 
tlaman  at  the  bar  is  thus :  we  will  shew  you 
the  great  necessity  he  was  under,  and  the  press- 
ing ooeasMms  he  had  for  mone^;  and  that  being 
in  greet  atraita,  he  was  contnving  how  to  stave 
off  nis  creditors,  and  save  his  reputation.  We 
wiH  produee  the  persons  that  he  had  discourse 
wilk  about  the  probable  way  of  getting  money ; 
and  acme  of  the  ? er?  persona  that  wero  to  act 
in  order  to  it ;  and  that  when  Mr.  Ronane  was 
in  .tke  house,  these  actors  were  to  rush  in;  and 
to  tie  him  and  Mr.  Patrick  Hnriy  together; 
and  then  to  look  in  sucUa  trunk,  and  thm  they 
should  find  something  like  gold.  Thtt  the  ac- 
ton did  lurk  in  and  about  the  house  by  Mr. 
Huriir'a  appointment :  and  come  into  the  dwel- 
Ihiff-hoaie  as  was  contriTed  between  them, 
mstuDg  in  with  the  sakl  Mr.  Ronane,  who 
went  out  into  the  garden  after  supper,  as  was 
contrived  beforehand.  When  Mr.  Uurlv  was 
giving  IB  his  information,  Mr.  BkMNl  asked  lum, 
wlmt  witnesses  he  had  bendea  himself  P  He 
■aid,aiarTantofhis,aDeCalaffhanCaity.  We 
will  produce  that  same  Cala^n  Carty,  who 
will  give  a  full  rcktion  of  the  mntlsr. 

Calaghtm  Corty  called. 

.  Mr.  Beniord,  My  krd,  cm  woid  for  the 
treverser.  My  hwd,  tbia  Cakghan  Cartv  and 
others  were  tM  personatdwn  op  forthia  rob- 
bery, and  actually  in  gaol  for  it )  they  were 
tbepcneiitlbildidaclaallynbm    ifykidy 


they  were  put  into  irons,  and  threoiened  to  be 
banged  unless  they  would  swear  it  was  a  riiam 
robtory ;  and  thereupon  were  discharged ;  and 
afWr  came  to  this  town,  and  went  ^ore  my 
lord-chief- justice  Pyne,  and  they  swore,  that 
their  examination  was  forced  from  them.  It  ia 
here  in  court, 

Calaghan  Carty  sworn. 

Court.  Do  you  know  Patrick  Huriy  ? 

Carty,  Yes,  my  lord. 

Court.  How  long  have  you  been  ^^^iwinttjl 
with  him  ? 

Carty.  Since  he  came  into  this  kiogdom 
from  England. 

Court.  How  long  was  he  come  before  he  was 
prosecuted  P—Car<v.  It  was  about  two  years,  . 

iC.  Coeiiis/.  WiU  you  give  the  court  and  the 
jury  an  account  what  you  know  Goacernin^^ 
this  robbery?  Tell  the  whole  truthy  and  uolhiDg 
but  the  truth. 

Carty.  My  lord,  I  was  oue  of  his  servants. 
He  came  to  me,  and  called  me  out  to  his  stable^ 
and  draw  out  a  purse  of  gold,  and  shewed  it 
me,  and  told  me,  he  was  to  |>ay  one  Mr.  Ar- 
thur some  money,  who  was  to  oome  such  % 
day  to  oom|ioun4  with  him.  for  the  money ;  ■■  and 
if  he  did  give  him  that  money,  he  would  be 
ruined  for  ever ;  but  that  if  I  would  do  as  the 
rest  wouM,  I  would  do  him  a  kindness:  and 
says,  that  when  Mr.  Arthur  should  hear  tha 
money  was  robbed,  he  would  compound  with 
him :  and  he  told  me  where  the  money  was  \m 
be,  and  the  trunk  he  would  put  it  into. 

Court.  Did  yon,  according  to  hia  desire,  take 
away  the  sold  and  the  linnenP 

Carty.  Yes,  my  lord. 

Court.  Was  there  any  others  to  doit,  beaidea 
yourself? 

Carty.  Yes,  four  more,  Donagh  CMwian  An* 
drewB,  Daniel  Hicky ,  Daniel  Carty,  and  Teigue 
Carty. 

Court.  What  did  you  do  with  the  linnea? 

Carty.  It  waa  Daniel  Hiokv  took  it  out, 
and,  he  said,  he  gave  it  all  bade  again  to  hia 
master. 

Court.  Were  you  disguised  ? 

Carty.  Yes ;  we  had  some  of  us  blue  ooalS|, 
and  some  of  us  red  coats  and  visards. 

Court.  Where  had  you  the  coats  ? 

Carty.  Mr.  Hurly^  man  threw  tbeA  iiiii 
the  bam  to  us. 

Court.  Had  yoa  any  arms  f 

Carty.  Yes,  my  lord,  we  had  swordt. 

Courr.  WhogavethearDaatoyou?*-GsKy. 
Daniel  Maccay,  Mr.  Hnrly^O  footoMO. 

Court.  Whose  were  the  swords  T 

Carty.  1  was  told  they  were  breaghtfrom 
Dublin  by  Mr.  Hnriy. 

Coar^.  Waa  there  any  fire-arms? 

Cariy.  Yes,  there  was  fire-arms  left  on  a 
table  by  the  door,  and  cbaiged  with  powder. 

Goarr. .  Hsd  yea  any  directions  ohoot  them  ?• 

Cariy.  Yes,  my  lora ;  th^  wsae  laid  there: 
on  purpose  for  the  laeii. 

CoMTi.  Who  gate  those diieolions abonlihe 
f^mCtr^y*  It  m§JDmM  "' 
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Court,  Were  ihey  charfjed  ? 

Carty.     Yes,  with  powder  only. 

Court.  Was  any  of  them  fired  off  tbcD? 

Carty-  Ye«,  there  was. 

SoL  Gen.  My  lord,  though  they  were  fire<l 
•flf,  there  was  no  ball  in  them  :  It  was  not  to  do 
harm,  but  only  to  fright  thotie  who  were  not  in 
the  secret. 

Court.  Did  you  take  the  g^ld  in  the  purse, 
or  whatever  it  was  ? 

Car.  My  lord,  we  were  directed  by  Mr.  Bur- 
ly to  pour  it  on  the  table,  that  Mr.  Ronane 
miifht  see  it. 

Court.  How  lonfj^  had  Mr.  Ronaue  been 
there  P — Car.  Twoniehts. 

8ir  J.  yiead.  Was  there  any  particular  time 
appointed  when  you  was  to  do  this  fact  ? 

Car.  There  was,  my  lord ;  when  Mr.  Ro- 
nane should  come  out  of  the  back-door. 

Court.  Had  you  any  directions  in  particular 
what  to  do  with  the  servants  P 

Car,  Yes;  we  had  directions  to  tie  Mr. 
Hariy  and  Ronane  together,  and  there  was  a 
bed-cord  laid  in  the  room  ready  for  the  purpose. 

Recorder,  Who  grave  you  the  directions  to 
tie  them  ? — Car.  Mr.  Huriy. 

Sol..Gen,  Do  you  know  one  Walter  Neylan  ? 

Car.  Yes. 

Soi,  Gen.  Where  was  he  P 

Car.  He  was  In  gaol  at  Ennis,  for  Mr.  Hur- 
ly's  debt. 

Sol.  Gen.  You  were  Mr,  Hnrly's  serrant. — 
Pray,  did  he  appear  publicly  about  tbat  timef 
or,  was  he  on  his  keeping  P 

Car,  He  was  on  his  keeping. 

Court.  Explain  yourself.  What  was  the 
keeping  P 

Car,  My  h>rd,  he  was  on  his  keeping^,  for 
fear  of  being  taken  upon  writs  and  executions : 
he  had  servants  in  his  house,  and  he  kept  one 
watching  constantly,  for  fear  of  being  tidlen. 

Court.  At  whose  suit  ? 

Car.  At  Mr.  Arthur's  suit. 

Att.  Gen.  My  lord,  I  am  told  his  house  was 
a  sort  of  garrison,  and  there  were  regular  works 
about  it. 

Court,  You  say  there  were  scouts  abroad, 
and  some  wall :  pray,  give  an  account  what 
works  there  Jvere  about  the  house. 

Car.  Yen ;  there  was  a  brick  wall  about  one 
side  of  the  house. 

Court,  Do  you  iroaffine  it  was  to  prevent  his 
being  arrested  that  he  built  that  wall  P 

Car,  Yes,  it  was,  my  lord. 

Recorder,  What  sort  of  money  was  there 
when  you  opened  the  bag  P  What  did  it  appear 
tobeP 

Cmr.  It  was  yellow  pieces ;  and  3Ir.  Hurly 
gare  his  seal,  to  seal  the  bag  up  again. 

Court,  Was  Mr.  Ronane  there  at  tbat  timeP 

Car,  The  seal  was  pven  before,  my  lord. 

SoL  Gen.  He  nys,  it  was  not  he  tbat  poured 
the  money  out.  Did  yoa  judge  the  money  to 
bejKold,  or  oonnteraP 

Car.  That,  my  lord,  I  did  not  know. 

&/.  GfM.  My  ferd,  Mr.  Hurly  pretendi  that 
thii  BWBftTeaafwmiiwlioB  contrary  to  thit. 


} 


Now  we  will  shew  you,  that  that  wa«  done  by 
another  person  employed  by  Mr.  Hurly  to  per- 
sonate this  man.  But  before  that,  please  to 
ask  him  as  to  the  linen  that  was  carried  away, 
what  became  of  it,  and  who  disposed  of  it  P 

Court.  You  say,  there  was  linen  taken 
away — What  linen  f 

Car.  There  was  Holland  sheets,  and  they 
were  put  into  a  chest  in  the  barn ;  and  we 
brought  them  in  again. 

Court,  Who  broofrlit  them  in  ? 

Car.  Daniel  Hicky,  and  I  myself. 

Court.  Who  did  you  deliver  them  to  ? 

Cor.  To  Mr.  Hurly 's  wife. 

Court.  Was  he  privy  to  itP 

Car.  Yes,  he  was. 

Court,  Did  yon  ever  make  Mr.  Hurly  ac- 
quainted, that  you  had  restored  the  linen  r 

Car.  Yes,  ray  lord. 

Recorder,  Pray,  was  there  any  jewels  or 
diamonds  taken  away  P 

Car.  My  lord,  he  said  there  was  some  in  a 
little  bag,  some  jewels  and  diamonds ;  and  he 
bid  IIS  not  open  it ;  and  we  did  not. 

Court.  Was  tliat  bag  in  the  same  drawer 
with  the  other  money  P 

Car.  Yes,  my  lord,  it  was. 

Sir  J.  Mead.  Pray,  my  lord,  I  desire  to 
know,  whether  he  was  ever  tampered  with  by 
any  body  ;  and  who  it  was  P 

Court.  Was  you  ever  tampered  with,  to  take 
off  your  evidence  P 

Car.  Yes,  my  lord,  I  was — by  Daniel  Carty, 
and  1  refuses!  it. 

Court.  Was  you  by  Mr.  Hurly  P 

Car,  No ;  but  he  sent  his  brolner  to  me. 

Mr.  For  iter,  PraVi  my  loni,  let  us  see  that 
examination :  he,  after  that  examination,  gave 
evidence  contrary  to  what  he  has  now  given. 

Court.  Do  you  admit  that  there  was  an  exa- 
mination ? 

Sol,' Gen,  That  there  was  an  examination 
sworn  before  my  lord  chief  justice— But  that 
this  was  not  the  man. 

Recorder.  Was  you  sworn  before  my  lord 
chief  justice  PyneP— Car.  Never  in  my  life. 

Court,  Look  on  it ;  is  that  your  hand  f 

Car.  It  is  none  of  my  hand. 

Recorder.  Pray,  look  upon  it. 

Car.  It  is  none  of  my  hand. 

Mr.  Fortter.  (Produces  another  paper.) — 
Pray,  look  on  that  paper,  and  see  if  that  be 
your  hand  or  not. 

Car.  1  do  not  know  whether  it  be  or  no ;  I 
believe  it  may. 

Sol.  Gen.  Pray,  mind  which  be  owns  to  bo 
bis  hand,  and  which  not. 

Recorder.  We  have  to  deal  with  a  nimble 
person. 

Court,  Wlmt  will  yon  have  next  ? 

Mr.  Bernard,  The  next  thing  is.  What  time 
of  the  day  or  night  the  robbery  was  committed  ? 

Car.  My  loni,  it  was  abont  ten  o'clock  at 
night,  before  the  people  went  to  bed. 

Court.  What  montli  P 

Car,  The  month  of  March. 

Court.  WbatdayoftlMinoathr 
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Cflr.  As  I  QBdeiBtomi,  the  dnl  of  Mtrcb. 

Court,  Wbatdtyoftheweek? 

Cor.  SoiKlay. 
-  Mr.  Bernard,   Where  was  yoa  on  Monday 
morninijr? — Cur,  I  was  arCorro6n. 
.   Mr.  Bernard,   How  ftlt  is  that  from  Mr. 
IIiMy*s?— Car.  Jt  is  fire  aules. 

Court,  How  long  did  yoii  stay  at  Corrofin  ? 

Car,  I  staid  there  till  news  came,  that  the 
robbery  was  committed ;  1  staid  till  night. 

Mr.  Bernard*  Pny,  was  Mr.  Ronane  priTy 
■I  all  to  this  robbery  P 

•  Car,  Ido not  know ;  I beliere  be  may, ibr 
1  know  no  other  business  he  bad  there,  nor  I 
saw-no  other  bosiness  be  did  there. 

•  Caitrt,  Mr.  Bernard,  be  says  this^As  Mr. 
Ronane  was  to  go  out  of  the  back  door,  then 
ml  that  mv  time  they  came  through  the  garden. 

Car.  '  Yes,  my  k>rds  Mr.  llurly's  man 
cameto  gife  us  a  call. 

Court,  He  says,  Hurly's  man  did  gi?e  them 
Dotioe  when  Mr.  Ronane'did  go  abroad. 

Mr.  Bernard,  Do  you  beliere  that  Mr.  Ro- 

lae  went  abroad  ? 

Court.  He  says.  It  was  usual  for  Mr.  Ro- 
me to  so  abroad. 

Mi,  Gen,  My  lord,  the  next  witness  we 
shall  frodnoe  is  another  senrant,  that  was  in 
the  htnse  with  Mr.  Hnrly  the  same  time. 

Margaret  Counene. 

SoL  Oen.  This  lady  goes  in  the  family  by 
the  name  of  Peggy  Kabbet;  Margaret  is 
Foggy,  and  Connene,  Rabbet 

[An  Interpreter  sworn,  becsose  she  could  not 
speUc  English.    Then  she  was  sworn.] 

SoL  Gen.  Prsy,  mk  her.  Whether  she 
knew  Atrick  Hurly,  and  let  her  point  at  him. 

Con.  There  he  ig. 

SoL  Gen,  What  does  she  know  of  tbb  rob- 
bery, tbiB  pretended  robbery  ? 

•  Court,  Pray  ask  her  bow  long  she  has  been 
•couainted  with  Mr.  Hurly  ? 

interp.  This  year  and  a  half. 

Coiir^.  Was  sue  a  servant  or  no  P 

Interp,  Yes,  a  serrant  in  the  bouse  for  a 
year  and  a  half. 

Corut,  Does  she  know  of  anv  robbery,  or 
pretended  robbery  committed  on  Mr.  Hurly  P 

Interp,  She  knows  there  was  a  robbery.  . 

Coiir^  Was  she  a  ser^-antin  his  house  at 
that  time  P — Interp,  Yes,  my  lord,  she  was. 

Court,  Let  her  tell  what  she  knows  of  it  from 
llui  b^inning  to  the  end. 

Reorder,  The  whole  story,  the  whole  in- 
trigoe. 

:  Juterp.  She  says,  one  Hicky,  and  Calagban 
Carty,  Donogh  0-Brien  Andrews,  came  into 
the  boose  at  night,  and  Teigae  Carty  and 
J>aMel  Carty. 

Court.  Were  they  disBgnred  P 

Interp,  Yes,  she  says,  they  were. 

Court.    How  dill  she  know  them  ? 

Interp.  As  Calagban  Carty  told  her. 

Court,  When  was  ihiU? 

Inierp,  After  be  came  oat  of  gaol. 
VOL.  XIV. 


Coirr^  Did  sbe  know  any  of  tliem  when 
their  disguise  uas  on  ? 

Interp.  No,  she  did  not 

Court,  Did  she  know  of  any  contriraDce  of 
a  robbery? 

Interp,   No,  she  did  not. 

Courtt  What  time  of  the  day  or  night  was 
this  robbery  committed  P 

'  Interp,  She  says,  my  lord,  about  ten  of  the 
ch>ck  at  niirht. 

Court.  What  month  P  or,  What  time  of  the 
month  P 

Interp.  She  does  not  know ;  but  it  was 
about  ten  of  the  clock  at  night,  as  she  belieres. 

Court.  Pray,  in  what  manner  was  it  that 
they  came  into  the  house  P 

Interp.  She  says,  my  lord,  that  about  that 
hour  or  the  night  she  came  in  before  Mr.  Ro- 
nane went  out  at  th^  back-door;  j^d  that 
these  fire  persons  came  in  at  that  time  into 
the  house. 

Court.  What  part  of  the  house  was  she  in 
then,  when  these  fire  persons  came  in  P 

Interp.  She  was  in  the  kitchen. 

CoKr^.  Ask  her,  how  could  she  see  thesn 
persons,  when  they  came  into  the  house,  from 
the  kitchen  P 

Interp^  She  says,  shecouki  not 

Cotirt.  How  soon  after  they  got  in  had  she 
notwe  the  robbers  were  got  into  me  house  P 

Intern.  She  sajrs,  that  as  soon  as  they  came 
in,  one  Mac  Caie  cryed  murtler,  and  sud,  his 
msster  was  killed. 

Court.  Where  were  the  robbers  then  P 

Interp,  In  the  parlour,  near  her  master's 
chamber. 

Court,  What  arms  had  they  that  time 
there  P 

Interp,  She  says,  that  they  had  6re  arms 
and  a  sword ;  and  that  they  shot  at  them. 

Court,  Which  of  them  had  armsP 

Interp.  She  says,  all  that  she  saw  had 

Court.  Was  there  any  body  wounded ; 
Was  there  any  opposition  giren  by  any 
▼ants,  that  occasioned  them  to  fire? 

Interp.   There  was  nobody  to  oppose  thett. 

Courf.  Whst  made  them  fire  off  the  gun 
then  P 

Interp.  She  does  not  know,  unless  it  was  to 
keep  them  in,  and  frighten  them. 

Court,  How  iar  was  this  house  where  Mr. 
Hurly  lived  from  any  neighbours  ? 

Interp,  She  belieres  there  were  tome  neigh* 
hours  half  a  mile  off. 

Court,  Was  she  in  the  parlour  P  or,  did  she 
see  any  arms  in  the  house  before  the  robbers 
came  m  P  or,  Did  they  bring  the  arms  with 
themP 

Interp,  She  says,  there  were  artti  in  the 
parlour  when  they  came  in. 

Court.  Were  these  arms  she  saw  with  them 
the  same  that  she  saw  in  the  parlour,  before 
they  came  in  P 

Interp.  They  were  the  same  anns. 

Court,  Did  she  see  those  arms  P  How  l<Nig 
did  she  see  them  there  before  the  robbers  came 
inP 
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Intenp,  8^0  my,  th«i  the  amt  Uj  tiMre 
all  the  evening  before. 

Court,  Was  ituiuAl  for  the  mn  to  lie. there 
Vtfore  P— Jhlerv.  It  w«i  to  aometiaie^. 

Sol.  Gen,  What  waa  Mr.  Horly'a  HMIV9 
for  keeping  arms  ahvayt  ntdy  at  tba  door  ? 
What  ooovian  had  Im  for  tWm  P 

Interp,  She  doea  not  know  any  other,  thaa 
Ibal  her  oMftinr  waa  in  dabt,  and  an>raWeMTe 
of  trouble ;  and  Uiat  he  kept  tho^a  arsMfoi  hia 
da&aoe. 

Court.  Pray,  does  she  know  what  was  tafcaa 
%way  froBi  her  naaster  aft  that  tina  P 

Jniem,  tih»  knows  that  Ifcey  taol|  IwaHtt 
IMK  of  Holland  sheets. 

Court,  Did  she  eier^ce  any  of  Iha  Hmm. 
thai  waa  takes  away  froaa  her  ■aster  with 
haiaaHacwanlaP 

Jatsi^  There  wsece  sheets  m  Iha  henaa 
lAai  the  rohhary,  aed  she  beUetea  they  were 
the  same  sheets. 

Mr.  BmUm-.  The  sheeU  in  the  rehbery  were 
large,  doabke  HoUand  aheeta.  Ptaiy,  whs* 
sheets  were  they  she  saw  aftarwarda  in  the 
henaaP*— iaicrp.  Large  lloHanA  sheets, 

SoLGm,  How  asaay  |iair  eff  HeMaad  iksota. 
dkl  she  see  in  the  house  after  the  rohhenr  P 

Interp,  She  saw  four  or  fiie  neiaof  HoUend 
aheeta  in  the  hpifte  ailaa  the  lobben. 

SoL  Gen.  Pray,  hpw  aooo  after  the  lehhesy 
did  she  see  Ihoae  abeels  in  the  henaa  P 

InUr^  Aft^r  the  assises. 

Att,  Gen.  Pray,  ask  her«  Whether  any 
goods  were  sent  onl  to  any  aeighhour*a  house, 
9Dd  what  neighbour's^  aui  what  goods  P 

Interp.  She  believes  it  was  usual,  when  W. 
Hahiway  came  to  the  houae,  that  was  a  par- 
Bon  who  prosecuted  Mr.  Hnrlv  for  deb^  la. 
aendaway  the  goods,  to  seoure  them. 

AtL  Gen.  As  I  understand,  this  eoman, 
when  these  roUieca  had  come  into  the  parlour, 
Pnnifll  Blao-Caie  ran  into  the  kitchen,  and 
cryed,  murder!  murder !  1  would  fain  know, 
since  Dani^  Mac-Caie  waa  not  tied,  aud  that 
the  robbers  did  not  tie  her,  why  they  did  not  go 
ont  to  make  hiie  and  cry,  and  raise  the  country. 

Interp.  She  says,  my  k>rd,  that  there  was 
none  of  them  tied ;  but  tbey  did  not  go  out. 

Cevrt.  Pray,  how.  cauie  it  about,  that  after 
the  shots  went  off,  no  neigfabonrs  came  in  ? 

Interp^  She  says  ahe  believes  they  oould 
not  hear. 

AU^Gen,  Fray,  when,  they  fired  off  the 
fire-arms,  did  tbev  present  them  at. her,  or  at 
Beniel  Mao  Caie  r  or,  did  they  find  any  holes 
the  shots  had*  made  in  the  eieling,  or  marks  of 
the  hulhAain.the  wall^  or  m  any  other  place  P 

Interp,  She  says,  they  hurt  nobody,  and. 
they  saw  no  holes  or  maika  of  ahot  or  hnlleta. 

Att.  Gen,  Ask  her,  whether  the  arroa  that 
laere  in  the  parionr  dkl. not  usually  hang  on 
raoka or. hooks;  and  where  were  thejialittie. 
before  thO'Tobbers  came  into  the  narlenr  ? 

Interp,  Tbey  were  npen  the  tafale^  my 
hwd,  near  the  door. 

CokN.  WharadidthcMaanaiiie  tobeat 
othectiiBflaP 


Jnlafy.  She  ^ayti  «ltb»9Mnepkiee,  near 
the  door. 

Mr.  Fortter.  What  number  of  arma  did  Mr. 
U^rly  nse  to  have  in  the  hena^P  aiMl,  of  what 
iortP 

Ihtrnf,  A  optipH  of  fi9«aes,  a  UunileHNiss, 
a  couple  of  carhiM%  ^nA  pistolf. 

Mr.  Bipmari.  Piray,  l^w  many  awoids 
w^re  there  uanattyP 

Inierp,  SIhe  did  not  knew  of  anjn  bnl  her 
maMr'aawoad ;  ahe aaw  hnl  two. 

Mt.  Bernard.  How  doea  dl^knqai  the  sbota 
were  made  o«l  ef  these  arav  that  vnere  Mr. 
Hudly'aP 

Interv.  6hea«|fa,  th^^ahewaaahotatlwiet. 

Mr.  B€9i9^4i  And  waa  it  out  of  tbeae  arms 
theft  uaed  to  ha  in  the  paidoor  P 

biterm^    She  wee  ano^  at  with  a  nistal. 

Nr.  WnwU  Waa  it  with  lla^^lM4y's 
pistol  P^Jn(«y7i.  She  believes  it  wai^. 

GsKftA  Whether  theae  anM»  lbal;waaa  tied 
off,  were  tha  araw  that  lay  on  the  tdUe? 

Allan.  8he  waa  hdd  afterward^  by  the 
person  that  did  it,  that  they  warn  hrr  HMatHa^a 


Conrr.   Who  told  her  of  it  P 

Inftaan.  Catefhan  Cari^. 

Vk.Bmmofd.  She  haa  no  otfiar  bnmiMgw 
ofthiahnfewCalaghanC^lMhcrb  WIms 
was  it  he  told  von  thiaP 

Interp.    Aner  he  came  ont  of  gaol. 

Mr.  Bunumi.  Hnw  long  wm  thaft  aftaa  the 
robheiyP 

Interp,  They  mane  long  iAgaal-<«ahedpn 
not  know. 

Bfir.  Bernard,  Thoiij^  sh^  was  our  aacvant 
then,  we  shall  shew  whose  servant  she  is  now, 
and  how  she  has  been  pMmiaadiD  be  porthMned 
andpeitioaaledb  DMsJahelnoMiTeigunCafi^? 

Interp.    Ves,  she  does. 

MnBera«rd.  Boea^he  knew  ^anteliHMty  P 

Intern.     Yes,  my  kwl. 

Mr.  Bemuurdi  Daea  she  know  Dlmogis  O- 
Brien  P— /n/crp.  Yes,  she  doea 

Mr.  Bernard,  Had  she  this  accouph  fioMU 
any  of  those  persona  P 

Intent.    She  did  net.  aak  them. 

Sir  John  Mead,  Whether  the  ansn  Mr* 
UnHy  had,  were  carried  away  by.  thaae.  per- 
sons, or  left  there  ? 

Interp*  She saya,  thsnr took tbemont, and 
kicked  the  door,  and  left  them'  without  the 
houaeu 

Sol,  Oen.  Up<tti  my.  word,  a.  man  thai  bad 
robbed  1,300/.  would  nardly  have  ported  with 
hia  arms  till  he  waa  aafo  lodged.  Whet  he- 
came  of  the  arms  ?  who  had  them  afterwaada  ?i 

Initrp.  She  aaw  the  arma  in  die  hnnse 
again. 

Courts    ^Vere  the  ann8.abuaid  jmyiwny n^ 

Interp.  She  heard  they  were  atnflbd  witb. 
gravel;  but  ahndaaa  not  hnow  whether  it  waa 
aoorno. 

dmrt.    Who  did  ahe  bear  any.  an? 

Inierm.    She  haeid  the  fiunily  sayee. 

Mr.Bemmrd.  Fkmj,  when  J&d she eawttat 
Calaghan  CHtf  r  Hmr.  Jang  ma  ift  fte»  the 


if  to  MMy  to  to  toit  1m  told  her 
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Mr.Btnmrdk   AMtwhaltiiMP 

AiArtp.  8b«  toi  wH  Ihkmt  oertainlj  wliat 
timeoftoity.  ItwMdUhMOo,  pretty  lala^ 
aAer  the  cowi  were  milked. 

Mr.  Htiriy.  She  nyi,  to  iMrt  dey  thib 
mn^Komhtuk.  The  neA  eayt,  he  wie  et 
Corrofin  till  night 

JML  Gm.  He  «iyiy  tol  eifler  the  robbery 
WM  oommitted,  be  went  thet  night  ai  to  M 
Gemto:  and,  thatheuf  weary  hiaaieK;  he 
aeni  baa  fkther  with  to  letter  to  llr.  FenlBr'a, 
•fUrwarii  oame  back  agala  m  to 


M.Oce.  My  lord,  we  are  hiiweaed,  toit 
aa  woman  oan  gifo  dilwot  proof,  thataome  of 
to  fooda,  and  parfienhurly  to  Kamen,  ca*l 
hftek  to  the  hoaae ;  and  tliit,  beings  dirty,  to 


C&urt,  What  soods  were  taken  awmy ,  doea 
ahe  know  the  night  Mr.  Hurlv  waa  robbed  ? 

Interp.  She  rtvs,  toy  took  18  pairof  Hol- 
Inad  ahanlB,  and  about  33  aharla. 

M.  Gm.  1  deaife  to  know,  did  abe  aAw* 
perda  waah  any  linen,  aheeta  or  ahiria»  and  how 
they  w«ra  diitied  with  ordinary  wearinf  ,  aa  by 
going  abraad?. 

lAterp.  She  aayay  there  waa  at  leaatlbar 
•r  ire  BBirer  Holland  aheaia  tot  were  aoUed. 

ML  den.    Did  the  WHh  any  linen  r 
'   -^Ki^erp.    She  waa  ait  the  wMbiog  ef  tbeni. 

SaLOm.  Did  ahe  obeenre  nfter  what  «Mn« 
ner  they  warn  dirtied,  by  peoplo  ly mg  hi  them» 
or  etherwiaaP-^Interp.  She  doea  not  know. 

Mr.  BiUkt.  I>oea  ibe  know  of  any  R»i. 
lead  ahoeii  aant  to  any  gmtleman  in  the  oeon- 
ttf  torn  Mr.  Horly  f 

-  Jli^erp.    She  knowa  thai  iodM  of  hie  Bnan 
WM  eent  to  Mr.  O-Biien'a. 

Mr,  neon.  How  oanae  aho  to  atvy  in  the 
loon  afler  ahoto  made  at  herP  Howeaaaeahe 
tn  be  ao  atout  P 

Jalorp.  She  mya,  ahe  dnral  not  atlr :  one 
knd  n  prntal  in  one  band,  and  a  aword  Id  the 
•tor,  and  aha  dnnt  not  atir. 

Mr.  i>aaii.   How  Vwg  batoe  the  nbberf 
iid  ahe  aeo  Cakghan  Carty  P 
-    Jntarp.   That  ikw  the  robbery  waa  com- 
■Bltod,  wUdh  waa  (SfimdOT,  bedhied  then. 

Mr.  BoriMrd.  My  loii.  I  deaiiw  to  know 
lier  abe  did  not  aae  Cwlaghan  Car^  fery 
I  ator  the  time  the  robbery  waa  comorittcd^ 
howoftonP 

Jhtefp.  My  lerdf  ahe  aaya,  that  after  to 
aabhiay  wanoommiitoi,  Gafaghan  Cnrty  waa 
vtfao  hooaa  after  hie  retom  mm  Ui  ermnd : 
into  boner  antQaaeb  time  aa 


Mr.  JtoiMwA   P>ay,whotookMmP' 
Jhtofp.  Obeiiatoway,toaayi^0B#Boeh, 

Calagfaan  GaMy 
to  nay  thtor«r  thli  fltoeiy  toriiv  to 


MMo.  She  elm,  be  did  not. 

Mr.  Bernard,  Whether  she  did  not  bellew 
tob  to  be  a  real  nMiery ,  itotil  he  toM  her  ifter 
)ie  came  out  of  prison  P 

irnerp.  She  did  then  believe  it  waa  a  tail 
robbery. 

Mr.  Bernard,  Doea  ahe  belie? e  no#,  in  her 
conacienoe,  it  was  a  real  robbery  P 

initrp.   She  doea  not. 

Mr.  Bernard,  What  is  the  cause  she  doei 
not  believe  it  now  P 

Interp,  She  aaya,  that  to  Ihnnd  it  out 
ainoe  to  be  otherwim. 

SoL  Gen.  Ask  hte  acabi,  What  is  the  rea>i 
son  that  ahe  doea  not  neiere  it  to  be  a  real 
robbery,  as  well  now  aa  at  to  time  it  waa  eom- 
miinor 

Interp,  She  aaya,  my  tord,  the  reaaon  for 
bahefing  thdt  it  waa  not  a  real  robbery,  is, 
That  she  ibnnd  it  out  to  be  otherwise,  not  only 
by  the  notota,  belt  by  to  aervanta  and  to 
neiffhboors. 

Sbi,  Otn,    Piray,  aak  her  again. 

Ifiterp,  She  btovea  it  was  not,  for  she 
found  it  out,  and  they  eontoaed  it :  and  a  port-* 
maatoan  with  aome  nneu,  tot  waaaent  away  to 
Mr.  O-Brien'a,  being  aftctwatda  come  wk 
from  Ar,  O-Brien'a,  #hen  the  linen  #aa  tokeA 
out  of  it,  ahe  aaw  ttaera  the  lable-elbtk  that 
waa  taken  away  by  to  robbers  that  night 

Ait.  Gem.  Pray,  wm  tot  taUe-ototb  need 
thatnight  of  to  robberyat  Mr.  Hnriy's  tabltr 

Interp,   She  says  it  waa. 

SoL  Oen,  She  waa  asked,  Whether  or  no 
she  believes  it  waa  a  real  robbery  P  and  she 
says,  it  waa  not  4  real  rebbery ;  and  her  leabon 
was,  that  in  a  portmanteau  that  came  ftoM 
Mr.  O-Brien'a  bonae,  there  came  back  a  table' 
elotb  that  waa  used  and  taken  away  that  Tirjr 
night  of  the  robbery  at  Mr.  Hurly'a  house. 

Conrf.  Ask  her,  Ukrhetlier  she  took  notiee  of 
any  taMemfolh  that  waa  in  Mr.  Hnrly's  houai 
to  night  of  the  rubbery,  that  afterwards  eame 
back  ftom  Mr.  O-Brien'sP 

Interp,  She  says,  toy  had  tot  table-ctoth 
m  the  hocwe  that  nl^t  of  the  robbeiy . 

Court,    Was  it  taken  away  by  the  robben  r 

Interp.  They  did  take  it  away  that  night: 
it  wna  upon  the  table  m  to  parloor j  and  tkef 
loekitawny. 

Court.  She  says,  to  table- doth  waa  in  th4 
parioor,  on  the  table,  the  same  night  the 
robbery  waa  committed :  pray,  ask  her.  ^pfaa  ii 
on  the  same  tdMe  where  to  arme  were  r 

Interp.   It  waa  npon  n  aide-board,  my  lord. 

Mr.  Bernard.  Pray,  when  did  she  leOr* 
Mr.  Hurly's  service  P 

Interp,  She  saya,  that  she  left  bis  service, 
and  conthraed  in  Ilia  ftAher'a  hovae  tHI  abeut 
Christmas. 

Mr.  Bemmrd.  Piay,  whoee  aerrioe  did  she 
g«  to  afterwards  P 

Interp,  She  went  to  servioe  to  one  Mr. 
Wogan. 

Mr.  Jtonard.  Wm  ahe  at  sir  Doftogh  O- 
Brien'shouseaftirthattlmeP  Whethersb«wa# 
een  to  by  rf>»i*igb  0»Btoi  and  to  what? 
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Interp.  Shewai  there  after  she  left  her 
■errice. 

Mr.  Barnard.  How  long  after  ahe  left  her 
seiTice  ? 

Interp.  She  belieTCS  whbiD  two  or  three 
davH  alter. 

Mr.  Bernmrd.  Did  she  g^  of  herself,  or  was 
she  sent  tor  ? 

Interp.  Ooe  CoDstanoe  Daroir  broug^ht 
her  there. 

Mr.  Bernard.    Is  he  a  servant  ? 

Interp.     No. 

Blr.  Butler.  He  is  a  man  that  keeps  an 
ale-house  in  GorroBn.  Did  he  tell  her  sir 
Donogh  O-BricD  sent  for  her  ? 

Inierp.  No,  he  did  not. 

M.-.  Bernard.  What  business  had  she  there? 

Interp.    He  did  not  tell  her  what  business. 

Mr.  Bernard,  To  what  end  or  purpose  did 
ahe  1(0  there  ? 

Interp,  She  said,  that  he  was  her  friend, 
and  %\\p  went  alon^f  with  bins. 

Sol.  Gen.    What  did  she  go  thither  for  ? 

Intetp.  To  give  an  account  of  what  she 
knew  i;onceming  this  robbery. 

Mr.  Bernard,  Mr.  Uurly  was  very  severe 
on  sir  Dooogli  O-Brien.  Did  she  see  sir 
Donogh  O-Brien  P — Interp.    She  did. 

Mr.  Bernard.  Had  be  any  discourse  with 
her. 

Interp.  She  said  nothing  to  sir  Donq^, 
■or  sir  Donogh  to  her,  but  she  was  earned 
before  a  justice  of  peace. 

Mr.  Bernard.    What  j nstiee  of  peace  ? 

Ii$terp.    She  does  not  know  that 

Mr.  Bernard,  Whether  sir  Donogh  O-  Brieii 
was  tbcref  Whether  she  did  not  bear  the 
oouBtry  ^nd  all  the  neighbourhood,  say,  that 
if  they  did  not  make  this  no  robbery,  sir 
Domigh  would  be  ruined? 

Interp,  She  says,  she  heard  no  such  thing ; 
but  was  dcsireil  to* say  nothing  but  truth. 

Mr.  Bernard.  Was  there  any  promise 
made  you  of  a  portion  ? 

Interp.    No,  there  was  not. 

Mr.  Bernard.  Was  she  tampered  with  by 
tiny  ?^'Interp,    She  says,  no. 

Sal.  Gen.  Do  not  ask  her  if  she  has  been 
tampered  with,  tor  she  does  not  understand  it ; 
but,  whether  she  was  offered  any  thing  at  all 
for  swearing  in  this  cause? 

Interp,  She  says,  no ;  she  was  oiTered  no* 
thing  at  all. 

Sol.  Gen,  Now  we  will  call  Wslter  Neylan, 
who  will  give  an  account  of  thb  matter  out  of 
Mr.  Hurly's  own  mouth. 

Waiter  Neylan  sworn. 

Cottr^.  Give  an  account  to  the  jury  what 
you  know  in  this  matter. 

Sol.  Gen.  Let  him  tell  if  he  was  in  prison  in 
Ennis  gaol,  and  on  what  account,  and  what 
passed  Uiere  between  him  and  Hurly. 

Neiflan.  My  lord,  the  same  time  that  Mr. 
Hurly  was  ^committed  upon  suspicion  of  the 
robbery,  I  was  in  prison  myself. 

Cowt.  Ottwhrtpocanoa  waayotttkwtthcBf 


Ne^lan,  I  was  boond  for  Mr.  Huriy ,  and  was 
confined  for  his  debt.  I  was  in  converSatioB 
with  him  durittff  liis  confinement. 

Court,  Was  ne  confined  in  the  same  gad  ? 

Kejflan.  Ay,  moA  in  the  tame  room. 

Court.  Who  was  in  the  gaol  with  yon?  Was 
there  one  Donogh  O'Brien  Andrews  there  ?    ^ 

Neylan.  There  was  four  servants  of  Mr. 
Hurly's ;  Donogh  O-Brieo  Andrews,  Daniel 
Hicky,  Calagban  Carty,  and,  I  think,  Daniel 
Carty. 

Conrt.  What  passed  between  yon  and  Mr. 
Hurly? 

Nejflan.  My  lord,  three  of  them  discovered 
the  robbery,  and  the  other  held  out  lor  two  or 
three  days'.  But,  as  I  was  coming  out  of  the 
room  where  I  was  confined,  this  man  Donogh 
O-Brien  Andrews  said  to  me,  do  you  know  whe- 
ther my  master  is  working  any  thing  for  mj 
liberty  ?  No,  says  I,  I  doiiot.  Pkay,  says  bt, 
tell  him  out  of  charity,  that  be  talm  caie  for 
my  releasement,  or  else  1  must  discover  as  wall 
as  the  rest. 

Jury.  We  do  not  hear  him. 

Court,  He  says,  he  was  in  prison  at  the  nme 
time  with  Mr.  Huriy  and  four  of  hia  men  aC 
Ennis:  that  he  was  conversant  with  Horiyi 
being  cbaDaber-felkiws :  that  three  af  the  per- 
sons, that  were  thus  confined,  eonfesaed  tiM 
robbery  ;  but  there  was  Donogh  O-Brien  An- 
drews, he  stood  oat,  and  disowned  it  for  soma 
time;  and  after  warda  this  Donogh  O-Brien  An- 
dcews  came,  and  said  to  him,  pray  do  yon  knoir 
whether  my  master  is  doing  any  thing  for  my 
releasement?  and  he  said  no,  he  did  not.  Prajt 
tell  my  master,  out  of  charity,  that  if  be  doca 
not  soon  work  out  niv  libertv,  1  most  diaeovcr 
as  well  as  the  rest  ofmy  ieliow-servanta. 

Neylan.  My  lord,  upon  this  I  came  to  Mri 
Huriv,  and  tonl  him  the  whole  matter.  ■  Says 
Mr.  Hurlv,  if  this  man  does  own  it,  I  am  «i« 
done,  for  he  is  the  man  that  knows  most  of  it ; 
and  called  me  aside,  gave  me  a  piece  cif 
mune^,  and  desired  me  to  give  it  to  him,  that 
he  mwht  not  discover ;  and  to  tell  him,  that  he 
would  send  for  security,  and  ffet  him  dia^ 
charged,  though  it  were  from  the  ooon^  of 
Gallway.  I  went  down  accordingly  with  the 
piece  of  money  into  the  gaol ;  and  beeanse  i 
was  unwilling  to  hold  any  discourse  with  the 
said  Donogh  O-firien  Andrews  alone,  I  gave 
the  piece  of  moiiey  to  Calaghan  Garty  to  give 
him,  and  told  him  what  Mr.  Hnrly  aaid.  anwn 
Donogh  O-Brien  Andrews,  this  will  not  Jkt 
for  I  love  liberty  better  than  my  life,  and  I  will 
discover.  -  At  the  time  of  this  man's  saying  he 
would  discover,  Mr.  Hickman,  a  justice  of 
peace,  came  into  the  gaol :  whereti|iOB  Mr. 
Huriy  deshred  me  to  speak  to  Mr.  Hickman^ 
and  pray  him  to  spedc  to  the  gaoler,  that  this 
same  Donogh  O-Brien  Andrews  may  have 
more  liberty  than  he  had,  and  desired  ma  to  be 
security  for  him,  and  that  he  wouM  give  me 
oaMUter'aecttritysi  '.I  toM  him,  I  wouM  nnc 

rektobim:  amps  Mr.  Huriy,  yeu  eegiillii 
U,ifiiotittpoiiiteffriwdSi|p      '       '^ 


995] 


fir  Pefjwy  and  Con»firaejf» 


A,  D.  1701. 


C9M 


of  ifntitiide ;  fiirit  ii  through  your  means  I 
wu  forced  to  take  thoee  measaict. 

Court,  Mr.  Neykn,  pniy»  ■ii'i  ^h*t  did  Mr. 
Hurly  My  to  you  when  you  came  to  htm,  and 
toM  him  what  Dooogh  0<*Briea  said  to  yon  ? 

Veylam.  He  Mid,  that  wm  the  fint  man  to 
whom  he  communicated  thecontriranee  of  the 
rohhcry  ;  and,  that  it  was  moit  dangerous  if  he 
■houhldiacorer  it. 

&/.  Gen.  Who  Mid  so  ? 

Atfyfaa.  Mr.  Hurly  said,  that  this  num  was 
the  mit  man  that  he  spake  to  of  the  contri- 
vance ;  and  be  said,  he  was  the  principal  of 
tW  four  that  contrired  it. 

Soi,  Gen,  Who  did  you  give  this  information 

10? 

J^eyloa.  I  gave  it  to  Mr.  Butler ;  and  there 
waa  preMot  thrte  or  four  justices  of  peace 


Ctmrt,  At  the  time  he  was  examined  before 
tbe  jostiees  of  the  peace,  he  did  not  ^f  e  the 
ktter  part  of  the  evidence :  I  asked  htm  why 
he  did  not?  he  Mys,  because  be  did  not  recol- 
lect himself.  The  first  part  he  did  not  give, 
eoocerning  the  piece  of  money. 

Mr.  Iwtier.  The  prisoner  desires  to  know 
after  what  distance  of  time  he  recollected 
Limself? 

Qmrt,  After  he  had  given  his  examination 
in  to  the  justices  of  peace. 

Neyhn.  A  month  or  six  weeks,  I  think,  my 
lord— But  I  told  several  people  of  it  before. 

Mr.  Fortter.  How  came  he  to  send  for  a  jus  • 
tioe  of  peace  to  take  his  examination  at  nint, 
•ad  not  to  do  80  afterwards,  when  the  huter 
part  of  it  came  to  his  memory  ? 

N^ian,  Because  Mr.  Hurly  was  in  gaol  at 
the  first  time,  and  1  thought  be  might  have 
come  to  a  trial ;  but  af^  he  was  removed  up 
here,  I  despaired  of  his  (U)ming  to  a  trial,  and 
so  did  not  think  it  material. 

Mr.  Huriy.  My  lord,  this  is  a  man  that  was 
in  trouble  for  me,  and  bound  to  Thomas  Artbin* 
on  my  account :  he  had  a  pique  to  me,  and  1  to 
bin  ;  he  lampooned  me,  and  I  him.  I  appeal 
to  the  gentlemen  of  the  jury,  whether  I,  that 
had  my  wife  and  sister  wich  me,  whether  they 
don't  think  I  should  rather  have  trusted  them 
with  such  a  thing  ?  All  that  he  here  Mys  is  out 
of  pique  and  malice,  which  the  gentlemen  of 
the  coontrv  do  know. 

Court,  Mr.  Hurly,  you  are  a  man  of  parta, 
and  you  know  what  is  used  to  be  done  in  this 
kind :  if  you  please,  yon  may  have  |)en,  ink, 
and  paper,  to  tako  notes :  and,  when  it  comes 
to  your  turn,  you  shall  ask  what  questions  yon 
please. 

Mr.  Hurly.  My  lord,  it  is  all  malice. 

Ifmdim,  My  hwd,  I  did  contrive  to  make  hhn 
pay  the  debt  of  flOOiL  (for  which  I  was  bound 
for  him) ;  but  I  sullersd  danagn  above  three- 
score pounds  more— I  did  indeed  get  an  esecn- 
tionagainst  his  goods. 

Conrf.  He  Mvs,  he  was  nagbtily  daBsnified 
by  being  bound  for  yon ;  and  that,  having 
coonte^seonrity,  he  did  order  jodgment  to  m 
iBtaredopagainityao;  tasjringtnH  ycy  Iwd 


valoable  goods  in  the  gaol,  he  ordered  them  to 
betaken. 

Mr.  Hurly,  He  Mys,  my  lord,  that  he  was 
so  much  damaged  :  1  will  prove,  my  kird,  that 
his  debt  was  satisfied,  and  over  and  over. 

Att.  Gen,  My  loid,  we  will  produce  a  wit- 
ness, that  Mw  this  Rapparee  act  perused  in  Mr. 
Hurly 's  house  at  Mougbna ;  and  we  will  shew 
you  what  passed  at  remling  the  act. 

Captain  Charleg  Mac-Donogh  sworn. 

Att,  Gen.  My  lord,  captain  Mac-Donogfa 
will  give  your  lordships  and  the  jury  an  account 
of  the  necessity  the  prisoner  was  under ;  and 
that  the  Rapparee  act  beinc^  read  on  some  cer- 
tain occasion  at  a  certain  place,  what  happened 
thereupon. 

Court.  Prsy,  Sir,  give  an  account  to  the 
jury  what  you  know  of  Mr.  Hurly,  and  hs 
circumstances. 

Mac'Danogh,  My  lord,  I  was  very  weH 
acquainted  with  Mr.  HuHy  since  the  time  be 
same  out  of  England ;  I  received  letters  from 
him,  and  1  was  employed  by  him  in  negotiating 
several  affairs  in  tlie  country,  and  particularly 
against  his  brother,  that  owed  him  some  money. 
1  thought  he  was  very  severe  against  his  bro- 
ther, and  i  charged  him  for  being  so  unkind  to 
him :  he  Mid,  he  was  in  want  of  money,  and 
so  could  not  help  it.  And  1  was  with  hira 
when  he  was  reading  the  late  act  of  pariiament 
relating  to  the  article-men;  and  he  Mid,  h^ 
would  pass  his  adjudicstron  according  to  the 
articles  of  Gallway.  I  mid,  1  thought  he  was 
in  France,  and  not  in  Gallway.  Said  he,  it  is 
no  matter,  I  will  prove  it.  •  And  he  came  after 
to  Dublin,  and  passed  his  adjudication.  And 
after  be  came  down  again  from  Dublin  I  was 
with  hfm  ;  and  he  brought  with  him  the  act  of 
parliament,  commonly  called  *  The  Rapparee 
Act ;'  and  he  Mid.  that  the  Rapparee  Act  wm  a 
cle? er  way  to  recover  money  from  the  country'. 

Court.    When  wm  this  r 
.    Mac'Donogh.   The  latter  end  of  Christmas,, 
before  the  roUiery. 
.  Court.    Pray,  what  year? 

MaC'Donogh.  My  lord,  itwMChristmv 
1699. 

Mr.  Butter.  Hare  you  any  of  thoM  letters 
of  Mr.  Hurly,  that  shews  he  wm  in  great  want 
of  money  ? —  Mac  •  Donogh.    Yes,  1  nave. 

Hecorder.  Pray,  in  what  dreumstanoea 
WM  he  at  ChrislDiM  1699  ? 

Mae- Donogh.  He  wm  poor  and  indigent ; 
and  he  Mid,  hewMso  great  a  friend  to  his 
brother,  and  loved  him  m  well,  that  he  would 
not  have  prosecuted  him,  if  he  had  not  wanted 
money. 

Att,  Gen.  Had  you  any  discoorw  with  Mf. 
Hurly  after  the  robbery  ?  iPray,  what  wm  it  ? 

iiaC'Dont^k,  My  lord,  capt.  O- Brian  writ 
DM  a  letter  after  he  came  to  the  place,  and  wm 
penuaded  by  hhn,  that  it  wm  a  rMl  robbery, 
and  desired  me  to  come,  that  we  might  consult 
tiie  matter  r  and  knowing  that  he  had  no  snch 
money,  I  wrote  him  a  drolling  letter,  that  I  be- 
liavwf  it  wen  mm  P^piato robbed  him;  and 
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thai  he  wDaM  Koor cr  bia  moocv  rftheooBty. 
I  came  to  Ennii,  aod  he  told  me,  he  bad 
ImI  all  that  be  bad  iu  hie  house  to  paj  bit 
debia;  which  I  smiled  at,  becauae  I  waa  be- 
fore in  bia  bouae  when  be  came  from  Dub- 
Im;  and  1  aaid  to  him,  1  hope  you  hare 
Wittght  nooey,  lor  otbvwiae  the  oouotry 
willbe  too  hot  for  you  now,  becaoae  Mr. 
N^lan  lies  in  gaol  for  vou ;  and  this  aberiff  ia 
not  your  frieniT  And  be  did  not  pretend  that 
he  bad  money;  bat  aaid  be,  Neter  matter  that, 
|br  air  Toby  Butler  and  colooelJobD  Macna- 
inanra  will  make  my  interest  g:ood  wiUi  the 
aberiff.  And  so  the  letter  coming  after  from 
captain  O-Briea  to  me,  that  Mr.  Burly  bad 
lost  such  a  sum  of  money,  I  laughed  at  it,  be- 
cause 1  knew  that  be  bad  no  sncb  sum.  And 
when  he  told  me,  at  |he  assisee  al  Ennia,  bow 
that  he  waa  robbed,  he  aaid,  he  woubl  ffive  me 
IKX)  guineas  if  I  managed  the  buaineaa  for  him, 
to  get  the  money  from  the  county. 

AiLGem,  You  had  aeveralletten  from  Mr. 
Hurly :  pray,  let  ua  »e  tbem. 

nShewB  the  L^Cfer.  j 

tUteordtr,  Did  you  receive  tbia  Idtor  from 
tor.  Unriy  ? 

Jfac-iiofugA.  Yea ;  it  ia  bia  hand- writing^ 
there  baa  pwed  many  letten  betwieen  wm 
•AdL 

Mtcorder,  Did  you  ever  diacoune  with  him 
moot  you  reeeired  tlua  letter  about  the  aolyeot 
apd  matter  ol*  it? 
^Uc'Doncfk.    Yaa,  I  did. 

Court,    Did  you  ever  answer  it  ? 

Mmi'Dim0gfL    Y«,  I  dkt. 

[The  Letter  read.] 

«  Dear  Coaam ;  TkumU^,  Aug.  17,  ld90. 
*  Juat  now  1  received  the  enclosed  from  our 
■ever  Ailing  little  ageoL  What  we  have 
hitherto  done,  ia  but  very  insignificant  to  the 
main  matter.  If  this  be  not  duly  eseooled, 
and  without  loss  of  time,  there  la  no  ether 
way  on  earth  to  do  it,  but  thai  we  thought  of 
and  proposed ;  that  is,  When  the  colooel 
oomea  in  peraon,  immediately  after  the  aa- 
aisea,  to  execute  the  surplus  of  the  Fier. 
Fac.  the  gentleman  will,  no  doubt  on  it,  nend 
to  him  (aa  he  did  before)  to  know  if  be  baa 
any  aninat  hb  peiwin  f  When  he  aenda  him 
word  no  baa  not,  he  will  come  to  him ;  and 
when  tbey  are  ti^gether,  yon  moat  get  aooM 
dcver  feUow  that  will  put  it  into  hia  bands. 
Spare  no  coat  to  do  tbia,  m  v  dear  friend  : 
xou  noaasM  the  matter  fuUy,  and  1  have 
eevend  convincing  proofs  of  the  aincerity  of 
your  intentiona  towarda  me  ;  therefore  will 
•ay  no  more,  but  refer  it  wholly  and  aoldy  to 
yonraelf ;  and  deaire  once  mor^|yoa  will 
a|[Mie  BO  coat  to  eompaaa  it.  The  great 
friend  anrived  in  Dublin,  and  be  especta  our 
Qousin  there  Wednesdnv  nsst:  lie  soea 
away  Saturday  night  to  Sokmion  bia  brotner- 
in-law*a  bonae,  where  it  would  be  a  vaat 
csomibrt  for  him,  towmrda  hia  jonmey,  and 
f  the  QMoryiBg  ooLtha  dem  Hifh^to  immm  » 

4 


boK  of  pills  fiwn  you,  which  will  be  very 
much  wantfflg.  If  not,  and  lliat  you  could 
get  a  bill  &r  It,  from  Picfee  Verrony,  who 
will  be  there  to  meet  my  brother  John,  it 
■ball  be  highly  aervieeable ;  make  it  payable 
to  our  agent,  at  Mr.  Tbomaa  Hewlet'a  house 
in  Smithflald,  and  ahe  will  pay  it  to  Mr. 
Baldwin.  Let  not  our  generous  friend'a 
g[ood  nature  be  prevailed  upon  to  give  any 
time  or  forbearance ;  fhr,  I  do  aasure  you, 
that  and  naore  must  be  laid  out  to  carry  on 
the  clever  tooch ;  which  1  have  the  gteator 
hope  will  net  tail  taking  the  tfood  eieet, 
since  you  are  so  positive  in  it.  I  hope  yea 
have  a  will  Do  your  bnaineai  with  air  Theo. 

and  aend  bia  opinion  about  the  Elegit. 

Onr  couain  will  write  to  you  from  Dimin, 
directed  aa  you  ahaH  appoint  in  the  anawer  to 
this.  I  will  take  leave,  begging  the  favour 
you  will  remember  me  must  thankfully  to 
our  worthy  frisnd,  wheee  services  I  shall  And 
awayto  retumaabedeaervea.  Thelonger 
he  ataya  after  the  aaaincs,  tlie  worse  it  will 
bo  for  ua.  Dispatch  me  back  the  bearer  aa 
soon  as  you  coo,  and  pay  an  eipresa,  if  yon 
do  not  (»nie  youraelf,  «f  SatunUy  night  to 
Solomon'a:  Our  couain  will  go  from  thence  on 
Sunday  before  day.  My  service  to  Mr.  Con- 
ner, and  know  whether  he  delivered  and  se- 
conded the  letter  to  my  \otd  C.  J.  Put  dna 
letter  and  the  encloaedinto  your  fob,  leatyou 
abould  drop  it.  Aa  you  have  appeared  all 
ahmg  a  true  friend  for  me,  my  dear  kinamao, 
go  through  with  it,  and  aaaure  youraelf  yodr 
paina  ahall  not  be  ill  beetowed.  The  e(an- 
coting  this,  ia  the  clever  toudi  indeed; 
and  I  am  aure  it  will  ancceed,  aince  you  un- 
dertake it.  BIy  moat  kind  aervice  to  my 
worthy  friend,  I  bope  be  hunted  well.' 

SoL  Gen.  Pray  give  me  that  letter.  My  brd, 
I  shall  take  leave  to  read  it,  and  aak  aone  qpcs 
tMMis  out  of  it  Sir,  by  the  oath  you  have  Imn, 
pray  what  does  he  mean  by  our  never  foiling 
little  agent  f 

Mmi'Dmogh.  That  waa  bia  wifo,  that  waa 
hen  m  Dnblm.  There  waa  e  Fieri  Faoaa 
againat  the  gooda  of  hia  brother  John ;  hot 
that  wouM  not  do,  ao  be  desired  his  info  to 
send  aneieontion  ^[ainat  his  body. 

Sol,  Gen,  Our  great  friend  m  arrived  at 
Dublin.    Who  does  he  mean  by  that? 

Mm>Donogh,  Beally,  Sir,  by  what  i  ufr- 
dentand,  it  waa  the  Attonmy-general. 

S^  Gen.  Who  wai  hiioonain  bera,  Safo- 
moo? 

Msc-DonigA.  He  is  one  Donogb  O-Dea, 
married  to  hia  anior,  whom  ha  thought  an  in- 
signifroant Bin;  and therofon  he caUad  hun 
Salomon,  by  way  of  ikbaikL 

SoL  Gen.  What  waa  the  deverlMcfa^  and 
thnfaoKofpiUat 

Mae-Domffh.  The  defer  tonch  waa  the  nd» 
jnnerien;  anathnboflKof  pilbywaa^anaoney 
to  ha  aent  to  Dublin,  to  paaa  tbua%wreria« 

Mr.Aitler.  flam  y«i  any  othvlaHnP 
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Jkr  Pirfwjf  mid  Conipinct/. 
•  Mmgknm,  Oel.  5,  1«09. 
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1  «n  lilud  tn  be  bleckad  op  ve 

iUmt  rmibiljr  bcricsed  by  the  G: 

is  TtMoiM  Boon,  aM  ■  m 


drapKW  for  Uwt  gurpoM. 
GMveii  fiAy  pousd*  iteriiiw  lor  that  geacToui 
nndntekiiig,  and  ealetcaiuta  boada  of  two 
huwirad  Mundi  pnwlty,  to  haTe  me  in  Sal*. 
Cuitod.  befixv  the  fint  day  of  next  tmn. 
Ant,  a*  I  am  rcaabrcd  to  keep  my  gronad, 
and  dMiBlaiii  tUipgit  to  tbe  lait  ezimnity,  1 
ban  dclaiibad  corporal  Hilane  for  ammuiu- 
tioii  lo  wt  mywlf  in  a  Goadilioii  lo  rccare 
the  thnee-worthy  captMD ',  for  ibia  ia  no 
time  of  day  for  me,  {poal  vvioi  eaaua)  to 
(irc  my  head  for  Iho  warfiiii|r.  Tbe  Cot- 
peralii  bot  tctj  laUJy  arrirMl  into  niv  aer- 
rice,  andcDoaeqiieiitly  haabatyenag  akiUin 
powder  and  ball:  Tberefore  muit  eottvat  vau 
to  cluiia  and  lend  me  a  pound  of  tbo  Wat 
powiler,  and  tbree  dozen  of  carbine,  mniliet 
and  |nitoI-ball. 
'  Poor  Tom  i*  very  mucb  in  tlie  right  on  it, 
to  rercage  bia  qaarrel  with  a  party,  iJiiCf 
bii  eoonge  netw  ioaoired  him  lo  do  it  lio- 
rie  hand :  And  bia  wlcct  party  (aa  he  calla 
Uieml  are  reaolrcd  to  follow  the  col.  geoeral  of 
the  Fimcb  dia^ooDi  (Mareacbal  de  Booflkia) 

maaim :   for  he  waa  of  opiiuoD,  no 

lit  fbr  a  dragoon,  that  in  lima  of 


df*ira  ktkiMnr  whether  I  did  not  teH  Um  I  waa 
meet  Mr.  Aithnrr 
Mat-Dimtigh.     Yoa  told    me    yon   woald 
*ke  an  ewi  with  Mr.  Arthur-,  and  yoa  raid 
the  aame  time,  that  you  had  air  Toby  Butler 

aod  Mr.  Maeaa««Ta  U  make  the  aberiff  yonr 
-iewl :  and  that  did  imply  to  me,  ihatyou  bad 

Mr.  Hurly.  I  eame  to  DuUin  in  An^nM, 
and  lliey  arreated  nie.  I  went  to  perTeci  bonAi 
to  Mr.  Artbor  fcr  the  debt,  which  waa  m 
punnd*.  lie  exaeleJ  upon  me,  and  I  wa« 
forced  to  (MDMUt  to  bim  a  bond  for  the  whole 
d«aiand.  I  Mtrt  Ar  air  Tebv  Bntkr,  and  we 
made  up  the  accnuDt:  aad  Mr.  Attbnr  maifw 
it  up  near  1000  pouodai  for  which  I  gave  bim 
my  bond.  Mr.  Butler  told  me,  you  will  be  re- 
lieved, Iqr  ptefcrriwg  a  bHl  in  Cbaneery  ag^nat 
Arthiir,  1  M  not  ierre  bim  with  a  aubiMma,' 
but  he  abaeonded,  and  m  I  got  no  remedy  tv 
thii  day.  And  the  reaaon  why  I  paid  bim  itot, 
wma  to  BMhe  him  come  to  term*,  that  I  nighH 


Court.     Did  hejivethat  ai 

wnhimF 
Mac-Doing 


woald  not  pay  Artira 


upon  him  F 

Mac-Deingh.     H« «» 
Coart.    Wh  thja  the 


rekad. 


two  camnai^a ... 

.  at  least,  in  every  fiflaen  daya, 

broken  head :  Piay  diapatcb 
me  hacli  the  cor^poral ;  and  tliougb  the  ene- 
miai  tinea  of  circamvallation  ibuuld  be  per- 
fect, nay  their  very  batteiin  bo  raiaed  and 
fbed,  if  you  let  me  know  the  davptcuaely  thai 
you  intend  to  call  tbli  way,  I  will  aoiake  a 
iodie  to  fkcilitoto  your  entrance.  I  have  not 
one  word  from  our  friend  linca  I  aaw  you. 
If  yonr  leiiure  will  permit  it,  pray  kt  mc 
know  what  progrea*  yon  have  matle  in  the 
laat  mAu  that  waa  communicated  and  re- 
cumranded  to  you  by,  Dear  Sir,  yonr  af- 
fbctionate  fcimman,  and  very  bumble  aervant, 
'  FATaicK  Huei.y.' 
For  Capt.  Charlea  Slac-Donngfa,  at  Ennia. 

Set.  Gm,  Vou  aea  that  the  gentleman  imj 
««r»  aparafeaMive  of  debt,  md  goacding  bim- 
fldf  agaioat  it  at  thia  lime. 

Ml.  Gm.  1  dmire  to  know,  m  ibia  Arst 
letter,  who  it  waa  that  waa  hii  good  friend  7 

Muc-Donogk.  He  told  me,  Sir,  be  looked 
iipon  yoaU  be  hii  great  ftiend. 

Omrl:  Had  yon  any  cemrnanication  or  db- 
come  with  Mr.  Uurly  about  diia  robbeiy  f 
dtdboeoafbwitr 

Mat-Dom^h.  1  did  not  pot  it  to  him :  but 
Itald  bim  be  would  be  indicted  fbr  perjory, 
■Ml  loan  hta  eaia.  Ue  aaid,  twenty  pmndi 
would  aave  them. 

Hr.  Hurfy.  Un  aaid,  I  mMl  not  itoy  in 
tWoMnitry,if  IdiA  MM  p^Hr.  Aitkw;    1 


HodMnottellmeav. 

.  lia  the  rcaaoB,  ai  you  appre- 
hended, why  Hr.  Hvly  lAaconded,  that  he 
u  on  hia  keeping  fbrfcar  of  Artbor  T 
Uwc-Dwugk.  For  aaebt  I  kaow,  itwu 
Air  fcM- of  otben,  aaweHaaSn-.  Arthur.  I 
reneniber  the  night  became  home  from  Dub- 
lin, aome  few  daya  befbre  the  robbeir,  that  he 
waa  barricadtng  hia  door,  and  tollfng  me  of 
making  the  aberiff  hit  finend  f  whereby  I  con- 
cluded, that  he  conld  not  have  that  money  that 
be  aftorwarda  pretended  be  had  lost. 

Coarr.  How  came  you,  Hr.  Horly,  la 
hanieade  that  booae,  when  Hr.  Arthur  had 
promiaed  net  to  dialntb  you  at  the  aadaea  of 
BnniaF  He  aweara,  the  vary  night  Ton  eame 
Irom  DuUin  yon  were  bamcadmg  that  hooie. 

Alt.  Gen.  I  dcaire  to  know,  vrbether  h» 
bdievea  that  he  had  money  in  hii  honae  As  . 
night  he  waa  robbed  7 

Moc-Doiuigft.  He  did  toll  me  K ;  but  I 
did  not  believe  him. 

Court.    Do  yon  kwnr  any  thing  of  tboie 


Mac-Dmtogk.  My  lord,  about  T^mmj 
laat,  the  wife  of  Daniel  Hicky,  who  waa-  ana- 
p^ed  to  be  in  the  robbery,  came  to  me  and 
■md,  that  her  huaband  waa  like  to  be  undone 


fbrpaaingKimeceimtera:  that  if  be  conld  gat 
hia  liberty,  he  would  go  to  Dublin,  and  awmr 
the  cheat  of  the  tobbary ;    and,  my*  ahe,  ws 


itthCTn 
geU,  in  our  kcepng,  and  we  wiH  prodbca 

CoitH.  IKd  yon  aev  any  of  thoae  countm» 
atany  trm«? 

l^c'Donogh.  Tea,  1  did,  when  tbe  con- 
■taUe  took  them  ont  of  Hieky'a  bouae. 

Saf.  G«n.  It  aeema  that  Daaid  Hicln'a. 
wib  toU  him,  thai  ibe  could   pradur*  tbe 
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Muncb  for  tbem  accordingly.  To  wbom  did 
you  make  a  discoTery  of  this  of  Hitky's  wife  ? 

Mac-Donogh,  I  told  h  to  Mr.  Butler,  who 
ia  a  justice  of  the  peace  io  the  county  uf  Clare, 
and  to  capt.  Bindoo :  the  woman  wait  taken 
and  indicted  for  paning  tbeea  oounten. 

Mr.  Foriter,  How  came  aba  to  be  die- 
cbaixcd  ailer  she  was  taken  ? 

MaC'Donogh.  She  was  bailed  at  the  quarter- 
•essions. 

Att.  Gen.  My  lord,  we  shall  shew  you 
where  the  counters  were  found,  and  who  found 
them. 

Mr.  Bernard.  And  we  shew,  that  the  man 
that  found  them  hid  them. 

The  high -constable  Waiter  Huoni»  sworn. 

.  Court.  Had  vou  any  warrant,  and  from 
whom,  to  acarch  fbr  counters  or  counlerleii 
Boney  ? 

Huonin,  Yes,  my  k>rd,  I  had  a  warrant  from 
dean  Bk>od,  to  search  fbr  goods  that  were  pre- 
tended to  be  robbed  from  Patrick  Hurly .  I  came 
to  the  town  ol'  MoughDa,  and  brouffht  with  me 
if  e  men  and  a  petty  constable ;  and  I  went  to  the 
innise  of  John  Hurly,  Patrick  Hurly 's  father, 
who  was  bed -ridden,  and  removed  him  out  of  his 
bed  :  and  I  went  to  Carty's  house,  and  dug 
there,  and  (bund  none ;  and  T  came  to  Daniel 
Hicky's,  and  digged  about,  and  there  was  a 
bed  of  dung  by  the  side  of  the  bouse,  where 
they  fodder  their  cattle,  and  it  was  a  foot 
above  the  door  of  the  house ;  and  after  search- 
ing the  rest  of  the  house,  I  ordered  the  dung 
to  oe  removed  out  of  the  place ;  and  I  bid  the 
fellows  come  and  dig  there,  and  they  did ;  and 
Hicky*s  wife  held  the  candle  herself;  and 
one  of  the  men  that  was  next  the  wall  hit  a 
atone  in  the  ground,  and  it  was  a  slate  over  a 
hole  in  the  floor,  and  the  next  of  them  threw  it 
out,  and  aloug  with  it  a  suggane  and  a  purse ; 
and  when  1  saw  the  purse,  Iwould  not  let  him 
handle  it.  I  opened  it,  and  found  it  full  of 
yellow  countera,  and  took  an  handful  of  them 
out,  and  called  tlie  people  of  the  town,  and 
reckoned  them  all  before  their  faces. 

Court.    What  did  you  find  in  the  purse  ? 

Huonin.    My  lord,  nothing  but  counters. 

Court.    Have  you  tbem  ? 

Huonin.  Yea,  I  have  all  that  was  found 

I  came  to  the  assizes  at  £nnis,  and  my  lord 
chief  justice  Haly  ordered  tne  to  keep  them  till 
1  should  appear  at  the  trial.  [Shews  the  sug  > 
gane  and  purse  with  the  counters,  which  was 
opened,  and  were  121  in  number.]  The  rea* 
ton  why  I  waa  so  care'ul  to  search  there,  was 
bocause  Uicky's  wife  was  Dressing  for  my  not 
touching  the  dung;  and  after  thev  were  found, 
when  she  saw  the  counters,  she  dropt  the  can- 
dle, and  went  avray.  Says  I,  good  woman, 
jou  must  go  along  with  me.  1  brought  the 
woman  to  Ennis ;  and  1  was  brought  before 
Mkj  lord  chief  justice,  who  desired  me  to  keep 
the  countcts  against  the  trial. 

Mr.  Hurfy.  Whether  it  be  likely,  that  this 
woman,  that  waa  indicted  for  these  counters, 
would  not  taavo  nnovcd  thn,  and  thrown 
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them  into  a  by- hole ;  and  if  they  were  in  the 
ground,  whetlier  tlie  purse  would  not  be  rot- 
ten? 

Court.  He  says,  when  it  was  taken  op,  the 
suggane  that  was  about  it  waa  mouldy  and  wet, 
for  the  Durse  itself  is  damnified. 

Sol.  Gen,  Pray,  what  is  the  name  of  the  vil- 
lage where  the  house  stands  ? 

Huonin.  It  b  Bloughna,  where  the  father  of 
Mr.  Hurly  lives. 

Mr.  Bernard.  How  long  after  the  robbery 
was  this  found  ? 

Huonin.    It  was  a  whole  twelvemonth. 

Mr.  Bernard.  Was  you  directed  to  search 
that  dunghill  before  you  went  to  the  house  ? 

Huontn.  No,  I  Was  not ;  only  a  foUow  told 
me  that  he  snsueeted  that  place. 

Recorder.  Was  it  in  the  first  place,  or  in  tlie 
Isst  place  you  searched,  that  you  found  these 
counters? — Huonin.  It  was  in  the  last  place. 

Recorder.  How  near  is  this  Hicky*s  house 
toMr.  Uurly's? 

Huonin.    About  a  quarter  of  a  mile,  or  less. 

Alderman  Walton  sworn. 

Mr.  Fortter,  Sir,  Mr.  Hurly  calls  yon,  to 
know  what  money  you  \md  him  ? 

Aid.  Walton,  my  lord,  I  came  over  with 
Mr.  Hurly  in  October,  1697.  And  some  time 
after  he  was  here,  he  caiue  to  me  and  toM  me, 
he  had  some  money  to  receive,  and  asked  me . 
if  I  would  receive  it  for  him  ?  I  told  him  it  waa 
Mr.  Burton's  business ;  but  he  said  he  was  a 
stranger  to  him,  snd  so  let  my  servant  receive 
400/.  from  Mr.  Arthur,  and  100/.  from  Mr. 
Fitz-Symmons. 

Mr.  Bernard.  I  desire  alderman  Walton  to 
tdl,  when  they  came  over  in  the  war-flme» 
whether  he  saw  any  jewels  with  Mr.  Huriy  ? 

Aid.  Walton.  We  did  see  a  ship,  that  we 
thought  was  a  privateer,  but  it  proved  a  friend : 
lie  then  teld  roe,  he  had  some  things  of  great 
Talue,  which  he  was  going  to  secure ;'  but  I 
did  not  see  them. 

Sir  John  Mead.  How  long  was  the  money 
in  vour  hands  ? 

Aid.  Walton.  It  was  all  drawn  out  in  three 
or  four  months  time. 

Att.  Gen.  Pray,  was  it  all  drawn  out  of 
your  hands  before  1699  ? 

Aid.  Walton.    Yes,  yes. 

SoL  Gen.  The  next  thing  that  was  drawn 
out  was  writs  and  provisos,  to  force  Mr.  HuHy 
to  pay  back  the  money  to  Mr.  Fjsher.  My 
lord,  we  will  call  two  that  were  by  when  these 
counters  were  found  by  the  constable. 

ThomaM  Edwards  sworn. 

Court.  Do  you  know  of  any  search  made  in 
any  body's  house  concerning  goM  or  money  ? 

Edwardi.  My  lord,  I  was  commanded  by 
the  high  oonstable,  Walter  Huonin,  to  the 
house  of  Daniel  Hicky  \  and  when  I  came,  1 
found  a  youth  on  his  kneea  making  up  the 
dung :  I  asked  him,  what  he  was  doing  there  ? 
The  woman  said,  be  was  endeavouring  to  bide 
•ome  poUUwi.    I  tohl  her^ .  tL|ere  vvas  nobody 
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woald  tike  them  away.  Noir,  my  lord,  tbare 
was  DO  potatoes  there;  but  we  fbund  the 
counters  amler  the  dung,  about  eight  inches 
deeo  in  the  ground ;  tiwy  were  in  a  leather 
wallet,  whipped  about  with  a  thumb*ro^  of 
hay. 

Comrt,  How  did  the  woman  behave  herself? 

Edwards,  When  the  high  constable  told  her, 
you  must  go  along  with  roe ;  she  said,  Now 
these  are  found,  1  believe  I  roust. 

Mr.  Fonter,  Did  you  see  the  counters  when 
they  were  taken  ?'^Ed»ard$.  Yes,  I  did. 

Mr.  Fortter.  Did  they  look  fresh  f 

Edmardi.  Yes^  ihey  did. 

Sol.  Gen,  My  lord,  before  we  go  any  fuither, 
the  gentlemen  that  are  counsel  for  the  traverser 
would  fain  insinuate,  that  the  counters  were 
laid  there, — that.  They  that  hide  can  find. 
Now,  therefore,  to  shew  that  to  be  impossible, 
we  shall  prove  to  you,  that  ibis  woman,  the 
wife  of  Daniel  Hickv«  did  offer  some  of  these 
counters  for  a  cow,  before  this  discovery. 

Mortogh  Mac-Collogky  sworn. 
(Per  Interpreter.) 

Ait.  Gen.  Does  he  know  one  Daniel  Hicky  f 

Interp.  He  does. 

Mi.  Gen.   Does  he  know  his  wife  ? 

Inierp.  Yes. 

Ait,  Gen.  Had  he  any  dealing  with  any  of 
ibemP 

Inierp.  He  says,  he  had  a  cow,  and  it  was 
strayed,  and  he  found  her,  and  was  hurrying 

her  home  by  Hicky's  house; he  rested 

there,  being  weary,  and  was  taking  a  pipe  of 
tobacco,  and  they  asked  liim,  if  he  would  sell 
the  cow  ?  he  said,  he  would :  and  he  went  into 
a  back  room,  and  brought  two  yellow  pieces, — 
he  says,  he  has  the  two  pieces  here  to  shew. 
[Produces  the  pieces,  beini^  two  yellow  count- 
ers, the  same  with  those  tliat  Hnonin  produced 
in  the  purse.] 

Ccuri,  Are  those  the  pieces  Hicky's  wife  of- 
fered him  for  this  cow  f 

Inierp.  He  says  they  are.  When  he  was 
receiving  the  two  pieces  the  woman  gave  him, 
he  asked  her  what  they  were  ?  she  said,  two 
guineas:  he  said,  he  believed  they  were  some 
of  Patrick  Hurly's  gold. 

Couri,    Why  did  he  say  so  P 

Inierp.  Because  he  imagined  he  had  some 
gold  counters. 

Court.  Did  he  sell  his  cow  for  the  money 
thenf — Inierp.  No. 

Couri.  How  came  he  to  keep  the  money 
thefa? 

Interp.  He  told  her,  he  did  not  like  the  coin, 
•nd  he  wouM  not  sell  his  cow  for  them,  because 
they  were  some  of  Patrick  Hurly's  gold  ;  and 
he  said,  what  will  you  take  for  them  P  I  have 
threepence  halfpenny,  and  some  tobacco,  and 
if  you  will  take  them,  I'll  give  them  vou.  for 
the  pieces :  yes,  said  she,  I  will ;  and  1  wish  1 
had  80  much  for  every  one  I  have. 

Court.  He  says,  he  wal  after  this  eiamined 
by  a  justice  of  peace  concerning  these  thidgs ; 
how  came  heto  beezamiiiid  f 
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Interp,  He  went  himi^,  and  shewed  them 
to  Mr.  Bindoo. 

Court.  Did  he  go  of  himself?  or,  was  h« 
sentP 

Inierp.  He  says,  be  told  sir  Donogh  O-Brien 
what  had  happened,  and  he  directed  him  to  go 
to  the  justice. 

Court.  Pray,  how  kmg  was  it  afler  he  had 
these  counters  r 

Interp.  He  says,  nine  or  ten  days. 

Court.  Did  he  go  to  sir  Donogh  of  his  own 
accord  ?  or,  did  any  one  bid  him  go  P 

Interp.    He  went  freely  of  himself 

Court.  When  was  it  that  he  received  thosa 
counters  he  speaks  of  P 

Inierp.  About  Christmas  last. 

Court.    When  was  it  he  bought  the  cow  P 

Interp.  He  says,  be  bought  her  at  Clara 
fair,  about  Allholland-tide  before. 

Court.  What  time  was  it  that  the  woman 
would  have  bought  it  of  him  P 

Interp.  It  was  a  good  while  after. 

Court.  Waa  it  before  or  after  ChristoMS  ha 
was  selling  the  cow  to  this  woman  P 

Interp,  After  Christmas,  my  lord. 

Court.   How  long  after  P 

Interp.  He  does  not  exactly  remember  the 
time. 

Court.  Now,  pray,  gentlemen,  we  must  do 
right  to  every  body.  When  lie  comea  to  re^ 
ceive  the  counters,  he  sakl,  it  was  about  Christ- 
mas ;  and  when  he  comes  to  tell  you  when  be 
bought  the  cow,  it  was  all  at  the  same  time. 

Soi.  Gen.  No,  no ;  the  matter  of  the  connt- 
ers  was  at  the  time  when  she  cheapened  the 
cow  ;  but  he  b«)usfht  the  cow  at  All  Saints  be- 
Ibre,  and  he  was  about  selling  her  at  Christmas. 

Recorder.  About  nine  dnys  after  he  was  in 
possession  of  the  gold  he  came  to  sir  Donogh 
O-Brien,  of  his  own  accord, and  he  bid  him  go 
to  a  justice  of  peace. 

Mr.  Bernard.  Pray,  why  did  he  not  go  to 
sir  Doooffh  O-Brien  sooner  r  and,  what  made 
him  go  then  P 

Interp.    He  waited  for  the  quarter-sessions. 

]V(r.  Bernard.  Who  is  the  nearest  justice  of 
peace  liring  next  his  house  ? 

Interp,    Mr.  Bindon. 

Court.  How  came  he  not  to  go  befere  Mr. 
Bindon  immediately  when  he  got  the  counters  P 

Inierp.  He  says,  he  waited  for  the  quarter 
sessions. 

Court.  Pray,  how  came  he  not  to  gfo  imme- 
diately to  Mr.  Bindon,  being  the  next  justice  of 
peace,  rather  than  to  sir  Donogh  O-Brien  ? 

Intern.  He  expected  all  the  justices  would 
be  tbgetner  at  the  quarter  sessions. 

Mr.  Fortier.  Mr.  Hurly  desires  to  aak  that 
man  some  questions.     How  came  the  cow  to 

S)  out  of  the  barony  after  he  had  bought  her  P 
ow  came  the  cow  there  P 
Inierp.   The  man  that  sold  him  the  cow  in 
Clare  fair  lived  there,  and  she  strayed  back 
again. 
Mr.  Burly.  How  came  thecow  to  go  astray  P 
Sol.  Gen.  We  cannot  tell  yon ;  you  may 
^BOBiiMiM  tbo  «ow,  tho  «ow  knows  best; 
SD 
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Mt  Om.  We  will  now  shew,  tbat  when 
Ruriy  came  from  Dublin  he  lodged  at  capt. 
John  Lynch's  hooae,  and  he  pullal  out  of  hit 
'  portmanteau  a  large  hag,  tbat  looked  as  if  it 
wen  foil  of  gold ;  and  capt.  Lynch  handling 
tf  it,  and  finding  it  light,  he  opened  it,  and 
finind  it  to  he  counters.  This  capt.  Lynch  is 
hndlord  of  Moughna,  and  they  were  intimate 
together. 

Capt.  Lynck  sworn. 

Att.  Gen.  Pray,  do  3rou  know  Mr.  Patrick 
Hnrly,  now  at  the  bar  ? 

iMHch,  I  ha? e  known  him  these  SO  years. 

Omrt,  Have  you  intimate  acquaintance  with 
bimP 

'lofnch.  He  cannot  deny  but  1  hate. 

Att,  Gen.  Pray,  give  an  account  of  bb 
coming  to  your  house. 

Ljinck.  I  vntX  Mr.  Hurly  at  Loughrea,  at 
one  Harr^  Bargery's  house,  in  the  year  1699, 
•itbcr  a  little  before  or  after  Christmas. 

Csiir^  Where  was  he  going? 

Ijfnch.  He  was  going  to  the  connty  of  Clare, 
from  Dublin ;  and  as  we  were  drinking  a  bottle 
of  wine,  he  went  to  a  portmanteau  that  lay  on 
m  table,  and  taking  out  linen,  he  pulled  oat  a 
bag  that  held  about  a  quart;  said  T»  Mr. 
Hnrly,  you  are  well  stocked  with  money  corn- 
lag  from  Dublin.  And  I  dapped  my  hand  into 
tfie  bag,  took  out  an  handful,  and  they  were 
counters,  mv  lord,  of  several  sizes,  like  single 
and  double  Louis  d^Ors. 

Sol.  Gen.  Sliew  him  some  of  the  counters. 
[Ha  looks  on  them.] 

Lfnch.  This  is  like  them. 

ifuriy.  W  hen  was  it  ? 

Lynch.  It  was  a  little  before  Christmas,  or 
•oon  after.  I  wonder,  Mr.  Hurly,  that  you 
should  deny  it. 

Sol.  Gen.  Upon  the  oath  yon  have  taken. 
Had  you  any  Jiscoorse  at  this  meeting  about 
any  acts  of  parliament? 

XyncA.  IMI  tell  you,  my  lord :  he  asked  how 
Mr.  Banks^s  money  went?  (Nr.  Banks  was 
one  that  was  robbed  of  the  value  of  960/.  and 
the  grand  jury,  at  the  assizes,  allowed  him  the 
money,  when  he  petitioned  for  it.^  A  white 
after,  in  our  ioumey ,  says  he,  Cousm,  I  have  a 
great  deal  of  confidence  in  you,  and  if  you'll 
assist  me  to  get  money — I  told  him,  in  any 
just  way  I  would,  but  not  otherwise. 

Att.  Gen.  Had  you  any  discourse  about  the 
Ranpareeact? 

lynch.  He  tuld  me  plainly,  that  if  I  would 
but  assist  him, — and  then  brought  down  the 
statute,  and  aslied  me  at;ain,  how  Mr.  Banks's 
money  went  in  our  county  ?  1  told  him,  he  re< 
covered  his  money  from  the  county.  Says  he, 
cousin,  I  really  want  money ;  and  if  you'll  as- 
sist uicf  in  such  u  matter,  and  come  to  me,  I 
will  defiver  \ou  your  lease.  I  told  him,  I 
would  assist  him  in  any  just  way,  but  no  fur- 
ther. 

Recorder.  Yon  said  just  noir,  tbat  be  spoke 
of  the  act. 

I^nch,  HeloldiDeythattbe  aclWM  Afoj 
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good  way  for  a  man  to  get  money  that  wanted  it. 

Att.  Gen.  Are  you  a  relation  to  Mr.  Hurly? 

Lynch.  I  have  a  friendship  for  him  ;  ami  if 
I  bad  known  I  was  to  be  summoned,  I  wouM 
not  have  been  within  forty  miles  of  this  place 
thia  day. 

Court.  Pray,  what  relation  are  you  to  him  f 

Lynch.  His  br«>ther  was  married  to  my 
sister,  and  he  and  his  father  was  tenants  to  me 
and  my  father  these  forty  years. 

Court.  Had  you  any  linen  sent  to  your 
house  ?  and  by  whom  ? 

Lynch.  Mv  lord,  I  cannot  tell  was  it  linen 
or  no ;  hut  ibere  came  a  trunk,  and  1  had  a 
letter  before- band  (it  was  in  April  or  May 
1700),  informing  me,  that  the  trunk  wouM  no 
with  me  that  night,  and  desiring  me,  that  1 
would  not  let  the  men  that  brought  it  see  it  af- 
terwards. 

Omrt.  Did  the  trunk  come  ? — Lynch.  Yes. 

Court.  Was  it  weighty  ? 

Lynch.  It  was  as  much  as  any  two  could 
carry.  The  serrsnts  told  me,  they  were  com- 
ing all  night ;  that  they  did  not  sleep. 

Court.  How  far  is  your  house  from  Mr. 
Huriy 's  ? 

lAfnch.    Seventeen  miles. 

Court.  Had  you  any  discourse  with  him  in 
thegaoIofEnnis? 

JUfncA.  Yes ;  1  went  to  see  him  at  the  gaol 
of  £nnis,  and  Mr.  Butler  met  me :  1  told  him, 
I  was  going  to  see  Hurty.  And  as  we  were 
taking  a  Inittle  of  wine  together,  T  said,  Cousin, 
it  IS  not  fit  for  any  gentlemen  to  visit  you,  fur 
the  pranks  you  played  in  France,  and  now  this 
robbiery.  He  said,  sir  Douogh  O-Brien  was 
the  greatest  enemy  he  had  a^aiust  him,  but 
he  would  lose  his  blood,  or  he  should  lose  his. 

Court.  Did  the  servants  tliat  brought  the 
trunk  tell  you  what  was  in  the  trunk  ? 

Lynch.  They  told  me,  that  it  was  really  full 
of  linen.  And  Click  Bourk  came,  and  expixlifd 
Mrs.  Hurly  that  night.  My  wife  was  like  to 
die.  The  servants  that  brought  me  the  trunk 
brought  me  a  private  token,  not  to  let  any  body 
have  it,  not  capt.  Bourk  himself.  But  I  f»u&- 
pected  there  was  no  good  in  it,  and  I  let  them 
take  it  away ;  so  the  tmnk  was  taken  away 
from  my  house  that  night,  and  brought  ta  a 
neighbour's  about  a  mile  oflT. 

Sol.  Gen.  What  relation  is  Uiick  Bouvk  to 
Mr.  Hurly? 

Lynch.  They  are  married  to  two  sisters. 

Mr.  Demari.  My  lord,  this  gentleman  hatb 
swore  very  materially,  and  1  desire  he  may  fix 
a  time ;  and  tell  us  within  a  fortnight:  Was  it 
before  or  after  Christmas? 

lynch.  I  am  not  positive,  but  it  was  in  tha 
year  1699. 

Aft.  Gen.  What  house  was  it  at  Loughrea  P 

Lynch,  it  was  at  Harry  Banifcry's  house. 

Mr.  liurfy.  What  time  was  it  ? 

Lynch.  I  cannot  be  positive  to  time^  but  it 
was  before  the  robbery. 

Court.  Pray,  recbllect,  as  near  at  yon  can» 
what  time  it  was  you  were  together  at  Lough- 
rea?—XynvA.  I  caa't  be  poMtiva. 
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Mr.  JkfMr^L  Wm  it  is  tlie  tioie  of  Lent,  or 
Boir  It  ii  strange! 

'  Imnch.  If  1  did  imow  to  a  day,  I  would 
••Mil 

'  JUcofidifr.  Yoo  saj  it  is-otrangfo !  bo  says, 
that  Mr.  Hurlj's  denial  to  him  is  more  stranj^! 
^ii  partieular  as  to  the  time  of  the  trunk,  and 
yet  he  can't  be  so  as  to  the  other  time. 

Gsur/.  Mr.  Hurly,  you  shall  make  the  best 
use  of  it  YOU  can;  when  the  man  tells  you 
Ml  his  oath,  that  be  cannot  tell ;  and  we  cannot 
make  a  man  swear  more  than  he  can  swear : 
he  says,  it  was  in  99,  and  before  the  robbery. 
Was  It  in  winter,  or  summer  P 

Ljfnch'  In  the  winter^  as  1  do  really  re> 
member  it. 

Mr.  Hurfy.  Mvlord,  I  humUv  offer  this :  this 
gcntleiiian  says,  he  met  me  at  Harry  Barbery's  ^ 
bouse  in  Loughrea;    and  that  1  open^  my 
portmanteau  for  him  to  take  out  a  bag. 

Court,  No,  he  says  yon  opened  the  port- 
manteau to  take  out  some  linen ;  and  you  took 
out  a  bag,  and  you  looked  into  it. 

Mr.  Hurfy,  Was  this  half  a  year  before 
the  robbery  r—Lyacik.    I  do  not  know. 

Mr.  Hurfy,  My  lord,  I  will  prove  1  was  not 
there,  at  Lougfarea,  the  last  time  I  went  home. 
And,  my  ion,  my  lather  held  some  land  from 
him  :  there  came  some  difference,  and  he  told 
his  brother,  that  if  I  did  not  give  up  the  land, 
1m  would  give  me  a  lift. 

Mr.  Bernard,  Was  there  any  one  in  the 
rosijm  then  with  you  ? 

lAfnch,    Nobody  but  Mr.  Hurly  and  I. 

Mr.  Hurljf,  Pray,  Sir,  what  sort  of  port- 
manteau was  it  f 

lAfnch,   It  was  a  cloth  wallet,  blue  and  red. 

Ait*  Gen,  The  next  evidence  we  produce, 
is  one  Charles  Cassidy ;  he  was  thought  a  fit 
roan  for  the  service,  and  was  solicited  to  be 
commander  in  chief  of  this  robbery. 

Charles  Catiidy  sworn. 

Court.  Give  an  account  what  you  know  of 
way  robbery  of  Mr.  Hurly 's. 

Cassidy,  My  lord,  I  was  a  practitioner  in 
eurgery  ;  and  Mr.  Hurly 's  father  fell  sick, 
anol  was  sent  for  to  attend  him  three  weeks 
or  a  month  ;  and  then  one  Dr.  Brady,  a  rela- 
iCioo  of  Mr.  Hurly *s,  was  sent  for :  and  as  we 
were  croiog  up  to  jee  other  patients,  the  said 
Dr.  Brady  and  I,  says  the  doctor,  if  you  will 
take  upon  a  business,  you  shall  have  twenty 
ffuineas.  What  is  it  to  do,  i^s  If  It  is  to 
need  a  party,  says  he,  to  rob  Hfurly,  and  then 
he  will  raise  money  on  the  county.  And  after 
this,  when  he  came  back,  the  doctor  told  him 
what  he  had  offered  me.  Hurly  said,  I  will 
gire  him  forty  guineas ;  and  said,  he  would 
get  people  bimMlf :  and  he  said,  I  have  four 
•psraons,  that  I  .will  trust  with  you,  &c.  bat  I 
went  away,  and  never  came  near  him  since. 

Court.    When  was  this? 

Cassidy.  It  was  IS  or  14  months  before  he 
«ras  robt!ed«-*-I  served  in  the  bouae  from  before 
Christmas  to  Easter. 

jCfiurt.  Mr.  Bwtiy,  bt  twiais  thm^:  thit 


he  was  empkiyed  to  attend  your  father,  thai 
was  sick  at  that  time;  and  that  after  soma, 
attendance  you  took  occasion  to  send  for  Dr.  * 
Brady,  a  relstiou  of  3rour8 :  and  ^ing  with  the 
doctor  abroad  to  visit  other  paUents,  he  told 
him,  you  ffet  little  fees  from  Mr.  Hurly;  but, 
savs  he,  ifyou  will  head  a  party  for  a  pretended 
robbery  on  Mr.  Hurly,  he  will  get  money  of 
the  county,  and  you  shall  have  20  ifuineaa. 
He  said,  be  did  not  care  to  meddle  with  it,  for 
his  relations  would  suffer  by  it ;  but  be  said,  it 
would  be  but  little  that  every  one  would  pay : 
then,  said  he,  I  do  not  care  if  I  do.  And  when 
he  came  home,  the  doctor  told  before  your 
face  what  he  had  done.  You  said,  whatf 
give  him  SO  guineas!  I  will  give  him  40  gui- 
neas. And  after  when  he  went  home,  hr 
thought  not  fit  to  do  it;  for  he  told  you,  bis 
ftice  was  very  remarkable,  and  knowi^  in  the 
county,  and  that  he  should  be  discovered. 
Ob  !  Sir,  said  you,  1  will  help  yon  to  anotbei* 
face.  You  told  biro,  he  should  have  one 
Donogli  O  Bricn,  Daniel  Hicky,  and  Calagbaa 
Carty  to  assist  him. 

Soi,  Gen.  Has  not  Don6gh  0-Brien  aoo» 
ther  name  ? 

Cassidy,  I  know,  my  lord,  it  is  Donogh 
0-Brien  Andrews's  son. 

Court,  You  have  been  acquainted  since 
Christmas  was  two  years ;  when  was  it  that 
this  was  said  to  you  by  Dr.  Brady  ? 

Cassidu.  It  was  the' February  after. 

Mr.  Robbins.  How  long  af\er  this  disootnae 
of  Dr.  Brady  and  Mr.  HurJy  did  you  ^peak 
of  it  P 

Cassidy.  My  lord,  I  did  not  speak  of  it ; 
and  the  night  it  was  to  be  transacted  I  re^ 
away  from  my  own  bouse,  for  fear  of  being 
suspected. 

Mr.  Bobbins.  Did  you  go  before  a  justice  ef 
peace  voluntarily  ?  or^  were  you  called  to  giva 
that  examination  ? 

Cassidy.  I  kept  it  to  myself  till  last  Sunda?  ; 
being  at  church,  and  after  dining  at  Mr.  Hick* 
man\  they  were  Ulking  of  Hurly 's  busi* 
ness.  1  said,  there  is  a  man  in  this  country 
that  can  do  Mr.  Hurlv  more  mischief,  in  re- 
lation to  this  robbery,  than  any  other.  Who  is 
that  P  said  he.  I,  being  afraid  to  bring  my- 
self into  trouble,  said  no  more.  Says  the  mi- 
nister, you  ought  to  be  punished,  if  you  do  not 
do  your  best  for  to  save  your  country  from 
ruin.  And,  upon  this,  after  1  came  home  I 
recollected  myself,  and  I  went  to  a  justice  of 
peace,  and  swore  it ;  and  atler  I  had  given  my 
testimony  he  bound  me  over  to  prosecute. 

Sol,  Gen.     He  has  done  like  an  hooeik 


Mr.  Fonter.  How  came  you  to  eoooeal  it 
for  two  yeara  past  ?  Did  you  never  tell  it  te 
any  man  before  P 

CeifM^.  But  to  one  young  man,  that  I 
thought  wouki  join  with  me. 

Court,  What  young  man  is  that  ? 

Cassidy.  it  is  one  Conner.  When  I  wm  at 
Mr.  Boriy's  boase,  I  often  pteyed  a  game  at 
taUci  widi  him :  wkmiht  bad  net  then  mon^ 
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to  Mud  for  ■  bollle  of  win*,  h*  pti  ma  to  MOd 
Bj  Dote  for  ttrdre  bsttlet  of  frine  il  Eddu. 

An.  Gm.  The  penoiw  coneeroed  in  iht 
raUwrv  bad  liitrdt :  we  ■hail  shew  yoa,  that 
when  Mr.  Huiiy  wu  in  DuUin  la«t,  wliatafaoii 
b«  waaat,  aod  what  aort  of  eommodilica  h* 
boi^ht.    Tlivre  wai  ■  muque  to  be  acted. 

Daniel  KU/t  awoni. 

All.  Gtn.  Prny,  where  do  you  Iits  t 

Kirfc.  Id  Iowa,  m;  lord,  with  couBiellor 
ToRier. 

Alt.  Ccn.  If  your  lordihip  pleaae  to  aak 
him,  ulietber  he  knowiMr.  Hurl;? 

Kirfe.      1    knew    Hr.  HurJy   Iheae   nuty 

Alt.  Gen.  Pny,  give  an  account  what  you 
Abaerted  nlien  Mr.  Huriy  waa  Koing'  luta 
tbt  country ;  what  ihopi  vou  met  biui  in,  and 
what  com  moil  it  icH  he  was  biiyiti|[  ? 

KUjt.  In  Ftbruary,  1699.  he  came  ink. 
Ur.  UcDtly's  shop,  and  aikeil  fur  masLi  tb 
wear  at  a  masquerade  :  he  told  liira  he  sold 
none,  but  there  were  aome  la  Chriat'a-churcli ' 
yard  ;    and  hs  went  in  at  the  [[ale  towarda  thr 

CI;  aud  when  he  naa  eone,  I  aaid,  Mr 
tlv,  1  wuuder  what  he  desif^na  to  do  witL 
them ;    I  tear  it  is  for  no  good  deaiyn. 

Alt.  Gtn.  Pravi  where  did  he  gt>  wher 
Sir.  Bcnlly  lold  hiin  they  were  to  be  bad  io 
ChTiMVchuruh-yardr 

Kiel'e.    He  w  ent  straight  int«  tlw  yard. 

All.  Cta.    n'tiatlimewaa  ilf 

Kir/t.  It  wat  in  Febroary,  99|  the  Utter 
Vid  of  the  term'. 

Jotcpk  Benify  awom. 

Alt.  Gtn.  Pray,  iDy  lord,  that  Mr.  Batly 
auv^ivean  account  wbeltirr  he  knowaHurly. 
'  hently.  Yea,  my  lord,  I  du— And  I  re- 
tnembtT  he  cime  into  our  ahop  to  aak  for 
maaqueradiniK  uiaika  or  tixarda — And  I  think 
it  was  about  January  or  Pebiiiar,v—  I  told  him 
we  had  none.  Pray,  aaya  he,  can  you  tell  me 
where  I  can  gel  any  ?— I  aaid,  I  cannot  tell, 
■oleaa  you  get  iheni  in  the  jart' 
tfaraugh  ibe  ahon  into  the  yanl. 

Alt.  Get.  When  waa this? 

Benilf.  It  waa  January  or  February,  1G99. 

Mr.  iarticr.  Did  you  ercT  aee  him  before 
Ili>ttliiie7 

Btnlli/.  Y«%,  aevetal  timet.— He  bought 
■ereral  iliin^^B  in  our  shop. 

Hr.  Fonter.     Bat  no  mask*  ? 

Bently.  No;  but  aaked  for  maaqoendiiig 
aMakx  or  vizards. 

AU.  Gen.  'Mylord,  the  reason  why  we  han 
been  Ibe  more  particular  in  this  is,  that  it  baa 
made  a  great  rumour  and  noiae,  that  it  wuuld 
be  of  great  disailxnlage  lu  Sir.  Huily  ;  and 
Ihwrfbre  we  (fO  in  thrae  paTiiciilars,  that  no 
niaii  may  preii^nd  but  the  matter  is  made  plain 
ftgatuht  liirn.     We  shall  produue  aome  frwefi- 

Recordtr.  Hurly  haa  lately  pufdiahed  a 
GM  ifaiBrttba  gMiilamn  of  thi  vogttg. 
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Hr.  OMrytwmn, 

Ur,  B«(J(r.  Bad  you  any  diaeonrM  with 
Hr.  Huriyr    And  what? 

Alt,  Gtn.  Pray,  give  the  court  and  jory  au 
■oeoiint,  whether  you  know  Hr.  Hurly,  and 
hia  drcumataocea,  and  any  great  quantity  uf 
money  that  hehad? 

Gtary.  Hr.  Huriy,  in  February  laat  waa 
tweUetnouth,  told  me  hia  prMection  waa  oat ; 
and  he  deaiT«d  me  to  get  a  lodging  fur  him.  I 
deaired  him  to  come  Ia  my  own  lodging  in 
Capd-atreet  When  be  went  out  of  town  1 
went  with  him  aa  far  aalalaad-biidge:  heaaid, 
be  bad  BO  money  :  and  a  day  or  two  after  be 
writ  me  a  letter,  and  deaired  me  to  raiae  hia 
wife  aome  money  on  a  bond  of  capi.  Mac- 
Donnel's.  I  aent  to  Mr.  Connor,  and  got  him 
to  endorae  a  bill  to  Mr.  Lum,  and  Ibe  money 
was  supplied:  andallerhecatnetslowiiaKaiii, 
I  went  to  bis  lodgintfi  to  Mr.  Raacow'a  in 
Ca|iel-atreet;  there  were  two  solilien  that 
wuuld  not  let  me  in  :  1  spoke  to  ibe  aberiff, 
Mr.  Cuiiack  ;  so  1  went  ia  to  bim,  and  told 
hiiu,  1  waa  aorry  tor  him.     He  said,  it  waa  fbr 

CroBeGutinKsirDunat  O  Brieti.  JSayahv,  yoa 
uow  air  Riclianl  Njgle'a  band,  and  tir  l>ouat 
O-Brien's;  there  are  leitera  to  king  Jamea; 
and,  said  be,  you  and  1  muatlire,  and  we  may 
get  mntiey  by  it. 

Sol.  Gtn.  Now,  my  lord,  we  call  thia  rea> 
tJeman  to  ahew,  tliat,at  tJie  lime  nf  hia  aendibf 
thia  money,  Mr,  Hurly  waa  in  an  indigeat 
c«ndilioa.     Wben  was  it  f 

Geary.     It  waa  in  Hichaelmas  term,  1099. 

Hr.  Hurti/.  By  virtue  of  your  uath,  hart 
yuu  nn  gratification  fur  coming  bare  ? 

Gtary.  No ;  by  virtue  of  my  oath,  I  bava 
not. 

Tliomat  Cmmt  awom. 

Sol.  Gtn.  What  do  you  know  of  If  r.  Horij 
about  money  P 

Connor.  That  gentleman,  Hr.  Geary,  cam* 
to  me,  and  lold  me,  it  would  be  an  oHigalioD 
on  him  to  gri  90'.  fur  Hr.  Hurly's  lady :  upon 
that  1  drew  a  hill  of  exchange ;  M  they  had 
the  money,  but  what  they  did  with  it,  I  do  not 


Hurly.    Then  did  I  v,  ant  rootvey,  when  jom 
'ew  the  bill,  and  the  money  waa  [laid  i 
All.  Gtn.   Hy  lord,  Mr.  Hurly  was  not  abh 

lopay  tbia  bill;  and  he  shall  gifayon  an  •£• 

coimt  who  paid  il. 

Captain  Mac- Doniw/ awom. 

Hr-ButUr.  Yon  lieard  theeridonocof  Mr. 
Geary  F—JUuc-DtMMi.     Yea. 
Mr.  ButUr.     What  do  you  know  of  th« 

Mac-Donntl.  1  did  owe  aome  DKHiej  bj 
bimd  to  3Ir.  Hurly,  and  he  writ  to  nte  to  pay 
SuA :  I  do  not  know  what  tbe  aum  waa  tbU 
Hr.  Geary  bad  advanoed ;  but  I  writ  him  word, 
I  wmU  DM  pnj  kin  ur  m*  nn  i  M I M 
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him  0epd  ny  bond  to  captiin  Gardiner's  in  Li- 
raeriek,  ana  the  nM>n«jr  should  be  paid  there; 
and  it  was  sent  aeQordingly»  and  the  money 
was|iaid:  it  was  something  less  than  502. 

Att.  Gem.  Praj,  when  this  robbery  was 
talked  of,  did  any  body  apply  to  yon  to  take 
you  off,  that  yon  sheukTaot  oppose  the  present- 
ment, but  suffer  it  to  go  on  ? 

Mac- DonneL  Mr.  HuHy  spoke  to  me  to  be 
his  friend.  1  waa  always  his  friend :  and  cap- 
tain Bourk  spoke  to  me  to 'speak  to  a  gentle- 
man of  the  grand-jury  that  lay  with  me,  (that 
was  much  against  him)  to  desire  him  that  Jie 
would  not  appear  against  him ;  and  that  be 
and  his  tenants  should  be  freed  from  paying 
any  part  «f  the  money. 

Mr.  Btfnard,  My  lord,  I  atn  oouhsel  for 
the  traverser.  The  question  is,  whether  be  be 
guil^  of  peijury  in  an  information  sworn  be- 
fore Mr.  Bkwd  F  If  your  lordsbifis  will  hear  the 
nroofii,  we  shall,  tnm  the  table,  and  prove  Mr. 
Hurly  was  a  man  that  came  with  a  good  fund 
of  nioney  into  this  kingdom,  and  len  a  good 
fund  in  rranee,  and  that  he  drew  bills  of  ex- 
change upon  bis  correspondent  in  France ;  that 
his  correspondent  gave  him  an  account,  that 
Jf  r.  Arthur  discbVcred  Where  all  his  effects  lay, 
and  all  was  seined;  and  the  bills  came  back 
protested.  Then  he  comes  and  advises  with 
air  William  Hardcoeb,  who  adiised  to  an  ac- 
commodation  with  Mr.  Arthur:  and  so  we  did, 
and  agreed  to  give  him  What  be  demanded ; 
and  accordingly  we  nve  him  bonds.  And  in 
1699,  vc  brought  a  bill  in  Chancery.  We  met 
Mr.  Arthur's  brother  in  Dublin ;  be  said,  wc 
ahould  not  be  disturbed  at  the  assizes  at  Ennis. 
We  went  down  accordingly,  and  carried  our 
noney  akwg  with  us,  and  we  did  so  another 
way,  and  not  by  Luufrhrea.  And  we  shall 
shew  your  lordsfiips  further,  that  there  was  a 

2narrel  between  Mr.  Hurly  and  sir  Donogh 
l-Brien :  sir  Donogh  had  such  great  interest 
ui  the  country,  prevailed  with  the  jury,  for 
some  reasons,  that  the  presentment  was  nut 
found  for  us  at  the  assizes ;  but  Kiur  men  were 
taken  up  for  th^  robbery,  and  laid  in  irons ;  and 
Ibey  were  told  that  there  was  a  commission  of 
Oyer  and  Teniiiner  coining  down,  and  that 
tfiey  sliould  be  arraigned — here  is  life  or  death 
proposed :  if  you  confess  the  matter,  and  place 
It  upon  Hurly,  you  shall  have  your  lives ;  but, 
if  you  do  not,  as  soon  as  the  commission  comes 
down,  you  shall  stretch  for  iu  The  persons 
were  sensible,  that  those  who  threatened  them 
could  effect  it,  and  they  were  kept  close  from 
all  others  but  these  persons,  and  they  solicited 
them,  until  they  got  them  to  give  m  exami- 
nations against  Mr.  Hurly,  But  thev  came 
afterwards  to  Mr.  Hurly,  and  told  him,  it 
was-  the  threats  and  dangers  they  were  in, 
made  them  do  what  tliey  had  done,  and  that 
they  were  troubled  for  it.  And  after  tbat,  they 
wont  beftire  my  lord  chief  justice  Pyne,  and 
they  Ibrawore  all.  After  this  the  contrivance 
of  the  counters,  that  most  be  managed ;  and  a 

aUTMHintM  is  b^oilghidown  to  Bickys  wife, 
■hi  JHtait  Udo  H  wheio  il  tflay  bo  ftuiid  by 


this  Haonin.  My  lord,  we  shall  shew  yonf 
lordship  all  these  matters.  I  apprehend  they 
are  men  of  credit  that  will  swear  the  matters 
in  my  brief,  that  Mr.  Hurly  was  resUy  and 
truly  robbed,  and  that  these  prosecutions  barO 
been  carried  on  by  bribery,  and  such-like  prae* 
tices,  in  the  countnr. 

Mr.  Foriier,  ne  will  shew  yon,  tbat  Mr. 
Hurly  had  3,090/.  and  that  he  carried  a  mui 
of  it  into  the  codntry  to  pay  off  Arthur.  Wo 
shall  show  where  he  had  the  money,  and  thai 
he  brought  it  down. 

(Charles  Pitz  Symmons,  merchant,  eallcdi 
did  not  appear.) 

(John  Hurly  sworn.) 

Mr.  Foster.  Pray,  give  an  account  to  the 
court  and  the  jury,  whether  vou  were  em- 
ployed to  receive  money  for  Mr.  Hurly,  and 
of  whom  t 

John  Hurfy.  1  wasemploved  in  1696,  and 
I  received  of  Mr.  Jeremiah  Donovan  ^OOi.  and 
colonel  Lovet  paid  roe  490/.  for  500  Lonii 
d'Ors. 

Court.  In  what  year  did  yon  receive  it  fhutt 
col.  Lovet r 

Mn  Hurly,    It  was  in  1696  or  16^7. 

Mr.  Former.    And  how  much  more? 

John  Hurly,  Prom  Mr.  Pili-8ymlnOni 
306/.  lbs.  in  1697 ;  and  I  received  a  bill  in  li- 
merick, of  200/. 

Mr.  Fortter,  What  did  he  bid  you  do  with 
the  money  ? 

John  Hurly,  He  sent  me  this  nioney  out  Of 
Holland,  and  bid  me  secure  it  fur  him. 

Mr.  Forster.  Did  your  brother  lay  Out  any 
money  for  a  mortgai^e  ? 

John  Hurly.    Not  any  at  all. 

Mr.  Hurly.  1  appeal  to  the  gentlemen  of 
the  country,  whether  1  did  purchase  any  thing. 

Recorder,  You  are  not  accused  for  a  pur- 
chaser, Sir. 

Court.  Did  yon  pay  him  that  money  again  F 

John  Hurly.  Yes,  my  lord. 

Court.    Was  it  before  he  was  robbed  P 

John  Hurly.    Yes,  it  was. 

Court.  Pray,  what  discourse  had  your  bro- 
ther with  you  concerning  any  mouey  he  had 
by  him  P 

John  Hurly.  fie  told  me  all  along,  that  hO 
could  pay  Arthur,  and  that  he  had  a  fund  to  pa^ 
it.  And  I  tell  you,  Sir,  before  this  robbery,  1 
came  to  his  house,  and  his  wife  told  me,  my 
brother  will  do  very  well;  for  that  he  baa 
brought  money  to  pay  off  Arthur.  How  do  you 
know  that,  said  1  ?  says  she,  I  saw  a  bag  of 
goM  with  him. 

Court.   Were  you  there  after  the  robbery  P 

John  Hurly.  I  came  next  momhtg,  and  1 
found  the  trunks  broke  open,  and  all  i&  house 
in  disorder. 

Mr.  Forster.  Do  you  know  capt.  Lynch  P 

John  Hurly.  Yes. 

Court.  D«»  you  take  this  Lynch  to  be  a  ftur, 
honest  man  P 

Joftf»  Hurly.  I  will  toll  you  what  I  kqOw, 
AhoQl  Chriattiab  laat,.!  came  to  the  county  of 
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Oallway  to  Mr.  Ltpch.  There  were  tome 
lud  tbit  my  fatber  held  from  him  ;  and  he  set 
the  rereraion  of  the  land.  I  told  him,  that  it 
was  ill  done,  that  we  ahould  not  have  the  pre- 
lerenee  of  the  land  3  aod  I  told  him,  my  hro- 
ther  would  keep  him  oat  two  years.  The  aer- 
▼aot  that  was  with  me,  fold  me,  that  he  prof- 
fered him  20A  to  swear  the  robbery  upon  my 
krother.  Wbeo  he  came  t>ack,  I  asked  him 
tbout  it,  and  he  said,  he  feared  he  would  prove 
him  not  to  be  within  the  articles  of  Gallwa^ ; 
and,  said  be,  if  he  will  give  me  quiet  possession 
of  my  lands,  it  is  well;  if  not,  I'll  give  him  a 
Uft. 

Mr.  Fortter.  Do  you  know  of  any  jewels 
that  belong  to  Mr.  Hurly,  besides  the  money  f 

John  Hurly.  He  gave  me  a  diamond  nog 
for  my  wife,  andahewed  me  a  ring  he  aaid  was 
worth  100/. 

Mr.  Fortter.  Do  you  know  of  any  rewards 
proflfered  to  swear  against  Hurly  P 

John  Hur/y.  One  Hicky  shewed  me  a  note 
-  under  Mr.  itickman's  hand,  and  Mr.  Cusack*s 
hand,  that  Hickman  and  Cusack  promised  to 
intercede  with  the  government  for  pardon  for 
him  and  others,  if  they  proved  the  robbery  on 
Patrick  Hurly.  And  that  they  should  be  found 
with  ^food  meat,  drink,  wasbmg  and  k>dging, 
and  discbai|fed  without  fees.  He  shewed  me 
this  note  within  a  week  or  some  abort  time  af- 
ter he  was  discharged. 

Court.  You  aay,  that  this  note  was  no  more, 
than  that  Mr.  Hickman  and  Mr.  Cusack  pro* 
mised  they  would  intercede  to  the  government, 
if  80  be  he  wouM  tell  the  truth  ? 

John  Hurly.  Yes:  in  proving  a  robbery 
upon  Patrick  Huriy. 

Mr.  Fortter.  Were  you  at  Ennia  f 

John  Hurly,  Yes,  1  was. 

Mr.  Fortler.  Who  was  there  examined  on 
oath  to  prove  this  robbery  ? 

John  Hurly,  There  was  Dorothy  Kemp,  and 
Jane  HuHy,  and  tbia  Margaret  Conneene,  and 
she  was  exambed  at  home. 

Mr.  Fortter.  Was  Mr.  Ronane  examined  f 

John  Hurly.    Yes,  and  his  man  too. 

Sol.  Gen.  Now,  Sir,  111  ask  the  witness  a 
qnestiou.  Pray  what  credit  did  the  jury  give 
to  it  ?  Was  you  desired  by  your  brother,  before 
the  robbery,  or  at  the  time  of  Aie  robbery,  to 
join  with  one  Casey,  to  be  bound  with  him  for 
the  money  ? 

John  nurly.  I  was  desired  to  join  with  Ca* 
■ey.  My  brother  pretended  1  owed  him  mo- 
ney. I  told  him  it  waa  an  unreaaonaUe  thing, 
fori  had  my  rent  to  pay. 

Sol.  Gen.  Did  you  pass  a  bond  to  Casey, 
Mr.  Huriy  ? 

John  Hurly.    I  did.  Sir ;  I  told  you  before. 

SoL  Gen.    Who  was  bound  in  that  bond  ? 

John  Hurly.    None  but  myself. 

SoL  Gen.  Who  did  you  give  the  bond  to  f 

John  Hurfy.    I  gave  it  to  Caaey. 

Sol.  Gen.  My  loni,  about  Christmas  last  was 
twelvemonth,  he  oomea  to  this  gentleman,  his 
brother,  and  desired  he  would  get  him  50/.  and 
ha  lold  himi  he  crmved  y tt  t|£  moiirir,  if  he 
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would  pass  hia  bond  for  it  to  one  Casey,  which 
be  accordingly  did  :  this  bond  comes  into  Pa- 
trick Huriy 's  hand,  and  he  enters  up  the  judfr- 
ment,  and  an  execution  upon  it,  agtfiost  bis 
brother's  gooda,  for  his  own  use.  Sir,  had  you 
any  money  from  Casey  f 

John  Hurfy.    No,  1  had  none. 

SoL  Gen.  Who  took  the  execution  out,  and 
who  took  your  goods  upon  that  execution  f 

John  Hurly.  Cbarlea Mae-Donogh  did  it;  1 
paid  him  the  money. 

SoL  Gen.  Who  had  the  money  for  Charles 
Mac-Donogh  P 

John  Hurly.  I  had  it.  Sir.  I  will  unriddle 
thia  matter.  I  was  very  unwilling  to  go  to  law. 
1  came  to  Casey,  and  desired  him  to  pretend 
to  lend  me  50/.  and  my  brother  would  ^ve 
him  his  bond  for  it.  He  will  pay  you,  aaid  I, 
but  will  not  pay  it  me. 

Court.   Did  you  owe  your  brother  50/.  P 

John  Hurly.  I  did  owe  him  near  it,  only  he 
took  some  cattle  of  mine. 

Att.  Gen,    Pray,  Sir,  are  you  in  cnatody  of  "^ 
the  Marsbalsea,  at  your  brotber'a  suitP 

John  Hurly.  Yes,  I  am ;  and  likewise  at 
Mr.  O-Brien'a  and  Mr.  Fitz-Simon*s  suit.  The 
money  that  1  received  from  Mr.  Fitx-Simona, 
and  paid  mv  brother  the  aame  day,  1  am  new 
in  custodv  rorit  since  April  last 

Bjecoraer.  You  say,  tnat  you  received  aeve* 
ral  sums  of  money  ror  your  brother^  and  yoa 
aaid,  there  was  a  Mdance  between  you  and  your 
brother:  how  much  was  that  balance  P  and 
what  became  of  it  P  how  much  money  had  your 
brother  in  1697, 98,  and  99. 

John  Hurly.  When  my  brother  went  into 
the  country,  1  discounted  with  him. 

Att,  Gen.  You  say,  you  received  several 
•urns ;  that  you  paid  200/.  to  Mr.  Gardner,  and 
aome  other  auma :  how  much  did  you  pay  back 
in  specie  to  your  brother  P 

John  Hurly,  The  money  Mr.  Fitz-Simona 
gave  me,  I  oame  to  my  brotber'a  lodging,  and 
paid  it  him. 

Court.  Tbia  ia  a  matter  that  haa  been  trana* 
acted  within  the  compass  of  three  or  four 
yeara,  and  tbia  cannot  alip  out  of  your  memory. 
You  say,  all  the  money  vou  received  of  Fits- 
Simons  you  paid  your  brother  again.  What 
more  did  you  (wy  him  P 

Hurly.  I  paid  him  the  200/.  in  Limerick*  I 
paid  him  190/.  or  thereabouts,  more. 

Court.   When  waa  that  P 

Hurfy,  I  paid  it  him  in  the  year  1697,  in 
the  beginuing  of  98. 

Sol.  Gen.  You  say,  you  paid  Mr.  Burton 
200/. ;  did  you  pay  any  othera  P 

Hurly.  1  (Mid  him  no  more,  but  what  I  paid 
him  for  the  farm  ;  1  gave  him  bullocks,'  SO  old 
bullocks,  at  46s.  a-piece,  and  the  rest  came  to 
30/.  ipore. 

SoL  Gen,  There  waa  a  sum  of  200/.  |^id» 
and  the  rest  drawn  out  in  small  auma  from 
time  to  time,  aa  he  bad  occasion  to  call  for  il : 
how  much  was  Brien'a  money  P 

fliir^.   It  was  about  40/.  and  I  gave  him  % 
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|rtv«  bim  a  bond  on  a  brother-in-Iair  of  mine, 
sad  a  bond  oo  Lriicfa. 

Attm  Gen.  How  noeh  of  the  money,  that 
jan  reeeiTod  for  Patrick  Huriy,  did  you  lend 
a«ty  and  to  whom  P  Did  it  amount  to  SOO/.  ? 

Hurly,    Yes,  it  did^ 

Att.  Gen.    Did  it  amount  to  SOO/.  f 

Hmrfy,    No,  it  did  not. 

Att.  Gen.  Wat  this  money  paid  back  again 
to  Mr.  Fits-Simono  ? 

Hurfy,  I  bare  a  bill  in  Chancery  against 
bim. 

Recorder.  1  desire  to  know,  whether  Mr. 
•Fits- Simons  had  the  300/.  back  aeain  ? 

Hurly^  My  brother  told  me  lie  raid  him 
avery  (arthing,  and  said,  he  had  a  oischarge 
froai  him. 

Bseorder.  Pray,  how  much  of  this  money 
bad  Mr.  Arthur  ? 

Hurhf*  I  do  not  know  of  any  dealingf  with 
Mr.  Aitbur. 

Att.  Gem.  1  did  hear,  that  he  assigned  a 
bond  of  captain-  Christopher  O-Brien's  to 
bim. 

Hurhf,  That  300/.  my  brother  owed  me ; 
andtha  bond  my  brother  ffarefor  it,  I  gave 
Mr.  Fitz* Simons  the  bond,  and  he  arrested 
him  on  it. 

Att.  Gen.  Pray,  Sir,  did  yon  send  any 
HoUand  sheets,  after  this  pretended  robbery, 
la  ahy  ptace  P 

Hmrfy.  Yes,  I  did,  to  capt.  O- Brian's. 

Att.  Gen,  Where  did  you  find  them? 

Hurfy.  I  will  tell  you,  my  lord.  We  were 
told,  that  one  Halloway  was  coming  to  my  fa- 
ther's at  the  suit  of  one  Neylan,  to  uke  all 
away.  My  father  seot  for  me,  and  desired 
lae  to  comiiB  to  him,  for  Halloway  was  coming 
to  ransack  the  house. 

Att.  Gen.  How  long  was  this  after  the  rob- 
bery? 

Hurfy,  It  was  a  month  afterwards.  I  came 
there,  and  One  of  the  maids  told  me  there  was 
a  portmanteau  in  the  turf-stack.  I  took  it 
home  that  night,  and  1  was  ordered  by  her  to 
delirer  it  to  eapt.  Christopher  O  Brien.  I  sent 
lor  him  to  a  friend's  house,  and  opened  it  be- 
lbr«  capt.  O- Brien,  and  took  an  inYentory  of 
what  was  in  it.  There  were  five  or  six  pair  of 
Holland  sheets.  This  was  a  month  or  two 
after  the  robbery. 

Recorder,  Another  man  swore,  it  was  the 
beginning  of  May,  or  the  latter  end  of  April. 

Mr.  Fortter,  We  had  this  money,  and  will 
ahew  you  bow  we  lost  this  money,  and  shall 
prove  the  robbery. 

Dorothy  Kemp  sworn. 

Mr.  Fortter.  Pray,  Mi».  Kemp,  where  did 
yon  dwell  Hi  1099  ? 

Mrs.  Kemf.  1  dwelt  in  Moughna  in  the 
county  of  Clare,  within  a  quarter  of  a  mile 
where  Mr.  Horiy  lived. 

Court.  Where  did  yon  live  at  the  time  that 
be  was  robbed?  Were  you  in  tha  house 
frbea  the  robbery  was  cainuttedP 

Mii.£«ap.  %mjk^m^ 
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Omrt.  Pray  give  an  account  what  yon 
know  of  that  robbery. 

Mrr.  Kemp.  My  lord,  There  was  counsellor 
Ronane  three  days  waiting  for  Mr.  Arthur  to 
pay  bim  some  inonev.  My  mistress  went  out 
of  town  upon  Saturday  before,  and  took  some 
gold  out  of  her  chest,  and  shewed  some  of  it^ 
and  put  it  in  affain  ;  and  she  did  not  come 
home  till  Monday  morning  afler  the  robbery 
was  committed.  I  went  to  the  trunk,  to  get 
some  table-linen,  and  1  laid  my  hand  on  the 
bag  where  the  gold  was.  My  master  came 
in  the  mean  time,  and  said,  What  do  you  do 
there  ?  I  said,  1  wanted  some  table  linen :  and 
my  master  took  away  the  bag,  and  put  it  iutb 
the  closet. 

Court.  And  so  you  concluded,  that  was  the 
bag  of  gold  ? — Mrs.  Kemp.  Yes,  I  did. 

Court,  Did  you  know  any  .of  the  people 
that  were  at  the  robbery  ? 

Mrs.  Kemp.  No,  my  lord,  I  did  not. 

Court.  How  many  robbers  were  there  P 

Mrs.  Kemp.  As  1  understand,  there  wera 
sevenofthem.  ' 

Court,  Did  you  see  them  all  ? 

Mrs.  Kemp.  Jnst  after  supper,  counsellor 
Ronane  got  up  to  go  to  bed,  and  went  out  ^ 
the  door,  and  then  the  robbers  got  in.  We 
went  up  to  lay  down  the  bed,  and  my  master's 
roan  came  ruiiuing  and  crying,  fify  master  is 
murdered ;  so  we  got  open  the  door,  and  there 
was  five  came  up  with  swords  and  pistols. 

Court.  Had  they  any  masks  or  vizards  ? 

Mrs.  Kemp.  I  canuot  tell.  They  com- 
manded us  into  the  room,  where  my  master's 
father  lay  bed  -ridden  these  three  years  past. 

Court.  How  many  did  yon  see  there  at  that 
time? 

Mrs.  Kemp.  1  saw  five  come  up,  and  thora. 
was  two  more  in  the  parlour.  > 

Court.  Pray,  mistress,  by  virtue  of  your 
oath,  what  arms  was  there? 

Mrs.  Kemp,  My  lord,  we  kept  arras  just  by 
the  door,  a  carbine  and  fuzee,  because  he  waa 
something  in  debt. 

Court,  Were  those  the  same  arms  yonr 
master  had  before  ? 

Mrs.  Kemp.  I  cannot  tell ;  but  they  took 
his  pistols,  and  put  gravel  into  them. 

Ait.  Gen,  Who  put  the  ^vel  into  tha' 
pistols? — Mrs.  JTffifp.  The  Tories. 

Mr.  Bernard.  Was  there  any  offers  made 
to  her  to  put  counters  into  Hicky 's  house  ? 

Mrs.  Kemp.  My  lord,  1  was  promised  10/.  to 
put  counters  into  my  master's  house. 

Court,  She  says,  she  was  desired  by  ona 
Murough  O- Brien,  to  lay  counters  in  Imt 
master's  house,  or  Hicky  *s  house :  a  bribe  of 
10/.  was  offered  her,  and  she  refused  it.  But 
that  he' sent  to  Daniel  Hicky's  wife  twenty 
times ;  and  she  has  some  of  the  letters  he  writ. 

Court,  By  whom  were  these  letters  written  P 

Mrs.  Kemp.  By  Murough  0-Brien,  for  his 
man  brought  them. 

Court.  Pray,  when  was  this,  that  yon  wera 
offered  10/.  to  hide  countets  in  yonr  masteHs 
hova,  or  Hicky's? 
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Mra.  Kfl^i.  It  wai  before  the  aniicf  a 
prelty  while. 

SH.  Gen.  MyloH^bereuDoDOgfaO-Biien. 

Court,  Where  wu  it  be  offered  you  this 
money  P 

Mn.Kemp.  It  wu  at  Sbenofre,  a  qoarter  of 

a  mile  from  where  he  liYca. 

Recorder,  And  he  was  to  giTe  yoQ  10^.  to 
bury  ooanten  iu  Hicky'aboqee? 

Mr.  ButUr,  When  the  rogues  came  io,  how 
W  they  oie  your  matter  f 

Mrs.  Ktmp.  They  tied  him,  and  coan- 
■ellor  Rooane. 

Mr.  Fonter,  You  know  Muroi^  O-Brien ; 
Pray  bov  oAeQ  did  you  see  bim  with  Mra. 
Hicky  P 

Mrs.  Kemp,  I  law  bim  ofWn  with  her. 
Said  he,  Mrs.  Hicky,  Mr.  Hickv  ia  cast  down, 
ai|d  he  is  not  worth  a  furthing,  be  is  tyed  neck 
and  beds. 

Court,  Did  you  hear  this  ? 

Mrs.  Kemp.  8be  told  me  so. 

Mr.  Foriter.  We  only  oiTer  it  as  far  as  it 
will  go. 

Ait,  Gen,  It  will  not  go  at  all. 

SoL  Gen.  I  am  told,  that  Murough  O-Brien 
is  in  court ;  she  speaks  of  some  words  and  let- 
tsrs  between  her  and  him,  and  Mrs.  Hicky. 

Mr.  Foriter,  What  linen  was  taken  away  by 
the  robberaP 

Mra.  Kemp,  My  lord,  I  partly  can  swear, 
that  I  washed  twenty  pair  of  Holland  sheeU ; 
there  was  thirty  pair,  1  washed  twenty  pair 
myself. 

Court.  How  many  was  left  P 

Mra.  Kemp,  There  was  but  five  pur. 

Cdvrr.  How  came  they  to  leafo  them  be- 
hind? 

Mra.  Ken^.  Tbey  dui  not  lUy  to  take  them 
away. 

Murougk  O'Brien  sworn. 

Court,  Pray  ha«l  you  any  discourse  with 
thw  woman  concerning  countera  P 

O'Brien.  By  virtue  of  the  oath  I  hare  taken, 
1  never  had. 

Court.  Did  you  never  offer  her  10/.  to  lay 
oountera  in  Mra.  Hicky *s  house? 

O'Brien,   By  Tirtoe  of  my  oath,  I  did  not. 

Mrs.  Kemp,    By  virtue  of  my  oath,  you  did. 

Court,  Did  you  send  any  letiera  to  Hicky 
or  his  wife/ 

O'Brien,  Yes,  I  did  write  to  Hicky,  and  to 
his  wife. 

Court,  Upon  what  occasion  did  you  write  P 

O'Brien,  Hicky 's  wife  came  to  me,  and  told 
me  that  if  I  could  get  a  protection  for  her  hus- 
band, from  sir  Dono^h  0-Brien,  he  would 
make  it  plain,  that  this  was  a  sham-robbery: 
and  HicKy's  wife  said,  she  could  produce  those 
Tory  countera.  Charles  Mac>Donogb  was 
by  when  she  sai<l,  if  we  would  procure  a 
pardon  for  her  husband,  they  would  produce 
the  oountera,  and  make  the  matter  plain. 

Sol,  Gen,  This  woman  says,  that  Murough 
O-Brien  came  to  Hicky's  wifo,  and  said  so 
tod  so,  and  writ  ktten  to  Bkkj*»  wife.    Mu- 
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rough  O-Briea  comes  now  and  says,  that 
Hicky's  wife  came  to  him,  and  told  liim,  that 
bar  husband  teuM  make  out  the  sham  rob- 
bery, if  ha  could  get  a  protection  for  him. 
Mr.  O-Brien,  this  woman  says,  that  vou  did 
send  to  Hicky's  «iife,  and  that  you  did  tamper 
with  her. 

O-Brien.  It  is  a  very  improbable  thing,  if  I 
had  a  mmd  to  tamper  with  her,  that  I  would 
tamper  with  Hurly's  whore.  My  lord,  if  1 
would  hsTe  come  on  such  a  busineM,  would 
any  one  belieTe  that  1  should  employ  this  wo- 
man, that  has  had  a  bastard  or  two  by  Mr. 
HurlyP 

[Murough  O-Brieo's  letter  to  Hicky  read.] 

'  Mrs.  Hicky ; 

*  I  pray  do  me  the  fsTour  to  come  hither  as 
soon  as  possible ;  for  I  have  some  business  to 
talk  with  you,  whMsb  chiefly  concerns  your- 
self. And  least  you  may  apprehend  any  evil 
design  against  you,  1  do  here  promise  you, 
that  you  shall  be  as  safe  as  your  heart  can 
wish,  whilst  you  a^  in  the  company  of 

« MuiouGH  O-Baiui.' 

[A  Second  Letter  read.] 

<  Mra.  Hicky ; 

*  When  1  sent  for  yon  on  Saturday  was 
sevenaight,  I  thooffht  I  should  see  you  at 
Mass,  but  1  missed  that  opportunity :  I  de- 
sire you  will  step  hither  to-morrow,  and  meet 
me  in  some  convenient  place,  where  we  may 
talk  without  censure  or  suspicion  :  I  have  no 
other  design,  but  to  serve  you  and  your  hus- 
band. Beaureyou  do  not  fail  tocome  to  me, 
if  you  ever  expect  any  frtendship  from, 

'Mac  B.' 

Daniel  Mac'Cuy  emom. 

Mr.  Fonter,  Where  did  yon  live  in  March 
1699  P 

Mae-Cay.  I  lived  with  Patriefc  Huriy. 

Court.  Where  were  you  the  time  of  tht 
robbery  P 

Jfoo-Coy.  I  was  in  his  honae,  my  kird  ;  I 
was  there  on  Sunday  the  Sd  of  Msreh,  and 
there  was  John  Rooane  and  himself,  and  tbey 
were  just  going  to  bed,  and  John  Ronane  was 
going  out  of  the  door,  and  there  came  five  per- 
sons with  naked  swords,  and  rushed  in  ;  they 
were  disguised  and  disfigured :  My  lord,  when 
they  came  in,  tbey  feued  him  down  on  his 
face,  and  gave  him  some  strokes ;  and  I  waa 
there,  and  they  puraued  me  and  OUIian  Huriy, 
and  we  ran  up,  and  they  locked  the  door  after 
us ;  tbey  made  a  shot  below ;  then  I  was  as- 
sured it  was  some  bailiffs  that  came  to  take 
my  OMster;  some  of  the  family  was  in  bed, 
and  some  up. 

Recorder,  Your  master  was  upon  his  keep- 
ing then  P 

Mac'Coy.  And  when  he  beard  the  noiae 
below,  we  got  some  sticks,  and  broke  open  the 
door,  and  perceived  twofeltows  at  the  door'; 
they  made  a  oouple  of  shots  at  ua,  hot  did  us 
00  harm ;  and  thai  Mat  thraa  or  Mr,  and 


417] 


fiir  Pfrjury  mi.Omxpraai- 


A.  D.  1701. 


C4i| 


^e  of  Umdi  purBued  iii«,  and  made  a  shokMter 
■ie«  bQl  did  me  no  harm.  We  did  oot  go  out 
|UI  tJMM  fellows  vrent  out,  and  then  we  broke 
open  the  door,  aod  we  found  my  mnster  tied 
fast  to  hii  own  bed-iide,.  and  couusellor  Ro- 
nane;  and  all  ^he  tnmkt  were  broke.  My 
master  bid  me  go  to  the  next  village,  aud  raise 
the  neighbourhood  )  so  1  did. 

CoHTt,  ^T9i}j^  friend,  how  many  did  you 
see  of  the  robbers  ? 

JUoc-Csjf.  1  saw  five,  my  lord,  and  two 
without  at  the  window. 

Contrt,  The  woman  said  there  were  h't^  in 
her  master's  parlour,  and  two  at  the  door. 
Sir,  did  you  know  any  of  the  parties  that 
robbtd  bim,  upon  your  oath  P  What  disguises 
had  tbeyf  Were  thev  bia^k,  or  had  they 
▼iiardsP — Afac-Cay.    I  cannot  tell,  my  k>rd. 

Omri.  Did  you  take  any  notice  of  any  of 
the  arms,  whether  those  arms  beloogeo  to 
yo«r  master?  Take  care,  upon  your  oatn,  you 
speak  nothing  but  truth. 

iliss-Cey.  My  lord,  we  had  arms  of  my 
maiAar,  which  they  seized  on,  and  we  found 
then  alKQad  neit  morning. 

Court.  Did  the  bullets  hit  any  part  of  the 
hoosef 

Afoc-Cffy.  No,  my  lord,  I  did  not  observe 
tkaL 

QaitTt^  Pnyi  fnend,  was. there  any  more 
than  one  shot  made? 

MeC'Cay,  There  was,  my  lord. 

Conri.  Was  there  any  mark  of  any  ballet 
to  besce^P 

Jdisc-Coy.    I  did  not  see  any. 

Mr.  Fanter.  You  say,  tliey  came  in  with 
fira^uma  and  swords ;  nad  your  master  any 
awordsP 

Il2sc-C^.  There  was  none  but  one;  and 
they  had  five  naked  swords. 

Hr.  IVrs^er.  They  had  no  fire-nrms  but 
your  master's? 

JUa^Csy.  We  found  them  abroad  next 
morning  in  the  street. 

Mr.  JPonrer.  What  road  did  your  master 
Bnriy  travel  when  he  went  from  this  town 
the  Ipst  time  he  was  in  Dublin  before  the 
robbery  P 

Mac4)tiv,  He  went  through  tbe  county  of 
Gallway,  tbrongh  Mount-Talbot. 

Mr.  JPors^er.   Do  you  know  capt.  Lynch? 

Afoc-Coy.  Yes,  he  lives  in  Capperquin. 

Mr.  Fonttr,  Were  you  with  your  master 
all  the  way  home  ? 

Mae^.  Yes,lwap, 
^  CourL  Mr.  Lynch  said  (I  must  do  him 
light)  that  he  did  not  remember  what  company 
was  with  him,  but  that  he  drank  a  bottle  of 
.  wiM  with  him  at  Loughrea,  and  there  saw  the 
Goontcrs ;  and  it  is  much  aliout  the  time  this 
man  swears. — Recorder,    Exactly,  my  lord. 

Mr,  Fenter.  Were  yon  with  your  master 
when  he  was  in  DuUhi?  Did  you  see  any 
fnaotity  of  money  with  him  ? 

Mac^Cem.   Yea,  I  did. 

Caiuri»  Pray,  did  yon  set  any  counters  with 
bbaf 
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Mac-Cay.  No,  my  lord :  I  was  offered  to 
have  my  Ibrtune  raised  for  ever,  if  I  would 
swear  that  he  bought  the  counters,  and  brought 
them  to  the  county  of  Clare. 

Court,  You  saw  money  with  your  master : 
where  was  it  he  reoeived  the  money  ? 

MaC'Cay,  I  do  not  know  ;  but  lie  shewed 
it  me,  and  said,  it  was  a  sad  thing  to  pay  away 
so  much  money :  and  he  put  hia  hand  in  bis 
pocket,  and  pufied  out  some  gold,  some  broad- 
pieces  and  a  gold  cob ;  and  lie  said,  he  would 
keep  the  purse,  and  not  take  any  tliingi>ut  until 
he  got  home  to  pay  Mr.  Arthur  off. 

Carty,    Was  it  in  the  portmanteau  P 

MaC'Cay,    Yes,  it  was. 

Mr.  Recorder,  Was  this  the  time  that  your 
master  was  in  Loughrea  P 

Mac-Cat/.  No,  this  was  in  February,  and  i( 
was  before  Christmas  he  was  at  Loughrea. 

Court,  Upon  what  occasion  vras  it  that 
your  master  shewed  you  the  gold  P 

Mac- Cay,  He  told  me,  at  his  own  lodging 
in  Warbur-street,  is  it  not  a  sad  thing  to  pay 
so  much  money  to  that  rogue  Arthur  that  nad 
served  him  such  a  trick  P 

Court.    Did  you  take  notice  of  it  yourself? 

MaC'Cav,  Yes:  it  was  not  counters ;  no, 
1  know  gold  from  counters. 

Court,   Were  they  guineas  or  louis  d'ors  P 

MaC'Cay,   They  were  louis  d'ors. 
^  Mr.  Butler.  Pray,  when  you  went  the  last 
time  with  your  master  from  Dubnn,  what  waj' 
did  you  go  to  Mount-Talbot  P    At  wliM  place 
did  you  cross  the  Shannon  ? 

Mac- Cay,  I  do  not  know  the  plaise ;  I  do 
not  know  tfie  name  of  the  place  at  all. 

Mr.  Butler,  Did  you  swim  over,  or  go  over 
a  bridge  ? 

Mac- Cay,    I  think  we  went  over  a  bridge. 

Mr.  ButUr.    What  bridge  P 

Mac 'Cay,    1  do  not  know  the  name  of  it. 

Court,    Did  you  go  through  Athlone  P 

MaC'  Cay,  Yes,  we  went  through  Athlone. 

Court,  If  1  had  said  Lane&rough,  he 
would  have  said  so  too. 

Mr.  Butler,  Yon  are  positive  that  in  the  Isst 
journey  before  the  robbery,  you  nor  your  mas- 
ter were  not  at  Loughrea  P 

MaC'Cay,    1  am  positive. 

Mr.  Butler,  Where  did  your  master  lie  the 
night  before  you  came  to  Tiaquin  P 

Mac- Cay,  It  was  at  Balliboy. 

Mr.  Butler,  Pray*  Sir,  what  way  did  you 
go  from  Athlone  to  Eyres  Court  or  Balliboy  ? 

Mac-  Cay,  I  do  not  know  tbe  names  of  the 
towns. 

Mr.  Butler,  Pray,  how  far  is  it  from  Tia- 
quin to  £yrc8  Court  P 

Mac  •  Cay,    1  do  not  know . 
Mr.  Butler,    What  way  did  you  eome  to 
Balliboy  back  again,  for  that  is  on  this  side  tbe 
Shannon,  and  many  miles  on  this  side  of  Ath- 
lone? 

Afoc-Cov.  My  master  had  his  brother-in- 
law,  Mr.  l^^rry,  along  with  him  ;  and  when  he 
came  to  Balliboy  he  woukl  see  his  sister,  and 
•0  he  went  to  Tiaquin. 
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Court,  How  coald  yira  go  from  Athlonc  to 
Bdtiboy  ?  Did  vou  lie  at  Athlooe  that  night  P 

Mae- Cay,    No,  my  lord,  we  did  lie  beyond 
it,  at  a  place  where  there  is  a  bridge. 
■    Court.  Where  is  that  bridge? 

Mac-  Cay,  It  is  on  the  Shanoon,  on  this  side 
Aghrini. 

Mr.  Butler.  If  you  pjease,  Sir,  di<l  yon 
carry  the  portmanteau  to  Tiaquin  ? 

MaC'Cay.   Yes,  I  did. 

Mr.  Butler.  And  was  it  not  left  at  any 
other  place  behind  you  ? 

MaC'Cay.   No,  it  Has  not. 

Mr.  Butter,  You  are  {lositive  you  carried  it 
to  Tiaquin? 

Mac'Cay.  Yes,  1  did  carry  it  to  Tiaqnin. 

Mr.  Buiier.  Was  it  left  at  Oort  Inshigory 
before  you  went  to  Tiaquin,  or  after  ? 

MuC'Cay,  My  master  hired  a  horse,  and  he 
was  lame ;  and  he  desired  me  to  go  on  Satnr- 
day,  before  he  came  himself,  or  capt.  Boark, 
MM  his  father-in-law  kept  him. 

Mr.  Butler.  Was  the  gold  in  the  portman- 
teau at  that  time  ? — Mac-Cay.  Yes,  it  was. 

Court.  And  you  carried  the  portmanteau  to 
Gort  from  Tiaquin? 

Mac^Cay.  Yes;  1  came  from  my  master 
from  Tiaouin  to  Gort ;  he  sent  me  on  Sator- 
dav,  and  be  came  on  Sunday  night. 

Mr.  Butler.   My  lord,  I  will  make  it  appear, 

S'  three  or  four  men  of  undoubted  credit,  that 
r.  Huriy  did  swear,  at  the  assixes  of  Ennis, 
that  he  was  at  Loughrea  before  he  wenttoTia^ 
^uin,  and  that  he  left  the  portmanteau  there, 
and  did  not  carry  it  to  Tiaqum. 

Mr.  Butler.  Did  your  master  pay  for  the 
horse  be  hired  ?  or,  did  yon  bear  he  gaTe  a 
bond  for  it  ? — Mac- Cay,    I  do  not  know. 

Court.  Do  yon  know  of  any  bond  given  by 
Mr.  HurU',  to  pay  the  hire  of  the  horse  ? 

MaC'Cay.  1  do  not  know  indeed,  my  lord. 

Recorder.  He  said,  his  master  shewed  him 
the  money  in  town,  and  said  it  was  a  shame  to 
pay  it  to  Arthur.  Now,  did  your  master  pay 
the  money? 

Mac'Cay.  He  told  me,  that  Arthur  pro* 
mised  to  come  to  his  house  in  the  county  of 
Clare ;  and,  that  he  would  make  him  take  it 
on  easier  terms  than  if  he  should  pay  it  in  Dub- 
lin. 

Court.  If  be  had  the  money,  why  did  henol 
pay  it  him  ? 

MaC'Cay,  He  said,  he  hoped  to  compound 
with  Arthur  easier  than  to  give  him  all  that  he 
demanded. 

Mr.  Bernard,  My  client  tells  me,  that  this 
Mac- Cay  is  a  matenal  witness,  as  to  Calaghan 
Cartv :  do  you  know  Calaghan  Carty  ? 

Mac-Cay.  Yes,  very  well. 

Court,  How  long  have  you  known  him  ? 

MuC'C-ay.   These  two  years. 

Court.  Were  you  with  him  before  my  lord 
chief  justice  Pyoe? 

Mac- Cay.  Yes,  I  was;  he  made  an  affi- 
davit, and  swore  before  my  lord  chief  justiee 
Pyne. 

Court,    WhatwastheanbstanoeofitP 


MaC'Cay.  That  be  knew  nothing  of  the 
robbery ;  simI,  that  he  was  much  oom^med  ho 
had  sworn  against  Mr.  Huriy.  They  kidged 
at  the  Black  Ball  in  Cbmt^-street. 

Court.  Are  you  oonAdent,  that  ibis  Calaghan 
Cartv  swore  before  my  lord  chief  justice  Pyne  ? 

Mac- Cay,  Yea,  he  did. 

Mr.  Butler.  Where  did  you  lie  the  night  be- 
fore you  went  through  Athfone  ? 

Mac-  Cay.  I  am  not  sure  of  the  name  of  any 
plaee  where  we  did  lie  since  we  left  Dublin. 

Mr.  Butler.  You  are  positive  yon  did  lie  in 
a  pkux  that  had  a  bridge  upon  a  nver  ? 

MaC'Cay.    Yes,  I  am. 

Cuurt,  Pray,  one  question  more:  you  say, 
you  have  gone  with  Mr.  Huriy  several  timee 
to  the  country ;  how  often  did  he  go  Connaught 
way  ? 

Mac'Cay,  He  went  always  Connaught 
way. 

Court.  How  often  has  he  gone,  that  yon  can 
recollect  yourself? 

Mac- Cay.  We  came  from  the  county  of 
Clare  the  summer  after  I  came  to  him,  to 
Loughrea,  and  Eyres  Court,  and  over  Bttia- 
gber-bridge,  and  so  to  Monster  Evin. 

Court.    Which  is  the  way  you  used  always 

tOffO? 

Mttc-Cay.  That  way ;  but  that  time  he 
•went  to  Athlone. 

Christopher  O'Brien  sworn. 

Mr.  'Butler.  Pray,  Sir,  by  virtue  of  your 
oath,  did  you  offer  any  money  to  that  nan  ? 

O'Brien,  No,  upon  my  oath. 

Mr.  Butler.  Did  you  offer  him  money  or 
promise  to  raise  bis  fortune,  if  he  wonM  give 
evidence  about  counters? 

O'Brien.  Never,  my  kwd ;  he  oame  to  me 
and  told  me,  there  wassome  came  to  his  master, 
and  wonhi  swear,  that  ■  ■  were  come 

from  France. 

Court.  Did  you  ever  make  him  any  promise, 
or  any  ofler  at  all  ? 

O'Brien.  Never  in  my  life,  my  lord. 

Mae-Cay.  Did  not  you,  at  the  Swan  tavera, 
when  I  carried  a  letter  to  captain  BourkP 

Court.  How  k>ng  ago  was  this  ? 

MaC'Cay.  Before  me  term,  I  think. 

Court.    Was  it  beforeChrisUnas ? 

MaC'Cay.  No,  my  kifd,  it  was  after  Christ- 


Court.    Mr.  Huriy,  you  know  the  contrary 
to  thb  yourself:  if  you  Ml  have  me,  I'll  send  for 


the  examination  sworn  by 
this  matter. 
Fmt,  Huriy.    He  speaks  to  him  aiore  tluui 


Recorder.  Had  you  any  discoane  with  Mr. 
O-Brien  about  the  counters  ? 

Afoc-Coy.   Yes,  once  or  twice. 

Recorder.  Had  yon  any  diaooorse  about 
them  more  than  once? 

Mac-Cay.  He  never  •poke  to  me  about  the 
oonnters,  but  once  at  the  Swan  tavera. 

Csnr^  That  of  Mr.  O-Brim'k  tamptri^ 
with  this  Buui ;  Mr.  Borly i  you  art  cmnpUia- 
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cd  of  beftM  ChiiitiiMt  last.  He  itid,  he  was 
onoe  with  a  ieUcr  «t  the  Swin  to? era ;  and, 
that  Mr.  O-Brieo  did  there  talk  to  him  about 
tampeiiBf  with  other  witoenea ;  but  it  was  be- 
fore that,  that  voa  aaid  Mr.  O-Brien  tampered 
with  himaeif  aloot  the  oounteri. 

Omrt,  Where  was  it  r 

MaC'Cay,    At  the  tavern. 

Cmwt.    Ax  what  tovem  ? 

Mac^Cay,  The  Swan. 

Court,  'When  waa this? 

Jfac-Coy.  Before  ChriaUiiaa,  or  a  little  be- 
fore the  laat  term. 

Ccurt,  He  saya,  it  waa  the  time  of  hia  deii- 
▼eringof  a  letter. 

Mac'Cay.  My  lord,  I  delivered  a  letter  to 
captain  Bo«irk  at  the  Swan  tavern,  and,  I  think, 
it  waa  before  Christmaa. 

Omrt.  So  that  yoo  delivered  more  letters 
than  Qtte? 

MaC'Cay,  I  delivered  aereral  to  him. 

Cokri,  Thia  gentleman  ia  aocoaed  by  thia 
Mac- Cay  ;  and  now  for  that  will  weigh  with 
nnTJoan,  must  be  left  to  the  jory. 

Mr.  ButUr.  This  Mr.  Mac- Cay  was  veiy 
positive,  that  the  portmantcaa  was  carried  to 
Tiaquiu,  and  that  it  waa  not  left  behind.  I  am 
ready  to  prove,  bv  two  or  three  credible  evi- 
deooes,  that  Mr.  Horly  did  awear  at  the  as- 
•ixea,  that  it  was  left  behind  atlioughrea,  and, 
that  it  was  not  carried  to  TiMuin. 

Mr.  Bernard.  My  lord,  I  desire  we  may  first 

Jroduce  another  witness  to  the  subornation; 
ohn  Crips,  a  person  suborned  to  swear  against 
mydient 

John  Cripi  sworn.    (Per  Interpreter.) 

.Court,  Where  docs  he  livef  and,  with 
whomf 

Inttrp.  He  lives  at  Moughna,  in  the  county 
ef  Clare. 

Court.  Ask  him,  what  he  can  aay  of  any 
tampering  with  him  to  swear  agamst  Mr. 
Hurly. 

Inttrp.  He  savs,  one  Halloway  and  Walter 
Neylan  tampered  with  him :  That  Haltoway 
sent  for  him  three  weeks  after  Mr.  Hurly  was 
taken  to  Enuts,  and  he  ran  into  a  rabbet- hole, 
for  be  was  afraid  of  him,  and  sent  his  wife  to 
know  what  he  would  have  of  him. 

Inttrp.  And,  my  lord,  he  ih  telling  a  long 
story  of  this  Halloway  being  a  tronbleaqme 
man ;  and,  that  the  whole  country  would  ioin 
with  him,  to  give  an  ill  character  of  him,  if  it 
were  not  for  the  persons  he  appears  against — 
And,  he  saya,  he  was  alwaj^s  inclined  to  do 
evil,  and  every  body  was  afraid  of  him. 

Court,  Ask  him,  Waa  there  any  olfer  made 
to  him? 

Inicrp.  He  says,  that  Neyhm  and  Halloway 
oiTered  him  50/.  to  awear  against  Mr.  Hnrly, 
tlut  he  contrived  the  robbery  against  himael^ 

Court.  Were  they  both  together?  or,  Dii 
they  speak  to  him  severally  ? 

Inttrp,  They  spoke  to  him  severally. 

Court.  Ask  bim,  Where  waa  it  that  HaUo- 
wi^  piopoaed  this  to  JiiiQ  ? 
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Interp.  About  three  weeks  after  Mr.  Hurly 
was  put  into  gaol,  he  says,  Halloway  first 
spoke  to  him. 

Court.  Did  Halloway  apeak  to  him  any  mora 
than  once? 

Interp,  He  aays,  he  deaired  him  to  go  with 
him  before  Mr.  O-Brien ;  and  he  offered  him 
six  guineas  tu  go  and  prove  the  matter,  and, 
that  he  would  give  him  the  rest  bfterwarda. 

Court.  Was  any  body  by  ? 

Inierp.  He  says,  nobody. 

Court.  Where  was  it  that  Neylan  oflcred 
him  the  money? 

Interp.  fie  says,  my  lord,  that  Halloway 
uaed  aeveral  threatening  words,  if  he  did  noC 
comply  with  what  he  desired  him  to  do;  and, 
that  DC  would  send  him  to  gaol  at  Ennis,  whers 
he  should  not  see  the  light  any  niore. 

Court.  Can  he  remember  the  day  that  this 
waa? 

Interp.  About  aix  weeks  after  Hurly  wae 
taken. 

Cotfr^.  Where  was  it  that  Neylan  proffered 
him  any  reward,  and  w  bat  it  was  he  offered  him  F 
[At  this  the  felk>w  spluttered,  and  made  a  tar* 
rible  noise  in  Irish.] 

Interp.  My  lord,  he  will  not  answer  to  the 
direct  question.  He  saya,  my  lord,  that  Hal- 
k>way  threatened  him,  and  broke  open  bit 
doors,  and  came  there  with  arma,  and  brought 
a  dutbanded  aoldier,  and  took  him  by  the  hair 
of  the  head,  and  threatened  him,  because  he  did 
not  come  to  him  at  the  time  appointed. 

Court.  Did  he  complain  to  any  justice  ? 

Interp.  He  says,  he  compUined  to  Mr.  Fiti- 
Gerald. 

Court.  Pray  ask  him,  what  Neylan  «aid  to 
him. 

Interp.  He  saya,  he  offered  him  the  grazing 
of  six  collops  free,  and  an  house  and  garden 
during  his  life,  to  swear  against  Patrick  Hurly. 

Mr.  Butler.  What  time  was  it  that  Neylan 
made  him  this  offer  ?  and,  in  what  pUce  ? 

Interp.  My  lord,  the  answer  he  made  to  that 
is.  That  Halloway,  after  he  had  taken  him  out 
of  bis  bed,  and  dragged  him  by  the  hair  of  the 
head,  that  then  they  and  Neylan  met. 

Coicr^.  Where  was  it  he  met  Neylan  ? 

Interp,  At  Bally -Ryan,  in  a  house  there. 

Court.  What  time  ? 

Interp.  About  a  month  before  Michaelmas 
last 

Court.  Pray  ask  him,  where  it  was  that  Mr. 
Neylan  did  tell  him  he  would  give  him  the  sii 
collops  grazing,  to  swear  against  Patrick 
Hurly? 

Interp.  He  saya,  he  will  recollect  it:  he 
aays,  last  summer. 

Recorder.  I  am  informed,  my  lord,  that 
while  this  man  was  asked  the  question,  Hurly 
said,  last  Michaelmas. 

Mr.  Hurly.  I  never  saw  any  man,  so  far 
presumed  to  he  a  criminal,  behave  himself  with 
so  much  impudence  before. 

Court,  9kr.  Horiy,  if  yon  don't  give  over 
throwing  cot  words  to  your  witnesses,  we  must 
pitt  yoa  into  the  dook.     Aak  him,  inicrpnlarj 
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floes  he  know  Calaghan  Carty,  that  was  irit- 
ness  here  to-dav? 

Inter  p.  lie  has  known  him  since  he  was  a 
little  b(iy,  and  his  fiither,  mother,  and  family. 

Court,  What  does  he  know  of  that  Carty's 
swearing  bufore  my  lord  chief  justice  Py  iie  r 

Interp.  He  say^i,  my  k>rd,  that  he  did  swear 
before  my  lord  chief  justice  Pyne,  and  there 
was  a  great  ladv  and  a  young  roan  by. 

Mr.  Bernard.  Now,  as  to  Mr.  Lynch,  whe- 
ther he  made  any  proposal  or  ofler,  or  had  any 
cfiscourse  with  him  on  May  day  last  ? 

Interp.  He  says,  be  saw  him  the  day  lH>for« 
May  day  ;  and,  that  he  was  very  ciTil  to  him : 
There  was  some  controTersy  between  him  and 
Mr.  Hurly,  about  the  land  of  Moughna ;  and 
he  said  to  me.  Now  Patrick  Hurly  is  gone  to 
gaol,  and  so  is  John  too ;  and  they  are  both  in 
Irons,  and  they  will  never  retrieve  it,  and  you 
bad  best  come  and  live  with  me  in  Connaught. 
He  told  him,  that  neither  his  wife,  nor  his  mo- 
ther-in-law, would  consent  to  go  to  Connaught. 
Says  he,  I  have  set  the  land  from  the  Hurlys 
to  the  Bloods,  and  Hurly  shall  never  have  any 
thing  to  sav^  it  more. 

Court.  Did  he  ever  persuade  him  to  take  a 
false  oath  against  Mr.  Ilurly  ? 

Interp.  He  said,  that  innis  agreement  with 
the  BIokmJs,  he  reserved  the  grazing  of  four 
Collops,  which  he  should  have,  if  be  would 
swear  that  he  was  one  of  the  robbers  himself, 
and  prove  the  robbery  upon  Hurly:  and  he 
made  answer  to  Lynch,  Why  shouui  I  do  that 
that  will  hang  me  ?  and  then  Lynch  seemed 
■orrY  that  he  had  proposed  it  to  bun. 

Kecorder,  Ask  him.  Who  was  with  him 
#hen  Calaghan  Carty  swore  an  examination 
btfore  my  lord  chief  justice  Pyne  ? 

Interp.  Daniel  Hicky,  Daniel  Mac-Carty, 
Donogh  0-Uiicn  Andrews,  and  himself. 

Recdrder.  How  came  be  to  go  along  with 
these  persons  ? 

Interp.  He  says,  that  he  came  there  to  pre- 
?ent  being  persuaded  to  take  a  false  oath. 

Recorder.  Does  he  know  what  Calaghan 
Carty  swore  ? — Interp,  He  does  not  know. 

Recorder.  Who  writ  the  examination  of  Ca- 
laghan Carty  ? — Interp.  He  does  nut  know. 

Mr.  Butler,  U  as  it  written  at  my  lord  chief- 
JQStice  Py  ne's  ?  or,  had  be  it  written  before  T 

Interp.  He  brought  it  written  to  my  lord 
chief-justice  Pyne. 

Mr.  Butler.  My  lord,  this  man  does  not 
teem  to  be  a  man  of  any  credit.  Neylan  and 
Lynch  are  sworn,  pray,  let  them  attend. 

Court,  If  two  witnesses  speak  directly  con- 
trary one  to  tlie  other,  must  not  it  be  left  to  the 
jnry,  which  they  will  believe  ?  What  does  the 
witness  Crips  say  ? 

Interp.  He  desires  a  guard,  for  the  safety 
of  his  person. 

Mr.  Lynch  stands  up  again. 

Court,   Mr.  Lynch,  had  yoa  ever  any  dis- 
coarse  with  this  man  concerning  Mr.  Patrick 
Burly  and  Mr.  John  Hurlv's  being  in  gaol  ? 
'   Lynck.  Yes,  I'had,  my  lord :  1 1^  to  hioiy 
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that  I  hi-ard  he  has  been  lately  in  DoUin,  and' 
that  he  has  been  an  evidence  for  Hurly.  No, 
really,  says  he,  I  was  not :  I  am  weary  of  him  ; 
and  if  I  couM  get  these  people  that  you  set  the 
land  to,  to  let  me  be  here  a  year,  I  would  not 
live  any  Ioniser  with  him. 

Court.  Did  you  offer  him  thegraiing  of  four 
collo|>s  ? — Lftnck.  I  never  did,  my  lord. 

Mr.  Butler.  The  credit  of  this  gentleman, 
and  of  that  lellow,4s  left  to  the  jnry. 

Lynch.  This  discourse  was  about  this  time 
twelvemonth,  at  the  fair  of  Moughna;  and 
Richard  Hurly,  Patrick's  uncle,  declared  to 
me,  that  it  was  a  sham- robbery. 

Walter  Neylan  stands  up  again. 

Cottrf .  Mr.  Neylan,  had  you  any  disooone" 
with  this  man  about  Mr.  Hurly  f 

Neylan.  I  neYtr  had  any  discourse  with  him, 
or  saw  the  man,  till  this  day,  nerer  rinoe  he 
was  bom. 

Court.  What  time  was  it,  he  says,  that  he 
had  this  discourse  with  Neylan  P 

Mr.  Butler.  In  the  place  where  he  says  .he 
had  the  discourse  with  Neylan  in  a  house ; 
there  never  was  a  house,  nor  so  much  as  a  hiii 
there. 

Neylan.  No,  my  lord,  there  never  was  a 
house  there  in  my  memory. 

Court.  Mr.  Neylan,  how  far  is  this  Moughna 
from  you? — Neylan.  Three  miles. 

Mr.  Bernard.  And  you  not  know  this  man  P 

Mr.  Wakehatn^  my  lord  chief-justice  Pyne'i 

clerk,  sworn. 

Court.  Mr.  Wakeham,  air,  pray,  do  jyoa 
know  any  person  that  came  to  swear  examma- 
tions  before  my  lord  chief-justice  Pyne,  coo- 
corning  the  robberv  of  Mr.  Hurly  in  tueoonntT 
of  Clare  ?  ' 

Waktham.  My  lord,  there  came  four  men, 
but  I  was  busy  ;  the  gentleman  read  the  exa- 
minations. 

Court.  Do  you  know  the  persons  ? 

Wakeham.  I  do  not  know  them ;  they  were 
ordinarily  clad  ;  there  was  a  gentleman,  one 
Mr. Terry,  that  brought  them. 

Daniel  Hicky  sworn. 

Mr.  Bernard.  Pray,  give  my  lord  an  ac- 
count of  any  offers  that  were  made  yon,  or 
threats  used  to  you,  to  make  you  swear  against 
Mr.  Hurly  P 

Hicky.  I  told  it  twice  before,  my  lord,  in  Aa- 

gust  last.  My  lord,  1  was  taken  by  William^ 
[alio way  and  ThouMs  Bourk ;  they  took  me 
to  gaol,  and  thev  bolted  me  ;  and  there  was 
Mr.  Nevlau  in  the  gaol,  and  he  spoke  to  me 
about  tne  robbery  that  was  committed  on  Mr. 
Horiy.  I  said,  I  knew  nothing  of  it  at  all : 
and  be  told  me,  I  would  be  hanged,  for  it  was 
sworn  against  me :  and  1  was  brought  before 
Mr.  Hickman  and  Cusack ;  and  they  told  me, 
that  there  was  one  jCartv  had  sworn  that  1  was 
at  the  robbing  of  Mr.  Uuriy,  by  his  own  con- 
sent ;  and  that  if  I  did  not  declare  it,  I  should 
be  hanged;  and  Mid,  that  Mr.  Horiy  will  hang 
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118  if  we  tay  we  robbed  him*  Nerer  beed  bim, 
■aid  they ;  H  will  be  no  harm  to  any  man  that 
swears  against  him. 

Coicrf .  How  long:  did  yoo  remaio  m  gaol  P 

HUky.  I  was  kept  in  gaol  till  Aognst,  from 
the  26th  of  March. 

Court.  Was  any  body  with  yoo  ? 

Micky,  Calaghan  Carty  and  Daniel  Carty. 

C6urU  What  had  yon  a-day  P 

Hicky.  We  had  twelve  pence  a-day;  and 
Mr.  Neylan  brought  red  coats,  and  would  have 
us  swear  we  had  those  coats  on  when  we 
rubbed  Mr.  Hnrly .  Anil  they  carried  ns  before 
Mr.  Butler,  and  we  wonld  not  swear ;  and  then 
we  ^  but  nine- pence  a-day. 

OmrU  Did  you  swear,  that  Mr.  Horly  was 
not  robbed  P 

Hicky.  I  did  swear,  thai  I  was  not  at  the 
robbing  of  him  myself. 

Ccuri,  But  were  you  examined  about  this 
robbery  before  Mr.  Hickman  and  Mr.  Cusack  ? 

Hichf.  They  desired  me  to  swear,  that  I 
was  at  the  robbing  of  Mr.  Horly  with  Daniel 
Carty ;  and  they  tohl  me,  I  should  be  hanged 
if  I  did  not  swear  it. 

Omrt,  Did  you  swear  it  ? 

Bkky,  Yes,  I  did. 

Mr.  Bemtrd,  After  yon  safisfied  these  gen- 
tlemen's importonity,  now  long  was  it  before 
yoo  were  dischaived  out  of  prison  P 

Hkhf.  I  was  kept  in  prison  till  after  the  as- 


Court.  Who  did  you  swear  was  with  you  at 
the  robbery  P 

Hickjf.  Calaghan  Carty,  Donogh  0-Brien, 
and  Daniel  Carty. 

Omrt.  Has  be  any  other  name  but  Donogh 
O-Brien? 

AicAy.  Yes,  he  generally  goes  by  the  name 
of  Donogh- Obrien  Andrews ;  some  call  him  so: 
his  name  is  Donogh  O-Brien. 

Court.  How  came  you  to  get  your  dischai^ 
out  of  prison  P 

Micky.  My  lord,  when  my  lord  chief  justice 
Pyne  came,  we  were  carried  to  the  bar.  When 
I  was  at  the  bar,  I  was  told  I  must  take  the 
mffidavit  against  Mr.  Hurly  ;  and  if  I  would 
not,  I  should  return  to  gaol  again.  The  gaoler 
would  let  nobody  come  near  the  bar ;  for  we 
said.  We  will  tell  the  truth,  and  would  not  tell 
a  lie  against  Mr.  Hurly.  And  he  went  out, 
and  came  in  again,  and  took  us  back  to  the 
gaol. 

Mr.  Bernard.  How  long  after  this  were  you 
dischargetl  ? 

Hicky.  W>  petitioned  my  lord  chief  justice, 
and  sent  after  him  to  limerick,  but  got  no 
answer;  and  then  they  sent  a  mittimus  to 
keep  us  in  gaol.  They  said,  if  we  got  bail, 
they  would  enlarge  us :  So  Dooosh  O-Brien 's 
friends  were  bound  for  him,  and  I  got  a  friend 
to  be  bound  for  me ;  and  I  was  bound  for  ano- 
ther of  the  prisoners. 

Court.  Did  yon  ever  make  an  affidavit  be- 
fore my  lord  chief-justice P 

Hicky.  Yes ;  we  came  to  town,  and  made 
an  affidavit  before  him. 


Camrt.  Who  was  with  yon  P 

Hicky.  Calaghan  Carty,  Donogh  O-BricD^ 
Daniel  Carty,  and  Crips. 

Mr.  Forster.  After  yon  gave  in  that  affidavft, 
and  went  home,  what  did  you  do  then  P 

Hicky.  We  went  home  then  ;  and  we  heard 
that  they  had  a  vrarrant  against  us. 

Cotir^  You  say,  you  swore  before  the  lord 
chief<justice,  and  that  Calaghan  Carty,  Cripf, 
and  Donogh  O-Brien  were  there:  and  you 
are  very  sore  that  Calaghan  Carty  was  oneP 

Hicky.  Yes,  be  knows  me,  and  I  know  him ; 
he  is  uiy  relation. 

Coiir^  Mr.  Neylan,  you  are  upon  your 
oath :  Did  you  see  this  person  in  the  gaol  at 
Ennis  P  Pray,  give  an  account  of  what  passed 
there,  and  what  fine  was  put  upon  him,  to 
make  him  discover. 

Neylan.  My  lord,  when  he  came  to  gaol^' 
he  sought  for  me,  and  I  told  him  that  one  had 
discovered :    And  he  asked  me,  what  1  wonld 
advise  him  to  do  P   And  I  said,  I  would  advise 
him  to  discharge  a  good  conscience. 

Justice  Coote.  1  am  not  a  judge  of  the  fiict, 
but  the  jury  is.  Hicky,  you  were  brought  be- 
fore me ;  and  when  1  examined  you,  you  went 
backward  and  forward,  and  I  committed  yon 
that  night  to  the  gaoler's  care ;  and  when  yon 
were  brought  into  the  court,  you  said,  yo« 
would  stand  by  the  examination  you  swore  be- 
fore my  lord  chief-justice  Pyne. 

Sol.  Gen.  What  did  Mr.  Hickman  persuade 
you  to  do,  when  he  tampered  with  yoo  P 

Hicky.  When  Walter  Neylan  went  frool 
me,  1  was  brought  to  Mr.  Hickman  and  Cu* 
sack  ;  and  they  toM  me,  there  was  an  exami- 
nafion  of  Mr.  Daniel  Carty.  It  ix  in  vain  fbr 
you,  said  they,  to  deny  the  fact ;  but  you  must 
say  what  we  will  have  you  to  say,  or  else  yon 
shall  be  hanged ;  for  Carty  has  sworn,  that 
you  and  he  were  at  the  robbing  of  Hurly; 
That  you  left  all  the  gold  and  linen  in  his  barn 
for  him. 

Att.  Oen.  And  did  Mr.  Cnsack  say  so  too  P 

Hichjf .  Yes,  he  did  say  so. 

Sot.  Oen,  What  should  be  the  sedncemeot 
of  Mr.  Hickman,  or  Cunack,  to  have  you  for- 
swear yourself? 

Hicky.  There  was  a  contrivance  between 
Halloway,  Hickman,  and  Carty,  to  swear. 

Sol.  Oen.  But  why  should  Mr.  Hickman 
do  this  ?  What  end  could  he  have  in  it  P 

Hicky.  1  cannot  tell. 

Att.  Gen.  You,  Hicky,  is  Mr.  Hickman  a 
Papist,  or  Mr.  Cusack P 

Hicfqf.    No,  Sir. 

Att.  Gen.   For  what  purpose  should  they 
come  to  yon,  to  have  you  forswear  yourself  P 
Hicky.  They  did  do  it. 

Mr.  bean.  What  became  of  that  note  Mr. 
Hickman  and  Cusack  gave  you  P 

Hicky.  Cabghau  had  it,  and  brought  it  to 
town. 

Mr.  Butler.  Hiciy,  yon  were  examined  at 
thfs  bar  before :  Did  not  you  swear  the  same 
thing  against  Mr.  Cusack  P  And  after,  when 
he  came  into  coart|  and  yoa  saw  himt  did  not 
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yoa  retract  id  open  ooart  what  yoo  twora  be- 
tereP  Did  voo  f  or,  Did  you  not  f 

Uicky.  I  cannot  tdl  what  I  did :  I  toU  him 
that  he  gate  me  ihe  note. 

Jut.  Coote,  Then  I  will  tell  you  what  you 
did.  Mr.  Cuaack,  to  the  beat  of  m?  remem- 
brance, came  to  the  side-bar  there.  Mr.  Hnrly, 
you  wen  there ;  and  aAer  Mr.  Coaack  came 
u,  this  penon  was  aaked  the  question,  Whether 
that  Mr.  Cuaack  tampered  with  him  ?  and  he 
said,  No ;  that  he  only  desired  him  to  swear 
nothing  but  the  truth. 

Mr.  HuUh  sworn. 

Just.  Coott*  I  will  ask  Mr.  Huiah  a  question 
or  two ;  for  such  a  fellow  as  this  is  not  to  be 
endured.  Mr.  Huish,  Was  not  yov  present 
when  this  man  was  brouffht  before  me  ? 
Huiik.  1  was,  my  lord. 
Court.  I  only  ask,  what  happened  in  my 
house  as  to  the  behaviour  of  this  man  f 

HmuA.  When  1  came  first,  the  book  was  put 
into  his  hand,  and  he  was  sworn .  but,  on  exa- 
mination, be  seemed  to  be  sullen,  and  would 
not  answer :  But  he  owned,  that  the  examina- 
tion he  gave  in  the  gaol  was  false,  and  the  exa- 
mination he  gave  before  my  lord  chief-justice 
was  true.  And  when  you  sat  down  to  reduce 
what  he  said  into  writing,  he  be^an  to  retract. 
When  it  was  written,  that  he  said,  that  before 
mv  lord  chief-justice  was  true,  and  the  other 
falie,  he  began  to  fall  off  and  faulter,  and  said. 
Did  1  say  so?  You  examined  him  atone  that 
time,  and  gave  him  encouragement  to  speak  the 
truth.  And  aAer  it  was  asked,  Had  you  rather 
be  examined  before  the  judge  alone,  or  before 
all  the  people  here?  then  he  was  lor  being  exa- 
mined netbre  the  judge  alone.  So  I  went  out, 
and  left  hiro  and  this  Daniel  Hicky  together 
for  near  three  quarters  of  an  hour :  Then  your 
kirdship  called  us  in,  and  said.  This  fellow  is 
sullen,  and  will  not  five  any  account. 

Just.  Cooie,  I  did  press  this  man  to  tell  the 
truth ;  Did  Hickman  or  any  of  those  people, 
entice  him  to  swear  any  false  oath  ?  and  one 
time  he  said,  they  did  not,  and  another  time  he 
said  thev  did. 

Mr.  Forster,  Did  he  at  any  time  desire  that 
his  examination  should  be  deferred  until  he 
came  to  court  the  next  day  ? 

Huish.  Truly,  I  do  not  remember  that  par- 
ticular. 

Mr.  Forster.  Hicky,  what  was  the  meaning, 
that  when  you  were  examined  before  Mr. 
Justice  Coote,  that  you'said,  did  I  say  it  ?  or 
did  I  not  say  it? 

Hicky.  I  was  afraid  some  of  them  would 
swear  against  me :  They  were  following  me 
all  dav.  Mr.  0-Brien*s  maa  was  afVer  me : 
and  Mr.  Huonin  came  and  told  me,  I  should 
be  hanged  if  I  did  it  not. 

Donogh  G-Brien  Andrems  sworn. 

Mr.  Forster.  My  lord,  if  it  please  your  lord- 
ship, I  desire  he  may  give  an  account  of  this 
matter. 

O'Brien,  My  lord,  I  wai  then  priiOBcr  1^ 


Thomas  Boork,  and  they  would  shew  no  war- 
rant, till  they  had  tied  me  with  a  cord,  carried 
me  to  Ennis,  and  bolted  me ;  and  afterwards 
brought  me  bdbre  Mr.  Hickoum.  And  they 
told  moy  that  Daniel  Carty  had  given  an  exa- 
mination against  me,  that  I  was  one  of  the  per- 
sons emploved  to  nb  Hurly ;  and  that  if  1  did 
swear  as  Uarty  did,  I  stiould  have  the  same 
reward  Carty  had ;  and  that  it  was  not  for  nie 
to  pretend  to  live  in  the  county  of  Clare,  if  I 
did  not  swear  as  Carty  did. 

Coiir^  And  did  you  swear  then  ? 
O-Brien.  If  your  lordship  pleases,  IMl  de- 
clare the  matter.  Tom  Hickman  and  John 
Cusack  told  me,  that  1  had  reason  to  curse  the 
time  that  1  did  not  swear  as  Daniel  Carty  did. 
Att.  Oen.  How  kNig  is  it  since  Mr.  Hick- 
man and  you  were  so  familiar,  that  yo«  call 
him  Tom? 

O'Brien.  They  said,  I  should  be  hanged  for 
it,  if  there  were  no  more  men  in  the  kingdom  ; 
and  I  was  accordingly  sent  into  the  dungeon, 
and  hand-cuffed,  and  they  came  and  tied  me, 
and  told  me,  that  Calaghan  Carty  and  Daniel 
Carty  had  sworn ;  and  the^r  would  put  a  lamp 
of  gold  in  my  wife'a  lap,  if  I  would  swear  I 
waa  empk>yed  to  rob  Mr.  Hurly :  and  Halla- 
way  came  to  nv,  and  said,  D^lare  the  truth 
of  the  matter,  and  swear  as  the  rest  did,  and 
ril  go  and  speak  to  the  ffaoler,  and  get  you 
eased  as  well  as  Carty.  Every  day  Hallaway 
came  to  me,  and  said,  I  should  want  for  no- 
thing, if  1  would  swear  as  they  did.  So  on 
Sunday  morning  a  yoke  was  brought  to  me, 
and  they  were  going  to  yoke  me,  but  they  did 
not  do  it ;  and  after  service,  that  Sunday,  Ton^ 
Buck  came  to  me,  and  told  me,  they  came 
from  Tom  Hickman,  and  if  I  did  not  say  as  the 
rest  had  said,  1  should  be  hanged ;  but  I  waa 
weanr  of  the  bolt  and  hand-cuff,  and  1  had  not 
my  friends  to  come. near  me,  nor  mv  wife;  ao 
1  resolved  I  woukl  do  any  thing  rather  than  lie 
in  the  condition  I  was  in,  and  I  said,  I  would 
swear  what  they  pleased. 

Court.  And  dfidvou swear? 

O'BrUn.  My  lord,  upon  this  answer  my 
bolts  were  taken  off,  and  the  hand-cuff;  and  I 
was  carried  abroad  to  William  Butler,  and  he 
aaked  me,  when  I  came  before  him,  Whv  I 
was  so  obstinate  against  the  county  as  I  had 
been  ?  But  if  you  resolve  to  do  it  now,  says  he, 
it  will  do  as  well ;  and  if  you  swear  as  the  rest 
did,  you  shall  have  as  good  a  reward  as  Daniel 
Carty,  and  I2d,  a  day  during  the  time  yon  waa 
confmed. 

Court.  Did  you  not  repeat  the  words  he  bad 
then  written  down  ?  Did  not  you  speak  the 
words  he  had  written  ? 

O-Brien.    No,  I  dkl  not. 

Court.  But  yon  swore  to  them  afterwarda. 
Did  be  read  the  examination  to  you  ? 

O'Brien.  Yes,  he  did. 

Court.    Did  you  swear  to  it  ? 

O'Brien.    Ves,  I  did  it  to  ease  myself. 

Recorder.  Is  the  examination  true,  at  this 
day  p — O'Brien,  No,  it  is  not. 

SeL  Gen.  I  desirt  that  ezamioatioQ  may  bo 
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read,  and  he  may  tell  us,  what  part  of  it  is  true, 
and  what  not. 

O-  firteM.  My  lord,  J  after  went  to  gaol,  and 
received  the  allowaoee  Mr.  Butler  or£red  me, 
19if.  a  day.  And,  my  lord,  some  tnne  in  turn- 
mer  beftre  the  aadzea,  Walter  Neylan,  that 
was  nofw  in  court,  brought  down  •one  of  Mr. 
Hnrly'a  coats,  and  asked  us,  Whether  we 
knew  these  coats  that  we  wore  in  the  robbery  P 
lie  told  us,  Mr.  Butler  desired  us  to  swear  to 
the  coats ;  but  we  refused  to  do  it ;  and  then 
we  were  turned  into  the  gaol,  and  6d.  of  the  Is. 
taken  from  us. 

Mr.  Rohhhu.  Were  you  sworn  last  August, 
and  before  whom  ? 

O-Brtm.  Before  the  lord  chief  justice  Pyne. 

Mr.  ItoMiM.  Did  Calaghan  Carty  make  an 
affidavit  at  the  same  time  ? 

O'Brien.    Yes,  he  did. 

Sol,  Gen,   Who  writ  your  examination  P 

O'Brien.    I  writ  it  myself. 

Sol,  Gen,  Who  writCalaghan  Carty 's  exa- 
■ninatKNi? 

O^Brien.  I  do  not  know ;  I  was  by  at  the 
•wearing  of  it. 

Sol,  Gen,   Who  writ  Hicky 's  examination  ? 

0»Bri€n,  He  writ  it  himself. 

Sol,  Gen.  How  long  were  you  in  town  he- 
Are  yoo  gare  in  your  examination  ? 

O-BrtM.  It  was  hot  |iassing  three  or  four 
days. 

Scl,  Gen.  Who  came  into  your  company  P 

O'Brien.  Nobody,  until  1  came  to  Kiltar- 
tan ;  and  that  night  madam  Hurly  came  into 
the  house,  and  lay  in  the  house  that  night,  she 
and  her  brother.  She  asked  me  where  I  was 
ffoing  ?  I  told  her,  I  was  coming  to  town  to 
aedare  the  truth. 

SoL  Gen.  And  did  yon  come  to  town  in 
their  company  P-^-Brifn.  Yes,  I  did. 

Sol,  Gen,  And  what  other  company  came 
akmg  with  you  and  Mrs.  Hurly  ? 

O'Brien.  There  was  nobody  but  Terry  and 
Crips. 

Ad.  Gen.  And  within  three  or  four  days 
after  you  came,  you  swore  the  exanunation  r 

O'Brien.   Yes,  I  did. 

Soi,  Gen,  How  long  after  you  came  to  town, 
didyon  see  Calaghan  Carty  P 

Cf'Brien,  I  saw  him  at  RilSoock,  before  I 
came  to  town. 

SoL  Gen.  And  where  did  you  meet  Daniel 
flicky  P 

O'jBritn,    Coming  towards  Kilcock. 

SoL  Gen,  It  was  remarkable,  that  he  should 
accidentally  meet  Mrs.  Hurly  and  her  brother 
at  Kiltarun,  and  Calaghan  Carty  and  llicky 
and  she  should  meet  on  the  road  and  way  to- 
gether, to  clear  their  consciences !  DidHidcy, 
Carty  and  yon  lie  in  one  lodging  P 

O'Brien,  I  lav  in  Church-street. 
,  Sol,  Gen.   And  Calaghan  Carty  and  Hicky 
lay  dieretooP 

O-  Brien.    Yes,  they  did. 

Sol,  Gen.    Were  jroa  examined  in  vans? 

O'Brien.  Noylwaanot:  I  had  them  taken 
off  me,  and  was  carried  ahcoad ;  and  I 
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told,  that  if  I  did  not  swear  as  the  rest  did,  I 
should  be  hanged  in  erarfat  days  time. 

Recorder,  Would  Ittr.  Butler  make  you  for- 
swearyoursdfP 

O'Jarien.  He  would  make  me  swear  as  the 
rest  did. 

SoL  Gen.  What  distance  from  the  gaol  was 
you  examined  P—0-Brt>fi.  Near  the  gaol. 

Sol,  Gen.  Had  you  any  band-cufis,  or 
irons,  when  examined  P 

O'Brien,  No,  1  had  not 

Sol.  Gen.  My  lord,  I  must  ask  this  nuin, 
whether  his  father  be  in  townP  and  whether 
he  had  any  discourse  with  hii  father?  do  you 
knbw  your  father  ? 

O'Brien.  I  know  my  reputed  &tber. 

Ati.  Gen.  Bjr  virtue  of  your  oath,  did  you 
see  your  father  since  you  came  to  town  P 

O'Brien.  No,  I  did  not. 

Att.  Gen.  Had  you  any  discourse  with  your 
father  concerning  this  pretended  robbery  P  and 
did  you  say  any  thing  to  him  about  it,  and 
what  was  it  ? 

O'Brien.  I  saw  him  at  home ;  I  never  ac- 
knowledged to  him  I  was  concerned  in  this 
robbery. 

Recorder,  Pray,  my  lord,  did  he  dechu«  to 
his  fhther,  that  he  was  concerned  in  this  sham- 
robbery  P—O-Brtea.   No,  I  did  not 

Recorder.  Did  you  tell  your  father  any 
thing  of  the  contrivance  P  or  would  your  ftither 
have  prevailed  with  you  to  own  you  were  in 
the  robbery  P — O'Brien,  Yes,  he  would. 

Record^,  Did  you  ever  tell  your  father  that 
YOU  used  Mr.  Hurly 's  own  arms  in  the  rob- 
benr  ^"- O'Brien,  No,  I  did  not. 

Recorder.  Well,  now  we  will  call  your 
father. 

Donogh  O'Brien  Andrews  senior,  sworn. 

Sol.  Gen.  Pray,  upon  the  oath  yon  have 
taken,  give  an  account  of  what  discourse  passed 
between  your  son  and  you  about  this  robbery. 

D.  O'Brien  Andrems  sen.  My  lord,  this 
will  be  looked  upon  to  be  very  strange,  and 
very  unnatural,  for  a  (ather  to  appear  against 
his  son ;  yet  I  must  have  regard  to  my  oath, 
and  shall  not  be  backward  to  declare  the  truth. 
When  this  robbery  happened,  some  time  passed 
before  the  contrivance  of-it  was  fully  discover- 
ed ;  and  when  my  son  was  taken  and  carried 
to  gaol  about  it,  I  did  not  go  near  him  for  three 
weeks.  When  I  went  to  him,  1  was  passion- 
ately concerned  for  him,  and  I  asked  him  what 
should  make  him  so  wicked,  as  to  be  concerned 
in  such  a  fact  as  he  and  the  other  roffues  were 
accused  of  P  and  I  asked  him  with  vehemence, 
did  you  do  it  P  he  said,  yes,  I  did  do  it ;  and 
he  never  denied  it,  nor  no  one  doubted  of  it  un- 
till  suish  time  as  he  went  afterwards  to  Dublin. 
The  oarticulars  I  was  not  curious  in  asking 
him,  oecause  1  had  an  account  of  them  from 
othm ;  and  all  men  alkiwed  them  to  be  true, 
because  they  owned  it  themselves.  After  the 
aasixes,  and  that  they  came  out  of  gaol,  I  took 
opportunity  to  discourse  my  aon ;  but  found  by 
him,  that  he  had  no  mind  to  discourse  me.  But 
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Ihao,  my  lord,  1  aiked  hiip  one  day,  whoM 
Mms  ho  had;  were  thev  Patrick  Hiirly't? 
■ajo  he,  where  eloe  ahouM  I  get  arnio  ? 

Court.  Had  you  all  this  discourse  wiUi  yoor 
lOD  ]>oiiO|ffa  O-Brien,  that  young  nan  there? 

Old  Danogh,   Yes,  I  had. 

Yoang  J>.  O'Brien.  When  he  taxed  me 
with  thl^  I  was  iodiffierent  in  the  matter ;  and 
when  ho  asked  me  aboat  the  arms,  whether 
they  were  Patrick  Hurly's  arms?  What  else, 
said  If 

iS^.  Gen.  Is  the  rest  that  your  fiuher  said 
true  or  not?  You  have  heard  what  youriather 
said,  that  you  confessed  to  him  you  were  con- 
cerned in  the  robbery. 

Y.  Donogk.  I  said  what  I  told  yon  of  the 
arms;  but  as  to  the  other  port,  1  do  not  re- 
member that  erer  1  said  it  to  him. 

Sol.  Gen.  Old  man,  do  you  remember  ? 
'    Old  i>oiMf  A.    Aye,  ?ery  well ;    too  well,  to 
my  sorrow. 

Record,  Young  man,  do  you  betiere  thai 
he  is  relating  truth  or  not  ? 

Y.  Donogk,  I  do  not  know  whether  ho  is 
trno. 

SoL  Gen.   Are  you  a  married  man  ? 

Y.  Donogk.  Yea,  I  am. 

Ait.  Gen.  Pray,  who  are  you  married  to? 
What  relation  is  your  wife  to  Hr.  Hurly  ? 

Young  Donogk.  Mr.  Hurly  is  her  uncle. 

Mr.  Arster.  Old  man,  what  relation  are  yon 
to  sir  Donogh  O-Briea  f 

Old  Donogk,  I  know  no  consangmnity  be- 
tween sir  Donogh  0*Brien  and  me;  but  sir 
Donogh  porchsMd  the  rerersiou  of  my  farm, 
and  I liye  in  it  paying  him  rent. 

P.  Burly.  Pray,  whose  horse,  and  whose 
eanence  brought  him  here? 

Old  Donogk,  The  horse  b^ngs  to  one  Mr. 
Eyerhing. 

P.  Hurly.  At  whose  charge  ? 

Okl  Donogk.  At  the  county's  charge,  wlio 
poaeeoted  vou  for  perjury. 

Court.  Do  you  expect  any  abatement  of 
your  rent? 

O.  Donogh,  I  am  so  far  from  it,  that  I  am 
raised  501.  mis  year  more  than  ever. 

Court.  By  whom? 

O.  Donogk.  By  my  landlord,  sirD.  O-Brien. 

Court.  Are  you  to  have  an  abatement  from 
air  D.  O-Brien,  after  this  year  ? 

O.  Donogk.  I  am  not  to  have  any.  1  have 
not  any  tridc  or  quillet  in  any  way :  I  do  not 
expect  any  thinij:  of  that  sort. 

SoL  Qtn.  There  is  another  part  of  this  jroung 
O-Brien  Andrews's  evidence  that  relates  to  the 
justice  of  the  peace,  Mr.  Butler,  and  he  is  here 
m  court. 

Att.  Gen.  Your  lordship  has  beard  the  evi- 
dence of  this  young  D.  O-Brien  Andrews, 
wherein  he  has  been  6ingiag  against  a  whole 
court  and  county. 

Court.  It  was  never  otherwise ;  though  a 
joslioe  of  peace' be  in  the  just  execution  or  his 
office,  yet  when  criminals  come  to  be  charged, 
they  will  recriminate  those  that  appear  againat 
them. 


kkHurty^ 
WUliam  Butler  sworn. 
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Butler.  My  lord,  1  had  an  account,  that  this 
sham-robbery,  that  Mr.  Hurly  set  up,  as  f,do 
believe,  was  discovered  by  Carty ;  and  I  ihd 
an  account,  that  Donogh  O-Brien,  that  young 
man,  was  in  gaol,  and  was  wiHing  to  make  an 
ample  discovery  too ;  and  I  rid  to  £nnis,  and 
went  to  my  quarters  where  I  generally  lodge, 
and  sent  to  the  gaoler  for  him,  who  brought 
him  to  me ;  and  then  I  told  him,  ray  business 
to  town  was  to  examine  him,  if  he  were  willing 
to  give  a  true  account  of  the  matter.  He  went 
then  about  proposing  to  make  bargains  with 
me,  but  I  told  bun  1  had  no  more  to  say ;  but 
if  he  wonU  give  a  true  account  of  the  robbery 
of  Mr.  Hurly,  any  kindness  I  could  do  for  him 
should  be  done.  He  said,  he  was  afraid  of  the 
gallows ;  and,  sitting  down,  gave  me  that  exa- 
mination which  he  haa  given  me,  and  I  have 
writ  it  down  faithfully,  as  distnictly  and  truly 
as  if  it  waa  for  life  and  death ;  and  1  promised 
him  nothing,  nor  threatened  him.  He  aeemed 
to  be  so  penitent  for  being  eooeemed  in  the 
action,  and  was  so  much  troubled  tluit  it  waa 
discovered  against  Mr.  Hurly,  that  he  wept  a 
great  deal  in  iny  company,  and  did  declare, 
that  if  othera  had  not  discovered  against  Mr. 
Huriy,  he  never  woukl.  And  I  parted  with 
him,  and  bid  the  gaoler  be  civil  to  him. 

Sol.  Gen.  Mr.  Butler,  did  vou  tell  him,  that 
he  should  be  hanged,  if  he  did  not  swear? 

Butler.  By  virtue  of  my  oath,  1  dkl  moL 

Y.  Donogk,  Did  not  you  tell  me,  the  quar- 
ter-aessions  waa  adjourned  for  a  week  hmger,  on 
count  of  this  commission  of  Oyer  and  Ter- 
miner? 

Butler.  No ;  by  virtue  of  my  oath,  I  did  not. 
—I  sent  for  Mr.  Hickman,  and  he  waa  with 
me  by  the  time  I  went  midway  through  this 
his  exammation ;-  and  when  I  had  fteished  it, 
it  was  re^  to  him  distinotly,  and  he  swore 
to  it 

Att.  Gen.  Now,  my  lord,  if  your  lordship 
be  pleased,  the  examination  that  was  taken  by 
Mr.  Butler,  I  deaire  it  may  be  read  paragraph 
by  paragraph. 

Sol.  Gem.  Was  this  infomatkm  written  by 
Mr.  Butler  out  of  bis  own  head,  or  dkl  you 
^ve  him  that  account  as  it  b  down  there,  or  is 
It  a  story  framed  by  him  ? 

Y.Donn^*  Mr.  Bntler  writ  it.  I  told  him 
several  things,  but  he  framed  them  aa  he 
pleased  himself. 

SoL  Gen.  What  information  did  yon  give 
then  to  Mr.  Butler? 

Y.  Donogk.    1  do  net  ranember. 

Sol.  Gen.  It  is  impossible  for  any  nan  to 
frame  such  a  thine  oat  of  his  own  head. 

Mr.  Fortier.  Whether  there  waa  not  m 
report,  that  there  was  a  commisskNi  to€6n^ 
d<mn  of  Oyer  and  Terminer  ? 

Butler.  They  did  talk  so,  bnt  I  had  no 
discourse  of  it ;  I  used  him  mildlyi  and  onlj 
detirad  him  to  tell  the  troth. 

Th«  Kiamination  read. 
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Recorder.  Did  yoa  lie  at  Daniel  0-KeaDt*f 
Loiitc  tbet  uiffht  after  the  robbery  ? 
Butler.    Yet,  I  did. 
Recorder.    Who  tolil  Mr.  Butler  that  ? 
Y.Domi^k.    i  told  him  it. 
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Donogk  O'Brien's  iieconil  ETamination, 
taken  before  lord  chief-juntice  Pyne,  read; 
where  lie  auswen  what  be  swore  in  the  former. 

Mr.  Fonter.  I  deiire,  my  lord,  the  examina- 
tioa  before  banm  £ckHn  may  be  read. 

[Clerk  reads  Calaghan  Carty'a  Examina- 
tbn  before  baron  EckTin.] 

Sol,  Gen.  My  lord,  I  desire  the  same 
method  may  be  obserred  in  this,  as  in  other 
oaacs ;  tor  hands  may  be  alike,  and  not  the 
nme. 

Mr.  RobbiM,  Here  has  been  two  examina- 
tiaos  of  Calagflian  Carty  ;  one  he  owns,  the 
other  he  denies.  Now,  my  lord,  we  hare  pro- 
duced three  or  four  witnesses,  that  he.'WiA 
Qsvar  before  my  lord  chief-justice,  and  there 
•wore,  that  what  he  had  formerly  swore  in  the 
ooontry  was  false,  that  Patrick  Hnrly  did  con- 
Irife  a  robbery  against  himself. 

Itcoorrfer.  Mr.  Robbins  (with  submission, 
my  lord)  is  migbtilj  mistaken ;  they  said, 
there  was  an  examination  taken  before  my 
lord  chief-justice,  hut  not  that  this  was  it. 

Mr.  Butler,  You  cannot  here  read  an  affi- 
davit awom  before  a  baron  of  the  Exchequer ; 
Ihara  is  no  colour  for  it. 

Court.  Calaghan  Carty,  pray,  were  you 
ttouDined  before  any  of  the  judges  as  to  that 
matter? 

Cortu.    No,  my  lord,  never  in  my  life. 

Sol.  Uen.  Never  in  his  life.  There  is  no 
proving  it  but  by  my  lord  chief-justice,  and  to 
pvova  ttwt  this  u  the  man ;  for  a  man  may 
oame  in  the  name  of  another  person  and  swear, 
and  the  man  he  personates  know  nothing  of 
the  matter.  Who  drew  your  examination, 
Denogh  O-Brien? 

Carty.  I  did  it  myself. 

SoL  Gen.  And  who  drew  Hicky'sP 

Corfy.  Himself. 

Sol.  Gen.  And  who  drew  Calaghan  Carty's? 

Cmrty.  I  can't  tell. 

Coiir^  I  never  knew  an  examination,  but 
where  the  person  was  examined,  whether  it  was 
tnmornot;  otherwise  it  goes  for  nothing ;  and 
if  the  person  does  not  own  it  now,  it  must  be 
proved  upon  him. 

Mr.  Anter.  My  lord,  an  examination  given 
in  bcAre  the  court,  and  upon  reourd,  we  come 
and  desire  it  may  be  read,  to  confront  an  evi» 
dcaew ;  lor  this  man  is  forsworn. 

Cmrl.  I  had  the  curiositv  myself,  for  the 
mtntetioD  of  justice,  to  send  for  my  lord  chief 
jnitic*  *s  clerk,  Mr.  Wakeham,  and  examined 
Um  here  in  open  court.  Being  examined,  I 
mber,  said  he,  there  did  come  such  four 
and  they  were  sworn  befoi e  my  lord  chief 
;  but,  that  tiiis  is  one  of  the  men,  1  can* 
BOt  swear. 

SoL  Gen.  I  have  no  such  exaBiinatioD  at  all. 
VOL.  XIV. 


Ifvou  please,  read  the  Affidavit  before  batmi 


Recorder.  [Comparing  the  Affidflvits.*]  Thesa 
are  both  the  same,  word  for  word,  drawn  both 
by  Mr.  Terry ;  they  are  both  his  hand-writing. 

Mr.  Butler.  I  desire  Mr.  William  Butler 
may  give  an  account  (he  is  sworn)  about  the 
portnuinteau ;  Whether  Mr.  Hurly  did  not 
swear,  that  he  lefl  the  portmanteau  at  Lough - 
rea,  at  Bargery 's  bouse,  whilst  he  went  to  see 
his  brother  at  Tiaquin  P 

C.  p.  Brkn.  My  lord,  I  asked  Patrick  Hurly, 
what  care  he  took  of  his  money  at  his  coming 
to  the  country  ?  he  said,  be  left  it  at  Loughrea. 
and  would  nut  carry  it  to  Tiaquin,  for  that  wan 
a  loose  family.  This  he  told  at  his  own  honse, 
after  he  had  sworn  it  in  the  court. 

Mr.  Taylor  sworn. 

Mr.  Butler,  Mr.  Taylor,  decUre  what  yoa 
know  of  Mr.  Hurly's  swearing  at  the  assises, 
about  the  portmanteau. 

Taylor.  I  was  at  the  assizes  at  Ennis,  snd 
Mr.  Hurly  swore,  that  he  left  his  portmanteau 
at  Loughrea  when  he  went  to  Tiaquin;  and 
that  he  told  Mr.  Bargery  there  was  matters  of 
great  consequence  in  the  jportmanteau,  and  de- 
sirsd  him  to  take  care  of  it ;  and  that  Bai^grry 
did  so,  and  delivered  it  ssCe  to  bim  at  his  return. 

Mr.  Hurly.  Mr.  Butler  knows  the  county 
of  Gallway :  I  desirs  to  know,  whether  it  is 
likely  for  me,  going  to  the  county  of  Clare, 
that  I  should  leave  my  portmanteau  at  Lough- 
rea, and  come  back  again  ? 

Mr.  Butler.  I  don't  know  that ;  but.  yon 
did  swear  it. 

Recorder.  And  his  man  swore  he  carried  it 
with  him  to  Tiaquin.  8o  it  is-->  Trim  Tram, 
like  master  like  man,'  both  forsworn. 

SoL  Gen.  My  lord,  the  persons  produced  hy 
Mr.  Hurly  are  men,  by  their  own  confession, 
who  at  some  time  or  other  were  forsworn ;  and 
they  are  such  men  as  have  nothing  between 
them  and  the  gallows  but  this  shifting :  they 
are  sensible  no  jury  can  believe  them. 

Mr.  RMim.  My  kird,  we  are  charged  but 
with  one  indictment ;  there  is  but  one  Venire,  I 
tbink.-^Mr.  Butler.  There  are  two. 

Att.  Gen.  Mr.  Robbins,  if  your  client  be 
guilty  of  the  perjury,  clear  him  of  the  cheat  if 
you  can. 

Court.  The  constant  practice  of  this  court  is, 
that  if  there  goes  a  Venire  between  the  king 
and  the  party  indicted,  and  that  th^ne  be 


ral  indictments  against  the  same  party,  the 
court  will  chari^  tlie  jury  with  them  all,  un- 
lem  he  comea  m  by  counsel,  and  shew  some 
good  cause  why  you  cannot  go  on  with  some 
of  them. 

Att,  {jfcn.  My  lord,  I  thmk  that  the  con- 
trivance is  made  out  so  fully  to  the  satisfoctioa 
of  every  man  present,  that  there  never  was 
stronger  evklenoe  than  of  both  these  villanies, 
the  peijury,  and  conspiracy  to  cheat.  When 
a  aian  has  tived  extravagantly,  and  then  goes 
about  all  manner  of  ways  to  retrieve  himself,  if 
perjury  goet  unpunished,  it  shall  lie  at  the  door 
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of  those  gtentlemen  that  have  heard  this  matter 
an  fully  proveil  to-day ;  and  thin  poor  country 
nultt  aiiffer  by  perjury,  if  care  be  not  taken  to 
anpprefis  it.  It  is  now  f^rowinpf  late,  and  I  wdl 
not  take  up  more  lime  in  summin«r  up  this  lonp 
evideoce  to  the  jury,  but  leave  it  to  tlie  court. 

Justice  Coote.  Gentlemen  of  the  Jury,  you 
]iave  heard  a  very  lon^  evidence ;  and  I  will 
n*peat  the  heads  of  it  to  you  as  welt  as  I  can, 
that  you  may  discharge  yourselves  with  ho- 
nnur'and  conscience.  You  have  tiken  an  oath, 
and  I  hope  you  will  not  be  led  to  the  prevent- 
ing of  justice,  one  way  or  the  other.  Mr. 
Htarly  stands  indicte^l  here  of  perjury » for  uiak- 
iog  a  false  corrupt  oath  before  a  justice  of 
peace,' Mr.  Blood  ;  before  whom  he  swore,  in 
an  examination  that  was  read  in  evidence, 
that  he  was  robbed  of  so  many  guineas,  pis- 
toles, and  other  goods,  at  his  father's  house  in 
Houghna,  in  the  county  of  Clare ;  that  he  was 
robbed  bv  four  persons,  whose  namet  he  knov« 
not,  but  bv  their  tone  they  seemed  to  be  Irish- 
men ;  and  that  the  same  was  not  done  by  any 
eootrivance  of  his.  After  which  be  did  exhibit 
a  IVtitioo  to  the  judges  of  assize,  and  did  en- 
deavour to  recover -from  the  coanty  the  value 
of  what  he  was  so  robl»ed  of. 

Gentlemen,  Mr.  Dean  Blood  prof^  to  you. 
That  the  prisoner  at  the  bar  did  take  his  oath, 
ibat  the  contents  of  the  said  examination  was 
true,  and  that  he  signed  it  in  his  presence. 

Gentlemen,  the  first  witness  that  was  pro- 
dueed  unto  you  to  prove  the  perjury,  and  that 
Mr.  Hurly  was  not  robbed,  but  had  swore 
fUiely  in  that  information,  was  one  Calaghan 
Cart}' :  and  he  being  sworn,  tells  you,  That  at 
the  time  that  this  robbery  was  committetl  he 
was  in  Mr.  Ilurly's  vervicc;  and  that  BIr. 
Hurly  came  to  him,  and  made  moan  to  him, 
that  he  did  owe  uioney  ;  and,  that  he  could 
pay  hii  debts  if  this  same  Calaghan  Carty 
would  observe  his  directions,  and  do  what 
ha  would  have  him  to  do;  and,  that  there> 
opon  this  Calaghan  Carty  did  tell  him,  he 
would ;  and  the  direction  was,  that  he  should 
join  other  persons  he  named,  andj  put  on 
a  disguise,  and  take  an  opportunity  when 
Mr.  Ilonane  was  at  the  house,  and  person- 
ate themselves  to  be  robliers,  and  take  away 
the  goods  and  money  out  of  the  house,  aaid 
when  they  should  have  so  done,  to  return 
them  again.  And  this  Calaghan  Carty  was  to 
go  to  one  Mr.  Forster's  for  a  suit  of  bbick 
ckMths,  and  he  was  to  come  back  again.  These 
were  the  orders  he  received,  by  the  direction  of 
BIr.  Hurly.  He  tells  you,  that  he  did  accord- 
ingly join  the  rest ;  that  tliev  had  coats,  dis- 
guises, and  swords  left  for  them  in  the  bam, 
which  they  took  and  put  on  ;  that  they  did  ac- 
tually bolt  into  the  boose  at  Mr.  Ronane*s  com- 
ing ont  of  the  door,  and  took  those  fire-arms 
that  were  laid  for  them ;  and  that  th^  had 
their  intelligence  from  BIr.  Hurly,  the  better  to 
personate  their  being  robbers.  And  he  tells 
youy  that  part  of  them  went  up  to  BIr.  Horlv's 
chamber,  and  thers  look  the  hag ;  and,  that 
they  were  directed  by  Mr.  Early  to  pour  it  oat 
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before  BIr.  Ronane(the  better  to  make  the  pre- 
tence out  against  the  county),  and  likewise, 
when  they  should  get  in,  tie  BIr.  Hurlv  and 
BIr.  Ronane ;  and  that  a  bed- cord  was  laid  in 
the  window  for  that  purpose :  and  he  tells  yon, 
that  they  had  fired  off  tlie  fire-anns,  and,  that 
there  was  nothing  in  them  but  powder.  And, 
gentlemen,  you  will  see  anon  how  far  this  man 
swi>ars  the  truth,  out  of  the  moutha  of  Mr. 
Ilurly's  own  evidence. 

BIr.  Hurly,  to  lessen  this  man's  credit,  haa 
produced  to  you  several  witnesses,  who  swear » 
That  he  swore  an  examination  before  my 
lord  chief-justice  Pyne,  or  baron  Ecklin ; 
wherein  he  pretends,  that  this  Calaghan  Carty 
swears  directly  contrary  to  what  he  swore  in 
his  information  before  a  justice  of  the  peace  in 
the  country,  and  to  what  he  pleads  now.  To 
this  Calaghan  Carty  says,  he  never  swore  any 
examination  before  any  judffe;  and  if  any  waa 
sworn  in  his  name,  it  waa  done  by  some  otho*, 
that  did  personate  him.  That  examination  was 
produced  here ;  but  there  was  no  evidence, 
that  this  Calaghan  Carty  was  the  person  that 
swore  it,  and  he  denied  that  the  name  to  it  was  his 
hand- writing ;  and  he  seems  io  be  too  ignorant 
a  person  to  contrive  such  an  cxamioatiou. 
Now,  whether  you  credited  him,  or  those  per- 
sons that  swore  against  liim,  is  left  to  you. 

The  nrxt  witness  in  behalf  of  the  king  is 
Margaret  Conneene :  She  tells  vou,  that  she 
Has  a  servant  in  the  house,  and,  that  these  per- 
sons did  come  into  the  house ;  and  she  bear- 
ing murder  cryed  out  b^  BIr.  Hurly 's  servant, 
she  came  out  of  the  kitchen :  She  tells  you, 
that  tliey  made  several  shots,  particularly  at 
her,  and',  that  there  was  no  hurt  done,  nor  any 
marks  of  the  shot  or  bullets  in  tlie  wall.  Slits 
tells  you,  that  at  first  she  was  of  opinion,  that  it 
was  a  real  robbery ;  but  afterwards,  diacouraing 
with  Calaghan  Carty,  he  told  her  it  waa :  and 
besides,  that  she  was  of  anotlier  opinion  upon 
the  account  of  a  table-cloth  taken  away  at  the 
time  of  the  robbery,  which  she  saw  aflerwarda 
come  back  in  a  trunk  or  portmanteau  that  waa 
sent  to  BIr.  O-Urien  afler  the  robbery. 

Walter  Neylan  was  likewise  sworn ;  who 
gives  you  an  account,  that  he  was  in  prison  at 
Ennis  for  Hurly  *s  debt,  being  bound  for  him  to 
one  Thomas  Arthur,  and  that  he  was  in  the 
prison  when  Hurly  was  brought  thither ;  that 
they  were  chamlier-fellows:  that  Mr.  Hurly 
dkl  go  so  far  in  the  confeaaion  of  thia  fact  to 
him,  that  when  Daniel  Carty  became  a  disco- 
verer, and  began  to  accuse  Mr.  Hurly  of  this 
matter,  Donogh  O-Brien  Andrews,  junior,  who 
was  then  likewise  in  the  same  gaoli  did  desire 
to  know  of  him,  what  method  BIr.  Hurly  wouki 
take  to  get  him  discharged  ;  and,  that  if  he 
could  not  do  it  soon,  that  he  must  be  ibroed  to 
confess  the  whole  troth  :  and  he  swears,  that 
he  did  acquaint  Hurly  therewith;  who  said, 
that  he  shoald  be  undone  if  the  said  O-Brien 
Andrews  should  confess  it;  and  ^re  him  a 
piece  of  money  to  give  to  the  aaul  O-Brien, 
and  bid  him  tell  him,  that  he  wouU  aoon  get 
him  diachaigdL    Naylan  waa  ao  ointioua  of 
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that  he  wouU  not  do  it  himself;  but  one 
Dftoiel  Carty  being'  preient,  he  pive  him  the 
BAoney,  and  he  gave  it  to  O-Bnen :  that  O- 
Brien  said,  this  will  not  do,  I  roust  and  will  tell 
the  tratli.  He  says,  Mr.  Hurly  went  so  far, 
that  he  told  him  he  would  give  any  gratifica- 
tion in  the  world  to  previmt  Donotfh  0-Brien^s 
coming  in  against  him ;  for  if  he  did  he  should 
be  ruined  entirely.  Against  this,  Mr.  Hurly 
says,  that  Neylan  was  exasperated  for  being  in 
prison  through  his  means,  so  that  he  tampered 
with  witnesses,  and  became  bis  inveterate 
enemy  ;  and  not  only  swore  ialsl  v  himself,  but 
tampered  with  others  to  swear  nisly  too ;  of 
which  he  has  offered  such  evidence, 'as  I  shall 
observe  to  you  hereafter. 

The  next  evidence,  gendemen,that  was  pro- 
duced Co  you,  was  one  Charles  Mac-Donogb. 
He  tells  you,  That  he  was  employed  as  a  soli- 
citor  to  'Mr.  Hurly ;  and,  that  be  was  inti- 
mately acquainted 'with  Mr.  Hurly,  and  knew 
a  great  deal  of  his  concerns ;  and,  that  one 
ni^t  being  come  back  from  Dublin,  the  very 
time  before  he  was  robbed,  he  talked  with  him, 
and  said,  he  was  a  strange  roan  to  come  to  the 
couotfy  without  money  ;  and,  that  it  would  be 
too  hot  for  him ;  that  the  present  sheriff  was- 
Mr.  Arthur's  friend ;  and  sa^'S,  that  Hurly  did 
even  then  fortify  his  house,  Wcause  he  looked 
upon  himself  to  be  in  no  condition  to  pay  his 
debts ;  that  he  was  so  extremely  poor,  that  he 
durst  not  appear.  He  tells  you,  that  Mr.  Hur- 
ly did  tell  him,  that  he  brought  down  money  ; 
and  though  he  did  tell  him  so,  that  yet  he  did 
not  believe  it ;  because  when  he  told  him  of 
the  sheriff,  Hurly  said,  that  sir  Toby  Butler 
and  oolonel  Macnamarra  had  a  great  influence 
upon  the  sheriff,  and  would  make  interest  witli 
him,  so  that  he  will  do  me  no  harm. 

He  tells  you.  That  much  about  this  time  Mr. 
Hurly  employed  himself  in  reading  acts  of 
parliament,  and  one  of  them  was  the  act  re- 
lating to  the  artidesof  Limerick  and  Gallway  ; 
mud,  that  he  had  some  discourse  of  being  com- 
prehended within  the  articles  of  Oallway. 
Thai  Mr.  Mae-Donogh  told  him,  he  thought 
he  was  then  in  France,  and  that  he  was  not 
there;  and  he  said,  he  would  prove  that  he  was 
then  in  Gallway :  and  reading  the  Kapparee 
act,  he  said,  that  it  was  a  very  pretty  way  for 
penont  to  recover  money  from  the  county. 
He  tells  vou,  gentlemen,  that  after  this  he  left 
Mr.  Hurly,  and  captain  O- Brian  writ  him  word 
that  he  was  robbed,  and  desired  that  he  would 
come  and  solicit  at  the  assizes  of  Ennis  on  his 
behalf:  but  be  was  softrfrom  believing  that 
he  was  robbed,  or  yielding  to  that  design,  that 
he  writ  back  a  drolling  letter,  as  he  calk  it  him- 
■df,  and  he  did  not  think  it  proper  to  be  con- 
cerned for  him.  He  further  tells  yon,  that 
there  were  some  penons  that  gave  an  account 
to  him  of  certain  counters,  one  Hicky's  wife, 
ami  that  if  her  husband  might  be  produced,  he 
and  she  might  make  great  discoveries  relating 
to- these  countersw- 

Thia  took  wind,  and  the  justioea  of  theneaoe 
fm  a  warraoi  to  the  high-ciMHliMcy  n  altar 


Huonin,  to  search  for  those  counters.  They 
came  to  the  place  where  this  Hurly  lived ;  the 
first  time  he  missed,  but  ilie  second  time  lie  sent 
one  belbre,  to  take  care  that  nothing  might  be 
removed :  and  wheu  lie  came  there,  he  ob- 
served there  was  a  dunghill;  and,.by  the  be- 
luiviour  of  Hicky's  wife  he  had  reason  to  sus- 
pect that  place.  He  tells  you,  that  the  woman 
held  the  candle,  and  in  digging*  the  place  where 
the  dnnghill  lay,  at  length  the  spade  hit  uiion  a 
slate  where  the  counters  lay  :  that  he  took  up 
a  bag  wrapped  about  with  hay,  he  called  it  a 
sugi^ane :  and,  that  there  those  couuters,  which 
he  has  here  produced,  were  taken  up.  He  told 
you,  that  the  woman  was  under  so  much  con* 
stematioo,  that  she  dropt  the  candle ;  and 
when  she  was  told  she  must  go  along  with  him, 
she  said,  now  that  was  found,  she  believed  she 
must 

The  next  person  examined  was  Thoroaa  Ed- 
wards. He  swears,  he  was  employed  to  go 
alone  with  Walter  Huonin ;  tliat  he  saw  a 
youth  on  his  kuces  by  the  duugliill :  he  asked 
him  what  he  was  doing?  he  said,  he  was  hiding 
his  potatoes ;  but  he  saw  no  potatoes,  which 
made  him  suspect  that  dunghill:  aud,  that 
digging  there,  they  found  the  counters,  aa 
Uiumin  has  given  an  account. 

The  next  man  that  was  sworn  was  Mortagh 
Mac-Carty.  He  tells  you,  he  had  bought  a 
cow,  and  that  she liad  strayed  away  from  nim, 
and  finding  of  her,  and  bringing  faler  home,  he 
called  at  this  pUu»,  where  Hidcy's  wife  was, 
and  she  agreed  to  buy  his  cow,  and  she  brought 
out  two  pieces  of  gold ;  which  she  called  grui" 
neas :  says  he,  these  are  not  guineas ;  ioe- 
lieve  this  is  some  of  Patrick  Hurly 's  gold.  He 
asked  her  what  slie  wouUi  take  for  them  ?  and 
lie  said,  I  have  three-pence  half-penny,  and  a 
quarten  of  tobacco,  which  I  will  give  yon  for 
tnem ;  and  ahe  took  it,  and  wished  that  the  rest  . 
were  sold  so  too.  He  says,  he  acquainted  air 
Donogh  O-Brien  of  this,  and  he  directed  him 
to  Mr.  Bindon,  a  justioe  of  the  peace,  where  ha 
gave  in  the  examination :  he  produced  to  yon 
Uiese  two  pieces,  which  yon  have  here  com- 
pared with  the  reat  of  the  counters. 

Gentlemen,  the  next  person  that  was  sworn 
was  one  Joseph  Lynch.  He  tells  vou.  That 
he  was  verv  well  acquainted  with  Air.  Fatrick 
Hurly,  anJ,  that  John  Hurly  was  married  to 
his  Bister;  and,  that  Mr.  Hurly,  before  or 
about  Christmas,  came  to  Loughrea;  aiidy 
that  at  one  Mr.  Hennr  Bargery's  house  they 
were  botli  together  a  drinkiu|[ ;  and,  that  Mr. 
Hurly  taking  out  some  linnen  oiit  of  his  port- 
manteau, he  saw  a  bag  that  held  about  a  quart ; 
and  taking  it  to  be  money,  he  looked  into  it, 
and  found  in  it  all  counters ;  and  he  askvd  him 
what  he  did  with  tbem  ?  he  aaid,  he  intended 
to  make  use  of  them  for  his  diversion.  H  e  telle 
you  after  thia,  that  he  walked  with  Mr.  Hurly 
part  of  the  way,  and,  that  Hurly  discoursed 
nlm  about  BIr.  Banks's  n»bbery.  Mr.  Lynch 
told  him,  that  the  country  had  found  for  Banks, 
and,  that  hejpropMed  something  in  reUtion  to 
bia  own  voMMry,  if  Mr.  Lynca  wouhl  assist 
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him ;  what  a  preUy  way  it  was  to  inet  monev ! 
Lynch  told  him,  in  what  wai  honest  and  just  he 
wonid  anist  litm,  but  in  nothioff  ehie.  Mr. 
Huriy  tlien  fell  into  discourse  with  him  about 
his  farm,  and  said,  he  would  give  op  his  farm 
too,  if  he  would  oome  into  the  desi{n>  he  had  to 
jrei  money.  Mr.  Lynch  answered  as  before, 
if  it  be  honest  and  just,  I  will ;  if  not,  I  will 
not ;  and  for  the  farm,  said  he,  I  will  force  you 
to  do  that  without  it. 

He  tells  ^ou,  that  Mr.  Hurl?  sent  a  trunk  of 
linnen  to  his  house  after  the  robbery  was  com- 
mitted ;  and,  that  Mr.  Hurly  did  desire  nobody 
should  see  the  trunk  with  him ;  that  he  heanl 
his  brother  Bourk  say,  that  it  was  linnen,  but 
he  did  not  mind  it,  his  wife  beine  then  sick ; 
and  says,  thev  took  away  the  trunk  that  same 
night  after  lllr.  Huriy  was  in  gaol.  He  tells 
you,  he  had  the  curiosity  to  go  and  see  him  in 
the  gaol  of  Ennis,  and  after  discoursing  with 
him,  he  said,  he  had  done  something  yery  ir- 
regular in  France,  and  now  to  come  into  the 
eountrv  and  chaige  it  with  a  robbery,  was 
?ery  ill. 

The  next  evidence  is  Charles  Cassidy,  sur- 
Mm ;  and  he  gives  an  account,  That  this 
HuKly's  father  being  sick,  his  sister  sent  for 
him  to  oome  there  ;  and  after  he  came,  they 
aent  for  one  Dr.  Brodin,  a  relatkm  of  Mr. 
Huriy 's ;  and  that  this  Brodin  and  he,  some 
time  after,  went  to  visit  some  other  patients ; 
and  being  abroad,  Brodin  proposed  to  him, 
says  he,  Mr.  Huriy  gives  yon  small  fees,  1 
can  put  you  in  a  way  to  get  SO  guineas ;  and 
loldJiim  of  the  design,  and  how  he  might  be  a 
party  concerned  in  the  pretended  robbery ; 
and  he  answered.  He  was  a  man  too  well 
known ;  but  he  |iersuaded  him  to  accept  of  the 
employ.  When  they  came  home  to  Huriy, 
the  doctor  told  him,  he  had  offered  him  SO 
guineas ;  and  Hurlv  was  so  far  from  denying 
it,  thai  he  chid  Dr.  Brodin,  and  said,  he  would 
give  liim  40  pfuineas ;  and  then  Cassidy  said, 
he  was  afraid  of  being  known  :  Hereupon 
Horlv  told  him  he  had  provided  vixards,  to  pre- 
vent his  being  known ;  and  after  going  home, 
his  heart  failed  him,  sind  he  would  not  be  con* 
«emed.  He  told  you,  he  heard  of  this  robbery ; 
hat  this  thing  was  not  discovered  by  him  till 
last  Rouday,  where  being  at  church,  he  went 
with  Mr.  Fitx-Gerald  to  dinner ;  and  Fitz- 
QtrM  talking  of  this  business  of  Huriy,  Cas- 
sidy said.  He  knew  a  person  in  the  county 
that  could  do  him  more  harm  than  any  man 
living:  Says  a  ckfigyman  there  present,  yon 
ought  to  do  the  county  that  right,  as  to  tmd 
Aut  that  person,  that  the  county  may  not  be 
■o  oppressed,  but  justice  done  to  the  criminal. 
And  that  he  went  home,  and  considering  it,  he 
went  and  gave  in  his  examination  to  a  justice 
<if  the  peace,  who  bound  him  over  topnoecate ; 
and  accordingly  he  attended  liere. 

The  next  witness  U  Daniel  Kiefe.  He  teHi 
ou.  That  he  was  very  wall  acquainted  with 
Ir.  Huriy,  and,  that  Mr.  Huriy,  some  time 
before  this  robbery  waa  committed,  came  to 
Mr.  Beotiy's  ahop,  aad  cnqninA  then  Ibr 
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maaks,  or  visards,  snch  as  they  use  for 
masquerades  ;  and  Bently  made  anawer.  That 
thejT  had  none,  but  they  might  be  had  in 
Christ's-church-yard.  He  tells  you,  that 
Huriy  there|ion  went  into  the  yard.  He  telle 
you,  that  at  that  time,  hearing  Huriy  enquire 
tor  masks,  he  wss  apprehensive  that  he  had 
some  evil  design  in  hand,  and  told  Bently  so ; 
and  Bently  agrees  in  what  Kiefe  swears,  that 
he  did  enquire  for  masks,  and  went  into  Christ- 
church -yard  for  them. 

Mr.  Gray  (the  next)  tells  vou  of  the  poveily 
of  Mr.  Huriy ;  and  that  he  could  not  hare 
any  such  sum  of  money  ;  that  he  desired  him 
to  raise  some  money  for  him,  and  for  lietter  se- 
curity he  lodged  in  his  hand  a  bond  of  captain 
Mac-Donnel's ;  and,  accordingly,  that  he  got 
Mr.  Conner  to  indorse  a  bill  lo  Mr.  Lumm ; 
and  Mr.  Huriy  afWwards  paid  the  money. 

The  next  that  was  produced  for  the  king  waa 
captain  Mac-Donnel ;  and  he  tells  you,  That 
he  liad  given  such  a  bond  to  Mr.  Huriy,  upon 
account  of  a  farm  they  had  purchased  jointly, 
and  tliat  he  ordered  him  to  pay  this  fifty  pound 
that  was  borrowed ;  that  he  would  not  be  con- 
cerned in  paying  part,  tmless  be  paid  it  all ; 
that  the  money  was  paid. 

AUomey-UeHirmf.  Cassidy  tells  you,  That 
he  had  used  to  play  at  tables  with  Huriy  at 
his  house ;  and  that  Huriy  got  him  to  send  for 
a  dosen  of  bottles  of  wine  to  Ennis,  to  drink 
with-Huriy,  because  Huriy  bad  no  money. 

Just.  Coote.  I  will  give  you  an  account  now 
as  fiuthfully  as  I  can  of  what^  is  sworn  for  th« 
traverser. 

But  I  should  have  told  you  first.  That  cap- 
tain Mac-Donogh  gave  you  an  account  of  the 
greatest  severity  used  by  Patrick  Hnrly  to- 
wards his  brother  John,  which,  he  said  himadf 
he  wonid  not  have  done,  but  that  he  waa  foroed 
to  do  it,  by  reason  of  his  own  neceasitous  con- 
dition. 

Now  Mr.  John  Huriy,  he  tells  yon  of  con-  • 
siderable  sums  of  money  he  received  firom  Hol- 
land, viz.  490/.  from  odon?!  Lovet,  and  SOOl. 
from  Jeremiah  Donaven ;  and  in  97  from  Mr. 
Fits>8ymon8  300/.  10».  and  SOO/.  more  in 
limenck.  He  tells  you,  that  of  those  soma 
received,  he  paid  again  in  cash  to  Mr.  Huriy, 
all  bat  a  little  that  is  received  from  Mr.  Fits- 
Symons :  he  paid  him  iu  cash  but  a  little ; 
and  he  had  fbrty  buHocka,  and  aome  abeepf 
towarda  the  balance  of  what  remained  unpaid. 
That^there  was  aome  money  paid  to  Mr. 
Arthtur,  and  some  to  Mr.  Burton,  and  more 
laid  out  otherwaya.  He  telle  you,  that  he  aaw 
with  Daniel  Hicky  a  note  that  was  given  him 
by  Mr.  Hickman,  a  justice  of  poaoe  of  tb* 
county,  and  by  Mr.  Cusack,  then  sheriff,  where- 
by they  promised,  that  if  be  would  inake  a 
true  diacovery  of  the  robbery  of  Hnrly,  that 
they  would  wteroede  to  the  government  for  m, 
panSlon  tor  him.  This  ia  the  substance  of  what 
John  Huriy  has  awom. 

The  witness  for  the  traverser  waa  Dorothy 
Kemp,  who  waa  a  aervant,  she  tells  you,  to 
Mr.  unrlyi  whoB  thii  whhary  mm  cmamm&Li 


441] 


fbfr  Perjury  and  Consfiracy* 


A.  D-  1701. 


[448 


She  tells  yoD,  that  seven  persom  ctmc  into  the 
boaae ;  tbtt  five  of  them  went  ap  into  her 
maater**  chamber,  and  two  staid  in  the  parlour : 
that  there  were  several  sliots  made,  and  that 
there  was  no  harm  done,  nor  no  marks  or 
prims  of  bullets  or  shot  in  the  wall  or  cielingf : 
that  there  were  two  men  without  at  the  win- 
dow, and  beinff  called  rapparees,  they  thrust 
their  swords  turou|fh  the  window  :  and  that 
Mr.  Ronane  was  goings  out,  when  they  rushed 
in,  and  that  they  threw  him  down,  and  that 
they  tied  Ronane  and  Hurly;  and  to  shew 
you  there  was  money,  she  tells  you,  that  the 
wife  of  Mr.  Hurly  took  out  of  a  trunk  a  great 
bag  of  gold,  and  shewed  it  to  her ;  and  then 
took  part  of  it,  and  put  it  into  her  pocket :  and 
after  that  this  Dorothy  Kemp  going  to  the 
trunk  for  linnen,  she  was  strangely  surprised 
to  find  the  bag  there  ;  that  Mr.  Hurly  came 
in  at  the  time,  and  was  inquisitive  to  know 
what  she  did  tliere;  she  told  him,  she  was 
looking  for  linen :  That  then  he  took  ihe  bag 
out  himself,  and  conveyed  it  to  his  closet. 

She  tells  you  likewise,  that  there  was  one 
Murongh  O-Brien  did  endeavour  to  tamper 
with  her,  to  persuade  her  to  swear  about  the 
counters,  that  they  were  to  be  loil^  with  her, 
or  with  Daniel  Hicky's  wife;  and  this  Murough 
promised  her  a  great  reward,  if  she  would  let 
this  trick  be  put  upon  her  master;  but  she 
would  not.  Sue  tells  you,  that  this  Murough 
O-Brien  not  only  tampered  with  her,  but  auo 
with  Hicky's  wife ;  and  that  he  sent  letters  by 
his  servant  to  Hicky's  wife,  and  that  they  were 
delivered ;  and  that  the  contents  of  the  letters 
was,  desiring  her,  that  she  would  suffer  those 
counters  to  be  lodged  in  Hicky^s  house.  8he 
tells  you,  that  Mr.  Hurly  had  a  considerable 
quantity  of  linen  taken  away  from  him ;  that 
slie  had  washed  20  pair  of  sheets  herself,  and 
that  there  was  10  pair  more,  and  that  all  was 
taken  away  except  five  pair;  which  is  the  sub- 
stanre^of  what  she  swore. 

But  Murough  O-Brien  was  sworn,  and  he 
depossed,  that  he  was  so  far  from  tampering 
with  Dorothy  Kemp,  that  he  did  not  think  it 
safe  to  converse  with  her,  because  she  was  kind 
and  civil  to  Mr.  Hurly,  and  bore  a  child  or  two 
by  him;  and  to  the  oontrarjr  he  swore,  he  had 
no  communication  at  all  with  her:  but  as  for 
Hicky^s  wife,  he  says,  she  told  him  she  wouki 
discover  all,  if  he  would  bring  her  husband 
home  again ;  and,  in  pursuance  of  that,  he 
writ  letters  to  Hicky,  and  that  the  purport  of 
tbem  was  only  to  satisfy  him,  that  lie  miffht 
eome  with  safety,  and  treat  with  him.  The 
letters  being  read,  they  import  no  more. 

Gentlemen,  the  nevt  witness,  Daniel  Mac- 
Cay,  says,  that  he  was  a  servant  to  Mr.  Hurly 
a  considerable  time ;  tliat  he  was  in  the  house 
when  the  robbery  was  committed ;  and  that 
there  was  only  five  of  the  robbers  that  he  saw ; 
that  some  of  tliem  put  the  family  in  terror,  and 
others  made  it  their  business  to  fall  on  the 
master :  he  at  first  tliooght  they  were  only  bai- 
'""  come  to  arrest  his  master ;  but  when  they 
and  broke  open  tha  door- that  they  had 


tocked  upon  his  master,  he  foond  they  were 
tones:  that  there  were  several  shots  maide.  1 
asked  him.  Was  there  any  hurt  made  by  the 
shots  ?  and  he  said.  No.  Was  there  any  marka 
of  the  bullets  f  he  asid.  No.  He  said,  there 
was  some  at  the  window,  that  did  thrust  in 
their  swonls.  He  tells  you,  there  was  one 
Christopher  O-Brien,  who  did  endeavour  to 
tamper  with  him  to  take  ofi"  the  evidence,  to 
whom  he  went  with  a  letter  to  the  8wan-tavem, 
and  that  Mr.  O-  Brieu  discoursed  witli  him  about 
the  counters. 

He  tells  yon,  that  hb  master  had  a  great 
deal  of  money ;  and  that  when  he  was  ti>  go 
down  into  the  country  with  his  master,  they 
were  so  great  together,  that  his  master  ac- 
quainted him  with  a  STeat  sum  of  money  he 
bad,  and  that  he  told  nim  he  intended  to  pay 
Mr.  Arthur  with  it ;  but  that  Arthur  did  exact 
a  great  sum  for  exchange,  and  therefore  he  dul 
not  pa3r.the  money  in  town,  but  expected  to  gat 
easy  terms  from  him  in  the  country ;  aniTit 
was  because  he  feared  to  be  robbed,  that  he  did 
shew  his  servant  a  great  sum  of  money  he  had 
to  carry  down  into  the  country  :  and  then  he 
was  examined  by  Mr.  Butler,  as  counsel  for  the 
king,  by  what  road  they  went  at  that  time  to 
the  country,  and  at  what  place  they  went  over 
the  Shannon?  He  said,  it  was  over  a  bridge, 
but  he  did  not  know  what  bridge.  And  being 
asked,  whether  they  went  through  Athkme  r 
it  beiuff  a  casual  question,  he  said,  they  did  go 
throu|^  Athlone.  And  being  asked,  where  he 
lay  that  night?  he  said,  at  Mliboy,  or  Eyres- 
Court.  And  beingurged  to  be  exact,  he  said, 
he  thonght  it  was  Balliboy ;  and  then  he  said, 
they  laid  at  Killighy. 

Gentlemen,  you  know  the  country,  and  that 
Balliboy  and  Rillighy  are  near  the  Ring's  Coon* 
ty  on  that  side  the  Shannon ;  and  Eyres-CouTt 
on  the  other  side,  in  the  county  of  Gallway. 

Now,  gentlemen,  beeause  Mr.  Patrick  Hurly, 
in  the  course  of  the  king's  evidence,  denied 
positively  that  he  was  at  any  time  about  Christ- 
mas at  Loughrea ;  1  aaked  this  Mac-Cay,  if 
his  master  went  down  any  other  time?  he 
said,  he  did  a  little  before  Cnristmas :  and  then 
I  asked,  if  he  was  at  Mr.  Bargery's  house  in 
Lou^rea?  he  sakl,  he  was  ;  but  he  could  not 
tell  whether  Mr.  Joseph  Lynch  was  there  or 
not.  And  l>eing  aaked,  whether  he  carried  his 
master's  portmanteau  to  Tiaquin  ?  he  said,  he 
did  ;  and  that  hn  master  hired  a  horse  at  Tia* 
quin,  and  aent  him  before  him  to  Gort.  I  ask<* 
ed  him,  whether  he  were  sure  the  money  his 
master  produced  to  him  in  Dublin  was  goto,  or 
no  ?  he  said,  he  was  sure  it  was  gold,  it  was 
Louis  d'ors ;  though,  by  Mr.  Hurly's  informa- 
tion, there  was  nnore  guineas  thauLouia  d'ors. 
He  tells  you  likewise,  gentlemen,  that  this  Ca- 
laghan  Carty  had  discovered  upon  his  oath,  be- 
fore my  lord  chief  justice,  what  he  had  formerly 
sworn  hetore  a  justice  of  the  iieace  concerning 
this  robbery :  and  being  askeo,  who  were  pre- 
sent ?  he  said,  my  lord  chief  justice's  derk  was 
there;  which  gave  occasion  to  the  court  to 
send  for  the  derk. 
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The  next  min  examined  was  one  Crips. 
Uc  says  that  one  Halluwav  did  beat  him,  siid 
take  him  by  the  hair  of  the  head,  because  he 
would  D(H  swear  acainst  Patrick  Hurly ;  and 
that  Neylan  offered  him  six  collops  grazing,  if 
be  would  swear  that  Hurly  contrited  this 
robbery  himself,  and  that  he  was  by  when 
Calagnaii  Carty  was  sworn  before  my  lord 
chief -justice  Pyne;  but  he  cannot  tell  what  it 
was  he  swore ;  and  be  does  not  seem  to  be 
capalile  of  knowing  it,  for  he  does  not  speak 
En^^lish.  And  then  he  says,  Mr.  Lynch 
offered  him  considerably  to  come  and  swear 
agniust  Hurly ;  and  bid  him  come  to  Con- 
naught  and  live  with  him,  for  John  and  Patrick 
Hurly  were  both  ruined.  Mr.  Lynch  has  been 
exaimned ;  and  he  swears,  he  had  no  other 
diiicourse  with  this  man,  but  about  the  fann  at 
Moughna,  that  the  Huriy*s  held  from  him  ; 
that  they  were  in  ill  circumstances,  and  that 
he  would  be  rid  of  the  whole  family.  Neylan 
tells  you,  that,  to  his  knowledge,  he  never  saw 
this  man  until  this  day.  Crips  aaid,  upon  his 
oath,  that  it  was  at  a  house,  in  such  a  jpUce, 
that  Neylan  tam|iered  with  him :  and  Neylan 
tells  you,  upon  his  oath,  that  there  was  not  any 
bouse  at  all,  within  his  memory,  in  that  place; 
and  that  he  never  had  an;^  communication  with 
this  Crips,  directly  or  mdirectly.  80  wlien 
persons  swear  directly  one  against  another,  you, 
gentlemen  of  the  jury,  must  weigh  the  evi- 
dence, and  the  arguments  they  offer  to  induce 
your  belief. 

The  next  witness  is  Daniel  Hicky ;  who  tells 
you,  he  was  sent  to  gaol  and  boiled  there ;  and 
after  he  was  told,  that  one  Daniel  Carty  confessed 
the  whole  matter,  be  was  forced  before  a  justice 
of  peace,  and  there  was  forced  to  swear,  by  the 
management  of  Mr.  Hickman  and  Mr.  Cuaack, 
who  told  him,  that  if  he  did  not  swear,  he 
must  be  hanged :  and  that,  through  fear,  he 
was  compelled  to  give  that  information,  where- 
in he  proves  the  robbery  was  contrived  by  Mr. 
Hurly,  and  that  he  was  one  of  the  actors  in  it : 
And  when  he  was  told,  that  be  should  be  called 
before  my  lord  chief  justice  Pyne,  and  he  was 
brought  mto  tlie  bar,  lie  said,  he  would  swear 
nothing  but  truth  before  my  lord  chief-justice  : 
That  hereupon  the  gaoler  carried  him  back,  and 
be  never  after  could  get  opportunity  of  giving 
my  lord  chief-justice  an  account  of  the  matter, 
though  he  sent  petitions  after  him.  He  says. 
That  before  he  discovered,  he  was  treated  bar- 
barously ;  but  aflerwards  he  was  treated  very 
well,  and  had  twelve-pence  a  day  ;  but  that 
after  they  were  in  the  court,  and  said  tliey 
would  say  nothing  but  the  truth  before  my  lord 
chief-justice,  they  were  allowed  but  nine -pence, 
and  there  was  a  mittimus  sent  to  confine  them 
closer.  He  says,  Daniel  Carty  procured  bail, 
and  he  was  bailed  by  some*  friend  of  Mr. 
Hurly*s.  He  tells  you,  he  came  to  town,  and  I 
that  be  went  to  the  lord  chief-justice  Pyne,  and 
there  swore  an  examination  contrary  to  vi  hat 
he  swore  before,  and  says,  that  he  was  oon- 
!iiioiis  of  th^iiyory  lie  had  done  Mr.  Hurly ; 
th*i  he  writ  his  sofe  examiDttion  bimaelf ;  and 
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sayf,  he  had  been  tampered  with,  and  nothing 
would  do.  That  he  was  afterwards  bronglit  into 
this  court,  and  there  did  own  his  examina- 
tion before  my  lord  diief-justicc  to  be  truth  ; 
but  after  he  rhatged  Mr.  Cusack,  the  slicriff, 
with  having  tampered  with  him,  when  Mr. 
Cusack  appeared  here  and  confronted  him,  lie 
went  back  from  what  he  said. 

The  next  is  D.  0-lirien  Andrews  junior ;  he 
tells  you,  he  was  manacled  and  fettered  in  the 
gaol,  till  such  thne  as  by  the  |Hirsuasion  of  Mr. 
Neylan,  and  the  threats  of  the  gaoler  and  of 
Mr.  Cusack,  that  if  he  did  not  swear,  he  should 
be  severely  neck- yoked  ;  he  went  before  a  jus- 
tice of  the  peace  with  Mr.  Butler,  who  used 
several  insinuations  to  him,  as  he  says,  to  pro- 
cure him  to  swear  the  robbery  was  contrived 
by  Hurly ;  which,  through  fi*ar,  he  consented 
to ;  and  says,  that  Mr.  Butler  put  his  informa- 
tion into  writing ;   part,  says  he,  I  tolil  him, 
and  |iart,  he  says,  Mr.  Butler  put  down  as  he 
pleased :    1  did  swear  to  it,  says  he,  but  it  was 
against  my  conscience,  for  1  was  forced  to  it.. 
He  says,  that  Mr.  Neylan  brought  coats  to  him 
in  the  gaol,  and  they  would  have  him  swear 
they  were  the  coals  they  robbeil  in,  but  he 
would  not  swear  by  any  means.    He  says,  that 
after  they  were  Jischarged,  he  was  so  con- 
scious to  himself  of  the  injury  done  Mr.  Ilurty, 
that  he  came  towards  Dublin,  that  he  lay  in 
the  same  house  with  Mn,  Hurly  and  her*bro- 
ther  at  Kiltartan,  and,  that  coming  nearer  to 
town  about  Kilcock,  he  met  with  Crips  and 
Carty,  tliat  th(*y  lodged  together  in  one  house ; 
and  being  asked,  whether  he  spoke  any  thing 
to  his  father  about  this  robbery  ?    he  said,  he 
never  did. 
The  father  is  then  produced  ;    and  he  tells 
on,  though  it  would  reflect  upon  his  son,  yet 
e  would  perform  truth,  being  upon  his  oath ; 
and  so  swears,  that  hearing  how  his  son  had 
been  concerned  in  the  contrivance  of  this  rob- 
bery, after  he  had  been  three  weeks  in  gaol  he 
went  to  see  him,  and  when  he  came  to  him, 
checked  him ;  and  bis  son  told  him,  as  he  un- 
derstood him,  that  the  robbery  was  only  a  con- 
trivance of  Mr.  Hurly's.    I'hat  after  he  was 
out  of  gad,  he  spoke  to  him  concerning  tlie 
arms,  vvliere  they  had  them,  and  whether  they 
were  l^rick  Hurly 's  arms  P   to  which  he  an- 
swered, where  else  should  he  get  arms  ?    and 
this  Donf)gh  O-Urien  Andrews  junior,  being 
asked  again,  whether  it  was  so  as  his  father 
deposed  ?  he  said,  it  was  not  so.    Now  the  fa- 
ther and  the  son  swearing  one  against  the  other 
in  this  matter,  you  must  be  judges  who  baa 
sworn  true. 

The  next  is  Mr.  Butler,  who  tells  you,  that 
in  taking  the  examination,  he  was  so  far  from 
using  any  threats  lo  this  Donogh  O-Brien  An- 
drews junior,  that  as  soon  as  he  came  to  £nnis, 
hearing  he  was  willing  to  make  a  discovery  of 
the  matter,  he  sent  for  him  to  his  lodging; 
that  he  caused  him  to  sit  down  ;  and  that  he 
writ  every  word  as  he  n»oke  it ;  and  that  there 
was  not  a  word  bqt  what  e^me  from  hia  own 
motith:   and  the  cmmiMtionirM  here  read; 
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and  if  you  obsenre  it,  there  arc  several  thiogs 
in  the  examinatioo,  that  the  party  owns  came 
from  himself,  and  several  things  which  could 
not  possibly  come  within  the  knowledge  of  Mr. 
Butler ;  so  that  it  is  impossible  to  be  contrived 
by  ftlr.  Butler,  because  they  were  things 
wholly  in  the  informer*s  own  cognizance. 

There  is  one  thing  oflfered  in  the  close  of  the 
evidence  in  behalf  of  the  king,  which  does  not 
only  relate  to  Mac-Cay,  but  to  all  the  rest 
Mr.  Butler  and  Mr.  I*  orster  upon  their  oaths 
tell  you,  that  Mr.  Hurl v,  when  be  preferred  his 
petition  conGemio|^  tnis  robbery  before  the 
jvdget  of  the  assizes,  and  he  did  also  swear, 
that  when  he  went  to  Tiaquin,  he  left  his  port- 
mouteau  with  Mr.  Bargery  at  Loughreo,  with 
a  strict  charge  to  take  special  care  of  it,  for 
that  there  was  somi^thing  of  great  consequence 
in  it;  and  Christopher  O-Brieu swears,  that 
Mr.  Hurly  told  him  likewise,  that  he  left  the 
portmanteau  at  Mr.  Bargery *s  when  he  went 
to  Tiaquin,  and  said  he  would  not  carry  it  to 
Tiaquin  because  that  was  a  loose  family  ;  so 
that  Mr.  Hurly  swore  fully  against  what  Mac* 
Cay  swears  now. 

Hurly  swore  he  vras  robbed  but  by  four  per- 
■ODS,  and  that  agrees  with  what  Calaghan 
Carty  swears,  (hie  woman  swears  there  was 
seven,  another  sweaiv  nine ;  so  that  out  of  the 
mouth  of  Mr.  Hurly  himself  his  own  \%itnesses 
are  contradicted.  But  Mr.  Hurly  would  take 
off  the  probability  of  his  saying  thus  (for  he 
denies  the  saying  of  it.)  Is  it  lively,  says  he, 
that  1  should  come  back  from  Tiaquin  to 
Loughreo,  and  so  go  on  again  to  Gortnishi- 
Kory  i  But  Mac-Cay,  his  boy,  tells  you,  that 
his  master  hired  a  horse  for  him  to  carry  the 
portmanteau  before  him  to  Gortnishigory  on 
Saturtlay,  and  that  his  master  followed  him  on 
Sunday  :  now,  if  the  portmanteau  bod  been  at 
Tiaquin,  why  should  lie  send  it  by  Mac* Cay 
beforeliand  to  Gort  on  Saturday,  'that  he  was 
tullowing  thither  on  Sunday  ?  and  when  Mr. 
Hurly  was  going  down  to  the  country,  what 
can  be  iiDagine«i,  why  he  should  make  a  boy 
acquainted  with  his  carrying  so  much  money 
with  him?  and  that  Mr.  Hurly  should  leave 
tiie  key  of  the  trunk  with  Mrs.  Kemp  to  take 
out  linen,  and  so  great  a  sum  of  money  tliere  P 
1  do  but  lay  the  facts  before  you  as  they  stand 
up4m  the  evidence,  as  well  for  as  against  the 
prisoner ;  and  I  hope  you  will  do  justice  both 
to  tlie  prisoner  ond  to  tlie  king.  Gentlemen, 
if  you  are  satisfied  upon  the  whole  matter,  that 
Mr.  Hurly  is  guilty  of  the  perjury,  you  will 
find  him  guilty  ;  if  not,  you  will  acquit  hpm. 

If  you  think  him  guilty  of  the  contrivance 
lo  cheat  the  county,  you  will  find  him  guilty  ; 
if  not,  you  will  acquit  him. 

The  Jury  went  out,  and  returned  in  half  on 
hour ;  and  brought  in  their  verdict,  Guilty,  on 
both  indictments. 

An,  Cen.  May  it  please  your  lordship,  Pa- 
trick Hurly  has  been  indicted  for  penury  and 
m  cheat,  and  ia  found  guilty  of  both  iodict- 


mentB :  I  humbly  pray  your  lordship's  judg- 
ments. 

Court,  How  have  you  laid  your  indict- 
ment ? — Sol.  Gen.  At  common  law. 

Court.  In  what  circumstance  is  Mr.  Hurly  f 

Mr.  Butler.  I  hope,  my  lord,  if  it  is  only  a 
fine,  it  cannot  be  less  than  the  sum  he  designed 
to  get  from  the  county  by  the  perjury. 

Court.  As  to  the  perjury,  the  judgment  of 
the  court  upon  that  conviction  is,  that  3Ir. 
Hurly  be  fined  for  the  perjury  100/.  and  be 
imprisoned  till  he  pay  it  to  the  king. 

Att.  Gen.  We  will  move  the  court  next 
Monday  for  your  judgment  upon  the  other  in- 
dictment. 

Mr.  Butler.  My  lord,  we  insist  upon  it,  that 
the  pillory  is  the  punishment  for  the  cheat.* 

Court.  We  know,  if  Mr.  Hurly  be  not  able 
to  pay  the  fine,  he  ought  to  suffer  corporal  pu- 
nishment. 


*  '*Originem  vocis  Cowellus  expetit  a 
Graec.  WXfi,  jonua,  et  «j»Mw,  video,  quod  deliu- 
quens  ac  si  per  januam  emisso  eapite  urospi- 
ceret,  quod  ipse  cerih  non  probo,  nee  haoeo  ta- 
men  quod  proferam.  Sua  Gallia  relinquo  eri- 
manda,  hujus  eiiim  ipsi  nobis  sunt  authores. 
£t  forte  a  notiori  fonte  deducent,  ut  pote  e  ver- 
naculo  suo  '  pilleur,'  quod  depeculatorem  sig- 
nificat ;  cujusmodi  es»e  noscuntur  ipsi  quibus 
hoc  supplicii  priiuo  institutum  fuit,  scilicet  pis* 
tores,  qui  suis  in  pane  fallaciis  rem  pub.  depe- 
culantur,  a  quo  et  ipsa  sua  nequitia  '  pilleurie ' 
dicta  fuit  quasi  de  peculatio ;  et  sic  tox  proprie 
ad  delicti  naturam  spcctat,  non  od  supplicii  in- 
strumentum,  quod  suo  vocabulo  coUistrigiura 
nuncupant,  licet  ad  hoc  etiam  postea  dcteratur. 
Suadere  id  mihi  quidem  videntur  ipsa  verba 
statuti  de  pistoribus,  ubi  dicitur  sutieat  judi- 
cium pillorue,  ac  si  legeretur  subeat  judicium 
de  peculationis.'*  Spelman's  Glossary,  (v.  Pil  • 
loria,)  as  cited  (Obs.  on  51  H.  3,)  by  Mr.  Bor- 
rington,  who  notices  that  *  pilleune '  is  fire- 
quently  used  in  the  old  French  Chronicles,  and 
even  by  later  writers  in  the  sense  given  to  it 
by Spelnun, and  who  gives  severalinstancet 
of  the  appropriation  of  the  pillory  to  the  pu- 
nishment of  cheats.  For  an  instance  of  an  At- 
torney General's  prescribing  to  the  court  of 
King's*  bench,  to  sentence  to  the  pillory  a  Mr- 
son  convicted  of  publishing  a  seditious  libel 
concerning  the  government,  see  the  cose  of 
Mr.  Home,  a.  d.  177(3.  But  it  appears  that 
Lord  Chancellor  Macclemeld  (see  a  letter  to 
him  from  Powis,  justice,  inserted  in  the  case  of 
Hendley  and  others,  a.  d.  17 19^)  did  not  ap- 
prove of  the  practice  of  condemning  state  of- 
fenders to  the  pillory.  Of  the  pillory,  as  the 
usual  punishment  of  the  '  crimen  falsi,'  tee 
Selwyn's  Nisi  Frius,  c.  2S,  sec.  3. 

For  more  concerning  the  Pillor}*,  see  vol.  7, 
p.  12099  and  the  passages  there  mentioned.  As 
to  the  punishment  of  the  Pillory  in  Scotland^ 
see  Hume's  Commentaries  res|>ecting  Trials 
(kcm  Tol.  9y  p.  976. 
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420.  Proceedings  against  Dr.  Thomas  Watson,  Bishop  of  St.  Da- 
vids, for  Simony  and  other  Crimes:  7  Williabi  III.  a. d. 
1695,  and  several  following  Years.  [Now  first  published  from 
MS.  Records  of  the  Delegates,  and  other  MSS.  in  the  Britisli 
Museum  and  Bodleian  Library.] 


Op  iome  ptrts  of  the  prooeedingi  in  this 
Caw,  aooounts  ire  given  in  Lord  tUymonil's 
Reoorts,  pp.  447,  539.  5  Mod.  433,  (in  which 
booK  the  detendaDt  is  called  bishop  of  Chester.) 
18  Mod.  937.  7  Mod.  56,  117.  3  Lord  Raym. 
817,  which  three  last  Reports  relate  to  the  pro- 
cess of  Excommiinicatioii  issued  against  the 
bishop  for  disobedience  of  the  sentence  which 
had  been  pronoanced  upon  him. 

AoMng  the  offences  alleged  aninst  him  were 
the  following:  8imany;  Taking  excessive 
Fees  for  Conforring  Ordos,  Institutions,  Visi- 
tations, Sec. ;  Conferring  Orders  without  ad- 
ministering the  Oaths  according  to  l  Will,  and 
Mar.  yet  certifying  under  his  Episcopal  Seal 
that  the  Oaths  liad  been  taken  ;  Ordaining  a 
nan  under  age ;  Abuse  of  a  Charitv ;  Pultmg 
out  a  Hcboolaiastfr ;  ]>etaining  a  Deed  of  Ex- 
emplification. 

In  No.  146  of  Tanner's  MSS.  in  the  Bod- 
leian Library,  is  the  following  Article : 

Till  Sum  of  Bishop  Watson's  Irrk- 
gularitiesy  to  bb  turned  into 
Articles. 

*<  Upon  the  unhappy  death  of  the  reverend 
and  learned  Dr.  John  IJoyd,  our  late  bishop  6f 
St.  David*s  in  the  last  arbitrary  rdgn,  Dr.  Tho- 
mas Watson  of  Cambridge,  a  man  of  a  scan- 
dalous character  in  the  University,  and  pre- 
Arred  by  Papists  to  succeed  him,  was  pitched 
upon  to  caiTv  on  the  intended  ruin  of  the 
church  ;  whicti  we  presently  perceived  by  his 
infaudous  behaviour  in  that  reign,  whicn  he 
has  continued  until  this  hanpy  Revolution.  He 
beean  his  government  with  so  much  furjf  and 
violence  against  some  of  the  clergy,  with  so 
much  craft  and  insinuation  towards  others,  that 
we  stood  upon  our  guard  against  him.  The 
first  thing  be  did  when  he  came  down  to  bis 
diocese  was  to  press  the  so  well  known  address 
upon  his  clergy,  which  with  strong  assevera* 
lions  assured  tnem  wonlil  be  much  to  the  ho- 
nour and  security  of  themselves,  and  the  only 
way  to  keep  our  church  doors  open.  He  pre- 
vailed upon  some  timorous  men,  to  whom  he 
promised  the  preferments  of  those  whose  con- 
sciences would  not  suffer  them  to  comply  with 
his  lordship's  importunity,  whom  he  reviled  as 
undutiful  to  the  king,  and  peijured  villains, 
and  guilty  of  the  breach  of  their  canonical  obe- 
dience to  their  bishop  ;  the  particulars  of  the 
■eversi  conferences  oetween  his  lerdship  and 
the  clergy  shall  be  fully  rtlatad  whin  oppor- 


tunity shall  be  given,  which  will  not  be  nndi- 
verting,  and  withal  will  sufficiently  discover 
his  lordship's  temper  and  principles.  His  next 
errand  to  tlie  diocese  was  to  urge  the  reading 
of  the  dechiration  for  liberty  of  conscience ; 
the  refusers  he  threatened  with  dragoons  and 
deprivstion  ;  some  of  the  clergy  of  his  lord- 
ship's own  sordid  disposition  were  prevailed 
upon  to  mutter  it  over  to  their  congregations, 
being  frightened  by  his  bloody'  mensces,  deli- 
vered in  oaths  and  fury ;  who  not  long  after 
died  with  the  shame  and  regret  of  what  thej 
had  done,  whose  widows  his  lordship  rackM 
to  the  utmost,  as  if  he  had  designedly  choaked 
their  husbandk  with  the  declaration  for  the  sake 
oftheensuiug  mortuary.  The  particularaof 
this  passage  of  his  life  shall  also  be  fully  repre- 
aenteil,  when  commanded,  from  us,  which  af- 
fords great  variety  of  whatsoever  is  lewd  and 
scandalous.  A  gentleman  of  tlie  long  robe 
over* hearing  a  boitfterons  loud  dispute  betweeu 
the  landhuly  and  some  angry  man  at  the  Swan 
in  Gloucester,  being  in  the  urxt  room,  about 
the  little  reckoning  lie  Jiad  over- night,  and  ob- 
serving some  noisy  oaths  to  fly  about  his  ears, 
asked  one  of  the  servants  if  any  dragoons  were 

auartered  in  the  house,  when  he  was  informed 
lat  it  was  a  Welch  bishop  who  opened  afler 
that  manner;  he  did  not  stay  for  his  lordship's 
benediction,  but  blessed  himself,  and  said  ne 
was  terribly  afraid  the  damning  prelate  would 
prove  to  be  his  diocesan,  which  perceiving,  he 
rode  from  him  as  fast  as  he  could ;  And  that 
his  lordship  might  not  fbiget  his  usual  oathing 
style,  he  made  use  of  it  twice  in  St.  David's 
cathedral  in  time  of  Divine  service,  and  by  two 
lond  God  damme's,.  expressed  his  indignation 
against  his  nephew  Metlley,  for  blundering 
when  he  was  reading  the  service,  which  learned 
nephew  is  made  archdeacon  of  St.  David's  and 
prebendary  of  liangam  ;  and  being  a  pattent, 
meek,  contented  man,  he  suffers  his  lordsnip,  his 
oncle  to  receive  his  revenues,  though  secretly 
complains,  but  yet  he  mnst  be  contented  to  want 
neoeaaries  as  long  as  his  dear  undo  wants 
money  to  pay  for  his  purchase,  or  may  have 
other  foreign  occasions  for  it.  That  bis  lord- 
ship doth  receive  the  said  archdeacon's- money 
we  can  prove,  and  that  the  archdeacon  wiahed 
himself  at  his  little  living  in  Yorkshire  again, 
though  what  his  loving  uncle  has  entitled  him 
to  here  in  Wales,  is  worth  at  least  S50/.  per 
annum ;  and  his  late  living  in  Yorkahire  smut 
401.  or  50/. 
And  to  givo  a  fortlMr  spedflMB  of  liia  lord- 
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skip's  raofmtty  h%  sabomed  hh  secretary 
Slingsbj  to  impeach  two  of  his  diooese  for 
high  treason  io  Miner  Jaines's  time,  forcing  him 
afi^inft  his  fcaowMg«  and  oMseieBee  t#  da- 
c!lare  bctors  a  jnstioa  of  the  peace  a  notorious 
fabebood,  which  wovlil  hate  reached  the 
JiTf*  of  the  two  said  pcrsooa,  if  the  worthy 
justice  had  hot  disooaiitenaiioed  the  whole 
maHer,  disoa? erin^  it  to  be  tlie  effects  of  his 
maRce.  And  if  kuur  William  liad  not  provi 
deatially  by  his  lanihng  put  a  stop  to  all  vil- 
lainies of  that  kind,  bis  lordship  had  nrosecuted 
them  to  blood  or  banishment.  We  humbly 
beg  the  whole  story  may  be  openly  heard  witn 
its  circumstances:  neither  was  it  rerencre  alone 
which  prompted  his  lordship  to  this  wickedness, 
for  by  corrupting  his  secretary  and  iiersuading 
him  lately  to  accuae  the  two  aforesaid  per- 
sons, his*  lordship  his  cotetous  purposes,  for  if 
by  that  artifice  toey  had  bean  ejected  out  of 
their  employ notenta,  which  bad  certainly  hap- 
pened, his  lordship  had  got  considerably  by  tne 
disponl  of  them,  he  mwing  no  scruple  of  si- 
nooy  or  extortion,  though  his  lordship  is  well 
Tflrsed  in  all  the  iocky-tncks  of  handy- capping 
churches,  of  which  we  humbly  offer  this  in- 
stance. Upon  the  confession  of  Mr.  P.  L. 
job-chanlerof  St.  Davids,  that  his  lordship  of- 
fered him  the  vicarage  of  Lanrvan,  upon  con- 
ditkm  he  would  give  hia  lordship  ten  guineas 
for  oontinaing  in  the  palace-lands,  which  he 
held  before  at  the  utmost  rack  rent,  which 
guipeaa  if  he  would  not  give,  he  told  him 
plainfy,  he  should  not  have  the  vicarage  (which 
neaftenrards  had  bestowed  upon  him.  Query, 
whether  the  ten  guineas  were  received  for  the 
vicarage^  or  the  lands,  for  which  never  fine  was 
before  given  or  received.  And  as  hia  lordship 
can  truck  churches,  so  from  simony  he  na- 
turaHy  ascends  to  sacrilege,  and  without  any 
pretcMe  or  precedent,  he  seized  upon  16/.  a 
year  which  always  bdonged  to  the  college  of 
BrecoB.  The  aroount  of  which  is  given  at 
large,  by  Mr.  Jer.  Griffiths  and  Mr.  Barnet, 
the  two  succeeding  schoolmasters,  under  their 
own  hands.  And  for  his  extortions,  f^hich  are 
but  an  appendix  to  his  simony  and  sacrilege, 
Ihey  are  innumerable,  being  practised  in  most 
of  bis  collations,  ordinations,  institutions,  li- 
cencesy  &c.  some  of  which  were  by  the  grand 
jury  at  our  last  assizes  in  September  1691. 
And  as  he  deals  with  his  clergy,  so  also  his 
tenants  are  not  secure  from  his  practices  that 
deaerve  a  pillory  or  whipping- post.  One  in- 
itaaee  we  will  now  offer,  he  desired  one  Mr. 
Vauhan  to  shew  him  a  lease,  which  he  would 
BOl  restore  him  again,  but  at  his  finding  the 

r^ntleman  was  resolved  to  have  it,  he  bronght 
down  cancelled,  and  made  him  pay  20/.  for 
s  new  one.  As  to  his  lordship's  jpolitic  prin- 
ciples,  when  ever  occasions*  if^  offered  he 
ihews  bis  disaffection  to  the  government, 
dot  only  leaving  off  to  pray  for  the  present 
king  and  qneen  when  he  happens  to  say  grace, 
which  before  was  hi;;  mutk\  custom  for  k.  J. 


VOL.  XIV, 
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but  by  refusing  to  drink  their  healths,  and  as 
we  are  informed  command insr  his  chaplain  noC 
to  pray  for  the  present  king  aud  queen  in  the 
chapel:  we  are  assured  that  they  were  not 
mentioned  in  the  public  servire  111*  his  chapel» 
at  which  his  lordship  w»s  constantly  present ; 
neither  is  bis  lordship  alone  an  enemy  to  the 
government,  but  he  endeavours  to  pervert 
others,  as  particular  he  advised  the  bishop  of 
LandafTs  chaphun,  Mr.  >Villis,  not  to  take  the 
oaths  the  very  morning  he  took  them  himself, 
though  as  we  hear  with  a  scandalous  reserva- 
tion. 

We  can  prove  that  he  pnUicly  justified  the 
pretended  prince  of  Wales  his  legitimacy  with- 
in these  two  months,  and  that  by  several  ex- 
pressions at  the  time  of  his  pretended  tiirth,  if 
nis  lordship  were  strictly  examined,  it  is  to  be 
oondiided  that  he  cotdd  give  some  account  of 
the  imposture,  and  that  he  is  acquainted  with, 
and  a  partner  io  (he  cheat ;  for  when  the  newt 
of  his  birth  came  to  Brecon  (where  hiS'  k>nl- 
ship  then  wss,)  he  prohibited  the  bells  and 
bon-ffres,  saying  that  he  was  sure  it  could  not 
be  true,  for  to  Ins  knowleilge  the  queen  waa 
not  to  be  delivered  till  a  month  aflter,  and 
then  he  would  persuade  the  nurse,  whom  he 
owned  to  be  his  acquaintance,  to  teach  faltf 
little  royal  highness  to  ssy  St.  Uavid's  the  first 
thhig  he  should  sneak  upon  ;  for  which  he  did 
not  doubt  but  king  James  would  give  him 
5,000/.  to  repair  his  cathedral.  We  can  prove 
that  he  cursed  the  7  bishops,  calling  them 
rogues  and  traitors,  when  they  were  sent  to  the 
Tower.  As  to  his  reli^ous  principles,  we  have 
great  reason  to  belie  ve  him  to  be  either  an  Atheist, 
or  a  Papist ;  he  has  a  Papist  for  his  steward, 
and  keeps  company  with  all  the  male-contents 
and  Papists  in  tlie  country,  who  in  king  Jain«*s's 
time  called  him  their  bishoi).  We  saw  him 
confirm  more  llomans  with  biff  hands  a- cross, 
though  he  waa  warned  of  K  in  the  late  reign  : 
he  did  not  forbear  that  Roman  ceremony  at 
his  last  confirmation,  the  28th  of  June,  1091, 
till  he  was  taken  notice  of  by  two  of  the  clergy. 
And  though  his  kvrdship  so  much  insisted  upon 
canonical  obedience  in  the  late  reign  in  the 
matter  of  the  address  and  declaration,  threat- 
ening Dr.  Panconberge  with  the  loss  of  his 
head  for  opposing  it ;  yet  when  there  is  any 
thing  to  he  got  by  breach  of  canon,  his  lord- 
ship can  dispense  with  it.  As  particularly 
witnin  these  six  months,  he  ordained  a  youth 
of  scarce  19  years  of  age,  both  deacon  anil 
priest,  and  instttmed  him  to  a  rectory,  though 
he  was  informed  that  he  had  not  been  fron 
school  half  a  year  at  the  university,  his  non- 
age also  being  sufiictently  visible  in  bis  coun- 
tenance. 

Remember  major  CrofHs  and  3Tr.  Taylor  of 
the  Inner  Temple.  He  says  he  w  ill  dicbefore 
he  will  part  with  the  tithes  ofMothvey.  Vide 
Mr.  Gritfitli*8  paper.  He  fuits  upon  Saturdays 
religiously,  it  being  the  Roman  fust.  He  con- 
secrated tlic  sacrament,  and  stood  in  the  pos- 
ture of  adoration  all  the  time  of  the  distribution 
of  elemeuts,  uith  his  hands  elevated,  his  back 
8G 
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■et  againtt  the  altar,  to  the  cT^at  scandal  of  the 
eonu^rei^ation  in  tho  catb«*(lralj  of  St.  UaviiU ; 
and  to  shew  \\  hat  a  pnifliffate  spirit  he  is  ;  u  hen 
he  was  tolii  hi»w  KcanHaloua  he  uas  by  liein*; 
tosonliiiiy  co\  etiMis,  he  replied,  that  he  could 
not  heJp  it,  Qhtl  that  it  was  not  in  hi**  nature  to 
be  oihernise :  and  atunt»tbiT  time,  when  it  was 
told  bim  that  it  winild  much  lessen  his  ri^puta- 
tion  it'  he  did  nut  restore  the  suiary  >o  the 
■chool  master,  he  said  he  was  a  cork  ;  and  uus 
hardened  a<;aiiist  whatsoever  any  uiliu  cunid 
any  of  him.  At  his  la«it  visitation  he  unjustly 
deioanded  double  fiOh  frDUi  his  cUri^^y  for  pro- 
curation, and  lest  they  should  cimie  to  dis- 
eover  the  extortion,  he  commanded  hi^  secre- 
tery  not  to  mention  tlie  particular  kums  in  the 
acquittances,  lie  keeps  correspondence  with 
such  as  send  him  libels  against  the  king  and 
the  archbishop  ;  one  he  shewetl  at  the  bottom 
of  a  letter  about  three  months  since,  wherein 


Among  the  same  MS8.  are  the.  tWo  lullowinj; 
articles : 

To  the  Right  Hon.  the  Lords  Spiritual  and 
Temporal  assembleil  in  Parliament.  The 
humble  Petition  of  several  (>entleineii 
who  have  hereunti*  suliscribed  their  names 
on  the  behalf  of  their  Country. 

ITumhIy  shewoth ;  That  whereas  Dr. 
Thomas  VVatson,  the  present  loni  biNliop  of  Sr. 
David<i,  hnth  been  Uiouuht  by  their  majesties 
and  the  I^onls  and  Commons  assembled  in 
pnrliament  to  br  a  person  fit  to  beexceptr-l  nnd 
exempted,  and  is  accordingly  excepted  and 
exempted  from  pardon  out  of  the  late  act  of 

(Kirdnn  and  indemnity,  which  the  said  lord 
Mshop  has  declared  in  the  presence  of  several 
persons  that  he  does  esteem  the  same  as  a 


great  honor  done  unto  him. 

And  whereas  the  present  lonl  bishop  of  St. 

-     ^         i.i.Ar.:l.i-E,.'u.e».lIe.Ki.us!'    J"rv  lor  ihebotly  ot  the  county  <^  B.ctnn 

Within  the  diocese  or  the  said  bishop  of  8r. 


were  words  to  this  purjiose :  *  O  iiiisera  Kc 
'  cl'ia  Anglicaiiu, 
*  etBatavus!  cuj 


ling  ox  inu  (ii'Ciaraiion  upon 
clergy.  In  one  word,  there  is  scarce  an  action 
of  his  life  that  is  not  infamous,  and  w  liicli  sa- 
vours not  of  imseness,  Po|^r^',  or  .Atheism  ;  he 
brings  about  all  his  villainies  by  King  and 
slander,  and  employs  only  the  notorious  branded 
rognes  in  the  country  as  his  in«>trumcnts  to 
trepan  and  abu«ie  the  clergy.  Ho  proniisetl 
one  Mr.  Pritchard,  in  the  late  reign,  a  prebend ; 
which,  when  became  to  examine  Turn,  he  asked, 
if  he  had  read  the  declaration!*  wlun  his  lord- 
ship found  he  had  not  done  it,  he  I'lil  him  fjfet 
him  home  like  a  rogue  as  he  was,  for  he  would 
not  prefer  any  one  that  had  not  done  ir.  When 
his  lordship  was  obliged  to  read  the  altar  ser- 
vice at  St.  Davids  upon  a  sacrament  day,  he 
read  William  and  Mary  king  and  queen,  instead 
of  our  king  and  queen,  which  was  taken  no- 
tice of  by  the  congregation,  and  when  it  was 
asked  b^'one  of  the  Canons,  why  the  versicles* 
wasorottted  after  the  anthem  ?  which  is  a  short 
prayer  for  the  king  and  ^ueen,  the  sub-chanter 
0|>enly  declared,  that  his  lordship  had  forbid 
him  to  read  it  at  his  last  visitation. 

The  lord  bishop  of  St.  Davids,  at  last  great 
session  in  Brecknock,  was  indicted  for  extor- 
tion by  ^nd  jury,  nnd  there  is  a  billa  vera 
■gliinst  htm. 

There  is  a  petition  to  be  given  to  the  House 
of  Lords  against  the  said  bishop,  for  the  above 


And  whereas  the  said  lord  bishop  of  St. 
Davids  hnth  committed  divers  and  sundry 
crimes  and  misdemeanors  againnt  the  good  and 
wholesome  laws  of  this  kingdom,  besides  acts 
of  oppression,  and  covetousness,  not  becoming 
his  function  nnd  dignity,  to  the  great  prejudice 
of  the  clergy  of  the  said  diocese,  and  of  many 
others  their  majesties  good  subjects. 

Your  {Mftitioners  tlierefr>re  huinhlv  pray  your 
lordships' leave,  to  prosecute  thecal il  lordliishop 
of  St.  Davids  for  tlie  crimes,  misd en ipanors,  and 
offences  by  bim  committed,  in  such  form  and 
course  as  the  laws  of  this  realm  do  admit  of 
without  incurring  the  displeasure  of  this 
honourable  House,  by  reason  of  the  said  lord 
bishop  being  privilegeil  therein. 
And  your  petitioners  shall  ever  pray,  dus. 

Rice  Hijod. 

John  I^ewis. 

Charles  Powell. 

WiLLUM  Williams,  &c. 


The  Humble  Answer  of  Dr.  Thomas  Watson, 
the  present  Lord  Bishop  of  Si.  Davids,  to 
the  Petition  of  several  Gentlemen  who 
have  subscribed  their  names  thereunto. 


same. 


He  denies  and  protests  against  the  truth  of 
the  matters  contained  therein,  for  the  following 

said  and  other  crimes  to  be  laid  to  his  charge,     reasons,  which  he  humbly  offers  to  your  loid- 

begging  that  he  may  be  prosecuted  for  the    shins'  consi<leration. 

He  did  with  all  bumble  submission  acquiesce 
in  the  wisdom  of  the  parliament,  and  always 
thought  it  a  great  misfortune  to  be  excepted  as 
the  petition  mentions,  hut  not  being  conscious 
to  himself  that  he  had  done  any  thing  which 
merited  that  exception,  he  hopes' it  will  ahvays 
appear  notwithstanding  the  malice  of  some 

*  So  in  MS. 


♦  So  in  »IS. 
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peranns  prejudieed  aifaintl  him,  that  he  had  no 
■lere  pretence  or  need  of  pardon,  or  the  benefit 
of  that  act,  than  many  others  not  excepted ; 
and  is  oonlident  he  never  declared  what  is  falsely 
charged,  or  any  thin|C  like  it,  unless  his  owning 
a  moat  just  sense  of  the  fa?our  and  honor  many 
noble  lords  did  him  upon  that  occasion,  by 
mistake  or  malice  be  misinterpreted. 

Nntwithsunding  the  indictment  and  the 
particulars  mentioned  in  the  petition,  he  utterly 
denies  that  he  is  guilty  of  auy  extortion  what- 
aoe?er,  and  doubts  not  but  he  shall  justify  him- 
self against  that  malicious  accusation  in  a 
proper  and  legal  course  of  law. 

He  saith  the  charge  in  the  last  part  of  the 
petition  is  not  only  i'3»e  and  scandalous,  but  so 

Seneral  that  it  is  not  possible  to  answer  in 
ejeoce,  because  there  is  no  certain  crime  or 
misdemeanour  either  iu  resitect  of  person,  time, 
ur  place,  against  whom,  when  or  where  it  was 
committed  ;  and  further  saith,  that  he  is  most 
unjustly  and  acandalously  redected  upon  by 
the  petition,  without  the  least  occasion  for  the 
same. 

Because  it  was  subscribed  or  pretended  to  be 
subscribed  by  per:sons,  some  whereof  were  not 
in  town  when  the  |ictition  was  altered  or 
amended  or  supposed  to  be. 

Because  he  neither  hath  nor  had  acquain- 
tance or  dealing  with  any  of  them,  or  knows 
the  face  of  some  of  them,  who  therefore  cannot 
be  supposed  privy,  or  knowing  the  matters  ob- 
jected to  be  true.  There  is  no  oath  made  by 
them,  or  any  other,  of  the  matters  of  the  peti- 
tion before  the  presenting  thereof,  which  he 
humbly  conceivps  very  extraordinary  and  irre- 

fular,  and  is  advised  that  method  of  getting 
ands  to  petitions  of  that  nature  is  of  dangerous 
consequence,  and  may  blast  tlie  reputation  of 
the  most  innocent  person  in  the  world  without 
warrant  or  colour  of  law. 

As  to  the  prayer  of  the  petition,  he  affirms 
that  he  never  insisted  upon  privilege  in  auy  par- 
ticular in  the  said  petition  containeii,  nor  doth 
insist  thereon,  and  as  he  wouM  not  be  divested 
and  so  delivered  to  the  will  of  his  enemies,  he 
solemnly  oromises  he  will  never  insist  upon  his 
privilege  but  with  submission  to  your  loidshins' 
great  wisdom  and  justice,  and  with  all  possible 
regards  to  the  honor  of  this  House. 

Tiio.  Mener. 

The  progress  of  the  proceedings  against  the 
bishop  was  very  slow  and  very  tedious.  This 
waa<Mxasioned  partly  by  the  evasire  and  pro- 
crastinating measures  to  which  the  bishop  had 
rccourfie,  and  partly,  perhaps,  (as  is  suggi'sted 
in  a  letter  from  Mr.  Baker  to  Watsun,  dated 
April  7,  1699,  which  ia  printed  iu  Mastm's 
Memoirs  of  Mr.  Baker  of  St.  John*s  College, 
Cambridge,)  by  Tennison's  resolution  to  hear 
and  consuier  all  that  could  possibly  be  alleged 
oo  the  behalf  of  the  bi>liop,  and  so  to  leave  him 
DO  ground  of  complaint. 

Among  the  Harleian  MSS.  in  the  British 
MiuMiiD,  ia  the  iolhiwiDg  article : 


'*  In  pursuance  of  an  order  of  the  Rouse  of 
Ix)rdfl,  Nov.  99,*  that  the  bishop  of  St.  Davida 
should  be  heard  on  the  Wednesilay  following, 
as  to  the  reasons  of  resuming  his  privilege  at 
this  time :  sir  Tho.  Powys,  sir  Bart.  Showers  and 
Dr.  Oldish,  were  then  ready  in  his  lordship's  be- 

*  As  to  the  claim  of  privilege  anti  some  other 
proceedings  in  the  House  of  Lords,  1  find  in 
the  Journal  the  following  entries : 

11  Will.  3.    29  Novembris. 

The  House  l»eing  acquainted,  '^  That  the 
bishop  of  St.  David's  had  resumed  his  prifi- 
lege,  in  a  cause  promoted  by  Robert  Lucy, 
esq.  before  the  lord  archbishop  of  Canterbury, 
and  now  dependinsf  in  the  Delegates,  wherein 
he  had  in  this  House  waved  his  privilege ;" 
and  the  said  bis! i up  of  St.  David's  desiring  to 
be  heanJ,  by  his  counsel,  to  tliat  matter : 

Upon  cousideraiion  whereof,  it  is  ordered, 
by  the  Lords*  spiritual  and  temporal  in  parlia- 
ment assembled,  that  the  bishop  of  St.  David's 
ahall  be  heard,  by  his  counsel,  at  the  bar  of 
this  House,  on  Monday  next,  at  11  o'clock  in 
the  forenoon,  what  he  has  to  offer,  in  relation 
to  the  resuming  his  privilege  in  the  said  cause ; 
whereunto  the  lord  arehbtshop  of  Canterbury 
may  ahto,  if  be  think  fit,  be  heard  by  hie 
counsel. 

4  Decembria. 

Upon  hearing  counsel,  for  the  bishop  of  St. 
David's  and  the  archbishop  of  Canterbury, 
pursuant  to  the  order  of  the  29ih  of  November 
last ;  Mr.  Attorney  Genei'ul  apprehending  that 
something  in  this  case  mi^ht  arise,  teuding  to 
the  diminution  of  the  king's  prcrugati^  e  in  ec- 
clesiastical affairs ;  and  desiriug  to  be  heard 
on  his  majesty's  belialf : 

It  is  onlered,  by  the  Lords  spiritual  and 
tem|M)ral  in  parliament  assembled,  that  **  Mr. 
Attorney  shall  be  heard,  on  Wedne^^day  next,  at 
11  o'clock  in  the  forenoon,  what  he  hath  to 
offer  relating  to  this  matter ;  and  then  the  con- 
sideration of  what  was  said  by  the  said  couusel 
on  either  side  shall  be  resumed." 

And  several  lords  were  uauied  a  committee, 
to  consider,  whether,  when  Mr.  Attorney  Ge- 
neral is  heard  on  the  king's  behalf,  the  coun- 
sel of  other  parties  concerned  may  not  be  pre- 
sent :  whose  lordships,  hav  ins  considered  there- 
of, and  inspected  the  Journals  in  this  case,  are 
to  report  their  opinions  therein  to  the  House. 

6  Decembris. 

Upon  bearing  Mr.  Attorney  General,  pur- 
suant to  tlie  order  of  the  4th  instant ;  us  also 
rounsci,  as  well  on  behalf  of  the  archbishop  of 
Canterbury,  as  the  bishop  of  Si.  David's ;  and 
hearing  the  judges,  as  to  the  methods  by  which, 
as  the  law  now  stands,  a  bishop  guilty  of  auy 
ecclesiastical  offence,  for  which  the  puiiihhment 
is  deprivation,  may  be  deprived ;  and  after  de- 
bate of  what  had  been  offered  in  this  case : 

Thequeation  was  put,  *'  Whether  the  bishop 
of  St.  David's  shall  be  allowed  his  privilege?'* 
It  WM  Kiolved  in  the  negative. 


J 
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half.  Andlh*auueonlerihBTin^addid,th&tthe 
lonl  trdibMbnp  of  Canlerbiiry  (if  he  j)WMd} 
aug^t  be  a]0o  heiml  hy  his  counid,  fais  ffrtca 
nbUBad  wrj.  Wrieht,  Dr.  Walker  ind  Dr. 
Coube,  to  jiutify  nil  proesss  aininst  tba 
■hup;  the illegmUiy  wiiervaf hail  beM  hia 
ai  an  inducenirnt  to  the  Hoom  to  realore  the 


biBho|i  li>  hit  pririlffe. 

"  Artwiriliairlv,  the  noint  e       _ 
by  tlic  bi4liuii'Mcoiii><el.  wu.  thai  the 


[Hiint  chiefly  iniiflH  mi 


of  depritiltOB  (upiin  vliieli  the  appeal  (•>  thi 
delr^ttlit  ia  ((ranltil)  hiiTiag  been  paused  hy 
the  amhblgliiip  ul'  Canterbury,  who  bad  no  au- 
thority to  dn  it,  ilip  biihop  had  jnat  reacon  ts 
prnm-i  himtell  bv  hiit  prifite^'e  aa  a  |)ecr,  from 
the  efTectN  ol'  a  wiiteiiee  mi  illi ifal. 
"  8ir  'I'hn.  Pow^ «  Raid,  he  cniild 


dppriratinn  la  at;niiiat  all  ihe  instaiiiYa  uf  for- 
mer times  ;  I4ii(>>nd,  in  the  Cuiii|ueror't  rvign, 
was  ileprlved  by  a  us  nod  ;  and  «o  a  little  alter 
him  wH  WuUiaiibiilKipnf  M'nrrMter;  ene*- 
auicompUiDISHerc  mDdeacraiiiKTha.  ifeckel 
At  haviiifr  luipundnl  the  bialiop  of  Sariim, 
without  •heconiieut  uf  ■iiflraijans;  lince  the 
.  JMbmtali-iti,  llonner  nai  prncaeded  a^iiiitl 
hy  penniuion  from  the  krn|;,  ai  wai  at^rwarrii 


It  u  rcaolvcil,  by  tbe  Lords  H|iiriliial  and 
temporal  in  parliameni  aaaambled,  that  the 
bisbop  of  8i;  Da>id's  thaU  im  be  alloirad  bit 
privilrge. 

15  Fcbruarii. 

Upon  reading  ihc  Pt'tiiion  of  Thomaa  lord 
biabopoiSt.  Daiid's: 

It  w orilend,  by  ilii:  Lotdaanirilual and  teni' 
poral  in  parliimeiil  uueoibled,  ihal  Ibe  laid 
retilUHi  aball  be,  anii  ia  heivby,  rFJeded. 


a  Will.  3.    DieVei 


,  1  Martii. 


Theliordt'biefJiiiliceorhiBinajefljr'aooart 
of  Kind's- lieni-h  haviii|[  bn>ii|[bt  into  tbiillouae 
a  Writ  iirKrriir,  at  the  iii'w.ecutioa  of  Thomaa 
ktc  bishop  uf  St,  Datid'a: 

It  iit  ordered,  by  the  LoriU  apirilDal  and  tem- 
poral in  parliament  osaviiililed,  that  to-murraw, 
at  11  (I'olook,  ihii  liuu-e  will  hear  eaunsat,  to 
thia  point  only,  "  Whether  the  Writ  of  Ertor 
be  pru|>erly  liruuifbt  ia  ihia  caae;"  ami  not  to 
tba  inerili. 

And  a  Committee  iraa  appointed  to  inipeot 
the  Journali,  as  tu  the  mellimJs  of  liring-jog  and 
detiTcring  Writs  ofErrfir  into  thia  House  frota 
die  eonrta  below  ;  and  report  ihdr  oiHnion  to 
fltii  House. 

Hartii  t. 

After  hearing  contisel  thia  day,  aa  nrdatad 
jaaltiday,  upon  the  lord  chief  justice  of  the 
«ourt  of  King's-bencli  hrinKiniC  >t>  a  Writ  of 
Brmr,  at  the  prosecution  ot  Thomaa  late  Uibop 
of  SI.  IMvid's,  to  tliia  point,  ••  Whether  Iha 
aaid  Writ  of  Error  be  projierly  brought  in  thia 
CMe?*' 

It  ia  retotTcd  ypon  tkw 


Hiddleton  (bitbop  of  ft.  Danda)  in  cm 
(ton  ;    aenlcDca  waa  inlecd  executed  ti 


byUw 

arvhbUbop  I'nrr  irdiniirm.  lotlielst  ofquaa* 
Eliaabelh,  the  high  comruiMioD  was  SKt  up  for 
ibal  atnofig  other  purpaatv;  and  it  raonol  ba 
imagineil  ttinl  the  arnbislinp  would  have  ae. 
ac|itMl  the  first  pUea  in  that  commisaiun,  had 
he  belirred  tliatttiauiboniy  w 
The  high  eommi* 


,  arsird  sioKly 
in  himaeir.  The  bigheominimaiiheiu^akiro- 
gated,  the  tight  of  protfcntiairaBd  deprivinga 
biahup  rctuned  into  lbs  bantt  rran  whanea  it 


trbich  lime  « 


la  af  tba  kud. 


naa-juriag  bisbopi  wen  depriaad  i 
codipliaiiUB  with  an  act  of  panianaaat.  tin  that 
these  being  tlia  only  mathoda  of  deprivaiioQ 
that  ware  a^er  pneliaed  in  EnglaBd,  (a  synod, 
a  euaimiaaioo,  or  an  act  of  parliainaol,)  tba 
archbishop  cannot  claim  auch  ao  anltwirily 
from  an  aneiaut  uia^e. 

"  2.  Nor  by  his  lagatine  authority,  irbioh  al 
firat  was  brought  into  the  fciiigdoro  with  great 
diRiculty.  Intlieyear  1100, the  pope'slagata 
was  zealoualy  oppoaed ;  alter  him  anothar  was 
abaolutely  rejsctmt ;  athird  in  ibe  year  113A 
acted,  but  with  gmt  oppotition ;  and  ao  the 
pope  tiuiling  there  waa  no  other  Hay  uf  aatab. 


said  Writ  af  Error  shall  not  be  received  inla 
Ibia  House. 

Die  Veneris,  8  Martji. 

Tlie  HouM  beinc  ibis  day  ivoaeil,   "  To 

make   an  Aildreaa  tu  bia   luajasty,    that  the 

biEhapiii:  of  St.  David's  rosy  not  be  fillod  for 

some  coDTeiiiFiit  time:" 

It  is  ordered,  by  lUe  Lords  apiritual  and 
tamporal  in  parliauiaDt  aswmblod,  that  tlw 
aaid  moiioD  ahall  be  tajuo  into  ooasidcratiuB 
on  Monday  next,  at  13  u'dock;  aiul  all  tba 
Idrdt  summoned  tn  sllend, 

Loi-d  Raymond  ihua  eoneludea  bia  report  of 
what  occiirrFd  in  the  eourt  of  King'a'beneh 
npon  the  biKha^>'i  application  fur  a  prohibition : 
"  Note,  that  after  this  denial  of  the  probi- 
hitioD,  the  bishou  of  St.  Uarid's  petitioned  the 
lord  chancellor  Sunioiers,  to  have  a  Writ  of 
Errorupon  thisdanialortbeprohibition.  Who 
having  some  doubt,  wlieihtnr  it  would  lie  or 
not,  referred  it  to  the  attorney  gciierB) ;  who 
certified  bis  opinion  to  be,  that  a  Writ  of  Error 
would  lie  in  (his  case.  Upon  which  the  Bug> 
gealioD  waa  eatcied  upon  record,  and  the  d«- 
Dial  of  the  prohibition;  and  the  Writ  of  £rror 
waa  granted,  and  (be  whole  record  brought  by 
the  cliief  iuaiice  into  pariianieoL 

"  And  sncrwania,  upon  bearing  of  his  opinioa, 
the  lord*  of  parliameat  were  of  opinioD,  tbal  a 
Writ  of  Error  would  not  lie  iti  this  caaa.  Nol^ 
that  Holt,  chief  juatice,  toU  me,  thai  if  tb» 
Lords  hail  been  of  opinion,  that  the  (irtJubiliM 
ought  to  have  been  granted,  be  IMfcr'mtdd 
baie  granted  it." 

I  btliof  e  iho  hisboptie  waa  bat  tMM  tiH 
iT(»,wlKa»rilHcenMl»ib  tMOaiirtk 
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Uriiioir  liwi  ■otborkj  hert  in  EsflaBil,  made 
Ike  An;MM8bo|>  of  CaaterUiryf  2tf  c^«j  fia/Hf  ; 
but  ivhaterer  porer  he  ipratended  by  virtue  oi' 
tfafti  tille,  was  by  Um  Mlh  «f  iicA«  8,  united  to 
UieerowB. 

*«S.  The  arclibbiiop*!  rigiit  of  yifitalion  can* 
B0t  vntmBX  him  in  prooecdiBff  to  snch  extre- 
aifica  agaioat  a  hiahef :  the  end  of  thai  is  to 
detect  miaearriagety  but  wlien  they  are  de- 
leeted,  the  proeeentioD  muet  f;o  on  in  a  coarse 
thatia  l^;a1  aid  caoanical,  and  the  canon  hiw 
knotra  no  method  of  depriviog  a  bishop,  bnt  in 
aaynod;  alleast  ifthere  be  either  rules  or  in- 
atances  that  may  seem  to  lodge  that  authority 
in  the  archbiabop,  it  will  he  upon  his  grace's 
counsel  to  produce  them.  Nor  is  there  any  act 
of  parliament  that  gives  the  metropolitans  of 
England  such  a  power,  or  et  en  any  power  at 
all  over  tlieir  bittbups.  And  if  in  the  beginning 
of  queen  Elizabeth's  reign,  they  had  dreamt  of 
any  such  jurisdiction  of  right  lieloni;iiig  to  the 
archbishop,  what  occasion  or  indeed  pretence, 
could  there  be  for  vesting  tlie  correction  of  the 
clergy  immediately  in  the  queen  ? 

*^  4.  From  the  reason  of  the  thing,  it  is  no 
way  probable  tliat  tlie  arclibishop's  power  over 
his  suffragans  should  bear  him  out  in  the  de- 
privation of  them :  men  of  the  same  order, 
under  the  same  patronage  of  the  king,  and  en- 
joyinff  the  same  common  rights  oT  peerage 
with  himself.  And  how  is  it  likely  that  the 
House  of  Lords  should  in  any  instance  submit 
the  rights  of  their  peerage  to  the  judgment  of 
one  single  man  P  which  yet  they  do  in  eflfect 
if  an  archbishop  may  proosed  to  deprivation ; 
one  necessary  consequence  whereof  is  the  loss 
of  peerage,  without  any  possibihty  of  appeal  to 
their  lonTships. 

**6.  It  ought  also  to  be  considered  how 
great  a  ahare  the  bishops  have  in  the  govern  - 
nent  of  the  kingdom,  and  that  by  virtue  of  a 
temporal  barony,  whicli  being  at  the  dispoaal 
of  one  aingle  man,  may  easily  be  got  into  such 
handa  aa  ahall  keep  forward  the  destruction 
both  of  church  and  sUte.  (Here  he  spoke 
what  became  an  orator,  of  our  present  security 
in  the  known  goodness  and  mtegnty  of  his 
graoe  the  archbishop,  and  then  proceeded.) 
Suppose  for  instance  the  late  reign,  bishop 
Cartwri^ht  made  archbishop ;  the  bishops  of 
the  province,  npon  one  pretsnoe  or  anotlier, 
proceeded  against  and  deprived,  such  a  dele- 
sacy  appointed  as  shall  certainly  conftrm  the 
ooprivation,  and  men  found  for  tne  purpose  to 
plaoe  in  the  vacant  sees.  Here  in  tlie  com- 
paaa  of  a  few  months,  the  church  is  ntteriy 
rained,  the  stote  very  much  endangered,  and 
all  thia  mischief  done  in  a  canonical  way. 

"  Su-  Bart.  Showers  enlarged  upon  the  griev- 
ance brought  npon  the  bishop  by  the  delegac;|r- 
Witnesses  against  him  received,  though  mani- 
IhaUy  unqMalified,  some  of  tlie  same  delegatea 
appointed  for  the  merits  of  the  cause,  who  had 
heme  the  archbishop's  seotonce,  denied  him 
jortice  in  a  particular  point ;  and  by  this  meana 
hiwuallcnt  off  from  the benetit  of  hia  appeal, 
wkieh  waa  from  avory  thiaf  that  had  own 


dene  agaiaat  him,  while  the  canse  was  depea4* 
iag  before  the  archbishop :  these  grievaaeao 
lead  him  to  seek  protection  in  his  peerage,  and 
no  meinlter  having  power  to  dispone  of  nia  pri» 
vilege  without  tlK  eonaentof  the  Hoaae,  ho 
tiiooght  it  his  duty  to  represent  to  their  kwd* 
ships,  the  many  onforeseen  expressions  to 
which  the  waving  of  it  had  ezpoaed  him :  the 
aentence  particulariy  of  an  incompetont  iadp^ 
the  arehnsbop  by  his  own  single  anthonty, 
which  was  never  known  in  the  church  befora 
the  encroachments  of  popery,  nor  any  where 
exercised  even  by  the  pope's  legatee,  whoat 
custom  it  was  alwaya  to  «UI  a  aynod  on  thoaa 
important  occasions.  The  right  ti^  visiting 
may  be  urged  as  implying  a  ri^t  of  depriva  j 
tion,  as  there  shall  be  cause ;  but  that  is  far 
from  being  a  neeeasary  conaequenoe,  witness 
the  case  of  a  grand  jury,  who  have  a  right  to 
inquire  and  inform,  but  none  to  prosecute  or 
punish.  And  so  the  end  of  an  archbishop's  vi- 
sitational  power  is  to  receive  eomplainta,  and 
also  to  inflict  canonical  cenanres  upon  the  infe- 
rior clergy ;  but  in  the  case  of  a  bishop,  admo* 
nition  is  the  furthest  he  can  go.  This  my  lord 
of  8t.  Davids,  apprehendinijp  to  bo  the  utmost 
extent  of  his  graloe's  authority,  voluntarily  re« 
ceiled  from  his  privilege,  and  submitted  to  the 
prosecution :  a  submission  that  being  grounded 
upon  such  an  error,  ought  not  to  be  interpreted 
an  owning  of  the  archbishop's  rig^t  to  suspend 
or  deprive;  and  therefore  when  instead  ofaa 
admonition  ho  was  surprised  «i  ith  an  appear* 
ance  of  deprivation,  he  thought  for  his  owb 
safety  he  ought  to  return  to  his  privilege,  aad 
out  of  duty  to  the  House  to  desire  thwir  con- 
currence. '  The  rather,  because  the  sentenea 
had  iuileed  left  him  no  other  remedy  ;  a  certi- 
ficate of  his  deimvation  into  the  Exchequer 
wonM  have  immediately  taken  away  his  revo* 
nnes,  and  there  being  in  this  esse  no  aock 
thing  as  a  writ  of  error,  his  privilege,  and  their 
lordahipa'  protecting  of  him  in  it,  waa  hia  oalj 
aanctnary  against  the  oppresskm  of  an  exorbi- 
tant power. 

•'  Dr.  OMish  added,  that  a  depriration  I>t  a 
metropolitan  and  bishops  is  the  constant  doc- 
trine of  the  four  first  general  councils,  and 
therefore  the  doctrine  of  our  own  church.  Aa 
to  the  African  churches,  the  aame  thing  ap- 
peara  evidently  in  their  councila :  another  ealls 
the  bishops  upon  that  account  ia^iees  ordina* 
rim ;  except  this  be  allowed,  there  la  no  posai- 
UKty  of  punishing  an  archbishop,  how  unea- 
nonical  soever.  The  power  of  depriving  a  bi- 
shop singly  and  by  himself,  is  what  tlw  pona 
(after  sJI  hia  contentions  for  authority)  eoiud 
never  get  established  before  the  oouaeil  of 
Trent.  Further,  as  to  the  reason  of  the  thing, 
is  it  not  as  natural,  that  a  biahop.  as  that  a  tem- 
poral lord  should  have  the  privilege  of  being 
tried  per  jmrt$  f  Here  in  England  indeed  the 
king'a  commission  (a  much  shorter,  though  a 
leu  equitable  way)  had  brought  the  true  cano- 
nical method  into  diause ;  but  the  high  com* 
mission  being  abrogated  by  the  10  Car.  S,  ay- 
aodiaal  dapnratioaa  ara  natored  ia  oourse. 
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Nor  can  the  archbisbop  have  any  pretence  to 
deprive  by  hii  own  sinj^le  author ity,  except  it 
be  shewn  that  ho  liaa  such  a  power  vested  in 
him  by  act  of*  |mrliamenl. 

"Ihis,  I  think,  is  the  substance  of  the 
pleadings  in  behalf  of  the  bishop :  to  every 
particular  whereof  it  could  not  be  well  ex- 
pected that  his  grrace's  counsel  should  reply  ; 
their  notice  being*  but  short,  the  case  wholly 
new,  and  many  of  the  instances  and  authorities 
unforeseen. 

"  They  bad  reason,  they  thougfht,  to  be  sur- 
prised that  the  bishop  of  ^^t.  Davids,  after  so 
tong  a  submission  without  the  least  scruple, 
should  now  beg^n  to  dispute  the  archbishop's 
authority.   His  g^race's  predecessor  ha<i  visited 
the  diocese,  and  upon  examinations  taken  in 
right  of  his  visitatorial  power,  su^pemled  the 
bishop:  he notwithstanding-that  collated ;  upon 
information  whereof,  he  was  cited  before  the 
archbishop,  begged  pardon  and  submitted.  The 
present  archbisTiop   proceediuj^   against   him 
upon  the  articles  exhibited  in  his  preilecessor's 
▼isitation,  he  moved  tliat  his  suspension  might 
be  taken  off,  with  which  his  grace  (desirous  to 
treat  him  with  all  possible  tenderness)  readily 
complied.    After  this  folk)ws  a  long  process  of 
four  years,  and  in  all  that  time,  not  the  least 
■uggestiuu    against    his    grace's    authority : 
whereas  by  ail  the  rules  of  the  civil  law,  the 
jurisdiction  of  a  court  is  not  to  be  protested 
against  but  at  the  beginning  of  the  cause,  and 
the  going  on  without  a  protestation  is  always 
to  be  int(*rpreted  a  submission.      Nor  is  there 
any  more  reason  for  the  resuming  of  his  privi- 
lege, just  as  the  cause  was  ripe  Tor  sentence. 
At  the  tirst  beginning,  Mr.  Lucv  had  in  a  peti- 
tion to  their  lordships  desired  tliat  the  bishop 
might  be  obliged  to  wave  his  privilege.     He 
did  voluntarily  wave  it,  the  House  approved 
what  he  did,  and  Mr.  Lucy  withdrew  his  peti- 
tion ;  what  new  emergency  therefore  was  there 
that  should  induce  his  lordship  to  resume  it  ? 
he  knew  the  archbishup  was  to  be  his  judge ; 
that  the  charge  was  simony,  and  that  the  proof 
of  that  charge  must  end  in  deprivation.     Not- 
withstanding all  which,  he  did  not  only  submit 
to  the  procealing,  ami  thereby  drew  the  pro- 
moter into  1,0007.  expences,butdid  at\erwards 
himself  voluntarily  sue  for  an  appeal:    and 
now  puts  a  stop  to  the  proceedings  of  a  dele- 
gacy, granted  upon  his  own  petition  to  the  lord 
chancellor;    As  the  moving  for  such  a  com- 
mission was  virtually  an  owning  the  jurisdiction 
from  whence  he  appealed,  according  to  the 
85th  of  Hen.  8,  so  thay  being  granted,  the  re- 
turning of  his  privilege  is  directly  the  contra- 
dicting of  his  own  suit,  and  an  apparent  design 
to  put  a  stop  to  justice.    The  court  before 
which  his  cause  is  now  depending  (if  we  con- 
aider  the  members  of  which  it  consists,  and  the 
commission  whereby  they  act)  is  perhaps  the 
greatest  in  the  world,  and  if  he  be  innocent, 
will  ui)doubte<lly  acnuit  him ;   if  guilty,  he  is 
not  fit  to  be  honoured  with  a  place  among  their 
iordships. 

'*  As  to  the  archbishop's  power  of  depriving, 
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the  instances  whereby  his  lordships'  counsel 
have  endeavoured  to  overthrow  it,  are  either 
not  true  or  not  condusive.    Stigaitd  was  him- 
self ari'hhishop,  and  therefore  nu  preceileot  in 
the  ]trrsont  case.     With  the  story  of  Wutstan's 
deprivation,  (as  tidd  by  Mat.  (^aris^  there  is 
mixed  such  a  ridiculous  miracle  about  his  cro- 
sier niid  8t.  Kd ward's  tumb,  as  the  whole  rela- 
tion lies  under  the  suspicion  of  a  foigery : 
however,  no  inference  is  to  be  drawn  from  any 
nroc:eedings  under  tlie  Conqueror,  who  acted 
uy  arbitrary  methods,  and  displaced  every  man 
(right  or  wrong)  who  discovered  the  least  dis- 
like of  his  government.      On  the  contrary, 
archbishop  Theoilore  (as  Beile  tells  us)  de- 
prived Wilfrid  by  his  own  authority  ;  Court- 
ney afterwards  excommunicated  the  bishop  of 
Lincoln  f<tr  contempt.    But  a  number  of  pre- 
cedents cannot  be  expected  in  such  a  case :  it  is 
the  glory  of  the  English  church  not  to  aflitrd 
them,  and  it  will  then  be  time  enough  to  |>ro- 
dui'c  more  instances,  when  his  lortlship's  coun- 
sel have  named  the  bishop,  whose  behaviour 
requires  such  an  exercise  of  the  archbishop's 
authority.    Since  the  Ketbrmation  indeeil,  bi- 
shops have  been  removed  both  by  the  king's 
commission,  and  by  act  of  (larliament ;    but 
these  deprivations  were  in  cases  relating  to  the 
civil  government,  and  none  of  them  for  crimes 
purely    ecclesiastical,  as    this    is ;    so    that 
rarker's,  &c.  accepting  a  place  in  the  high 
commission  1  Eliz.  did  not  properly  interfere 
with  the  archbishop's  authority.      At   least 
running  in  the  queen's  nauio,  and  being  estab- 
lished by  act  of  parliament,  he  could  not  law- 
fully refuse  to  join  it.     As  to  the  legatine  au- 
thority, that  is  not  pretended  to  support  his 
grace's  jurisdiction ;   but  thus  much  however 
may  be  said  of  it,  that  being  always  vested  in 
the  person  of  the  archbishop,  many  of  the  ac- 
tions that  are  .ascribed  to  the  legatine  power, 
may  as  well  be  said  to  have  been  done  oy  the 
metropolitical.     It  is  enough,  however,  that 
they   have  undoubtedly  a  visitational  power 
throughout  their  province,   which  implies  a 
right  to  enquire,  to  correct  and  punish,  accord- 
ing to  the  nature  of  the  crimes  detected.    In 
order  to  which  our  constitution  has  assigned 
them  their  proper  courts,  and  the  canon  taw  (a 
part  of  that  constitution)  has  appropriated  cen- 
sures to  the  particular   crimes,  tne    highest 
whereof  is  deprivation,  which  none  can  dmy  to 
be  the  punishment  of  simony.    There  are  in- 
stances, no  doubt,  of  deprivation  in  a  synod, 
but  it  does  not  follow  from  thence,  that  they 
either  have  been  or  ought  to  be  there  only. 
Heretics  have  been  frequently  convicted  and 
punished  by  synods,  and  yet  every  body  knows, 
that  the  ordinary  has  a  right  to  do  it  by  his 
own  single  authority.    Brides,  no  synod  can 
be  calkNi,  but  when  his  majesty  pleases,  nor 
any  matter  transacted,  but  by  his  special  per- 
mission. 

'*  An  equality  between  an  archbishop  and  hii 
bisho|>s  was  insisted  on  by  sir  Thomas  FOwys, 
bnt  what  then  must  be  meant  by  the  expres- 
sions of  Lindwoody  *  In  firtuta  obedieativ  — ^ 
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*  cpiscopni  nostras  jurisdictiani  snbflHns  ;*  and 
(speukinc  of  the  arclibishop)  •  ordinarius  totias 

*  provindc.'  Why,  also,  does  our  own  mbric 
eninin  caoonical  oliedieiice  to  the  metropolitan  ? 
(Here,  b«  I  remember,  some  quotations  were 
produced  out  of  the  canon  law  books,  to  shew 
the  coercive  power  of  an  archbishop  over  his 
bishops ;  bnt  ancient  canons  beinc^  ot  no  weight 
OQ  eitlier  side,  except  it  should  evidently  appear 
that  they  were  received  and  practised  in  Eng- 
land, they  did  not  seem  to  lay  much  stress  upon 
tbem.)  But  it  is  }[et  more  to  the  purpose, 
what  we  meet  with  in  our  own  statutes  con- 
cerning the  jurisdiction  of  an  archbishop.  The 
statute  of  Citations,  restraining  the  power  an- 
ciently claimi'd  by  the  metropolitan,  of  citing 
any  person  Uiroiiji;hout  his  province  originally 
before  himself,  adds  an  exjtress  exception  in 
CSM  of  an  offence  committed  by  the  bishop, 
which  evidently  implies  that  he  had  before  a 
right  to  do  it,  and  that  in  this  (Articular,  they 
confirm  and  ctmiinue  to  him  his  ancient  autho- 
rity. 

*'  The  statute  of  tlie  29  Car.  Qd,  annulling  the 
writ,  ^  de  hteretico  comburendo,'  does  not  re- 
fuse to  the  archbishop  the  full  power  of  de- 
priving |ieraons  under  his  jurisdiction,  as  their 
Dehaviour  shall  give  occasion  for  it.  Nor  are 
the  inconveniences  of  such  an  aHtliority  (in- 
sisted on  by  sir  Thn.  Powys)  a  su&cient 
ground  to  presume  that  the  law  has  not  vested 
it  in  him.  All  laws  have  their  inconveniences, 
and  all  power  is  liable  to  be  abused :  But  this 
is  not  to  be  presumed  without  some  plansiblv 
reason  that  it  will  be  so.  A  confidence  must 
be  lodged  somewhere,  and  where  with  more 
safety  than  in  an  archbishop  ;  whose  authority 
in  this  particular  is  not  so  considerable  as  that 
of  a  bishop  was  before  the  29  Car.  3d,  in  his 
ri^ht  singly  to  convict  of  hereiiy  any  parson 
within  bis  diocese,  and  then  to  give  him  over  to 
the  secular ^udge  for  execution. 

*<  According  to  an  order  of  the  House  at  the 
conclusion  of  the  plead inc^s  ou  Monday  was 
se'oiffht,  Mr.  Attornev  General  attencfed  in 
hiswpTsce  the  Wednesday  tbilowing ;  and  de- 
sired leave  in  his  majesty's  behalf  to  show  how 
far  be  conceived  the  king's  supremacy  to  be 
coocemed  in  this  question,  debated  before  their 
lofdsbips.  He  began  with  a  general  account 
of  tbenatureof  and  extent  of  it,  to  this  purpose. 

•^The  king's  supremacy  consists  in  the  power. 
1.  Of  making  canons.  3.  Of  punishing  ecde- 
aiasticnl  persons  for  the  breach  of  those  canons. 
By  virtue  of  the  first  he  issues  forth  his  writ 
for  calling  a  convocation :  when  they  are  met, 
lie  prescribes  to  them  the  matters  of  which 
the^  ftball  treat :  and  at  last  confirms  or  rejects 
their  resolutions.  In  right  of  the  secfrad,  all 
ecclesiastical  iurisdiction  is  derived  fnim  him ; 
tu  be  exercisetl  according  to  the  limitations  that 
have  lieen  made  from  time  to  time  by  the  sta- 
tutes of  the  rf*alm. 

'*  For  1.  Whereas  the  Archbishop  bad  a  power 
of  citing  any  person  throughout  his  province 
originally  before  himself,  th«  statute  of  Cita- 
tion! (99  Hm.  8J  baa  now  fWtaiMd '  ' 


less  in  the  case  of  a  bishop  committing  any 
spiritual  offence,  and  in  some  other  cases  par- 
ticularly specified  by  that  statute.  3.  There  is 
a  restraint  also  as  to  the  method  of  exercising 
the  spiritual  jurisdictiou.  All  ecclesiastical 
causes  begun  by  the  archdeacon,  shall  (by  34 
H.8,)in  default  of  justice  be  carried  to  the 
bishop,  and  from  thence  if  need  be,  by  appeal 
to  the  archbishop,  whose  sentence  sliaUbe  final ; 
except  only  in  cases  where  the  king  himself  is 
immediately  concerneil,  and  in  those  an  appeal 
shall  be  to  the  upper  house  of  convocation. 
But  by  the  35  Hen.  8,  the  final  appeal  in  all 
ecclesiastical  causes  whatsoever,  is  Jirected  to 
be  from  the  archbishop  to  the  king  in  chan- 
cery. After  this  it  was  enacted  (1  £liz.)  that 
the  queen  as  supreme  head  of  tlie  church, 
should  grant  a  commission  empowering  certain 
persons  to  take  cognizance  of  ecclesiasiical 
matters  originally.  But  that  being  abrogated 
(16  Car.  1)  the  ecclesiastical  jurisdiction  was 
left  to  be  exercised  by  the  method  prescribed 
by  the  35  lien.  8. 

<*  According  to  these  limitations  of  the  king's 
supremacy,  he  had  now  a  right  to  take  cogniz- 
ance of  ecclesiastical  causes,  only  as  they  come 
to  bim  by  ap|>eal :  and  the  statute  (35  Hen.  8) 
having  said  expressly  that  this  apfieal  shall 
be  from  the  archbishop,  without  mention  made 
(directly  or  indirectly)  of  any  other  fierson  or 
society  through  whose  hands  it  may  come  into 
his  majesty's:  it  follows,  that  to  deny  the 
jurisdiction  of  the  archbishop  in  any  eccle- 
siastical case  whatsoever,  is  to  cut  oflf,  in  that 
case,  his  majesty's  cognizance  and  final  judg- 
ment; which  of  riglit  belong  to  him  as  su- 
preme head  of  the  church,  auT yet  by  law  can- 
not be  carried  to  him  but  f rota  the  metropo- 
litan. 

**  Suppose  therefore  a  bishop  to  be  ffuilty  of 
an  ecclesiastical  offence :  where  shall  he  be- 
trie<l  if  not  before  his  archbishop?  In  a  synod 
of  bbbops,  say  some ;  and  others  in  a  convoca* 
tion.  But  both  these  suppositions  are  an 
equal  infringement  of  the  king's  prerogative : 
neither  a  synod  nor  a  convocation  being  courts 
of  the  archbishop,  and  ecclesiastical  cauMS  by 
the  abovenamed  act  coming  to  the  king  from 
the  archbishop  only. 

*'  In  a  synod,  if  the  suffragans  (pretended  to 
be  necessary  for  the  trial  of  a  bishop)  are  to  ait 
there  as  judges,  it  is  not  then  the  archbishop'a 
court;  if  only  as  assistants  called  in  by  the 
archbishop,  as  such  they  gave  their  opinion  on 
the  present  case. 

*'  In  a  convocation, say  others ;  when  tliereit 
no  statute  that  mentions  them  as  a  court ,  be- 
sides 34  Hen.  8,  in  a  particular  case ;  and  even 
in  that,  their  right  of  cotfuizance  was  taken 
away,  by  the  35th  of  the  same  reign.  Further, 
If  the  right  of  judging  a  bishop  had  been  ever 
lodged  in  the  convocation,  it  cannot  be  sup- 
poMd,  but  that  the  law  would  have  specified 
an  appeal  from  them  also  to  the  king,  in  con* 
sideration  of  his  supremacy  in  all  causes ;  and 
therefore  no  such  appeal  being  mentioned,  it 
if,  efidcnt  that  no  auch  authority  was  thought 


luck  more  uriNigl*  agiiMt  iiiynod 
For  WMMM  Umm  are 
bo«h  tW  ofigfaMl  aii4  tft»  uWaMUt  jmIm, 
MHMi  wbooe  leatOBCo  mA  Urn  offects  or  il^ 

iMmr  and  loorMif ,  wkicb  ooioirta  of  tkeir 
•WA  brtlbrea  (bdlh  at  kialMipi  aad  oo  fc«r») 
andoC  othofitko  oioot  koowiiiff  ponont  ib  aM 
tkefaMraaodiMgM^fEoglaiid.  Thnanyde- 
saad  aaa  right ;  and  have  a  yet  Ibrtlter  reKef 
iabis  oi^ieiiy'a  fiiroiir,  where  he  aeea  it  rea- 
aooable  to  mat  areriew. 

«'  Thernore,  the  kiaf'e  fuprcoMUsy  and  the 
yrifilegeoftheiuiyact,aieboth  of  theai  nearly 
ooBceraed  in  thia  nyht  of  the  metrofoiitan,  aail 
a»  plead  ifiraioit  it,  m  an  endeavour  to  the  law 
now  stande)  to  takn  away  all  poaiiMity  of  d»- 
iag  jaitioey  and  therehv  la  give  an  lapanity 
and  enoonragcDient  to  the  grcnteat  ofencea.*' 
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anat theltiBe.    The inoonvaniencce  pretended  i  ^fnM.  procnraloin  I'tiaw  dictrnf.  Dovrino  The* 
ui  the  trial  of  a  biahop  %y  hie  metropolitan^    bm  Bpmoopo  Bfentvcn.  ^oeq.  proem  ateru  l^- 
.  ^.          I.  .       ■         i_^  ^    mn  ooraaa  noWi  in  jndiam  oomparento  at  pra- 

caratora  p'fati  Roherti  Lney  Senteotiani  ferri 
ct  jaititiam  ftevi  ex  parte  oflkii  noetri  eonam 
dictwn  Ep'nm  Menarao.  proeuritore  ?  ero  dioii 
Bpiaeopi  neneteneli  as  direetione  p*fiMi  IW- 
■B  EpiMOpi  Menevenaa  nil  pan  parte  ana  in" 
atanter  reepcctiva  peetulantiona  at  pelentibaa 
Riniatoq.  primitna  per  noa  lato  et  Integra  pro- 
enen  in  hnjnemodi  Canm  ei? a  aegotia  coraaa 
nahia  hnbito  H  ihcto  ne  diligcnter  receoaito  oh- 
eervatie^  do  jura  in  baa  p'to  obeervandia  ad 
nortrte  fJwtiaiiiM  deflnitivs  lire  neairi  AnnKa 
Docreli  prohulonem  ia  hqjaemodi  Caaaa  eivn 
Ncgotio  ftiand.  me  diurinMi  proeadenduai  lore 
at  pronatoina  in  hone  y^m  aeipnlar  modem 
Uma  per  aeta  mnetitato  deducta  propeaita  ea- 
hibiia  altigata  probata  parker  el  oaofeeeala  in 
Cann  aire  Ncwolio  p'd  oompertmua  loeulaoter 
at  invenimua  ifietom  Rohertum  Lucy  precnra- 
torem  Officii  neatri  Intentioncm  dieti  Ofteit 
Dostri  in  quibusd.  actie  AUegationibua  aliiei|. 
profMieitia  et  exhibitia  dadnct  et  ex.  pnrle  officii 
D*ri  in  hujnimodi  Cnwa  eira  Ncgotto  datia  el 
admiarift  el  penea  Regfiftmm  n'rnm  remaaenti- 
hue  (^|iMeqnidero  Artiouloa  Allegatkmea  aliaq. 
araponta  et  ezhihita  avo  hie  lectie  et  inaertia 
balinnus  et  haberi  rolumni)  aoffieienlar  et  ad 
afannm  quoad  iaferioa  per  noa  pionnacianda 
fundmai  et  probaaee  aihihL  effwtuate  ex  parto 
nut  per  pnrtem  aniedicti  TlienMB  Spiacepi  Me- 
nereaaia  in  haa  Cauaa  aiva  hoc  KegiMio  excep* 
torn  deduetnm  propoeitnm  aUegatnm  ezhibi- 
lam  autprahatom  fuisiaa  et  eeee  qnod  inten- 
tionem  Officii  noetri  (quond  inferiaa  pianonci- 
nndn)  ehderH  neu  qnaoiodoKbeC  enerraret  id 
oirao  NoaThonaa  Archiep'oa  p'de^ne  Chri*  ao- 
mine  priflftitna  inrocato  aeipeum  8e(nm  Deum 
oanKa  n'ria  p'pooeos  aaaidcntibuf  oelia  in  hae 
Ganen  aire  boo  Negolio?enembiliboa  firalriboa 
noatria  Domiaif  Henrico  Londinenai  OnUelnM 
Wignmienai  Gilberto  Snriabnrieoai  el  Johanna 
Oaouienai  none  autem  eleeaD  Coven,  el  Lichen. 
rmpeclire  p'miaaiono  diriaa  Bpiacofna  habitaq. 
provida  et  oratnm  delibevmiene  aupcr  jp^miaaia 
p^om  Thomam  Hanavanaam  Bpiaeopnro 
enidaro  Johanni  Medley  CKco  ipaioa  TbaoBal 
EpiacopiBfenerenahieaEeafavnnflaoli  i'bandaaa 
de  CUddy  hi  fiool'in  aun  Cntbadvali  Mnnefett. 
fnndatam  el  Arobif  natnmMenevanaam  lnp*4etn 
EoePia  foadatnm  necnan  DigniMilaaa  Theaau- 
rarii  in  Eodaaia  CoRegiataChriatt  Bneonianaia 
in  p'dietn  Hooaai  Meneveo.  fhndnmm  tnrpin 
ktcri  et  proprii  qnaalua  Canaa  mtarvaniantibaa 
ffnnde  pacta  et  Symoniacn  pmriCala  onnlnhma 
p^fttoroq.  Thaoaam  Ep'um  Manavan.  poal 
Callntionea  reapedivn  p^dietaa  fhMseua  at  eaaa* 
fcmunla  dideram  p^lamla  Archi'naina  at  Dig*- 
nilaitia  Thaaannn  per  aa  el  anoa  par  phwaa  an- 
peraapsae  at  raaapiaaaaa  r 


[By  tfaa  fiwaur  of  afar  William  Scott,  1  have 
aiamined  the  Raoorda  of  the  Proceedingv 
before  the  Eccleaiaatieal  Judgea»  relative  to 
thia  caan,  which  are  extremely  prolix. 
The  (Wat  entry  of  the  procecdinga  before 
the  arehbiahop,  ia  dated  Oct.  S4,  1695, 
when  biahop  Wataon,  in  peraon,  under 
pralaatntion,  &c.  dechaad  thai  be  waa  ad- 
viaad  ly  great  lerdi  to  take  care  that  he 
did  nolfaiag  to  the  pr^adioa  of  the  privi- 
lege  of  their  Houae,  or  to  that  effect, 
The  dc6nitive  aenlence  of  the  Delegatea 
ia  aa  followa :] 

TsVOft   SSMTEITTIA  PEft  DOMINUM  AB- 
cniEPISCOFOM    LATJB. 

**  la  Dai  Nomina  Amen  anditia  viaia  el  inlel- 
laaiia  no  plennria  ct  matnr^  diannmij  per  noa 
Tmwiiaaa  pfovidantih  divinh  Cant.  Anmiapia" 
oopom  totiua  Anglis  primaiem  el  Mataapolila- 
■am  Mcritia  et  (SrcumatantiiacaJBadam  CaoaK 
aiPfe  Negotit  Connationia  iaatitatt  ax  Officio 
■oatra  pramoto  oon.  Dooainnm  Thomam  Wat- 
aan  oncrm  inaaioflnB  naiaiaaietn  permMMnn 
divina  Meneven.  EpiMWpnm  profincha  noatrv 
CantuarienaiaSuflFraganeum  propter  diveraaCfi- 
mina  aire  exaeaanaet  yrwatrtim  CrimanSimoniaB 
aiva  SjrmoniacK  pravitatia  qow  aive  qnod  aoram 
nobia  in  judieio  inter  Robertam  Lucy  Anni* 
IpBmm  jpmrootorem  Officii  noatri  diotnm  nagn- 
timn  aive  Officinm  noatrum  promovenlem  ax 
nail  et  p'fotum  I>8nBinam  Thomam  Bpiaoapam 
Maneven.  contra  qiiem  idem  negotium  aire  a(^ 
ilcinm  ueamm  pramovelnr  ex  altera  p'tibna  din^ 
veriabaaur  vertitnrf.  adbaie  etpandefindi 
Tevmiaof .  ad  andiend.  antantiam  n'inm 
aitivam  m  dicta  Caaan  m%  nag. 
p^thtof.  Rabeitn  Lnoy  pMMloM  MW  aaMfl 


nimna 


proprioa 
et  per  prseen 


aoDvattime  nranuncMBBna  iiaoar> 
praaentee  dedaramus  p'Aanmq. 
laannm  Menavenaona  Bcrlmiara 


KpMaapnm 

"^        '       da  Bmtnogh 
Dioaeal  EMarn  (qaam  rirtntn^foculaMii 
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ChriMo  patre  Oali^tmo  naper  Arcbiepitcopo 
ChuHntrieii.  p'deceiMre  nostro  obteotce  el  au- 
thoriMa  R^gitf'eoDflmiatfle  titulo  OommendB 
mimitt  eon  omnibus  proventibon  et  emola- 
mmtii  ad  dictam  Rectoriam  pertinentibot  va- 
lanlen  annuatim  nimiDam  ootopota  et  quinq. 

librarum  monetiB  Angliee  aut  eo cuidam 

Gnlitlino  Brooks  Cterioo  aut  saltern  proClerico 
saerit  ordinibus  insignito  se  cerente  et  pro  tali 
a  »*ftto  Thoma  Ep'o  pM'co  habito  et  reputato 
ad  Cartninnni  vitce  p'd  Gulielmi  Brooks  si  p*fk* 
tui  Thomas  Ep'iis  etiam  durante  Termino 

S'dielo  in  ? ivis  existent  Contractu  in  scriptis 
abito  et  celebrato  sub  annuo  ledditu  riginti  * 
fldlidoram  sibi  p'd  Ep'o  Meneren.  solfen- 
ikirnm  locasse  p'tatuniq.  Thomam  Ep|uin 
MenercB.  Coniendatar.  R'oorin  de  Bur- 
tpogh  p'dfcit.  in  eod.  contractu  Coram  a'iarum 
paraehinarum  pVse  de  Burroogh  p'dict 
et^  onoia  Minisleria  et  Officia  Eeclesiastica 
ibidem  eelelnvnda  et  peiwenda  in  p'dictum 
GoKelmum  Brooks  transtuTisse  eidemq.  oom- 
misMBe  et  postea  possessionem  RedoriKo'dictse 
eidem  Oulielme  Brooks  tradidisse  p'fatumq. 
Thomam  Bp'um  Meneven.  aliopacto  menu  sua 
propria  totaliter  scrlpto  et  nomine  suo  manu 
aua  propria  subscripto  et  sigilio  suo  proprio 

a'  jpllaloex  incontinentiad  contractom  p'diotoro 
liecto  et  apposite  promississe  et  seipsum 
ooKgasse  pMicto  Gulielmo  Brooks  ut  ad  roga- 
tom  p'dicti  Gulielmi  Brooks  ipse  Thomas  Epis- 
oopus  et  Comendatarius  p*diclos  Rectoriam  de 
Bormugfa  p*d  resignaret  et  Vacnaih  dimitteret 
p'fktumq.  Thomam  £p*um  et  Comendatarium 
p*d  ratione  et  Cootemplatione  p'dictorum 
napective  contractu um  a  p'dicto  Gulielmo 
Brooks  Summam  ducentarum  et  viginti  libra- 
ram  monete  Anglite  petiise  et  ex  pacto  reali- 
ter  recepisse  Et  Nos  Thomas  Arcniepiscopus 
et  ludex  pMcus  contractum  pMcum  cum  pacto 
p'deo   ex    iocontinenti    adjecto 


ex    iocontinenti    adjecto    numeratione 
pteuniB  pMicife  intenrcniente   fuisse  et   esse     bitb  antquovis  modointercssentibus  Uegistra- 
Bjnraniacum  ludicamus  Kt  turn  ratione  Colla-     riis  KegViorum  ]>eputatis  noUriis  publicis  aut 


Ten^m  Juramenta  de  jure  et  per  Statubtliigof 
Regni  Anglias  ab  omnibus  ad  sacros  Ordinea 
admittendis  p'standa  et  subeunda  et  ab  omnibus 
Bpiscopis  liujus  Kegni  Anglise  in  collatione 
Sacrorum  ordinum  Clericis  Ordinandis  dete- 
renda  et  ministranda  compluribus  Clericis  ad 
sacros    Ordines   ab    ipso   Thoraa   Episcopo 
o'dco  in  festo  Sancta  Trinitatis  Anno  Domrai 
Mil'imo  Sexc'esimo  nonage'mo.  primoadmiasis 
non  solum  non  detulisse  sed  etiam  scienter 
et  uhro   quondam   ipsius   Thomse   Episoopi 
p'dicti  Secretarium  tempore  p'dicto  liibrum 
ID  quo  Juramenta  p'dca  scripta  erantafierentem 
?oce  et  signis  pronibuisse  et  repulisse  et  sic  per 
ipsum  Thomam  Episcopum  Meneren.  p'dictum 
stetisse  quod  juramenta  p'doa  tempore  Vdicto 
a  Clericia  p'dcis  suscenta  non  erant  p'fatnmq. 
Thomam  JBpiscopum  Meneven.  postea  (vix.j[ 
▼icesimo  quarto  die  Septembris  Anno  Domini 
mil'imo  sexce'simo  nonage'simo  tertio  coniplurea 
alios  ClericoB  absq.  delatione  ministratione  aut 
susceptione  Juramentorum  p'dictorum  ad  8a« 
eras  Ordines  promovisse  et  admississe  p'fatnm 
tamen  Thomam  Episcopum  p'dictum  in  Li* 
teris  onlinum  Clericorum  p'dcorum  tam  in 
festo  Trinitatis  p'dictee  quam  viceaimo  quarto 
die  Septembris  p*d  Ordinatorom  manu  sua  pro- 
pria respective  subscriptis  et  sigiNo  suo  Epis- 
copali  respective  sigillat  universis  notum    fe- 
cisse  et  certa'ss*.  Juramenta  dejure  requisita  el 
necessaria  a  Clericis  p'dictis  ad  sacros  ordines 
temporibus  respective  p'dcis  promotis  suscepta 
fuisse  in  magnum  Reipnblicfle  et  EccPiie  detri* 
mentum    et  p'judicium    p'fatuniq.   Thomam 
Epum.   Meneven.  in  p'minsis  Crimen   Falsi 
comississe  et  perpetrasse  nronunciainus  dccer- 
uiiuus  decliitanius  ct  adjudicamus  per  p'scntes 
p'fatuniQ.  Thomam  E|ium.  Meneven.  Culla- 
tionps     Institution's    SSequestraco'es    Rclaxa- 
tiones  Liceutias  Dispensaiiones  et  alia  Jurisdic- 
tiunis  Ei'clesiiasticaf  acta  nullis  convocatis  adhi- 


tibnum  p'dictorum  p'brniJic  archinatus  et  dig- 
Bitatis  Thesaurarii  Johanni  Medley  p'dicto 
fiictanim  turn  ratione  contractus  et  pacti  et 
receptiouis  8umniic  ducentarum  et  viginti 
librarum  p'd  p'fatnm  Tliomam  Episcopum  Me- 
neven. detestabile  Simonitc  Crimen  commisisse 
et  perpetrasse  et  iiiisse  et  esse  Simoniacum 
pronunciamuii  deceminius  adjudicamus  et  per 
p|sentefl  declaranius  p'fatum  etiam  Episcopum 
Thomam  Menevenscui  subditos  snos  pluribus 
exactionibus  iniquis  pnegravasse  vexasse  et 
oppressisse  pro  Collauonibus  Instituc'onibus  et 
procuration  ions  sum  mas  excessivas  et  multo 
majoipsquam  de  jure  et  consuetudine  Ditece- 
seos  Meneven.  licuitMolUplicatis  etsiepiosite- 
ratis  «icibus  ab  iisdem  subditis  suis  turpis 
locri  et  proprii  queestns  Causa  exigendo  et 
nsnibos  propriis  frequenter  recipiendo  in  ipso- 
ram  subiiitorum  suorum  graTamen  non  modi* 
cum  et  Ecclesiieet  Officii  sui  Episoopalis  grave 
•eandalom  pronunciamus  et  per  p'sentes  decla. 
ramus  p'fatumq.     Thomam   Ep'um   Mene. 

*  Qu.  An  figmti  Tel  qulnqueP 
tOL.  XIV. 


all  is  Testibus  legitimis  celebrari  expediri  de- 
cemi  et  sub  sigiMo  suo  emanare  fecisse  clam 
secrete  et  clandestine  pronunciamus  decemi- 
mus  et  per  p'sentes  declaramus  undo  fraudibua 
secretis  locus  apertus  et  controversiis  de  jn* 
ribus  singlor'  occasio  data  et  tia  pate  facta  est 
in  p'judicium  et  gravamen  publicum  Hsc  et 
quam  plurima  alia  Crimina  enormia  et  exoessua 
in  proireiisu  hojus  causiB  sive  n^fotii  apparentia 
et  probata  Qutc  pro  his  etiam  msertis  et  pro- 
nunciatis  haberi  volumus  contra  Hacros  Ca- 
nones  et  leges  in  Ecclesia  Anglicana  receptaa 
et  stabilitas  p'fatum  Thomam  Epn'm  Meneven. 
Fama  pubhca  difiereote  Rei  evideutia  aliisq. 
juris  ft  facti  prolwtionibus  in  grave  scandalum 
Eccl'ice  Meneven.  Provtncie  nostra  Cantua- 
riensis  et  discipline  Eccl'is  AngUcamc  et  Ca- 
tholicse  et  bonomm  omnium  commissise  et  per- 
petrasse sero  Ucet  et  serio  convictum  pronun- 
ciamus et  per  p'ntes  declaramus  Idcirco  Noa 
Thomas  Arcliiep'us  et  Index  antedict us  p'fatum 
Thomam  Watson  Sacra  Theologis  Professorein 
ab  omni  honore  dignitale  et  loco  suo  Episcopi 
Eed'ia:  Cath'is  Meneven.  cum  suis  juribus  it 
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fertiDfntiit  imWenifl  et  ab  omni  officio  ct  id- 
BHDisCrttione  Episcopali  et  ab  omni  bencficio 
eoclMiaatico  deprivanduiD  amoveDdum  et  depo- 
neoduin  fore  de  jure  debere  pronunciamiia  de« 
ceniiinus  adjudicamus  et  per  p'senles  declara- 
mus  et  pMatum  Thomain  natsou  ab  iisdem 
HoDore  Di^nitate  et  loco  siio  Episcopi  Eccle- 
mm  Menefen.  p'dicti  et  ab  omni  officio  et  ad- 
miniilratione  Epitoopali  etab  omni  beneficio 
Ecdesiastico  (JtiMicia  id  potcente)  depriTamiM 
amoftmus  et  de[>onimus  per  p^sentes  pi'atumq. 
Tbomam  Wat&on  per  p'sentea  raovendum  fore 
deoernimiis  aicq.  per  preaentes  monemua  eiq. 
interdicimus  ne  m  postenim  habitiim  Ordiiii 
Epiaeopali  competentem  et  proprium  et  ab  Epis- 
copia  bi\jui  Regni  An^life  geri  solitum  cerere 
aut  induere  aut  qiiibuscanq.  Inaipiiis  Episco- 
palibos  uti  p'lumat  sub  pKoa  majoris  Excom- 
municationia  Sententie  in  ipaum  Tbomam 
Wataon  in6igends  p'fatumq.  Tbomam  Wat- 
ton  in  cxpensis  lecritimis  ex  parte  Roberti 
Lucy  promotnris  officii  noatri  in  hac  causa 
aire  DOC  negotio  factis  ct  faciendis  eidem  Ro- 
berto Lucy  aut  procuratori  suo  aoW endis  con- 
deoMiandum  fore  et  condemnari  debere  ad 
omnem  juris  effectum  pronunciamus  decer- 
nimua  et  declaramus  sicq.  condemnamui  per 
p'sentea  Taxationeni  vera  sife  inoderationero 
expeniarum  pM  nobis  aut  successoribus  n*ris 
rescnrando  reservamus  Hac  omnia  et  singula 
p'misaa  pronunciamus  decemimus  et  d^la- 
ramus  per  banc  nostram  sententiam  dcfinitivam 
aive  hoc  nostrum  finale  deoretum  quam  sire 
qnod  iu  hac  Causa  sive  hoc  nogutio  feriraus 
ct.promulgamus  in  hiis  script  is. 

••  Tho.  Cantuar." 


Bishop  Burnet,  as  to  thil  Case,  says, 

"  Dr.  Watson  was  promoted  by  kin^if  James 
lo  the  bishopric  of  St.  David's ;  it  was  believed 
that  he  gave  money  for  his  advancement,  and 
that,  in  order  to  the  reimbursing  hiinself,  he 
sold  most  of  the  spiritual  prelrrmt^uts  in  his 
gilt :  bv  the  law  and  custom  of  this  church, 
the  archliiNhop  is  the  only  iudge  of  a  bishop, 
but,  U[ion  such  occasions,  he  calls  for  the  as- 
sistance of  some  of  the  bishops ;  he  called  tor 
•ix  in  this  cause ;  I  was  one  of  them ;  it  was 
proved,  that  the  bishop  had  collated  a  nephew 
of  his  to  a  great  many  of  the  hest  preferments 
in  his  giil,  and  tliat,  for  many  years,  he  had 
taken  the  whole  profits  of  tnese  to  himself, 
keeping  his  nephew  very  poor,  and  obliging 
bim  to  perform  no  part  of  his  duty :  it  was  also 
proved,  that  the  bishop  j^havingl  obtained  leave 
to  keep  a  benefice,  which  he  held  before  his 
promotion,  by  a  Commendam  (one  of  the  abuses, 
which  the  Popes  brought  in  among  ua,  from 
nhich  we  have  not  b^  able  hitherto  to  free 
our  church)  he  had  sold  both  the  cure,  and  the 
profits  to  a  clergyman,  for  a  sum  of  money, 
and  had  obli^d  nmiseif  to  resign  it  upon  de- 
mand ;  that  IS,  as  soon  as  the  clergyman  could, 
l>y  another  sum,  purchase  the  next  presentation 
of  tlie  jiatron :  these  things  were  fully  proved. 
To  these,  was  added  a  charge  (tf  many  oppres- 


sive feet,  which  being  taken  for  benefices,  that 
were  in  his  gif^,  wete  not  only  extortion  but  a 
presuimitive  simony :  all  these  he  bad  uken 
himself,  without  makine  nae  of  a  register  or 
actuary ;  for  aa  he  would  not  trnst  those  ae- 
crels  to  any  other,  so  he  swaUowed  up  the  fees, 
both  of  his  chancellor  and  regiater;  he  had 
also  ordained  many  persons,  without  tendering 
them  the  oaths  enjoined  by  law,  and  yet,  iu 
their  letters  of  orders,  he  had  certified  under 
his  hand  and  seal,  that  they  had  taken  those 
oaths ;  this  was  what  the  law  calls  *  Crimen 
*  falsi,'  the  certifying  that  which  he  knew  to  be 
false ;  no  exceptions  lay  to  the  witnesses,  by 
whom  these  things  were  made  out,  nor  did 
the  bishop  bring  any  proofs,  nn  his  si<[e,  to 
contradict  their  evidence ;  aonie  affirmed,  that 
he  was  a  sober  and  regular  man,  and  that  he 
spoke  oflen  of  simony  with  such  detestation, 
that  they  couM  not  think  him  capable  of 
committing  it :  the  bishop  of  Rochester  with- 
drew from  the  court,  on  the  day  in  which  sen- 
tence was  to  be  given ;  he  consented  to  a  sus- 
pension, but  he  did  not  think  that  a  bishop 
could  be  deprived,  by  the  archbishon :  when 
the  court  sate  to  give  juilgment,  the  bishop  re- 
sumed his  privilege  of  |)oerage,  and  pkeaded  it ; 
but  he,  having  waved  it  in  the  House  of  Lords, 
and  having  gone  on  atill  submitting  to  the 
court ;  BO  regard  was  had  tv  this,  since  a  plea 
to  jihe  jurisdiction  of  the  court  was  to  be 
offered  m  the  first  instance,  but  could  not  be 
kept  up  to  the  last,  and  then  be  made  use  of: 
the  bishops,  that  were  present,  agreed  to  a  aen- 
tence  of  deprivation :  1  went  further,  and 
thought  that  he  ought  to  be  excommunicated. 
He  was  one  of  the  worst  men,  in  all  respects, 
that  ever  I  knew  in  holy  orders :  passionate, 
covetous,  and  false  in  the  blackest  instances  ; 
without  any  one  virtue  or  good  quality,  to 
balance  his  many  bad  ones.  But,  as  he  was 
advanc«<l  by  kiiiff  James,  so  he  atuck  firm  to 
that  interest :  and  the  party,  though  ashamed 
of  him,  yet  were  resolved  to  support  him  witli 
great  zeal :  he  appealed  to  a  court  of  delegates  2 
and  they,  about  the  end  of  the  year,  connrmed 
the  arclihishop*s  sentence.  Another  prosecution 
followed  tor  simony,  against  Jones  bishop  of 
St.  Asaph,  in  which,  though  the  presumptiona 
were  very  great,  yet  the  evidence  was  not  so 
clear, as  in  the  former  case:  the  biahopain 
Wales  give  almost  all  the  benefices  in  thc^ 
diocese ;  so  this  primitive  constitution,  that  is 
still  preserved  among  them,  was  scandalously 
abused  by  some  wicked  men,  who  set  holy 
things  to  sale,  and  thereby  encreased  the  prcgu-> 
dices,  that  are  but  too  easily  received  both 
against  religion  and  the  churcb/' 

•*  The  deprived  bishop  of  St  David's  comr 
plained  of  the  archbishop  of  Canterbury ;  firat, 
for  breach  of  privilege,  since  sentence  was  past 
upon  him,  though  he  had  in  court  claimed 
privilegeofpaili^nent,  to  which  no  regard  had 
been  paid :  hut  aa  he  had  waved  his  privilege 
in  the  House  of  Lords,  it  was  carried,  dler  • 
long  debate  and  by  no  great  miyority,  that  in 
that  case,  he  conkt  not  resume  bis  privil^. 


469]  ^  Smamf  md  (0xr  Grma. 

Ha  monlad  aekt  to  the  arcbbiihi^'i  juritdic- 
tioii,^  ud  pratended  that  he  oootd  not  jodge  m 
'''-^  *),  but  ID  kijDod  of  the  biiho|i«af  the  pro- 
,  ucordiiig  to  the  rnlea  of  the  primitiTv 
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d  teoth  eentury  domward, 

baih  popci  and  liiiq;*  had  conovrad  to  brin{( 
Ihif  power  cingly  into  ihe  hand*  of  the  metra- 
MlHaDa ;  that  thia  wai  the  comlant  practice 
In  Englaiid  berore  the  ReformalioD  ;  that  by 
the  pibviuonal  daaw,  in  tbe  act  pait  in  tbe 
95th  of  HvDry  tbe  8th,  that  ein|Mwered  39 
penon*  to  draw  a  new  body  of  cboreh  lawi,  all 
ibniKr  lawa  or  cuitomi  were  to  conlinne  in 
force,  till  that  new  body  if  prepared  :  *a  that 
the  power,  tbe  iDetmpoIitaa  than  waapoaMaaed 
of,  atood  oonflnned  by  dialelauae:  it  it  trae, 
during  ibe  high  commiMien,  all  proceeding! 
acaiM  Uahop*  were  broughl  Mbra  that  court, 
wnich  prooteded   in  a  aoniDnry  way,  and 

X'  1*1  whose  aenteuce  no  appeal  lav ;  hot 
that  court  wa*  taken  aw»r,  •  full  dedara- 
tion  waa  made,  by  an  act  of  parliament,  fbr 
conlinaing  the  power  that  was  lodged  with  the 
metropohtan.  It  wai  abo  urged,  that  if  the 
biohop  bid  any  execution  to  the  archbiihop'i 
juriadietion,  tliat  ought  to  have  been  pleaded  in 
the  first  ioatauce,  and  not  referred  to  the  con- 
Glaaionof  all:  nor  could  the  archbiihop  erect  ■ 
new  court,  or  proceeil  in  tbe  trial  of  a  biiliop  in 
any  mhei  way,  than  in  that,  wbidi  wai 
wamolcd  by  law  or  precedent.  To  ill  this  do 
anawer  waa  maile,  hot  Ihe  binineaa  wai  kept 
up,  and  put  oiT  by  many  delays ;  it  was  said, 
the  thing  was  new,  and  the  Huuae  wai  not  yet 
well  apprized  of  it;  and  the  lait  time,  in 
irbirh  the  debate  was  taken  up  in  the  Huuie, 
it  ended  in  an  intimation,  that  it  wia  hoped  the 
king  would  nnt  fill  that  see,  till  the  Home 
should  be  better  laliified  in  the  point  of  tbe 
archbishop's  authority :  «>  tbe  bishopric  was 
not  diipoKd  of  fiir  lonie  years :  and  this  un- 
certainty put  a  ir«Bt  delay  lo  tbe  proceai 
against  the  other  Welsh  bishop,  accuaeJ  of  the 


The  record  coofirnia  Burnet's  reprcaentntion, 
that  Sprat  diacontinued  hn  attendance  as  a 
iDeaber  of  the  court,  before  which  were  had 
Ihe  proceedings  againat  WatM>n.  Aa  to  Sprat, 
aee  vol  0,  p.  303.    Vol.  11,  pp.  491, 1051. 


Wation  being  a  furioua  Jacobite,  waa  t»- 
gaitled  fayotheraoflbalclaMaaaaorlofniar' 
Ijr.asd  tbe  proceediiws  against  him  were  im- 
pngned  and  defended  in  oumeroas  public*- 
iHwa;  among  uthera,  were,  The  Bishop  of  St. 
David's  Caaa,jiublish«d  in  IWO.  Letter  from 
a  Person  of  Unalily,  oonceniinK  the  ArebU- 
•hop'aSMilnicepfOepritation.  TbeExtiaor- 


TbeMhnringBretheaccoiiDtsiriren  ofWaU 
son,  by  Godwin  and  Browne  Willis: 

"1687,J>c.  e,3.  Proxime  success! t  Thomas 
Wataaa8.T.P.aIiqDsndD  e  CutlegioD.  Joannis 
ErangelistK  Cant,  coosecratut  ricesimo  sexto 
Junii,  1087.  Vir  eo  sane  nomii 
qnod  Ecclnitt  Cathedrali  reficienda  et  e 
naodaoperamimpenderat  utilisMroam.  Vemm 
idem  anno  1699,  crimioisKmoDiaci  reus  Gorani 
HetropditaiM  et  aex  Bpiscopis,  una  aBiitenli- 
bus,  rocabatur ;  el  causa  uirinque  dicta,  cum 
hcti  probationes  satis  vulida  esKnl  ah  ,bccu- 
santibui  allalK  I  Augusti  lerlio  a  AletrupolituDO 
judice,  aaientientibos  una  sasessoribua  (uno  tan- 
tnm  excepto)  Bpisconitu,  ^uem  torpiter  admi- 
oistraTerat,  prir atus  discesMt.  Terom  ad  forum 
ciTileapellationefBClaleiruleiornmartibuBusus, 
litem  in  Inngum  protraxit ;  sed  cum  ubiqna 
riclns  abiinet,  poatremn  adsnpmnum  tribuuil 
regni  Procerum  proTor^Tit  anno  ITOS,  et  cum 
ibi  nihil  proficeret,  cam  infsmia  profligatus  ad 
patrimonium  soom  in  Wilbraham  Hsgni,  non 

trocul  a  Canlmbrigja  accesait,  ihi  Ktateni  leni* 
iiD  misere  traheni,  octogenarius  obnt  anno 
1T17-"     Francisci  Oodwioi  primo  Landsren- 
dein  Herefbrdemti  Episcopi  de  prmulibiia 


Aoglit)  Commeotarius,  &c.  ;ip.  586,  9. 1743. 
"  Thomaa  Watson,  D.  D.  ffHkiw  of  St. 
John's  Collt^,  Cambridge,  and  rectur  of  Bo- 
rough Gretn  in  that  county)  was  conBecrnlcd 
Juue  36,  1687,  by  the  urcliliiEihnp  of  Canter- 
bury, in  tiie  preseliee  of  the  biihopsof  Riiehes^ 
ter  and  Chester.  Un  August  3,  1699,  lie  waa, 
for  pretended  rharfies  of  aimony,  deprivei^ 
hating  been  all  tlic  limp  he  sate  here,  muck 
maligned,  and  not  long  af^er  bii  eirctioa,  into- 
lerably affmntnl  and  iiisiilled  by  the  rabble. 
He  ii  still  liiing,  and  being  an  opulent  man, 
bi*  disbursed  lureral  sums  in  charity,  and  on 
tbe  public,  as  may  be  seen  in  a  bonk  entitled, 
A  Urge  Summary  View  of  (lie  Articles  exhi- 
bited against  him.  and  the  Proufi  made  thereon, 
printed  in  tbe  year  1701,  in  a  roluminous 
quarto ;  which  author  would  have  the  world 
to  believe,  that  this  biibnp  suffered  on  accounl 
of  attempting  to  oblige  hiscanons  ofSt.  David^ 
and  other  hts  clergy,  to  residence ;  and  that, 
had  ha  continued   here,  be   would  hate  ex- 

Kuded  a  great  deal  fbr  ihe  good  of  his  church. 
» inalancea  in  aome  of  hit  charities,  *ii.  in 
fail  laving  out  abote  000'.  in  repairing  Ihe  de- 
cayed emaeoMil  palace  at  Abevuilly.  aod  bouM 
at  BrcckiMicV ;  and  of  bin  hatiue  given  aa 
oiDch  to  hiacullegeatSt.John'i  at  Cambridge, 
to  buy  living* ;  400<.  for  a  charily  at  Hul) ; 
aod  laid  out  abote  500/.  in  bniliiing  and  repair- 
intt  his  paraoDSge  house  and  church  in  Cam- 

- -.      „i  .       J  o.    .X-  ■  1    E.        bridffeshire :    iolo  which  county  as  I  am  in- 

^17  f^  Of  the  Bishopof  «■  0«T<dt  h"  ,  f„^  he  i.  retired  and  there  fives  on  his  for- 
Ihw eleand.  '-fluHniary  ^pw  of  Iha  Biahop    .       „'  u 


tt  St.Da>ida-  CaM,byarJfdiuCoke,L.L.D. 
ITOl.  Lais«  Review  of  tb«  Stinmiar;  View, 
1709 1  lhiawatdn)rnn>h*FeRiiaefi,aiidan 
t  vT  it  wu  MnnA  H'iiM- 


139. 


'    Willis'tSuney  ofSt.Datids,pp.  138, 


lo  die  Bodleian  copy  of  Browne  Willis's 
rcrii;,  it  tb»  fbUnrisc  mownuidm  it^ectiDg 
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Watson :  «  He  died  S  June,  1717,  at  Great 
SVilbraiiam,  (-ambridgipsbire,  and  was  buried 
very  pri\atdy  uext  u'lKht,  witliuut  so  inncli  as 
the  cunmioD  service,  by  reason  the  archbisbop 
of  Canterbury  had  excommunicated  hiin,  for 
not  payiiu;  his  tees  to  his  officers,  which  ex- 
communication preventcf!  his  making  a  will ; 
he  died  worth  20,000/.  which  wont  to  his  bro- 
ther ;  on  bis  cotiin  was  tluN  inscription,  T.  W. 
B.  8t.  D.  aged  80,  died  Sd  June,  1717." 

In  the  cony  of  Willis  (which  formrrly  be- 
looged  to  Dr.  Lyttleton,  bishop  of  Carlisle) 
now  in  the  Ubrary  of  theSot-iety  of  Antiquaries, 
ia  a  note  ol'  bishop  Ly ttleton*s,  meotinning  that 
M'atson  died  about  17 19. 

In  Masiers's  Memoirs  of  BIr.  Baker  of  St. 
John's  College,  Cambridge,  is  the  following 

passage: 

*'  Mr.  Baker's  friendship  for  Watson  seems 

to  have  got  tlie  better  of  his  judgment,  since 
his  conduct  has  been  rery  generally  condemn- 
ed ;  and  what  persuadoK  me  to  think  not  with> 
out  reason,  is,  that  it  appears  highly  probable 
from  original  papers,  now  in  the  hands  of  "■-- 
that  long  after  his  deprivation,  he  even  sold  the 
turns  of  those  livings  he  had  purchased  for  and 
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nven  to  St.  John's  College,  tix.  Fulbom  St. 
Vigor,  value  130/.  \  BriiiUey,  value  ao/.  both 
in  Cambridgrsbire;  and  Braynd's  Burton,  near 
Beverley  in  Yorkshire,  value  SOO/.  per  ann. ; 
and  of  which  he  had  reserved  the  nomination 
to  himself  during  his  life." 

Mention  of  Watson  occurs  in  the  case  of  the 
Seven  Bistinpii,  in  vol.  12,  and  iu  the  second 
volume  of  Wood's  Atlicnu*  Oxonienses.  See, 
also,  an  account  of  him  in  Salmon's  Lives  of 
the  £nglish  Bishops. 

I  In  the  Lords'  Journal  for  1704,  1705,  are 
mentioned  some  proc«^ings  respecting  a 
«*  Writ  uf  Error,  bi ought  by  Thomas  Watson, 
D.  D.  consecrated  bishop  of  St.  David's,  and 
Johanna  Watson,  u|>on  a  judgment  given 
against  them  in  the  Exchequer  Chamber,  in 
an  Information  of  Intrusion,  exhibited  in  her 
maje^y's  name,  for  a  messuage  and  lands  in 
Abergwilly,  in  the  county  of  Carmarthen,  part 
of  tlie  possessions  oi  the  bishopric  of  St.  Da- 
vid's, upon  the  vacancy  of  thai  See."  [The 
Episcopal  Palace  of  St.  David's  is  at  Aber- 
gwilly.J 

The  Writ  of  Error  was  dismissed  on  account 
of  the  laches  of  the  plaintifis  in  error. 


421.  The  Trial  of  Colonel  Nicholas  Batard,  in  the  Province  of 
New-York,  for  High-Treason :  14Willia31  III.  a.  d.  1702. 


On  the  16th  of  January,  1702,  captain  John 
Nanfan,  lieutenant  governor,  and  the  council, 
made  the  following  Order  : 

At  a  Council  lield  at  Fort  William  Henry  this 
36th  of  January,  1703,  present  the  Hon. 
John  Nanfan,  esq.  &c. 

*<  It  is  hereby  ordered,  that  alderman  John 
Hutchins  do  appear  lieforu  this  board  to-morrow 
morning,  and  then  and  there  produce  to  the 
board  the  address  to  his  miyesty,  the  address 
to  the  parliament,  and  the  address  to  the  lord 
Cornbbry,  which  was  signed  by  several  of  the 
inhabitants  of  this  city,  and  soldiers  of  the  gar- 
rison, in  this  house,  about  three  weeks  since, 
on  the  penalty  that  shall  thereon  ensue.  By 
order  of  the  council,  U.  Cozens." 

Whereupon  Mr.  Hutchins  appeared;  and 
for  neglecting  or  refusing  to  deliver  up  the 
■aid  addresses,  on  the  19th  of  January  was 
committed  to  the  common  gaol  of  tlie  city  of 
New  York,  tor  the  signing  of  libels,  said  to  he 
against  the  administration  of  the  government. 

On  the  20th,  col.  Bayard,  Mr  Uip  van  Dam, 
Mr.  Philip  French,  and  Mr.  Thomas  Weuham 
addressed  the  lieutenant  governor  and  council 
as  followeth ;  viz. 

To  the  Hon.  John  Nanfan,  eso.  Lieutenant 
Governor,  and  the  llunouraUe  Council  of 
the  Province  of  New  York  s  theHomUe 


Address  of  Nicuoi^ks  Bayard,  Rip  van 
Dam,  Philip  French,  and  Thomas  Wbn- 
HAM,  on  behalf  of  themselves,  and  some  of 
the  rest  of  the  Freeholders  and  Inhabitanis 
of  the  Provmce  of  New  York. 

*<  Humbly  sbeweth ; 
*^  That  whereas  by  a  Mittimus,  bearing  date 
the  19th  of  January,  170S,  alderman  Hutchins 
stands  committed  tor  signing  libels,  said  to  be 
against  the  administration  of  the  government; 
which  pretended  libels  we  understand  to  he  an 
address  to  his  majesty,  another  to  the  parlia- 
ment, and  another  to  my  lord  Combnry,  whom 
we  understand,  by  certain  advice  we  have  re- 
ceived from  England,  to  be  nominated  by  his 
majesty  to  succeed  the  Ute  earl  of  Bellaiuont 
as  our  governor ;  copies  of  which  (by  the  sud 
Mittimus)  we  find  are  ezp'ected  from  the  said 
H  utchins,  and  is  part  of  his  charge  in  the  com- 
mitment, tlie  copies  of  which  originals  (being 
in  our  hands- or  custodies)  be  cannot  deliver. 
If  there  be  no  fiirtlier  crime  to  be  aUedgad 
Sf^nst  him,  we  hope  to  make  the  legality  bribe 
said  addresses  [appear] ;  and  pray,  lliat  the  said 
Hutchins  may  be  released  from  his  imprison* 
ment,  or  be  admitted  to  bail :  and  yoar  ped- 
tioners shall  ever  pray. 

"N.B.    B.T.D.    P.F.    T.W." 

Colonel  Bayard,  and  the  other  three  geatlfi- 
mcn,  having  personally  delivered  this  wiitiBfr, 


*7fl 


Jfr  ^tft  Trmim^ 


addicMih  hftd  time  giTOi  then,  on  tbairpa- 
nle,  lo  appMT  nczt  nj.  And  aftswiidi  lb« 
Hme  day,  the  lienUnant  gofmior  did  delifcr 
(he  ihrn  addrMt  lo  hti  mnett/'*  attMnejr 
mnenl  of  this  proriiMo,  ftr  hM  opnim  n  low 
Uiereio^hich  the  aud  Bttoniay  g«Mnl  goto 
in  irriiing ;  *itd  on  the  31il  do*  cudo  into  the 
eouncil  chamber,  and  there  delinred  il  lo  the 
lieulemnt  govenior ;  vhicb  wu  road,  and  or- 
dered lo  be  enured  in  the  coDncil  book,  in  kme 


■A  lh«  hnmble  addreai 
4f  Nkholav  Bayaid,  Kp  fan  Dam,  Philip 
Prcooh,  and  Tliomaa  WeiihaiD,  for  Iha  rdeaae 
n  Hutchioa  fram  hii '        ' 


aant  tnebv  four  honour  vutcrday  ;  and  hate 
■lao  weigDcd  the  leferal  mattcn  airom,  and 
olfiernae  taken  in  council  before  your  honour, 
wbioh  do  in  wijr  teipect  relate  thereto ;  and, 
upon  the  whole,  in  obedience  to  jour  honour's 
comnMHida,  1  humUy  preaent  you  with  my 
jndgmeat  and  opinion  in  law,  aa  followa : 

"  Fint,  That  neither  the  addreai  or  petition 
itaeir,  or  any  matter  therein  contained,  il  cri- 
minal and  illega). 

"  Secondly,  That  the  refunl  of  the  peli- 
tienen,  at  the  council  board,  to  produce  the 
copiet(or certain  originil  addrevei  mentioned 
in  their  petition)  owned  by  them  to  be  in  their 
cuaiody,  and  by  their  petition  aUo,  ii  not  aucb 
«  contempt  to  the  coanril,  or  other  offence 
•gainat  the  law,  for  which  the  petitionera  may 
l^ally  be  ceminilted. 

•'  Jan.  SI,  170t.        8a.  Su.  Bbouovton." 

And  afterwanli  the'  taid  peraooi  apnaared, 

and  eoniinuinn  tbnr  refiiaal  to  lurreMcr  the 

■•id  copica,  nutuiibitaiHlin^  the  opinion  of  the 

MIerueyKenrral,  the  said  lieutenant  goremar 

ud  council  iwtiied  the  fbHonring  warrant : 

By  llie  Hon.  JnnN  NiMrAM,  Ea<^.  bii  Hucaty'e 

Oovemnr  and  Commander  ui  Chiefoftbe 

Province  of  New  York,  and  Territoriea 

depeoiliDfc  ihereoo  in  America,  itc.  and 

hia  Hajerty*!  Honour^le  Conneil  Ibr  Ihii 

Province,  to  Isaac  n'RETMia,  Eaq.   Hi^ 

Sheriff  of  the  City  and  County  of  Naw 

York,  greeting ; 


A.  D.  1708.  i;474 

■provided:'  tiMwiUnUndiiv  whioh,  ocdo- 
nel  Nidiolaa  Bayard,  aa  hai  ^ipeared  by  the 
oatha of  iereralpeiMaicnmined  before  uain 


John  Uuichina,  eaq.  lately  committed  by  ni^ 
together  with  leveral  olber  peraooa  dinffixtcd 
in^ieity'igafenimmt,totIiem    "' 


Wbercaa  by  an  act  of  general  aiMnibly  of 
bia  praviare,  made  in  Ibe  year  1691,  ontilled. 
An  lot  for  the  quieting  and  acUliiv  tbe  Dia- 


lUa 


*  their  Hueatiea'  preaent  Government  agaii 
'  the lilEalliaordera for  the  future:'  iliaimoag 
allMr  ihioga  eoacied,  •  That  whataoeiar  per- 
■  fa«  or  peraona  ahall,  by  any  manner  of  way, 
1  whainewr,  "' 


otben,  to  lign  acandaloua  libela,  wbateby  they 
l>ave  endeavoured  lo  render  the  paat  antl^p^e- 
MDt  administratioD,  vile  and  cheap  in  the  eyce 
of  the  people:  and  tbe  aaid  col.  Nicholas  Baj«- 
ard  hath  incited  the  people  to  disown  the  pra- 
icnt  authority,  and  caat  off  hii  nujesty't  go- 
vemDHnt,  aa  it  is  now  ectabliahed :  ibe  council 
have  HDanimoDsly  tbou^t  fit,  and  do  rt 
That  the  said  Nicholaa  Bayard  be  coin 


for  high  trraaon.  Tbew  are  thcretbie,  in  Ui 
in^esty'a  name,  to  require  and  command  yon, 
immediately  on  your  receipt  lieroof,  to  lake 
into  your  cuaiody  the  body  of  tils  said  col.  Ni- 
eholai  Bayard,  and  him  in  the  common  gaol  af 
[hia  city  u  done  custody  to  keep  and  secure, 
aniil  he  ahall  be  fnm  tl^oce  delivered  by  dae 
oouraeoflawi  and  fbryearaodoiug.lhissball 
be  your  sufficient  warrant.  Given  under  oiv 
handa  and  seals  at  Fort  William  Henry  in  New 
York,  in  council,  this  91sl  of  January,  Ana* 
Domini  1709,  and  in  the  13th  year  of  the  reign 
of  our  aoTerago  lord  WilliamS,  bylbemon 
of  God,  of  England,  Scotland,  France  and  lr«- 
land  kjag,  daCeoder  of  the  faith. 

JoOH  NjtMHN, 

A.  D.  Pevsteb, 
S.  SrtMcia, 
R.  Walters, 
T.  Weave*, 
W.  Atwooo. 
Tme  copy  examined  by  me, 

'•  J.  D.  RaiMEB,  Sheriff." 


■  far  ftrce  (J  annsi  oc  atlMr  •>•¥»,  to  dirtuih 

■  ibe  peace,  good,  and  qniet  of  nis  thair  ■>> 
•jeaiies'  gevcraiMBt,  a*  it  i*  nmr  ealablidted, 

■  diall  be  deemed  and  eateemcd  aa  rebela  ami 

■  taJttn  vnia  ibair  inqeeliea,  and  iacor  the 
*  ttm,  pannhiM  and  forfaitasea  aa  the  bwa  of 
•Bi^iml  tawier  mah  tKmtm  mmUuA 


An  Act  for  the  iratetiiw  and  Betlliog  the  Dia- 
ordeia  that  have  btely  banpnied  in  tbia 
Province,  and  for  lite  eetatuiahing  and  se* 
coring  their  Majntira  pmenl  Government 
Bgaioit  ihe  like  Disorders  for  the  fiitura. 
*'  Foraamnch  as  the  good  and  ^uiet,  ease, 
pro6t,  benefit,  and  advantage  of  the  inhabitants 
within  this  province  doth    chiefly  consist  in, 
and  altogether  rely  and  depeod  upon  their 
bearing  true  failb  and  allegiance  unto  their  ma- 
jeatica  crown  of  Englsodj  which  is,  and  can 
only  be,  the  support  and  defence  of  tliis  pn- 
vince.      And  whereas  the  late  haaty  and  in- 
considerate ilolationol  the  same,  by  the  setting 
apapowerovertbeirmajeetia'su^ecls,  with- 
out authority  front  the  crown  of  Envland,  hath 
vitiated  and  debauclwd  the  mioda  ofniany  peo- 
ple, Ste.  and  hath  alao  brought  great  waate, 
trouble,  and  deatruction  upon  the  good  peopla 
ofthia province,  tbairmqestiaa'  loyal aabjecls: 
nc  Aa  pmaMiDB  whocw  is  timn  to  ooom,  be 
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d  by  tfae  go- 
vcnior  and  ooancil,  incl  ivpi«wotati*ei  mrl 
in  ganerml  UMmUy ,  ud  it  ii  benliy  puUiilied, 
declirw),  eiMclttl,  tat  ordwDcd  by  uie  aulbe- 
rilj'  vf  the  Mme,  that  tben  can  be  do  power 
utl  antbnritv  Mi  and  asnciaal  over  their 
m^inties'  lubjecu  in  tbii  Ibeir  pfovioce  anit 
domioion,  bnt  whal  mmt  be  derired  from  tbeir 
majedin,  their  hein  uid  aiic  nf awin.  Aad  we 
do  hertbj  reconiiie  and  acltnowled)^,  that 
tb«r  m^uliet  William  and  Mary  are,  and  as 
«rright  Ihej  ouelit  tube,  by  the  la wi  or  the 
realm  of  En^mid,  our  Ittgv  lord  and  lady,  kinc 
and  quen  ot'  EnKlaml,  Prance  and  Ireland,  and 
w  tliereuuto  bclongii^,  Stc.    Thai 


bMcby  ihctr  (irincetv  [irraoDB  are  onl^  inTESted 
,  with  iherigtl  tu  rule  this  their  dominion  and 


and  ihat  none  ou|^t  or  can  bi 
pewer,  upon  any  pretence  wii*t»oe*er,  to  use 
«r  excTCiie  any  power  over  their  lubjccti  in 
tbii  pnirince,  but  by  their  immmliale  autbo- 
lity  under  their  broad-aral  or  their  t«alm  of 
Xngland,  aa  nnir  eiitalillslieil. 

"  And  be  it  hirther  rnicied  by  the  authority 
aforeaaid,  that  wbalaoever  peraoa  or  peraonn 
■liall,  by  any  manner  of  way,  or  upon  any  pre- 
tence wliataoerer,  endeaTour,  by  force  of  armi 
or  olherwiae,  to  disturb  the  peace,  good  and 
quiet  of  thia  their  majeatin'  goremment,  oi  it 
ii  now  ettabliBfaed,  shall  be  deemed  and  ei- 
teeroed  ai  rcl>ela  and  traitors  unto  their  majei- 
liea,  and  incur  the  pains,  penalties  and  lor- 
feitures  aa  the  laws  of  Entjland  bare,  for  lucb 
offances,  made  and  proTideii." 

Upon  colonel  Bayard's  commitmeol,  the 
city  militia  were,  by  beat  or  drum,  called  to 
arms,  and  a  whole  company  daily  appointed  to 
(uard  the  pritiin,  fbr  about  a  week  tbllawiu|;, 
and  defaulters  strictly  punished  ;  which  was 
,  burtheDsome  to  the  people,  aorl  occasioned  q^eat 
clamour;  whcreupiin  itwas  tuken  off. 

The  prisoner  bMnb'  iiilurmed,  that  a  special 
commission  was  urderci)  lor  their  speedy  trial, 
petiliuncd  the  licutennnl  goTernoraod  roaaciJ, 
OD  ibe  6Ib  of  February,  in  these  words : 

To  the  Hon.  John  Nanf ah,  esq.  Goveroor,  Bee. 

and  the  Hon.  Council,  ike.     The  HumUe 

FETrnoN  of  N1CUOL.1S  Bavard  and  John 

HtrrcuiNB: 

"Shewetb;   that  your  petitioDers  are  very 

iemible  uf  the  favour  intended  them  by  your 

bowniTa,  in  afipointio^  a  special  court  Am-  thear 

ttial ;    tbat,    in   coaauIeratioD    of  their    »ge, 

Ibcy  might  not  he  confined  in  a  prison  till  tbe 

ordinaiy  tine  for  meetJDg  of  Ibe  supreoK  court. 

Bat  the  papers  being  at  present  oat  of  their 

bands,  wliicb  thry  shall  hare  occasion  for,  in 

order  to  make  their  innocency  appear,  and  not 


DreGied  ..    ,     _,    __ 

numbly  pray,   that  they  may  pot 


your  peliiMi 
,     ,  ,  ley  may  pot  be  obli^ 

to  trial  before  the  usual  ailting  of  tbe 


„  of  tbe 
And  your  petitionen  afaall 


Z 
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oere  grace  Ibe  court 

On  the  igth  of  Febman'  the  commiMODcn 
sat,  and  published  their  Cotnmissioii  in  these 

"  William  the  third,  by  the  grace  of  God, 
of  En^aad,  Stc.  To  our  lor i^  subjects  WiU 
liam  Atwood,  esq.  Abraham  D'Peyster,  esq. 
and  Robert  SVattenr,  esq.  sendeth  greeting. 
Knuw  ye,  That  we  We  assigned 
two  or  more  of  you,  whereof  yuut 
liam  Aiwood  we  will  to  he  one,  our  justice*,  to 
enquire  by  tbe  oaths  of  good  and  lawful  mea 
of  the  city  of  New  Vork,  and  by  such  other 
meani,  ways  and  methods,  which  to  yon  shall 
be  the  better  koowu,  by  whom  the  truth  of  tha 
matter  may  be  tlie  belter  known,  on  the  lOlb 
day  of  ibis  instant  February,  of  wbataoeier 
treasons,  misprisinus  of  treasons,  insurreolioH, 
rebellions,  murders,  felooiei,  manalaugbtera, 
humicidea,  rapes,  bui^laries,  mispriaiaDs,  con- 
fedKracica,  false  reports,  trespasses,  rioU,  rouia, 
unlawful  assemtriies,  conlenpts,  false  nrgli- 
gences,  coDcealmcnts,  oppressions,  cbam- 
partiea,  deceila,  misdemeanors,  and  other  mis> 
deeds,  oSimcca,  and  iiyuriea  wbalMe*er,com- 
iiiitled  by  Mich.  Bayanl  and  John  Untchins, 
and  also  the  accessariei  of  them,  in  tho  pro- 
vince of  New  York  aforesaid  ;  and  by  who  or 
by  whom,  to  wlioor  to  whom,  buw,  when,  and 
in  what  manner,  and  of  other  articlea  and  cir- 
cumstances in  the  preroiae*,  either  or  any  of 
them  concerning  ;  aud  the  same  treasons,  of- 
fences, and  other  the  premises  fiir  Ibis  lime,  to 
hesr  and  deiermine  ac«M>rding;  tu  the  laws  and 
cutlnms  of  England,  and  of  this  our  protrinc* 
oF  New  York  in  America.  And  wr  oosnmaad, 
that  on  tbe  aaid  day,  at  theeity-ball  of  thtt 
said  city,  yon,  or  any  tu'o  or  more  of  you,  sa 
is  afbreuUd,  diligently  make  enquiry  upon  tbe 
premises,  and  all  and  singular  the  prcmiaea 
bear  and  determine,  and  do  aaconiulisfa  those 
things  in  form  aforeaaid,  which  tnto  justic* 
appenains  to  be  done  therenjion,  acmrding  to 
the  Isws  and  ctnloms  of  nur  kingdom  of  Eng- 
land and  of  our  aaid  prarince ;  aafing  uuio  u« 
oar  amerciaments,  and  other  thin^  ibereof 
unto  us  belonging'.  Also  we  command  oor 
aberiff  of  our  aaid  dty,  that  on  the  said  day, 
on  tbe  said  place,  be  cause  tu  come  before  yott, 
or  anysnch  two  of  yoa,ai  afbrcaaid.or  man, 
auch  and  ao  many  good  and  lawful  men  •Tbia 
baihwick,  by  whom  the  truth  of  the  matter  tnay 
te  tbe  belter  enquired  into.  In  UMiaony 
wbereof,  wc  hare  cauaed  tbe  greu  seal  of  evr 
proriiwe  to  be  bemiDto  affixed.  WiUNNJohQ 
NauAn,  en.  lientennnt-gvrciBor  and  earn- 
DHuider  bdiiafertbeprotinMof  NowYorfc, 
dec.  in  council  at  Fort  WilUam  Hennr,  the  IStb 
day  of  February,  in  tka  ISIh  year  oTonr  reign. 
Anno  1701." 

And  pradamatioa  being  made  in  tbe  uaaal 
tba  pannd  of  tbe  grsiMl-jorv  was 

;  IM- 
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Barent  Rtvnden,  Johuniii  rander  Spiegell, 
Johannis  Outman,  Hendrick  Gillisen,  Peter 
Tan  Tillburgb,  Johannia  van  Gieaeo,  Abraliam 
Ketellaa,  Aryen  Hogehuit,  Wm.  Jackton,  John 
Corbitt,  Johan.  van  Cortland,  Caleb  Cooper, 
John  fan  Hoom,  Burger  Myndero,  Gerret  fan 
Hoom,  Jacobus  d'Key,  Alirabam  Kipp»  Jo- 
hannis Tan  Santa. 

(Jacob  Boelen  and  Johanuis  Hardenbroek 
did  not  then  appear.) 

Before  the  jurors  were  sworn,  the  counsel 
for  the  pruooer  objected  against  some  of  them, 
for  declaring  before  seferal  witnesses,  then 
ready  to  be  produced  in  court,  *  That  if  Bay- 
'  anTs  neck  was  made  of  gold  he  should  oe 
*  banged;'  at  the  same  time  boasting,  that 
tliey  were  of  the  jury  ;  and  prayed,  that  since 
that  jury  was  summoned  upon  that  special  mat- 
ter, such  miffht  not  be  sworn.  Which  the 
court  over- ruled. 

Mr.  AtwBOodj  the  6rst  commissioner,  gsTe  a 
long  charge  to  the  jury,  aggrarating  the  facts 
supposed  against  the  prisoner,  and  positively 
asserting,  that  tliose  facts  were  treason,  not 
only  within  the  words  of  this  act  of  assembly, 
but  alio  by  the  common  law  before  the  statute 
ofthe95thofEdw.  3. 

The  jurors  hsTing  receiTed  the  charge,  the 
court  adjourned  till  next  day. 

The  court  being  met  the  SOth,  the  indict- 
ment against  colonel  Bayard  was  delifered  by 
the  court  to  the  grand-jury ;  and  Mr.  WeaTer 
(appointed  solicitor  genersi  for  this  service)  at- 
tended them  with  tne  proofs,  and  insisted  to 
be  present  with  the  grand-jury,*  and  that  no 
person  should  be  sent  for,  but  whom  he  should 
Bame ;  and,  that  no  question  should  be  asked 
them,  bat  such  as  he  should  approve  of.  On 
the  otter  band,  John  Corbitt,  Caleb  Cooper, 
John  Cortland,  and  John  d'Key  insisted,  that 
the  king's  counsel  ought  not  to  be  present  with 
theoi  at  their  private  debates ;  and,  that  they 
had  a  right  to  send  for  what  persons,  and  ask 
what  questions  for  tlieir  information,  they 
shouM  think  needful.  Whereupon  Mr.  Weaver 
did  threaten  them,  and  (to  use  his  own  ex- 
pression) *  would  cause  tbeip  to  be  trounced,' 
taking  down  their  names.  And  the  grand-juiy 
broke  up  without  acting. 

The  court,  in  the  afternoon,  met  according 
to  adfOttmmeiit ;  and  the  grand-jury  being 
scat  lor,  Mr.  Weaver  made  complaint,  that  he 
was  obstructed  by  aome  of  the  ^rand-jury, 
who  wonld  not  aoquieioe  to  his  being  present 
It  tbo  examination  of  the  king's  evidmce,  and 
wouM  have  other  evidences  sent  for  than  what 
wen  by  him  prodneed.  And  thereupon  Mr. 
Atwoojj  did  disdiarge  the  abovesaid  four  per- 
sons fmn  their  further  service,  and  caused 
Jacob  Boden,  who  was  absent  when  the  others 
were  sworn,  to  be  sent  for  from  his  house, 
sworn,  and  added  to  the  grand-jury ;  and  the 
eourt  adjourned  till  seven  o'clock  that  evening, 

*  Aa  to  this,  see  the  Case  of  lord  Sbafies- 
bary,  vol.  8,  p.  77S,  and  the  others  there 
mtntioiMd. 


but  did  not  meet  till  about  midnight;  when 
sending  to  know  if  the  jury  had  found  tbe  bill, 
and  being  informed  they  were  separated,  he 
adjourned  the  court  till  next  morning  at  eight 
o'clock ;  and  in  the  way  from  the  court,  in 
passion  said,  *  If  the  grand -jury  will  not  tind 

*  a  bill  against  colonel  Bayard,  1  will  bring  an 
'  information  against  him  of  high- treason,  and 

*  try  him  upon  that.' 

February  21.  The  court  met,  and  the  grand 
jury  appearing  in  court,  the  indictment  was 
brought  in  by  the  foreman,  endorsed  *  Billa 

*  Vera,'  and  signed  with  his  name.  Uppn  which 
Mr.  Atwood  immediately  discharged  the  jury. 

Whereupon  the  counsel  fur  the  prisoner  m- 
formed  the  court,  that  the  bill  was  not  found 
by  twelve  jurors.  And  upon  examination  it 
appeared  to  the  commissioners,  that  of  such  of 
the  jurors  who  remained  in  court,  eight  of  the 
nineteen  were  against  finding  the  bill ;  as  ap- 
pears by  the  minutes  of  the  court,  entered  by 
order;  Jacob  Boelen,  Abraham  Kipp,  John 
van  Hoorn,  Gerret  van  Hoorn,  Johannis  van 
Santa,  Wm.  Jackson,  Burger  Myndero,  Johan. 
vander  Spiegcll. 

Which  eight  importuned  the  court,  that  the 
foreman  might  be  brought  upon  his  oatli,  and 
the  rest  sent  fur  to  witness  the  truth,  that  they 
only  found  the  signing  the  addresaes,  and  not 
the  treason.  To  which  Mr.  Atwood  made  an* 
swer,  they  were  no  longer  jurors;  they  had 
presented  the  bill,  and  the  court  was  possessed 
of  it ;  it  was  now  a  record,  and  there  is  no 
averment  against  a  record. 

Ordered,  The  prisoner  come  to  trial  on  Mon- 
day next  come  se'nni^ht ;  to  which  day  the 
court  ailjoumed  accordingly. 

On  Monday  the  2d  of  March,  the  commis* 
sioners  met  according  to  adjournment. 

Mr.  NicholL  (Counsel  assi^ed  for  colonel 
Bayard)  moved,  that  the  indictment  might  be 
quasheo,  not  being  found  by  twelve  men :  and 
to  prove  the  matter  of  law,  offered  to  produce 
authorities;  and  to, prove  the  matter  of  fact, 
offered  to  produce  evidences  in  court,  if  either 
were  insisted  on,  the  grand -jury  being  then  by 
subiHsna  in  court. 

Sol.  Gen.  What  is  moved  in  behalf  of  the 
prisoner,  is  most  improper ;  forasmuch  as  the 
mdictment  is  founil,  and  signed  by  the  fore- 
man Billa  Vera,  there  can  1^  no  averment  al- 
kiwed  against  a  record  brought  in  by  tlie  body 
of  a  grand-jury;  and  therefore  1  desire  the 
prisoner  may  be  sent  for,  and  arraigned. 

Mr.  NicholL  This  is  a  matter  of  great  weight 
and  moment ;  and  concerns  not  only  the  life 
and  fortune  of  the  prisoner  and  his  posterity, 
but  the  right  of  every  En^isbman  in  the  pro- 
vince: it  is  not  only  lawful,  but  highly  rea- 
sonable, that  an  indictment  for  high-treason 
should  be  found  by  twelve  men  at  least.  By 
tbe  statute  13  £.  1,  W.  d,  c.  13,  reciting,  tliat 
sheriflb  feigning  many  times  certain  persons  to 
be  indicted  of  felonies  and  other  trespasses, 
Uke  men  not  culpable  nor  lawfully  indicted, 
and  imprison  them. 

Whereas  they  were  not  lawfully  indicted  by 


479] 


li  WILLIAM  III. 


TfU  iSftakuA  Bayard, 


[480^ 


twehe  juron,  it  is  ordsiiied,  •<  That  sheriffii, 
where  they  have  power  to  enqaifeof  trespasMS 
by  I  he  kiii||r*a  prpoept,  or  hy  oflke,  ihall  cause 
inquests,  &cc.  to  be  taken  by  lawful  men,  and 
by  twelve  at  leaM,  which  ihall  put  their  si*ab 
to  iiuch  inquisitrans."  [Here  it  u  obserrabla, 
that  there  is  twice  '  legitimo  modo'  in  a  few 
lines.] 

Coke  Inst,  part  S,  p.  387,  savs,  Two  thingfs 
are  pro? ided,  or  rather  declared,  by  this  act : 

1.  <  Per  Uj^fes  homines  ad  minus  duodeoim 

*  laciaot  Inqoisitiones.' 

Coke  Inst,  t,  fol.  1S6.  The  indictment  is 
defined  an  accusation  found  by  an  inquest  of 
twelve  or  more  upon  their  oath. 

Poulton  de  Pace,  &c.  An  indictment  of 
treason,  felony,  trespass,  or  any  other  offence, 
is  an  inquisition  taken  and  made  by  twelve  men 
at  least. 

Coke  Inst.  3,  fol.  SO.  No  peer  of  the  realm, 
or  other  snlnpct,  shall  be  convicted  by  verdict ; 
but  the  said  oflfbnce  most  be  found  by  above 
four- and -twenty,  that  is,  by  twelve  or  above,  at 
his  indictment,  &c. 

11  H.  4,  9.  Inquests  had  been  taken  of  per- 
tons  named  to  the  justices,  wRhout  due  relnrn 
of  the  sheriff;  of  which  some  outlawed  before 
the  said  justices  of  record,  some  fled  to  sane- 
tnary,  4cc.  for  treason,  s«inie  for  felony :  i^raut- 
edy  That  henceforth  no  imiictment  be  made  bv 
such  persons,  but  by  inquests  of  the  king's 
lawful  liege  ppo]ile,  in  such  manner  as  was 
used  in  the  time  of  his  noMe  progenitors  \  and 
if  any  indictment  be  made  nereafler  in  any 
point  to  the  contrary,  that  the  same  indictment 
he  also  void,  revoked,  anil  lor  ever  hoklen  for 
none. 

-  Crook,  Eliz.  654.    Clyncard  was  indicted 
on  the  8th  of  H.  6.    TheVecord  was  *  ad  Sea- 

*  sionein  Pacts,  Ike.  per  sacramentum  A,  B,  C, 

*  I),  ct  aljonim  legahum  hominum  in  Comitatii 

*  pneilicto  presentatus  existit,'  ^c.  And  it  ap- 
pe^rcth  not  that  it  was  *  per  Sacramentum 
*■  duodeeini;*  for  it  was  presented  by  a  lesser 
number ;  it  was  clearly  ill,  therefore'it  was  re- 
versed. 

Mt.  Aiicood.  There  can  be  no  averment 
against  a  record.  If  you  can  produce  any  au- 
thority, that  it  was  ever  allowed  to  make  an 
averment  against  a  record,  and  speak  to  that 
head,  you  shall  be  heard ;  but  to  go  upon  this 
head,  whether  or  no  the  grand-jurors  are  or 
can  be  brought  to  reveal  the  counsel  which  they 
are  sworn  to  keep  secret,  cannot  be  allowed. 

Mr.  NickoU,  The  grand-jurv  oonsisteth  of 
nineteen  persons,  whereof  eigut  have  openly 
in  court  protested,  that  they  found  no  treason. 

Mr.  Atwood,  I  have  by  me  the  oaths  of  two 
nien,  that  the  bills  were  found  by  fourteen  BUIa 
Vali ;  they  are  so  endorsed,  have  been  pub- 
Uely  read  in  court,  and  are  of  record;  for  which 
reason  I  nor  nobody  else  can  enquire  fhrther 
of  it. 

Mr.  NUhoU.  This  concens  tin  snbjec|*s 
lifo,  and  your  honour  oo^t  to  be  counsel  for 
the  prisoner ;  and  if  a  miaunderttmoding  hap- 
pm  bj  the  igBoraiee  of  the  jarori,  to  tint  toe 


bill  if  retnmed  contmry  to  their  intendment,  the 
prisoner  ought  lu  be  assisted. 

Soi,  Gea.  Pray,  shew  ns  any  authority^ 
wliere  an  averment  has  been  oflered  against  a 
reoofdi 

Mr.  Emat.  May  it  pfeaae  your  honour,  I  am 
joined  with  Mr.  Nichoil  as  counsel  for  the  pri- 
soner. The  question  tliat  now  seems  to  lie 
before  your  honour  is,  whether  there  can  be 
auy  averment  offered  against  a  record  ?  There 
is  an  act  of  parliament  of  the  11th  of  ft.  4, 
wherein  it  is  enacted,  that  a  grand -jury  shall 
consist '  4l6  bonis  pt  legalibus  hnminibiis :'  and 
so  likewise  runs  the  tenor  of  the  writ  of  Venire ; 
for  want  of  such  persons,  the  same  statme  does 
declare  the  indictment  void.  8o  that  it  is  an 
exception  to  an  indictment,  to  aver,  that  any 
of  the  grand-jurv  was  an  alien,  which  is  matter 
of  fact,  flow  shall  this  averment  be  made,  if 
so  be  there  be  no  averment  against  m  reconl  ? 
And  what  benefit  has  tlie  prisoner  of  this  act, 
unless  an  averment  be  allowed  agaiutt  the 
record  of  this  inilictment,  if  it  should  so  happen, 
that  some  of  the  grand- jury  are  ndt  so  quali- 
fied as  the  act  rcquirea?  Which  seems  to  me 
sofHcient  reason,  that  an  averment  ia  the  case 
at  the  bar,  is  good  against  a  record. 

Mr.  Alwooti.  The  aiatnte  gives  the  parti- 
culars that  may  be  averred,  and  no  others  can 
be  allowed. 

Mr.  Emtd,  It  is  very  hard  upon  the  subject: 
the  court  appofarts  the  foreman  of  the  grand - 
jury,  and  he  may  chance  lo  be  a  person  pr^u* 
diced  against  the  prisoner,  who  may  sign  end 
return  the  bill  Billa  Venirwithout  the  consent  of 
his  fellows,or  a  sufficient  nnmber :  and  because 
it  ia  matter  of  record,  sliail  no  averment  be 
altowed  against  the  biUf 

Mr.  Atwood.  A  grand  -jary  in  a  certain  eve, 
on  an  indictment  for  wonis  spoken,  Iband  BiHa 
Vera;  but  as  to  the  ma/llMse,  Iffimittmus; 
which  made  the  bill  void.  So  in  this  eaae,  if 
the  jm-y,  as  to  the  fact  in  the  indictment,  had 
fbund  iiillaVera,  and  as  to  treason  Ignoramus, 
the  bill  had  been  void,  and  the  court  mtnl  have 
taken  notice  of  it.  But  to  this  biH  there  is  no 
endorsement  hnt  Billa  Vera:  the  court  has 
received  and  puUlsbed  the  verdict,  and  there- 
fore will  proceed. 

Mr.  Emot.  But  the  matter  tf  fket  onlj  ap- 
peared to  the  jury  ;  and  when  thi^y  aoderslood 
the  bill  to  be  laid  treasonable,  they  immediately 
ol^jected  against  it. 

Mr.  Atwood.  The  hfll  is  fottnd,  wak  eppeaift 
to  the  conrt  matter  of  record  \  ao  tli«t  yea 
need  not  insist  any  further  upon  that  head.  ^  A 
grand -jury  is  an  inquest  of  MBoe ;  and  an  in* 
qoest  of  office  may  be  found  hy  a  liess  mHsbor 
than  twelve.  Mr.  Sheriff,  bring  youtr  prisoner 
te  the  bar. 

Mr.  Nichoil,  I  have  something  elsf  toolfor. 

Mr.  Atwood.   Sheriff,  stay  a  little. 

Mr.  Nicholi.  I  have  a  second  oljeelioB  in 
behalf  of  the  prisoner ;  and  it  is,  that  the  juries 
should  have  been  returned  by  pivcepts  under 
the  hands  and  seals  of  the  comoMSsioiieit ; 
which  we  nndefstaud  was  out. 


4SI1 


ftr  Higk  Treaton. 


Thn  appcan  in  Hik'a  Pleas  of  tba  Ciowb, 

Kf.  134.  Sir  Eilw.  Cohe'a  4th  ftf^  of  tha 
atitnte*.  title  Oyer  and  Terminer,  «sja  the 
•ana.  There  i>  a  special  claim:  in  the  writ  oT 
Oyer  anrt  Temiii»'r,  which  u)'«,  Wa  ha*e 
eoaKDanileil  uur  aherilTlo  inniinOfM,  at  luvh 
1  plarM  Bi  you  iliall  appoiui,  luch  gonil 


dayaand  plai 
■od  bwful  I 


Haw  vhall  the 
B  dajs  Bod  placta,  hut  by  the  coin- 
i'  (jrecept?  And  haw  ahall  the  truth 
I,  if  the  Krnoil  jury  aii:  {lermitleil  lo 
rther  etjilcace  but  what  art  Iroug'bt 
*  ex  puteRrgii?' 

M.  Gn-  The  pdud-jurj  are  only  to 
csqaire  for  the  king,  aad  to  receire  or  Mail  fiir 
no  other  eridence  than  what  we  brought  liir 
the  kiuff. 

Hr.  Nifkoll.  Ydu  may  tell  tbut  to  aomaboily 
■be,  not  Id  fiie ;  that  is  c'luitrary  tn  their  oath, 
which  ii.  That  they  shall  dJitreutly  eaquire, 
aad  (mc  presentmeut  make. 
.  Mr.  Atm,ood.  All  the  books  apeak  of  the 
kiiig'B  endeiice  oDly,  and  at:Tee,  that  the  eraiid- 
JDiy  nay  ami  oaght  lu  find  upon  probalile  efi- 
riancr,  aa  appears  in  BaUiineton. 

He.  Kmot.  Mir  Eilw,  Cuke  ftaya,  part  4  of 
tLe  Inaiiiutes,  tide  Oyer  ami  Tennioer,  that  the 
Jariea  uugbt  to  be  returned  by  precepts  under 
€a»  hands  and  seals  of  the  commiBsioners. 
There  is  no  distinction  made  between  ttie 
m»d-jUTyand  the  petty-jiiry;  so  that  iha 
Tcnirea,  aa  well  for  one  aa  the  other,  ought  to 
ban  been  under  the  hnoiis  and  aeala  of  the 
oboiniiiaioiien. 

Srfl  Cen.  When  yoii  had  the  f^femment. 
Hi,  Slaati  Lad  a  Uii  found  against  him  by 
Mght  intn  iif  ■  jiirj  rf  fillnii 


tor.  Atmaod.  Gimtkmaii,  you  seem  to  mis- 
take  die  lord  cbieTjuiiice  Coke,  where  he  aays, 
Thcraaball  be  34  jirers  npoi)  the  arrajgnment  of 
•  pwr,  8(0.  lor  if  there  U:  but  13  |tMrs,  and  tlie 
a^forilvacroe  to  it,  it  it  tinderatuod  to  be  found 
Ij  IS  Sf&na. 

Tkcrt »  iometliinfr  in  tlmi  which  you  nRer, 
«f  tb«  pncapt  being  under  the  hsniti  uad  seal* 
«f  ItwOMiMniMionerBinthc  return  ufllie  petty- 
Jay  I  bat  Ihia  doet  not  at  all  alTi-ct  the  grand- 
jMy :  (br  which  rc-ainn,  if  ymi  mc  caune  to 
Mavvc  it,  time  tnay  be  i^ratitnl  to  niEnd  that 
■hlifca.    la  tbcrc  nothing  elie  you  hare  to 


r.JtMsrf.   Mr.  Sheriff,  bring  the  prifoner 
l»  tba  bar.  (Which  was  done  aeeordiDgly.) 

CteFfr^tfcCr^a.    Nicholaa  Bayard,  hold 
^11^  hand.    Yon  itand  indicted,  Ate. 
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City  and  rounty  of  New  York,  in  the  Prnv inca 
of  New  York  in  America,  Anno  Hegiii  lie- 
gia  Gnlielini  Tcrlii,  nunc  An^liv,  6a:.  Ita- 

"  The  Jurors  sworn,  and  charged  to  en<)uiM 
fur  our  soven'iK'ii  lord  the  king  upon  our  uatha, 
do  pmoat  Niuhnlas  Bayanl,  uf  the  city  of 
New  York  in  America,  esq.  for  that  the  said 
Nicholas  Bayard,  the  fear  of  Giid  in  his  lipsrt 
nut  liaving,  nor  Ibe  duty  of  his  allegiance 
weighing,  hot  being  mored  and  mloml  by  tbe 
inMigatiun  of  the  devil,  aa  a  rebel  ami  traitor 
againiit  tbe  most  serene,  moit  illoslriouf ,  most 
clement,  and  most  excellent  prince,  onr  aore- 
rriKD  lord  William  the  3rd,  ii,v  llie  grace  of 
God,  of  England,  Scotland,  France  and  Ire- 
land, and  of  this  province  uf  New  Ynrii,  king, 
defender  of  ihe  failh.  Sic.  his,  the  said  Nicholsa 
Biyard,  supreme,  true,  lawful,  aiid  undoubted 
aorereign  lord ;  llic  curdiol  Iuto,  ami  true  and 
duo  obedience,  fidelity  and  allegiance,  which 
erery  auhjecl  uf  uiir  lord  the  king,  thai  now  is, 
towards  faim  our  said  lord  the  king  should  bear, 
or  of  right  ought  to  Uar,  withdrawing,  and 
utterly  to  esliugiiish  intending  otid  cuntrir. 
ing,  and  with  all  liia  strength  piirposini,'',  de> 
aigniog,  ciinspiring  and  end eavou ring,  with 
direra  other  rebels  and  trailurs,  tu  the  Jurors 
unknown,  the  irorernment  of  this  prurince  of 
New  York,  under  him  our  snid  sovereign  lonl 
the  king,  that  now  is  uf  right  liapiiily  and  duly 
eatabi lulled,  lo  defame,  subvcrl,  change  and 
alter,  anil  to  disturb  ilie  peace,  goiid  and  quiet 
of  this  hii  aaiil  msjerty's  gnvrramcnt  of  this 
bis  said  pniviutv  uf  New  York,  as  it  is  now, 
and  halli  been  for  several  yean  lant  paiit  estab- 
lished ;  tin  the  lUth  of  Iteteniber  hist  past,  and 
iu  the  13ih  year  uf  the  rei''n  i>f  our  Mivercijni 
lord  that  now  is,  in  the  dixk-yaTd  of  the  iiaid 
city  and  county  of  New  York,  and  divers  otlier 
liinea  and  days  as  well  before  as  atler,  at  the 
said  ward,  anil  elseuhereinthecity  and  county 
ufNew  York  aforesaid,  fnlsly,  mjlicioiwly,  de- 
riliahlv,  rebellioiiiily  and  traitorously  did  com* 
pat),  imagine,  contrive,  |iur|iose,  design,  in- 
tend and  endesTourto  def>iine,siibt'rr(,  change 
and  alter,  and  to  disturb  Ihe  peace,  good  and 
quiet  ofliiis  his  majesty'iignverniiient  of  New 
York,  B»  it  now  Is,  and  hath  fur  sevural  yeaia 
past  been  ettallislied.  Anil  llie  same  moat 
abuminable,  wicked  and  devilish,  rebellioiia, 
(reatonoin  and  trBiturt)us  conlritancea,  inlcn- 
lioni,  purposes  and  cndearours  afuiesaid,  to 
fulfil,  iierfect,  and  bring  lo  effect,  he,  the  said 
Nicholas  Bayard,  by  conKjiiracy  as  arorcsaid  ; 
afterward.  In  wit,  tlie  said  lOih  day  of  Uccein- 
ber  hst  past,  in  the  rear  atbrrsaid,  in  the  said 
city  and  county  of  New  York  atoreniJ,  and 
divers  other  dayaand  limes,  as  well  belin^  aa 
after,  fnlsly,  maliciously,  advisedly,  clandes- 
tinely, rcbelhoQslv  and  iraitoranaly,  with  force 
of  arms.  Sec.  dio  use  direis  indirect  practices 
and  eodeavDun,  lo  procure  mnlinv  anil  dpser- 
tion  among  the  aolrliers  in  pav,  belonging  to 
his  majcsty'a  fbri  and  gairiioa  ot  Fort  William 
Ueniy,  in  ec  near  the  said  city  and  county  of 
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>>'e\v  York  afon*uiid,  and  did  draw  in  numWs 
ul'  tlieiii,  the  said  sidiliers  and  others,  to  fli«;:ii 
laKn  and  scandalous  hhels  a<;ainst  his  iiajtfsty  *s 
fcHid  (Toveniinrnt,  as  it  is  now,  and  hath  t'ur  kc- 
vrral  years  lust  past  lK*cn  CNtablishid  in  this 
province:  \%hich  said  IiIhIs,  hy  the  pnicure- 
tiipnt  of  the  said  Nicholas  Bayard,  as  aforesaid, 
ivere  si^rnf  d  by  the  said  soUhers  and  others,  and 
tierc  hkeM ise'siirned  by  him  the  said  Nicholas 
Ba}  ard  ;  in  one  or  more  of  which  saiil  libels, 
amon^U  oilir-r  thin^^s  hiti^hly  reflecting  on  the 
last  anil  |iri*srnt  administration  of  the  <rnvem- 
raent  under  his  majesty  in  this  province,  it  is 
insinuated  and  declared,  that  his  majestv's 
sub|**cts  within  this  pnntucc  are,  and  have  been 
for  some  years  last  past,  hy  persiuis  entrusted 
with  the  ailministration  of  the  said  p»vcrument 
tmtler  his  majesty,  oppressed ;  and  that  the 
ii'aid  «;overnment  hath  been,  and  is  rendered 
rhenp  and  vile  in  the  eyes  of  the  people,  as 
also  tliat  the  present  i^eneral  assembly  of  this 
pnirince  is  not  a  lawful  asscmhty.  Hy  which, 
and  divers  other  malicious  scandals  in  the  said 
libels  containetl,  he,  th«  said  Nicholas  Bayard, 
bath  incited  his  majesty's  subjects  of  this  pro- 
«iiice  to  disown  the  pi-esetit  authority,  and  y;o- 
vernmi-nt  thereof,  anil  to  cast  off  their  obedience 
to  his  majc^sty^s  said  ^ivcmment,  as  it  now  is, 
and  hath  for  several  years  last  past  been  estab- 
lisbi-d,  asjfainst  the  duty  of  his  the  said  Nicho- 
l<is  Biivard's  allegiance,  ajrainst  the  iieace  of 
•lur  iaiti  sovrreiiifn  lord  the  kiii(^,  that  now  is, 
his  croun  and  dignity,  us  also  ai^ainst  the  form 
and  eHect  of  oi!e  statute  or  act  of  general  as- 
sembly of  this  pro(  ince,  enactcil  in  the  year  of 
our  Lord  God,  1601,  entitleil,  *  Au  Act  for 
"  i|uioting  and  scttlinif  the  Disorders  that  have 
^  lately  hap[>eucd  yy  itliin  this  Province,  and  for 

*  establishing  an<l  securing  their    Majestii?s* 
<  pi-escnt  Cioveruuient  against  the  like  Disorders 

•  for  the  future.'  " 


Clerk.  What  say  you,  are  you  gniUyi  or 
not  guilty  of  the  imlictuient? 

Prisoner,  Not  guilty.  (And  puts  himself 
Rpon  God  and  th«f  country,  kc.) 

Prisoner.  I  desire  1  may  be  allowed  two 
clerks  to  take  the  miuutes  of  the  trial. 

Mr.  AtKiHMi.  No :  you  have  a  solicitor  al- 
lowed ;  he  may  take  notes ;  any  other  will  not 
be  suffered  to  do  it. 

Prisoner,  1  find  it  was  allowed  my  lord 
Kuftsel,-*  and  others,  to  employ  clerks  to  take 
their  trials :  I  pray  the  same  liberty. 

Mr.  Ataoodn  it  was  allowed  iny  lord  Rus- 
set ;  but  you  would  not  be  willing  to  meet  with 
the  hardships  of  his  trial. 

Soi.  Gen,  Perhafis  tlie  counsel  will  not  in- 
sist upon  the  mistake  of  the  venire, 

Mr.  Nichoil.    He  shall  not  insist  on  that. 

Mr.  Atwuod.  But  we  will  liave  it  mended. 
(And  ihereniioH  onlered  a  precept  to  be  directed 
to  the  sheriff,  umler  the  hands  and  seals  of  the 

^  As  to  what  was  allowed  to  lord  Russel, 
SCR  vol.  9,  p.  5M,  and  see  a  note  to  vol.  5,  p. 
440. 
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commissioners,  to  return  a  petty  jury  the  6th 
instant ;  to  which  day  the  court  adjourned.) 

March  6th.  The  commissioners  met.  Tlie 
prisoner  was  brought  to  the  bar,  and  the  pett}'- 
jury  bring  called,  consisting  of  80,  some  of 
them  did  not  appear:  whereupon  it  was  order- 
ed, that  the  defaulters  of  the  petty -jury  bo 
amerced  lU/.  each,  if  they  did  not  appear  in 
the  aftonionn,  or  shew  a  reasuuuLIc  cause ;  and 
the  court  adjourned  till  three  in  the  afternoon, 
whi-n  they  met  again. 

SjI.  Gen.  moved,  That  the  court  miffht  be 
ailjourued  till  tu-  morrow  morning,  the  kitij^'s 
evidence  being  disguised  with  driuk;  which 
was  gmntctl. 

Mr.  SichuU  movetl,  That  it  would  be  a  fa- 
vour  to  the  prisoner  to  put  off  the  trial  till 
Monday. 

Mr.  Alnood.  No  :  I  \\\\\  take  care  to  do  mj 
duty,  whatever  other  people  do.  We  shall  not 
give  Mr.  Vcnsy  [Mr.  Veasy  was  then  mmister 
at  New  York]  the  opportunity  of  another  ser- 
I  mon  against  us. 

Mr.  AtwouU,  1  obst-rve  3Ir.  Jamison  to  hare 
pen  and  ink :  Mr.  Jamison,  you  are  not  per- 
mitted to  write. 

Jamison.  I  only  take  minutes  for  my  private 
satisfaction. 

Mr.  Atwood.  It  is  true,  an  attorney  or  prac- 
titioner of  the  court  may  take  notes  tor  bis  pri- 
vate use ;  but  you  arc  no  longer  au  attoniey  Of 
this  court,  nOr  shuU  you  be  permitted  to  prac- 
tise, until  you  purge  yourself  of  having  signed 
the  addresses.     Put  up  your  pen  and  ink. 

March  7th.  The  coiimiisMiontrs  met,  at^d 
the  attorney  general  n  as  called,  but  did  not  ap* 
pear. 

Mr.  Atvood.  Mr.  Secretary,  let  a  minute  ba 
made,  that  it  appears  to  this  court,  that  the  at- 
torney general  hath  neglected  his  majesty's 
service.  It  is  no  wonder  the  people  here  con- 
temn his  majesty's  authoiity,  sluce  the  attor- 
ney general,  though  commanded  to  pro^ecuta 
by' the  government,  hath  neglected  to  do  tba 
same,  and  hath  given  a  Judgment  and  opinioa 
directly  contrary  to  the  lieutenant  governor  and 
oouuctl. 

Mr.  Al«bod,  S^heriflT,  fetch  the  prisoner. 
(Which  was  done.)  '  * 

Mr.  Secretary,  Before  we  proceed,  md  Iha 
petition,  which  was  given  me  this  oiomiiup  b^ 
colonel  Bayard's  son.  (Which  was  read  m 
kiEC  verba.) 

To  the  Hon.  William  Atwood,  Esf .  Abaaiux 
D'l^YSTER,  esq.  and  Robebt  Wausaa, 
Esq.  Jndges  of  this  Hnecial  Cotirt.  -Tba 
hnmble  Petitio?i  of  Nicholas  BArauif 


"Shewetb;.  That  your  petitioner's  counsel 
have  informed  him,  tliat  on  yesteinlay  uiey 
prayttd,  in  the  petitioner's  behalf,  the  fiivoar  of 
this  court,  to  prove  befbre  your  honour^,  1^ 
the  oaths  of  the  major  part  of  the  graBd-jury, 
there  also  snbpcenaed  in  court,  that  tlie  indict- 
ment brought  iu  for  high- treason  against  your 
petitioner  by  cuit.  Jpb^nes  DTey^ter  (as  be- 
ing foremau  of  the  said  grand  Jury)  was  not 
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fband  nor  agreed  to  by  any  tweke  of  that  jury, 
thoiicfh  the  moat  part  of  thorn  (as  is  eridlently 
known)  are  your  petitioner's  mortal  enemies, 
for  no  other  cause,  but  on  account  of  the  on- 
happy  divisions  within  this  province.  Which 
aaid  prayer  of  vonr  petitioner's  counsel  (as  he 
is  also  informed)  your  honours  have  been  pleas- 
ed to  over- rule,  as  not  beings  practicable  by  the 
common  form  of  the  court's  proceedings.  But, 
nay  it  please  your  honours,  this  being  a  matter 
of  Uiat  moment,  whereof  hardly  a  precedent  is 
to  be  found,  as  that  a  foreman  shall  so  far  im* 
pose  upon  a  whole  grand-jury  as  to  brin^  in  an 
indictment  Billa  Vera,  wliicn  the  said  mquest 
did  not  find  nor  agree  unto,  neither  in  matter 
nor  form :  Your  petitioner  therefore  most 
humbly  prays.  That  ^-our  honours  will  be 
pleased  to  take  the  premisses  into  y  oar  honours' 
aerious  consideration,  and  to  grant  your  peti* 
lioncr  that  favour  as  to  have  all  the  said  nine- 


of  that  f^ud  inquest  sworn  before  your 
honours  to  discover  the  truth,  and  to  anord 

2 our  petitioner  such  relief  therein,  as  to  your 
ODOurs  shall  seem  most  just  and  expedient. 
But  if  it  should  so  happen  (as  your  petitioner 
does  not  ho|)e)  that  your  honours  do  not  think 
.fit  to  grant  tliis  your  petitioner's  most  humble 
request,  your  petitioner  fnrther  prays  leave  to 
acquaint  your  honours  with  the  excessive  and 
almost  unparalleled  hardships  your  [letitioner, 
in  this  very  trial,  labours  under.  In  the  first 
place,  for  that  the  grand-jury,  although  your 
petitioner  had  often  prayed  Mr.  SherilF,  that 
he  migtit  have  the  favour  and  justice  of  being 
If^  bv  Englishmen,  and  of  English  exlrac- 
tf^a  ortiiO  best  character  for  knowledge,  in- 
Ipgrity,  justice,  conscience,  and  estates ;  yet, 
laotwiilistandingyour  petitiouer  had  not  one  al- 
lowed bim  of  English,  but  all  of  them  of  Dutch 
jextractfon  and  eiiucation,  and  several  of  them 
ij|;aorant  to  that  degree,  that  they  can  neither 
^rite  nor  read,  nor  so  much  as  understand  the 
|Snfl:lish  language,  though  sufficient  numbers 

'  4i  englishmen  of  very  good  ability,  under- 
standing, integrity,. conscience,  and  estate  were 
to  be  had  in  the  bailiwick. 
*  ''  Aud,  for  a  second  instance  of  yoiur  peti- 
.tiouer'a  hardshius,  he  finds  now  also  a  petty- 
jury  impannelea  to  serve  upon  his  trial,  all  of 
tfiem.  except  five  or  six,  in  like  manner  of 

\  pQtcb  extraction  and  education,  most  of  them 
lutodicraft  and  labouring  men ;  very  few  that 
'cVtt'  were  of  any  juries  whatsoever,  and  ex- 
tceaie  ignorant  in  the  English  language. 

.  i>  .'^Your  petitioner  therefore  most  humbly 

.  .yniySy  that  your  honourb  will  be  pleased  to  take 
iho  premisaes  into  your  honours'  favourable  and 
eaioya  consideration,  and  to  affonl  your  pe- 
titioDer  such  relief  therein  as  to  your  honours 
it  justice  and  equity  shall  seem  fit.  And,  as 
b  doty  bound,  &c.  N.  Bayard." 

Mr.  Atntood.  Let  a  minute  be  entered,  that 
tte  petition  was  read  ;  ainl,  that  it  does  appear 
tlM  court,  that  the  bill  was  found  by  more 
i  twelve  of  the  grand-jury. 

Mr.  AimwL   Cokmel  Beyud,  the  Ibwb  do 


indulge  yon  with  counsel :  Did  yon  advise 
with  them  concerning  this  petition  ? 

Bayard.  No,  1  did  not. 

Mr.  Atwood,  It  were  better  you  had ;  for 
you  hsve  acted  very  indiscreetly  in  this  matter, 
to  arraign  the  justice  of  tlie  grand-jury. 

[The  jury  being  called  appeared.] 

Timon  van  Bursert.    (Prisoner  accepts.) 

Sol,  Gen.  1  challenge  him  for  the  king. 

Mr.  Emot.  You  are  not  to  challenge,  Mr. 
Solicitor,  without  cause,  by  the  statute  SS 
Edw.  1. 

Sol.  Gen.  By  the  common  law  the  king 
could  challenge  without  cause,  but,  by  the 
statute,  that  was  taken  away  ;  and  in  the  late 
trial  of  Peter  Cook,*  it  is  ssid  by  lord  chief 
justice  Treby,  That  the  king  should  shew  cause, 
if  not  enough  on  the  pannei  to  serve,  but  not 
else. 

Mr.  Atwood.  It  is  a  thing  so  plain,  I  wonder 
you  will  insist  on  it. 

Mr.  Nicholl.  We  say  the  king  should  shew 
cause,  but  do  not  say  when. 

Gyriiervan  Inbrough.      (Prisoner  accepts.) 

SoL  Gen.  Challenges  for  the  king. 

Gerry  t  Uncle.    (Prisoner  accepts.) 

Sol.  Gen.  Challenges,  &c. 

William  Janeway.    (Prisoner  accepts.) 

Sol.  Gen.  Challenges,  &c. 

Isaac  Stoutenburgh.    (Prisoner  accepts.) 

Sal.  Gen.  I  do  not  challenge;  him,  but  de- 
sire he  may  be  sworn  upon  a  Voire  Dire,  whe-> 
tlier  any  person  hath  been  with  him  on  behalf 
of  the  prisoner,  to  desire  liiin  to  be  favourable  to 
the  prisoner  on  this  trial.  [Who  was  sworn 
ui»on  a  Voiro  Diri',  and  aliei'wavds  for  the 
trial.] 

Kichard  Sactet. 

Prisoner.  I  make  no  challenge. 

Sol.  Ocn.  I  desire  to  know  nhctber  1  may 
not  first  have  him  sworn  ii|>ou  a  Voire  Dire, 
and  uilerwurds  challenge  him. 

Mr.  Aiicm^d.  No ;  }  ou  must  challenge  pe- 
remptorily first. 

Fritoner.  I  pray  the  Solicitor  may  firbt 
make  all  his  challenges,  and  only  leave  me  a 
pannel  of  forty-eight  jin-ors. 

Mr.  Atwood.  No,  that  must  not  be. 

[Memorandum.]  Tlie  rest  of  the  eighty 
jurors  in  the  pannel  were  in  like  manner 
challenged  by  tne  prisoner  or  solicitor,  till  the 
number  of  twelve  were  sworn,  viz.  one  of  them 
an  alien,  two  no  freeholders,  and  all  the  rest 
Dutchmen,  or  of  Dutch  extraction,  born  here, 
very  ignorant  of  the  English  language,  and  of 
mean  capacities  to  an  extreme  degree.] 

The  names  of  the  petty  jurors  were  as  fol- 
lows: viz. 

Isaac  Stoutenborgh,  Jacob  vaniler  Spie^eil, 
Andries  Marshalk,  Gerret  Viele,  Thoiiipa 
Saunders,  Jacob  Comelisse,  Barent  Kool, 
Goert  Olpherto,  Samuel  Beckiuan,  Cornells 
Clopi)er,  Conrael  Teneyck,  Jacobus   Goelet. 

•  Vol.  13|  p.  318. 
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Mr.  Solicitor  made  an  intn^diirtHry  disootirse 
and  haranj^ue  ot'  about  an  hour  lonjr,  and  bnd 
some  sheets  uf  imper  in  his  liaod,  uut  of  w  bich 
h«  ivad  ftevf^ral  souiTiloua  and  t'als^  reflections 
on  tlu;  Kn!*lish  inhahiiants  ot  this  mlnnv  with 
the  French,  and  iii-inci|ial  Diilch,  huvin^Vetros- 
pectiun  tur  luanv  years  (last,  only  dcsij^oed  to 
ineense  and  iurfunie  th<*  jury,  chari^inj^  the 
prisoner ti)  be  the  bead  of  a  taction,  a  iniiliKnant 
party,  who  had  r.iul«:avnur«'d  to  tntrotluce 
popery  and  >:lavery,  distiirkters  uf  our  Israel,  as 
tbt^y  liad  iH.n.Mi  that  uf  rapt.  ljeyster*s|^vern- 
meht,  which  (he  .said)  was  now  jiistitied  at 
home  to  ho  h'gral:  that  the  said  jiarty  wasa 
iiest  of  (lirak'S,  betrayers  of  onr  prince  and  his 
laws,  a  parrri  of  banditti,  who  offered  the 
late  rarl  of  ISflluinrMii  a  reward  often  thousand 
ponniLs  to  rounive  at  piracies,  and  one  thousand 
pounds  to  hini^clt  to  snhcit  it :  that  some  mean 
and  broken  mcn-liantK  in  London  had  ni:ide 
complaints  in  their  bclnlf  to  the  lords  of  trade 
and  pluittations,  and  to  the  parliament,  n;;Hmst 
the  said  earl ;  but  that  the  s lid  earlV  pniceid- 
iu;rs  \- no  iip proved  of;  and  used  seamialous 
reflections  on  ^Ir.  Veusv,  nm»is*ter  of  Trinity 
church,  anil  against  itd.  iSiinib,  the  fii*st  I 
member  of  cuLMi«'*r<,  ihouj^h  nothin*;  relating'  to  i 
this  trial,  and  ouued  himself  of  the  Lrysterian 
party,  and  that  he  wouhl  stand  and  fall  by  it,  Vc. 

Then  called  his  witnesses;  wlio  r^ave  their 
eTidenctB  in  kbe  fi^lluwiii;^  wonis,  as  they  were 
taken  in  op«'n  court,  and  strnt^  a^reeii  unto  by 
all  of  tbem  respectively,  as  tullowfth : 

Samuel  Cluus  sworn,  saith, 

Gentlemen,  when  1  VMne  to  speak  of  the 
addresses,  I  iuust  prav  you  to  take  notice,  that 
1  can  speak  posiiivefy  to  but  very  few  thint^B 
that  is  m  them:  what  I  say  iff  to  the  best  of 
my  lemeuibrance  and  understanding  ;  for  1 
may  be  mistaken  in  both. 

It  was  alnmt  a  fortniiji^ht  or  three  weeks 
before  cidonel  Bayard's  commitment,  that  I 
happened  to  cuiite  to  his  house  almut  some 
busioettf,  nut  at  ail  relatiog^to  this  matter ;  con- 
ceroiuK  which  as  Me  were  talking^,  colonel 
Bayard  asked  ine,  if  I  bad  seen  the  addresses  P 
1  answeretl.  No.  He  then  shewed  me  throe 
addresses ;  the  tirst  was  to  my  lord  Combnry ; 
the  peirsous  addressin^jf  in  it  called  themselves 
inhabitants  of  New- York,  and  others  distant 
I'rom  it :  and  because  some  of  them  could  not 
perhaps  be  present  at  his  lontships*  arrival  hci-e, 
did,  by  wiy  of  Midress,  con^^ratulate  his  lord  • 
fillip  mto  this  f^uvernment,  wishinfjf  him  all 
health  ami  prosperity  here,  and  that  the  name 
of  party  mi{;ht  he  banished  from  amon^  us. 
Alter  I  had  read  it,  cidonel  Bayard  asked  me, 
if  I  had  any  thing  to  say  agninstU  ?  1  answered, 
1^0,  and  theu  signe<l  it.  The  other  two 
addresses  were,  one  to  the  kinif,  and  the  other 
to  the  House  of  Commous,  or  to  the  parliament 
(I  am  not  punitive  which):  as  1  had  read  tlum, 
1  remember  1  made  this  observation  in  myself, 
that  they  Contained  nearly  both  the  same 
thiu^rg;  "and  in  them,  or  one  of  them,  to  the 
best  ol  my  remeuibrauce,  ivere  contained  these 


things,  the  persona  addressing,  called  them- 
selves Englishmen  and  others,  who,  though 
foreigners,  were  eutitled  to  the  privileges  of 
Englishmen  here.  It  speaks  concerning  the 
late  revolution  here,  of  which  1  have  but  a  con- 
fused idea,  and  can  remember  nothing  parti- 
cular :  afterwards  it  speaks  concerning  my  lord 
Bellamont's  adminlstraf  ion ;  in  several  articles, 
of  which  1  can  remember  hut  one,  which  is, 
that  the  hottest  aud  i^iorantest  of  tbe  people 
were  put  into  places  ot  trust.  Then  it  speaks 
concerning  the  late  asscudily  here,  and  tells 
you,  that  after  tl.is  assembly  had  chosen  a 
speaker,  some  of  the  rci>rcsentative8  were  in- 
formed that  he  was  an  alien  ;  upon  which  they 
made  »  motion  to  the  house,  that  that  matter 
might  bo  eiMjuired  into ;  but  that  motion  being 
refuM*il,  one  half  of  the  representatifes,  or  ten 
of  them,  lett  the  house ;  notwithstanding 
which,  the  remaining  part  of  tbe  represen- 
tatives, with  some  others  they  to<»k  in,  did  pro- 
ceed to  make  acts :  In  one  of  wliich  acts  they 
gave  a  sum  of  money  to  the  lieutenant  go- 
vernor, to  tempt  him  to  pass  these  acta ;  and 
likewise  a  sum  to  the  chief  •justice  of  this  pro- 
vince, to  iind  law  und  form  for  their  uroceed- 
ini;fs;  and,  that  these  things  tended  to  the 
n*iidering  the  government  vile  and  cheap  in  tbe 
eye>i  of  ihe  people. 

&tl.  Gen.  What  names  do  you  remember 
yoti  saw  to  the  addresses  f 

Clovt,  I  saw  several  names  there;  but 
whether  to  all  three,  or  twu  of  them,  or  only 
tn  that  of  my  lord  C'ombury,  1  cannot  say  ;  but 
1  did,  to  the  best  of  my  rcriiembrance,  see  the 
names  of  Rip  van  iiam,  Matthew  Ling,  Charles 
Wooley,  Roliert  Livingstone,  and  Mr.  Ander- 
son ;  but  1  am  not  certain  whether  I  saw  Mr. 
JaiTiisun*!  name  there  or  no.  When  1  had  read 
them,  1  told  colonel  Bayard,  thi'v  contained 
thinirs  done  before  my  time,  antl  I  did  not 
therefore  think  it  proper  for  mc  to  sign  them  ; 
upon  which  he  replicil.  Then  do  not  sign  ijiem. 

Sol.  Oen.  I  shall  read  what  you  said  before 
the  cnuticil. 

Chas      Do  so,  if  you  please. 

S«f.  Gen.  Do  not  you  remember  that  ii  was 
said,  that  my  lord  Beilamont  bail  put  the  most 
iujfeniou^  aiid  honestcst  men  ot  the  province 
out  of  all  places  of  trust  ? 

Clows,     No,  I  cannot  remember  tliat. 

Sol,  Gen.  1  tliiuk  you  said  ao  belbre  the 
council. 

Clowt.  Perhaps  1  might  say  something  like 
it  when  I  was  before  the  coi.iV  i,  though  I  do 
not  believe  there  is  any  essential  difference  be- 
tween what  I  now  say,  and  uhat  1  said  Is  the 
council ;  yet  if  there  be,  I  hope  what  f  ihea 
said  will  not  be  taken  to  my  prejudice :  1  was 
then  sent  for  by  the  ^overnor*s  letters,  which 
seemed  to  import,  that  he  bad  Imsiness  with 
me  of  a  far  dtfi'erent  nature  than  to  esramine 
mc  alniut  this  matter ;  so  that  I  was  then  in  a 
surprize. 

Sol.  Gen,  But  you  believe  what  you  thci^ 
sjioke  n  as  true  ? 

C/dm    Withotit  deubt;  and  I  hopeilr. 
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Cosenn  took  cm  truly  to  write  down  what  I 
then  «ielivercd;  but,  whether  he  did  express 
my  meaning  ri||^t  or  no,  I  know  not ;  tor  1 
did  not  look  over  his  notes  till  the  day  I  saw 
them  at  your  chamber. 

Sol.  Gen,  V^'as  not  the  assembly  called  an 
ilie^l  assembly ;  and,  that  they  had  made 
acts  prpjudicrarto  the  country  ? 

Ctotcs,    No,  I  do  not  remember  that. 

Sol.  Gen,  Was  it  not  said  that  the  scum  of 
the  people  were  put  into  all  ulaces  of  trust  ? 

C/av«.  Perhaps  1  might  Wore  the  council 
niQ  the  word  *  scum ;'  but  I  now  think  it  wasy 
that  the  '  hottest'  and  *  ignorftntest*  were  put 
into  places  of  trust. 

Sol.  Gtn.    Mr.  Clows,  pray  tell  us,  what 

didi 


the  reason  w  by  you  did  not  sign  the  other 
Cwoaddffenefl? 

Claws:  1  think  I  am  not  at  this  time  obliged 
to  tell  that,  being  it  does  not  at  all  affect  the 
matter. 

Mr.  AtzDOod.  Yes,  but  it  does ;  you  must 
Ml  us. 

CloM,  One  of  the  chief  reasons  was,  be- 
aanse  1  then  thought,  that  the  saying  the  as- 
tembly  bad  giren  a  gift  to  the  lieutenant- go- 
veraor,  to  tempt  him  to  pass  their  acts,  was  a 
leflection  upon  the  lieutenant- goremor ;  but  it 
is  my  judgment  now,  that  it  was  no  reflection 
mt  all  upon  him. 

Sol.  Uen.    How !  and  do  not  you  think  so 

BOW? 

Mr.  Atwood,  He  only  speaks  it  as  his  judg- 
aorant. 

Sol.  Gen.  Do  not  yon  remember,  that  the 
•svemhly  was  called  *  The  Pretended  Assem- 
Wy?'— C/<w«.  No. 

Sol,  Gen.  Do  not  yon  remember  it  was 
•aid,  Mheir  illegal  proceedings?'  Do  not  you 
remember  the  word  *  illegal  ?' 

C/owi.  No,  1  cannot  remember  that ;  and 
I  did  desire  you,  at  vour  chamber,  to  pufthat 
word  out  of  the  cleik's  notes. 

Col.  Bayard.  Did  I  ever  ask  you  to  sign 
tbem? — Clovi.  No,  you  did  not;  yon  was 
00  tar  from  doing  that,  that  yon  ratoer  per- 
svaded  me  not  to  sign  them  ;  and  so  did  madam 
Bayani,  who  was  then  in  the  room. 

Mr.  Nicholt.  Do  yon  remember  any  thing 
•f  the  word  *  oppression'  in  the  address? 

Claws.    No,  1  do  not  remember  that  word. 

M.  Oen.  That  the  king's  subjects  were 
•pprassed  here  ? 

Mr.  Nickoll.  Was  the  assembly  oallsd  an 
•  Unlawful  Assembly  ?' 

Chsss.  No,  gentlemen ;  I  can  sneak  posi- 
tively to  but  few  of  these  things ;  wnat  I  say 
is,  to  the  best  of  my  remembrance  and  under- 
■tending. 

Feter  (%!«•  «  Franchman,  sworn ;  and  for 
that  be  could  speak  no  English,  Mr.  Brie- 
sadc.  Chaplain  to  the  Garrison,  was  aworn 
to  be  his  Interpreter. 

M.  Otn.  What  do  you  know  of  the  papers 
thai  were  at  col.  Bayard's?  and,  did  you  sign 
^-^t  OTi  wbodenridyoaaotodo? 


Ocfyrf.  Going  by  colonel  Bayard's  kooM, 
one  Mr.  Bodinot  told  me,  I  must  step  in  to  ool. 
Bavard's,  and  sign  an  address  to  the  king; 
and  as  I  was  going  in,  1  met  ool.  Bayard  eom« 
ing  forth  of  his  bouse ;  nod  going  m,  I  saw 
tlie  addresses  lying  on  the  table. 

Sol.  Gen.  Did  colonel  Bayard  then  persuade 
you  to  sign  them?  or,  did  bo  tell  you  it  was  fo^ 
your  good  to  sign  them  ? 

Odyrc  Colonel  Bayard  then  told  me,  I 
might  sign  if  I  would,  or  that  1  might  not ; 
and  the  colonel  also  told  me  it  was  for  the  good 
of  the  country;  and  that,  if  I  was  willing,  I 
might  aign  them ;  if  not,  1  might  let  tCcm 
alone ;  and  then  went  away. 

Sol.  Gtn.  1  will  now  prove  the  addresses 
signed  at  the  coffee-house,  and  that  col.  Bay* 
ara  attended  there  for  that  purpose. 

W.  Richardson^  Inhabitant  and  Housekeeper 
in  the  City,  sworn. 

Sol,  Gen,  What  do  you  know,  Mr.  Ridi» 
ardson,  concerning  the  signing  the  papers  si 
the  coffee*  house  ? 

Richardson.  One  day  drinking  at  one  Spen» 
cer's,  1  was  desired  to  go  to  the  coffee-house, 
which  I  did ;  and,  when  there,  i  saw  a  great 
many  people,  I  believe  near  an  hundred ;  and 
coming  above  stairs,  I  saw  papers  on  the  table, 
which  were  called  *  Addresses,'  which  I  signed 
with  others ;  and  I  saw,  among  others,  colonel 
Bayard  there ;  but  he  seemed  to  be  no  more 
acting  or  concerned  than  any  other. 

Blr.  Atwood.  You  are  very  forgetful  of  what 
on  sir  ore  before  the  governor  and  council ; 
ut,  to  put  you  in  mind  of  somewhat  of  it,  did 
nobody  tell  you  what  papers  were  to  be  sign- 
ed ? — Richardson.  Nobody  at  all. 

Sol,  Gen»   How  many  papers  did  you  sign  ? 

Richardson.  I  signed  three,  but  did  not 
know  what  they  were,  but  was  told  they  were 
addressee  to  the  king,  and  my  lord  Combury, 
and  the  parliament,  but  did  not  read  any  ol* 
them ;  bui,  I  think,  one  of  them  complained, 
that  the  |ieop1e  lay  under  some  hardships  here. 

Sol.  Gen,  You  declared  much  more  before 
the  council. 

Rjichordson*  I  was  then  calleil  suddenly  be- 
fore the  council,  and  was  surprized. 

Jchn  Bashford  sworn. 

Sal.  Gen.  Mr.  Bashford,  tell  the  court  and 
jury  what  you  know  concerning  the  papers  i|t 
the  coffve- house. 

Besl^ord,  1  was  at  the  coffee-house,' where 
I  saw  the  papers  or  addresses,  but  do  not  know 
what  they  were  or  contained ;  and  I  signed  fom: 
or  five  papers  there,  but  did  not  stay  half  a 
quarter  of  an  hour.  When  I  was  there,  I  saw 
colonel  Bayard  amongst  many  others  in  the 
room,  but  did  not  see  his  name,  as  1  remember, 
to  any  of  the  papers. 

N.  B.  These  five  wpers  were  the  three 
Addressee  and  the  two  Duplicates. 

Mr.  Atwood,  These  witnesses  are  very  un- 
willin^or  very  forgetful,  having  given  a  much 
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different  account  of  thini^  upoD  their  oaths  be- 
fore the  governor  and  council. 

BosA/brif.  I  )iaf e  now  had  time  to  recollect 
myself;  but  was  then  under  a  aurprize,  not 
knowing  what  1  was  sent  to  for. 

Michael  Christ iau  sworn. 

Mr.  Atvood,  Mr.  Christian,  what  do  you 
know  concernins;^  tho  papers  or  addresses,  si<^ned 
at  the  coffee-house  ? 

Chriitian,  I  ri'mcmber,  some  time  since, 
mbout  Christmas  I  believe,  I  was  at  the  coffcc- 
koose,  where  I  saw  the  nddrcssrs  witJi  many 
other  people,  but  cannot  trii  how  many. 

Mr.  Atvood,  Do  you  brljcTe  there  were 
more  than  twentv  ? 

Christian.  >ro,  I  bell  ere  then*  were  not.  I 
found  three  addresses  there,  and  sitpicd  tlieiu 
mil,  but  the  substance  thereof  I  cannot  now  re- 
member ;  it  is  a  good  while  since,  and  there- 
fore 1  cauuot  speak  positively  to  it.  I  remem- 
ber, a  question  was  asdced  me  at  the  cuuucil, 
wbetlier  there  were  any  complaints  in  the  ad- 
dresses that  the  soldiers  wanted  their  pay  P  I 
believe  K  laJKht  then  answer  sometbin^jr  about 
it,  but  1  do  not  know  any  such  thing  in  the 
mddresscs,  either  of  the  soldiers  or  their  pay .  I 
remember,  that  colonel  Bayard  was  then  at  the 
coffee*  house  when  I  signed  the  addresses,  but 
do  not  remember  tluit  any  body  desured  me  to 
aign. 

Mr.  Atxcood.  How  oiany  hands,  Mr.  Chris- 
tian, did  you  see  to  the  addreases  ? 

Christian.  1  cannot  tell  how  many,  but  re- 
member c<iIonel  Rayard  amongst  others  was 
there ;  but  he  never  asked  me  to  sign  either  of 
the  addresses ;  nor  can  1  remember  that  there 
was  any  tiling  concerning  cither  the  soldiers  or 
their  pay  in  tlie  addresses. 

Mr.  Atitootf.  Certainly  these  grntlcmcn  are 
very  unwilling  evidences:  Mr.  Christian  is  a 
gentleman  of  gimd  learning,  anil  it  is  strange 
that  he  should  ho  s(»  forgrlfnl,  that  he  cannot 
remember  what  was  given  in  on  his  oath  before 
the  governor  and  council :  he  hay  either  a  weak 
dr  a  treacherous  memory. 

Hugh  Gray  sworn. 

SoL  Gen,  Mr.  Gray,  what  do  you  know 
concerning  the  signing  of  those  papers  at  the 
cofiee- house  f 

Gray.  About  December  bst,  being  at  the 
coffoe-DOttse^  I  met  tliere  one  Mr.  8cot,  who 
aiked  me  to  go  nn  into  the  upper  room,  which 
I  accordingly  did ;  and  when  there,  1  saw  on 
a  table  some  papers,  which  afterwards  I  under- 
ftood  were  addresses  to  the  king,  parhamenf, 
and  lord  C-ornbury.  Somebody  aaked  me  to 
sign  them,  which  i  did  accordingly,  but  do  not 


Mrs.  Uannah  Hutchins  sworn. 


ten  hands  to  the  papei-s,  and  about  five  in  the 
room;  that  I  read  ail  the  addresses,  but  cannot 
BOW  remrmber  the  contents  of  them. 

Mr.  AtKood.  Mr.  Oray,  do  you  remember 
there  were  any  complaints  against  the  govern- 
Bcnt  in  those  addresses  ?—Cmry.  No. 


Sol.  Gen.  Now,  may  it  please  your  honours, 
I  will  prove  the  papers  signed  at  another  place. 

Mr.  Atwoiid.  Mrs.  U  utchins,  what  do  you 
know  concerning  these  papers  brought  to  your 
house  '^ 

Mrs.  Hutchins,  About  Christmas  last  coL 
Bay  aril  brou^j^ht  some  papers  to  my  house,  and 
left  them  with  me,  but  did  not  stay  at  all,  but 
hid  mc  shew  them  to  my  husband,  who  was 
then  at  church.  These  |Nipers  remained  at  my 
house  about  three  days,  and  then  I  delivered 
them  to  a  negro,  who  was  sent  for  them,  but 
flo  not  remember  whose  negro  it  was:  col. 
Bay  aid  was  not  at  our  house  while  the  papers 
lay  there. 

Soi,  Gen.  Now  I  shall  proceed  to  prove 
what  sort  of  people  were  drawu  in  to  sign  these 
(Mipers. 

John  Head  sworn. 

Mr.  Atiroiid.  What  do  you  remember  con- 
cerning any  addresses  or  papers  at  the  house 
of  alderman  Hutchins? 

Read.  Being  on  the  26th  of  December  at 
Mr.  Hutchins's  hou^,  I  there  saw  some  papers, 
which  one  Mr.  Burroughs,  then  present,  asked 
me  to  sign,  telling  me  they  were  addreaaea  to 
the  king,  parliament,  andiurd  Cornbupy,  made 
for  the  good  of  the  country,  and  which  were 
lying  on  the  bed  there ;  and  thereupon  1  signed 
them,  but  did  not  read  tliem  :  I  diii  not  see  col. 
Bayard  there,  but  believe  1  saw  his  name  to 
the  papers.  I  saw  a  great  uumlior  of  names 
subscribed  to  the  papers,  as  near  as  i  can  judge, 
about  200. 

SjI.  Gen.  Of  H  hat  age  are  you  ? 

Head.  About  17  years  of  age. 

Edxcard  Marshal  sworn. 

Mr.  Aiicotnl.  Where  did  you  see  these 
pa|»ers  i*  and  what  do  you  know  of  them  ? 

Marshal.  Going  one  day,  about  Christmas, 
to  the  house  of  Mr.  Hutchins,  to  get  a  witness 
to  a  letter  of  attorney,  I  saw  there  five  ad- 
dresses, which  I  aigned ;  one  was  to  the  king, 
another  to  the  parliament,  and  another  to  the 
lord  Cornbury,  congratulating  bis  arrival :  I 
read  some  of  them,  out  found  nothing  in  any 
of  them  that  reflecteil  upon  thegovenior :  tliere 
was  Kome  complaint  of  the  speaker  of  the  as- 
sembly being  an  alien.  Looking  on  the  names 
of  the  subscribers,  1  saw  the  name  of  EdwartI 
Marshal  before  1  had  signed,  but  1  do  not  know 
but  there  may  be  more  Edward  Marshals  than 
one  in  the  province.  1  did  not  see  col.  Bayard 
at  the  house,  nor  his  name  to  the  papers. 

John  Buckley  sworu, 

Mr.  Atrcood.  What  do  yon  know  concerning 
any  papers  at  the  house  of  Mr.  Hutchins? 

BucfcUy.  Coming  home  from  the  fort,  and 
passing  by  Mr.  Hutchins's  house,  1  was  asked 
to  walk  in  by  Mr.  Hutchins,  which  I  did  ;  and 
being  come  into  the  upper  room,  I  saw  some 
papers  tliere  which  were  called  addresses ;  but 
1  did  not  read  any  of  them,  but  that  to  0^  bnl 
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Carabiirj,  wbtch,  •>  I  miilerstoatl,  wai  aconi' 
ulimml  and  ran^tiilatian  to  liim  at  liii  arrival 
here.  Nr.  Hiitetiini  then  asked  me  to  ■i||^  it, 
but  I  rafuMtl,  becBUM  being-  a  lieiitennnt  in  Ihe 
garrifoci,  I  wat  unwilliaif  to  du  any  luch  lliiiig 
Cetiire  any  of  my  elder  utiicers  liarl  doue  it. 
But  I  didnot  we  cul.  Itayard,  nor  hii  name 
there. 

FraiKU  Chermaa  sivora. 
Mr.  Alieood.    Gire  an  aocojnt  what  you 


llie  home  nf  alilennBn 

Cherman.  Ootniuff  a  while  agro  to  Kir.  Hul- 
ebint'a  house,  and  fuing  up  stain,  I  mw  cer- 
biii  giaperb  tlierf,  and  (ome  people :  Mr.  Hut- 
china  asked  me  to  aign  lhi>«e  papers,  telling 
ma  they  were  aildretsea  to  the  kinz  and  niy 
lord  Corobury ;  that  they  were  fur  the  gowl  (ff 
~'  iDlry  and  the  En^liih  ;    and  1  expected 

be  made  frceof  tiia  city,  and  signed 
re;   but  did  not  see  col.  Bx^ard  there, 
■ordonutreniLmber  Ibeconteubut  ihi- i>a]>crs. 


Z 


Ore  Button  swom. 


Kr.Alvnod.  Whatduyoukiion' conceniing 
ihe  p^en,  dec.  ? 

hultim.  Hearing  by  aome  oT  my  fellow- 
soUior*  that  Uiere  were  some  pepem  or  ad- 
drMses  at  capl.  Ilntchins's,  1  whs  willing'  to 
g»  ami  lee  what  Itif  y  were ;  and  cwniog  to 
the  houie,  there  I  Foand  fire  papen,*  and 
aigned  lliem  all  fire,  but  di>  oat  remember  la 
wDim  they  were  directed.  Capl.  Hulchiiw 
wai  theie,  but  said  notliiug'  at  all  lo  me  alMnt 
the  papers,  or  filing  tbem  ;  nor  can  I  ro> 
tnember  whether  ihey  were  in  paper  or  parch- 
mcnt.  I  belieTe  there  were  then  abnnt  thirty 
names  subscribed,  but  saw  neither  col.  Uayonl 
B«t  kit  nume  iliere. 

Itoberl  CrunnW  nrorn. 

Kt.AlKOoi.  What  do  you  know,  Ice.  7 ' 

Cranntl.  Some  time  since  I  came  to  BIr. 
natctiins's,  and  there  found  five  addresses :  I 
read  that  to  my  lord  Corubury,  and  some  of  tlie 
two  others  to  ine  king  and  parliament :  in  one 
ortbem,to  the  best  of  my  remembrance,  wna 
GonlaiQeid  a  complaint,  Uiat  the  |>eopIe  of  this 
protluce  lay  under  more  hanlsliips  tlian  for- 
merly, aDtlihat  the'apnker  of  the  aMemblv  of 
this  pKTiace  was  an  alien.  I  saw  col.  finy- 
■rd'a  Dame  to  tJiat  to  my  lord  Combury,  but 
ua  not  acnuaiuted  with  liishand-writiDgat  all. 
After  1  bad  read  some  part,  and  been  told  what 
the  rest  ofthc  papers  were,  I  signed  them  all 
fire,  but  nobody  desired  or  persuaded  luc  to 
doit. 

Hr.  Atmpod.  Your  evidence  ii  tiot  so  full  as 
when  you  gare  in  your  iuforuuttiou  on  oath 
befDre  the  conncil. 

Cranntl.    Dut  it  is ;  aiul  I  Itawt  LOlbiog 
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One  CriggM  sworn. 

Mr,  Atnond.  WItat  do  you  knocr,  &c.? 

Oiiggt.    I  was  desired  by  on(^  BnvcU,  a  («(• ' 

dier  in  the  i^urrisan,  to  go  to  Mr.  Iliitchins's 

bouse,  and  si^ra  aoinc  papers :    1  was  told,  anil 

believed,  it  was  to  make  mc  free  of  the  city : 

thereupon  1  went  to  Kir.  llalcbins's,  and  thei* 

signed  them,  but  did  uol  s«'e  crd.  Bayard  there. 

One  Garntt  swon. 

Mr.  Ataood.  Tell  the  court  what  tou  know*. 
4cc.  '  ' 

Garnet.  A  great  many  of  the  soldiers  of  tb« 
garrisnn  signed,  and  Lliey  ex|>cGted  thereby  to 
be  made  free  of  the  city,  many  of  ibem  beiu|; 
tradeinwu. 

One  Flciaine  sworn. 

Kr.  Airood.    WhatdDyoaknow.icc.f 

t'kming.  Coming  aonie  lime  since  to  tha 
hotiso  of  Mr.  Ilutchina,  I  there  saw  aoma 
roll*  opened,  wilh  a  prcat  many  names  thereto, 
bnt  did  not  ecc  any  other  wiilin^ :  to  this  I  pot 
my  namp,  and  alto  then  pnl  ilowii  two  or  three 
names  tor  others,  at  their  reijuesi,  they  havhif 
first  put  their  marks.*     I  and  the  olber«  ex- 

GcWd  by  this  tii  be  made  free  of  the  city.     I 
lieve  nut  of  ICO  men  now  belonging  to  the 
fort,  or  llicrrabonia,  there  may  be  ahoot  30  that 

One  BoveU  avion. 
Mr.  J(u'»m/.  What  do  you  know,  jtc? 
Timctl.  C'oming  lo  capt.  Uutchins'a,  I  was 
I  shewn  some  pajiers,  nhicli  1  was  told  were  ad' 
dresses,  to  nhich  I  put  niy  mark,  without  be- 
ing desired  by  any  Lwdy  ;  1  cannot  write  DOT 
read.  When  Ibadsetiny  mark,Mr.Hut«hiiM 
'  told  me,  that  if  any  of  my  fellow-aoldtets  wonld 
'    ome  and  sign  also,  they  might ;   if  not,  they 

Eht  let  it  alone-    By  this  Mgouig  I  ezpsetca 
smade  free  of  the  city, but  not  frombeiiic 
I  loUier;    but  never  heard  capt.   Hntchim 


Snl.  Gen.     I  have  now  no  more  w_ .     ___ 
ngainst  the  prisoner.     Here  is  a  paper  sigtied 
by  him  ;  I  desire  the  clerk  of  the  council  uw/ 
be  swDTD  to  prove  the  same. 
Mr.  CoMiM,  ttie  Clerk  of  the  CaunciI,(woni> 

Cot.  Bayard.  1  own  ibal  paper :  it  is  a  Jieti- 
tioa  to  the  lieutenant  governoT  atad  cornicil  ia 
behalf  of  alderman  Hutchins,  then  in  prison; 
owning,  with  Hr.  French,  Mr.  Wenhsm,  and 
Mr.  Van  Dam,  that  the  copies  of  three  ad- 
dresses lo  the  king,  tbe  parliament,  and  lb* - 
lord  Corubury,  were  in  our  hands. 

Then  the  Petition  waa  read,  aotl  was  Ike 
same  as  is  entered  in  p.  471. 

Af\er  this,  the  Act  of  Assembly,  on  which 
tbe  mittimus  is  groundcij,  was  read ;  and  after 
that  tbe  commission  to  Uie  lord  BellamoDt  at 
large,  and  the  lieutenant  governoi'a  commii- 


«  full,  they  fvtivl 
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Sol.  Gen.  I  desire  Mr.  Rmot  may  be  sworn, 
whether  he  did  not  g\\e  advice  ti»  a  certain  )kt- 
8011  about  that  clau«ie  in  the  address  to  the  lic-ii-  > 
fenant  {governor  in  favour  of  aldennan  Iliit- 
chiDS,  viz.  1'hat  the  lord  Curiiburv  Micefdcd 
theearlot'Uellaniont  asgofeniorin  Vew-York? 

Mr.  EimU  was  coinmnnded  by  Mr.  A  (wood 
to  hk  sworn  ;  and  brini;  sworn,  said,  I  tohl  Mr. 
French  these  woriU  in  the  said  address  did  not 
run  current,  and  mi<;ht  alvc  ground  ofV.\c'ep- 
tion  to  some  who  would  be  a|ii  to  strain  cvitv 
word  to  the  prisoner's  disudTanta>|^.  To  which 
BIr.  French  re|died,  they  had  drawn  the  ad- 
dreisefl  themselves,  and  beheved  it  was  well 
cnoiu;^li. 

Sol.  Gen.  I  have  now  proved  by  the  wit- 
nesset  those  false  and  scandalous  libels  set 
forth  in  the  indictment,  whereby  the  (j[ooil, 
petce  Hud  quiet  of  the  government  has  been 
disturbed,  which  by  this  Act  of  Assembly  ii 
high  treason.  I  have  lifcewiioe  proved,  tliat 
the  soldiers  were  drawn  in  to  %ifrn  tliose  seanda- 
lo«s  libels,  and  that  some  did  sign  blank  rolls, 
which  was  listing  of  scddiers,  and  is  treason. 
By  these  words  in  the  |>eiiiioii  to  lieutenant 
governor  and  council,  «iz.  MVho  we  under- 
'  stand,  by  certain  advice  we  have  received 
^  from  England,  to  be  nominated  by  his  ma- 

*  jesty  to  succeed  the  late  eurl  of  Bcliamont  as 

•  our  governor,'  is  a  disowning  and  casting  off 
the  present  authority,  and  Lis  majesty's  go- 
vernment. 

Mr.  Nicholl.  Your  honour  and  the  jury 
will  please  to  take  notice,  that  the  indictment 
consists  of  divers  heads ;  as,  that  the  prisoner 
did  compass,  imagine,  contrive,  pro|)ose  and 
design  to  defame,  subvert,  &c.  the  peace,  good 
and  quiet  of  this  his  majesty's  s(ovemmeut. 

That  he  used  divers  indirect  practices  and 
endeavours  to  procure  mutiny  and  sedition 
among th'.*  soldiers. 

That  Ik;  drew  in  numbers  of  them,  the  said 
soldiers  and  othrrs,  to  sign  false  and  scan- 
dalous libels ;  aiid  that  he  had  sigued  them 
himself. 

That  in  thr-ic  libels  it  is  declared,  that  the 
subjects  in  this  province  are  smd  have  been  for 
many  years  lust  past,  by  those  entrusted  in  ihe 
admmi.stration  ol'  the  ptivernment,  oppressed  ; 
and  that  the  government  hath  been,  and  is 
rendered  cheap  and  vile  in  tiie  eyes  of  the 
people ;  as  also,  that  the  general  a-ssemhly  of 
this  province  is  not  a  lawful  asseuddy  :  by 
whicn  means,  fkc.  he  hatli  incited  his  majesty *s 
subjects  to  cast  off  their  obedience  to  his  ma- 
jesty's saidguverument. 

The  prisoner  is  not  directly  charged  here 
witk  any  fact,  except  his  own  signing  the  said 
libels,  but  for  endeavours ;  the  rest  are  forced 
VMcluskms  and  strained  inferences  drawn  from 
thence.  It  is  not  alleged,  that  the  peace  of  the 
Ipvernnient  hath  been  distorbed,  or  that  any 
Mutiny  or  sedition  hath  been  amon^rst  the 
soldiers,  or  that  any  one  of  his  majesty's  sub- 
jects hath  cast  off  his  obedience  to  his  majesty's 
mid  government.  By  the  course  of  the  eVi- 
dence,  it  appears  there  was  an  tuAdreaa  to  the 
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king,  an  address  to  the  House  of  Commons, 
and  an  address  to  my  lord  I'onrhnry,  and  a 
pHition  or  address  to  the  iieiit.  governor  and 
council :  hot  :dl  th^  evid-:  nee  is  very  lame  and 
weak,  as  to  the  thsve  first,  if  we  bhttuld  admit 
the  makin^jf  or  signing  ot  them  to  l>e  any  fault 
or  criniL',  more  esprcinliy  if  the  same  should 
amount  to  treason :  lor  by  none  of  the  evidence 
it  does  np|>cnr,  that  those  addresses  signed  at 
the  coHet*- house  were  the  same  addresses 
which  were  at  cid.  Rayard's;  or  that  the 
addresses  at  aid.  Ilutchins's  were  the  same 
which  were  at  the.  coffee-house,  or  the  same 
which  were  at  col.  Bayard's :  there  is  no  proof 
that  the  prisoner  siguiei!  these  addresses :  here 
is  not  so  much  as  the  likeness  or  comparison  of 
hands  produced,  alleged,  or  proved ;  though 
if  it  were,  that  would  not  do.  In  the  great 
Trial  of  the  Bisho|is,  Mr.  Pdilexfen  there  af- 
firms, (See  vol.  12,  p.  897),  That  comparison 
of  hands  is  not  good  in  a  criminal  case  ;  and 
offers  thelaily  Car's  case  im  Siderfin's  Reporia, 
p.  418,  419,  where  it  is  so  adyndged. 

But  I  shall  not  dwell  upon  the  evidence ;  it 
is  certainly  the  right  of  the  sutyect  to  petition 
the  king,  wlienever  he  conceives  himself  ag- 
grieved. In  the  Bishops  Trial,  (vol.  IS,  p.  37 1), 
Mr.  Pollexfensays,  1  never  thought  it,  nor  hatn 
it  since  been  thought  by  any  body  eWe,  to  be  a 
crime  to  petition  the  king.  Seij.  Leviaz  af» 
firms,  ([vol.  19,  p.  39S)>  the  subjects  have  a  right 
ofpetilioningthe  king  in  all  theur  grievances.  So 
say  all  our  books  of  law ;  so  says  the  statute 
of^the  13tfa  of  Charles  S.  they  may  petition. 
Sir  Thomas  Powys,  then   attorney-general* 

ivol.  IS,  p.  400),  ackoowledgsa  access  to  the 
»ng  by  petitioo  is  open  to  every  body  ;  the 
most  infenor  person  is  allowed  to  petition  thu 
king.  Mr.  Justice  Ho1k»wav  (vol.  IS,  p.  406^« 
says.  It  is  the  buihright  of  toe  sul^ect  to  peti- 
tion the  king.  If  it  is  the  birthright  of  the 
subject  to  petition  the  king,  to  procure  or  draw 
in  men  to  do  what  is  their  birthright  to  do 
can  never  amount  to  a  crime. 

Mr.  Aftrood.  I  do  not  say  petitioning  the 
king  is  a  crime,  but  it  may  £ie  to  petition  the 
House  of  Commous  in  the  plantatiouSi  where 
the  king  governs  b}'  prerogative. 

Mr.  Nit'holl,  I  cannot  think  it  is  a  crime  for  the 
subjects  of  the  plantations  to  |>elition  the  House 
of  CommoDb ;  it  is  every  day's  practice :  con- 
sult the  votes  in  every  sessions,  you  will  find 
many  addresses,  petitions,  and  complaints  from 
the  subjects  of  the  plantations :  It  seems  to  be 
tlie  right  of  the  subjects  to  |»etition  the  House  of 
Commons.  The  statute  of  the  ISth  of  Tharies 
the  Sd,  c.  5,  restrains  the  common  law ;  by  that 
it  plainly  appears  to  be  the  right  of  the  subject 
to  petition  the  House  of  Commons,  or  the  king. 
The  proviso  in  that  art  says,  *  That  neither 
■  that  act,  nor  any  thing  therein  contained, 

*  shall  be  construed  to  extend  or  hinder  any 

*  person  or  persons,  not  exceed inir  the  number 
^  of  ten,  to    present   any  public   or    private 

*  grievance  or  complaint  to  an|  member  of  the 
^  House  of  Commons  ai\er  his  election,  or  to 

*  the  king's  majesty.'    The  act  of  reeognitiou 
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priino  WiUiam  and  Mary,  declarioc  ilie  rights 
and  liberties  of  tlie  aubjecla,  and  settling 
the  succession  of  the  crown,  thereby  it  is 
enacted,  amongst  other  thinsa,  *  that  it  is  the 

*  flight  of  the  subject  to  [letilion  the  kin(|^ ;  and 
'  all  comiuitinents  and  prosecutiniis  for  such 

*  petitioning  are  illegal.*  And  the^  do  claim, 
demand  and  insist,  upon  all  and  smgular  the 

Iiremisses,  as  their  undoubted  rights  and 
ibertics ;  and  that  no  declaration,  judgment, 
doini(B  or  proceedings  to  the  prejudice  of  the 
people,  in  any  the  saitl  premisses,  ought  in  any 
wise  heresRer  to  be  drawn  into  consequence  or 
example.  Here  is  no  grant  of  any  new  privi- 
lege, but  a  claim  and  acknowledgment  of  an 
ancient  right ;  and  petitions  to  the  parliament 
areas  ancient  as  parliaments  themselves.  If 
thB  subjects  of  the  plantations  may  not  petition 
and  comidain  to  their  prinde,  they  are  in  a 
Wone  condition  than  sUves.  The  cries  of  the 
oppressions  in  the  plantations  have  gone  ap  to 
heaven,  and  are  again  come  down  upon  the 
earth,  and  have  inspired  and  moved  tue  king 
and  iiarliament  of  England  to  make  a  law  to 
chccK  the  exorbitant  actions  of  governors  in 
the  plantation^,  and  make  tliem  accountable  ip 
England  for  their  miscarriages  abroad  ;  which 
can  never  be  discovered  to  the  king  but  by 
petition.  The  statute  is  in  these  words : 

An  Act  to.  punisi^  Governors  of 
PlantXtions^  .in  this  Kingdom, 
to^.  CnUi^ii  BY  THKM  co;mmittxi) 
xw  THE  Plantations.  . 

**  Whereas  a  due  punishm^At  ht  not  pro- 
vided fbr  &tV€ta\  berimes  'and  offerfceis  com- 
mitted out  of  this  hH  mi^esty's  realm  of  Eng* 
land,  whereof  divers  governors,  lieutenant- go- 
verMnrs;  depaty-govemoHi,  or  tommandcrs  in 
obief  of  plantation^'^  and  t^ltovls  within  his 
majesty's  dbtoirniuin  bey  (Aid  the  seas,  have 
taken  advantage,  and  have  not  been  deterfrd 
Crom'oppresshig  his  mnjesty's  subjects  withito 
tlieir  respective  governments  and  commands, 
nor  IVom  committing  several  other  great  crimes 
and  offences;  not  deeming  themselves  punish- 
able for  the  same  here,  nor  accountable  lor  such 
their  crimes  and  oflences  to  any  |ier8iin  within 
their  respective  governments  and  commands : 
For  rtHnedj  wlwreof,  Be  it  enacted  by  the 
King**  mosteseeMenf  majesty,  by  and  with  the 
advice  and  consent  of  the  Lords  spiritual  and 

Wnml  aad  Commons  in  parNament  assem- 
nd  by  auibority  of  the  same.  That  if  any 
gafieinor  or  commanflor  in  chief  of  any  plan  • 
Istienor  colony  wiihiri  his  majesty's  dominions 
beyond  the  seas,  shall,  atier  the  first  day  of 
AngnsiL  1700,  be  gnilty  of  oppressing  any  of 
bis  anjeaty's  subiects  beyond  tbe  seas,  within 
ibcir  respective  govemnenta  or  commands,  or 
■kail' be  guilty  of  any  other  crime  or  offence, 
ttmtmry  to  the  laws  of  this  reahn,  or  in  force 
within  Ifi^  respective  gnvemraents  and  com- 
■ladis,  the  same  shall  be  enquired  ol',  heard  and 
dHuuimed  in  his  majestv's  court  ef  King's- 
haaeh  here  in  Engtand,  before  snch  comoUB- 
?0L.  XIV, 
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sioncrs,  and  in  &uch  county  of  this  realm,  as  shall 
be  assigned  by  his  majesty 's commission,  aud  by 
gooil  aud  lawful  nion  oi*  the  same  county ; 
and. that  such  punishments  shall  be  inflicted 
on  such  ofti'uders,  as  arc  usually  inflicted  for 
ofleiices  of  the  like  nature  committed  here  in 
England." 

This  prosecution  seems  to  be  made  to  fVm- 
trate  and  evade  this  act  of  parliament.  The 
subject  is  oppressed,  or  conceives  himself  to  be 
so,  and  complains  of  this  oppression ;  this  com- 
plaining is  nuidc  treason  f  Here  is  a  straugc  and 
fatal  dilemma  on  the  subjects  of  the  plantations. 
They  must  either  suffer  their  oppressions,  or  be 
hanged  for  traitors  if  they  complain ! 

What  rdates  to  the  Act  of  Assembly  of  this 
conotry,  it  can  by  no  natural  or  legal  construc- 
tion be  extended  to  make  the  prisoner  culpable.. 
It  is  plain  by  tlie  whole  purport  of  the  act,  tliat 
it  has  made  no  new  treason;  it  only  recog- 
nixedthe  king  aud  queen ;  and  enacts.  That 
those  who  shall  do  anv  thing  destructive  to 
that  establishment,  by  force  of  arms  or  other- 
wise, shall  be  rebels  and  traitors ;  which  they 
would  be  without  this  act.  If  ibis  adilress  and 
petition  had  been  to  the  French  king,  the  thing 
Jiad  been  of  another  nature.  By  the  same  eon-* 
strueiion,  every  petty  battery,  or  other  little 
trespass,  may  be  a  treason. 

1  he  portion  of  ool.  Bayard  and  the  other 
,thrce,  is  so  far  from  disowning  the  govern- 
ment, that  it  is  a  tlirect  acknowledginsi  of  the 
same.  The  direction  of  the  petition  is,  to  the 
lieutenant  governor,  and  the  council :  The  ex- 
pression *'  That  tifey  have  advice  tlint  the  lord 
Cornbtiry  is  to  siiccectl  the  carl  of  Bellamont" 
can  ^iih  no  justice  or  common  seiiso  be  con- 
strued to  ho  adisownini^  and  casting  otf  of  the 
govpmment.  1  think  it  will  hardly  be  alfirm- 
eil,  That  the  council  sweceeiled  the  carl  of  Bel* 
lamnnt,  and  capt.  Nanfan*  the  council ;  if  so, 
alU^r  the  earl  of  Beliamont,  who  was  captain 


the  weakness  and  falsity  of  this  construction* 
If  a  captain  of  a  company  be  killed  or  absent,  the 
lieutenant  or  next  officer  has  the  full  command 
of  the  company,  as  the  captain  had,  or  could 
have;  but  1  think  no  man  will  aay  be  succeeds 
tbe  Captain,  or  that  w  hen  another  captain  is  ap- 
pointed he  succeeds  that  lientenant  or  other  of- 
ficer. 8o  that  1  cannot  think  there  is  any  fact 
or  crime  alleged  or  proved  against  the  pri- 
soner, tb  charge  him  with  this  high  crime  of 
treason,  or  indeed  with  any  other  crime  what- 
soever. 

Mr.  KmoL  By  yonr  honours'  permission,  I 
am  of  counsel  for  col.  Bayard,  the  prisoner  at 
the  bar :  but  by  reason  1  am  unwilling  to  spend 
too  much  of  your  time,  this  trial  already  haiing 
been  very  long;  and  Mr.  Nicholl,  who  is  also 

*  Sometime  aller  the  earl  of  Bella moiit's 
death,  capt  Naulan,  the  lieutenant-governor^ 
was  at  BmriwdoflS. 
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•f  Um  couBtd  on  the  tame  tide,  b  AYiog^  tmonsil 
other  things  made  it  very  evident;  that  tor  the 
auhjecti  to  petition  his  majesty,  is  their  ancient 
and  indubitable  right ;  I  shall  therelbre  make 
h  my  biwiness  only,  as  near  as  f  can,  to  de- 
monstrate to  this  court  and  jury,  that  had  the 
king's  counsel  made  ample  proof  that  all  the 
natters  of  fact  alleged  in  the  indictment,  as 
the  signing  tlie  addresses,  and  other  things 
therein  onntainetl,  were  true ;  yet,  in  point  of 
law,  they  cannot  amount  to  that  grand  crime 
of  high  treason. 

In  order  to  this,  I  shall,  with  as  much  bre- 
vity as  1  can,  examine  into,  and  put  your  ho- 
nours in  mind,  and  withal  inform  the  gentlemen 
of  the  jury,  what  the  law  of  £ngland  (by 
which  we  are  or  ought  to  be  governed  here) 
bath  been  for  near  the  space  of  four  hundred 
years  last  past,  relating  to  this  grand  crime  of 
bigh-treason  ;  whereby  it  will  manifestly  ap- 
iiear,  how  cautious  the  poriiaments  of  £ng- 
Und  have  been  in  making  and  increasing  the 
laws  to  take  away  men's  lives,  and  particularly 
ibr  high  treason.  And  I  shall  hegm  with  the 
■tatute  of  the  96th  of  Edw.  S,  a  sUtate  to 
which  the  greatest  regard  has  been  paid  of  any 
act  of  parliament  whatsoever,  unless  Magna 
Charta,  as  hereafter  I  shall  briefly  shew. 

I  must  also  observe  to  your  honours.  That 
before  the  making  of  this  act  of  parliament  of 
the  25th  of  Edw.  S,  which  was  in  Anno  1350, 
and  which  was  the  very  first  act  relating  to 
treasons,  so  many  thiofirs  were  charged  as  high 
treason  by  the  common  law,  and  there  were  s» 
many  ambifB^uities  and  diversities  of  opinions, 
that  both  hiatory  and  our  books  of  the  law  suf- 
ficiently inform  tis,  scarce  any  man  knew  how 
to  behave  himself.  But  now,  by  this  statute, 
the  particulars  and  species  of  this  grand  crinie 
are  reckoned  up,  and  all  others  exdutled,  till 
declared  by  parliament.  For  though  nothing 
can  concern  the  king,  his  crown  and  dignity, 
more  immediately  Uian  high  treason,  which 
our  law  calls  *  Crimen  laesse  Majestatis,'  a  crime 
Wronging  majesty ;  vet  this  good  king  Edward 
S,  at  the  request  of  the  Lords  and  Commons  of 
England,  in  a  parliamentary  way,  and  to  make 
all  afler*agea  happy,  makes  a  plain  declaration 
of  such  offences  as  should  for  the  future  be 
deemed  for  high-treason,  and  none  other,  un- 
less dechuiBd  by  parliament. 

This  act  of  parliament  is  branched  ont  by 
air  Edward  Coke,  in  the  third  part  of  his  in- 
stitutes, into  six  classes er  heads;  which  I 
shall  the  rather  take  notice  of,  for  that  trials  ot' 
this  nature  are  very  rare  in  the  plantations; 
and  they  are  these : 

1.  'the  compassing  or  imagining  the  death 
of  the  king,  queen  or  prince,  uid  dedaring  the 
aame  by  some  overt- act. 

The  killing  or  murdering  of  the  chancellor, 
treasurer,  justices,  &c.  in  their  place  doing 
their  office,  &c. 

2.  To  violate,  or  carnally  to  know  the  king's 
consort  or  queen,  the  king's  eldest  daughter 
unmarried,  or  prince's  wife. 

3.  Levying  of  war  agaioit  the  kiiig. 


4.  Adhering  to  the  kmg's  cMmics,  and  de- 
daring  the  aame  by  some  overt-act ;  and  this 
must  not  be  *  Inimicna,  sed  Hostis.' 

5.  Counterfdting  of  the  great-seal,  privy- 
aeal,  or  king'a  com,  bx. 

0.  And  lastly,  bringing  into  the  redm 
counterfeit- money,  to  the  likeness  of  the  king's 
coin,  Abc 

Now,  if  there  is  any  other  offence  whieh 
was  not  comprehended  within  one  of  theaa 
classes,  the  aame  was  thereby  declared  to  be 
no  treason. 

f  n  a  clanae  of  whicb  act  of  parliament  we 
find  these  words ;  whicb  I  shall  rather  read, 
because  I  apprehend  it  will  very  much  oon- 
ocm  this  ensuing  trial.       ' 

*  And  because  that  many  other  like  cases 

*  may  happen  in  time  to  come,  which  a  roan 

*  cannot  think  or  declare  at  this  present  time,  it 

*  is  ordained,  that  if  any  other  case,  supposed 

*  treason,  which  isnotabovespecified,  do  happen 
<  before  any  justiees,  the  justices  shall  tarry, 

*  without  any  going  to  judgment  of  the  treason, 

*  till  the  cause  be  shewed  and  declared,  before 

*  the  king  and  his  parlianoent,  whether  it  be 

*  judged  treason  or  other  felony.' 

By  this  we  may  easily  perceive,  and  it  is 
very  obvioos,  that  this  daoae  was  made  to  pre- 
vent the  judgea  from  taking  upon  tbem  to  de- 
clare any  things  to  be  high  treason,  but  such 
as  are  particulariy  expressed  by  this  statute  of 
the  !25tb  of  Edw.  3,  or  by  aome  other  subsequent 
acL 

Again,  in  the  reign  of  Richard  8,  we  find 
sandry  other  things  were  declared  by  pariia- 
ment  to  be  high-treason,  which  were  not  com- 

Erchended  within  the  statute  of  95tli  of  Edw.  3. 
Int  yet  upon  the  coming  in  ef  Hen.  4,  it  was 
again  enacted  aod  dedared.  That  nothing 
should  for  the  future  be  adindged  high-tresKn, 
but  what  was  so  ordained  by  Uie  aforesaid  sta- 
tute S5  Edw.  S.    The  words  are  these : 

1  U.  4,  G.  10.  *•  That  whereas  in  jiarlia- 
ment,  in  the  Slst  year  of  the  late  king  Riebard, 
divers  pains  of  treason  were  ordainra  by  sta* 
tute,  inasmoch  as  there  waa  no  man  who  knew 
how  he  ought  to  behave  himself,  to  do,  spnds 
or  say,  fdr  donbtiif  soch  pains ;  it  is  acoorded 
and  assented  by  the  King,  Lords,  and  Com- 
mons, that  in  no  time  to  come,  anj  treason  be 
adjudged  otherwise  than  it  waa  ordained  hy  the 
sUtute,  in  the  time  of  his  noble  grandnthcr 
kmff  Edw.  3." 

Mow  this  statute,  I  am  hamMy  of  opinkm,  is 
directly  in  the  neg^ve,  which  says,  that  fbr 
the  futnre  nothnig  shall  be  adindged  trsason^ 
otherwise  than  it  waa  ordained  by  the  afiRcsaki 
statute  of  the  g5tb  of  Edw.  8. 

Yet,  nsvartbelcsB,  this  mdictBiieDt  is  grotmocdb 
upon  an  act  of  assembly  of  this  province^ 
wnich  is,  I  am  humbly  of  opinion,  not  only 
ooiitrary,  bnt  directly  repiiffoant  to  the  afore- 
said statute  (which  appearetn  to  me  to  limit  all 
new  apeeies  of  tvssson  to  bededared  by  par« 
liament,  and  not  eisewbere)  which,  tf  it  shouU 
admit  of  each  m  QiHHinietion  as  is  now  intendsd* 
I  think  1  mKf  nodsilljr  saj»  will  iBtradnM 
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fire  hamlred  lercnl  new  tpeciet  of  treaton: 
■o  that  his  majeity'fl  good  autgecU  of  this  iiro- 
1  ince  would  fall  under  much  ffreaiar  bardsnipa 
thau  wbaUifer  the  people  alt'  Eiif  land  were  len- 
sible  of  before  the  maMing  of  this  act  (which  1 
cannot  too  often  mention)  of  the  S5th  of  £<l.  3. 
If  we  look  farther  downward,  upon  the  com- 
ing in  of  Edw.  6,  which  was  in  the  year  1546, 
wiunAr^  new  species  of  treason  having  been 
again  introduced  by  act  of  parliament,  it  was 
in  the  very  Arst  year  of  his  reign  enacted.  That 
DO  ofience,  made  treason  by  any  statute,  should 
be  so  deemed  and  adjudged  for  the  future,  but 
•uch  as  were  made  treason  by  the  aforesaid 
statute  of  25  Edw.  3,  other  than  such  as  were 
by  that  present  statute  ordained  and  declared. 
"  But  yet  in  queen  Mary's  time,  in  the  Ist 
year  of  her  reign,  this  grand  crime  was  brought 
to  its  ancient  standard ;  and  it  was  then  de- 
clared in  parliament,  *  That  no  act  or  offence 

*  whatsoever  should  be  deemed  treason  or  mis- 

*  prision  of  treason,  but  such  as  were  declared 

*  by  the  sUtute  25  Edw.  3.'    And  the  sub- 
iteBCfrof  the  preamble  is  this,  *  That  the  state 

*  and  saftty  of  the  king  standeth  more  assuredly 
'  by  the  love  of  his  subjects,  than  fear  of  his 

*  laws.'  « 

So  that  upon  examination,  we  find  how  care- 
ful and  caution^  the  people  and  parliament  of 
England  have  been  in  introducing  and  increas- 
ing of  sanguinary  laws,  and  that  through  the 
revolution  of  many  ages.  And  hereby  it  is  very 
remarkable,  what  a  great  regard  has  been  iu 
all  ages  paid  to  this  veuerable  statute  of  25  EfA. 
9,  which  with  great  care  has  been  continued 
down  to  us  to  this  very  time,  and  is  now  in  its 
full  force.  Sir  Edward  Coke,  treating  thereof, 
tells  us,  that  the  {lariianient,  in  which  this  act 
was  made,  tor  many  years  after  was  called 
Benedictum  Parliameutum,  the  Blessed  Par- 
liament. 

If  we  look  but  into  the  Bill  of  Attainder  of 
Thomas  earl  of  Straflbnl,  in  the  year  1640  and 
1641,  even  in  those  times,  what  regard  wss 
paid  to  this  statute,  which  I  have  so  often  men- 
tioned, wherein  it  was  provided,  that  the  judg* 
■sent  against  the  said  earl  should  never  be  drawn 
into  precedent :  and  the  words  ore  these,  *  Pro- 
'  Tided,  That  no  judge  or  jiulges,  justice  or 

*  jnsticea  whatsoever,  shall  ailjudge  or  interpret 

*  any  act  or  thing  to  be  treaaoii,  nor  hear  or 

*  Marmine  any  treason  in  any  other  manner, 

*  than  he  or  ihey  should  or  ought  to  have  done 

*  before  the  making  of  tliis  aoi. ' 

NoW|  if  we  do  but  reflect  upon  the  great  con- 
and  care  that  baa  been  taken  through  all 
,  by  the  wise  people  of  England,  in  pra- 
ting the  judges  from  interpreting  any  act 
or  thing  whatsoever  to  be  treason,  but  such 
oolv  aa  are  enumerated  in  the  statute  of  Ed.  3. 
And  at  the  same  time  give  ourselves  leave  to 
thinki  how  industriously  we  labour  to  introduce 
■A  act  of  assembly  of  this  province,  to  make,  as 
I  nid  before,  even  five  hundred  new  and  never 
heard  of  spedes  of  treason :  I  say,  if  we  do 
but  oonsder  this,  it  is  matter  of  grint  lAase- 
pwBti  and.  more  especially  in  auicb  an  age  as 


this,  and  in  ao  happy  a  reign,  where  no  man- 
ever  questioned,  or  at  least  doubted  of  the  true 
enjoyment  of  our  laws  and  liberties,  though 
never  so  remote  from  the  fountain  head. 

1  am  afraid,  I  have  already  trespassed  upon 
your  honours'  )>atience :  1  shull  therefore  con- 
clude with  some  observations  upon  the  act  of 
assembly,  ujion  which  this  indictment  is  laid. 

Now  both  the  title,  preamble  and  words  of 
this  act  of  assembly,  and  the  caiiiie  of  making 
thereof,  is  very  obvious  (however  the  same  may 
be  now  interpreted),  which  were  these  two : 

1st.  For  the  future,  to  prevent  the  setting 
up  a  power  over  his  majesty's  suhiects  in  this 
province,  without  authority  from  the  crown  of 
England  ;  which  was  found  to  be  of  fatal  con- 
sequence in  the  late  unhappy  disorders  in  this 
province. 

2dl^'.  To  express  the  love,  loyalty  and  hearty 
affection  of  the  people  to  their  majesties  king 
William  and  qiieen  Mary  ;  and,  as  far  as  in 
them  lay,  to  recognize  them  their  sovereign 
liege  lord  and  lady.  1  doubt  not  but  your  ho- 
nours will  see  •cause  to  recommend  the  same  to 
the  jury,  in  delivering  the  charge :  aud  tliat  no 
straiued  construction  of  this  act  of  assembly 
can  ever  affect  the  prisoner  colonel  Bayard,  or 
in  the  least  blast  his  long- experienced  loyalty 
to  the  crown  of  England,  and  in  a  special  man- 
ner to  his  present  majesty  king  William. 

1  had  almost  forgot  to  beg  leave  of  the  court 
to  apply  myself  to  the  geutleinen  of  the  jur)', 
to  obviate  some  obiectionti,  or  rather  a  vulgar 
error,  that  usually  hath  crept  iu  amongst  them 
upon  triaU,  and  particularly  upon  indictments : 
which  is,  they  do  believe, 

That  if  the  matters  of  fact  alleged  in  the  in- 
dictment be  but  proved,  tiiey  are  to  huve  no 
regard  to  matter  of  law :  which  I  tuke  to  he 
a  very  threat  and  dangerous  ei-i*or  in  ilieiu. 

For  though  it  be  true,  and  must  be  granted^ 
that  mutters  of  fact  are  the  most  cominou  and 
proper  objects  of  a  jury'^  deteruiiiiatlon,  and 
matters  of  law  that  of  the  judges;  yet  as  law 
ariseth  out  of,  and  is  interwoven  and  compli- 
cated uith  fact,  it  cannot  but  fall  under  the 
jury's  consideration:  for,  should  it  be  other- 
wise, if  a  person  should  be  indicted  for  doing 
any  common,  innocent  or  \d\y  ful  acti  if  it  be 
but  do  ithed  and  dis;j:ui8ed  in  the  indictment 
with  the  name  of  treason,  or  some  other  high 
crime,  and  proved  by  witnesses  to  be  doue, 
then  the  jury  wouki  lie  under  a  necessity  of 
finding  the  prisoner  guilty.     No. 

])o  we  not  find  iu  most  general  issues,  upon 
Not  Guilty  pleaded,  as  upon  indictments  of 
trespasses,  breach  of  the  jieace,  felony,  and 
even  iu  cases  of  hi^h- treason ;  yet  the  jury  do 
not  find  the  fact  oi  the  case  by  iuelf,  leaving 
the  law  to  the  courl^  but  find  the  party  Guilty , 
or  Not  Guilty  ? 

And  this  will  more  evidently  apiiear  upon 
indictments  of  murder,  that  the  jury  are  judges 
as  well  of  matter  of  law  as  of  fact.  For  is  it 
not  every  day's  practice,  where  persons  are  in  - 
dieted  ot  murder ;  the  jury  doth  nut  only  find 
them  gnilty  or  not  guilty,  bat  many  times , 
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upon  hetring'  and  wel^xm^  of  circanwUiiGef, 
till*  jury  briiign  in  the  prisoner  not  only  guilty 
or  nut  i^uHty  in  general,  but  brings  them  in 
I'iilier  guilty  of  miinler  or  manslaughter,  by 
miiiiiili'pnture  or  se  ilefrntft'ndo  V  ''ke. 

Ho  tjip  jury  bcin:;  well  appriztnt  of  the  true 
matlfr  ui  t'ucr,  tifwhifh  iliey  are  sole  ju<l<j;es, 
fan  betf- 1  ii|>]ily  the  mntter  of  law  ;  for,  stiys 
my  li»nl  C'ikr/*  It  is  by  litiy  applying  mntters 
^  offset  unii  lair  to!;etliVr,  thnt  the  jury  brini^ 
'  fbrlh  their  vordirt  :*  which,  I  hope,  you  gen- 
llenH^ii  of  the  jury  ^mW  carefully  do. 

I^rhoncr.  I  desire  Kome  of  my  evidences 
mav  be  called,  to  give  an  accuunt  of  iny  life 
antf  conversiUiou.     (Which  was  granted.) 

Mr.  Vitini/t  iiiinister  of  Trinity  church,  be- 
ing tiwoni,  said,  I  havf  b«M*n  fur  six  years  per- 
sonally ac(|iiaintiHl  with  col.  Hayanl ;  during 
ivhicli  liiue  his  life  and  coiirersation  recora- 
mended  him  in  the  world  as, an. exemplary 
Cbrisiti-an  :  and  (he  frefpieiit  expressions  of  his 
zeal  and  afiection  to  his  lunjesty's  |uTSon  and 
government  couvinced  me,  tliat  he  was  a  good 
subject. 

Frii.  Call  capt.  John  Kipp.  (Who  being 
cftlleil,  was  absent.) — (^all  capt.  Tudur. 

TuJnr  Hworu,  said,  I  have  known  cot.  Bay* 
ard  V!(>  years,  a  moderate,  civil,  good  man,  has 
been  employed  in  almost  all  offices  of  ttic 
greatest  trust  in  the  government,  never  disaf- 
fected, hut  stooil  up  fur  the  Protestant  religion 
and  king  William. 

Fris.  To  prove  that  1  have  upon  sundry 
emergrncifrs,  dm  ing  the  late  war,  advanced  of 
my  private  fortune  ujion  loan,  v«  itiiout  interest, 
several  considerable  sums  of  money,  for  the 
pres<'rvalion  of  his  majenty's  interest  and  go- 
Teniuient  in  New  Vork,  of  whieii  up^vards  of 
S200/.  UKinev  i:i  specie  lent,  U  stiil  unpaid ;  1 
d«sire  .^Ir.  Jamison  (who  was  then  clerk  of  the 
connei))  mav  Ijc  sworn. 

(Jamison  Li  ing  culled,  appeared.) 

Mr.  AtuiHi'!.  iHlr.  Jumison  has  refused  to 
nurge  liiuiscif  of  Mgning  tltose  addresses,  and 
IS  parliviia  crhninU^  fur  which  reason  he  can- 
not he  allowed  to  bu  sm  evidence. 

The  evidence  having  been  concluded,  the  ; 
Solicitor  General,  without  answering  the 
authorities  ofi'ered  by  the  prisoner's  emuisel, 
relating  to  the  tiiv.i<(in,  sumnie«l  up  the  evi- 
dence, as  to  matter  of  fact. 

Mr.  Atu'tniJ  gave  the  charge  to  the  jury,  in 
a  loner  discour-ie ;  a:id  among  other  thitiKs  in- 
tiisted,  That  ttie  indiclnunt  was  nut  laid  upon 
the  act  of  «>5  E.  .S,  nor  any  act  of  |)arliament, 
but  upon  ar.  act  of  assenddy  of  this  province, 
confirnied  by  his  majesty,  which  had  |wwer  to 
make  acts  for  high  treason,  as  well  as  the  par- 
liaments of  England ;  and  that  the  said  statute 
was  confined  tu  England,  because  by  the  tame 
statute  it  is  euacteti,  that  if  any  doubt  should 
arise,  the  same  be  adjourned  uiito  parliament ; 
which  must  be  understood  of  the  parliament  of 
Em;  I  and. 

Th.1t  it  is  high  treason,  by  Uie  act  of  assem- 
Uy,  by  any  manner  of  \rays,  or  npoa  any  pre- 
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teoGS  whatsoever,  by  force  of  anna,  or  other- 
wise, to  flisturb  the  peaoe,  good  and  quiet  of 
tbe  govemoient,  aa  it  is  now  established ; 
which  he  said  was  proved  bj  overt-ads  kiid  in 
the  indictment ;  which  were,  by  signing  of  li- 
bels against  the  government,  and  thereliy  en* 
ticing  the  people  to  cast  fiflT  and  disowu  the 
same;  and  chiefly,  by  the  soldieni  signing 
complaints  ngaiuKt  their  chief  officers ;  which 
tendeil  to  mutiny,  and  was  treason  by  tbe  com- 
mon law. 

That  by  bringing  the  papers  to  llutchins'a 
house,  the  prisoner  had  made  himself  guilty  of 
all  that  was  done  there,  by  the  soldieni  and 
iithers  signing  those  papri4. 

That  the  right  of  |i«tiiiuning  the  Idng  wai 
not  in  dispute,  but  the  manuer  of  doing  it  usaiie 
it  criminal. 

I'liat  it  %vas  plain  the  address  of  tbe  prisoner 
and  his  three  fellows,  was  a  disowning  of  the 
present  auttiority,  and  casting  ofl*  bis  majesty's 
government  as  it  was  then  established ;  tbr 
capt.  Naiifan  sucoeeiled  the  lord  BelhiiDont  (as 
by  the  commission  appeare<l),  and  not  my  lord 
Cornbury ;  which  was  a  plain  overt-act  of 
treason,  ov  the  meaning  and  words  of  the  act 
of  assembly. 

That  it  appeared  undeniable,  that  tbe  pri- 
soner and  his  sou  were  always  by  .the  papera, 
and  that  it  was  done  with  a  great  number  of 
people  to  aflrout  the  government. 

That  the  drawing  in  soldiers  to  sign  petitiona, 
is  mutmy  and  sedition  by  the  law ;  and  draw- 
ing of  them  in,  on  false  pretences,  in  hopes  of 
frmom  in  the  city,  and  subscribing  their 
names  on  blank  lists,  is  listing  of  soldiers,  and 
may  be  applied  to  invito  in  any  foreign  power : 
and  thereupon  strenuously  insisted  on  tbe  va- 
lidity of  the  evidence,  that  tbe  facts  laid  in  the 
indictment  were  undeniably  proved,  and  that 
those  facts  did  amount  to  high  treason,  within 
the  words  and  meaning  of  this  act  of  assembly  ^ 
and  that  therefore  the  jury  could  not  «lo  other- 
wise than  bring  in  the  prisoner  guilty. 

The  constable  being  suorn  to  keep  the  jury, 
the  court  adjourned  till  nine  at  night :  and  the 
jury  then  not  being  agreeil,  the  court  did  ad- 
journ till  Monday  nine  o'clock,  the  9tb  March. 


On  Monday  the  9tli,  the  prisoner 
brought  to  the  bar,  and  the  jury  si^nt  for:  they 
were  asked,  if  they  were  agreed  in  their  ver- 
dict ?  thev  answered,  they  were  not  agreedi 
but  desired  some  direction  of  the  court.  Jacob 
Goelet  appeared  as  foreman  of  the  jury,  and 
read  some  notes  of  what  he  said  the  witnessea 
had  sworn :  which  were  denied  to  have  beOn 
sworn  by  the  counsel  for  the  prisoner,  whd 
prayed  Nr.  Atwood  to  satisfy  the  jury  of  the 
truth  of  the  evidence. 

To  this  he  answered,  That  he  could  not  do 
it  after  the  charge  given ;  hotafliniied,  it  wai 
no  new  thin^  ^as  some  pretended)  after  charge 
given,  to  satisfy  the  jury  in  some  matters  of 
law ;  and  told,  that  lie  batl  received  letter^ 
from  Ihe  jnry,and  answered  them  ;  whidi  an- 
awen  were  only  hie  privaie  opinion.    TImI  if 
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they  wan  nnder  Uf  difluHjlt^,  whether  (lie 
nuitlen  of  &GI  alle^  lo  the  lodictaiant,  mad 
trhiofa  wen  prgvml  to  them,  were  treaiOD  of 
DO,  ihej  might  find  (be  priHoner  iruilif ;  who 
hail  hit  adnmiaiie  in  munDg-  in  aireit  of  juilg- 
meiit,  md  tni\iin  be  reliaTeil  u  to  matter  of 
law. 

Mr.  Emol.  This  is  not  fuir,  tngirelbe  jury 
«  handle  lo  find  tlie  priMiicr  e-uillyinexiiecta- 
lion  of  relief  in  nm-Ht  uf  judijineiit*,  fur  ilic^ 
•raJDri|!eslioth  of  law  anil  fact,  ai  the  cate  is 
DOW  eircuHiiianced  ;  if  Ihey  will  enalave  theni- 
■elveaanil  iheirimaterily,  and  debar  tliemielvea 
of  all  aceeM  to  Ibeir  prinoe,  tlioy  will  be  worie 
lliati  o^roea. 

Mr.AtMHiod.  Thiiianotlobesuffiered.toof- 
fer  these  lliingi  to  the  jury  alter  they  have  re- 
eeired  their  uli-jrge ;  thereforp  lie  silent.  Then 
proceeding,  he  renewed  hJK  charge  to  the  jury, 
aggraTBiiiig  the  luiipueed  Crimea  for  the  space 
of  aboat  hidf  an  hour, 

Mr.  JiiMl.  I  |irBy  your  honour  to  ha  hear4 
Me  wird.  (Winch  be  oftcii  repeated,  and  at 
last  waa  granted  him.)  The  facta  laid  in  ifaa 
indictment  were  nut  proved,  aa  to  the  diiown- 
ing  and  cnatiD|f  olf  the  ttOTeramenl,  enoonraif- 
iug  nf  mutiny  in  the  aoldient,  or  JiiquielinK  the 
peaceof  the  tj'oi'ertiment.  Addresting  t hewing 
Hlheundimbted  right  of  the  suiiject,  both  liy 
Mtminiin  law  and  aota  of  parlientetil.  If  Ibe 
■Dbject  tor  complainia  of  grie*nncci,  ael  forth 
by  petition,  tball  be  attainted  of  high  treaeon, 
we  are  in  a  worae  condition  than  Bla*ei. 

Mr.  Atmood  checked  liim,  and  oommanded 

Ur.  Sieholl.  Theactof  parliatnenllctponiih 
goremnra  in  (he  plantation*  for  oppremng  the 
aubiecl,  b  rendered  iiwleia  and  of  no  effeel,  if 
(ha  tiil^Rt*  are  deprived  ol'  (bts  liberty  (o  oom- 
plain,  and  aet  Ibith  their  grieranov,  by  petition 
to  their  king. 

Pniraer.  I  cravo  that  Jacobua  Goelet  may 
read  otar  hii  paper  cenoeming  the  evidence 
girpn,  and  liberty  to  coDtronl  UK  mirtakea, — 
(Thiawai  denied.) 

Prit.  I  crave  that  col.  de  Peyater  and  capt. 
'Walten,  whoara  jnined  inthecMumistion.will 
declare  llieir  onmian*  aii^ly,  if  (hey  nave 
agreed  that  lo  be  Ireaann  which  Mr.  Atwood 
baa  declared  t«  be  an,  either  bv  the  comtnon 
l»w,  or  act  of  aisenihly,  if  the  facta  laid  in  the 
iaActmant  ahoaM  be  admitted  M'  be  proved,  aa 
indeed  they  are  not. 

Tn  (hia  he  reeeived  no  anawn. 

Afier  this  the  wry  were  tent  nut,  ami  the 
CMTl  adjoaraed  hll  three  o'clecfc  in  the  after- 

Alwhleh  linw  the  comiiwieBera  neatiif , 
Ibe  {nitonerwaa  brought  to  the  bar;  (he  j«n 
were  letit  for :  and  beinjf  come,  were  ask(«,  if 
they  were  agfwd  of  tlicwvenHOlT  whiofa  they 
aniwered  In  the  affiraiatife,  and  that  tboj 
(bund  the  irriteoer  Gniky. 

OmnMt.  WepnytilM 
reat  of  judgment. 

Mr.  AtMtd.  Leiiiian  rmom  baofletcd  to- 
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CoDTt  Bdjonned  lill  eleven  «'ck>ek  next 
morning, 

March  lOtfa.  The  rommimionen  met,  ao4 
the  iiriaaner  being  brought  lo  Ihe  bar,  he  of- 
tereu  the  follouing  reaxoDt  in  arre*t  of  judg- 
Dieut,  io  these  words,  viz. 

Bavard.  That  no  overt-act,  allcgrrd  in  the 
indicfincot,  Ik  proved  by  the  oaths  and  teaiimo- 
nies  of  two  lawful  whuesKi,  aa  by  the  itatuta 
ofr  W.  3,i*djn-cled. 

Thai  if  the  overl-acl,  aa  alli^ed  in  the  in> 
diclment,  aliould  be  ndmitled  la  be  «o  proved, 
yet  aaiiher  by  the  law  of  England,  or  !iy  any 
legsl  ^nuine  cooatruction  of  the  act  oraasem- 
bly  ol  lliia  country,  an  whicli  the  indictment  ia 
grounded,  any  of  the  auiJ  oveit-acta  can 
aaiounl  lo  liigh-trcaMiii. 

Mr.  Atvioad.  Though  the  reason*  offered 
by  the  pmouer's  counsel  are  properly  anil 
learnedly  ollered,  I  uould  off-band  answer  and 
coolniufthem  all ;  yd  I  will  not  do  it ;  let 
them  be  left  with  the  solicitor -general. — And 
Bi^ourned  the  court  until  len  o-clock  tLc  next 
rauruing ;   wJiich  accordiogly  wait  dune.  ' 

March  11.  Thecomniiaaionersmel,  andllie 
prisoner  was  broti;;ht  to  the  bar. 

Hr.  Nickall.  It  dne*  nut  appear.thal  any  one 
overl-acl,  alleged  in  the  indictment,  haa  bent 
proved  by  the  oaths  of  two  lan'ful  witnesen, 
as  by  the  staiule  ut'  7  W.  3,  might  to  be  done. 

Mr.  Ala-bod.  The  jury  are  Ihe  sole  judges 
of  the  evideoee ;  and  if  there  haa  been  anj 
oniitainii  in  that,  il  ia  now  helped  by  Ihe  rerdiel. 

Mr.  Niehotl.  Tliough  it  is  very  plain  tome, 
ar.d  1  EU|i|iose  to  the  court,  that  what  I  have 
affirmed  in  Ibin  matter  i*  truth,  ycl  1  almll  not 
much  insiit  upon  il,  beeauw  if  (be  acts  Ibeni' 
selves  shouhl  be  admitted  to  he.  true,  ihey  dn 
not  tall  under  any  of  the  heads  or  spet-if^  of 
treason  au  made  by  the  English  tawa,  or  by 
any  natural  and  reaaonaUe  constructiun  of  the 
act  of  sMemUy  of  Ibis  i^venimenl;  which 
being  wholly  matter  of  law,  I  shall  leave  to 
your  honours'  eonsideration, 

Mr,  Emot.  I  very  well  remember,  thnl  the 
court  was  pleased  to  tell  ihe  jury,  after  tliey 
had  been  togetlier  some  days,  and  not  being 
agreed  u[ian  the  verdict,  llial  if  tliey  were 
under  any  difficulty,  whether  the  overt-acts 
laid  in  the  indictment,  if  proved,  were  treason ; 
if  they  ftiund  Ihe  prisoaer  guiltjr,  hehiid  hit 
remedy,  by  n»vmg  the  maltcr  of  law  in  arrest 
orjudgiaent. 

J  tlieretbre  humbly  offer  in  arreal  of  ji(dg> 
ment,  (hat  if  the  overt- acts  laid  In  Ihe  i'ndict- 
ment  were  ndmilled  lo  be  proved,  yet  in  point 
ef  hw  they  cannot  amount  to  high-lreasoii, 
wllbintbemeamngoftlieartofBatemUyupon 
which  Ibe  indiclment  was  hud. 

For  I  take  it,  that  all  aeta  of  parliament,  and 
ooHaeqaenlly  Mis  of  asacmblv,  are  to  be  nndeiw 
stood  and  taken  by  reaMnible  construction,  to 
be  gattieved  and  collected  out  of  the  words  of 
(he  act  only,  ami  that  aceorthng  (o  the  Ba(tird 
gTaRnaatieal,  plain  and  l^al  aeuae  Iberear, 
it4lteM  Mty  fbceed  WwprelatiMi. 
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Then  if  to,  this  act  of  asfemUy,  both  by  the 
title,  preamble,  and  the  eoacting  part  thereof, 
plainly  demomtratei  the  meanings  of  the  law- 
makers, and  what  was  thereby  designed  for  the 
future  to  prereDt.  The  title  of  this  act  is  in 
these  words :  "An  Act  for  the  qoieting  and 
settling  the  disorders  that  hare  lately  happened 
within  this  province,  and  for  cstablishinj^  and 
lecuring  their  mijesty's  present  go? eminent 
against  the  like  disorders  for  the  future." 
Now  what  these  disorders  were,  we  have  great 
cause  to  remenaber ;  and  they  are  very  well 
known  to  this  court  to  have  been  occasioned  by 
some  persons  setting  up  an  arbitrary  power 
over  the  king^s  subjectM  without  authority  from 
the  crown  of  England,  as  appears  from  the 
preamble  of  the  said  act,  part  whereof  is  in 
these  words:  <*  And  whereas  the  late  and  incon- 
siderate f  iolation  of  the  good  and  quiet  of  this 
pforince,  by  the  setting  up  a  power  over  tlieir 
m^esties'  subjects,  without  authority  from  the 
crown  of  England,  hath  vitiated  and  debauched 
the  minds  of  many  people,  &c.  For  the  pre- 
vention whereof  in  time  to  come,  be  it  enacted, 
&c.  That  whatsoever  person  or  persons  shall 
by  any  manner  of  ways,  or  upon  any  pretence 
whatsoever,  endeavour  by  force  of  arms,  or 
Otherwise,  to  disturb  the  peace,  good,  and  quiet 
of  this  their  majesties*  government,  as  it  is  now 
established,  shall  be  deemed  and  esteemed  as 
rebels  and  traitors,  &c." 

From  hence  it  plainly  appears,  that  the  in- 
tention of  the  law -makers  was  only  to  declare 
tad)  person  or  persons  rebels  and  traitors,  as 
should  for  the  future  set  up  a  power  over  his 
OMtjesty's  subjects  in  this  province,  without 
authority  from  the  crown  of  England ;  which 
undoubtedly  is  treason  within  the  statute  of 
S5  E.  :i. 

But  it  can  never  be  understood  (without  offer- 
ing the  greatest  violence  to  the  reasonable  con- 
struction of  the  said  act  of  assembly,  and  the 
plain  intention  of  the  makers  thereof)  to  be 
construed  to  extend  to  the  signing  the  addresses 
mentioned  in  the  indictment,  which  is  the  only 
thing  the  prisoner  is  positively  charged  withal ; 
for  all  the  rest  are  only  presnmptive,  con* 
structife,  and  accumulative  crimes,  drawn 
from  thence. 

But,  says  Mr.  Solidior,  the  words  of  this  act 
of  assembly  are  in  generals ;  that  if  any  per- 
sons shall  endeavour,  by  force  of  aroos,  or 
otherwise,  to  disturb  the  peace,  good  and  ouiet 
of  the  government,  ahall  be  deemed  and  es- 
teemed rebels  and  traitors. 

Now  from  thl  word '  otherwise,'  Mr.  Solicitor 
woqM  &in  insinuate,  that  the  prisoner  is  within 
the  meaning  of  the  act  of  assembly :  a  very 
fine  explanatMNi !  For  bv  sncb  a  coostmction 
•s  this,  every  breach  of  the  peace,  sodden 
quarrel,  or  small  battery,  shall  be  deemed  ties- 
«0D.  I  shall  not  further  add  upon  this  bead, 
but  only  offer  my  humble  opinion,  that  here,  in 
the  plantations,  we  are  not  capable  in  oar  as- 
■smolies  to  make  and  declare  any  new  spedes 
«f  tresson,  but  such  ss  are  comprehended  in 
the  statute  of  S5£.3|  or 
■tstote. 


Thooffh  what  already  hss  beeo  offered,  I 
hope  win  be  sufBdeot  to  stay  and  arrest  judg- 
ment, yet  I  have  several  other  thingi  in  behalf 
of  the  prisoner  (by  yonr  honours*  permission)  to 
move  m  arrest  of  judgment,  and  which  are  not 
mentioned  in  the  reasons  which  were  assigned 
in  writing ;  and  I  pray  liberty  to  offer  Uiem 
ore  tenus. 

Mr.  Atwood.  Mr.  Emot,  you  have  liberty 
granted  you :  go  on. 

Mr.  £mo<.  1  thank  your  hononr.  And  the 
reasons  that  I  shall  now  further  assign,  why 
judgment  ought  not  to  pass  ag^ainst  the  pn- 
soner,  according  to  the  verdict  of  the  jury,  are 
these  three: 

1st.  That  Andries  Marshalk,*  one  of  the 
petty -jurv,  is  an  alien,  and  of  foreign  birth, 
bom  in  Zlealand,  and  came  over  into  this  pro- 
vince in  the  year  1684 ;  and  that  Jacobus 
Goclet,  the  foreman  of  the  jury ,  is  also  an  alien, 
and  hath  lately  sent  to  England  for  to  procure 
a  denisation. 

Sdly.  That  the  Visne,  or  Venire,  in  the 
precept  to  summon  the  petty-jury,  under  the 
hands  of  the  commissioners,  is  wrong  awarded, 
or  rather  not  awarded  at  all. 

3d]y.  That  the  said  precept  is  not  retamed 
by  t)ie  sheriff,  or  any  endorsement  thereupon , 
and  signed  bv  him,  against  the  known  laws  of 
England,  ana  more  particularly  the  statute  of 
19  E.  9,  cap.  5,  called  The8utote  of  York. 

Mr.  Atwoodf  in  a  long  speech,  said,  what  the 
Solidtor  has  offered  is  sutfident  to  over-rule 
the  reasons  exhibited  in  arrest  of  judgment ; 
for  it  is  evklently  proved,  that  the  prisoner  has 
disturbed  the  |>eaoe,  good  and  quiet  of  the  go- 
vernment, as  It  is  now  established,  vis. 

1st,  By  entidng  the  people  to  sign  scandal- 
ous libels  against  the  government,  at  the  oof- 
fee  house,  and  at  bis  own  bouse,  by  the  oath  of 
Peter  Odyre,  telling  him  it  was  for  tlie  good  of 
the  countrv  ;  and  kis  bringing  them  to  alder- 
man Uutchins's,  makes  him  equally  guiltv  to 
the  sokliers  signing  complaints  against  tbdr 
chief  officers,  thereby  enticing  them  to  moti- 
njr ;  which  sokliers  are  part  of  the  7,000  men 
raised  by  act  of  pariiament  for  the  defence  of 
thekingidom;  whkdi  is  high  tresson  bv  the 
common  law,  as  well  ss  by  act  of  assembly. 

Sdly,  Bv  the  prisoner's  disowning  the  ss- 
serobiy  to  oe  lawful. 

ddiv.  By  charging  the  lieutenant  got emor 
to  be  Bribed  to  pass  thdrsicto  of  assembly. 

ithly.  By  charging  the  gAvemment  10  bs  in 
the  hands  of  hot  and  ignorant  men. 

5thly,  By  the  address  to  the  lieotenant  go- 
vernor, disowniiy  and  casting  off  the  present 
sothority,  derJsring  the  lord  Combory  to  suc- 
ceed the  kteesriof  BeUsoMMt  in  the  goveni- 
ment 

1  hope  the  priMocrby  this  tisse is  ooovinoed 
of  his  crinne,  ss  well  ss  tbst  clergymsii  who 
spoke  so  much  in  his  vindiestMn;  and  that  the 
prisoner  will  now  bs  duly  penitent,  and  mskc  s 
true  confession  of  it 

GqI.  BsyMndL  May  it  plcsse  your  honour,  I 
sfsr  sbbomd  thai  hcinoos  m  iJtm'm^ 
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erime  of  high  treaiOD,  m  much  as  fleAth  itielf. 
I  call  God  and  my  own  oonacionoe  to  witncM, 
that  1  am  as  innocent  of  it  as  the  child  unhom : 
I  never  spoke  to  an^  of  tlie  soldiers  to  make 
any  complaint,  or  sign  any  addresses,  oc  othei 
paper  wbatw>eTer.  1  own  I  was  present  at  th 
eoffee- house,  at  the  signing  of  an  address  to 
the  king,  another  to  the  parliament,  and  ano- 
ther to  the  lord  Combury  ;  and  1  own  the  two 
first  contained  some  complaints  of  grierances 
we  supposed  to  lie  onder^  and  the  latter  a  con- 
gratulatton. 

I  had  the  hcst  ooonael  1  coold  get  for  so  do- 
ing, and  that  it  was  the  subyecta'  right  to  peti- 
tion the  kin^,  by  the  act  of  the  first  of  W.  and 
M.  and  I  thmk  the  subjects  should  be  worse 
than  slaves,  if  they  shall  be  arraigned  for  high 
treaaoQ  for  complaining  to  their  prince. 

I  must  further  beg  Kave  to  say,  your  honour 
was  much  mistaken  in  summing  up  just  now 
what  the  witnesses  had  sworn ;  and  the  jury 
"  y  that  paper  the  foreman  read  in  court)  had 


Si 


contents  whereof  were  by  Mr.  At  wood  retorted 
upon  the  prisoner  in  open  court,  at  the  time  he 
passed  sentence  against  him ;  for  which  reason 
the  prisoner  has  permitted  it  to  be  published, 
and  it  is  as  followeth : 

"  Col.  De  Peyster:  Sir, 

**  I  take  leave  to  acquaint  you,  that  though 
it  has  pleased  God  to  suffer  vourself,  and  some 
of  your  relations  to  be  the  likely  chief  instru- 
ments of  tlie  total  destruction  both  of  myself 
and  all  my  famil v  and  posterity ;  that  yet,  not- 
withstanding 1  nave  that  peace  with  myself 
^and  I  can  but  only  thank  God  for  his  all-suf- 
neient  grace  in  strengthening  me  in  it)  that  I 
am  reconciled  to  all  mankind  whatsoever,  and 
that  I  hope  one  of  my  last  prayers  will  be, 
that  God  out  of  his  infinite  mercy,  will  gra« 
croiisly  pardon  all  those  who  have  had  a  hand 
to  out  me  off.  Sir,  believe  me,  as  you  may* 
give  credit  to  the  words  of  a  dyine  man  (since 
I  find  the  job  is  to  be  done,  and  that  it  is  now 


likewise  a  wrong  notion  of  it ;  which  I  deshied    past  your  power  to  stop  the  current),  that  I 
then  1  might  controul ;  but  your  honour  over-    shall  also  die  with  a  clear  and  good  conscience^ 


ruled,  as  not  to  be  altowed  atWthe  charge  was 
given,    it  was  not  proved  by  any  of  the  wit- 
nesses, that  the  peace  of  the  government  had 
been  disturbed  ;   none  of  them  said  I  had  en- 
ticed any  person  whatsoever  to  sign  the  ad- 
dresses ;  nor  that  I  was  present  at  the  soldiers 
signing  at  Hutchins's,  much  less  that  I  enticed 
them  to  mutiny.     I  knew  nothing  of  their 
npiiitg ;  I  was  not  at  the  house  all  that  time, 
llr.  Solicitor  bad  Bfrs.  Hulchins  sworn,  who 
aaid  the  same.    None  of  them  say,  that  in  the 
Mud  address  the  assembly  was  called  unkiwful, 
but  only,  that  the  speaker  was  an  alien ;  nor 
that  tfaie  lieutenant  governor  was  bribed,  but 
tempted ;  nor  that  the  government  was  in  the 
bands  of  hot  and  ignorant  men,  but  that  hot 
and  iffoorant  men  were  put  in  offices ;  and  that 
thereby  the  {fovemment  was  Kke  to  be  rendered 
eheap  and  vile.    And  as  for  the  addroM  to  the 
lieotraant  governor,  it  was  only  said,  *  We  had 
f  raoehred  advke  from  England,  that  the  lord 
^  Combury  was  to  siiceeed  the  earl  of  Bdla- 
^  saoDt  as  our  governor ;'  which  by  no  cdour 
can  be  constmed  to  be  a  easting  offfor  disown- 
ing of,  the  present  authority.    And  though  all 
Im  bees  proved,  as  it  is  not,  what  your  ho« 
nour,  as  soove,  hu  been  pleased  to  say,  I  hum- 
Uy  conceive  it  cannot  amonnt  to  a  misde- 
meanor, and  mnch  lev  to  that  heiooiis  crime 
of  high  treason. 

Mr.  Atwood.  The  right  of  petidoninff  the 
king  is  not  in  dispute,  but  the  manner  of  doing 
it  makes  it  criminal ;  neither  does  that  liberty 
extend  la  the  parliament 

Mr/£siot.  1  hamUy  move,  that  we  may 
iiave  Liberty  to  offer,  other  reasons  ere  twiu. 
(Which  the  court  granted.) 

Mr.  Ahoood,  Adjourn  the  court  till  Friday 
noming,  the  ISth  matant  (A^iotimed  ac- 
aordingly.) 

On  the  ISth  in  the  morning,  the  prisoner 
wMea  letter  to  eoK  ]>e  Piyat«  i.tont  of  tba 


and  as  free  of  that  horrid  ciTme  laid  to  my 
charge  as  the  child  yet  unborn.    And  there- 
fore hope  God's  merciful  hand,  who  has  never 
left  nor  forsaken  me,  will  continue  to  support 
me  to  the  very  last,  and  that  I  may  look  death 
in  the  (ace,  as  a  good  Christian  ought  to  do  ; 
humbly  submitting  my  all  to  hia  most  wise, 
most  just,  and  most  merciful  dispensatkms : 
for  I  am  sensible  there 'is  no  more  than  one 
death  for  me,  and Jhat,  in  all  probability,  con- 
sklering  my  affe,  it  mig^ht  have  been  very  soon, 
though  this  tmmlation  nad  not  befallen  me.    I 
shall  only  add,  that  1  hope  in  God's  mercy  for 
the  pardon  of  all  my  manifold  sins  and  trans- 
gressions, through  the  only  merits  of  my  Sa- 
viour Jesus  Christ ;   and  that  when  I  shall  be 
no  more,  he  will  continue  his  grace  to  my  dear 
yrife,  and  mv  posterity.    And,  lastly,  that  mj 
blood,  which  is  struck  at  (by  your  brother'a 
own  expressions  to  mvsdf,  and  your  brother- 
in-law's  to  others,  botn  not  long  since)  may  be 
the  last  to  be  i^t  on  account  of  our  dismal  and 
unhappy  divisions ;  thoii|^h  I  fear  out  of  tdlJ 
ashes  such  further  calamities  may  arise  to  this 
poor  Ue^ing  province,  that  posteri^  will  havn 
cause  long  to  lament:  for  it  is  not  to  be  expect* 
ed,  that  aJl  the  plots,  contrivances  and  intnguea 
used  in  this  matter  (many  of  which,  1  assure 
you,  are  already  discovered)  will  have  their  exit 
with  myself:  it  had  been  oMre  pardonable  to 
have  stabbed  me  in  my  aleep,  or  with  Joab's 
hand,  under  a  pretence  of  friendship,  than  to 
do  it  with  Ahab,  under  a  colour  and  doak  of 
juitioe^  and  ofthe  two,  I  leave  others  to  con- 
alder,  )i  this  latter  exowds  not  the  fbrmer ; 
since  it  is  not  to  be  supposed,  that  Ahab's  waa 
so  tamchont  of  malice;  but  the  vineyard  being 
denied  him  on  his  offering  the  worth  of  it  in 
mon^,oocasioned  the  innocent  to  be  arraigned 
and  slain  Ibr  a  pretended  crime  of  blasphemy 
and  hM  treaaoq. 

*'m;  these  above  lines  are  the  sinoeriqr  of 
my  HMNigfali  this  monnig ;    aaeuring  yoiit 


$11}  It  WILLIAM  UL 

thu  I  nsTM  bkd  •  thoairlit  before  kit  lirt 
niiflit  to  nrile  to  Tounell'one  wonl  ■bnnt  ifaii 
•nuirai,  N  altagtMin-  aokiiowai  to  kll  nMobiiid 
M-uUoevn',  nor  rio  dM  iotnid  UiMn  any  far- 
tlitr;  nhcrelbrc  1  detlrc  you  will  raabe  (uch 
use  uf  tliEin,  Tor  your  awn  cnnsiilcraliou,  >i 
Gud  may  direct  joa.  I  ftRi,  Sir,  yoor  lium- 
Ueaerrant,  ti.  B»     " 

Marcb  13.  The  Mart  being  met  accordlnp 
U  ■dJDiirnmenI,  the  priioDer  bein^  bruui;ht  up 
moved,  TbM  runumuch  «■  Mr,  Nicfanll  wu 
out  of  town,  by  reaion  of  llie  iadi»poiiiioD  of 
bit  rimily,  another  couniel  might  be  u*ignni 
iu  hia  (lead.  Which  »u  granCed,  and  lh« 
ooart  adjouroed  till  Monday  the  ISIh  iuslant, 
at  Bine  o'clock. 

Slarch  I€.  Before  the  ailiins  of  tbe  coart, 
■lie  pritoncr  aent  a  pctitiun  to  Mr.  Atuood,  and 
die  iMt  of  (be  corauiiHioneTt,  tis. 
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^  at  hia  lafi;  arTiral,  ud  •  heaitjr 

dceire,  that  with  it  all  our  ditiiioDi  nigbt  bs 
healed,  and  that  (he  very  name  of  part^  and 
faclion  Biiflht  laniah,  and  bo  eiliBguiabeil ; 
and  that  in  (lie  two  Itimier,  or  iu  one  ol'  tbcm, 
either  lo  tbe  liing  or  parliameDt,  •oroe  com- 
plaiala  were  made  of  (rr>e>at>cea,  without  re- 
'  memberinif  tbe  particulars :  only  Mr.  Cknri 
I  Bwore,  That  to  \i»  best  remembrance,  in  botb, 
I  or  in  one.  of  tbo  addrenea  to  ib>  king'  or  the 


,  tliat  a 


"  That  yoD  fMiiionev  bein^  altofiethcr  nti- 
aeqgainied  what  ia  praeticaUe  aad  aUowaUe  ■■ 
Law  tu  be  D4fcred  in  armi  of  jodciaent ;  yet 
■n«e  your  petitioner'!  life,  and  all  thai  ••  near 
and  dear  unUi  bim  ia  oancerncd,  ha  hnmUy 
ora*e«  iearc  (beiittca  the  reaMiw  already  offer- 
ed by  ynuT  petiiiouer'a  oonnael  ta  auaal  e( 
jadginenl,)  to  Uy  before  your  boaann,  and  w 

Cy  your  boDoufS  thfuuiaLle  cotui  deration 
reapoM, 

"  PiM,  That  d>e  twdiet  of  the  gnnd 
qoaM  waa  not  luffieieBlly  foatui  by  any  twelr« 
of  tlial  inqueat,  at  io  bia  Ibmier  petiuon  ia  aet 
hrtfa. 

'>  Secondly,  That  tba  petty-jury  (in  a 
nw  IWoeil  lijion  your  petitioner]  wers  all  of 
Theni  partiaa  onnoernad  agaiod  your  pMitioni 
in  Iha  very  matter  ba  wax  ti-ieil  lor,  on  acconi 
of  the  unhappy  di*i«iona  within  thii  proTince . 
•11  of  tbem  extreme  ignorant  of  lltu  Engliah 
liBf  uagv,  to  that  degTae,  tlial  aearcely  one  of 
tMi  i»  able  to  aay  the  Lard't  Prayer  in  tlie 
KB|[liah  loogiM,  ud  mudi  ke*  to  cauipreliend 
the  maltaraoflaw,  and  what  baa  baeootfered 
■  babalfof  yanr  patitiaiisf  at  hii  trial. 

••  Thinlly,  That  all  what  haa  batti  amn 
MaiiMt  your  peliiioaer,  was,  lirM,  tb«t  tbe  pe> 
Miooet'fl  naine  waa  aeeo  to  tbe  addrwa  to  tbe 
laid  Combary,  b«l  that  ihey  knew  iMt  whe- 
ther it  waa  bit  hand-writiug.  ktecaadiy,  that 
llie  patitioMT  had  beea  pnatnt  at  tlw  eoffett. 
boMe,  and  at  bit  own  lnjiHe,  when  Iha  ad 
drvaet  lo  the  ktag,  aimfaer  ta  the  parljamwt, 
and  anotliw  Vi  tbe  lord  Combury,  wen  aiflnad 
fey  aercral  of  the  rraeboUva,  freemen,  awl  ia- 
kabilam*  of  Ihia  chy ;  bM  that  be  had  daiintf 
koM  of  ibca  to  ■«>  tbe  aame.  Thirdly,  tlM 
iba  petitioner  batf  broofbt  aaao  papeia,  «np- 
uoaed  to  be  the  aaid  addreaaea,  to  Uia  bouae  ef 
tUaRHD  HahiluBt.  Poartfa^,  that  the  ad- 
^■■ei  la  tba  lord  Hmxbvj  WBbiM  mIj  ■ 


the  hoiteat  and  ijfiiarantest  of  the  peopta  were 
pnt  ia  oScea :  that  the  apealier  of  tbe  aBMin- 
nly  waa  diallen^  to  be  an  alien :  that  ibe 
(Bid  attemUy  had  giren  a  gilt  to  tbe  Ueuta- 
Dtnt  gorentor,  to  tenpt  him  lo  aaaa  tbdi  acla, 
and  another  to  the  jiMl||b ;  and  tfaal  therefav  bin 
Dwjerty'a  goraiBmeM  waa  like  lo  be  reoduW 
Tile  and  ebaap  in  the  cyaa  of  tbe  people:  and 
aware  further,  that  in  aone  of  tbem  any  rcfleO' 
liant  wm  laade  (ta  be  ooaeeired)  to  the  pre- 
jwdicaofinelieal.  qoreronr  ;  aod  ibat  ia  DOM 
of  Ibcwi,  the  wonit   unlawful  0 


"  Fourthly,  That  all  the  real  of  llie  eri- 
dueea  awere  nothing  aKainit  your  petitioaer, 
bat  that  tkay  had  M^nMrtheaddnaaeaataUer- 
aian  Hniehma'ji  j  that  two  or  three  of  the  aul- 
dlen  bad  a  gitat  of  wine  giren  them,  bul  nol 
fcr  aigniaif,  it  beiagCbrittmatliine;  aadlbal 
aone  af  Otem  «i|Mcled  to  ho  nmdo  free  of  tba 
oHy,  hat  mN  of  the  ganiton. 

•■  May  it  please  your  banoara,  your  peti* 
tioocr  Anda,  by  Iba  BMea  bimtelf  has  ukcn  at 
bit  trial,  that  nothing  mm  haa  bean  awora 
againalhim.  Whcreupao  thejary,  bein)tig> 
norant  people,  fboad  hioi  guilty,  hacauae  aoMO 
part  of  the  indictment  was  proved,  aa  to  iba 
Mgning  of  the  laid  addreuea,  and  what  tba 
OMit^ta  of  tbem  were,  only  fay  the  eutli  of  ooo 

"  Voir-  petitionar  ttienfore  bomUy  ptayt, 
that  yoor  bonoott  will  ba  pteaaed  to  labe  tba 
premuaei  into  your  aerioua  eontidrratioa,  wfaa< 
ther  by  the  law*  of  Bnglaod,  or  x\m  proriaor, 

what  haa  bean  swum  againal  him,  aa  above  ez> 
pretaedP  Andif  not,  tlut  your  bemun  will  fa* 
TOUiaUy  orAir  an  atraal  of  JMrignaeat  for  Uio 
raaaoaa  above  mentioHeii,  fcc.  and  what  haa 
beoo  already ^nerrd  to  n«r  hnnounhy  the  so* 
lilieaar'a  caanaal.    And  aa  li»  ilaty  batmd,  «0a 


hraagbt 
tioa^n 

Mr.  Atmood,    Hr.  EnMt,  we  oh  reddy  ta 

W  tba  drganMOta  yon  have  In  cflar,  for  the 
laat  lfat«a  naama  yon  have  asagncd  m  arreat 
ofiudgiaeot. 

Mr.  Smot,  I  am  ready,  itt.  Andriet  Ular- 
ahidh,  oseof  the  pttiy-jury,  ixallaliaD;  wa 
have  two  eridenoet  to  prore  tbe  ttifie. '  And-^ 

Hr.  Attsood.  We  cannot  admit  you  any 
anob  frotti  IbrlhoHfa  tbia  aigbt  hare  baen 
1 =-  -^^  —  hefc,  ha  or  (bv 


anob  vrotti  lor  iho^  tbii 
kfgMon^tiMi  fv  c«M 
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bttd  been  tworn,  but  now  it  is  too  late ;  tlicre- 
fore  go  CD  to  the  next. 

Mr.  Emnt.  This  seems  very  hard  ;  fur  tve 
ought  to  have  been  tried  by  tiie  king's  lawful 
Lege  people,  and  we  appreliend  these  are  not 
«udb ;  but  we  come  not  to  the  knowledge  of 
this  till  alUnr  the  trial. 

Mr.  Attpood.  Pray,  Mr.  Emot,  delay  the 
court  00  longer;  but  proceed  tu  the  second 
raaaoQ  assigned. 

Mr.  Kmot.  The  3d  Jleason  is,  That  the 
vine  or  venue^  in  the  precept  to  summon  the 
petty -jury,  is  wrong  awarded,  or  rather  not 
awarded  at  all.  Our  happy  constitution  of  go- 
vernment is,  that  all  trials  of  this  nature  roust 
be  by  the  Terdict  of  twelve  men,  and  that,  as 
near  as  may  be,  of  the  neighbourlioo<l  where 
the  fact  ariseih,  or  is  alleged  to  arise  in  the  in- 
dictnent.  Yet,  nevertheless,  tbe  precept  to 
•ommon  the  jury,  we  find  is  directed  to  the 
sheriff  to  return  eighty  men  of  his  bailiwick; 
whereas  he  in  sherilf  as  well  of  the  county  of 
New -York,  as  of  the  city  ;  and  at  the  same 
time,  the  matters  of  fact  alleged  in  the  indict- 
ment are  said  to  be  conimitted  in  the  dock,  and 
eastward  of  this  city.  So  that  this  is  a  mis- 
trial, upon  which  no  judgment  can  be  given : 
and  of  this  we  have  a  multitude  of  authorities 
ID  our  books:  and  first,  in  Arundel's  Case, 
Coke's  Reports,  part  6,  fol.  t4,  b.  It  was  fur 
the  murder  of  one  Parker ;  and  the  case  was 
thus:  the  murder  was  alleged  to  be  done  at  the 
city  of  Westminster,  in  a  certain  street  there, 
called  King-street,  in  the  parish  of  St.  Mar- 
garet's. For  the  trial  of  the  issue,  a  jury  was 
returned,  'de  viciuitatecivitatisWestra.'  Arun- 
del being  found  fruilty,  moves  in  arrest  of 
judffment ;  assignuig  for  cause,  that  the  jury 
ought  to  have  been  out  of  the  iiarisb  of  St. 
Margaret's,  and  not  in  general  out  of  tbe 
Beighbourhood  of  the  city  of  Westminster ;  and 
it  was  adjudged  a  mis -trial,  and  the  Terdict 
was  set  aside:  and  this  I  find  was  done  upon  a 
cpecial  consult  of  the  judges  at  Serieants-mn. 

So  that  we  see  how  cautious  the  laws  of  Eng- 
land are,  and  the  judges  thereof,  that  all  trials 
of  this  nature  shall  follow  the  renur,  and  that 
the  jury  shall  be  summoned  from  the  neigh- 
bourhood where  the  fact  ariseth.  And  the 
reason  thereof  is  grounded  upon  this  supposi- 
tion and  presumption,  that  the  neighbourhood 
are  the  best  and  nuMt  proper  judges  of  matters 
of  fact ;  tor  indeed  it  is  the  rule  in  the  law, 
that '  vicinus&cta  Ticini  presumitur  scire.* 

But  let  me  observe  to  your  honours,  that 
our  case  at  the  bar  is  much  more  uncertain,  as 
to  the  awarding  of  the  Venire  Facias,  or  pre- 
cept to  summon  the  jury ;  for  the  fact  is  al- 
le^  to  be  done  at  the  dock,  and  eastward  of 
this  city,  and  issue  joined  thereupon :  yet  the 
precept  is  directed  to  tbe  sheriff,  to  summon 
the  jury  of  his  bailiwick;  which,  as  I  said  be- 
fore, contains  both  the  cityandoounty  of  New- 
York,  and  without  mentioning  any  neighbour- 
hood, and  therefore  may  come  out  of  the  coun- 
ty, as  well  as  from  the  city  ;  and  therefore  of 
necessity  must  be  {stMmed  a  loii-triaL 
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To  this  it  may  be  objected  by  such  as  are 
ignorant  of  our  laws,  Tiiat  nutwithstandin^r 
the  jury  was  summoned  from  the  neighbour- 
hood of  the  city  of  New- York,  and  not  from 
the  county,  for  that  they  know  the  persons  to 
be  such.  Hut  this  not  appearing  to  be  so  upon 
record,  avails  nothing;  for  tlije  rule  of  the  law 
is.  What  appears  not  is  not :  *  Existentibus  et 
'  noo  appareiitihus  eadem  est  ratio.' 

Croke's  Itep:  In  liondon,  the  parLsh  and 
ward  is  roentionetl ;  and  therefore  it  was  ad- 
judged, that  it  was  noti^ood  to  allege  any  thing 
done  generally  in  London  ;  but  it  must  be  laid 
to  be  done  in  some  parish,  from  which  a  veuue 
may  be  awarded. 

In  Croke's  Jac.  p.  S90,  Tycos against  West* 
come.  lu  this  case,  a  Venire  Fac*  was  awarded 
from  T.  and  not  *  de  vicineto  de  T.'  Resolved 
to  be  ill,  and  not  amendable  :  yet  in  this  ure- 
cept  the  rUne  is  not  so  much  as  of  a' warn  of 
the  city  of  New- York,  nor  of  any  other  neigh- 
bourhood whatsoever,  hut  in  general  from  bis 
bailiwick.  So  that  I  humbly  pray,  that  for 
this  reason  the  jur^''s  verdict  may  l>e  set  aside, 
this  being  a  mis- trial,  upon  winch  no  judg- 
ment can  be  entered :  and  shall  proceed  to  the 
third  Reason  assigned. 

3.  That  the  precept  to  summon  the  jury  is 
not  returned  by  the  sheriff,  or  any  endorse- 
ment thereupon,  and  signed  by  him,  against 
the  known  laws  of  England,  and  more  parti- 
cularly the  statute  of  12  Ediv.  *i,  c.  5.  This 
statute  enjoins,  that  the  sheriff  shall  put  his 
name  to  every  return  made  by  him,  so  that  the 
court  may  know  of  whom  they  took  such  re- 
turn, if  need  be :  and  1  shall  endeavour  to 
prove,  from  sundry  adjudged  cases  since  the 
making  of  this  statute,  that  this  precept  to 
summons  the  jury  not  being  indorsed  by  the 
sheriff,  the  trial  is  ill,  and  not  amendable. 

The  Case  of  Holdsworth  against  sir  Stephen 
Proctor,  in  Croke's  Rep.  part  2,  p.  188.  Sir 
Stephen  Proctor  moved  in  arrest  of  judgment, 
for  that  the  name  of  the  sheriff  was  not  in- 
dorsed upon  the  Writ  of  Distringas  with  Nisi 
Prios ;  and  it  was  ruled,  That  the  trial  was 
ill,  and  not  amendable  by  any  of  the  statutes  of 
Jeofails :  for,  say  the  judges,  it  is  all  one  with 
thecaseof  a  Venire  Facias,  where  the  name 
of  the  sheriff  is  not  thereto;  which  hath  been 
frequently  over- ruled,  as  being  no  return,  nor 
helped  bv  any  statute  of  Jeofails.  For  the 
statute  of  18  Lliz.  as  I  shall  shew  hereafto, 
from  adjudged  cases,  and  from  tbe  best  autho- 
rities in  lavi-,  doth  only  help  imperfect  and  in- 
sufficient returns,  and  that  only  in  cases  civil, 
between  party  and  party ;  but  here  is  no  return. 

In  Rowland's  Case,  in  knd  Coke's  Rep. 
book  5,  p.  41,  in  ejectment  upon  a  Terdict  tor 
tlie  phuntiff,  the  defeudant  moved  in  arrest  of 
judgment ;  for  the  Venire  Facias  was  not  re- 
turned or  endoTMd  by  the  sheriff,  though  the 
Postea  made  mention  that  the  jury  was  re- 
turned *per  Mandatum  Justiciorum:'  yet  in 
this  esse  it  was  ruled,  that  that  would  not  help 
it ;  for  the  judges  said,  That  where  there  is  no 
retuni,  it  cuuMt  be  helped  by  the  statute  of 
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18  EliK.  or  uy  other  of  the  ttttotet  of  Jeo- 
fails ;  for  that  statute  only  helps  imperfect  and 
iBfiifficient  returns,  and  such  as  want  form, 
and  not  such  as  are  not  returned  at  all. 

Again,  in  sir  Arthur  Btackmore's  Case,  in 
Coke's  8th  IXep.  fol.  156,  in  this  case  it  was 
adjudged,  That  the  statute  of  18  Eliz.  doth  no 
help  a  trial,  where  no  return  is  made  noon  the 
writ  of  Venire  Facias ;  as  was  formenj,  sav 
they,  adjudged  in  Rowland's  Case  before  cited. 
And  our  books  are  full  of  authorities  of  this  na- 
tore,  but  shall  not  gire  you  the  trouble  to  men- 
tion any  more. 

Sol.  Gen.  Mr.  Emot,  these  authorities, 
which  you  ha?e  here  cited,  it  is  true,  are 
grounded  upon  the  statute  which  you  baTc 
mentioned  of  13  Edw.  S,  but  this  statute  has 
only  relation  to  writs ;  and  in  this  case  the  she  • 
riflfsumoMMied  the  jury,  not  by  rirtne  of  a  writ, 
but  a  precept  under  tlie  hands  of  the  commis- 
■loners ;  which  diflfers  the  case. 

Mr.  Emot  Mr.  Solicilor,  then  yon  say,  that 
the  case  at  the  bar  is  not  within  the  words  of 
this  statute  of  12  Ed.  S,  for  that  this  is  a  pre 
cept  to  summon  thejurv,  aud  not  a  writ,  and  so 
consequently  the  sheriff  not  obliged  to  sign  and 
return  the  same.    A  rery  wise  distinction ! 

However,  I  shall  endearour  to  shew,  that  this 
precept  is  within  the  reason  and  euuity  of  the 
statute,  and  that  the  same  ought  to  be  returned 
and  signed  by  the  sheriff.  In  order  thereto,  I 
■hall  put  this  court  in  mind,  how  statutes  have 
from  time  to  time  been  taken  by  equity  iu  di- 
vers manners ;  that  those  things  which  are  alike 
in  reason,  are  alike  in  law ;  aud  that  where  an 
act  of  parliament  bath  been  made  to  remedy 
■oooe  mischiefs,  that  the  same  hath  been  ex- 
tended to  other  things,  in  like  degree,  and  that 
CTcn  in  penal  laws.    As  for  example : 

Stat,  of  Gloucest.  c.  5.  By  this  statute,  an 
action  of  waste  is  giren  against  one  who  holds 
for  years ;  yet  by  the  equity  of  this  statute  a 
man  shall  have  an  action  against  him  who  holds 
but  for  half  an  year,  notwithstanding  the  act 
be  penal. 

IVestm.  2,  c.  S.  This  statute  gives  an  action 
of*  cni  in  Vita,'  after  the  coverture  dissolved 
ty  death  ;  Yet  if  the  coverture  be  dissolved  by 
dUvoroe,  the  wife  shall  have,  by  the  equity  of 
this  statute,  a  writ  of*  cuiantc  Divortium.*^ 

And  lastly,  the  Stat.  25  Edw.  3,  deprodi- 
tioDibus.  This  statute  expressly  says,  That  no 
case  shall  be  taken  by  equity,  unlen  it  be  ad- 
judged in  partiament ;  aud  yet  by  the  equity 
of  the  words  of  that  statute,  which  are,  If  the 
■ervant  kill  the  master,  it  is  taken,  If  the  maid 
^kill  the  mistress,  that  this  is  petit-treason. 

So  that  from  bence  I  am  bumUy  of  opinion, 
That  we  are  fairly  within  the  equity  of  the  stat 
12  Edw.  3.  Besides,  a  writ  and  precept  in  thb 
case  are  only  synonimons  terms,  and  signify 
one  and  the  same  thing. 

^  These  reasons  were  over-ruled.— And  the 
court  ordered  the  sheriff  to  make  a  return  upon 
the  precept  to  summon  ■  jury  conform  to  the 
•bove  sut.  19  Edw.  S,  whkli  the  court  said 
they  had  power  to  do,  and  to  hdp  thtt  defwt. 
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Kr.  Emot.  I  find  your  lionour  has  over- 
ruled all  the  reasons  tnat  we  have  offered  in 
arrest  of  judgment,  in  behalf  of  the  prisoner 
col.  Bayvd,  why  judgment  ought  not  to  past 
against  him,  according  to  the  verdict  of  tb« 
jury,  but  have  not  as  yet  observed,  that  either 
col.  De  Peyster  or  captain  Walters  have  given 
their  opinion  to  all,  or  any  of  the  reasons  we 
have  offered.  1  humbly  therefore  pray,  that 
we  may  have  their  opinion,  so  that  we  may 
know  by  what  bands  we  fall. 

Mr.  Atwood.  Mr.  Emot,  you  who  have  been 
assij^ned  counsel  for  the  prisoner,  have  hither- 
to, in  all  the  course  of  toe  trial,  carried  your- 
selves like  men  of  your  own  profaaion ;  you 
must  not  now  therefbro  b^n  to  menace  the 
court.  You  shall  hare  the  opinion  of  the  rest 
of  the  commiasioaers. 

Whereupon  Mr.  Atwood  turning  himself  to 
them,  and  whispering  them,  they  sererally  did 
declare,  that  they  were  of  opinion  with  justica 
Atwood,  in  that  tlie  reasons  offered  were  not 
suflkient  to  arrest  the  judgment 

Mr.  Atwood.  Col.  Bayard,  have  yon  any 
thing  to  say  why  sentence  should  not  pass? 

Pritoner.  I  have  nothinginore to omr, than 
what  my  counsel  have  mtnd,  and  what  ia 
contained  in  my  last  petition. 

Mr.  Attcood.  I  am  sorry  to  find  yon  so  im- 
penitent of  your  crime,  which  is  so  heinous  and 
abominable  in  the  sight  of  Cud  and  man.  You 
have  lately  made  r^ections  upon  the  proceed* 
ings  of  this  court  a^inst  you  as  if  it  bad  been 
a  design  to  do  the  job ;  comparing  your  cast 
to  tliat  of  Naboth's  vineyard  :  But  I  hope  God 
vrill  open  your  eyes,  that  you  may  be  coQ-> 
vinced,  and  repent  of  the  crime. 

Then  be  pronounced  sentence  in  thele  words : 
'  It  is  considered  by  the  court  here,  that  yo« 
'  be  carried  to  the  place  from  whence  yoa 
'  csme ;  that  from  thence  you  be  drawn  upon 
'  an  hurdle  to  the  place  of  execution ;  that 
'  there  you  be  hanged  by  the  neck  :  and  being 

*  alive  you  be  cut  down  upon  the  earth,  ana 

*  that  your  bowels  be  taken  out  of  your  belly, 

*  and  your  privy- members  be  cut  off,  and  yon 
<  being  alire  tliey  be  burnt  before  your  fkee : 

*  and  that  yonr  head  be  cut  off,  ana  that  yomr 
■  body  be  oivided  into  four  qnarten ;  and  that 
'  your  head  and  quarters  be  phuced  where  our 
'  lord  the  king  shall  assign.  And  the  Lord 
'  have  mercy  upon  your  soul.' 

Pritoner,  I  desire  to  know  whether  1  maj 
have  leave  to  answer  to  your  honour's  apeecn 
made  before  sentence.  —Mr.  AtwMnd,  No. 

Priioiifr.  Then  God's  will  be  done. 

The  prisoner  was  remanded. 

Alderman  Hutchins  of  New- York  was  tried, 
conricted  and  condemned  of  high  treason  for 
the  same  facts  with  which  coL  Bayard  was 
charged,  and  had  the  same  usage  both  before, 
in,  and  after  bis  trial. 

Lmrd  Combury,  the  succeeding  goremor, 
not  only  gave  his  consent  to  an  act  for  revert- 
ing both  these  attainders,  but  procured  the 
qnaen'a  confinnatkm  of  it,  Smith^i  Hist,  of 
New  Yorii,  103. 
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4S2.  The  Trial  of  William  Fullsb,*  at  the  Guildhall  of  London, 
for  a  Cheat  and  Impostor :  1  Anne,  a.  d.  1702. 


This  Trial  wai  had  in  coDMqaeiice  of  oerUin 
ProenediDfiui  the  Home  of  Lordt,  which 
anfoikHrt: 


Thi  Vote  or  Resolution  and  Ordbrb 
made  bt  the  l0rd8  spiritual 
AND  Temporal  in  Parliament 
assembled,  relating  to  william 
Fuller,  and  the  Books  pub- 
lished BY  HIM.f 

JaniMrj  19, 170t. 

Wheress  by  order  of  the  House  of  Peers,  ^ 
the  twelfth  instsnt,  Willism'  Fuller  was  or- 
dered  pcramptorily  to  produce  before  their 
loidahips  this  day  Mr.  Thomas  Jooes ;  and 
Hr.  Ftttter  attending  at  the  door,  was  called  in, 
and  aiked  several  Questions  relatiii||p  thereunto ; 
but  the  eaid  Fuller  not  producing  the  said 
Thomas  Jonei,  nor  making  any  satisfkdoiy 
czcnse  to  the  House  for  his  not  producing  of 
him:  the  House  same  to  the  following  Resolu- 
lion:  TIE. 

It  is  KioXved  by  the  Lords  spiritual  and  tem- 
noral  in  parliament  asKmbled,  that  in  the 
nooks  Dubusbed  by  William  Fuller,  one  inti- 
tled,  <  Orispnal  Letters  of  the  late  King's  and 

*  ethers  to  his  greatest  Friends  in  Engfamd;'  the 
other  intitled,  •  Tweotv-six  Depositionsof  Per- 

*  ssMof  Quality  and  Worth/ are  contained  difen 
AbSp  nialidous,  and  scandalous  ssatters,  re* 
fleeting  upon  several  members  of  both  Houses 
of  parliament;  which  are  of  dangerous  conse- 
quence 10  the  gofemment. 

And  thereupon  the  following  Okders  were 


It  is  ordered  by  the  Lords  spiritual  and 
temporal  in  parliament  assembled,  that  the 
diiections  of  tnis  House  given  to  the  warden  of 
the  Fleet,  the  eighth  instant,  that  he  shouki  not 
confine  William  Fuller  further  than  he  used  to 
be,  be  set  aside  end  vacated;  and  that  William 
Fuller  shall  be,  and  he  is  hereby,  committed 
priaooer  to  Che  prison  of  the  Fleet. 

It  Is  ordered  by  the  I^rds  spiritual  and  tem- 
poral in  pariiament  assembled,  that  his  ma- 
lerty's  attorney-general  do  forthwith  prosecute 
William  Fuller,  according  to  law,  for  writing 
and  publishing  the  said  lalse,  maUdous  aiid 

*  See  mention  of  him,  vol.  13,  pp.  175, 170, 
1940. 

t  Die  liuns  19  Jannarii,  1709.  It  is 
ordiered  by  the  Lords  spuitual  and  temporal  in 
liarliament  assembled.  Thst  the  vote  or  resohi- 
tMM  and  orders  made  this  day  relating  to 
William  Fuller,  and  the  books  published  bv 
hns,  shall  be  forthwith  printed  and  puUisheu. 

Msrra.  JohnsoNi  Ckr.  Fnrl. 


scandalous  matters;  and  that  bis  majesty '» 
said  attomey-geDeral  do  also  forUiwith  pro- 
secute Mr.  Feter  Buck  and  Mrs.  —  Baldwin,, 
who  printed  and  published  William  Fuller's  said 
books.*  Mattu.  Johnson,  Cler.  Pari.' 

The  Proceedinos  and  Resoluticn  of  the 
Right  Hon.  the  Lords  Spiritual  and  Tem- 
ponl  in  PSrliameot  assembled,  on  Satur- 
day the  9th  of  IVIay,  1703,  upon  part  of 
the  preface  to  the  book,  intiued,  '  The 
'  History  of  the  Last  Parliament,  began  at 
'  Westminster,  the  lOth  dsy  of  February ,  ia 
<  the  ISih  year  of  the  reign  of  king  ^il- 
*  Ham,  a.  d.  1700. 'f 

May  4, 1709. 

Complaint  being  made  to  the  House  of  % 
passage  in  the  prmce  of  a  printed  book,  inti* 
tied,  « The  History  of  the  Last  Pariiament, 

*  began  at  Westminster  the  10th  day  of  Febra- 

*  ary ,  in  the  twelfth  yeac  of  the  reign  of  king 
'  William,  a.  d.  1700/ 

The  pMsa^  was  read  ta  the  House,  and  is 
asfoltows:  viz. 

*'  And  perhaps  there  was-  a  third  thing  in 
prospect  of  deeper  reach  than  all  these ;  which 
was,  that  ahonld  it  have  pleased  God,  for  our 
sins,  to  have  snatched  from  us  the  king  on  the 

*  <•  Juoe  93.  William  Fuller,  that  branded 
and  infiunous  impostor,  being  by  an  order  of 
the  House  of  Lords,  of  tbe  19th  of  Jaouary, 
prosecuted  for  publishing  two  false  and  scan- 
dalous libels,  the  one  entitled  *  Original  Lettera 

*  of  the  late  kin^f  Jaiues,  and  others,  to  his 

*  greatest  friends  in  England;*  the  other  called, 

*  Twenty -six  Depositions  of  Persons  of  Quality 
^  and  Worth,'  reflecting  upon  several  members 
of  both  Houses  of  Pariiament  (particuUriy  tlie 
eari  of  Nottingham,  and  being  fully  convicted 
thereof,  was  brought  to  the  Qiwen's- bench  bar, 
where  sentence  wss  pronounced  upon  him. 
That  he  should  appear  m  all  the  courts  of  West- 
minster, with  a  peper,  denoting  his  olfence ; 
That  be  should  stand  three  times  in  the  pillory, 
and  afterwards  be  sent  to  the  House  of  Correo- 
tioo  in  London,  there  to  be  whipped  and  con- 
tinued to  hard  labour,  until  the  94th  of  October 
nest,  and  that  be  should  remain  in  custody, 
till  he  paid  a  fine  of  1000  marks.  Pursuant  to 
this  sentence,  Fuller  stood  three  times  in  the 
piUoiy,  and  was  moot  unmercifully  handled  by 
the  mob  at  Cbariuff-cross  and  Temple-bar,  but 
was  more  fovourably  used  before  the  Royal  Ex* 
change.'*  Annab  of  queen  Anne,  vol.  1,  p.  53. 

t  Die  Sabbati  9  Maii,  1709.  It  is  ordered 
by  tbe  Lords  spiritual  and  temporal  in  parlia- 
ment assembleo.  That  the  procieedings  of  thia 
House,  in  relatmn  to  this  matter,  m  printed 
and  piudished.     Mattu.  Jobksoii,  Cler.  Psrjl* 
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■udden,  by  chance  of  war,  or  other  btal  Mci- 
«Unt,  iluriuy  the  tumuli  of  anna  abroad,  and 
tbe  citil  diaorden  ihey  had  taiaed  ammif  ua 
al  home,  and  a  nuineroui,  corrupt,  licentiout 

Sny  tlirDU|[hout  llie  nation,  I'rom  wbich  tbe 
auM  of  Commoua  hu  lometiines  not  free, 
they  mi^ht  entertain  hopes  from  the  advanta^ 
of  beiogat  the  helm,  and  theanimanM  of  their 
nbhlc,  to  hare  put  in  [iractire  tbeir  own 
achemes,  anil  have  fgl^ea  ui  a  new  model  of 
gOTCmnicnt  of  llicir  own  prnjection,  and  ao  to 
liavu  proeuitd  lolhctnielTt^  a  luting  impunity, 
and  to  hare  tnouiiied  tlieirown  bcaal,  the  rabble, 
and  driven  the  Hubcr  part  of  the  DaiioD  like 
callte  before  Ihein. 

"  That  this  is  no  grouDdltts  cnnjeetare,  will 
readily  appear  tii  B[iyconi{denn|;peraoni,  fiom 
the  trcHtini'iil  her  riiyal  liiglmesi  the  princm 
of  I>eiiniark,  the  heiren  apparent  to  the  rrown, 
met  with  all  along'  from  them  and  all  their 
party.  TJiry  weru  not  contented  to  ahew  hrr 
a  runaliiiit  iii^'lecl  anil  ili|[bt  thetnirlvi'i,  but 
(heir  vliiile  pnrlv  were  instruclcd  to  trcai  her 
not  only  with  dxmpccl,  but  spile;  they 
Vrerr  buiy  t»  traduce  hi-r  wiib  false  and  aean- 
dalum  aijiciiiiDpa -,  and  so  far  they  carried  the 
affront,  ax  to  make  tier  at  one  time  almoil  the 
eornmon  aulurct  uf  the  tittle-tattle  of  almost 
crery  coHee-houNe  and  drawing-room,  nbich 
Ihey  promntnl  nKh  ai  much  zeal,  apolicatioD, 
uiil  Ti'nom.  as  if  a  bill  uf  exclusion  nad  then 
heen  on  the  anvil,  and  theae  irere  the  intro- 
ductory ceremonies." 

It  wai  llicrcupnn  ordered  l>y  the  Lnrdk  ipi- 
rilnal  and  tein[iorut  in  parliament  aaacmbleit. 
That  Francis  Cot:pin,  Onbert  GLbsaa,  and 
Thomas  Hodvson,  fur  whom  the  said  book  is 
mentionrd  tule  primed,  shall,  and  they  are 
hereby  rrqiiircit  to  nttind  tbia  lloute,  od  Sa- 
turday next  at  11  u'clocL 

May  0,  1709. 
Tlie  llonie  beiiif;  informed.  That  doclnr 
Drake  nwncil  biiDKelf  io  be  the  aiiihoror  a 
bonk,  intilled,  'The  Hisliiry  of  the  List  Parlia- 
*mcnt,'  furprintinic  wliervof  ■omelMoksellera 
are  ordered  lo  attend  on  Saturday  next ;  and 
that  be  desittd  be  Diighi  lieappoioted  tu  attend 
at  the  same  lime :  thereupon  it  is  ordeieil  by 
the  Lords  spiritual  and  lemjinral  in  parliament 
asacmbled.  That  duciur  Drake  dn  attend  this 
flonse,  ou  Saturday  next  at  1 1  o'clock. 

Jlay  9,  ITOZ. 

After  readinK  the  order  made  the  6ih  inalani, 
at  tlie  detire  of  doctor  Drake.fur  his  attendance 
tliia  day,  the  llniiite  look  into  their  conuilera- 
tion  the  abore  mentioned  parasraph.  After 
the  rending  wlirreof,  doctor  Urskc  nas  called 
in,  and  thu  order  of  IheOlh  instant  rrarl  to  him. 

The  Lord  Kpener  asked  bim  what  he  had  to 
■ay  coDcernirK  the  said  book  ?  And  tJ.c  book 
and  the  said  paragraph  being  ihewcd  him,  he 
owned  be  writ  the  book,  aud  that  paragraph  in 
particular ;  and  he  thought  be  had  juat  reason 
to  write  it,  be  ttariug  beard  her  liighDCM  laltal 


TVmI  tf  WilHttm  FuBer,  [^ 

of  diireaneclfully  in  almoat  trery  coffee- honae. 
—Then  he  withdrew. 

And,  after  soim  debate,  waa  called  in  again  ; 
and  the  Lord  Keeper  told  him.  The  Home 
was  not  aalirfed  with  what  he  bad  said,  but 
tlmught  be  trifled,  and  required  bim  to  ac- 
quaint the  Houae  withlhegrouDdaof  hiawrit- 


indive 


and  hoped  it  waa  no  hurt  to  answer  those  pam- 
phlets, and  desired  time  lo  recnllert  what  those 
pamphlets  were ;  and  (hen  withdrew. 

Alter  aonie  time  he  was  called  in  again,  and 
aaked  the  t(>lloHing  question*,  viz. 

If  be  could  charge  any  person  or  peraona  in 
the  kingdom,  wilb  tbe  matters  asserted  by  him 
in  that  paragraph  ! 

Towbichbeanswered.lhat  hedidnolkoow 
any  sueh  peraon. 

Then  he  was  aaked,  whether  he  had  heard 
any  otiier  persona  say,  that  ibey  could  cbsrga 
any  |ieraoD  uhatauever  with  (he  matteia  cod- 
lained  in  tbat  paragruph  T 

He  said,  he  did  not  know  of  any  auch  per- 

Being  farther  asked,  if  he  hsd  any  other 
grounds  besides  the  pamphlets,  and  what  thoie 
pamphlets  werv? 

Id,  he  had  no  other  grouoda  basidn 


d,  he  had  no  other  grouoda  ba 
the  pamuhleti  ;  and  named  the  sererml  |i 
pblets  following,  a    ~ 


u  tbe  ground  of  writing  that 


Tbe  two  Legion  Letters ;  The  Black  Liat ; 
Tbe  Jura  Populi  An|:licani;  and  'Hilaiid's 
Reaaooi  lor  inriiing  over  the  Piiocesa  of  Ha- 

And  beingasked,  if  in  any  one  of  theie  pan»- 
phleU  there  was  any  thini;^  said  about  Betting 


Then,  he  being  uitbdrawn,  the  said  para- 
graph was  taken  into  con  si  deration,  and  it  was 
proposed  tu  pass  a  censure  thereupon. 

And  after  debate, 

Th»  question  waa  put,  that  a  censnre  ahall 
be  now  put  upon  the  said  paragraph. 

It  was  reaolred  in  the  affirmatire. 

Then  this  question  was  put,  Tbat  in  tbe  dpB' 
fkre  of  the  book,  iolilled,  <  The  History  of  tbe 

*  Last  Parliament,  began  at  Westminster  the 

■  lOib  day  of  February,  in  the  13lh  year  ofthe 

*  reign  of  king  William,  Anno  Domini,  ITDO,' 
therearesereralexpresaioDs,  which  are  grauod- 
leas,  falsa,  and  scandakius,  tending  to  create 
jealiusiet  in  her  miijesty  of  ber  people,  and  lo 
cause  great  misundcretandings,  tears,  and  dia- 
putes  amongst  the  queen's  subjects,  and  to  dis- 
turb the  peace  and  quiet  ofthe  kingdom. 

It  Has  reaulved  in  tbe  affiimatire. 

It  is  resolved  and  declared  by  the  Lorda  spi- 
ritual and  temporal  in  parliament  assembled. 
That  io  the  preface  of  a  book,  entitled,  '  Ttao 
'  History  ol   tbe  Last  Parliament,  began  at 

■  Weatminster  tbe  lOlh  day  of  Februarr,  ia 

■  Iba  ISltt  yaaiof  (hercignof  king  Wiluam, 
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*  Aano  Domini,  ITDO,'  (wriHen  bj  doctor 
Drake,  u  h«  owned  it  the  Inr)  thrre  are  ktc- 
»l  eipnMJOM  wbich  are  grouDdlcM,  fUn, 
and  licandaloiu,  lending  to  create  jcalouaie*  in 
Ler  najcMy  of  her  people,  and  to  cauie  great 
■iiisundeniaDilin|[s,lcBni,  and  dlipiitesaiuon^t 
lh«  quceti's  lubjecti,  and  to  diilurb  the  peace 
and  ^uiet  of  the  kin^om. 

It  u  unlereil  hy  the  Lordi  spiritual  and  tem- 
ponl  ID  parliatneol  asaembled.  That  her  ma- 
JcMy'a  Alturney  General  ilo  Ibrtbwith  rffec- 
tuaily  proaecute  the  aaiU  doctor  Dr«kc  Ibr  bar- 
ing; writ  the  aaiil  paragraph. 

The  Pkoceedikoi  anil  RKMLvrioiioriheRig'hl 
Honourable  the  Lordi  Spiritual  and  Tem- 
porat  in  Parliatnmt  aiuembled,  on  Tues- 
day the  1  !th  o(  Hay,  170U,  upon  tbe  Pa- 
imraplia  contained  in  pat;e  69  and  W,  of 
the  Book,  entitled,    >  Torn  Double   re- 

■  turned   nut  ol'  tbe  Country  :    Or,  Tbe 

*  True  Picture  of  a  Modern  Whig,  set 

*  forth  in  a  Ciecand  Diiiogue  between  Mr. 
'  Whi^^re  and  Mr.  Double,  at  the  Ruin- 

■  DierTaTero  in  Queen-Street.'  * 

May  1!,  iroz. 
Tbe  order  beiugreadtbrtliemuterand  war- 
dens of  tbe  Ntationen'  Company,  and  Jolin 
Nuu,  to  attend,  to  giie  an  account  nf  what 
tbey  hare  done  in  oiiler  to  find  out  ibe  author 
WMprinteraof  tbe  book, entiiied,  'TomDouble 

*  returned  oat  ol  ibe  Cuuntry  :    Or,  I'he  True 

*  Picture  of  a  Modern  Whi|[,  H!t  tiirth  in  a  Se- 
<  MMd  Dialoifue  between  Hr.  Whif loie  and 

*  Hr.    Doubte,   at    tbs  Ruminer    TB*ern    in 

*  Queen- (tree!.'  They  were  called  in,  and 
Hr.   Nutt  aaid,  that  Mr.  Barber,  the  printer, 

m*a  him  the  Iwok  to  publitb,  and  they  with- 


cr 


Then  the  Ilouae  w 


"  Whiglaoe.  1  find  we  have  niacarried  in 
one  great  ilcaign,  the  train  wouhl  not  take,  we 
were  very  hut  u|M>n  i(  juit  belore  the  parliament 
met,  all  the  Whi^  coffee- houaea  rung  hnir  na- 
Ctwary  it  was  to  Dreak  into  the  acta  of  aetlle- 
■«dt,  anil  10  exclude 

"  Oauble.  Mum,  Wbighire,  talk  no  more 
«pM  the  Buhject,  1  boeecb  you  ;  fresh  orders 
■ra  issued  out,  and  linee  we  are  not  strong- 
Mongb  to  make  it  go,  and  ihainn  the  contrary 
it  has  aJaimeil  and  pravoknl  all  sorts  of  men, 
man  now  directed  to  say,  ifaai  never  any  aoeb 
tbiBg'  WB*  intended  by  our  p*ny,  iboogh,  God 
Ipmwb,  it  was  the  Whole  <lis(»ane  oTall  our 
feliAa.  Under  the  rtwe,  this  was  om  of  thaw 
cmbriM  that  proved  abortive  upon  the  30th  of 
Decemlier  last ;    but  though  it  be  not  aeasona- 


I  by  the  Lorda  spiritual  and 
lament  attemblod.  That  the 


*  It  ia'  ordered 
tnbpora)  in  parii 

fnmMdiiigt  and  resnluiion  ol'  ihia  Home,  in 
niatiou  to  llui  matter,  be  forthwith  printed  and 
__.uj._j  M*Tt«.  Jonnoii,  U.  Pari. 


bte  to  alir  in  it  now,  never  fear  oar  aU 
■  wicked  design,  we  never  quite  lay  aside  any- 
miachief:  howetef,aince  it  liaa  already  opened 
the  eyes  of  a  great  many,  and  weakened  our 
interest  among  several  of  our  own  aide,  whom 
(with  trriefuf  minrl  1  speak  it)  we  cannot  worh 
up  to  be.  guilty  of  ao  much  injustire,  let  ua  take 
■11  occasinni  of  declaring,  that  we  will  not  vio. 
late  iheae  acts  iipoa  any  account  wbalsoever ; 
which  we  may  the  more  safely  do,  because  you 
know  it  is  our  principle,  not  to  tliink  that  we 
are  hnund  by  anyproleatatiqns  we  mike,eiiher 
in  private  or  io  public ;  and  it  is  one  of  the 
great  advantages  we  bnve  over  the  rest  of  onr 
fellow- subjects,  that  we  can  fetter  the  con- 
sciences of  others,  while  our  own  are  at  perfect 
iiberlj." 

Then  it  wis  proposed  to  pais  the  same  ecn- 


of  the  preface  of  Dr.  Drake's  book. 
Alter  debate,  the  question  was  put. 
Whether  the  House  shall  be  now  adjnuroed? 
It  was  resolved  in  the  negative. 
Then  ibis  question  was  proposed, 
That  in   the  paragrapba  which  hare  bees 
read,  contained  in  the  39lli  and  90th  pages  of 
tl>e  book,  entitled,  '  Turn  Double  returned  out 

*  of  the  Country,'  !te.  there  are  several  ex- 
preasions  which  are  groundless,  false,  and 
Bcandtlous,  tending  to  create  jealonsies  in  her 
msjeiily  of  her  people,  and  In  cause  great  mis- 
undertlandingii,  fears,  and  disputes  amongst 
the  queen's  subjects,  and  to  disturb  the  peace 
and  quiet  of  ihe  kingdom. 

Then  this  question  was  put. 

Whether  the  words,  '  gruundless,  falie,  and 
'  scandalous,'  shall  be  left  out  of  the  question  f 

It  was  resolved  in  Ibe  negative. 

Then  tbe  main  question  was  put. 

That  in  the  paragrapha  wbich  have  been 
read,  contained  in  the  89ih  and  dOth  pages  of 
the  book,  entitled,  '  Turn  Double  returned  oat 

*  of  Ihe  Country,'  Stc.  there  are  several  er- 

Sressions  which  are  gronndlesa,  &1se  and  scan- 
alous,  tending  to  create  jealousies  in  her  ma- 
jesty of  her  people,  and  to  cause  great  miion- 
derslandiDgs,  fears  and  disputes  amongct  the 
queen's  subject*,  and  to  disturb  the  peace  and 
qniel  of  the  kingdom  ? 

It  was  ninlrcd  in  the  alErrastire. 

It  is  reselved  and  declared  by  the  Lords  spi. 
ritual  and  temporal  in  pariiament  assembled. 
That  in  tbe  paragraphs  which  have  been  read, 
contained  in  Ibe  89ib  and  90ih  pages  of  the 
book,  entitled,  '  Tom  Double  returned  out  of 
'theCuHOtiy:  Or,  The  True  Picture  of  a 
>  Modem  Whig,  set  forth  in  a  Second  Diahigiia 
<  between  Hr.  Whiglova  and  Mr.  Double,  at 
'  the  Rummer  Tavern  in  Queen- street,'  there 
are  several  expreiuons  which  are  groundless, 
Iklae  and  aeandalous,  lending  to  create  jealoa- 
■iea  in  her  laiueaty  of  her  people,  and  to  cans* 
great  nunndentaiMlings,  lean,  and  disputes 
unaq{st  tbe  qoeen'a  autyecta,  and  to  diatiitb 
dn  peebe  uid  qoiM  tg  iha^iDgdom. 
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sets  ftirth :  "  That  the  deft* ndant  l>eiDgf  an  im- 
postor, and  a  cominoii  liar,  and  a  persun  of  an 
ill  name  and  reputation,  falslvt  maliciotisly, 
wickedly  and  seditiously  contriving-,  iiraciisiu^  I 
and  intending  the  late'kinsr  Williafu  and  his  ! 
subjects  I'akily  and  unlawfully  to  delude  ami 
deceive,  and  discords  between  the  said  late  kiu^ 
and  the  peers,  and  the  noblemen  of  this  king- 
dom, and  the  great  otiieers  and  ministers  en- 
trusted by  the  said  late  king,  in  business  relut-  ; 
ing  to  the  government  of  this  kingdom  of  Eng- 
land, and  other  subjects  of  the  sai<l  kingdom, 
to  niofe,  excite,  and  stir  up  j    and  also  to  bring 
the  noblemen  and  i^eers,  and  the  great  ofKcers 
and  ministers  aforesaid,  and  other  faithful  sub- 

{'ects,  into  hatred  and  contem|it  with  the  said 
ate  king ;   and  to  get  and  obtain  several  great 

Dagnos  oiiictaros  et  ministros  dicti  uufier  Re- 
gis per  ipsuin,  at  prtefertur,  Hduciat\  et  al'  li- 
gttos  et  hder  subdit*  suos,  in  maximum  odium, 
coutempt',  et  Tilipendium  cum  eodem  nuper 
I>om'  Rege  iuducere  et  infttrre,  ad  divers'  de- 
Bar'  summas  ab  eodem  Dom*  nuper  Kege  cal- 
lide,  subdole,  fraudulent*  et  deceptive  aequierc 
ft  obtinere,  ipse  idem  Willielmus  Fuller,  pned' 
primo  die  Jaouarii,  anno  regni  dicti  l)om'  nu- 
per Regis  U),  apnd  London  pned*,  in  parochia 
et  warda  prsed',  ad  nequissimas  luauhinutiun', 
practication',  et  intention*  suas  pncd'  pcrini- 
plend*,  perticiend",  et  a<l  oflectum  redi^cmP,  de 
diversis  otficiariis  el  aP  sul'diti^  dicii  nuper  Re- 
gis Williehni  tertii,  et  de  reK|ionsione  (Anglire 
Correspondenct')  inter  eos el Jacobum  secundum 
nufier  liegem  Angl',  dum  idem  nuper  Rex  Ja- 
cobus seoundus  apud  qncndain  1(»cum  voeat* 
^t.  f.iern!.iins,  in  regno  Francitc  rrsidebat,  falso 
preli'i'is*  fuisse  huhit\  ac  de  diversis  dt*nar* 
Kunnnis  per  dictum  Jarobuni  seound'  nu|ier 
Resfein  Anglia.*,  in  rrvfno  l'i:uu-i:r  in  h«»c  reg- 
num  An*;!*  distribuend  iiitiT  di^crsos  sniMlii* 
dicti  iinper  Reikis  Willielmi  tertii  labo  piiPtens' 
fore  uii^s'  4ii«><Mam  iaUuui,  fn'tuui,  scandalo- 
sum,  et  d<-fatiialoriiim  libillum,  intitulat' 
**  Ori'^-inal  ielturs  of  the  lat(>  kin;;  V  (dictum 
Jacobum  st'cuialura  nnpor  Rrgfiu  innucMido) 
*'  and  others,  to  his  L''ivatest  friends  in  Eng- 
land, with  the  dt>posi!ions  of  Thomas  Jones 
and  Thomas  Withenngton,  esquires,  pniving 
the  corruption  lately  practii>ed  to  ruin  this  na- 
tion,** adtunc  et  ibidem  falso,  illicite,  mjquit*, 
iojuste,  malitiose,  scaudalose,  et  dert'ptive, 
composuit,  scri|isit,  et  impressit,  ei  imprmii 
causavit,  in  quoquidem  falso,  ficto,  scandaloso, 
et  defamator'  libelio  coutinetiir  (inter  alia)  ut 
•equitur,  videl'  **  Tiiomas  Jones  esquire  de- 
posetb,  That  he  \te\\vr  ut  St.  Germain's**  (pited* 
locum  focat*  St.  <ieriiiains  in  regno  Franc'  iu 
nuendo)  **  the  court  of  the  late  king  James" 
(pned*  Jacobum  sccund*  nup'  Regem  Angp, 
qcc.  innueodo)  "  in  France,"  :5cc.  Et  idem 
Attorn'  diet*  Dominte  Reginc  nunc  general*, 
pro  ead'  Doni'  Uegin*  nlterius  dat'  cur'  hie  in- 
teUigi  et  intbrmari,  quod  predict'  Wiliielmus 
Fuller,  preed'  primo  die  Januarii,  anno  13,  su 
pradict',  apud  London  preed*,  in  parochia  et 
warda  pned'  ad  neiiiiiuiiiiag  machinationcn, 


sums  of  money  fraudukMiily  and  deceitfully 
from  the  staid  late  king  ;  he,  the  said  William 
Fuller,  the  first  ilu<^  of  January  last  at  London, 
icv..  (to  |ierfect  an<l  brin>;  to  elfect  his  said 
wicked  practices  and  intuitions,  and  of  and 
concernincT  a  corre.sp<»ndency  between  divers 
ofliecrs  and  subjects  of  the  said  late  king  and 
the  late  king  James,  while  !i«*  n^suicd  at  St. 
Cacrmains  in  France,  falisly  preteniled  to  be;  had, 
and  of  diters  sums  of  money  by  the  said  late 
king  James  distributed  among  the  subjects  of 
the  late  king  William,  falsiy  (>reteniled  to  be 
sent  here  into  £ni;land  ;)  did  falsiy,  wickedly, 
maliciously,  and  Kcandalously  write  and  print, 
and  cause  to  be  printed,  a  false,  scandalous,  and 
defamatory  libel,  entitlt^l,  <  Original  Letters  of 
*  the  late    King's '    (meaning  the  late  king 

practication',  et  inteiitiones  suas  pnedict*  utte- 
rius  perficiend',  pcrimpliMid',  et  ad  elfertum 
redigend',  de  diversis  officiariis  et  al'  subdit' 
dicti  nuper  Regis  Willielmi  tertii,  et  de  ficta 
responsione  (Angticc  corres|iondeDce)  inter  eos 
et  Jacobum  secundum  nuper  Regem  Anglic, 
dum  idem  nuper  Rex  Jacobus  seeundus  in  reg- 
no Franciee  residebat,  falso  preteiis'  fuisse  ha- 
bit*, ac  de  diversis  denariis  summis  per  diet' 
Jacobum  secundum,  nuper  Regem  Angliie,  a 
Regno  Francie  in  hoc  regnum  Aogliie  distri- 
buend* inter  diversos  subdit'  dicti  nuper  Regia 
Willielmi  tertii  preteub'  fore  miss',  quoddam  al' 
falsum,  fictum,  scaiMlalos'  et  defaniator*  libeU 
lum,  intitulat'  (int'aP)  **  Twenty -six  Depositions 
of  Persons  of  Quality  and  Worth,"  adtnnc  et 
ibid'  falso,  illicite,  nequit',  injuste,  malitioee, 
scandalose,  ec  deceptive  composuit,  scripsit, 
impressit,  et  imprimi  causavit,  in  quo  quidem 
falso,  ficto,  scandaloso  et  defiimatorio  libelio 
continentur,  int'  al',  ut  sequitur,  videl',  *'  Mr. 
Jones  has  also  made  oath,  that  he  paid  5.000/. 
more  by  the  late  king's  order"  (ordin'  dicti 
Dom'  Jacobi  secundi,  nuper  Regis  xinglisp, 
iterum  innuend')  &c.  Et  quod  prapdicius  Wil- 
iielmus Fuller  postea,  soil*  «licto  1  die  Januarii, 
anno  rcgiii  dicti  Dom'  Willielmi  tertii,  miper 
Regis  Aiiglix,  5fc.  13  supradict\  dictos  falsoa, 
fictos,  sc*andalo808,  et  defamatorios  libellos, 
ab<fpie  aliqua  legali  authoritate,  vi  et  armia, 
6lc.  apud  London  praed',  iu  parochia  ei  warda 
pronliin',  illicite  et  injuste  puldicavit,  utlcravit, 
et  pro  veritale  aifirmavit,  ubi  revera  et  in  facto 
prasii'  Thomas  Jones  nunquam  super  sacra- 
ment* suum  de|>05uit  prout  in  preeil'  talso,  fictOy 
scandaloso,  et  defamator'  libelio  superius  mcD- 
tionat'  conLiuetur,  ac  ubi  revera  et  in  facto, 
omnia  et  singula  praed'  scandalos'  defamator' 
libell'  content'  et  superius  specificat'  fuer^-  et 
sunt  falsa,  ficta,  et  veiitati  otunino  contiar',  in 
magnum  si^andal',  pnejudic'  et  abuaion'  dicti 
Dom'  Willielmi  iertii,  nuper  Regis  Aogte, 
6lc.  et  magnor'  otiieiarior'  et  ministror'  dicti 
nuper  Regis  W* illielmi  tertii  per  i|Mum,  ut  ^r9- 
fertur,  fiducial',  et  alior'  ligeor*  et  subditor' 


gusd'  nuper  Regis,  in  malum  exemplum  om- 
nium alior'  iu  hujusmotii  casu  delioquen',  ao 
— *.-  pacem  dicu  DU|»er  Dum'  Regis  Williet* 
Ui  coEon'  et  dignilat'  luasi  dec.'' 


contra 
mi  tertii. 
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James)  *  and  others,  to  his  (Sfroatest  Frietul^i  in 

*  £n{j:lanil,  with  the  Dcpusitions  ut'  Thomas 

*  Jonvs  and  Thomas  >Vid(irin<;toD,  fsqrs.  prov- 
'  iu^  the  Corruption  lately  practised  to  ruin 

*  this  Nation.*      In  which*  false,  feigned  and 


whose  station  would  not  permit  him  to  he  pre- 
sent.    And  this  deponent  sail h,  hy  the  oath  he 
hath  taken,  that  the  several  sums  of  money 
heforemontioneil,  wiih  several  les^tcr  p:ircc>ls, 
were  so  disposed  of  hy  him,  aeeordin^  to  the 
scandalous  lihel,  amo»(r  other  thinjrs,  are  con-     late  khii^^s  especial  directions.     And  this  de|>o- 
tained  as  follows :  **  [  1st  pajo^e.]  Thomas  Jones,  i  nent  saith,  he  has  now  hy  him  the  reeeipts  of 
|.  deposeth,  That  he  ljein;if  at  St.  Germains,  -  each  person  for  the  rcicpertive  hills  nnd  monies 

"    "~  "he  disposcti  of,  with  the  true  copies  of  his  ori- 

ginal bills,  delivered  to  him  by  the  late  kin<r's 
own  hand.  This  deponent  saith,  he  delivered 
to  the  late  kin^  a  letter  he  had  for  him,  from 
the  three  {gentlemen  that  were  members,  and 
also  several  others  he  brought  from  England. 
And  forasmuch  as  this  deponent  saith,  as  he 
hath  formerly  been  employed  to  bring  letters, 
and  bills,  ancf  orders,  from  the  late  kinijp  James 
and  the  French  king  and  their  ministers ;  this 
deponent  saiih,  that  he  has  kept  a  journal  of 
the  same,  and  is  ready  to  lay  it  before  either  oi* 
both  Houses  of  Parliament  when  required.  And 
this  defionent  saith  also,  by  the  oath  he  hath 
taken,  that  he  can  produce  his  original  orders 
that  he  received  from  the  late  kin«r>s  and  the 
French  king's  own  haiuls,  for  the  distributing 
more  than  180,000/.  sterling  for  their  use,  tf  i  per- 
sons that  were  in  places  of  trust.  And  this  depo- 
nent saith,  he  can  produce  the  receipt  wf  each 
pers«>n  to  whom  the  money  was  paiil,  and  also 
the  persons  from  whom  this  tU  poncnt  received 
the  said  sum  or  sums  by  the  or<lt>r  aforesaid. 

'Vuo.  JOMLS. 


esq. 

the  coiirt  of  the  late  king  James  in  France,  in 
January,  1692,  the  said  late  king  being  in  bis 
do&et,  sent  tor  this  deponent,  and  there  com- 
manded the  said  deponeiit  to  begin  his  journey 
for  England,  in  company  with  col.  Tho.  Dalla- 
Ttl,  and  Mr.  Geortre  Hayes  ;  and  the  said  late 
king  did  then  and  there  deliver  to  this  deponent 
sereral  letters  and  papers,  to  divers  noblemen 
and  others  in  Englano,  to  whom  this  deponent 
bad  several  times  before  and  since  brought  let- 
ters from  the  late  king  and  his  queen,  and  pre- 
tended secretaries  of  state,  delivered  according 
to  order.  This  de|)Onent  fnrther  saith,  by  the 
oath  he  hath  taken,  that  the  late  king  James, 
at  the  time  aforesaid,  in  his  closet  at  8t.  Ger- 
mains,  did  deliver  to  this  deponent  a  paper,  be- 
in^an  order  for  this  deixment  to  receive  6,000/. ; 
wnieh  sum  this  deponent  was  to  pay  to  several 
persons  in  places  in  trnst  then  in  England,  to 
engage  them  more  firmly  to  endeavour  the  in- 
Tahilating  the  evidence  of  William  Fuller  (who, 
as  the  said  late  king  expressed,  had  been  by 
biro,  his  qaeen,  and  chief  servants,  entrusted 
and  employed  in  their  nifist  secr^  and  weighty 
concerns,  tor  a  considerable  time  af\cr  the  late 


vhich  house  Hayes  formerly  Iwlged  at;  but  ;  ,it  r\iv  li:        ., 

thatUallaval  not  being  w.li,  they  coidd  not  I  ^*,\*^ *^ "l^}:"^ 
._  I .__      .,       r  *  -I  •    I       ^    s.      •  I  ^    '  conesoondenoe    Ihm 


pon  a  feigned  and  pt'«-iended 
'tween   thcni    and   the  lati; 


«melohiin;    llierc-fore  l,.s<lepoi.ent  saxi  to  ,^.       'j             „.,,i,^j  ,,p   „,i,,,.,    ,„  i^,^^ 

Fulfer,  that  be;rdiwed  him  to  come  to  them;  ;,»^            ,  ^„„„  „,-  „,„,„.,.  ,^01    l.y  the 

b«  be  upgwdhw  condition  rendered  him  .inht  ;  ^.^  ki„^,  Ja„,cs.  out  of  Fr.mc^  into  England, 

be^^iiSr  o»  the  doiKiiieiil,  (o  entreat  them  not  ,     jg,ri,,„,e.|   „„,„„„  ,1,0  s..bie.ts  of  the 

to  tail  to  attend  the  lloiiseoKommons  at  the  ,        ^.       ^yi,,)         „»^,,^,   „^„^^  fo,,^  and 

tuDeappointod.     All  which  this  deponent  m.-  :  g,..„d^,„-,  ,(^,1  r,;,  e  pasje]  entitled.  'Twenty- 

parted  the  »ame  day  to  col.  Dallaval  and  Mr.  .    j     |)eo„5ition«  of  Pe?s<.!.s  of  Quality  and 


Baves  and  with  them  went  the  tame  eveninff    .  Worth,'    falsely,    wickedly,    and 
±SJStf  lTut^:r  riiZ^a'Ttt."     -...1.;.  .did    «-.  .«.  ,n.U.-and  « 


parliament ;   and 
from  one 
member 
secretaries 


most  de- 
cause  to  be 
sM  false  and  scnndnlout 
things,  are  contained,  viz. 
ones  has  also  made  oath, 
moif ,  hy  tho  late  king^s 


this  deponent  was  to  carry  to  hiin  the  next  ,  ^^j^  to  several  persons  in  places  of  trust, 
morning ;  which  acconhngly  he  did  hy  seven  ! ,  ^^^.^^  ^y  „^;  ,,^  ^i„,  letp  ,ny  ruin,  and  inva- 
o'clock.    And  this  deponent  saith,  he  paid  the  , ,  y^^^^^  ^^  for  ever.     Nor  is  this  all ;  for  the 


said  under  secreUry  600  J?»ineas.    And  this  ;  ,  ^^^^^^  ^^^  JcmhshiH  prove,  hy  undeniaUl..  wit- 
j^epcmemswth.thatwiienheleUheswre^^^^^  ^,^,,  demons. ration,  that  he  has  distri- 

h^eot  directly  to  the  fe^un   I  avern  in  King-  .  .  ,,,.,^,,,  ^^,^^^  ^,,3„  180  000/.  in  eight  years  last 
stmt,  Westrainrtcr,  where  he  tmind  the  three    ,  .     ^^^^  y^^^^,^  (.j   ,.^  „,j,.r,  to  persons 

members  with  Da  laval  and  Hayes,  and  an    ,  {^    \f^^  ^„,^^  j„  ^^^^  i,r„gdon.. 
eminent  banker  of  the  city  ot  Liondon :    then  '^  ^W.  Fuller.* 

this  deponent  desired  the  liankcr  to  give  his  bill 


to  pay  each  of  those  three  gentlemen  that  had 
been  members,  1000/.  payable  on  sight ;  which 
being  done,  the  said  banker  delivered  also  to 
one  of  them  bis  bill  for  1,500/.  to  be  paid  on 
demand,  for  tbe  use  of  a  coniiderablc  penoDy 
VOL.  XIV. 


"  And  the  said  defendant  Fuller  atlt  rwards, 
the  said  day,  6cc.  falsely,  unlawfully,  and 
wickedly  did  publish,  utter,  and  tor  truth  af- 
firm, the  saifl  several  false  and  scandalous  li- 
bels, witbgat  any  lawful  autliority  :  Whei^ois, 


1  AKNE. 


i^  iratli,  the  Mid  Thorau  Jonci  dnl  not  dcuoic 
ujNiD  bl*  (Mtb,  M  i*  vonHiDoil  iu  Uie  Mul  »>w 
andaMndoloii'llM;  Inii  iliat  tli«  Mid  «cu>- 
ilittoiM  libclii  tXTK  and  ikre  I«1m  ftnil  tbit(iied. 
«u>riilt(i|,*f4lier  runtrery  lo  iruili,  Ui  tl>r  Kr«*l 
•ctoilfti  bimI  itliute  of  the  lal»  king  Winiftin, 
■liitlrii  KTT«t  otfii^alimiiit  miniitiant,  nnd  other 
ti»  nillliraL  iiit^i^i  of  the  miiI  In^  king,  to 
llie  Mil  iixti|iji|i>  of  olbirx.  mid  u^^aintl  lb* 
poll*  ar,l1ir  Mud  laui  kiug,  Jii«  iTomi  and  :!))(- 
nfty." 

ho  |)lmt«(l  Noi  Oiiill>,  atut  'vkHv  joiuvit 
thenniiian. 

Tiu  Cms. 

1^  ilefigailaoi  Kiillw  i>  «o  ooloriuui  «  cbtat, 
■ml  his  practiiEe*  ut  )>ub|iclv  binim  io  nil  mc-a, 
UMt  ll  iTi  uicd  nut  murb  t    bi  n  d  here  W 
Cnt  stv  I  «  uflnwra     fu   m  (he 


I 


in{  Ihne  two  buoki  (ii»!ntiaD«d  in  llir  infiir- 
Riaiton).    He  liu  bntn  wr 

for  Kn  niiirnfi^.  [itrimilin^' 


.  Ill: made 
I  lie  llniue 


nine  BMiinc  -op 
(liwowr  a  liccrvt 

alKlartii-Hl  j< 
an  orfcrfll  ■...:■ 
»ea,  add  t].^  <!>' 

of  t'oiniuiiiis.  .  ,  _  , 

Aace  hi<.  witi'vu.^  ^  liiil  atW  a1),  be  onnU  pro- 
duQf  ngiic,  and  ibc  Uini»e  ord«rrf  bitn  to  br 
|iro<«t^at«<t  a^acbani  mid  iui[uHni)r;  and  h* 
v/as  |>r«Hi>:ut«il  acivtrdinKly.  capTioi«d,  and 
let  ID  iba  iiillnry.  Snw  •am«  time  last  »inter, 
be  dil  tff\y  liiiusoli'tn  huwio  of  Ibo  lalc  kiog^ 
DtimUcn,  aliil  pivimdcd  be  naulJ  {iTodufif  . 
Tbniiinv  jonni  nod  Thasias  WuMriDgUm,  t* 
niiilwT  conndcraWe  ditcovcriM.  limy  heard 
I  in  but  he  cuutd  DrVHr  )iiimIiic4'  iIickr  iDca 
litlarr  llii-m.  And  aftcmnnli  haVinjf  do  en- 
ea  n^marnt  Tiota  ibeni,  liu  louk  on  him  to 
pnbl  Si  IhcK  Uri'  (K)ok«,  mciilioued  in  ihc  in. 
'  I  nuaUun,  wfaFreol'  b«  KlaTid*  now  atnuml. 

I  ajip)  «l  IiiiiiHlf  to  thi:  Ilouoe  of  Lonh,  and 

te\  b*a/d  whai  h«  had  to  tay,  and  cstc  liim 

mc  Iu  proitUoe  Us  wiUKfu^  i  but  he  cauM 

ot  io  I,  and  tb«r«a|M>n  the  Ijrdnwfn!  pleuiwl 

d  net  this  jnoMCUtiOD.  Tbmttiv»tipli«d  bin- 

liie  IIOUKofCotnmnnJ,  "odilK^piVl 

'Ti>  llkewira  to  jit-oiluci-  hit  nitnenra; 

iiiilil  proc^acc  iKuii^  i  whwcupunll^cj 

i.kchcal,  a  liiUe actoipr,  attdaoih- 

ri'i;li''.      (Ml  IiTil,  lluno  tuokswtr* 


pgcWHl,  Ik  tbrii  undD[t»ko  lo 
Itif  Id's  (Eundaliun  tilid*  t 
l^iBRlimiL  nti'l  Mined  i;nia(i»iitit>ti' 

Ultki-   |.i..rl..t    ■.■.,u\    »„1,(    nl-JOt    lllv   U 


■  II''  '  ii;  lur  him  lo  |nodnc 
thnae  purtf-u"  lii'  nn'tiiiiiui.'').  In  niakt  gtnat  liii 
kAutnafium  luiil  irliAritc,  «hictk  li«  iiinlitttouk  Iu 
do;  bul  lliaiiw- fmiu  time  tu  time,  their  Inrd- 
Idlipa  onhrod  bim  lo  hr-  OuniBiiltvd  aud  pios>- 
«UM  fur  iia  ImpuMur ;  hut  tiie  dvfandaiit  bnn^ 
an  kardaflOil  rt^r,  was  lut  way  hninldtd  at 
tbw  orftT,  but  iinmvilii^i^y  llwrMu  ap|din 
Uiaaclf  by  laUer*  lu  ttw  Sf>r>lMr  «(  lU  Houm; 
nF<;umiuulia,  alb-][tne  the  lamc  mnllm,  m  he 
had  ilona  imftm  o  th>t  Huuae  of  Uirda.  Tli« 
Rouae  uf  CoinnKUii  ordrrad  biiu  tu  be  brouifht 
U  llivii  bur,  itbare  be  only  dMir*4  Mi  'liiyi 
.  liiBr  tij  iioi.iiir.'  iltunu  pr^nuoa  lucntiuncd  in  hi» 
.  ttib"'-  1  '  lean:  him  do  ev- 

wiv-  iiiiirbli   bill  liurinir 


m.     H'    Um  ibe 

^ ,,      .,  ._  lontiapiticn  Of  liU. 

WIta,  '  I'uilithad  by  Conimaiul  /  but  Wtnf 


impudence  10  liiil  iu  tht 
WIta,  '  l'ubli«ti«d  by  Ci 
Dilnl  in  (be  thint  et  Vrrrt,  by  wbMf 


luand  <*  Ue  eaid,  il  Wai  by  bin  <iwd  conuliUid, 
Ami  hv  ha*  ptililiihed  id  lbl^  booki,  that  fM 
wnutd  iiRtduce  wilncaiti  to  iirote  thediKtribtlb> 
111);  uJ'  iBO.UOOf.  lo  p«r8eii«  io  phccA  of  iraat, 
and  to  pnwiuoe  reodptifurihciamv,  andhebad 
anopjiorttiiiity  nowofdaingil.    Wewillpreta 

the  tbarifi;  UpOllllim. 


dfil.    Tblniiiaiiio  ■  ("ib-" 

lish  ibiiigi  fi(  thin  H'l'  '<[■'  ta 

jiroTe  any- Ibui^;  but  hr  juriin.lt  to  mi  Up  ■ 
acruEid  oilDua  In  DuVe  I'UI  Aliat  bv  haatnUs 
IhKI  i«  Juiit'x.  at  il  Junta  wrrr  Iu  raline  him. 
V<i»  il'iLui  11  rn   inir,  il  ohuMlieipmlUliy 

.<>  L  but  ba  tiu 


>lha-«'Jiar]fe  haatiMw  rn-s  '• 
■a»d  Dill  iij  mtuli.    JJil  I 


I  fcunWledge', 
n  be  pi  HmAv 
.  iioi  pmdnc« 
ilie  HTiitdali 


fiti  It  Cht<it  and  Itnpodor. 


A.D.  1702. 


>itn,  Oarni 
•nfullj',  Uiai 


tit  brongtil  U  ^iiidnntnl.  I  will  not  tn>n(il« 
jflur  lord»hi(t  I'lirlher.  Iiul  rjitl  our  witnesus. 
■"'-  |.  Oarnel.  Tltt  lumlliT  hu  luseo  opcoed 
Uiai  ll>cr«  U  no  DMd  Tor  me 
;  nv  will  u(nr  call  our  vUdm.  . 
Alt.  Gta.  My  lord,  ttv  will  pruve  ihal 
Puli«r  uvmcil  (Iti*  hnok  1o  ihr  |)teM,  tUkd  uul 
Mr,  JniiH,  UuiriJbiic  wc  may  w«U  prMuma  il 
WW  li»  nwn- 

Mr.CeuHTi.  Ha  cfliilil  never  prtxliicejwiel, 
liul  tiK  cuuU  liainc  ilepoiiitiou*  tor  hini- 
thm  Fiiller'i  bonk 


S«ri,    JJar 


ui  prod  II  ceil. 


OUKri  that  bonk  m  l«  ttuGliHiied  i> 
r*-       Buck.     Sir.  Fuller. 
fc'        S»ij.  Darnt/.     iiuw  doynii  Luowtlmtf 
K^      £ac(.     Hu  broiiKbt  it  to  ma  in  mantucripl. 
P^  and  he  mill  he  tooklhracJcpuailioiiaout  of  the 
■^  aocr«laty'coflic>-. 

Seii.  Darnel.    But  what  <Uil  bo  desire  lou 
10  do* 

Butk.    Hr  itMJtA  me  It>  iirioi  ic  oeil  he 
-  .aaid,  Iwcanie  it  m\a  not  dnnr  toon 
J""  aone  III*  king  I0.«>0/.  t(»ntiij(c.  * 

Mr,  CoHiriM.     Dill  lit  luaU  any  altiTAlinn 
[,,i4l  them  afierwanlaP 

BkA.    Nil,  out;  alurcd  the  Qii*ukfa  of  il>« 

Alt.  Oeu.     Wa*  ituit  boull  vriuUd  by  tiis 
Utivl—BiuJc.  Vm- 

Fiilltr,     M<t  I'inl.  I  will  Aol  g'lvti  ihrne  f-ea- 
'  'OvDra  iha  iraublu  iv  jiruve  it;  i  oivo  il  was 
Wril  bj  Di*.        ' 

All.  Ofii.    lia  yaa  nwn  the  olhra  IhkiI  1im>? 

Mr.  Duck,  Iniik  on  iliul  twiuk  (ihen  tlip  oih«r 

_         bunk  ir»<  utiuHii  him],     IJy  whoaii  unlcr  was 

U^llhai  priDteil?— ilutd-  Uy  Mr.  Pitlkr's  «,«lor. 

^*      F«//fr.     My  lorJ,  ir  Lt  be  the  bwk  I  pob- 

k  mbed,  I  vill  uwu  it.    [Tliiiii  it  waa  alwwn  lo 

n.]    Yd,  tuy  loril,  it  woa  prinlfd  liy  my 

-UC.J.  IhU.     Ktnd  llle  lillc. 

Chrk.  *  Orif^iDat  Lnuraftotn  lli«la<efiiiig' 
tJaoao.'ta-     I'uUiBhrd  hy  LXiininand.' 
T-    'L.C.J.  Hull.    By  wlioBd cDaimaoil  isn  il 
^  luiililhbrd  r 

-*ir.  f;*n.    lij  Fiiller'a. 

1>.{J.J.  Holt.    Hiauiiler  i>  a  Domaiautl,  it 

'Dim  totoF  [laragTiiplii  n^e  mi. 
All.  Oen.     II'  Mr.  Tnllcr  i*;il  jituJoc*  lliii 
Jaovf,  u>  maliir  gouil  what  lit?  auyi,  In-  nilL  ilu 
■  cnot  pw«c  ntWriiiv ;  ntlicrwiar,  hr  duaarraa 
Mm •«((«[¥  rsiMurcit. 
L.  C ,  J .  Boll .     lU-ad  the  oilier  pan. 
ThL-n  the  Clerk  read  ibe  lillc 
ttiHer,    Tray  read  the  wlnile  titkv 
U  C.  J.  HJt.    lU  it  in  I'lto  with  It. 
VUrt.  [  ltc*da  thf.  title)  '  Tn  ml  v  -Via  titfO- 
liona  uf  i'cTvona  u(  Uuallty  and  fVunh.  willi 
l.«IUr«  (>r  the  laiv  Uucvii,  ralherCiirkrr,  ami 
Mn-Mai^Orevii-Vi:.  Puhfii^MlbjCtiuifUHiul.' 
Atl.Utit,    iCmllhcicat 


i 


111  invalida 


Clefk.  '  Mr.  Culhn^'*  Aniwer  to  tin 
ObJeiliuDs  mad*  ajreiiM  liiiii,  Acq.-.- 
Joooa  made  oath,  that  h?has|uiid  ifiOOl.  tc 
ta  aarcral  Mrwn*  by  the  luic  kins'a 
that  he  mitim  cvmpleat  luy  ruin  aiul  inv 
my  eviikuce  ftirfrtr,'  ice. 

AU.  Gin.  My  lord,  wc  hate  nro»p_ 
publiihing  of  these  books.  We  will  boiv  in 
wliat  lie  cuu  «ay  for  biuMwlf. 

FulUr.    My  lord,   1  tiunibly  beg  you  will -J 
bear  what  I  have  lo  aay.  ' 

L.  C.J.  Hod.    \*s,  yes.     Hi 
coanael  r* 

FuUtr.    No,  my  lord,  I  hay*  w 
AO  moony  In  prncunt  coHnael.    1  hnv«  pnt  n 
tbouj^U  in  writing,  and  I  ivg  liwr*  (o  tri  ' 

t.  C.  J.  Hatl.  But  yOo  oiiMt  if«lt  1«  iin 
parpotr.  What  do  yon  ay  (ODcemiiig  the 
puliliRhin^  theic  hooks?  ^- 

FuUtr.   Thatiawliail  htitrtor>fr«r. 

L.  C.  i.  IIvll.   But  Rail  you  make  it  appe 
Uial  llicy  am  tiiie  1 

FuUrr.   flly  ford,  I  l.oiie  I  ahalt. 

(..  C.  J.  Hall.    ilai«  yen  any  witadursF  .• 

FulUr.    I  hme  nnce  here  at  prewnt. 
if  your  lardahip  will  )ileaM-  to  hear  Ihe  le 
u|Hia  wUiuh  ibe  witneanM  would  bate  crnnc  id 
I  can  produce  tlicm :    if  your  krdihip  wi 

Saul  vour  worranlfi)r  Jnnc*.  I*  will  furfeilin 
!  if  heapiiear  not 

L.  C.  J.  Unit.    Yuu  might  hare  bad  mb.^ 
ptriiaa Ibr  yonr  « i(nt»«M  againvt  thin  day.     ".a 

ifulUt.    My  lord,  I-diJ  undetivour  it ;  wAf^ 
bad  nul  money  lo  hivt  thdr  uhar);*;*' 

Uii.S.lloU.  Yiiu  inadf:  Ihe  aaiDe  cxcm 
befor*  the  llouata  of  Lardi  aiiil  Conunona.     ^ij 

FulUr,     If  it  c«n  1>e  uiadf  >pp«>t   that  I'j 
had  any  a»«itiaiicf  fioin  the  llunw  uf  Li^td 
or  the  lloiiM  olCouimcius,  I  owu  I  aiu  iu  d 

iA.C3.  Melt.    UhataavUtancc  would  ] 
have  bait  tVnui  Ibcm.'    Ui  whu  would  ytfli 
hare  from  uiv  ? . 

Fuller.    The  llouai!  i>rLoiJasiiinaioa«dili^.J! 
brfore  ihem  -,  uid  1  ilcairail — 

L.  (.'.  i.  Hu'l.'  If  yiin  labeon  yonUi ' 
tueh  tbinsa  na  you  era  I'har^i)  with,  il 
U[iou  yua  10  |irov«  it  at  yniir  oeiil. 

Aft.  Gkh.     My  lord,  he  did  it|ip7alli] 
Lnnia ;   anil  tliey  ifave  him  from  tinie  lo  iJidi 
tu  OTodui'e  liiiwliueeare,  and  he  onuld  noi 

1j.  V.  3.  Uell.  Il'  you  bare  any  will 
I  Hill  hliar  them  ;  but  to  bear  yuu  n 
i[>cKh,  il  ia  lo  no  purpoae. 

Falkr.  My  lord,  I  hope  vnu  «ill  I 
il  tnhuk|t]u)tmroo«ctf^aupleaaetuhcarm|^,''4 

Mr.  C^tatri.    What  aigui^  your  Mitff  * 

i'allc:    Why  amli>oit»bvM>e<ed? 

UC,  J.  ilt4l.    What?    Bccautc  you  hair*  J 
inod  ~rn  the  pillory  fat  an  iinpaator  brrelolnr*. 

Serj  Vamet.  Tb«  wbule  natiou  do  din 
hali^tr  ynii ;  tor  the  Lonte  and  Cominooe  diJ 
iiul,  who  rvureKUl  the  whole  netinn. 

FuUtr.  The  Lorda  diil  not  tliink  lit  lo  put  it 
tolh*  trial.  Tlita«  tp^utleinKu  tbawe  me  la 
hatir  ftbuaed  atTvrnl  |irr>aai ,-  I  wniiU  be  glad 
to  know  vho  ikcaApttNiw  are. 
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Att.  Gen.  I  cannot  tell  who  they  are;  your 
book  proiiiiM's  to  make  that  a{)|iCJr. 

Fuiitr.  ll'ii  man  of  ju  ill  character  abuse 
thf*  nation.  I  h'\u- 1  ^hall  not  s'-iHer  fur  that. 

L.  C.  J.  /ii'.V.  I  Ion- c.ime  you  to  write  these 
bookft  that  an-  not  trui*!* 

Fuller.  M\  h»nl,  1  hehtve  thov  are  all 
trui'. 

Att.  (nit.  Produce  the  original  atliilavits 
math:  hv  Joms,  wluch  \ou  oaused  to  be 
printcil. 

Shij.  Diiiitt*  I'loihuv  tin-  receipts  for  the 
inoni'\  ««:ii(-h  \  ''t  s.iv  \ouhaM>;  ami  then 
you  ^\\\\  (!•»  .s>>!i)<  tliMiu*. 

Fti/Ut.     |).»  I  s:iy  It  .* 

S.'i  I    Lh:n,i  i     \'v<,  it*  i hat  jiriiil  be  yours. 

F-if'i  r.  I  woniler  a  iiiai:  «t*  your  ^rravit}' 
shousi  .ts«:(»it  such  ail  uutriith  in  tlie  court. 

L.  C  .  ^  Holt.  It*  \ou  have  any  witnesses, 
prnihiceihtiii. 

F^itfe'.  !V1\  lonl,  I  lu'c-Mimt  you  cannot  but 
reiiiemh' r,  ihat  in  (*niiu'*s  cast*  I  behaved 
roysclt'  honuuralil\,  and  yMua  owneil  to  have 
done  iheinitiiifi  t^tm,]  .seiTice. 

L.  C-.  J  //'i//.  That  was  tormerlj,  and  sig- 
nifies noihin^r  io  i«li:it.  you  do  now. 

Fti litr.  I  \  I  lit  UH'tt  several  times  into  France, 
anti  hack  again  :  she%v  aie  a  mau  that  e?er  did 
ao  hi^sidcs. 

Alt.  Ovn,  \i  you  had  made  out  the  dis- 
covery you  pretended  to  uiakc,  I  bhuuld  ha?e 
f^ommoiKhfd  \ou. 

Fu^frr.  Athr  1  had  made  that  discovery, 
the  court  at  iSt.  Gormains  did  what  they  could 
to  ruin  mu.  There  hare  been  a  great  many 
Iwokji  lately  print***!,  to  prove  the  legitimacy  of 
the  prince  of  Walts,  and  none  of  them  takeu 
Doticc  of. 

L.  C.  J.  Holt.  Vou  charge  a  prr at  many 
pertiun^  with  corrres|K)uding  with  France,  and 
cannot  prove  it. 

FulUn  I  charge  none,  my  lord. 

f^.  C.  J.  i/'/'.    You  charge  all  that  are  inti- 
mateil  in  the  bookK*.     The  same  Mr.  Jones  will 
prove  by  undeniable  demonstration,   that  he  I 
distributed  more  than  180,000/.  by  the  French  ; 
king's  onler  to  several  iktsohm  employed  under  ! 
the  o^overnment.       Now    these    persons    are  . 
scandnlizefl ;  for  you  produce  no  proof  of  what  < 
you  charge  them  with:   and  you  say,  I  h.id  • 
the  original  of  this  from  Mr.  Jones,  he.  Where 
are  they  ? 

Fulh  r.  If  your  lordship  will  please  to  grant 
me  your  warrant,  1  will  pniduce  them. 

L.  C.  J.  Holt.  If  you  take  on  you  to  make 
good  these  things,  you  cannot  injustice  requirt! 
my  warrant  to^fctch  in  others  to  prove  what 
you  say ;  you  must  prove  it. 

FulUi'.  By  his  own  confession,  he  has  been 
guilty  of  higfi-treason  ;  and  therefore  will  not 
appear  without  a  warrant. 

L.  C.  J.  HoU,  You  cannot  pi-etend  to  have 
a  rifi^ht  to  any  warrant 

Fuller.  If  your  lordship  please  to  give  me 
leave  to  say  something  in  mv  defence — 

L.  C.  J,  HoU.  Yes,  if  it  be  to  my  pttrpoee. 
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Fuller.  I  atu  unacquainted  with  the  laws, 
and  have  not — 

L.  C.  J.  Holt.  What  is  that  to  the  purpose  ? 
You  arc  not  to  make  libels  nor  traduce  mi- 
nisters of  state.   What  ha«e  you  to  say  to  that  ? 

Fuller.  When  1  had  printed  tins  iiock,  i 
was  summoned  hef(»i'e  thtt  Lords;  and  after 
that  was  committed  to  the  Fleet.  My  friends 
were  all  calleil  before  the  fjords  ;  and  by  my 
lortl  JetlVi:\s  and  other  lordik,  there  were  such 
queMiont»  asked,  as  I  lielicve  were  never  asked 
before — 

L.  C  J.  ILlt.  Thi.<i  is  not  to  be  endured  ; 
you  do  but  a«;gia\ate  your  crime. 

Fulltr.   This  is  not* what  I  wouhl  offer. 

L.  V.  J.  Holt.  If  you  can  offer  any  matter 
to  prove  what  you  have  writ,  let  us  hear  it. 

Fuller.  Mr.  Jones  has  confessed  himself 
guilty  of  high-treason,  and  therefore  cannot 
apfiear. 

L.  C.J.  Holt.  Where  is  he?  Where  did 
he  make  this  confession  ? 

Fuller.    In  the  country. 

L.  O.  J.  Holt,   liefore  whom? 

Fuller.  1  do  not  know  that ;  I  was  not  with 
him  when  he  did  it. 

L.  C  J.  HoU.    Where  is  the  man  ? 

Fuller.  If  your  lordship  will  please  to  give 
me  your  warrant,  I  will  produce  him. 

L.  C.  J.  HoU.  Shall  1  make  a  bargain  with 
you  ?  Why  have  you  not  produced  htm  all  thia 
while,  before  the  House  of  Lords,  and  the 
House  of  Commons  ? 

F filler.  Mr.  Attorney  did  say  I  apfiealed  Io 
the  Lords.  I  was  called*  before  them  ;  i  made 
no  application  to  them,  but  was  called  by  the 
order  of  the  House. 

Att.  Gen.   But  vou  was  there  ? 

F'uller,  I  was  there ;  and  there  were  three 
letters  read  of  mine  in  the  House,  and  1  desire 
they  may  be  read  here. 

L.  C.*J.  Holt.  W'hat  is  that  to  the  purpose  ? 
Can  you  produce  your  witnesses  ? 

Fuller.   Mr.  Jones  is  now  in  Hampshire. 

L.  C  J.  HoU,  Have  you  not  bad  time 
enough  to  procure  him  ? 
!  Fuller.  My  lord,  I  cannot  force  him.  I 
.  was  with  the  ^^ecretary  of  State,  and  told  him, 
'  Jones  will  not  come  in  voluntarily ;  if  the 
I  Lords  will  grant  a  warrant,  he  may  l!e  brouglit. 
!  I  offered  this  to  the  House  of  Commons  too, 
i  but  it  was  not  granted.  1  could  not  force  him. 
j  Serj.  Darnel.  The  Secretary  of  State  sent 
I  one  or  two  for  him. 

FulUr.  He  sent  nobody. 
)  L.  C.  J.  HoU.  Geutleinen  of  the  jury,  you 
hear  what  the  purpose  of  this  information  is, 
aud  you  hear  bow  it  i&  proved ;  and  you  hear 
the  witness  say,  he  brought  these  two  scan- 
dalous books  to  the  presv,  and  that  he  corrected 
j  them;  and  he  owns  he  was  the  publisher  of 
them  :  and  if  you  beUe\e  he  did  so,  you  are  to 
find  him  guilty. 

The  jury  brought  him  io  Guilty,  without 
going  from  the  bar. 
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423.  The  Trials  of  Colonel  Richaud  Kirkby,  Captain  John  Cox- 
STABLE,  Captain  Cooper  Wade,  Captain  Samuel  Vincent 
and  Captain  Christopher  Fogg,  at  a  Court-Martial  in  Ja- 
maica, for  Ofiences  against  the  Articles  of  War:  1  Anne, 
A.  1).  170^. 


At  a  Coil  It- martial  held  on  board  lierma- 
jrsi\  's  ship  the  ISreduh,  in  Port-Uoyal  harbour, 
iu  Jaiuaii'u,  in  Aiiitiica,  the  8th,  Qth,  10th  and 
12th  davb  of  October,  170*2.    Present, 

The  hon.  William  Whiston,  esq.  rear-ad- 
miral of  her  niajestv'ii  ships  or  the  West 
India  squadron,  president ;  Hiimuel  Vincent, 
John  llartnoll,  ChriKtopher  FojLr&r,  John  Smith, 
John  Redman,  (icoi^e  Walton,  William  Rus- 
sell, Barrow  Harris, ^Hercules  Mitchell,  Philip 
Boyce,  Charles  .Smith.  Arnold  Browne,  esq. 
judce  ad?ucate : 

Who  beinj^  all  duly  sworn,  pursuant  to  the 
act  of  parliament,  proceeded  (October  8th) 
to  the  Trial  of  John  Arthur,  gunner  ot  the 
l>eiiance,  on  a  complaint  exhibited  by  Francis 
Knighton,  third  lieutenant  of  the   Defiance, 

and  Geori;^e  Foster,   gunner  of for 

hiding  and  concealing  forty  three  barrels  of 
powder  in  the  \%adil-room,  and  co?ering  them 
with  wadds  and  coins,  bic,  when  a  survey  of 
ber  majesty's  stores  of  ammunition  at)er 
au  engagement  was  orderefl;  and  denying  to 
the  surveyors,  that  there  was  any  more  powder 
on  board,  than  was  iu  the  powder-room  and 
^un-room,  viz.  one  hundred  ;  which,  ufwu 
a  second  survey,  were  discovered.  It  was 
proved  also  that  he  had  two  keys  to  the  powder 
mom ;  and  that  having  lost  or  mislaid  his  own, 
he,  %vithout  making  any  application  to  the 
commanding  ofllicer  then  on  boarti,  n  ho  kept 
the  otiier  key,  prevailed  with  W^illiam  Baker, 
carpenter  of  the  said  ship,  to  break  open  the 
door. 

In  niitigatioti  of  his  offence,  he  alleged, 
Tliat  examining  into  the  powder  room,  he 
found  three  barrels  that  had  received  wet, 
which  caused  his  removal  of  the  forty -three 
barrds :  but  had  little  to  say  tor  his  concealing 
them  from  the  surveyors.  Whereupon  the 
tourt  adjudged,  That  the  said  oOenre  fall- 
faig  under  the  3Sd  article  of  war,  the  said  John 
Mhar  should  be  carried  from  ship  to  ship  in  a 
boat,  with  a  halter  about  bis  neck,  the  provost- 
marsbal  declaring  his  crimes  ;  and  all  his  pay. 
Is  gunner,  to  be  mulcted  and  forfeited  to  t^e 
tbest  at  Chathaiit ;  and  be  rendered  uncapahle 
'af  serving  ber  majesty  in  any  other  employ  - 
meat. 


October  8, 9. 


^Clolonel  Hkkard  Kirkby^  commander  of  the 
lMlsDoe»  was  tried  before  the  aforesaid  court, 


(except  captain  Samuel  Vincent,  and  captain 
Christopher  Fogg,  who  appeared  a.^  witnesses 
for  the  queen,)  on  a  comptanit  exhibited  by  the 
judge- advocate  on  the  behalf  of  her  majesty,  of 
cowardice,  neglect  of  duty,  breach  of  orclers, 
and  other  crimes  committed  by  him  at  a  fight 
at  sea,  commence<l  the  19th  of  August,  1702, 
off  ^»t.  Martha,  in  the  latitude  of  ten  degrees 
north,  near  the  main  land  of  America,  between 
the  honourable  John  Benbow,  esq.  vice  admiral 
of  the  blue  squadnm  of  her  majesty  V  fit  ct,  and 
atlaiiral  and  commander  in  chief,  occ.  on  i>oard 
her  majesty's  ship  Rredah,  Chiistophcr  Fogg 
commander,  and  six  other  of  her  majesty^ 
ships,  viz.  the  Defiance,  Richard  Kirkhy  c<»*in- 
inander ;  the  Falmouth,  Samuel  Vincent  com- 
mander; Windsor,  John  Constable  commander ; 
(ireenwich.  Cooper  Waile  commander ;  Ruliy, 
George  Walton  commander ;  and  the  Pen- 
dennis,  Thomas  Hudson  commander:  and 
Monsieur  Du  i'asse  with  four  French  ships 
of  war  :  which  continued  until  the  Stih  of  Au- 
gust inclusive. 

The  witnesses  that  were  sworn  in  behalf  of 
the  queen  ;  viz.  The  hon.  John  Hcnbow,  esq. 
admiral,  1  captains,  8  lieutenants,  5  masters, 
5  inferior  officers,     iu  all  21. 

Who  de|K>sed,  that  the  said  colonel  Richard 
Kirkby,  the  van  in  the  line  of  battle,  the  19th 
of  August,  about  three  in  the  afternoon,  the 
signal  of  battle  being  out,  the  admiral  was 
forced  to  send  his  boat  on  lioanl  of  Kirkby,  and 
command  his  making  more  sail,  and  get  a- 
breast  of  the  enemy  *.s  van,  ft>r  that  he  was  re- 
solved to  fight  them.  About  four  the  Aght  be- 
gan ;  but  the  said  Kirkhy  did  not  fire  almve 
Three  broadsides,  then  hsffefl  up  out  of  the 
line,  and  o\it  of  gunshot,  leaving  the  admiral 
engaged  i»  ith  two  Frenrh  ships  till  dark,  and 
the  said  Kirkby  receiving  no  damage :  That 
his  liehaviour  caused  great  fVantf  his  deser- 
tion. At  night  the  said  Kirkby  fell  astern« 
leaving  the  admiral  to  pursue  the* enemy.* 

*  See  as  to  thi«  inglorious  transaction,  the 
Lives  of  the  Admirals,  vol.  3.  pp.  25.  3A7. 

Dairy mplc  telis  us  that ''  King  William  by 
his  pre«(ilcct:on  for  the  land  service,  more  than 
the  other,  had  vieakcned  the  spirit  of  that  other. 
Of  this  he  felt  the  effects,  when,  offering  tjie 
command  of  the  West  India  fleet  to  several 
officers,  they  had  excused  themselves  under 
different  pretences,  to  avoid  the  danger  of  the 
uUmate  and  of  the  service.    It  is  a  story  cur- 
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Thnillie^Ath,  atitay-lighl,  the  Mlmiral  anil  i  ami  t'almooth  punuine;  bat  the  Mid  oilnitrl 
Jluhy  vpiT,  HiiJiiii  sliiii  dT  nil  the  f^iicmj'i  |  Kirkb;,  with  llie  rv&t  o?  the  *bi|i",  Iwiiii;  lliree 
»liili5;  Iml  i-oloiiil  Kirkliy  vras  near  lhri>eor  or  rour  milna-itcrn;  (lhna(;)t  there  wbi  nat 
Ihur  miles  a-^tcrii.  I'lic  aijmirat  llira  made  a  a  ship  but,  befbrc  and  after  tlie  ballto,  sailed 
new  line  III'  lialtli'.  and  took  llie  van  liimMlf,  belter  tlian  tli«  ailntiral.)  About  sevpn  in  tlie 
awl  >4-iil  t->  each  kliip,  wilb  a  cotnmand  to  ihc  |  evGnins-,  il  liwiiig  bfvn  nimc  liiiiR  isbn,  • 
•ail)  K;  "tJt^  to  Lcep  bis  lint  aoil  station ;  wbicb  ;  gale  of  wind  aprunj;  nji,  lliu  aitniiral  and  I'al- 
be  pniniiiieil  t»  dn,  but  i)ii|  nut ;  keppiag  two  j  moulb  were  about  Iwit  inibi  IVoiii  (he  enemy ; 
or  inrLi-  miW  a>Nti-m,  llinu;;!)  ibc  »itrnal  Ibi'  and  at  ct|;tit,  ibr  laid  Kirkbj'  aud  Iiik  ■cparatc 
httb-wasoiitallniglil.     The  French  inabinir  '  squaflron  watt  lair  np  with  (he  ailmiral:    Aort 

a  runiiii^;  liu^lit,  tli>: adiiural  and   Ituby  pliuil  I  this  day  <hn  adiniralkeot  away  i\rt 

the  ciii-iii^v  with  their  rliaM>yuns  tilf  niclit.  '  Itiiliy,  UroTge  Wtltou  Minmander,  1 


ThnI  the  'Jlu  day,  al  liuhi,  ibnndiniial 
ibBtpi.ii'ierof  the  Mcniul  ship  iil' the  onruij's 
roar  and  thu  Ituby  on  tbo  board  uil  fcry 
BNT  wbo  pGed  hm  wai-uily,  aud  niel  ihc  lanm 
reliini ;  by  wbioh  liv  nas  tn  niiich  dirnldiil, 
ihou^'ii  the  adiuiial  canii-  in  to  1iii  auwtaiice, 
thrit  lif  na-i  luitnl  to  Ih:  lnwi^\  off;  And  this 
ptvTi'Uiitl  ilie  adinirarH  di.'«igii  id'  outtinif  nfT 
the  eDCinj'n  s|i  runiokt  shiji.  Tbi*  aclkiu  lokl- 
rd  two  Iniurx ;  during  wbicb  linir  the  aajd 
Kirkhy  lay  a-lmiadnidc  of  the  i-luni-niostsbip ; 
as  iliifahiO tbi-  \t  indmr,  John  ('onUabb-  coin- 
■n.uidw.  I'he  aihniral  llien  couimaniled  the 
•aldKiikhy  InpKhi  >ircHiikides(uihim.  Uut 
tliui  hatinif  no  pHvci,  ibc  second  lime  lie  eiun- 
manikil  tlu>  sann! ;  hut  he  rirc<l  nut  a  gun ; 
Kay,  bi-Ownboatewoinand  seamen  repealnl 
.b«a<kur»l'  'toitiinanl  lohint;  but  were 


.  umlanJer  tJicoDToy  theAnn 
retaken  IrolU  the  Frciwh. 


Thai  the  sub,  in  the  ininiink;.  Rbnitt  Iwu 
nV'luek,  itiK  aduiinil  came  up  wilh  the  stern- 
must  <>t'  the  eni'iiiy  williiii  call,  and  tlie  Fal- 
mouth (irelly  near ;  but  the  said  roluiiel  Kirk- 
by,  with  the  n-stol'  thu  chips,  aecordiiiff  to 
cuKioin,  W(  re  (lirce  nr  I'lnr  luilei  a-itcni.  The 
admiral  an!  Fiilmuuth  enc^eil  the  Mid  ^bip  ; 
and  at  tbreu  ibe  admiral  was  wounded,  bin 
right  le^  l>eing  broke,  but  cnintnanded  tht: 
li;;ht  to  Tic  rigiirously  niainlaiiird  ;  anil  at  dav- 
lijg'ht  the  enemy's  sltip  spiicared  like  a  wrecW, 
licr  mixen-ma^it  sb<it  by  ihe  Unard,  her  man- 
yanl  in  l(ree«r  four  pieces,  lier  IbretnpmiU 
yard  ihcmn^,  faorritys  and'riggiugall  xbut 
topierci.  ilioon  after  day,  tlie  satd  Kirkhy, 
u«..»...  wu.>...n*  .<■•».»,  uui  xeiB  nc-  .  wllh lheTei4oftfae Bbipi,lH:iig  1« Windward ot' 
Terrlyused,  sftiltiireatcncil  thnt  be  wnuld  rim  I  the  said  disabled  sbi[i,  he  the  said  Kirkhy,  with 
bis  swin'd  through  ilu;  bnatswain.  Anil  bad  '  the  rest  of  his  i(e|iarate  siiuadruo,  fifeil  atmtit 
the  s»id  Kirkhy  done  his  duty,  and  captain  !  Iwclvv  i;"<is  ■'  the  said  ship ;  aiid  fearing  a 
C'nnstabk-  liis  tlit-y  iniiM  have  taken  nr  de-  !  smart  return  from  her,  he  lowcml  his  ntixen- 
almyed  the  said  French  ships.  The  admiral,  '  yard,  bistopMilson  the  caps,  set  his  sprilsai). 
tho'   he  reeeJTetl  irtich  damage .•.-■•..       -.    _    ■    .■ 


^.  _ii  his  soilii,  i  spritsail-lojiKBil,  and  li>rcluy>Bil -staysail, 
riecinc  y  rds  Ac  yvtomlinuedlhe  chase  all  ;  harin<r  waireil  his  ship,  set  hm  sail,  and 
iii'.'lit.     Tlial  tin-  .'id  in  Ibe  UHiniiog  at  Jay.  i   -         .         ■    .  . 


Ii;:lii.lbi'(iri(-i 


ieb  was  ihrei!  leacue^  a  stern ; 


ayltdure  tlie  wind  from  the  pnor  disabled 
ibip.  the   rcKt  lidluirinc:  IiIk  said  ixainpbr; 


ai.il  ilic  Di'iiani-c,  cobinel  Kirkbvt  wilh  the  I  lliuu^h  ibey  bad  but  eight  men  killed  on  board 
rpsi  1)1  tht' •.liipv.  ihrrrorfinir  lutfes,  the  Fiil-  j  them  all  (except  Ihe  adntirat).  The  otlter  three 
iii'iuth   rvnpinl,   whos(>   Mulinn  wus  in   the     French  men  of  war  were  at  tliistinieof  action 


'ITiat  ibi-  ^^l■I  captain  Saiuurl  Viucent, 
Keeing'  the  lirhaiiuiir  of  ihc  said  Kii4iby,Bnd 
•be  rcsl,  came  mi  with  the  admiral,  and  sent 
bi>  lintilenant  on  iHiard.  desiiin^  leare  lo  assist 
])im,  which  was  aci'cplrd :  The  Kiid  Kirkhy 
ni-rer  rninin<r  up  ;  and  by  his  exaniplethe  rest 
did  till-  same ;  as  if  ihey  had  a  design  li>  la- 
crilice  Ibc  oilmiral  and  Fahnuuih  to  the  enemy, 
or  desert.  The  enemy  were  now  about  a  mde 
and  an  half  a-hcBd,siandinq;ia  tu  the  shore, 
nilh  a  ainall  breeze  at  \V.  fetched  wihin  Sam- 
bey,  ibe  admiral  Mag  at  the  sturunost  till 
night, nmlcoDliDueilthepitrsuit  acda Flemish 
nhip,  that  was  in  Monsieu  Du  Cassc's  com- 
pany, on  board  of  which  were  all  the  French 
and  Spanisb  new  governors  and  other  officers, 
made  her  escape.  That  the  93d,  in  the  mom- 
inif,  at  day-light,  the  enemy  bore  North  Wrei, 
distant  aliuut  Itiur  or  five  wiles,  the  admiral 


rent  among  the  seamen,! that  tbe  kieg:,   who 
like  oilier  Ilutcbnn  ndid  net  disUkea  pun,  said, 

*  n'ell,   since  these  beaux  will  not  gu,  Imust 

*  apply  to  honest  Uenbow.'  "    I  find  not  any 
thing  of  this  io  Campbell. 


about  lour  miles  distant  from  tbeir  maimed 
sbiii  i  whereupon  the  eaemy  seeing  (he  cow- 
ardice of  tbe  said  colonel  Kirkhy  ami  tbe  rest 
of  tbe  English  ships,  in  a  squall,  bore  down 
upon  tbe  admiral,  who  lay  dose  by  the  disa- 
bled shlji ;  and  having  got  in  ihetr  spritsail- 
yard,  gave  him  all  their  tire ;  and  running  be- 
iHcen  him  and  Ihe  disabled  ship,  remanned 
berandsookberin.  The  admiral's  rigginff 
bebg  Tery  much  shattered,  was  obliged  tu  He 
and  rcAt  till  ten  o'clock,  nd  then  cuntinued 
the  pursuit;  and  Ihe  rest  of  the 'Sect  folloviW 
in  llie  greatest  disorder imsginaDe,  tbe  adtairal 
conimanded  captain  Fo^  lu  stand  a-breaat  of 
the  enemy's  hsd,  aod  tbeii  to  attack  him,  and 
having  then  a  line  skeaily  gate,  ihe  like  uot 
happening  during  tlie  whole  engagemcn  and 
timber  ordered,  thai  lie  should  send  loalltfae 
captains  lu  keep  tbe  line  uf  battle,  end  behave 
ihcmselvcfiliksEnelLthmca  j  and  (his  message 
was  sent  by  captain  Wade,  Ilien  on  Ward  tiie 
llredah.  I'lrat  tliesiid  coluiiel  Kirkhy  on  Ihe 
receipt  uftbis  message,  and  seeing  the  admi- 
ral's resolution  >o  ei^a^v,  came  on  board  bira, 
who  tben  lay  woiiidaCa  a  cradla  j  and  viUk- 


5 1 1  j  Jor  Offtncti  agahist  the  Articles  of  fVar.  A .  D.  1 T02. 

out  connnon  res|N!Ct  of  enquiriDg*  after  his 
lieullh,  lie  the  said  Kirkby  expressed  these 
>vords  following,  <'  That  he  won<lere<l  that  the 
adiuira)  should  offer  to  enga^  the  French 
a^aiii,  it  bein^  not  necessary,  safe,  nor  conve- 
nient, haTiiijT  liad  six  days  trial  of  their 
strength  ;'*  and  then  magnified  that  of  the 
French,  and  lessened  that  of  the  English.  But 
the  admiral  being  surprised  at  his  speech,  said 
it  %vas  but  one  man^s  opinion,  and  that  he  would 
have  the  rest  of  the  cajttains ;  and  accordingly 
ordered  the  signal  to  be  niaile  for  all  the  cap- 
tains to  come  on  board  ;  and  at  this  time  the 
admiral  and  the  rest  uf  the  shi|)s  were  to  wind- 
ward, and  within  shot  of  the  encni}',  and  had 
the  fairest  opportunity  that  in  six  days  pre- 
sented, to  chase,  engage,  and  destroy  the 
ttnemy. 

That  the  said  colonel  Kirkby  had  endeavour- 
ed to  poison  the  rest  of  the  ca'ptains ;  forming 
.1  writing  under  his  own  hand,  which  was 
cowardly  and  erroneous:  the  substance  of 
which  was.  Not  to  en^go  the  enemy  any  more. 
lie  the  said  colonel  Kirkby  brought  it  to  the 
admiral,  who  reproved  luni  for  it,  saving  it 
would  be  the  ruin  of  all:  upon  which  lie  the 
said  colonel  Kirkby  went  auay,  but  writ  ano- 
ther in  the  following  words : 


At  a  Consiihation  held  on  board  her  Majes- 
ty's Ship  Bredah,  the  *24tli  of  August, 
170(2,  of!  of  Carthagena,  oa  the  main  Con- 
tinent of  America. 

It  is  the  opinion  of  us  whose  names  are  un- 
der-written, 

1.  Of  the  great  want  of  men  in  number, 
^nalitv,  and  the  weaknesses  of  those  they  have. 

2.  I^he  general  want  of  ammnuition  of  most 
!»orts. 

3.  Each  ship's  masts,  yards,  sails,  and 
rigging,  being  all  in  a  great  measure  disabled. 

4.  The  winds  are  s«>  small  and  variable,  that 
the  8hi|)S  cannot  be  governed  by  any  strength : 
«Mh  ship 

5.  lla\iiig  experienced  the  enemy  in  six 
days  battle  fullo\%mg,  the  squadron  consisting 
of  five  men  of  war  and  a  fire-ship,  under  the 
command  of  Monsieur  Du  Casse ;  their  ecpii- 
page  cousi.'»ting  in  guns  from  60  to  80,  and 
Laving  a  ^reat  number  of  s(*amen  and  soldiers 
on  board  for  the  service  of  Spain. 

For  which  reasons  above-mentioned,  we 
think  it  not  fit  to  engage  the  enemy  at  this 
time,  but  to  keep  them  company  this  night, 
and  observe  their  motion ;  and  if  a  fair  oppor- 
tunity shall  hap|}en  of  wind  and  weather,  once 
Biore  to  try  our  strength  w  ith  them. 

UiCllARD  KiKKBV,      CilRISTUHILR  FutiC:, 

Samuel  Vincent,     Cuuper  Wade, 
John*  Constable,    Thomas  Uiuson-. 

Tliat  during  the  six  days  engagement,  he 
never  encouraged  his  men ;  but  by  his  own 
example  of  dodging  behind  the  mizen-mast, 
and  falling  down  upon  the  deck  on  the  noise  of 
Uiot,  and  denying  them  the  provisions  of  the 
ffhip,  the  said  men  were  under  great  discou* 


ragement.  That  he  ameiuled  the  master  of 
the  ship's  journal  of  the  transactions  of  the 
fight,  according  to  his  own  inclination. 

All  which  being  proved  aforesaid  ; 

The  said  cidonel  Richard  Kirkfn/  denied  (he 
whole,  excepting  the  pretendtMl  written  Con  - 
sultation  :  which  being  shewn  to  him,  he  own- 
ed his  own  hand  and  name  too.  He  brought 
several  of  his  men  to  give  an  account  of  his  be- 
haviour thiring  the  fight ;  but  their  testimonies 
were  insignificunt ;  and  his  behaviour  to  the 
court  and  witnesses  most  unbc*coming  a  gen- 
tleman. And  being  particularly  asked  by  the 
court,  why  he  did  not  fire  at  the  enemies  stern- 
most  ship,  which  lay  point-blank  with  him  the 
Q  Mt  of  August  ?  lie  replied,  because  they  did 
not  fire  at  him,  for  that  they  had  a  respect  for 
him:  which  words  up<in  several  occasions, 
iluring  the  trial,  he  repeated  three  several 
times. 

Where,  upon  due  consideration  of  the  [>re- 
mises,  of  great  advantages  the  Knglish  had  in 
number,  l^ing  seven  to  four,  of  guns  122  more 
than  the  other ;  with  his  acts  and  behaviour  as 
aforesaid,  and  more  particularly  his  ill-timed 
paper  or  Consultation  as  afore-recited,  which 
obliged  the  admiral,  for  the  preservation  of  her 
majesty's  fleet,  to  ^ve  over  the  chase  and 
fight,  to  the  irreparaUe  dishonour  of  the  queen, 
her  crown  and  dignity,  and  come  tu  Port  Hoy  a), 
Jamaica:  for  which  reasons  the  court  was  of  opi- 
nion, that  he  fell  undcrtlic  11th,  12th,  14tli,and 
'^'Oth  articles  of  war ;  and  adjudged  according- 
ly, That  he  be  shot  to  death  :  but  further  de- 
creed, that  the  execution  of  col.  Kiikby  be  de- 
ferred till  her  majesty's  pleasure  be  known 
therein  ;  but  that  he  be  continued  a  close  pri- 
soner till  that  time 


Captain  Juhn  Constable^  conmiander  of  tins 
Windsor,  was  tried  before  the  aforesaid  court, 
on  a  complaint  exhibited  by  the  judge  advo- 
cate on  the  behalf  of  the  queen,  for  breach  of 
orders,  neglect  of  duty,  and  other  ill  practices 
committed  duriug  a  fight  commenced  the  I9lb 
of  August,  170'J,  as  aforesaid,  (liefer  to  col. 
Kirkby's  trial.) 

The  witnesses  sworn  on  the  behalf  of  the 
queen  %vere,  2  captains,  7  lieutenants,  b  mas- 
ters, 2  other  officers,  the  liun.  John  Beubow, 
esq.  admiral :  In  all  17  witnesses  : 

Who  deposed,  That  captain  John  Constable 
never  kept  his  first  nor  second  line  of  battle, 
but  acted  in  all  things  as  col.  Kirkby  had  done 
That  the  admiral  had  fired  two  guns  to  com- 
mand him  into  the  second  line  of  battle.  That 
he  did  set  more  sail  in  order  to  come  into  the 
line,  and  his  station  ;  but  upon  colonel  Kirk- 
by's  calling  to  him  to  keep  his  line,  he  accord- 
ingly did.  That  the  admiral  sent  his  lieute- 
nant Landgridge  to  command  him  the  said 
Constable  to  keep  his  line  of  battle  within  half 
a  cable's  length  of  the  ship  before  him,  which 
was  twice  verbally  delivered.  And  that  he 
signed  the  pap«r,  Convultation,  as  is  in  colonel 
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Kirklij  ■«  Iriul  aruroni.! :   lenJin?  lo  ihe  l.in-  |      ,„  „,,(  ,  ^^j      ,„„     ^^  „  ,r^^^ . 
draiiunLKl  il»»niLv  »1  brr ina|ri.l} ,  Ml.  aad  |      _  o        .<  f 

ciiitain  tVyrr  IIWi' denied  tUa 
I  iif  ihe  liunouiabi*  murni^e  and 


Hitiiiira),  ilunaii  tbr  irliole  lix 


wuB  ilrutik  duriiit;  ilic  li-j'itt,  Ace.  Tlie  ttiiil  c 

All  iiliiHi  linn);  liillv  iinittil  us  afarF<aid  ;  I  amiininiriil  <i 

tliP   said   I'aiXaiii  Juha' i'omtutU-  dpiiicd    IiIn  I  roailuL-L  ol' tin 

|ire!ioliol'on(erk,otm<frli-i'tof  duly  iliuiuH'DoI  i  diiyacii(,'iigcmml  j  AM-Unng  ihr  hravrr, 
thc»i|;nuig'tlie  paper,  ur  Uoiiiultii lion  prrpareil  fgioA  iiianageiiit'Ul  ol'  the  admiral  in  iliis  time 
by  col.  KrrkItT,  and  did  il  at  bis  rcijiicct,  atiii  I  uf  acliun,  aiul  (bat  no  mau  living  roiild  do 
I'lir  that  he  liad  received  damiiuv  in  bin  tua»ta  [  Rinrcar  iH-tter,  forlbeliDnnurorilieitueenand 
and  lifmuitt;  Hnil  iiniiidnnainvr  aniile  in  be  '  nalion.  He  calleil  Kciine  |iPrsoDt  lu  jusliry  hiis 
true,  but  lliat  lie  had  signed  lo.  He  catlvd  m.'-  I  behaviour,  whn  «aid  liltte  in  bin  faiour.  He 
tmbI  w  itnciiket  to  bis  bt-bariniir  ilurinK  tlw  I  hi'i^ml  the  merty  of  the  court,  and  lo  cim- 
tigbt ;  nhu  uU  dci'larett  lis  kf|tt  llio  quarter-  '  cliideil.  WbereuiKin  Ihe  court  na»  of  opinion, 
deek  during  the  eiigagviucnt,  and  rni-ouraf^d    Tbat  llieiaid  Cooper  Wade  fell  under  Ibelltb, 


hit  lueii  to  i\f\xl ;  ami  tbnt  noiuetiintM  he  gari 
Ibetn  ilrainn  urriim  ;  and  lliat  verbal  mewatfe 
deliveml  by  lieutenant  l^andgtidge,  was  deTi- 
vered  hiin  m  sunir  lieai  and  iiamiun,  and  was 
underbtuuil  in  br,  lo  kt-rn  ibi'tiiie  Hiihin  half  a 
cable's  len^'lh,  and  lu  fulluw  Kirkby,  wbicb  he 
did.  Tbat  liesu  undt'rKluoil  ilbiniM-ir.and  se- 
veral of  Iiii  iiirii ;  be  [n-ayiil  ibe  mercy  of  ihe 
vourl,  and  «u  toiieludt'd,  jkc 

U'bere,  u|i«n  due  cotixidtration  nt'  Ibe  prC' 
mitea,  ibe  court  hitu  id' opinion,  ibat  llio  said 
Jobii  Constable,  cu^itaiii,  ft-ll  under  tlie  lUtb, 
14th,  and  !iUth  arlii:li-suf  nar;  Midadjud^fed 
the  said  captain  John  t'nuhtuble  to  be  imme- 
diately ca^liitird,  anil  rtniltreil  innauabte  of 
i>eri  in^  ber  maji'&ty,  and  Ik  iinprisnncd  during 
ber  ai:iie>ly'^  pleaiiiirv.  am)  sunt  liomc  lo  Eng- 
land a  firisoner  in  ilir  tirF.1  sbip  tbe  adtiiimi  slioll 
Ib'iik  II' ;  ami  bv  cmrmi'd  u  priitoiier  tUl  tbea. 


Uciober  10,  12. 

Capljin  (Vio/uT  lliidc',  commander  of  thr 
(jrernwitb,  nni  trii-d  before  (he  aforesaid 
•■utirt ;  on  a  rtnnplutnt  exhibited  by  the  wAgv 
iidvocali-,  (:n  ibe  bctiall'uf  iht  queen,  ul  high 
cniDM  and  mifiti-nieaDuni,  of  cuwanlice,  breach 
Af  ■■nlers,  aud  neglect  of  duty,  anil  other  ill 
praeticm,  eoniiniiteil  durtuj;  a  light,  otiu- 
nii'nrpil  ihi'  I'>Mi  of  Aiigu,t.  1703,  u  afure- 
said.  iKUVr  t'l  kbiitiiart  of  colonel  Kiikby's 
Trial.) 

TKe  niliiui<'i'<i  sworn  on  behalf  of  tiie  qnee:;, 
were,  the  hoii.  .F"hn  Itenbow,  eMj.  oilmiral ; 
9  lieutenants,  3  master*,  3  inferior  olHccts, — 
lu  all,  Iti  »'iiiies4>;K : 

Who  deposed.  That  durinir  the  sixd.tysFn 
gagemenl,  bi:  nuvcr  kept  ilie  line  of  battle,  lired 
all  his  shot  in  rain,  not  reaching  half  way  lii 
the  enemy ;  that  lie  vn  oAph  luld  tlie  -same 
by  bii  tieutenanli  diid  utbar  utEcersj  but  not- 
withslandiug,  he  comin^nded  tbeui  lo  fire,  sojr- 
ins  tbey  uiutit  du  so,  or  the  admiral  would  not 
beTieTif  ihey  fought  if  thev  did  nol  runtinuu  the 
fire.  Thai  during  the  ivhole  fighl  the  admiral 
wasecgp^fd  in,  the  said  captain  WHdu received 
but  one  shut  I'roni  llic  eneinv  ;  that  he  nas  in 
drink  tlie  grealeit  part  uf  ihe  time  of  action ; 
pnd  that  he  sipieil  ibe  paper  or  (ionsulution 
drawn  up  by  coiunel  Kirkby,  oi  aforeaaid ;  and 
in  the  lime  of  fighl  arniii;aed  the  hnnoutkble 
coiU|ige  and  condiut  ol'  (lie  uliyinL 


I9lh.  14th,  and  SOth  ariielesofw 
Gurdii^fly  ailiudged  tbe  sahl  Cooper  VVaile  kt 
be  shot  to  ileath :  but  it  was  farther  dei'lared 
by  the  cnurl,  I'bal  tbe  executiun  of  the  imid 
Cooper  \1'ade  be  deferred  till  ber  iiiajesiy'o 
pleasure  he  known  therein,  but  ibat  he  be  cun- 
liniied  a  close  prisoner  till  that  time. 

October  19. 
Captain  Samuel  Vinctnt,  commander  of  (lie 
Falmouth,  and  captain  Chr'atopKtr  t'vpg,  com- 
mander of  tbe  Ilrrdab,  were  Irieil  belbte  the 
aforekaid  court,  uaacomphuot exhibited  by  the 
judge  advocate,  for  higb  crimeii  and  misde- 
meanors, and  ill  pracliosa  in  time  of  admiral 
Benbnw;s  fight  witb  monsieur  Do  Catse  a* 


tbe'iKhof Ai^^ust,  1703.  (Which  avcrbolim 
rtMiitiit  in  colonel  Kirkby'a  Trial,  lo  «  hicb  re- 
ter).  It  lending  to  the  great  hindrance  and 
disservice  of  ber  majesty's  fleet  iben  in  liglil : 
and  the  said  Paper  ao  wrilien,  being  shened  lo 
each  of  them,  they  severally  owned  tlieir  hands 
to  the  same.  But  the  said  captain  Vincent  and 
capiaio  Fogg,  fur  reason  of  signing  the  same, 
alleged,  That  being  deserted  during  each  day's 
engagrment  by  colonel  Kirliard  Kirkby  in  the 
Defiance,  captain  John  Constable  in  the  n'ind- 
■or,  captain  Cooper  Wade  in  the  Greenwich, 
and  cajitaiu  Tbooiaa  Hudson  in  ihe  Pendennis, 
and  let!  aii  a  prey  to  monsieur  Du  Casse,  they 
had  great  reuiin  to  believe  ihev  ithould  be  cap- 
tive* to  the  enemy.  And  the  Imo.  John  Iten- 
bow, esq.  admiral,  &c.  coming  into  cuurl,  de- 
clared, thai  duriiij;  the  six  days  tight  the  said 
capl.  Fogg  behaved  himself  witli  greal  courage, 
bravery,  and  mnducl,  like  a  true  Englishman, 
and  lover  of  bis  queen  and  country :  and  that 
tile  said  ca|ilain  MamucI  Viuci'nt  valiantly  and 
courageously  btbaved  liiniscif  during  the  suiil 
action,  and  desired  leave  to  cume  inlo  hit  Ihe 
said  admiral's  assiatance,  then  eni;aged  uitb 
the  enemy,  and  dest^eil  by  all  the  rest  of  Ihe 
abaresaidshi|w;  which  he  did,  lo  the  reliel  of 
the  said  admiral,  who  olhernise  bad  fallen  into 
ibe  hands  of  monsieur  Uii  Casse. 

Whereupon  the  Court  being  of  opinion.  That 
the  signing  ufthe  aforesaid  t'a|icr  brought  tbem 
under  the  censure  of  the  ?0t1i  arlirle  of  trar, 
accordingly  adjudged  captain  Samuel  'Vincent, 
and  captain  Chnitopher  to^  to  be  sajpcndetl : 


545]        Proeeediagi  againa  the  Bishvp  of  Woneaer. 
but  the  neculiim  tbareuT  vt  hereby  mpited, 
till  bU  rajpftl  UghnaH  prince  Geor^  ol'  Den- 
roark,  lord  bi^  MiminI  orEivbnd,  &c.  bit 
furtber  pkuun  be  Lnown  UiereiD. 


Captain  2%iniiai  Hudtan,  commander  of  Ibe 


Pendennis,  died  on  board  hii  said  ihip,  i 
barbonc  «f  Port  Royal,  at  Jamaica. 


154S 


Al  fiTe o'clock  the  lath  dsy  of  Octnber,  1709, 
(be  preiident,  Jcc.  buving  finished  all  the  tiiui. 
ncH  beture  the  court,  dissolved  the  same. 


424,  Proceedings  at  the  Bar  of  the  House  of  Commons,  upon  the 
Complaint  of  Sir  John  Pakington-  against  William  Lord 
Bishop  of  WoucESTER,*  and  Mr.  Llotd,  his  Son  :  1  Anne» 

A,  D.   1702.t 


NotetnberS,  1702. 
A  COMPLAINT  being  ma<le  to  the  Houie 
by  «r  John  Pakington,  against  tlie  lord  biihop 
of  Worceftrr,  and  Mr.  Lloyd  his  son,  relation 
to  the  ritrliiK  and  pririlegei  of  the  House  of 
CiKnmon« ; 

Retolrert,  That  ■  day  be  appointed  to  take 
into  cooaidcratioD  the  said  compUint. 

Ordered,  Tlrnt  the  aame  be  uken  into 
•tdention  upoa  WedneiJay  the  ISlh  day  of 
Norember  instant. 

Novcmbrr  IB. 

The  House  (according  to  the  order  of  tht 
day)  nrocpcded  tn  take  into  consiileration  the 
ntrnpinint  made  by  sir  John  Pakington,  the  se- 
cond instant,  agsmNt  tlic  lord  bishop  of  War- 
ceatcr,  and  Mr.  Lloyil,  his  ion,  relaline  to  lbs 
rtghtt  and  privileges  iif  Ihe  House  of  L'om- 
nioiis.  Anil  sir  John  Pakinglon  in  1 1 is  place 
■eqiiainted  the  Hou!«,  thai  he  liad  reduced  the 
matter  (if  the  said  cninplaiiit  into  several  heads, 
which  lie  rL-ad  in  his  place,  and  are  as  ibilon' ; 

L  That  Eoan  alter  the  last  parliament  nxe, 
the  bijthop  of  UorrCKter  took  U|Mn  bira  to  send 
to  nie  to  (ItwM  from  slanding  to  be  elected 
knight  liir  ihat  cuuuty,  *tid  to  tbreaten  me, 
ibat  if  I  would  not  desist,  ho  shonld  think  bim- 


spcrelary  tent  nthcn,  tn  severaj  of  hi*  dem'i 
with  direcliuna  la  make  what  interestllieT  could 
aeaiast  me  iu  Ifaeir  licieiiil  parishra,  and  where 
tbey  could  not  prerail  with  auch  who  voted 
si«gly  for  nie  iDtltelaatelf^ion,  to  give  a  vote 

*  He  waa  one  of  the  Seven  impritoued  by 
Junes  the  Seeoud.  Hco  (heir  Case,  vol.  13, 
p.  1B3.  A»  to  (liadeba(et  in  parliaRicnt  aslo 
itiia  attack  on  Lloyd  and  lua  sod,  see  U  CIimmI- 
ler's  Debates  (Commons)  906.  3  Cbandlef's 
DckatM  (Lords)  *i. 

t  Merrurii  H  die  Nurembris,  1703.  Ch'-. 
dmd.  iW  Ihe  evidence  gtven  at  the  bar  of 
Aia  Uouae,  upon  the  cbarge  of  air  Jobn  Pa- 
kingUii,  against  WiJIiam  lord  bishop  of  Wor- 
oeMer,  and  Ur,  Uoyd  his  son,  be  printed ;  to* 
pdwr  with  tiie  proceedings  of  this  HoBse 
Ihereipon.       FadlJodkell,  CI.  Dom.Com.' 

TOL.  XW. 


for  one  or  both  the  other  candidates,  they 
should  desire  them  to  stay  at  borne ;  and  in 
order  to  this  his  lordship  tent  them  copiea  of 
the  iidH  of  (heir  resuective  parishes. 

III.  Ileaspersedtne  to  his  clergy,  brandiiw 
me  and  my  «nce»lon  with  severaT  vices;  ana 
at  big  conhrmation  and  visilationi  solicited  bia 
clergy  to  vote  against  me,  representing  me  a* 
frrv  unfit  to  serve  in  parliament,  and  threaten- 
ing ibem  with  his  displeasure,  if  tbey  did  not 
vote  against  me. 

IV.  He  aspersed  me  and  my  ancestors  to 
several  ol'tha  laity,  who  were  his  tenants,  and 
lhrea(ene<l  them,  that  if  they  would  not  rot* 
against  me,  tliey  should  never  renew  any  estata 
under  him,  and  (hat  he  trould  set  bucIi  marks 
upon  tiieui,  that  his  aucixsaors  should  not  suffer 
iliera  nor  (heir  children  to  renew  any  more. 

V.  Mr.  Lloyd,  the  bishop's  son,  aspersed 
me,  anil  gave  scandalous  cliaractera  of  me  to 
several  freeholders,  whom  be  solici(ed  (o  vole 

■ainst  me,  and  told  (hem,  I  voted  for  bringing 
u  French  govErnmen(. 

VI.  The  liLihop's  secretary  aspersed  ma  to 
several  freeholders  in  the  like  mnnner,  repre- 
senting mo  at  uuBt  tn  sit  in  the  House,  threat- 

l,<'(liem  with  Ihebiihop'sdispleasure;  anil 
(hey  might  as  well  vote  lor  the  prince  of 
Wales  a«  lor  me. 

AiW  which,  the  wltnessea  to  the  respective 
henda  were  aererally  called  in  and  examined  al 
the  barthetaiiDto,  vu. 

Air.  WiHuuii  Nurton  bnng  examined,  saitli, 
that  he  had  a  tetter  from  the  lord  bishop  af 
^eater's  secretary,  Mr.  Evans,  that  the 
bUlia|)  would  speak  with  him ;  that  he  went 
sFcuvdingly  that  night  to  wait  upon  hia  lord- 
ship, nod  upon  his  attending  his  lordship,  his 
lonUhtp  toto  him,  that  he  Inob  it  unkindly  that 
hi!  made  iulercsi  for  sir  John  Fakington ;  that 
'  '  lordkhi))  had  sent  his  bailiff  to  engage  volet 
Mr.  Bromley  and  lUr.  Walsh,  sod  he  was 
sorry  thai  this  enminant  should  be  for  his 
enemy  sir  Jobn  Pakington :  and  that  bis  lord- 
,ahi{nvoukttend  lo  sir^n  Pakington,  to  delist 
IVom  standing  fbr  knight  of  the  iliiie;  and  if 
he  wonld  not  dealt,  his  lorriship  was  to  vtsilhrs 
cl'^r'.ry,  and  ha  would  set  sir  John  Pakiugloa 
uul  iu  btsedoius:  tbe  mid  examioant  being 
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wkod,  wbkt  rcwnai  hii  lordfbip  9»*e.  why  kt 
jnhn  PtkingUn  uu  hi«  euriny  ;  tiiil,  lie  did 
nol  |riT«  liim  uiy  reaHiDi,  but  ihal  lii*  Inrdihip 
Mieved  he  would  do  my  thing  Id  hit  power  to 


Mr.  CAor/fi  Slfpheas,  i*cMr  of  H«mplcm 
LoTfi,  being  ttHtniued,  uilh,  llitl  on  (lie  Sulli 
oT  June  last,  he  i-ecrired  a  letter  from  (he  lurd 
bitliop  uf  WoTLValpr,  under  his  on  n  liautl,  to 
aucnd  liini  ut  Won.-csi^r  bWore  liis  lortl^hip 
went  bimitiuiiun;  lhi«  esaiiiiDinl  alteudeil 
hii  loniKhip  acctiriliiigly.  wlio  detired  this  cxa- 
ninaut  (n  datirer  a  roesiaf;?  to  lir  John 
PaLin),'toti  tudaist  from  sramlint;foTanear(he 
ltnit;htM  orthesbirr  ;  tliii  wai  in  the  presence 
of  the  ehaiicellor :  hr  said,  (hat  air  John 
■hould  name  any  body  ivhoni  he  pli'Osed,  and 
Ibathiilnntship'ihoiihl  lake  it  rery  ill  iratij'of 
the  rlergT  voted  fiir  lir  John  I'akington ;  aatl 
ifany  olhialenuiU  diJ,  they  shoidd  nol  renew 
their  leaKct  in  his  litre,  and  he  would  leave 
tueh  iniiinatinn  to  his  aucceuors  ns  ihauld 
make  then  of  hiK  iiiinil;  and  thai  it' «ir  Juhn 
would  not  ilMixl,  \te  should  be  obligeil  ta  apeak 
against  him  at  iKe  visitation.  Tins  examinanl 
hejnjr  ashed  whit  reosona  ihe  bishop  piTB  for 
hi*  beiacojfainat  sirjuhn  Pakington.lie  laid, 
bii  lonlship  iirn^nl  against  him  the  pamphlet 
written  in  defence  ol  ihe  bill  aEraii^t  thn  rran- 
a(ati.i-  -'■  '■'-'--        ■    ■ 


PakinKtiHi'i 


ot'biiho)>«:  being  Bsknl,  if  ht  knew  of 
at  hoddiiucned  auy  of  those  pampbleti; 
d,  that  the  bishop  said,  that  sir  John 


had  dii>pcr«ed  them  ;  but 
with,  that  he  had  none  ^Ten 
him,  but  half  a  dozpn  prhich  were  directed  to 
him,  he  knoiv'inot  by  whom,  but  beliereithey 
eaine  no  further  than  froui  Worcester,  bein^ 
brouglit  by  one  Daiies  a  carrier,  of  Wich,  as 
he  Ihioki ;  beiny:  asVvti  u-veral  qiiestinw  about 
direra  pamjitdeli,  if  be  had  seeD  theiij,  be«aid; 
he  had  booi^t  one  al  ^Vorcester,  being  li  lioii- 
eation  of  the  bill  against  the  i7al^ati()li|  uf 
biihojiB,  ami  that  he  Bad  aeen  ani^her,  being  a 
preundud  aiiinaj-,  which  irai  Sfot  hiqi  in  ■ 
blank  case  from  London,  he  kuows  not  fixim 
whuiu,  and  that  be  never  diapersed  any,  being 
atwaya  AnIiiKii  in  such  rpailGts:  being  iisked, 
if  that  rater  waa  fraiiked  wiiL  nt  Joho 
fakiiigton'*  Dtroe,  he  said,  it  was  tut.  Tbii 
BKaniinant  aaiih,  that  after  diu«r,  al'  Ibfc 
ifititiaaat  Bromsgrove,  tbe  WfbuAop'aaid, 
mighl  expee^justJeeJrff^kini^. 


e«ry  body  ii_„_.   _,,__, 

but  not  farour,   if  they  TOtfd    forji 


nlMld 


FakmgioH.    £eiasask|it.\rb^ert); 

cbarml  hira  uponha  .  -    -  .. 

aaid  No,'but  Ibatbia  a  , 

Hagley,  who  aaid  he  ctaffl 

hhhop  ilesirtd  him,  bent  abtiff«l  Sf 

to  »oto  for  (ir  Jghn  ''*-^^- —  *' 

replied,  Aiiif  areydu' 

you  not  lately  awoni 

an  litre  yon  haw.      aow.. 

■aked,  if  be  h^  any  SrHf ,  tie  wH  ffl^L  - 

John  Pakii^ton  bad  ptesentwl  him  to  itswiiit,) 

Lofet.     He    aald   furtVer.   tlml    lii^    l»r<l<.l)<|> 

■iMiXad  iefartl  (n^ntit!^  u^iuc   eU  JcIid 


eive  a  Ttiry  enoH 

reflecling  upon  serenl  hishops.     'Thai  aller 


afouitf  the  Sithop  oj  H'onater,  [M3 
l*akiii^n;  and  being  asked  the  particulars, 
laid,  he  charged  him  with  druokenueaa,  swear- 
ing, andwhoredom.  Thatbislordnhipinsisled 
St  hil  visil3tiou  very  much  upun  tbe  pampbleta, 
liarlicularly  ibal  puiaage  about  cuttmg  duwn 
wood  ;  au'd  his  lurdaliip  said,  that  he  cuuhl 
icciHint  of  ihat;  and  ihat 
psaaages  in  the  uamphlel*, 
reial  tiishops.  That  aller 
Jmner,  at  ili'eTisiiation  at  Uramu(n>i'e  alore- 
•lid,  his  lordship'a  secretary.  Air.  Evans,  stood 
at  the  drrar  to  endeavour  to  keep  every  body  in 
the  room  iinid  hii  Iwdahip  bad  jiarticularly 
spoken  to  ihem,  and  was  nut  willing  to  let  any 
one  go  out  but  this  emnunaDt. 

Mr.  Juhn  Clicatle  being  examined,  aaith, 
Ihal  he  was  at  tlie  vititatiun  al  Bromigrove,  in 
July  last;  that  be  met  Hr.  Evan»,  thelurd- 
bisho|i'B  lecrelary,  on  ihe  slaira-bead,  wim 
preasedhiuivery  miichtoguin  to  liislonlaliip, 
wliiuh  this  eaatinnatil  was  unHilliog  to  ilu ;  anil 
bung  deaii'oua  to  know  the  huaioeKt  Ihe  kinl- 
bisliup  would  a|>euk  to  liim  nf,  Mr.  Evana  told 
liiiu,  my  lurd  expected  be  should  vote  liir  Mr. 
Uromley  and  Mr.  Wnbh.  Thia  examiuant  luU 
biui  that  he  wn«  eotraged,  tur  he  had  promised 
sir  John  Pakingtou :  that  ibe  secretary  told 
him  in  great  auger,  that  then  he  muat  Dot 
eipect  to  come  wilhiu  bis  lorilship's  door  any 
mure.  He  says,  that  be  is  a  receiver  of  aome 
of  tilt:  bishop's  reata,  and  that  he  voted  ooly 
for  !iir  John  Pakington. 

Being  asked  a  question  which  related  to  tbe 
said  elecliOD  ;  but  ibat  beiug  a  discoiine  that 
Ihe  lonl-hiabop  bad  with  bim  alone,  the  exa- 
minanl said  be  was  receiver  of  the  Uihop's 
rents,  aud  that  be  doaired  the  Judgment  of  tbe 
Hottse,  whether  it  waa  fit  l«r  him  to  relate  that ; 
and  then  withdiew.  And  tbe  House  did  not 
think  fit  to  examine  bim  to  that  point,  but 
called  bim  intootbcriuattera. 

Hr.  Tlumat  WclUat,  cnrate  of  Alfrick  and 
Lutsley,  beiog  called  ii        ' 


leeretary,  Mr,  WcUena,  and  tbe  aJMcaaid  Sl.  . 
Cbeatic,  prortd  it  la  be  Mr.  Fnncia  Evana, 
titebishop'a  secretary'a  hand.  Tbe  letter  waa 
readaod  Is  a*  iblloweth : 


R;  JfittivP  Woodcock,  1\  Sam.    llaU,  P^ 


V^n^-JabtFiahl.P;  Ilanold Barber. 


^.,  .  VAc^]Ueidi9,P;  Sam.Meaki, 

;ThotnBa  Sialtli.  P;    Kiau.  iikianer,    V; 

llMnian.  V.  h ;   Uicb.  Mnrkliam,  P. 

-7*11*,  ;i .  W  i  Christopher  Gorq-,  \V  ; 
il^,;r_j,..i„,.„^  Kiimenl,  P. 

T**  Br,  Wellf ni ;  Woreerttr;  Jwu  30. 

*>  IHybrd^findsihMthafreetiiddenatAlftkk 
f  Lots  Fey  vMed  as  atore,  the  laat  etectioa, 
lem  BiBglj  for  lir  Joha  Nuaj^.- 
-•  '  '  ji  does  not. think  htm  a  fit  MraM  to 
T^neUniCa^cauniy  in  pariiatDcnt,  tW  minir 
n^soe^  Vid  th«rr(ore  <t«ire«  you  will  nae  aU 
the  interest  v<iu  hare  in  tile  gentlenen  above 
to.viiicfot^Ir.BroBileynd  Ml.  WaU,  mt 


U?]  mnd  Mr.  Uoyd,  hu  Srni. 

m  GSM  thay  are  itill  ^prM:«l  for  lir  John  P. 
if  thejF  ilu  TMe,  dMire  lliem  to  give  a  senond 
Tole  either  for  Hr.  Bromlev  or  Air.  Wilsli,  ur 
niber  lo  itajr  at  home,  and  au  not  vote  at  all : 
WbalcTer  aerfiue  you  can  ilo  in  ihis  affair,  will 
be  very  Innilly  lakea  hy  liia  lordship.  If  (here 
be  any  other  tneboMera  that  diil  nut  votu  at 
laatetcction,  hialordahipdeairea  you  will  endea- 
vour Id  prevail  with  Ibein  to  vole  for  Mr. 
Bromley  and  Ur.  Watth.  I  am  your  friend 
and  (ervant,  Fiu.  Evans." 

•'  For  the  re*.  Mr.  Welletia,  curate  of  AUriuk 
andLukley.    Theae." 

The  Mul  Hr.  WtlUnt  beiitir  farther  exauiia- 
ed,  aaitb,  that  aome  time  alter,  he  a\v\  Mr. 
Evans  at  Worceater,  aod  told  him  he  had  re- 
ceived his  letter,  but  that  it  came  \.aa  late,  hia 
neighboura  being'  en^raged  belbre. 

Mr.  I^omai  Pounfnry,  rector  of  Fladbury, 
hmiy  etamined,  aaith,  That  he  did  rei^eiie  a 
letter  from  (he  kn^biahop  of  Worcesler.bv  one 
Taylor  an  apparitor;     and  tile  letter   being 
mWed  him,  neowned  it  ta  be  tlie 
ain>ed  by  his  lordafaip'a  oivn  hand. 
lliat  be  ihewed  the  letter  to  Mr.  HmI^i 
Ibebiafaff  deaired  him  io  iheaaid  letter. 
letter  va«  read  and  is  aa  fullowa,  via. 
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le  letter, 


"  Sir  ;  EartUbltry,  July  89,  1702. 

**  I  thiok  I  have  more  reaaoo  to  liope  for 
•omelhiagofconuJerationfroro  vuu,  than  from 
nuat  oihers  of  the  clewy  of  this  diocpse,  and 
aomelhin^  alto  more  from  Itie  freeboldera  in 
your  pansh,  than  in  most  other  parts  of  the 
county  ;  and  therefore  I  thought  t  had  reason 
to  lake  it  ill  of  your  nei^htmura,  that  they 
ahould  give  their  votes  as  thpy  did,  lor  the 
chooting  of  fir  J.  Pakliif^on  to  be  knight  of 
the  shire,  when,  in  iirder  to  that  veryalectioD, 
he  had  puUisbed  two  tibeli,  ,Aill  of  liortilile 
lies,  ag;ainst  mytelf,  and  several  otheta  of.  the 
Uahapi.that  had  never  giyev  him  the  least  firo- 
vncatHH).  This  griev«l  ma  muc|f,  but  yet  I 
bad  wherewith  to  comfort  myseU,  in  hiring' 
that  Iboae  libala  might  not  bava  coiue  to  iluir 
knowledge;  though  aa  1  fineenudentand, 
pnt  care  waa  taken  by  atrJuhn'a  agents  to 

Kbiish  ibem  all  over  youc  neigbbeurbuwl. 
It  now,  since,  I  undetatand  there  is  a  third 
libal  oome  abfoad,  which  ic  written  tteinatine 
in  particular.  The  declai^eaussufit  is  not 
MH*  my  opposing  air  S.  hkiagtan^s  blecwj^, 
wbicb,  after  my  ctHttiag  into  the  tounfry,  and' 
flndiiif  hla  libeM  publialied  among  i^y  tetiaftia 
lij  bis  aemMlai  I  ai 
nmelf  obliged  to  do. 


aent  fa im- word  l^tUinMt', 
nraelf  obliged  in  do,  unless  h«  would^lJM^- 
M  In  detiat  from  atanding,  aa  1  eamcA^  dw 
rind  Uin  to  do  nwre  thaii  oitce  :  Uut'tbu  au- 
thor balh  found,  that  I  waa  the  writer  of  a. 
MintMl  half  abaet,  called.  The  Character,  of  a' 
CbHTClUDaii,  and  that  thia  waa  nrilleii  Bgatnat 
■V  J..  Pahiogton  tiir  hindering  his  electieu  ; 
■MlbrUiiaheiGouigea  memaatuDraercifully, 
with  anch  a  tongueaa  that  St.  James  deacrjbef . 
Par  that  Chanwter  of  a  Churchman,  1  do  de- 
«hn  to  JOB  IB  the  praacDce  a(  Qod,  That  1  iiei<^ 


tber  writ  it,  nor  know  tlie  author  of  i(.;  but  I 
certainly  kuow,  that  air  J.  Pokiugtoii  is  not 
uar«  mentioned  in  it,  nor  had  1  at  the  lime 
H'liim  that  was  printed  any  breach  with  sir  J. 
Pukin(r|DU  nur  Oceanian  lu  du  this  with  respect 
Io  the  election,  for  it  was  prinlt^  beliire  I  came 
lu  London,  and  lliat  was  before  the  dissolution 
ofihe  former  parliaiuent,  wliivh  if  I  had  fore- 
*een  1  had  certainly  staid  lunt^er  in  (he  coun- 
try. After  all  tliis,  it  ia  true  that  I  aent  a  great 
number  of  those  half  sheets  iuto  tlie  country, 
as  I  did  of  sucli  other  small  tbiugs,  upuo  se- 
veral accounts.  They  were  sent  ehitfly  un  the 
account  of  our  unhappy  difffrences  in  convo- 
caiiun,  and  for  pronioiintr  the  most  pious  de- 
sigiih  of  refiirmation.  Un  this  Isiit  accouut  it 
was,  Ihal  I  sent  this  Character  of  a  Churchman, 
without  making  any  refleciimi  upon  any  par- 
ticular person.  I  did  indeed  know,  that  Iha 
devil  would  he  mad  at  me  for  h,  and  now  I  have 
found  thi^  effect  of  his  wrath:  He  hatli  set  ■ 
of  Ilia  to  write  ag-oinsl  me,  which  I  thank 


God  is  the  w 


ndo. 


This  account  [ 


have  giveo  yqu  of  this  third  libel,  in  hope;  it 
may  have  some  effect  upon  you  and  your 
neighbour  Mr.  Hodge,  to  whom  1  deaire  you 
to  !(liew  what  1  have  written.  I  hope  you  wilt 
both  of  ynu  consider  whether  any  such  pro- 
mise sa  that  you  have  made  to  this  geutlemon, 
to  make  him  your  representative  in  parUament, 
can  oblige  you  to  any  thine  e'^  hill  rcpentanca 
of  your  having  made  such  o  promijje,  and  to 
bring  forth  fruits  meet  tor  repentance.     For  my 

Crt,  I  leavethis  upon  your  souls,  desiring  you 
th  to  do  in*  this  matter  as  you  lliiok  you 
can  best  answer  it  to  God  at  the  creat  day, 
which  I  doubt  not  vou  liolitie,  and  ex|ieci  a* 
well  as  I.  I  pray  Gud  direct  you.  1  am  your 
faithful  friend,  and  diocesan, 

W,  WORCESTEK." 

"  The  enclosed  i*  a  lliit  of  the  voters  from 
Fladhury  at  tl«  last  eleciion.  1  pray  God 
lirect  them  tbis  time  to  vole  better  or  to  sUy 
awa^" 

''flaibt&y.-Heh^t^OcVSf  P  i  John  Knowka, 
PVWilirata  Cole,  Pj  Tho.  Westou,  P; 
Richard  Hifyarrl,  PI  Jos.  Gsnderton,P;  John 
BachHor.P;  Tliopay,-H;  RM.T.  Wood- 
x'ard.F;  H.  VViu,ti'«ini»,  P  ;  M.John  Fran- 
ks, P  i  it.Vfm.  Gihhs.  P ;  Kich.  Tayler,  P  j 
Rich.  Tandy,  P  i  H.  M.  Aith.  Charlel.  P  j  H. 
W.liicb^fcT,  P !  B.  lHo.Barl*,  B:  ff ;  Tho. 
riuri^^.P';  Jdiues  BcDEOu;  P ;  II,  M.  Tho. 
Iftn^qra,  Pi  Edward  'Mai-shall, F ;  John 
'Bliuk,  P  ['  Johp  ppiilh,  P  ;■  Artte  Gutteridge, 
•Pi  John  Weaver.  P)  Wilt  Pftmcbi  F;  CI. 
Perki,  ti  Xoitn  HupL'iqs,  P  t  M.  WHI.Weatoo, 
Ft  S.  c: Jeffrey  UoiikinB.PiM. Hen.  GibU, 
Pi'  John  Hopkins,  P ;  Wt.  Kings,  B.  W  ; 
Will.  Uovrfhod-TJ;  H.  M.  Joa.  Charlaf;  P. 
B;  8.  B.  John  ;fele;  P  ;  B.  Will.  Atiry,  P  J 
Will.  BuslieW,  P?  A.  M.  BoJi.  Wright,  Pj 
B^.  liopkius,  P  :  S(.  &.  John  Moor,  P; 
ftwlioril  Bushell.'P  ;  Sabv  Blnck,  F ;  Tho. 
Fn»«la.'Pj;' 

- '  *"  Vttjhb  Rererend  Mr.  Poatnejr, 
.  '       lUctoirfFladbury.'l 
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This  emnintnt  being  asked  aboai  pamph- 
leto,  be  saitb,  that  Tbe  Character  of  a  Church- 
man was  brought  to  him  by  the  churchwardens, 
who  receivei  it  with  the  proclamation  from  the 
apparitor. 

Sir  John  Pakington  produced  another  letter, 
dbwcted,  to  the  reverend  Mr.  Musfg,  rector  of 
Inkberrow;  which  Mr.  Cheatle  aforesaid 
proves  to  be  the  lord  bishop's  hand.  The  said 
letter  from  the  bishop  was  enclosed  in  a  letter 
i'rom  Mr.  Mun^  to  sir  John  Paktn^ou,  and 
delivered  by  Mr.  Mugff  to  sir  John  Pakington's 
servant,  who  delivered  it  to  his  master.  The 
letters  are  as  follow,  viz. 

••Sir; 

"  I  have  here  enclosed  the  bishop  of  Wor- 
cester's letter,  which  deterred  me  from  coming 
to  3'our  last  election,  against  my  own  most 
earnest  inrliniition,  to  attend  and  promote  it  as 
formerly  I  did ;  and  refer  to  Mr.  Appletree, 
and  other  irentlemen,  to  say  what  influence  it 
liad  more  than  my  single  vote,  with  respect  to 
By  age  and  longer  residence  in  the  county 
than  others  of  the  clergy.  But  this  bishop  has 
been  ao  severe  in  promoting  and  abetting  un- 
just prosecutions  against  me,  to  mT  vast  da- 
mage and  loss  of  estate  in  another  place.  And 
■ince  his  coming  into  this  diocese,  have  I  just 
cause  to  c6m[ilaint  of  that  want  of  discipline 
which  from  his  consistory  court  should  nave 
been  exerted  against  lewdness  in  my  parish  ; 
which  1  take  worse  than  his  repeated  endea- 
TOurs  to  deprive  me  of  my  estate.  I  would  lay 
the  matters  in  particular,  and  give  personal  tes- 
timony in  several  instances,  if  I  may  be  per- 
mitted a  further  day.  But  Thursday  next 
must  attend  a  commission  then  held  at  Not- 
tingham :  afterwards,  as  I  have  intimation,  all 
excuses  and  delays  set  aside,  shall  be  ready  to 
appear,  not  only  to  serve  you  in  thu  cause,  but 
for  necessary  vmdicating  the  right  of  the  Com- 
mons, and  that  property  of  the  subject  that  is 
infringed  by  such  means  and  methods  as  I 
know  this  bisliop  has  used.  I  am.  Sir,  your 
most  faithful,  humble  servant, 

«•  15  Nor.  170S.  H£N.  Mugge, 

<*  Vicar  of  Inkborough." 

*'  To  the  hon.  sir  John  Pakington, 
bart.  member  of  parliament  hum- 
bly present." 

«  Sir ;  July  97, 170«. 

*^  You  cannot  but  have  heard,  and  probably 
bave  seen,  how  the  bishons  of  this  church  m 

Gaeral,  and  five  or  six  or  them  in  particular, 
ve  been  abused  with  impudent  lies  in  two  li- 
bels that  were  published  by  sir  John  Paking- 
ton, almost  a  year  since,  in  order  to  his  last 
election.  At  that  time  1  had  not  given  him 
the  least  provocation ;  and  for  the  other  abused 
bishops,  tew  of  them  knew  his  fkce.  Since 
that  tmie,  finding  at  my  return  from  London, 
where  I  was  all  the  while  he  was  libelling  me 
in  the  country,  that  he  had  published  these  li- 
bels, some  of  them  with  bis  own  hands,  and  the 
test  by  his  agents,  I  could  not  but  think  my- 
■elf  obliged  by  all  honeit  ways  te  oppoee  his 


election,  if  he  would  stand ;  which  I  sent  to 
him  three  times  to  let  him  know,  and  to  desire 
he  would  forbear. 

"  Hereupon  there  comes  out  a  third  libel 
against  me,  which  I  have  only  seen,  but  could 
not  get  a  copy  of  it.  1  never  saw  any  thing 
writ  with  such  a  furious  rage  of  railing,  and 
scofling,  and  lying ;  which,  1  thauk  God,  can 
do  me  no  hurt,  nor  will  it  do  him  service,  if  I 
may  so  call  it,  in  promoting  his  election,  which 
I  think  would  be  the  greatest  hurt  that  could 
happen  to  him. 

'*  It  is  for  the  preventing  of  this  that  1  write 
to  my  friends,  earnestly  to  desite  them  to  cit 
what  votes  they  can  for  Mr.  Bromley  and  Mr. 
Walsh ;  and  to  keep  away  as  many  as  they 
can  of  them  that  will  vote  for  sir  John  l^akiog- 
ton. 

'<  Your  diligence  in  this  matter  will  lay  a 
rery  great  obligation  upon.  Sir,  your  faithful 
friend,  and  diocesan,        W.  Worcester." 

"  I  have  sent  you  the  enclosed,  to  shew  you 
how  the  votes  of  your  parish  went  al  the  last 
election." 

<*  To  the  rev.  Mr.  Mugg,  rector  of 
Inkberrow." 

"  Inkberrow. — John  Philips,  B ;  John  Ben- 
net,  P ;  John  Gore,  W ;  Job  Watts.  P ;  Wil- 
liam Walford,  P  ;  Geo.  Darby,  P  ;  Rich.  Ea- 
ton,  P;  William  Barber,  B.  W  ;  Hen.  Hunt, 
P;  Tbo.H unties,  P;  Hen.  Smith,  P;  lid- 
ward  Millard,  P ;  Edward  Griffin,  P ;  Eduard 
Harriot,  P;  Sam.  Tandy,  P ;  Rob.  Biddle,  P; 
Nich.  Hoblins,  P ;  Tho.  Hopkins,  P  ;  Geo. 
Gore,  P.  W  ;  John  Churchly,  P ;  John  Ap- 
pletree,  P.  B;  John  Sheldon,  P ;  Tho.  Wal- 
ford, P.  B :  Tho.  Marahal,  P.  B  *,  George 
Court,  B;  Hen.  Dyson,  fi;  Robert  Boney, 
B;  William  Wron,  B;  Robert  Willis,  P; 
Tho.  Bristow,P;  Richard  Dewce,  P ;  Henry 
Glover,  P ;  Tho.  Tomkins,  P.  B ;  Tho.  C.an- 
derton,  P;  Walter  Steward,  P;  John  Har- 
bage,  P ;  James  Hemmings,  P ;  William  Har* 
rey,  B.  W  ;  Hum.  Eatou,  P ;  William  Mal- 
lard, P ;  Tho.  Lucas,  P.  B ;  William  Soley, 
P;  Robert  Willis,  P;  Mich.  Jones,  P.  B; 
William  Hunt,  P.  B." 

.  Mr.  Thomas  Hodge^  clerk,  being  examined, 
saitb.  That  the  lord  bishop  of  Worcester  soli- 
cited him  to  vote  against  sir  John  Pakington; 
and  then  would  have  persiuided  him  to  stay  at 
home :  but  he  said,  he  had  given  his  promise 
to  sir  John.  His  lordship  told  him,  that  if  he 
TOted  for  sir  John  Pakington,  he  shouM  think 
him  led  by  wicked  and  carnal  principles.  His 
lordship  said,  that  sir  John  had  aspersed  him : 
this  examinant  said,  he  hoped  not.  His  lord- 
ship tokl  him  of  a  book,  and  said,  he  believed 
be  had  it ;  which  this  examinant  denied.  His 
lordship  proceeded  then  to  give  some  account 
of  the  book,  and  to  vindicate  liimself;  and  said, 
that  sir  John  Pakington  was  a  whoremonger, 
drunkard,  and  swearer;  and  no  such  were  fit 
to  be  law-makers.  This  exammant  told  his 
lonUiip,  he  was  engaged  to  go  to  give  hie 
Tote:  tne  bishop nidy  tEtt  sir  Abu  Pfkington 
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and  Mr.  Lloyd,  hit  Son, 


liid  up«md  bim  and  other  biiliopi :  anil  in 
concluaiun  hii  lordaliiti  sud,  wbocTer  voted  for 
«r  Julin  PakiDgtOQ,  he  should  not  think  him  Ht 
to  bR  ■  oler^^man.  And  when  hia  iordihtji  re- 
newed the  (lucourie  ■nuther  time,  llii«  eiami- 
nant  told  him  of  hiapromive:  liis  liinlshl|i  slid, 
it  WM  »a  ill  Ihiog,  inJ  that  this  ezarntiiBnt 
GOulil  not  iliinli  himaelt'  oblige  lo  do  an  ill 
Ihinjf.  Beiiit{  askett,  if  the  hiibop  Uiil  urge 
any  thiii^of  canonirai  obalieoce  ;  he  answer- 
ed, that  beaoid  notbingof  it. 

Mr.  William  BolUt  of  Hagl^,  bein(;exa' 
mined,  sailii,  Tlinl  at  tlie  liiiuii'in  at  Bmmi- 
grore,  the  lord  biEbup  of  Woroeiter  told  ihji 
examinaat,  tliat  being-  now  come  into  hu  lord- 
■hip'a  dioccte,  lie  expected  he  ihould  not  girt 
bis  Tole  far  sir  John  i^kin^n ;  and  if  he  did, 
be  must  expect  no  favour  from  hi*  lordship. 
Thi*  exaniinant  told  bis  lordship  that  he  had 
greaf  ubiigalion*  to  hia  palruD,  in  wlioin he  had 

Kimiaed  to  vuLe  for  air  John  Pakingtnn.  The 
hop  luld  him,  thalhshndoUie'BltunsIo  him, 
•nd  lliat  he  had  lately  »won)  canonical  obedi- 
ence to  hill).  This  euminanl  said  to  the  bi- 
>ho|i,  that  air  John  Paktngton's  family  bad 
been  always  of  ^al  repnie  ;  and  asked  the 
bishop  hia  nuinion  of  ihe  lady  Pakington,  who 
waa  said  lo  be  the  author  of  The  Whole  Duty 
of  Man ;  bis  lordthlp  renlieil,  that  lady  wa*  a 
very  excellent  woman ;  but  ihat  sir  Juba  had 
■uberited  the  vices  uf  the  males  of  bia  family, 
bat  noDeoftberirtuea  of  the  female*.  Being 
Mked,  whether  the  bishop  bad  given  him  any 
prefemient ;  be  said,  his  lordship  had  ffiven 
aim  ■  sinall  prebend  in  the  cburcb  of  Litch- 
Beld. 

Mr.  Tiomai  Gitson  of  Pershore  beintf  cxa- 
tniDed,  aoitfa.  That  the  lord  bishop  of  Worces- 
ter Ant  apohe  to  him  at  the  conHrmation  at 
Fsnhorc,  about  three  daya  before  the  visita^on 
■t  Eveibaia,  conceratog  voting  against  air 
Jabn  Pakingimi ;  and  aMJoiled  bim  ranch  to 
▼at*  againatlifan.  The  Usbop  told  him,  that 
MB  Jobn  waa  ■  very  ill  man,  and  very  unfit  to 
n|ircaeDl  the  county.  Me  told  his  lordship, 
be  wia  under  an  nbVigMMa,  having  given  bis 
word.    The  bishop  said,  that  if  this  examipanl 

Sve  bis  vote  tor  sir  John  PakingUn,  be  should 
nk  that  this  evaminant  lhou|Ait  his  lordship 
BM  fit  lo  be  hia  bishop.  AlUr  tiiis,  at  the  vIh- 
taiioD  at  Evesham,  the  lord  bishop  called  Ibis 
czaininani  before  the  whole  clergy,  and  asked 
Um  if  he  had  coosiilereil  of  ivhat  be  bad  spoke 
«  bim  at  Penhore  ?  Ue  lotd  bis  lordship,  that 
be  hoped  he  had  been  Wktisfied  with  hisanswcr: 
hii  lordsiiip  said,  be  waa  not ;  aud  added,  that 
if  dik  cxaniiD«nl  voted  for  ar  John  Pakingtoo, 
be  ibouM  look  upon  bim  to  be  tbe  pooreat, 
wntebedeet,  vilest,  deluded  liypocrite  in  the 
worid;  and  that  they  majluoirsirJobnF^ 
iogtoD'a  partji,  for  tbe  p^uU  aud  oDakem  were 
br  bim :  thu  examioaDt  replied.  The  pepi*la 
bavc  no  vote*,  and  tbe  dinefllera  and  lanalici 
aie  of  your  lordship's  side. 

Mr.  WUSam  nonot,  cl«k,  bang  rawninwt, 
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laith,  That  he  did  receive  a  letter  from  Ur. 
Evans,  the  lord  biibop'a  aecretary,  to  vole  tot 
Mr.  Bromley  and  Mr.  Walsh  ;  and  that  Mr. 
Evans  said,  that  if  this  examinant  voted  for  air 
John  Pakington,  it  would  be  taken  to  be  in  op- 
position to  the  lord  bishop.  Tlii*  esaminaut 
did  also  reeeivR  a  trtti'r  from  Hr.  Lloyd,  tbe 
biabop's  son,  to  the  name  purpose ;  adding  fur- 
ther, that  sir  John  Pakingtoo  was  no  friend  to 
the  church. 

Mr.  WHiiam  Nnrton  was  again  called  in, 
and  being  examined,  Kaith,  Thai  the  lord  bi< 
a  hop  of  Worcester  si<nt  for  him,  and  pressed 
him  lo  give  bis  vote,  and  u«e  his  interest  for 
Mr.  Bromley  and  Mr.  Walsh  :  this  exaniinant 
laid  bis  lordship,  he  had  jfiven  his  word  lo  vote 
fursir  Juha  f^kin^on;  hia  lurdsbip  said,  air 
John  was  not  a  man  -  fu  to  sit  in  the  House  of 
Commons ;  thnl  he  was  a  man  that  strikes  at 
the  goTemmenl ;  Ih^it  he  whs  debauched  and 
Ifivd,  and  so  was  his  father  and  grandfalher; 
■hat  his  father  had  filled  him  ao  full  of  J«- 
cobilism,  that  it  cnuld  nut  be  rooted  out :  ihil 
examinant  said,  thai  he  thought  sir  John  PA- 
ington  was  a  true  church  ol  England  man  aa 
by  law  established ;  his  lordship  replied,  that 
he  was  of  the  prince  of  Walea's  cbuicb.  At 
■DOtber  tjme  his  lonUhip  called  this  examinant 
to  him,  and  asked  him  if  be  bad  considered  Of 
what  he  had  said ;  this  examinant  said  be  had, 
but  be  coidd  not  depurt  from  his  word  which 
he  had  given.  His  Inrdship  said,  have  not  I 
shewed  you  kinducas  in  renewing  your  lease  P 
He  replied,  it  was  a  very  hard  line  he  had  paid. 
The  bishop  said,  hard  or  easy,  he  ahould  never 
renew  again,  as  long  as  he  lived ;  and  thai  he 
would  pat  such  a  luark  upon  him,  that  he 
should  never  renew  it  in  his  suceeaaor's  time. 
A  few  days  afler,  Mr.  Evans,  the  bishop's  sc- 


a 


solicited  I  his  exam 
Pakington 


r  if  pot,  to  stay  at  home, 
else  he  aliould  disoblige 
the  lord  bishop ;  and  added,  if  ^ou  do  vote  a> 
hia  lordship  would  have  you,  it  will  be  some- 
thing in  your  way,  for  bis  lordship  would  bear 
the  char|^  of  a  law-suit  this  examiouil  was 
engaged  in. 

Mr.  Koiert  Kdkin  bring  examined,  saith, 
Tbal  some  time  beforw  the  last  clcctiob,  lb* 
lord  bishop  of  Worcester  sent  for  him  on  aSan- 
day  in  the  eveoing,  and  mid  him,  he  was  re- 
solved to  make  all  the  opposition  he  conld  to 
sir  John  Pakington  in  Ibu  election,  and  if  any 
of  his  tenmnis  voted  lor  air  John  Pddngtna, 
tbey  sbonid  never  renew  tlieir  ertatea  anr 
move  as  long  as  be  lived.  He  teld  Ua  lerd- 
ship,  he  cuuld  not  vote  against  air  John  Me* 
ington,  bccaose  he  bad  ptemiacd  hia  vole  for 
sir  John  Pakington ;  but  to  oblige  hi*  lord- 
ship, be  was  wilhug  lo  slay  at  bome.  Hit 
lordship  answered,  be  had  as  lief  he  abonld 
mn  a  award  against  him,  aa  offer  him  that  af- 
front; slaying  at  boma  abonld  not  serve  hie 
tnrat  that  nolesilhia  aaminaot  wonld  vote 
agninst  nr  John  Pskingtaa,  he  ahonld  never 
renew  any  tbing  with  him}   and  he  vnmld  eet 
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bucb  a  mark  u|>oii  hiiu  to  shew  his  successors, 
that  neither  tbis  cxDmioauk,  nor  any  of  his, 
'  should  erer  rt-nvw  their  estates  any  mure.  This 
examinant  answered.  My  lord,  you  ha?e  u(\en 
tokl  me,  that  I  and  my  ancestors  have  held  our 
estate  under  the  bishopric  for  many  hundred 
years,  as  appears  by  your  books ;  and  1  hope 
your  lordship  will  not  do  so  ill  a  things  as  te  ruin 
me  and  my  children  :  his  lonlship  replied,  It  is 
your  own  fault,  you  may  thank  yourself  for  it. 
beintr  asked,  who  he  voted  for  ?  He  said,  for 
sir  John  Pakiugton  only. 

Mr.  Robsri  Wilmoi  beings  examineil,  sailh, 
That  presently  aAer  Mr.  Lloyd,  the  loni  bi- 
sliop*8  son,  came  from  London,  beforu  the  list 
diction,  be  sent  for  this  ezaniinunt,  aud  pressed 
him  to  give  his  vote  for  Mr.  Uroinlcy  and  Mr. 
Walsh :  this  examinant  told  him,  that  he  had 
promised  sir  John  Pakin«;ton  uireody.  Mr. 
LIuyd  told  him,  he  was  sorry  ;  but  he  must 
not  give  him  his  vote,  for  he  was  unfit  to  be  a 
parliament  man,  for  he  was  a  whorenionffer 
and  a  drunkard :  he  told  this  cxamitiant  then 
be  must  engage  to  stay  at  home  and  not  vote ; 
and  bid  him  consider  of  it,  and  cume  to  him 
again.  Accordingly  this  exantinant  went  to 
Air.  Uoyd  on  Monday,  who  asked  him  if  he 
had  altered  his  resolution  of  voting  for  sir  John 
Pakinj||[ton:  this  examinant  iusiKted,  that  he 
had  given  his  promise :  Mr.  Lloyd  told  him  he 
was  acquitted  from  that  promise ;  for  sir  John 
was  a  very  unfit  person :  that  he  inherited  his 
father^s  and  grandfather's  vices,  and  not  his 
grand  mother  *s  virtues:  that  he  would  have 
him  stay  at  home,  and  pretend  business  ;  and 
then  he  would  have  persuaded  him  to  pretend 
Co  be  sick.  But  this  examinant  still  insisted 
that  he  had  given  his  promise  to  Mr.  Wining- 
ton,  to  vote  for  sir  John  Pakington.  Mr.  Lloyd 
l^cu  told  this  examinant,  that  sir  John  Paking- 
ton voted  for  briniciug  in  a  French  government, 
and  so  did  Mr.  Winmgton,  and  all  that  party : 
and  if  this  examinant  did  not  please  the  said 
Mr.  Lloyd  in  his  voting,  this  examinant  must 
never  cume  near  him  more. 

At  the  time  of  the  election  Mr.  Lloyd  came 
to  this  examinant,  at  the  booth  where  the  elec- 
tion was,  and  told  him,  he  was  better  than  his 
word,  for  he  had  not  only  voted  for  sir  John 
Pakington,  but  made  interest  for  him ;  and 
further  told  this  examinant,  he  would  be  even 
with  him.  And  accordingly,  when  this  exa- 
minant was  hunting  with  him  after  the  election, 
he  sent  his  servants  and  broke  open  this  exa- 
minaot's  stable-door,  and  took  away  his  setting- 
dog,  and  his  gun  and  nets,  which  this  exami- 
nant had  leave  from  him  to  keep  in  the  lord 
bishop's  manor,  and  the  said  Mr.  Lloyd  had 
often  made  use  of  them  for  his  own  diversion : 
and  when  he  complained  to  Mr.  Lloyd  about  it, 
be  reproached  this  examinant  for  having  voted 
and  made  interest  for  sir  John  Pakington ;  and 
reminded  him  of  his  promise  at  the  election, 
that  he  would  be  even  witli  him.  This  exami- 
nant further  said,  that  he  had  been,  before  the 
ilog  wu  taken,  to  wait  upon  the  nid  BIr.  Uojdy 


'  and  offered  him  to  put  away  his  dog,  gun  and 
nets,  if  they  gave  him  any  oflfenee ;  and  that 
Mr.  LUiyd  said,  he  need  not  do  that,  that  those 
were  trifles;  ujid  therefore  tbis  examinant 
thought  he  would  not  have  seized  his  dog : 
Mr.  Lk>yd  replied,  if  1  had  told  you  what  I  in- 
tended, you  would  have  sent  your  dog  away. 
This  examinant  being  asked,  wliether  there  was 
any  warrant  for  breaking  open  his  stable,  said, 
that  he  understood  Mr.  Soley  had  granted  a 
warrant  to  take  his  dog  and  nets ;  but  that 
there  was  no  constable  with  them  when  they 
broke  o|ien  the  door. 

Mr.  Richard  Griffin  being  examined,  saitb, 
that  Mr.  Lloyd,  the  first  Sunday  after  he  caino 
home,  asked  this  examinant  whether  he  had 
promised  bis  vole  fur  auj^  one,  and  for  whom  ? 
He  replied,  he  had  promised  sir  John  Paking- 
ton. Mr.  Lloyd  told  this  examinant  he  did 
very  ill  to  promise  before  the  lord  bishop  came 
down  ;  and  that  he  should  have  my  lord's  ill- 
will  if  he  voted  for  sir  John  Pakington,  for  he 
was  not  a  fit  man  to  sit  in  parliament,  tor  he 
aims  to  bring  in  a  French  (government.  Four 
or  five  days  before  the  election,  Mr.  Llovd  sent 
to  this  examinant  again,  and  desired  him  to 
vote  for  Mr.  Bromley  and  Mr.  Walsh.  This 
examinant  replied,  that  he  ought  te  be  as  good 
as  his  word,  having  proroisml  sir  John  Pa- 
kington. Mr.  Uoyd  then  told  him,  he 
should  have  the  lord  bishop's  ill  will,  and 
would  have  him  stay  at  home.  This  examinant 
tlien  said,  he  would  go,  because  he  had  pro- 
mised. Upon  that  Mr.  Lloyd  replied,  if  you 
do  go,  I  wish  you  may  lie  lame  a  month  after 
it  At  another  time,  Mr.  Evans,  the  lord 
bishop's  secretary,  desired  this  examinant  to 
stav  at  home,  and  not  appear  for  sir  John 
Pakington,  for  the  bishop  would  be  very 
angry  with  him  if  he  should.  This  examinant 
further  saith,  that  he  had  taken  in  a  piece  of 
land,  and  that  Mr.  Evans  tokl  this  examinant 
that  since  he  would  not  please  my  lonl  bishop 
in  voting  against  sir  Johu  Pakington,  he  would 
throw  open  his  iuclosnre;  and  accordingly 
the  said  inclosure  was  twice  thrown  open,  and 
his  quick  hedge  taken  away :  and  that  one 
Gre;;son,  a  servant  of  the  bishop's,  told  this 
examinant  that  he  did  it  by  Mr.  Evans's  order. 

John  Harvood  Ijeing  examined,  saith,  that 
some  few  days  before  the  last  election,  there 
was  a  meeting  of  some  neighbours,  where  Mr. 
Evans,  the  bishop's  secretary,  was  present. 
Mr.  Evans  told  the  oorapaiiy,  they  were  all 
honest  men  of  one  mind,  except  Uarwood, 
pointing  to  this  examinant ;  for,  says  he,  he  is 
the  only  man  that  will  vote  tor  sir  John 
Pakington,  who  is  not  fit  to  be  a  parliament 
man,  ter  he  is  a  drunkard  and  a  lover  of  women : 
whieh  put  this  examinant  into  a  passion,  and 
caused  him  to  swear ;  and  the  said  Mr.  Evans 
pretended  to  number  the  oaths  by  his  bnttons. 
Afterwards  the  said  Mr.  Evanssent  the  bishop's 
keeper  in  Mr.  Evans's  name,  to  fetch  this  exa- 
minant to  him,  who  tokl  him,  he  most  pay 
fiTs  poundi  for  iwesiing,  but  if  bs  woabi  fote 
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fbr  Mr.  Bromley  and  Mr.  Walsh,  be  would 
remit  it.  Tliis  examiDant  told  him,  he  would 
consider  of  it.  Mr.  Bvans  told  him,  he  bad  n» 
good  rote  for  the  prince  of  Wales  as  for  sir 
John  Pakington.  lieing  asked,  who  told  him 
he  would  remit  the  fire  pounds ;  he  answered, 
Mr.  Evans. 

Thomas  TVviVfv,  gent,  being  examined, 
salth,  that  the  day  before  the;  hist  election, 
being  in  the  College  church  at  Woroestpr, 
just  as  his  lordship  went  out  of  the  church, 
Mr.  Evans  the  bishop's  secretary  came  to 
this  examinant,  from  his  lordship,  and  told 
him,  that  his  lordship  hoped  this  exaniinunt 
would  not  vole  for  sir  John  Pakington,  for 
that  sir  John  was  a  very  ill  man,  and  voted 
ill  in  the  House  of  Commons.  This  examinant 
replied,  if  he  voted  at  all,  he  shoultl  vole  siniv-ly 
for  sir  John  Pakington.  And  this  examinant 
asked  Mr.  Evans,  what  was  the  reason  his 
lordship  made  such  interest  against  sir  John 
Pakington.  He  ti*!d  him  that  sir  John  Pa- 
kington had  abused  his  lordship ;  and  asked 
this  examinant  if  he  had  seen  The  Character 
of  a  Churchman,  and  Of  a  Low  Churchman. 
This  examinant  asked  him,  if  tlie  lord  bishop 
bad  wrote  The  Character  of  a  Churchman  : 
Le  said,  he  could  not  tell,  but  that  his  lordship 
had  seen  and  approved  it ;  and  that  his  lonl- 
sbip  did  not  think  sir  John  Pakington  a  fit 
person  to  represent  the  county.  And  then  he 
was  ordered  to  withdraw. 

Sir  John  Pakington  informed  the  House, 
That  he  had  several  other  persons  to  sfieak  to 
the  same  particulars  that  the  witnesses  had  al- 
ready given  their  evidence  to :  but  that  having 
detamcd  the  House  so  Inn^  already,  he  would 
•ubmit  what  his  witnesses  had  said  to  the  jodg- 
mentof  the  House,  and  so  withdrew. 

Whereupon  the  House,  after  mature  con- 
sideration, came  to  the  following  llesolutious : 

Resolved,  nem.  con.  That  sir  John  Paking- 
ton has  by  evidence  fully  made  out  the  chaige 
which  he  exhibited  against  the  lord  bishop  of 
Worcester. 

4le8olved,  n^in.  con.  That  sir  John  Pak- 
ington has  by  eviilence  fully  made  out  the 
charge  against  Mr.  Lloyd,  the'said  lord  bishop's 


Refolved,  That  it  ap|iears  to  this  House, 
That  the  proceedings  of  William  lonl  bishop  of 
Worcester,  his  son,  and  his  agents,  in  order  to 
the  hindering  of  the  election  of  a  member  tor  the 
county  of  Worcester,  has  been  malicious,  un- 
dwiitian,  and  arbitrary,  in  high  violation  of  tlie 
hbertiei  and  privileges  of  tho  Commons  of 
Englukd. 

Hewlved,  That  an  humble  Address  be  pre- 
MBted  to  her  majesty,  that  she  will  be  graci- 
imdly  pleased  to  remove  Wdliam  lord  bishop 
•f  Worcester  from  being  lord  almoner  to  her 
iMlctty.* 

*  The  Lords,  alarmed  at  these  warm  pro- 
of the  Commona,  agaimt  a  member 


Ordered,  That  the  said  Resolution  and  Ad- 
dress be  presented  to  her  majesty  by  snch 
members  of  this  House  as  are  of  her  majesty's 
most  honourable  privy- council. 

Ordered,  That  the  further  consideration  of 
the  matter  relating  to  the  lord  bishop  of  Wor- 
cester, be  adjourned  till  this  day  se*nnight. 

Ordered,  That  Mr.  Attorney  -  General  dopro- 
sccute  Mr.  Lloyd,  the  lord  bishop  of  Wor- 
cester's son,  for  his  said  offences,  after  hispri- 
vilege  as  a  member  of  the  lower  House  of  Con- 
vocation is  out. 

November  20,  1702. 

Mr.  Comptroller  reported  to  the  House,  That 
their  Resolution  and  Address  to  her  majesty  for 
the  removing  William  lord  bishop  of  Vvor- 
cc'Ster,  from  being  lord  almoner  to  her  ma- 
jesty, had^  been  presented  to  her  majesty ;  and 
that  her  majesty  was  pleased  to  give  this  most 
gracious  Answer : 

*  I  am  very  sorry  that  there  is  occasion  for 

*  this  Afldress  against  the  bishop  of  Worcester : 
'  I  shall  order  and  direct,  that  he  shall  no  longer 
'  continue  to  supply  the  place  of  almoner,  but 

of  their  illustrious  assembly,  and  one  who  was 
eminently  conspicuous  fur  his  piety,  charity, 
and  learning,  did  on  the  19ih  agree  upon  an 
Address  to  tiie  queen,  wherein  ihey  humUy 
took  leave  to  represent  to  her  majesty,  *  That 

*  it  is  the  und4)ubteil  right  of  every  lord  ofjpar- 

*  liament,  and  of  every  other  subject  of  £ing- 
'  land,  to  have  an  opportunity  of  making  his 
'  defence,  before  he  suifer  any  sort  of  puuish- 

*  nicnt ;  and  therefore  humbly  desired  her  ma- 
'  .i^sty ,  that  she  would  be  please<l  not  to  move 

*  the  lord  bishop  of  Worcester  from  the  place 

*  of  lord  almoner,  nor  to  shew  any  mark  of  her 

*  displeasure  towards  him,  till  he  belbund  ffuilty 

*  of  some  crime,  by  due  courseuf  law.'  Which 
being  presented  to  the  qut^en  on  the  20th,  her 
majesty  made  the  following  answer : 

*•  I  agree  that  every  peer  and  lonl  of  parlia- 

*  ment,  and  indeed  every  other  person,  ought 
-  to  have  an  opportunity  of  being  heard,  to  any 
'  matters  objected  aspiinst  him,  before  he  m 

*  punished.     1  have  not  vet  received  any  com- 

*  plaint  of  the  bishop  of  %Vorcestcr,  but  I  look 
<  upon  it  as  my  undoubteil  right  to  conttnne  or 

*  displace  any  servant,  attending  n|>on  my  owb 
^  person,  when  1  shall  think  proper.' 

The  same  day  the  Lords  resolved  and  de- 
clared unanimously,  *  That  no  lord  of  that 
'  House  ought  to  suifer  any  sort  of  punishment, 

*  by  any  proceedings  of  the  House  of  Com- 

*  mens,  otherwise  than  according  to  the  known 
'  and  ancient  rules  and  methods  of  parliament.' 
On  the  other  hand^  sir  Edward  Seymour, 
comptroller  of  her  majesty's  household,  having 
attended  the  queen  with  the  Resolution  and 
Address  of  the  Commons,  for  the  removing  the 
bishop  of  Worcetrter  from  being  lord  almoner 
to  her  majesty,  she  was  pleased  to  answer  ut 
iuprtu  Annab  of  Queeo  Anne,  vol.  1^  p.  14 5, 
IA6. 


559J 


I  ANNE. 


Trial  ofHaageH  SaendteH, 


[560 


« I  will  put  another  in  his  room  to  perform  that 
•office.* 

Resolved,  That  the  most  hnmble  Tbanki 
of  this  House  be  returned  to  her  m^esty,  for 
her  miyesty's  roost  f^cious  Answer  to  their 
Address  relating  to  William  lord  bishop  of  Wor- 
cester. 

Ordered,  That  Mr.  Comptroller  of  her  ma- 

1'e8ty*s  household  do  return  the  said  most  hum- 
le  Thanks  of  this  House  to  her  majesty. 

NoYeraber  26. 

The  order  of  the  day  for  takings  into  further 
consideration  the  matter  relating  to  the  lord 
bishop  of  Worcester,  being  read ; 


Ordered,  That  the  eridence  giren  at  the  bar 
of  this  House,  upon  the  charse  of  sir  John 
Pakington  against  William  lord  bishop  of  Wor- 
cester, and  Mr.  Lloyd  his  son,  be  printed ;  to- 
gether with  the  proceedings  of  this  House 
uereopon. 

Ordered,  That  the  clerk's  books  in  relation 
to  the  said  evidence  be  examined :  and  that  Mr. 
Speaker  do  take  care  of  the  printing  the  said 
evidence  and  proceedings. 

Ordered,  That  the  further  consideration  of 
the  matter  relating  to  the  lord  bishop  of  Wor- 
cester be  adjourned  till  this  day  se'nni^ht. — 
The  further  consideration  of  this  affair  was 
twice  adjourned,  and  then  dropt. 


425.  The  Trial  of  Haagen  Swendsen,  at  the  Queen's-Bench,  for 
forcibly  taking  away  and  marrying  Mrs.  Pleasant  Rawlins, 
1  Anne,  a.  d.  1702.* 


On  Wednesday  the  IStli  of  November,  the 
grand  jury  of  Vrestmiuster  found  the  bill  of 
radictnient  against  the  dffenduntsi.  On  that 
day  an  Habeas  Corpus  was  moved  for,  and  left 
at  Newgate,  and  the  kci*j»er  refused  to  bring 
op  the  prisoner  on  Thursday,  but  brought  him 
on  Friday  morning;  and  then  he  was  arrui«^n- 
ed,  and  pleaded  not  guilty  :  and  the  court  then 
appointed  the  trial  to  be  on  Wednesday  the  26th, 
that  being  the  last  day  that  he  could  be  tried, 
to  have  sentence  given  against  convicted  per- 
sons in  that  term. 

Mr.  Svrcndisen  moved  for  a  longer  time,  al- 
leging, That  a  German,  a  material  witness  for 
him,  was  gone  into  Yorkshire.  The  court 
then  toid  hiui,  that  if  any  person  would  swear, 
that  any  of  his  witnesses  could  not  be  at  the 
trial  on  Wednesday,  the  court  would  put  off 
the  trial ;  but  no  oath  thereof  being  made,  the 
trial  came  on  ui>on  the  day  appointed. 

The  court  being  sat,  at  which  were  present 
the  riglit  honourable  the  lord  chief  justice 
Holt,  sir  John  Powell,  sir  Littleton  Powis,  and 
sir  Henry  Gould : 

Haagen  Swendsen  being  brought  to  the  bar, 
proclamation  was  made  for  silence ;  and  he 
being  a  foreigner,  claimed,  as  his  riglit,  the 
benefit  of  a  party  jury ;  which  was  allowed 
him  and  leave  to  challenge  whom  he  would. 
He  challenged  some ;  and  the  gentlemen 
flwora  were,  viz. 

George  Ford,  esq.  Enoch  Roofe,  gent.  Ti- 
mothy Tbombury,  esq.  Abraham  Falcon,  gent. 
John  Pack,  esq.  James  Bovneth,  Francis 
Chapman,  Erasmus  Johnson,  Kobert  Bampton, 
Matthew  Boddin,  Thomas  Pitts,  Henry  Hen- 
dfliBOD,  gents. 

CL  ffArr.  Haagen  Swendsen,  hold  up  thy 
iMnd.    (Which  he  did.) 

•  Se«  7  Mod.  101.  Holt,  319.  TVetaiine, 
94.    See  ahrn  the  following  Case. 


CL  of  Arr,  Gentlemen  of  the  jury,  look 
upon  tlie  prisoner  at  the  bar.  He  stands  in- 
dicted by  the  name  of  Haagen  Swendsen,  late 
of  the  parish  of  St.  Giles  in  the  Hclds,  in  the 
county  of  Middlesex,  yeoman ;  for  that  on  the 
6th  ol  November  1702,  one  Pleasant  Rawlins, 
gentlewoman,  and  a  virgin,  and  unmarried, 
grand  daughter  and  heir  of  William  Rawlins, 
sen.  then  decease<l,  and  daughter  and  heir  of 
William  Rawlins  jun.  before  then  also  deceas- 
ed, was  above  the  age  of  sixteen,  end  under 
the  age  of  eighteen,  and  then  had  substance 
and  estate  in  moveables  and  in  lands  and 
tenements,  viz.  in  money,  goods,  and  chatties 
to  the  valne  of  2,000/.  and  in  land  and 
tenements  to  the  value  of  20/.  per  annum,  to 
her  and  the  heirs  of  her  boily . 

And  that  the  several  persons,  Swendsen, 
BajTiiton,  Hnrtwcll,  8|)urr,  and  Tho.  Holt« 
the  said  6lh  tlay  of  No\  ember,  with  force  and 
anns,  the  said  Pleasant  Rawlins,  as  aforesaid, 
being  unmarried,  and  heir,  and  having  sub- 
stance and  estate  at  the  parish  of  8t.  Giles  in 
the  fields,  in  this  county,  for  the  lucre  of  such 
estate  and  substance  of^the  said  Pleasant  Raw- 
lins, did  unlawfiitly,  feloniously,  violently,  and 
against  the  will  of  the  said  Pleasant  Rawlins, 
take,  carry,  and  lead  away,  with  intent  to 
cause  and  procure  the  saitl  Pleasant  Rawlins^ 

afainst  her  will,  in  matrimony  to  the  said 
aagen  Swendsen  to  be  joineil,  and  |o  him  to 
be  wedded  and  married  ;  and  that  the  said 
Haagen  Swendsen,  being  a  man  of  a  dishonest 
conversation,  and  of  none,  or  very  little  estate 
or  substance,  then,  and  there,  by  the  help  and 

(irocurement  of  the  other  defendants,  did  fe- 
oniously  marry  the  said  Pleasant  Rawlins,  and 
was  joined  to  her  in  matrimony ;  and  then  and 
there  her  did  carnally  know ;  to  the  great  dis- 
pleasure of  God,  against  tho  laws  of  the  queen, 
to  the  disgrace  and  disparagement  of  the  said 
Pleasant  Rawlins,  and  to  the  great  grief  end 
diaeonioUtiOD  of  ^1  her  fhendi,  to  the  tfil  ex- 
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mmpfe  of  all  otfaen,  agiintt  the  form  of  the  sta- 
tule,  and  against  the  qaeen's  peace,  her  crown 
and  dimity.  And  that  the  said  The.  Hoh,  after 
the  said  I^eaiant  Rawlini  had  heen  so  unlaw- 
fully, Tiolently,  and  felonionsly  taken,  carried, 
and  led  awav,  and  to  the  said  Haagen  Swend- 
aen  marriedf  and  wedded  as  aforesaid ;  well 
knowing  the  said  Pleasant  Rawlins  to  have 
been  so  taken  and  led  away  against  her  will, 
and  to  the  said  Haagen  Swendsen  to  be  wedded 
and  married,  afterwards,  viz.  the  said  sixth  day 
of  November,  in  tlie  said  first  year  of  the  reign 
of  this  queen,  at  the  parish  aforesaid,  the  same 
Pleasant  Rawlins,  and  also  the  said  Haagen 
8wendsen,  did  wilfully,  knowuigly,  and  fdo- 
niously  receive,  abet,  comfort,  conceal  and  as  • 
aist  the  said  Haagen  Swendsen,  with  the  said 
Pleasant  Rawlins  to  lie,  and  her  carnally  to 
know,  then  and  there  did  feloniously  incite, 
abet*  help,  cause,  and  procure,  against  the  form 
of  the  said  statute,  and  against  the  queen's 
peace*  her  crown  and  dip^nit^. 

C/.  oj  Arr.  Upon  which  indictment  he  hath 
keen  arraigned,  and  pleaded  not  guilty,  put 
himself  upon  God  and  you  the  jury  at  the  bar, 
being  half  foreigners  and  half  natives. 

Crvtr,  Dyes!  Ifany  one  will  give  evidence 
on  behalf  of  our  sovereign  lady  the  queen,  against 
th6  prisoner  at  the  bar,  let  them  come  rorth, 
and  they  shall  be  heard  ;  the  prisoner  stands  at 
the  bar  for  his  deliverance. 

Swendsen,  Pra  v,  ray  lord,  let  me  have  |ien  and 
ink*  1  am  not  allowed  counsel.  (Which  his 
lordship  granted.)  My  lord,  i  would  beg  the 
favour  of  your  lordship,  that  the  evidence  may, 
be  examined  apart. 

Sol,  Gen,  (Sir  Simon  Harcoort.)  Is  it  not 
your  lordship's  pleasure  to  call  the  other  jury, 
the  flMsts  are  so  twisted  together,  and  have  such 
a  dependence  one  upon  another,  that  there  will 
be  an  inconvenience  to  us,  if  it  be  otherwise  P 

Set).  Darnel.  They  may  stand  at  the  bar 
by  themselves. 

Mr.  Jian^agtitf.  Or  else  it  will  break  our 
evidence :  they  may  stand  on  the  other  side. 

L.  C  J.  HoU,  He  roust  be  tried  single. 

Sol,  Gen.  Majr  it  please  your  lordship,  and 
gentlemen  of  the  jury,  I  am  of  counsel  for  the 
^ueen  :  it  was  formerly  reckoned  a  less  crime 
10  steal  atortune  of  10,000/.  than  to  steal  lS<f. 
of  her  money  or  goods;  but  in  the  third  year 
of  the  reign  of  aing  Henry  7,  to  cure  this 
4tfeei  in  the  law,  an  act  of  parliament  was  made, 
whereby  the  taking  away  a  woman,  having 
goods  or  lands,  or  wing  an  heir  apparent,  con- 
trary to  her  will,  and  afterwards  marrying  her* 
In  made  felony,  and  upon  this  law  the  pre* 
ieat  indictment  is  grounded. 

Pleasant  Rawlins  was  the  daughter  of  Mr. 
WilUam  Rawlins ;  he  having  left  her  a  oon- 
aiderable  estate,  appointed  George  Bright  and 
Wilttaai  Busby,  to  be  her  guardians.  Mr. 
Bright  being  dead*  the  other  giuurdian*  Mr. 
Bwv*  for  the  better  educatMU  of  Mrs. 
Kawfina,  placed  her  under  the  care  of  his  sister 
8abina  Bosby.  Mrs.  Busby  and  BIrs.  Rawlins 
bave  kMlged  about  three  yeanlastat  tbo  hooaa 
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of  the  widow  Nightinsfale.  Haagen  Swendsen* 
with  Mrs.  Baynton,  lodged  at  Mrs.  Blake^s  in 
Holboum,  and  there  they  first  projected  and 
contrived  how  they  might  make  a  prev  of  this 
young  gentlewoman.  The  first  step  they  took 
towanis  executinj^  this  design  was  to  get  lodg- 
ings at  Mrs.  Nightingale's  house  for  Mrs. 
Baynton  ;  for  which  purpose  she  was  to  pass 
for  a  country  gentlewoman  of  a  plentiful 
fortune.  One  Mrs.  St.  John  was  sent  to  Mrs« 
Nightingale  to  take  lo<^ngs  for  Mrs.  Bayn- 
ton* commending  her  to  be  a  very  good  wo- 
man ;  and  that  having  the  misfortune  of  a  law* 
suit,  and  being  obliged  for  that  reason  to  attend 
it  in  town,  it  was  her  greatest  care  to  lodge  in 
so  reputable  a  house  asllf  rs.  Nightingale's  was. 
Under  this  pretence,  lodgings  were  there  taken 
for  her.   At  her  first  coming,  she  was  forced  to 

1>ut  on  a  disguise ;  she  seemed  to  live  a  virtuous 
ife,  that  she  might  ingratiate  herself  into  tho 
favour  of  the  family,  as  often  as  she  had  an 
opportunity  of  con  versing  with  any  of  them ; 
sue  pretended  she  had  a  brother  of  a  good  es- 
tate, one  of  the  best  men  in  the  world  ;  and  sbo 
hoped  he  would  shortly  come  to  town,  that  she 
might  see  him.  In  a  little  time  after  came 
this  Swendsen  (being  nothing  related  to  her) 
and  appeared  as  her  brother,  and  frequently 
visited  her  under  pretence  of  that  relation.  But 
Mrs.  Baynton  was  too  well  known  in  town  to 
continue  long  undiscovered ;   notice  waa  soon 

g'ven  to  Mrs.  Busby  of  the  vicious  life  Mrs. 
lynton  had  led,  and  that  she  was  not  fit  to  be 
in  the  same  house  with  her.  Mrs.  Baynton 
having  discovered  this*  and  finding  she  had  no 
time  to  bring  about  her  designs  by  frauds  and 
wiles,  and  Uiat  no  other  waya  were  left  but 
open  force,  the  prisoner  at  the  nar  and  she  took 
measures  accordingly  ;  and  in  order  thereto  it 
was  agreed,  that  a  writ  should  be  taken  out 
against  Mrs.  Rawlins.  Mrs.  Baynton  contrives 
to  get  Mrs.  RawUns  and  Mrs.  Busby  into  a 
coach,  and  at  a  place  appointed  a  signal  waa 

S'ven,  and  the  wnt  executed,  and  Mrs.  Busby, 
rs.  Rawlins,  and  Mrs.  Baynton,  were  all  car- 
ried in  the  coach  to  the  SUr  and  Garter  tavern 
in  Drury-lane,  where  particular  care  was  taken 
to  separate  Mrs.  Busby  and  Mrs.  Rawlins,  be*- 
cause  unless  they  did  that,  they  could  not  hope 
to  accomplish  their  designs.  Mrs.  Busby  waa 
by  force  kept  at  that  tavern,  without  any  pro- 
cess against  her,  till  the  marriage  was  over; 
butf  Mrs.  Rawlins  was  forcibly  carried  to  Hart- 
welPs  the  bailiff 'a  house.  Mrs.  Baynton  pro* 
tended  to  be  much  concerned  for  Mrs.  Biaw* 
Una,  and  went  in  all  haste  to  call  some  of  her 
friends  to  be  bail  for  her.  Some  time  afler 
Mrs.  Rawlins  was  got  to  Hartwdl's*  in  comea 
Mrs.  Baynton,  pretending  that  by  mere  aoei* 
dent  she  had  discovered  Mr  being  there,  hear- 
ing her  name  as  she  was  passing  by  tho 
door ;  that  she  had  been  in  search,  but  could 
find  no  help ;  and  that  her  last  hopes  waa  her 
dear  brother  Swendsen*  and  she  doubted  not  but 
ho  would  bail  her :  he  by  agreement  had  bean 
placed  near  the  bailiff's*  and  so  was  soon  foood, 
and  brought  tbiihv*  and  was  ftry  ready  to (    '^ 
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bor.  In  onler  to  her  discharf|ne,  the  prifloaer, 
the  baiMflT,  and  Mrs.  Bayntoo,  carried  Mrs.  Raw- 
Kill  to  toother  tavom,  where  they  had  a  parsoo 
nadv  for  the  purfiose ;  and  there  this  youoff 
gaotWwoinao,  throuifh  diTers artifices,  of  which 
yOB  ihall  bare  a  full  account,  was  constrained 
to  marry.  These  are  the  principal  circum- 
staaces,  and  they  shall  be  plainly  proTod  to  yon. 
Kerj.  Darntl.  My  lord,  i  tliinlc  it  necessary 
to  open  a  little  the  manner  nf  {jftfttinf^tbis  young 
laily  away,  and  tho  contri ranee  of  ({getting  her 
into  the  roach  ;  for  your  lordship  knows,  that 
if  any  are  taken  away  without  tneir  eonsent, 
though  they  do  aflerwards  consent  to  bo 
married  to  such  taker,  yet  he  is  guilty  within 
this  statute.  They  were  resolred  to  tako  this 
woman  by  force,  when  they  found  they  could 
not  otiierwise  accomplish  tbeir  end.  And  Mrs. 
Baynton  knowing  Mrs.  Busby  and  Mrs.  Raw* 
hns  were  used  every  Friday  morning  to  go  to  a 
chapel,  called  Oxendon  cKapel,  Mrs.  Baynton 
aaii,  1  am  going  to  GoMen-square,  and  if  you 
M«  going  to  the  chapel,  I  will  set  you  down,  if 
you  please:  they,  glad  of  such  a  courenience, 
thougbt  no  harm,  but  went  in  the  coach. 
They  had  gone  no  further  than  Dartmouth- 
atrest,  but  these  bsiliffs  come.  Hartwell  opens 
Iho  coach,  and  eoes  into  it ;  they  err  out  to 
tha  people  for  hdp  ;  Hartwell  pliiaked  up  the 
flassaa,  and  those  bailiffi  about  the  coaoh 
cryed,  It  is  an  arrest  of  a  cheat,  that  owes  money 
#  la  tradesmen.  By  this  means  they  carried  bar 
to  the  Star  and  Garter  in  Drory-lane.  When 
they  had  them  there,  the  next  thing  wai  to  get 
Imr  away  from  her  friend  Busby,  lor  unless 
tlHUwas  done,  they  despaired  of  gettmgber 
to  narri'  Swendseo.  Mrs.  Baynton  pret«nded 
to  go  find  out  Mrs.  Rawlins's  friends  to  bail 
ber ;  but  that  was  to  meet  with  Swendaen :  as 
■aon  as  Mrs.  Baynton  was  gone,  the  baiKfls 
Ibroed  Mrs.  Rawlins  from  Mrs.  Busby,  and 
Mrs.  Busby  was  kept  there  by  force  till  n?e  a* 
dock,  till  all  was  orer.  The  bailiffs,  as  they 
carried  Mrs.  Rawlins  away,  called  her  jade  and 
aluty  and  bid  her  pajr  her  debts ;  and  said,  Put 
on  your  mask,  yoii  jade,  for  we  will  hare  no 
mob  to  rescue  you  ;  she  put  on  ber  mask,  and 
the  rest  of  the  bailiffs  followed  her,  and  said, 
She  was  a  cheat,  and  was  arrested.  Then  it 
was  time  to  open  tha  scene.  Hartwell  carried 
her  to  his  house,  and  Mrs.  Baynton  pretending 
to  be  coming  by  and  hearing  of  ber  name, 
opened  the  door,  and  by  an  extraordinary 
manner  burM  ;ntn  tU^  house,  and  told  her, 

*  Madam,  I  went  to  all  your  friends^  but  oouM 

*  find  none  at  h«tnie;  but  1  hare  been  with  my 

*  dear  brother  Swendsen,  wlio  will  come  with 

*  another  to  bail  yon,  and  it  will  nut  hie  long 

*  befort  it»ry  roiiie* ;  for  llioy  were  placed  at  the 
Fire  fielU,  very  near  Hartwell's  house: 
upon  Ibis  she  went  out  at^^ain,  and  brought 
in  8weii<t»en,  and  one  ITolt,  who  keep«  the 
Mitre  tuvem  in  King-sti^eet  iVestminstor. 
And  trul^-  when  they  were  there,  and  talked  of 
being  bad.  tlien  they  Would  all  go  in  a  coach  to 
tlio  \  ine  larem,  the  phice  where  they  designed 
Ifaamaniagoi  mid  tbay  had  got  two  proper 
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instruments  there  for  tha  bnanoia,  the  diaphia 
and  the  clerk  of  the  Fleet.  When  they  had 
her  there,  my  kml,  the  bailiff  asked  if  she  had 
any  bail?  Mia.  Bavnton  aaid,  that  Mr. 
Swendseo  aiid  Mr.  Holt  would  be  her  bail; 
tha  bailiff  said,  I  wiU  not  taka  Swcndaen's  bail^ 
ha  is  a  man  I  kaow  not ;  but  Mr.  Holt  I  know, 
I  will  take  his.  The  poor  woman  bagged  opoa 
her  knees,  for  Christ's  sake  let  me  send  for  my 
friends;  and  they  pretendad  to  aaad  for  abim- 
danoa  of  them,  but  none  caaM.  Then  aha  waa 
threatened  with  Newgato,  for  that  oflan  oame 
out ;  If  you  cannot  get  hail  to  Newgate  you 
must  go,  and  there  must  lie.  This  waa  mm 
said  by  Hartwell.  Then  Mrs.  Baynton  cryed^ 
(as  she  could  do  at  command)  O  how  1  pity 
you,  Mrs.  Rawlins,  Is  there  no  way  in  tha  law 
to  help  you  ?  I  heliere,  if  you  were  married, 
that  wouM  put  an  and  to  the  action.  Thaa 
speaking  to  the  bailiff  ssid.  If  thiagentlowoaian 
were  married,  would  it  not  put  an  cad  to  it  f 
The  bailiff  said,  I  cannot  tell  but  it  might,  if 
such  a  thing  were.  Well,  now  her  rich  brother 
Swendsen  is  proposcil,  she  must  be  married  to 
him ;  the  bailiffs  threatening  her  sererely,  that 
to  Newfl^  she  must  go,  if  she  did  not.  lm« 
mediately  they  brought  in  the  chaplain  and 
clerk  of  the  rtoet,  and  read  the  tbrm  of  mar^ 
riaga,  and  atWr  carried  her  to  aayeral  plaeaa, 
leat  they  might  be  followed  and  preranted,  beda 
being  provided  for  tbe  purpose  at  thoao  placeSi 
as  your  hndship  shall  hear.  And,  my  lord,  this 
taking  of  this  woman  thus  away  against  her 
will,  is  an  offence  against  the  act  of  3  Hamy  7, 
and,  my  lord,  we  desire  that  the  statute  m^t 
be  read. 

L.  C.  J.  Holi.   It  shall  be  explained. 

Mr.  BroderUk,  My  lord,  there  was  a  wbola 
night  completed  before  the  prisoner  waa  aeiaad. 

Then  Mr.  FT.  BuAya  called  for,  and  sworn. 

He  is  asked.  Do  you  know  Mrs.  Plaasant 
Rawlins)  ? 

Serj.  DameL    Giro  an  account  of  her. 

Buify.  She  is  the  daughter  of  William  Raw-* 
lins  deceased,  who  left  his  estate  to  Dr.  Bright 
and  myself,  to  be  aoM  for  payment  of  hia  ddbta 
and  legacies,  and  left  the  surpluaaga  to  hia 
daughter,  which  is  about  S,000/. 

Serj.  UameL    What  lands  has  she  P 

fittj^y.    She  has  20/.  a  year. 

Seij.  DameL  What  age  ia  she  of? 

Bvt6y.    She  is  near  eighteen. 

Mr.  Mtmtainie,  Waa  she  erer  married,  or 
noP — Busbjf,  She  was  unmarried. 

Then  Mrs.  SMtui  Butby  was  called  andawom, 
as  also  Mrs.  Ni^htingaUn 

SKendten.  My  lord,  I  beg  the  faroiir  tkat 
only  one  wttnesK  be  heard  at  a  time. 

Soi.  Gen.  Mrs  Nl«;litingale,  do  yon  lamW' 
Mrs.  Pleasant  Rawlins,  and  Mrs.  Busby  P 

Niffhtingmk.   Yes.  1  do. 

Std.  Gen.  Hare  ihey  lodged  at  yoor  hooie?^ 

Nifikiingale,  Yes 

SoLGen,   HowhmgP 

JfigMngMk.  Abate  tkree  yean. 
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Sol.  Gen.  Htve  yoa  any  knowledge  of  Mr*. 
BmUmf^Nifkiingak.  Yes. 

Soi,  Gen,  How  otine  yoo  ecquabted  with 
berf 

Nigktingck.  One  Mra.  St  John  came  to  me 
to  know  whether  I  took  boerdenP  lMfd,Ih«l 
token  some,  hot  wonki  take  no  more,  nnlen  U 
were  the  same  ladiee  again. 

h.  C.  J.  Hoit  Who  wai  it  came  to  joa  ? 

Nightingale.  One  Mra.  St  John. 

SoL  Gtn.  Mri.  Nightingale,  apeak  out,  that 
my  kwd  may  hear  yon. 

u.C.J.Holi.  Did  Mn.  Boahy  lodge  with 
yon? 

Nightingale.  Yea,  my  lord,  we  were  very 
intimate  before ;  and  since  it  pleaaed  God  to 
take  away  her  hnaband,  I  waa  pleased  with 
her,  and  Tery  willing  to  take  her  into  ny 
house. 

9ol.  Gem.  Acfnaiat  hia  lordsbip  how  Mrs. 
St  John  oamt  to  yon. 

Nighiingale.  Yea,  my  lord,  as  near  aa  I  can. 
She  came  to  me,  and  asked  me,  if  I  took 
boarders?  I  toM  her,  no,  I  would  take  none, 
except  it  were  those  ladies  I  had  before :  she 
told  me  she  had  an  acquaintance  that  waa  a 
widow  hidy,  that  came  out  of  Wiltshire,  about 
a  suit  of  law,  and  would  be  in  a  rery  sober  fa- 
mily near  a  church.  But  however,  I  denied 
her  lodgings,  and  did  expect  to  hear  no  mora 
of  her.  Bat  about  three  weeks  or  a  month 
afier,  she  came  to  me  again,  and  asked  me 
whether  I  had  altered  my  resolution. 

L.  C.  J.  Holt.   Go  on. 

Nightingale.  My  lord,  Mra.  St.  John  said, 
that  the  lady  was  come  to  town  on  the  Satur- 
day night  More,  Tcry  much  indbpoeed  in  her 
jsumey.  I  asked  her,  whether  she  knew  this 
BayolOD,  or  no  ?  Mra.  St.  John  said,  yes ;  she 
waa  f«ry  intimate  in  the  family,  and  she  saki  a 
mat  dm  more  of  her,  which  I  cannot  reasem- 
ber.  She  said  also,  that  she  would  have  board- 
ed hcT  herself,  and  wooM  hare  been  glad  of  her 
eonpanT,  if  she  had  had  convenienoea  for  her. 
Then  she  asked  me,  whether  she  should  come 
heraelf  and  gire  her  own  character?  We 
thought  DO  hann,  she  being  a  woman,  and  not 
a  man.  She  fhrther  said,  that  Mra.  Biynton 
had  seen  a  maid,  whom  I  knew,  and  alie  be* 
Moved  she  would  take  her.  lenqnired of  ano* 
ther  who  lived  in  the  Mews,  if  he  knew  Mrs. 
BnynlOB;  he  said,  yea,  and  that'she  came  of  a 
good  famil  V.  At  kngth  she  came,  and  made 
a  very  modest  appearance  in  her  behaviour  and 
0ffb.  She  aaid  to  me,  that  1  was  very  curious 
n  taking  in  boarders,  and  for  that  she  liked  me 
the  better.  I  oonsenled  she  should  come.  She 
asked  me  what  1  wouM  have  a  week  ?  I  toM 
her  19i.  for  henelf,  andlOi.  for  her  maid.  She 
esBdnied  to  «ome  on  the  Wedneaday  Iblluw- 
ing ;  which  ahe  dkl  with  her  maid,  a  modest 
gin,  and  a  neighbour,  which  gave  me  th«  naore 
encnniagemeut.  She  carried  nerself  very  well 
IM  MiCMelmaa-day  at  night,  when  we  beard 
of  her  new  brather ;  ahe  seemed  elevated  at 
and  foM  into  convulsion  fits,  whioh  I 
nnlllB*   She  anU  the  had  a 


dear  brother,  a  good  Christian,  and  ha  would 
come  on  the  morrow.  When  he  came,  hn 
brought  two  gentlewomen  with  him,  very  aM* 
dest,  which  I  never  saw  before,  nor  since.  Mm* 
Baynton  made  a  pot  of  cofiee,  and  sent  for  a 
bottle  of  wine,  and  she  told  her  brother  befnra 
me,  what  good  lodgings  she  had,  and  aaid  ahe 
wished  he  would  come  and  lodge  near  thest 
for  she  knew  he  had  but  a  puny  stomach,  and 
believed  he  would  like  her  victuaU.  He  aaid 
it  was  not  convenient  for  him,  becauae  his  ba* 
siness  called  him  every  day  to  the  Change. 
She  said  alao,  there  was  a  bowling-men  near 
them,  where  he  might  divert  hiniMlF.  But  aH 
wouM  not  do.  She  asked  me  what  1  would 
have  a  meal  if  her  brother  ahould  come  at  any 
time :  I  ssid,  when  I  had  ether  ladies,  if  any 
of  their  frienda  came,  I  h&d  twelve* pence  a 
meal  of  them.  On  Friday  he  came ;  1  went 
to  church,  and  left  them  together  at  cnbbage^ 
as  I  found  them  at  my  return. 

L.  C.  J.  Holt.  muLi  day  of  the  week  waa 
this? 

Nightingale.  The  Friday  before  the  sacr»» 
raent  Mra.  Baynton  said  to  Mr.  Swendsen» 
before  Mra.  Busby,  you  liave  an  extraordinary 
hand  at  making  punch ;  so  they  agreed  to 
make  a  bowl  the  Monday  following  ;  hut  Mrs. 
Rawlius  hardly  drank  any,  she  not  liking  any 
strong  liquors.  Afier  tliis,  she  told  me,  her 
brother  was  very  ill  of  his  journey,  being  lately 
come  out  of  the  country,  thouffh  1  do  not  un- 
derstand he  was  in  it  The  Monday  befora 
Michaelmas- day,  we  were  at  dinner  with  two 
more  than  our  family,  when  Mra.  Baynton 
said,  she  had  an  interest  in  a  Norway  ship,  and 
invited  ua  all  aboard  ;  hut  he,  viz.  Mr.  Swend- 
sen,  did  not  come  to  our  house  till  four  days 
afier ;  but  on  Friday  we  concluded  to  go  oa . 
Satuiday  ;  there  were  eight  of  us  in  company 
in  all,  Mra.  Rawlins,  Mra.  Busby,  I  and  my 
daughter,  and  Mr.  Ball,anotlier  lodger,  belong- 
ing  to  the  Exchequer.  We  went  and  haii 
much  discourse ;  after  having  drank  a  glass  of 
wine,  the  doth  waa  laid,  and  the  master  offered 
a  bowl  of  punch ;  says  Mr.  Sweudsen,  Ladiea,' 
1  wouki  please  you  all,  and  leave  you  all  to 
your  liberties  to  drink  what  you  please. 

L.  C.  J.  Holt.  Is  this  person  Mrs.  Baynton'a 
brother  ? 

Nightingale.  This  is  ho  that  went  for  her 
brother. 

L.  C.  J.  Holt.  Whereabouts  is  your  house P 

NighiingaU.  NearTuttle  fidlds. 

Sol.  Gen.  This  Mrs.  Baynton  came  to  jom, 
under  the  character  of  a  country  iady  on  a  law- 
aoit ;  do  you  understand  that  she  was  so? 

Nightingale.  My  lord,  she  said  ahe  oama 
from  the  Bath. 

SoL  Gen.  Yen  misapprehend  the  question ; 
do  you  understond  that  her  pretence  was  true 
or  not? 

Nightingale.  I  enquired  of  several  persons, 
who  acfuainted  me  tiiat  the  Bay n tons  lived  in 
Wiltshire ;  but  it  was  not  long  before  we  began 
to  suapact  her,  for  there  seemed  to  be  an  ex- 
lava  hatwaen  har  and  Swandsan, 
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more  thaD  is  xanul  between  brother  and  nster. 
I  Mid,  Midani,  1  wonder  yoo  do  not  niarr^ 
your  brother.  She  laid,  she  thought  that  it 
was  not  lawful.  I  said  there  was  such  a  thing 
done  in  Westniidstery  of  a  man's  marrying  two 


Sol,  Gen,    Prajr  call  to  mind  what  time  it 

It  that  you  first  gare  notice  to  her  that  she 
■hmild  not  continue  in  your  lodgings. 

Nigktingaie.  When  I  first  mutrusted  her,  I 
gave  notice  of  it  in  my  family.  But  we  being 
all  women,  and  fearful  of  her,  thought  not  fit 
to  gi?e  her  warning  till  her  month  was  up. 
But  before  that,  she  came  to  me,  and  told  roe, 
and  said,  Mrs.  Nightingale,  I  have  reeeiTed  a 
letter  from  my  sister  Bavnton  in  the  country, 
which  informs  me,  that  the  trustees  will  agree, 
and  so  I  design  to  return  when  my  month  is 
vp,  for  this  town  is  very  chargeable.  Very 
well,  said  I,  for  I  expect  some  ladies  very 
shortly.  I  went  down  to  my  family,  and  ex* 
pressed  my  joy  to  them,  and  said  1  was  very 
glad  Mrs.  Ba)rnton  had  prevented  me ;  for  if 
MM  had  not  given  me  warning,  I  would  have 
giveo  her  warning,  fer  1  resolved  she  should 
BOC  stay. 

Sol,  Gen.  Mrs.  Nightingale,  it  seems  you 
liad  notice  of  Mrs.  Baynton*s  ill  carnage;  did 
you  uke  any  notice  of  it  to  herself? 

Nightingale.  No ;  1  did  not,  but  I  gave  the 
■mid  notice  as  soon  as  I  suspected  any  thing. 

Sol,  Gen,  Do  you  know  whether  the  maki 
kad  told  any  thing  to  her  or  not  ? 

Nightingale,  The  maid  said  to  her.  Madam, 
dk»  not  you  see  a  strangeness  in  the  family  ? 
Yci,  said  she,  I  can  see  and  bear  a  great  deal ; 
hal  when  I  am  roused,  I'll  be  like  a  lion. 

Sol,  Gen,  How  long  was  this  before  Mrs. 
Bawlins  was  taken  away  ? 

Nigktingaie,  1  cannot  prefix  the  time,  but 
il  was  before  she  gave  me  warning. 

X.  C.  J.  HoU,  Was  she  gone  from  your 
iKHise  before  this  thing  happened  ? 

Nightingale,  No,  my  lord ;  she  told  me 
an  Wedn^ay,  that  her  time  was  out ;  but 
aaid,  There  is  a  fellow  in  town  that  I  fear  will 
A^i  me,  and  1  am  taking  out  a  statnte  of 
bankruptcy  against  'him,  which  I  think  will 
cause  me  to  stay  in  town  a  week  longer;  she 
also  told  me,  she  had  taken  a  place  in  the 
coach  to  go  on  Thursdky,'  but  otiust  lose  her 
earnest,  for  this  business  would  detain  bar  a 
week  longer. 

.  Mr.  Raymond,  Did  you  ever  observe  they 
were  together  in  private  r 
-  Nightingale,  No,  ray  lord;  we  never  had 
any  suspicion  of  Mr.  Swendsen,  but  of  the  wo- 
Bsan,  for  she  could  put  on  all  mamier  of  dis- 
guises. 

Mnu  JSiM^y  being  called,  she  is  sworn. 

Sol,  Gen,  Pray,  do  you  know  Mrs.  Rawlins  2t 

^uthv.    Yes,  I  do. 

Sol.  Gen,  How  came  you  first  acquainted 
with  her  ? 

Busby,  My  brother  Busby  was  one  of  her 
guardiana,  and  pot  te  uidcr  the  cantcf  »y 


hoaband,  while  he  was  living,  which  was  tar 
years  ago  this  Christmas.  She  came  to  na  by 
the  consent  of  her  guardian. 

Sol,  Gen,    At  what  place  did  yon  lodge? 

Butky.  We  lived  in  Stretton- Grounds ;  but 
since  my  husband  died,  which  is  three  years 
Ust  July,  I  lei^  house-keeping,  and  then  we 
went  and  knlged  at  Mrs.  Nightingale's. 

Sol,  Gen,  How  long  have  you  continued  at 
Mrs.  Nighting^e's? 

Bueby,  We  have  contimied  there  ever  since. 

Sol,  Gen.   Do  yoo  know  Mrs.  Bavnton  f 

BmAy,  Yes,  i  do ;  she  lodged  at  Mrs. 
Nightingale's. 

Sol.  Gen,  Was  there  any  body  who  used  to 
come  to  her  there  ? 

Bueby,    None  except  a  change- woman. 

Coun,  Do  yon  know  any  thing  of  Mr. 
Swendsen  ? 

Bniby,  Sir,  thefirstofhia  coming  to  Mrs. 
Nightingale's,  was  the  day  after  Micbaeknas- 
day.  flirs.  Baynton  said,  that  she  had  a  bro- 
ther that  was  to  come  to  town,  which  he  dkl  the 
day  af^,  with  two  gentlewomen,  which  I 
never  saw  either  before  or  since;  hot  Mr. 
Swendsen  after  this  came  several  times  to  her 
as  her  brother,  her  sister's  husband ;  and  she 
desired  that  he  might  dine  with  her  sometiuMs  ; 
for  which  she  agreed  with  Mrs.  Nightingale  at 
\2d,  per  meal. 

Sol.  Gen.  Was  this  BIrs.  Rawlins  at  any 
time  in  private  with  Swendsen  f 

Buthy.  Never  that  I  know  of  in  all  my  life  ; 
we  were  always  in  company  together  when  ha 
dined  there,  and  the  times  that  hei  dined  there 
we  computed  to  be  nine  or  ten ;  he  was  there 
sometimes  when  we  were  not  at  home. 

Sol,  Gen,  How  did  Mrs.  Baynton  behave 
hcndf  when  she  was  at  Mrs.  Nightingale'a  ? 

Butby,  We  thought  very  well  ol  her,  till 
at  last  we  discerned  too  much  freedom  batweea 
Mr.  Swendsen  and  herself;  we  suspected  her. 
virtue,  and  thought  she  wouM  drink ;  aod  were 
informed  she  would  swear :  she  said  skia  must 
stay  in  town  about  a  month  or  six  weeks  abont 
asnitofUw.  Her  maid  told  her  of  the  strange- 
ness of  the  family  ;  she  said  they  had  beat  he 
civil,  or  else  she  would  stay  and  plague  them. 
She  told  Mrs.  Nightingale  at  length,  the  town 
was  chargeable,  and  her  business  doncy  and 
that  she  would  return  into  the  country. 

SoL  Gin,  What  do  you  know  coooemiog 
Mrs.  Rawlins  being  taken  away  P 

BuMby,  Mrs.  Baynton  knowing  it  was  our 
custom  to  go  to.  Oxendon  chapel  every  Friday 
morning,  Ae  came  and  told  ua  she  had  opca- 
sioa  to  go  to  Golden -square;  and  that  being  in 
the  way,  she  invited  us  to  go  with  her  ia  the 
coach,  and  ahe-woukl  ael  us  down  at  or  near 
the  chapel.  When  we  came  to  J>artniOQth- 
street,  somebody  bid  the  coachmaq  atop:  1  ex- 
pected she  shouM  set  va  down  aa  she  promised. 
On  that  side  where  I  sat,  there  were  old  hoikl- 
ings,  and  as  I  was  kicking  out,  I  heard  Mn* 
Bavnlon  cry  out  to  the  coacbmany  dri?aan; 
and  all  of  a  sudden  I  aaw  a  man  in  the  coach, 

whiGk  «a  Hartinll  Ih«  l^iMt;  Mth9»^. 
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line  tod  I  wer«  in  a  Yery  gnai  fright,  knowiog 
Docbmtif.  iMid,  For  God's  nke,  let'tcome 
out,  we  are  not  conceroed.  Hartwell  said  we 
were  the  penoos  thai  he  came  tor.  1  begged 
of  him  to  let  ui  come  out :  Hartwell  had  his 
arms  about  Mrs.  RawHos's  side,  and  said, 
It  is  this  lady  aod  you  that  I  am  concenio 
ed  about.  I  asked  him  what  it  was.  8aid 
he.  Let  you  and  1  have  two  or  three  words 
to|;ether,  aod  all  will  be  well  enough.  1 
said.  You  do  not  think  I  will  say  snv  thing 
to  you,  unless  I  have  mv  friends  by  me; 
Mrs.  Baynton  in  the  coacnj  said,  No,  ma- 
dam, be  sure  vou  don't.  I  oould  not  tell 
what  he  would  do  wilh  us ;  at  length  he  car- 
ried us  all  to  the  Star  and  €hirter  tavern  in 
Drury-lane.  I  pressed  him  to  let  us  go  to 
Fleet- street,  for  I  had  friends  there.  Hartwdl 
was  very  angry,  and  would  hear  nothing  of  it. 
When  we  came  to  Drury-lane,  Mrs.  Baynton 
wmild  have  had  us  put  on  our  masks ;  1  said 
I  had  done  nothing  amiss,  and  1  would  not. 
When  we  were  in  the  room  at  the  tsvem,  Mrs. 
Baynton  hastened  out  of  the  room  as  fiist  as 
she  could,  pretending  to  go  for  my  friends. 
Mrs.  Rawlins  and  I  were  in  a  great  conttema- 
Itoo,  wontleriug  what  they  would  do  with  us : 
1  took  hold  of  ner  arm,  and  told  her  I  would 
live  and  die  with  her.  The  bailiffs  ramein, 
and  said  she  was  their  prisoner,  and  took  her 
by  violence  from  me:  they  told  me  she  must 

Kwith  them,  for  they  said  she  was  arrested 
a  writ  out  of  one  court,  and  I  by  one  out  of 
another.  When  she  was  going,  I  put  my  head 
•Mt  of  the  window,  and  cried  Murder !  murder ! 
•ereral  times:  when  I  pulled  in  mv  hnd 
again,  Spurr  said,  What  have  you  got  by  your 
bSwhngP  and  said  they  were  better  Known 
there  than  I.  They  brought  a  man  to  me,  who 
said  he  had  orders  to  keep  me,  and  that  he  had 
inlv  a  crown  lor  his  pains ;  but  he  woold  not 
tnAnr  me  to  send  for  any  body.  The  gentle- 
woman of  the  house  came  up,  and  said  I  had 
done  a  diskindness  to  her  house  by  crying  out 
MUffder:  she  said  to  me.  Look  and  see  whether 
your  name  be  snelt  right,  for  it  may  be  a  false 
arrest,  &c.  Wakeman  that  went  away  with 
Mrs.  Rawlins,  came  back  again,. and  said,  the 
joung  woman  was  well,  aim  that  be  left  her 
eating  fowl  and  bacon ;  1  said,  I  wish  she  was 
well.  The  gentlewoman  of  the  house  bid  the 
bailiff  shew  me  the  writ:  be  said  he  couki  not 
read  well ;  but  there  was  the  name  of  Sabioa 
Besby ,  at  the  suit  of  one  Jones :  but  when  he 
heanl  my  complaints  a  consklerable  while,  he 
«id  he  would  go  to  my  friends,  and  would  go 
as  eheapas  a  porter,  and  as  soon.  1  sent  him 
Id  Mr.  Thornton  and  Mr.  Nash :  he  pretended 
la  ffo,  bat  returned  no  more  till  night 

Sol.Gtn,  You  say  yon  cried  out  murder, 
how  did  Mrs.  Rawlins  oehaTe  herself  then? 

Butby.  It  was  her  great  fiight  and  crying 
tke^oMde  me  endeavour  her  rescue ;  when  we 
said  fve  woold  die  together,  then  it  was  when 
Aey  Arced  her  from  me ;  the  surprize  was  so 
great  that  made  me  cry  out  after  that  manner 
SmIIM:  upon  which  iomevevl^bottn  came 


in,  but  they  told  them  it  was  an  arrest^  and 
therefore  tliey  would  not  meddle  in  it. 

Sol.  Gen.  Mrs.  Busby,  they  kept  you  till 
night,  you  say  ;  did  they  take  or  require  bafl 
for  you  before  you  was  discharged  ? 

Mtabv.  I  will  tell  you,  8ir,  if  you  please :  I 
did  not  Know  what  I  was  arrested  for,  it  might 
be  murder  or  treason,  for  aught  I  knew.  There 
was  a  little  boy  by,  said,  Madam,  I  know  Mr. 
Unkle,  your  friend  in  New- market,  and  I  will 
go  for  him :  he  went,  but  when  be  returned 
again,  he  said  he  was  not  at  home ;  which  I 
thought  was  a  lie.  There  was  a  poor  man^  a 
labourer,  working  in  the  chimney,  he  gave  me 
a  wink,  and  said.  Madam,  I  will  go  for  him ; 
but  1  said  to  him.  Pray  do  not  leave  me;  I 
began  to  be  afraid,  for  I  did  not  know  how  my 
life  might  be  concerned.  Said  the  little  boy, 
I  will  go  any  where  for  you.  1  seot  him  ror 
two  gentlemen,  who  came:  the  bailiffs  said 
they  had  an  action  of  200/.  agaiost  me;  the 
gentlemen  told  the  bailifis  they  w(*re  come  to 
bail  me :  the  bailiffs  were  very  impudent,  but 
shuffled  about  a- while,  and  left  me,  and  took 
no  further  notice. 

L.  C.  J.  Holt.  Did  they  take  any  bail  for 
you? 

Buiby.  No,  they  left  me  with  these  gen- 
tlemen. 

Mr.  JlfoM^a^e.  When  you  went  out  in  the 
morning,  did  vou  design  to  go  any  where  ^Ise 
but  to  chapel  r— Btii^.  No  where  else. 

Mr.  Montague.  Wss  it  your  invitation  to 
Mrs.  Baynton,  or  her  invitation  to  you  to  go  in 
the  coach  ? 

Busbu.  It  was  Mrs.  Baynton's  invitation  to 
me ;  1  had  not  a  very  good  opinion  of  Mrs. 
Baynton,  for  we  suspected  her  virtue  in  the 
family,  by  reason  of  her  too  familiar  carriage 
to  her  brother ;  but  being  to  go  shortly  away, 
I  apprehended  no  harm. 

Mr.  Montague.  Did  Mrs.  Rawlins  go  with 
you?— Biu6y.  She  did. 

Mr.  Montagu*,  Mrs.  Busby,  dd  you  know 
the  prisoner  ?  Is  this  the  man  that  came  to 
Mrs.  Nightingale's  house  ? — Buihy.  Yes,  Sir. 

Judge  PoweL  How  kinff  was  it  from  the 
time  that  you  were  parted  after  arresting,  that 
yon  saw  Mrs.  Rawlins  again  ? 

Btt^.  The  first  time  after  was  on  Satnr* 
day,  when  they  were  before  the  recorder. 

L.  C.  J.  Holi.    When  did  you  find  herf 

Busby.    On  Saturday  in  the  afternoon. 

L.  C.  J.  Holt.    Was  you  at  the  finding  ? 

Busby.    No,  my  lord. 

h.  C.J.  Holt.    What  time  was  it? 

Busby.    About  noon,  I  believe. 

Mr.  Montague.  When  you  saw  her  put  into 
the  coach,  did  you  ««ear  her  cry  out? 

Busby.  No,  Sir ;  It  was  I  that  cried  out 

Mr.  MontOf^uf  Did  Mr.  Swendsen  make 
any  eutertainmeuts,  or  uo  ? 

Busby.  But  oue,  as  1  know  of. 

(Prisoner  speaks  to  Bfn.  Bosbyi  and  said, 
Have  you  done?) 

Bm^,  I  think  so.  .        . 
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Friimer.  If  yon  b«v»,  I  will  Mk  joo  a  miei- 
tkm  ;  Did  yMi  koow  of  any  lo7€  belweeo  Mra. 

L.C.  J.  Hoit.  Did  j9m  know  uy  tkiiig  of 
lore  between  Mre.  RawliM  end  the  priMMier, 
or  DO  P — Bwi|y.  No,  my  lent. 

(Mn.  BayntoD*B  maul  called  aud  aworn.) 

SoL  Oem,  PktiY,  did  yen  know  Mi*.  Bayn- 
tM  t-^Maid.  Yes. 

&/.  Gen,  Wat  yon  her  aarraot  ? 

Mmd,  Yea,  Sir. 

M.  Gen.  Who  recommended  yon  to  her  P 

Maid.  Mra.  St.  John. 

;M.  Otfii.  Do  you  know  one  Mr.  SwaMleen  P 

Maid.  Yea,  my  k>rd ;  there  he  ia.  [Pointinf 
ta  him.] 

SoL  Gen,  Did  yon  ever  aee  him  before  yon 
were  hired  to  yoor  miatreas  P 

Maid.  No,  my  lord ;  I  no? er  aaw  him  be- 
pHe. 

Sd.  Gen.  Did  yon  see  him  wheo  you  waa 
with  your  mistress  f— Afaid.  Yes,  my  lord. 

Set.  Getk,  Do  you  kuow  whether  there  waa 
any  relation  between  them  ? 

Maid.  Yea,  my  lord ;  they  went  for  brother 
and  sister. 

Sol.  Gen.  How  kMi|r  waa  yon  jnkh  herP 

Maid.  About  a  month. 

Sol.  Gen.  How  did  she  beliaTO  herself  P 

Maid.  Till  the  last  of  her  time,  ?ery  well ; 
bnt  the  ^raily  had  a  miatruat  of  her  long  be- 
Ibre  ahe  went  away. 

Sol.  Gen.  Do  yon  know  thn  reason  why 
thev  mistrust^  her  ? 

Maid.   I  do  not  know,  my  lord. 

Soi.  Gen.  Do  you  kuow  what  was  the  cause 
ike  family  mistrusted  her  P 

Maid.  They  tiiouffht  her  a  loose  aort  of  a 
woman,  and  therefore  they  mistpuated  her. 

h.C.  J.  UuU.  Did  they  diaeem  any  Ik* 
■uKarity  betwixt  them  P  ^ 

Maid.  No  more  than  as  brother  and  aialer. 

Sol.  Gen.  After  thiii  suii|.icion.  do  you  know 
whether  ihefomiiy  t^xpresbed  any  resentment  P 

Maid.  Na,  my  ford. 

Sol.  Gen.  Did  yoit  ii?e  with  her  when  Mrs. 
Rawlina  was  taken  away  P 

Maid.  Yes,  my  lord ;  but  I  went  away  the 
next  day. 

Mrs.  Berkley  sworn. 

Sol.  Gen.  Mrs.  Herkley,  pray  waa  yon  nre- 
aent  when  the  prisoner  was  taken  np ;  and  do 
you  know  whether  be  and  Qira.  Baynlon  were 
orother^and  aisterp 

Berkley.  I  went  to  Mr.  Swendaen  himaelf, 
■Bd  aaid.  Is  this  wicked  woman  your  skUer  P 
Says  he,  1  canpot  say  she  ia;  but  I  have 
made  her  my  tool,  and  slie  haa  done  my  bnai- 


,  and  I  would  ^i  rid  of  her  ta  morraWy 
but  that  being  Sunday  1  wiH  not ;  but  on  Mon- 
day 1  will  give  her  a  reward  for  what  aho  haa 
dime,  and  iben  I  will  discharge  her,  and  nnrer 

her  more. 


Mr.  Montague.  Relate  what  diaeonne  yon 
had  with  him  to  the        ' "'    '  — 


BtrkUy.  I  mkti  Mr.  Swendaen,  Whether 
Mrs.  Baynton  waa  hia  sister  P  He  said,  No, 
ahe  ia  not  my  aiater :  but  I  have  gained  my 
and,  in  making  her  a  toot  to  my  dear  wife:  I 
will  gratify  har  for  what  ahe  haa  done,  and  put 
her  away  on  Monday,  and  never  see  her  more. 

Cottiite/.  I  think  you  lodged  in  the  hooan 
withherP 

Berkley.  No;  hot  I  wafa  neighbonr,  and 
was  very  freouently  there. 

Countel.  bid  you  aee  any  thing  to  canaa 
yo«  to  mialmst  that  there  waa  any  tning  mom 
than  ordinarr  betwixt  them  P 

Berkley.  No  cauae  at  all,  that  1  know  of. 

Mr.  Blake  and  his  wife  sworn. 

Sol.  Gen.  Mr.  Bbke,  pray  do  yon  know 
Mra.  Baynton  P — Blake.  Yes,  Sir. 

Sol.  Gen.    How  long  have  you  known  har  P 

Blake.  About  twelve  yeara. 

Sol.  Gen.  Pray  is  she  a  country  lady  that 
has  got  a  good  jointure  P 

BUake.  I  know  nothing  but  that  ahe  works 
for  her  Uving. 

Soi.Cen.  Hath  ahe  any  eatote  in  the  country^ 

Blake.   None  aa  1  know  of. 

Coumel.  Do  you  know  the  priaoner  at  the 
bar  ?— Blake.  Yes,  Sir. 

Comuel.  Where  did  he  lodge  at  any  time  P 

Blake.  He  lodged  at  my  houae. 

Countel.  How  long  P 

Blake.  About  6  or  7  months. 

L.C.  J.  HoU.  Where  is  your  honaeP 

Blake,  in  Red  Lyon  Snreet. 

h.  C.J.  Holt.  What  other  lodgers  had  yon 
at  the  aame  time  P 

Blake.  I  liad  a  parliament  man  lodged  with 
me  at  the  same  time. 

L.  C.  J.  HoU.  Where  did  Mra.  Baynton 
fodgeP 

Blake.  In  the  oppoate  room  againat  thn 
gentleman. 

L.C.J.  Holt,  HowkmgtimeP 

Blake.  About  seven  months. 

Coumel.  How  long  waa  Mra.  Baynton  gone 
from  yonr  house  before  thw  matter  happened  P 

Blake.  About  fire  or  aix  weeks. 

L.  C.  J.  Holi,  How  long  before  Michadmaa  P 

Blake.  I  cannot  cerlamly  tell ;  bnt  i  be- 
lieve much  about  that  time. 

ComnseL  When  they  were  in  your  honae, 
what  did  yon  aee  betwijrt  them  P 

Bhke.   Nothing  of  any  harm  aa  I  know  of. 

L.  C.  J.  Holt.  Mr.  Bkiko,  did  you  nercr 
aee  any  harm  by  Mra.  Baynton  P 

BUke.  Not  aa  I  know  of. 

Sol.  Gen.  Do  yon  know  whalher  aha  lay  m 
atyonr  honaeP 

Blake.  I  know  not;  for  onght  I  know  alw 
night :  I  know  nothing  of  women'a  lying>ki. 

Mr.  IFalBsaian  called  and  awonu 

Sol.  Gen.  Were  yon  oneof  the  baiKAp  Ibnl 
irreated  Mrs.  Buaby  and  Mra.  AawlhM  f 

Wakemmm.  1  waa  the  man  that  eieontod  tlM 
■Moekal'a  cowt  wti^  and  airastod  them. 

U C. J. flair.  WiM omfloyidyoaf 
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Wakemat$.  Mr.  Hartwell. 

L.C.J.  Ho//.  Were  you  at  Mr.  HariveU'i 
house  P 

Wakemun,  My  lord,  I  will  tell  you  the  truth 
of  the  matUT :  on  Wednadfty  before  they  were 
arrested,  Mr.  Hartwell  was  at  my  house  to  see 
for  me ;  but  being  not  at  home,  but  in  the 
cmiatiy,  I  came  home  about  11  at  ni^bt :  my 
dangfater  said  to  me,  there  was  a  writ  left  by 
Mr.  Hartwell  for  me  to  be  serf  ed,  ami  it  most 
be  done  to-morrow  morning.  On  the  mominr 
he  came  to  me,  and  said,  Mr.  Wakeman,  wiR 
you  execute  a  writ  ?  be  carried  me  to  the  M  itre> 
tavern,  and  called  for  a  pot  of  ale  and  a  bottle 
of  white- wine,  and  we  had  a  toast  and  some 
cheese.  While  I  was  tbere,  one  Mr.  Holt  came 
in,  a  mao  that  I  nerer  saw  in  all  my  life,  and 
said  the  business  cannot  be  done  this  day. 

L.  C.  J.  UoU.  What  day  of  tbe  week  was 
thisf 

Wakeman.  Thursday ;  he  appointed  me  to 
call  upon  him  at  nine  next  morning.  He  said. 
If  I  came  finit  we  should  get  what  we  had 
before :  he  came  in  before  we  had  dona,  and 
the  man  of  the  house  was  dressing  himself  in 
the  kitchen :  we  eat  a  toast,  and  drank  the 
wine,  and  after  that  we  had  another.  Mr.  Holt 
called  Mr.  Hartwell  out,  and  said,  it  cannot  be 
done ;  by  and  by  he  said  it  might  be  done  ; 
1  do  not  know  what  it  was,  but  they  took 
me  to  Stretton-street ;  Blr.  Hartwell  and 
Mr.  Spnrr  wa.^  with  me :  I  was  ashamed  to 
slaad  in  the  street,  so  I  went  into  an  alehouse, 
and  drank  a  single  pot  of  drink. 

So/.  Gen.  Had  tou  seen  Mr.  Swendsen 
Mire  that  morning  r 

Wakeman,  No :  I  never  saw  him  before  in 
all  my  life.  At  that,  if  it  please  your  honour, 
Mr.  Hartwell  and  Mr.  8purr  went  before,  and 
bid  me  follow  the  coach.  I  did  so  as  near  as  I 
eouM.  but  could  not  keep  pace  with  the  coach, 
being  lame ;  but  at  Dartmouth  Ground  Mr. 
Spnrr  stopped  the  horses,  and  then  I  came  up 
to  the  coach  ;  and  Mr.  Hartwell  1  suppose, 
pne  the  word  of  arrest,  and  into  the  coach  he 
went ;  but  I  did  not  go  in  bocause  there  was 
ii>  room,  but  rid  bt*hind  it.  The  coach  was 
ordered  to  go  to  the  Star  and  Garter- tavern  in 
Drory-lane.  When  we  oame  there,  we  went 
iato  a  back-room ;  and  the  gentlewoman  that 
Ud  a  band-bux  said  to  Mrs.  Ilawlins,  1  will  go 
li  some  of  vour  friends. 

L.  C.  J.  Holi.  What  did  they  do  in  Stretton- 
groundsF 

Wakeman,  They  were  arrested  there :  tbe 
reotlewoman  was  carrieil  by  Mr.  Hartwell  to 
kii  hooaCy  and  1  foltowed  them  ;  b^it  meetuig 
vitb  a  gentlewoman  of  my  acquaintance,  she 
Mpped  me.  When  I  came  to  HartwelPs 
>,  wliere  is  she?  said  I.  They  told  me 
W9M  below  stairs.  1  said  I  had  a  little 
leb^here,  that  will  detain  me  about  an 
koar :  he  gave  me  leave  to  go.  When  1  went 
•St,  Ht.  HoH  called  me  over  tbe  way,  and 
idbed  me  if  Mr.  Hartwell  was  at  home  ?  I 
M,  Yes.  And  ia  the  young  gentlewoman 
kietoor  I HlNwise  aaid,  Yet.    He  led  ne 


to  the  Five  Bells  in  Wksh-street,  into  a  rooal 
where  there  were  three  boxes,  and  carried  ne 
to  the  middlemost  box,  and  there  was  a  gen- 
tleman. 

CounteL    Was  it  the  prisoner  at  the  bar? 

Wakeman,  Yes,  I  think  so.  At  that  Mr. 
Holt  filled  me  a  full  glass,  which  I  drank  off; 
and  I  told  him,  I  was  goins;  to  do  some  busineM 
in  St.  Martin's.  And  when  I  had  done  that,  I 
went  to  Hartweirs  house  a«;^in  :  I  enquired  ftr 
the  gentlewoman.  Mrs.  Hartwell  said  her 
huslmnd  was  gone  along  with  the  gentlewoman 
to  Holbom  to  make  an  end  of  the  matter,  t 
asked  her,  whereabouts?  She  said  at  the  Vine- 
tavern.  I  went  thither,  and  asked  for  Mr. 
Hartwell.  There  was  be,  and  Mr.  Butler,  and 
a  tallow-chandler  going  to  eat  steaks :  thejr 
invited  me  to  eat  some  with  them ;  which  I  dkl. 
Mr.  Holt  came  into  the  room  two  or  three 
times :  then  Mr.  Holt  told  me,  I  was  discharged 
of  my  prisoner ;  so  away  I  went. 

L.  C.  J.  Halt,  You  were  eating  steaks,  yon 
say,  at  the  Vine- tavern ;    Was  she  there  then  f 

Wakeman,  There  is  a  court  against  the 
tavern,  and  I  saw  tbe  gentlewoman  lookiug 
out  of  tbe  Vine- tavern,  where  there  were  new 
sash-windows ;  as  1  came  over  the  way 
through  the  court,  this  gentlewoman  looked 
out  of  the  window. 

L.  C.  J.  Holt    What,  before  you  went  in  ? 

Wakeman,  Yes,  my  lord ;  but  I  went  in  and 
saw  him  alone,  but  knew  not  whom  he  was. 

L.  C.  J.  Holt.  Did  you  see  Mrs.  Rawlins 
there. 

Wakeman.    No,  not  at  the  tavern. 

Sol.  Gen.  When  Hartwell  took  away  this 
gentlewoman,  did  she  go  away  quietly,  or  did 
Mrs.  Busliy  and  she  make  an  outcry  r 

Wakeman.    She  was  a  little  frighted. 

L.  C.  J.  Holt.  Where  was  it  you  first  saw 
Mr.  Swendsen? 

Wakeman.    At  the  Five  Bells  tavern. 

L.  C  J.  Holt.  When  was  it  you  saw  him 
there? — Wakeman.    About  twelve  a-clock. 

L.  C.  J.  Holt.  Where  was  it  he  gave  yon 
the  pot  of  drink  ? 

Wakeman.  At  the  Five  Bells ;  but  it  was 
Mr.  Holt  that  <;ave  it  me. 

L.  C.  J.  Hoit,  How  many  were  there  in 
company  there? 

Wakeman.  Only  Mr.  Holt  and  Mr.  Swendsen. 

Counsel.  What  was  the  occasion  of  your 
going? — Wakeman.    Mr.  Holt  calleil  me. 

Counsel.  When  was  it  you  saw  bim  out  of 
the  window? 

Wakeman.  About  an  hour  and  a  quarter  after. 

Counsel.  What  answer  did  you  give,  when 
they  asked' you  where  the  gentlewoman  wasf 

Wakeman.  I  said,  she  was  at  M  r.  Hartwell's. 

Counsel.  Vou  said  you  served  a  writ  on  Mrs. 
Rawlins,  had  you  no  process  against  Mrs. 
Busby? — Wakeman.    No,  none  at  all. 

L.  C.  J.  Holt.  On  what  account  did  you 
keep  Mrs.  Busby  ? 

Wakeman.  I  did  not  keep  her;  but  one 
Spurr  was  employed  to  do  it. 

Goaase/i   Xon  came  back  to  Mn.  Busby^a; 
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did  not  yoo  sty  that  you  had  been  with  a  ymuiff 
gentlewoman,  who  was  eatui((  fowls  and  bacon  P 

WakoMH.  Mr.  Hartwell  asked  dm  to  eat 
■ome. 

Omnul,  Did  you  not  shew  Mrs.  Bosby  a 
writ,  and  read  it  to  berP 

Wakeman.  1  could  nerer  read  a  King's- 
bench  writ. 

L.  C.  J.  Holt.  Can  you  read  a  Marshal's- 
oourt  writP 

Waheman,  Yes,  but  not  the  Latin  of  it 

Counael.  When  you  went  to  Hartwell  at  the 
Vine-tavern,  did  you  ask  for  Mrs.  Rawlins P 

WtJieman,  Yes,  yes  \  1  asked  where  she 
was  P  They  told  me  they  were  making  an  end 
of  it.  My  lonl,  Ihadlike  to  have  forgot;  1 
Mked  where  was  the  prisoner  P  And  Mr.  Uolt 
told  me,  they  had  just  made  an  end  of  the 
business. 

Mrs.  Pleasant  Rawlim^  sworn. 

Sol,  Gen,  Give  an  account  to  his  lordship, 
after  what  manner  you  were  arresled,  and  car- 
ried from  tavern  to  tavern. 

Rawlins,  My  lord,  I  was  arrested  with  ma- 
dam Busby,  and  carried  to  the  Star  and  Garter 
tavern  in  Ururylane. 

L.  C.  J.  Holt,  How  were  you  carried  thi- 
ther P 

Rawlins,  I  was  in  a  coach  going  to  Oscen- 
don  chapel,  when  three  bailiffs  were  about  the 
coach. 

Sol,  Gen,    Where  did  they  carry  you  P 

Ravlins,  They  carried  us  to  the  Star  and 
Garter  in  Drury-laue. 

Sol,  Gen,   Who  did  they  carry  with  yoo  P 

Ravlins,  There  was  Mrs.  Busby,  Mrs. 
Baynton,  and  I,  and  Hartwell  the  bailiff; 
when  wc  cauie  to  the  Star  and  Garter,  they 
forced  me  up  stairs  into  a  back  room,  but  we 
got  into  a  forward  room  ;  but  we  had  not  been 
there  long  till  they  |iarted  Mrs.  Busby  and  f ; 
Mrs.  Baynton  was  ^oue  for  our  friends,  as  she 

Sreteuded.  I  was  in  a  very  great  fright,  but 
Irs.  Busby  saying,  we  will  die  together,  they 
took  me  by  force  Irom  her ;  Hartwell  swore  a 
great  oath,  and  thrust  me  down  stairs,  and 
forced  me  out  of  a  back-door  into  an  alley. 
When  be  went  to  put  me  into  a  coach,  I  cried 
out,  murder ;  then  he  threatened  to  put  me  into 
Newgate.  He  carried  me  to  his  own  house, 
and  nobody  came  to  help  me  a  great  while; 
but  Mrs.  Baynton  said,  that  as  she  was  going 
by  the  door,  she  heard  my  name,  and  came  in 
in  a  mighty  fright ;  she  said  to  me,  madam,  I 
^ty  you,  will  nobody  bail  you  P  She  told  me,  1 
will  send  to  my  brother,  who  shall  be  bail  for 
you.  She  seut  for  him,  he  came  into  the  room, 
and  he  said,  what  is  the  matter  with  you  P  I 
said,  enough  is  the  matter  when  I  am  arreste«l 
fur  200L  and  owe  no  man  a  penny.  Said  he 
In  a  jocose  way,  what  makes  you  affrighted  at 

*  As  to  the  admissibility  of  this  witness,  see 
4  Blackst  Comm.  809.  £ast's  PI.  Cr.  cliap. 
11,  s.  5.  Peake's  Law  of  Evid.  ch.  3,  a.  4. 
Leach's  Hawk.  PL  Gr.  book  9,  o.  i6|/.  78. 


thatP  I  have  a  good  mind  to  arrest  you  myself. 
Then  they  took  me  thence  to  the  Vine  tavern 
in  Holbom,  where  I  was  an  hour  or  two  before 
I  heard  any  thing  of  marrying,  or  any  such 
thing. 

Conn.  What  did  they  do  with  yoo  all  that 
timeP 

Rawlins.  Tliey  got  a  dinner  ready,  and  after 
we  had  dined,  she  uegged  of  me  to  have  her 
brother,  and  said,  that  if  I  did  not  marry  him, 
I  should  be  ruined.  I  told  her^  I  would  do  no- 
thing without  the  advice  of  my  friends.  I  de- 
sired my  friends  to  be  sent  for,  but  they  would 
not  admit  it.  She  kx>ked  on  my  ring  on  my 
finger,  and  said,  let  me  see  your  ring  from  your 
finger.  I  said,  no,  you  shall  not.  She  said,  1 
will  force  it  off.  I  said,  1  will  try  that :  but 
ahe  forced  it  firom  me. 

Prisoner.  Remember  you  are  upon  your 
oath. 

Rawlins,  I  know  I  am.  When  she  took 
my  ring  away.  I  asked  her  what  she  would  do 
with  it ;  she  said,  she  should  go  and  get  a  wed- 
ding rin^  made  by  it.  1  told  her,  I  would  not 
marry  without  the  adrice  of  my  friends.  Away 
she  went  and  bought  a  ring,  and  came  up  tg^in, 
and  said  to  her  brother,  she  had  a  ring.  Well, 
said  I,  give  me  my  ring,  and  do  what  you  will 
with  the  other ;  sne  said,  if  1  did  not  marry 
her  brother  I  should  be  ruined  for  ever.  There 
was  a  minister  in  the  house,  whom  they  said 
had  been  there  about  a  quarter  of  an  hour,  but 
I  supposed  long[er;  they  bronght  him,  with 
the  clerk,  up  stairs ;  the  parson  saying,  1  hear 
there  is  a  couple  to  be  married ;  he  asked  no 
questions,  but  told  me,  if  I  did  not  marry  thii 
gentleman,  1  should  be  sent  to  Newgate  and 
ruined  for  ever. 

Coun,  Give  an  acconnt  of  what  wai  done 
after  the  buying  the  ring. 

Rawlins,  When  they  brought  the  ring,  they 
said  to  me,  will  you  be  married  or  nop  I 
answered,  I  will  not;  there  are  none  of  my 
friends  here,  and  1  will  not  marry  without  the 
coii.<iont  of  my  friends.  They  said,  if  I  did  not 
I  should  be  ruined  for  ever.  So  with  many 
threats  and  persuasions,  they  at  last  prevaileil 
with  me  to  marry.  I  was  forced  to  marry  hiia 
out  of  fear,  not  of  going  lo  Newgale,  but  of  be- 
ing murdered. 

Coun.  Where  did  they  carry  yoo? 

Rawlins,  To  Blake's  house  in  Red  lion- 
street,  Holbom. 

L.C,  J,  Holt,   What  time  of  day  was  it. ^ 

Rawlins,  I  cannot  give  an  exact  aocoont  ; 
but  I  think  it  was  candle -tight. 

Prisoner,  It  was  about  twelve  o'ctock  at 
noon. 

L.  C.  J.  Holt.  What  time  waa  it  that  you 
were  manrie«l  P 

Rawlins,  My  lord,  it  was  abotit  three  o'clock. 

L.  C.  J.  Holt,  When  you  went  to  Blake's 
house,  who  was  with  you  there  P 

Rawlins,  None  but  Mr.  Swemben,  Mrs* 
Baynton,  and  1. 

L.  C.  J.  HoU.  WaathcK  uij  Ibreejarthreiti 
nted  wkM  ja«  w«m  tl  Btam  kMNf 
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Rnplins^   Yet|  thtre  was,  my  lord. 

L.  C.  J.  JBiE;/^  OiveMMOOantof  it 

RmpIuu.  Tbev  thrust  me  up  suira,  umI  or- 
to  have  a  bad  sheeted.  Mrs.  Baynton 
iaid  to  me,  nndress  and  p^  to  bed.  1  said,  I 
would  not  She  said,  Ae  wouiti  pluck  my 
doaths  off  my  back.  I  said,  she  snoiiU  not. 
She  said,  ahe  would  pluck  off  my  ckuohs  and 
Bpake  me  tfo  to  bed. 
.    CoMi.  What  did  shedo  with  you? 

RamlinM,    She  put  roe  to  bed. 

CoHfi.    Did  slie  use  any  ? ioleoce  with  you  ? 

EdtmlJMt.  Such  violeoce  that  made  me  ffo  to 
bed.  ^ 

L.  C.  J.  Holt,  How  came  you  to  be  re- 
leased? 

RawUms.  It  was  Saturday  morning  before  I 
was  released ;  there  was  sume  of  my  friends 
oansa  to  the  place  where  I  was. 

L.  C.  J.  HoU,  Then  you  were  with  him  all 
niffht  P— liavd'AS.  Yes,  my  lord. 

L.  C.  J.  HoU.  Mr.  Swendsen,  will  you  ask 
her  any  questions  P 

Friioner.  She  must  be  my  chiefestxeri- 
deace,  my  lord,  when  the  witnesses  come ;  ahe 
muat  be  the  chiefiest  of  them  all. 

L.  C.  J,  Holi,  You  will  not  ask  her  any 
qnestiooa  now,  but  when  tlie  witnesses  are 
caHedP 

Pri$oner.  My  lord,  1  presume  she  does  not 
ffO'Out  of  court.  [Orders  given  for  her  to  sit 
down.] 

M.  Gen.  We  have  done  with  our  evidence 
at  present. 

L.  C.  J.  Holt,  Mr.  Swendsen,  what  do  you 
aaawer  to  the  evidence  P 

Frituner.  My  lord,  I  am  very  much  unpre- 
pared for  a  trial  at  present. 

L.  C.  J.  Hult.  Why  so  P 

Prisoner.  Because  I  had  but  little  time  for 
preparatioii,  and  I  am  not  prepared,  I  desire 
that  1  may  be  allowed  counsel. 

L.  C.  J.  Holt.  No,  no,  it  cannot  be  allowed 
you ;  and  as  for  the  time  <»f  your  trial,  you 
were  told,  ify^^  would  shew  (pood  cause  to 
have  it  put  t'ffl^et,  the  court  would  have  done  it. 

Fritaner.  Then  1  ho|ie  if  I  speak  anv  ihinsf 
that  may  be  prejudicial  lo  my  cause,  tnat  the 
court  will  not  take  advantH|^  from  it.  The 
firat  time  I  was  at  Mrs.  Nightingale's,  1  was 
desirad  by  Mrs.  Busby  and  Mrs.  Baynton  to 
make  a  liowl  of  punch,  which  1  did ;  and  vie 
ware  very  merry  over  it;  then  1  inviteiJ  them 
In  yo  on  board  a  ship,  which  they  all  did,  and 
wa  u  a  short  time  became  very  well  acquainted. 
My  lord,  1  desire  my  wife  may  stand  by  ber- 
ieif,  and  none  of  them  near  her. 

L.  C.  J.  Holt.  There  is  none  near  her  that 
will  hurt  her. 

Frimmer.  My  lord,  I  beg  she  may  staud  by 
herself,  that  1  may  have  a  fair  trial ;  I  pray 
jam  ionlahip  to  grant  me  thb  favour.  My 
lord,  will  you  please  to  grant  it  P 

JU  C.  J.  Holi.  Must  1  grant  it  only  for  your 
kmmur? 

Frimmtr.  It  ia  not  a  humour,  my  loid,  but 
if  AgMit  aon>aqqcP0a  to  aps t  will  your  Wrd- 
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ship  grant  dm  itf  I  beg  it,  my  kwd,  fir  it  is 
the  most  material  thiag  I  have  to  ask ;  I  bag 
all  those  people  may  b%  removed  fWmi  her ;  it 
b  the  greatest  and  moat  material  thing  I  have 
to  say. 

L.  C.  J.  Holt.  1  am  sorry  for  it. 

Prisoiier.  It  is  so ;  good,  my  lord,  grant  me 
that. 

L.  C.  J.  Holt.  There  is  nobody  near  her 
tliat  concerns  you  at  all. 

Pritoner.  There  are  those  by  her  that  will 
do  me  no  kindness.  [Then  she  was  ordered  to 
be  removed.] 

Sol.  Gen.  My  lord,  her  standing  there  is 
enough  to  disorder  her. 

Pristmer.   My  lord,  she  is  very  well. 

L.  p.  J.  Holt.  Remove  her  a  little  further. 

CoHti.  My  lord,  he  does  it  on  pui^poae  to 
fright  her. 

Pruoner,  We  went  (as  I  was  telling  your 
lordship)  aboard  a  ship,  and  they  invited  me  to 
come  tne  week  folk>wing,  to  partake  of  a  treat ; 
accordingly  1  went,  and  there  was  one  Mr. 
Pugh,  anu  he  and  I  made  a  bowl  of  punch. 
Mr.  Pugh  at  that  time  courted  Mrs.  Rawlina, 
and  that  little  time  I  was  acquainted  with  her, 
I  diaoeraad  ahe  had  a  kindness  for  me,  aa  I 
had  for  her ;  and  I  told  her  1  could  not  be  easy 
while  she  suffered  Mr.  Pugh  to  kiss  her ;  she 
desired  me  to  be  easy,  and  it  should  be  reme> 
died. 

L.  C.  J.  Holt.  Nra*  Rawlins,  do  you  remem* 
her  any  such  thinffP 

Rawlins.  My  lord,  I  do  not  remember  any 
such  thing,  or  tnat  any  such  words  ever  cama 
out  of  my  mouth. 

Prisoner.  Did  not  yon  aay  thia,  Mrs.  Raw« 
lins,  Mrs.  Swendsen  1  should  say,  did  not  yoo 
say,  if  1  would  not  sit  by  you,  you  would  not 
eat  a  bit  or  a  crumb ;  when  1  sat  by  yon,  aod 
proffered  my  place  to  another,  can  you  aay  yo« 
were  not  offended  P 

Rawlins.    No,  1  waa  not 

Prisoner.  Are  yuu  not  upon  yoqr  oathP  did 
not  you  give  me  some  encouragement  T 

Hmwlins.    I  do  not  know  how  I  oould  abew 


it  you,  1  know  not  of  any  such  thinff. 

L.  C.  J.  Holt.  You  ought  tospaak  the  troth, 
because  his  life  depends  upon  it.  Did  you,  in 
the  first  place,  ever  admit  of  hia  courtship,  im 
order  to  marry  you  P 

Rawlins.  No,  my  lord,  I  do  not  remember 
any  such  thing. 

L.  C.  J.  Holt.  Did  you  ever  show  any  kind- 
ness to  him  upon  any  such  account  P 

Rawlins.  No,  I  do  not  know  1  ahewed  him 
any  more  kindness  than  all  the  rest  of  the  fa* 
mily  shewed  him. 

JL.  C.  J.  Holt.  Was  you  ever  in  his  com* 
psny  alooeP — Rawlins.  No,  my  k>rd. 

Prisoner.  To  give  me  more  ease  and  satii- 
taction,  ai^eriUnner  we  had  our  bowl  and  wal- 
nuts, Mrs.  Swendsen  peeled  the  kemala  and 
gave  them  to  me ;  ahe  gave  them  faster  than  I 
could  eat ;  she  heaped  my  plate  with  theflil 
ev«ry  one  at  the  table  took  notice  of  it,  and  aho 
jogged  QM  with  her  knoay  that  Ithoaldtako 
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them,  atii]  gtre  soine  to*  Mn.  BaynUm,  and 
bid  her  take  them  and-cn?e  to  me. 

L.  C.  J.  EdL  Mra.  Butby,  were  yoo  there  f 

Buf^y.    Yet,  my  lord. 

L.  C.  J.  Holt.  Did  you  see  any  thing  of  tfait 
kbd  ?— Btts6y.    No,  my  lord. 

PrUoner.  Will  your  lordship  be  pleated  to 
•tic  her  yourself? 

L.  C.  J.  Holt,    Mrs.  Rawlins,  did  you  ever 

SiTe  peeird  walnuts  to  him,  or  send  them  to 
im  in  particular  f 

RawUnt,  No,  my  lord,  I  do  not  know  that 
I  was  more  kind  to  him  than  the  rest  of  the 
•onpaoy. 

Pritoner.  E? ery  body  took  notice  of  it,  and 
Bf  r.  Pug^  in  particular. 

L.  C.  J.  Helt.  What  do  yon  say,  Mr. 
Swendsen  ? 

Pritoner.  My  lord,  Mr.  Pugh,  ifh#»weTe 
here,  would  say  the  same  as  1  do.  He  was 
mfraid  I  should  get  away  his  lady. 

L.  C.J.  Holt.    Where  is  he  P 

Court.    He  is  in  the  court. 

L.  C.  J.  Holt.  You  may  ha?e  him  for  a 
^Itnesw,  if  you  will. 

Pritoner.  More  than  this,  before  he  went 
away,  she  told  him  she  did  not  care  for  him ; 
this  she  s|K>ke  to  make  me  more  easy  still. 
This  1  beliere  Mr.  Pugli  can  witness,  inasmuch 
at  madam  Busby  complained  to  her  about  it, 
at  Mr.  Scoreman's  the  picture-drawer's,  who  is 
one  of  my  evidences ;  I  desire  he  mav  be  called. 

L.  C.  J.  Holt.  Well,  let  him'^be  called. 
[So  he  was  calletl,  and  came.] 
'  L.  C.  J.  Bolt^  Hear  ye,  be  calls  yon  to  be 
a  witness,  you  are  not  to  be  upon  your  oath,* 
but  are  under  the  highest  obligation  to  tell  the 
tmtb. 

Scareman,  While  T  was  drawing  a  gentle- 
wonuan's  picture,  Mrs.  Baynton*s,  there  was  a 
tire,  it  began  to  be  cold,  they  fell  into  diseomne 
about  Mr.  Swendsen  and  Mrs.  Rawlins,  Mrs. 
Busby  lias  there  at  the  same  time,  they  fell 
Into  disoumve  about  Mr.  Swendsen  and  the 
younglady. 
•    L.C.  J.  Hblt.    Was  she  there f 

Scoreman.    Yes. 

L.  C.  J.  Holt.    Where  was  it  r 

Hcoreman.  At  my  lodgings ;  there  were  Mrs. 
'Busby,  the  young  lady,  and  Mrs.  Baynton. 

L.  C.  J.  Holt.  Whose  picture  were  yon 
driwing? 

Scareman.  Mrs.  Baynton's.  They  fell  into 
tlisooorse  relating  to  a  matter  of  k>Te  between 
Mr.  Swendsen  and  the  young  ladv.  She  saM 
the  young  lady  had  a  love  for  Mr.  Swendsen 
more  than  the  other. 

L.  C.  J.  Holt.    You  heard  her  say  sof 

Scoreman,  No ;  but  1  can  say  Mrs.  Baynton 
said  so. 

L.  C.  J.  Holt.    But  teH  us  what  Ton  heard. 

Scortman.  She  should  have  said  ao,  1  did 
not  hear  her  myself,  but  afWwards  upon  a  dis- 
eourse  she  afterwards  aakt,  Wbit  sbo  kad  saki 
abe  woubl  stand  to. 
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L.  C.  J.  Holt.    What  did  she  say  T 

Scoreman.  1  do  not  know  that  she  sakl  sa 
or  not. 

Pritoner.  My  lord,  mar  I  speak  it  as  welt 
as  I  can  ?  He  cannot  speak  English  right,  I 
wiN  speak  it  to  him,  my  Icntl. 

L.  C.  J.  Holt.  No,  no.  Did  you  hear  Mrs. 
Bosby  say  any  thing  ?  What  did  she  say  ? 

Scoreman.    In  way  of  discourse  she  said  so. ' 

L.  C.  J.  Holt,  What,  in  way  of  disconrset 
did  she  say  nothing  ? 

Scoreman.  I  heard  the  Isdy  say  only  that 
word.  That  all  she  said  she  would  stand  to. 

L.  C.  J.  Holt.  What  did  you  hear  them 
Ulk  about? 

Scoreman.  They  were  playing  at  cards,  and 
she  took  up  the  tricks  of  Mr.  Swendsen,  which 
discovered  love. 

L.  C.  J.  Holt.  The  question  is,  Whether 
you  did  hear  tlien  speak  any  thing  of  luve,  or 
not? 

l^isoner.  My  lord,  he  would  speak  better 
with  an  interpreter. 

L*.  C.  J.  Holt.  Let  an  interpreter  be  called 
for. 

L.  C.  J.  Holt.    What  countryman  are  youf 

Pritoner.   My  lord,  he  is  a  Dane. 

SThe  interpreter,  a  jury -man,  was  sworn  ; 
beginning  to  talk  with  Mr.  Scoreman,  and 
then  he  said.  He  is  none  of  my  country*  be  ia 
a  Dutchman,  I  do  not  understand  him  .J 

L.  C.  J.  Holt.  He  speaks  English  well 
enough. 

Prisoner.  Very  vieTl;  but  he  knows  not 
where  he  -b^ns :  he  would  say  what  Mre. 
Busby  and  Mrs.  Baynton  were  speaking,  but 
knows  not  how  to  utter  himself. 

L.  C.  J.  Holt.  He  cannot  say  any  thing 
for  you. 

Scoreman.  I  heard  but  a  few  wordi,  and 
cannot  say  much  of  it. 

L.  C.  /.  Hoit.  Yon  must  have  a  better  wit- 
ness,  or  you  are  in  a  dangerous  condition. 

Primmer.  My  lord,  Mr.  Pugh  complained 
to  madam  Budby,  that  she  slighted  him  very 
mudi. 

L.  C.  J.  Holt.    What,  for  love  o^ you  P 

Pritoner.  Yes,  my  loril,  1  coo'id  tell  yon  of 
divers  things  that  pass  between  lovers,  that 
would  be  impertinent  for  me  to. relate  to  wise 
men. 

L.  C.  J.  Holt.   I/d  us  hear  some  of  them. 

Pritoner.  When  we  were  by  oltarMlvts,  ahe 
kisMd  me;  and  s^oaeced  me  by  the  hand, 
when  we  walked  pnvately  in  the  garden. 

L.  C.  J.  Hoit.   Did  she  kiss  you  f 

Pritoner,  Yet,  ray  lord,  and  sqneeied  me 
often. 

L.  C.  J.  Holt.  Did  you  not  think  her  very 
coming  f 

Pritoner.  Yes,  I  dkl ;  and  wlm  we  talked 
of  marriage,  she  iseemed  to  be  very  well  pleased. 

L.  C.  J.  Holt.  Mn.  Rawlins,  you  bear  what 
be  says:  did  yon  squeeze  him  by  Uie  band  and 
""^wbimP  IsittmeP 

JRflvibpt*  If0|  ivv  kisdi  1  did-D#MOwtiioh» 
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Bol  I ;  and  as  for  walking  in  the  garden,  I  did 
iiot  walk  intbe  garden  alone  nith  biin. 

Prisoner.  I  could  naention  a  great  many  of 
these  little  thinirs ;  but  it*  she  denies  tbcm  I 
cannot  help  it.  My  lord,  the  last  time  1  was 
at  the  house  we  had  a  barrel  of  oysters ;  1 
9tood  with  my  bands  behind  me,  and  as  she 
passed  by  at  any  time,  she  gave  me  squeezes 
l>y  the  hand. 

L.  C.  J.  Holt.  What  say  you  to  this,  Mrs. 
Rawlins  ? 

Rawliru.  My  lord,  1  did  not  do  so,  upon 
my  oatli. 

L.  G.  J.  Holt,  She  says  she  did  not  do  it, 
upon  her  oath. 

Prisoner.  Now  for  the  matter  of  fact ;  as 
for  the  arrest,  I  never  knew  any  thing  of  it, 
directly  or  indirectly,  4ill  1  saw  her  at  the  bai- 
liff's bouse. 

L.  C.  J.  Holt.  If  she  did  know  any  thing 
of,  or  was  consenting  to  the  arrebt,  why  did 
you  force  her  to  the  ta?em,  and  marry  her 
witli  a  parson  you  had  provided  for  that  pur- 
pose ? 

Prisoner.  She  married  me  with  as  much 
•freedom  as  oould  be  in  a  woman. 

L.  C.  J.  Holt.  What  say  you  to  that,  Mrs.  ? 

Prisoner,  Will  your  lordship  please  to  ask 
lier,  whether  I  offered  any  violence  to  her  either 
by  word  or  deed  ? 

L.  C.  J.  Holt.  Mn.  Rawlins,  give  an  ac- 
count how  you  were  carried  from  the  bailiff's 
bouse. 

RawUns,  My  lord,  when  I  was  at  Hartwdl's 
the  bailiff's  house,  Mrs.  Baynton  pretended  to 
come  accideotally  by,  and  toat  she  heard  my 
Toice,  and  came  m  and  said,  How  do  you  do, 
Mrs.  RawUns?  You  know  how  I  do,  said  1. 
She  pretended  to  help  nie,  and  proposed  to  go 
to  her  brother  to  bail  me ;  and  ne  came,  and  1 
^as  carried  from  thence  in  a  ooach  to  the  Vine 
tavern.  »[She  was  asked  whether  he  came 
into  the  coach  to  her?} 

Raalins,  Yes,  be  did. 

L.  C.  J.  Hoit.  Did  you  cry  out  when  ikhey 
putyou  into  the  coach  ? 

Kawlins.  No,  my  lord,  I  did  not  cry  out 
then,  1  made  no  noise  then. 

L.  C.  J.  Holt.  What  did  he  do  then  ? 
,  RawUm,  They  carried  me  to  the  Vioeta- 
Tem  a  prisoner. 

SoL  uen.  She  went  wiQingly  enough  from 
HartweU's  house  to  the  Fme  Uvem,  oecauae 
ihe  thoHffbt  that  there  she  should  be  bailed. 
.    L.  C.  J.  Holt.  Mrs.»  What  was  the  pretence 
of  your  being  carried  from  HartweU's  nouse? 

JUmlku.  Mjr  lord,  they  would  not  tell  me 
belbre  they  carried  me  to  the  place. 

L.  C.  J.  HoU.  Mr.  Swendsen,  will  you  ask 
aBj  otlier  questMus? 

Prisoner.  Not  yet,  my  lord.  I  desire  the 
p^noa  may  bewailed  that  married  us.  (Which 
was  done.) 

L.  C.J.Holt.  Cone,  doctor,  you  are  not 
ppiii  your  oath  $  How  came  yoa  to  be  con- 
otmed  in  this  OMtch  ? 


..JPorum.  My  kird,  it  wu  at  the  Tiott  tavem 
WDcrt  I  saw  tMm,  in  Holbom. 


L.  C,  J.  Holt.  Was  it  the  Mitre  or  the  Yine  T 

Parson.  The  Vine,  1  believe,  my  lord. 

L.  C.  J.  Holt.  How  came  you  there  ? 

Parson.  There  was  a  gentleman  fetched  m^ 
and  the  clerk  from  the  F^et. 

L.C.J.  Holt.  What  to  do? 

Parson.,  He  said  there  was  a  gentlemaA 
there  to  speak  with  us.  When  we  came  there^ 
the  clerk  and  I  went  up  one  pair  of  staurs  and 
drank  a  pint  of  wine.  Then  we  were  led  into 
another  room  ;  I  asked  him  what  1  was  to  do? 
He  told  nn^,  for  to  marry  him  to  that  young 
gentlewoman. 

L.  C.  J.  Holt.  Was  there  a  licence  ? 

Parson.  Yes,  when  I  saw  the  licence  I  read 
it,  and  saw  it  a  true  licence  ;  Theu  1  asked 
the  gentlewoman  her  name,  to  know  whetlier 
it  was  the  same  that  was  in  the  licence  ;  and 
found  it  was  the  same. 

L.  C.  J.  Holt.  Was  it  written  in  the  licence, 
that  the  marriage  was  to  be  performed  at  the 
Vine  tavern  ? 

Parson.  No,  my  lord,  but  a  blank  was  led, 

L.  C.  J.  Holt.  Did  you  take  the  queen's 
dntv? 

Parson.  No,  my  k)rd,  but  returned  their 
names  to  the  supervisor:  My  lord,  wlien  I 
asked  her  name,  I  also  a&ked  her  whether  sh* 
was  willing  to  be  married  ?  She  said  she  was 
willing,  and  another  gentlewoman  was  with 
her,  that  said  she  was  her  sister :  I  snid  to  her  ; 
Madam,  if  you  consent,  and  vour  sister  is  will- 
ing, here  is  a  licence,  ibr  1  believe  there  is  no 
danger  to  marry  you. 

Jj.C.  J.  Holt.  Did  yon  ask  her  any  other 
way  than  in  your  form.  Will  you  have  this 
man  to  your  wedded  husband  ? 

Parson.  I  asked  her,  whether  she  was  will- 
ing to  marry  ?  She  said.  Yes,  she  was  willing. 

li.  C.J.  Molt.  But  did  you  ask  her,  before 
you  did  the  office? 

Parson.  Yes,  my  lord,  I  did,  and  she  con- 
sented to  it. 

Counsel.  Pray  who  was  the  person  that 
came  to  the  Fleet  to  you,  to  carry  you  to  the 
tavern  ?  Was  it  the  g^eman  at  the  bar  f 

Parte*.  No,  it  was  Jiot  him. 

Mr.  Mountam.  How  Um^  was  it  before  yoa 
went  to  him,  after  you  went  mto  the  tavern  ? 

Panon.  My  clerk  and  1  went  in,  and  sat 
the  drinking  a  pint  of  wine,  about  a  quarter 
of  an  hour,  then  we  went  to  the  gentleman. 

L.  C.  J.  Holt.  Do  you  think  that  they 
should  grant  li(»ices  to  marry  in  a  tavenii  and 
out  cf  canoni^  hours? 

Parson.  I  never  did  it  in  all  my  life  before, 
and  never  will  do  it  again. 

Sol.  Gen.  What  was  the  reason  why  you 
were  conducted  into  another  room,  and  not 
where  they  were  ? 

Parson.  I  know  not  the  reason. 

Sol.  Gen.    How  long  were  you  in  the  room 
where  they  were  ? 

Parson.  1  cannot  well  tell. 

L.  C.  J.  Holt.  Did  you  marry  them  as  soon 
as  you  came  in  f'-^Parson*  Almost  as  soon. 

Mr.  Jk&Kiilsigttc.  Did  you  ever  marry  any  at 
a  tavern  belbrer—Parfoft.  No/mylora. 


9U\         T  jdoib:  ma^tuiim 

IkL&mk  Win  jMT  ItiMiiA  It  ikmi  tp 
harllw  lioMM  Twi  r 

UC.J.  Jfoft.  It  nay  !m  rend.  Ttttmr 
•MhiMiito  Md  the  Mowt.  Ttit  llMiM  n 
daHA  #0t  l4,  irof.  The  mmei  BMfMi 
gifin4in^intiiep«riifcqf8t  FMri»i  8b«liPtl  $ 
Mi  AaiMi  RswliiM,  IB  th#  pviili  of  8l 

ComiMl.  b  Am  my  Uuk  Uttf 

Tktkm.  Th.  liieRriiabltsklafl,dMltfM 
iNrrfm^my  tela  thapariiheh«ich«f  8t 
Mary  WhiteAMpfll,  Ml  aUtfttk. 

Mr.  Msmmtmni€,  WcreymitBlertiJBadtlia«P 

ParaM.  Boore  the  narriaga  the  deik  and 
I  draak  a  piat^if  wine  ia  the  mn  foooi. 

Mr.  MmnUagite.  Had  yooany  fietndsthca  f 

Pcffoa.  Net  before  they  marriedy  hot  after. 

89L  Om.    Pray,  dir,  did  yeu  haipeak  a 
dhmar  before  the  marriageP 
^  Pafum.  N09  Sir,  the  geatlemaabci^olMa 
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VMktr.    No.  lay  Ml  I 'hat  I 
the  bar  at  that  tima. 

L.  C:  J.  JBblr.  Didyaahett-aayaeiier 

WM&t.  No,  ny  lord. 

L.C.J:]lalt.  Did  yen  hearer  a  fiaddiBgr 

WMgr.  Yea,  aay  lerd. 

P^teair.  My  hard,  «iH  yea  be  aliMed  t# 
aA  her,  if  the  waa  net  had  bmreihe  Reooider» 
aod  pioiaiieil  a  reward,  if  aha  woold  aay  aay 
thiagibrthefarterthsar      ' 

h.C.J.HoU.   WhatdoyoaiaytothiaP 


any  thiB|^,  and  di 


WMer:    My  laid,  ealjr  thy,  thai  if  I 
iBo  disooTefed  a 
aaytroul 
L.C.J.lfoft.    Were  yea  foat  op  stain  to 


lor  aa?  trouble. 


it,Iahooldhawtto^ 


Mr.  2>aa.  C^edkH  waa  eaMr 

PHfoaJr.  MyIord,Ideriraheniayheadud, 
whether  he  hwd  aay  noise,  or  whether  any 
Melcoee  was  oflRffed  to  the  y  oong  womaa  f 

'Mj.  C.  J.  HoU.  Did  yea  tmr  any  noiae,  or 
ipaiiMlifi  any  rioleQce  ollbred  to  the  young 
wanan  t-^Wtkett.  No,  my  lord. 

Priioarr.   Aek  Mn.  Colchett,  whether  aay 

"^       r  Tidlenoe  waa  ollbred  to  the  young 


^ 


C.J.  floft.  ]  will  adr  her  ^taoeetiaa: 
waa  there  any  noiie  or  rioleaee  uapd  to  the 
joaagladyf 

Mra.  Coieketi,  No,  my  lord,  there  waa  no 
oaiee ;  they  came  in  and  asked  for  a  room,  and 
I  shewed  them  a  lower  room,  bat  tbey  ^ould 
Ml  bare  that,  bnt  went  op.  Soon  after,  Mr. 
Hohthe  tintner  camedoam  and  went  oot,  and 
Mr.  Hartwell  called  for  a  pint  of  wine  for  the 
ooachman ;  but  the  drawer  grumbled  at  it,  and 
aaid  he  did  not  know  who  woald  pay  fw  it. 
Then  Mr.  Hartwell  the  bailiff  told  me  it  waa 
an  arrest,  and  that  tlie  parson  waa  to  be  bail  for 
tiie  bdy,  and  at  that  1  very  nroch  wondered ; 
and  afterwards  they  told  me  there  was  a  wed- 
dng  abore,  which  we  admirrd  at,  that  there 
ahowd  be  a  wadding  and  baifilli(;  and  alier  sfll 
waa  o^er,  the  gentleman  and  the  lady  went  out 
ait  the  back  door,  and  took  coach . 

Piismer.  Did  yon  aee  Mrs.  Owendaeu  dn- 
aontented  when  she  went  out? 

Mra.  Cotchett.  No,  my  lord,  she  seemed  not 
diaeontented;   what  I  know  1  wifl  apeak,  and 


Sarak  Waiter  ealM. 

L.  C.  J.  HoU.  Do  yon  lire  at  the  Yioe  ta- 
vern P—ITtf^lEcr.  Yes,  my  lord. 

JL  C.  J.  HoU.  What  pteoe? 

Wmlker.  Cook,  my  lord. 

L.  C.  i.  Hdii.  Were  yon  in  the  house  when 
tiial  yenny^^eatlewoman  was  carried  prisoner 
lhai\af  aSm  were  you  then  ? 

MMI^.   In  the  Mr,  my  kmL 

hMi.BolL  Did  yon  Inap  the  barf 


the  gentlefblka  to  reeeire  direetione  Ihr  tbo 
suMorf— >Wallter.  Yea. 

BoL  Gem,  When  yon  came  np  into  the 
room,  what  ooadition  was  the  young  gentle-^ 
wonraninP 

Walhtr.  She  sat  at  one  end  of  the  room,  and 
aeoned  to  be  very  melandioly. 

80L  Oen.  How  did  she  Ioq«,  when  she  went 
awayf 

Walker,  Not  melandioly  then.  Whenardta 
were  given  aboat  the  sapper,  I  asked  her  what 
Sanaa  she  wooM  hare ;  she  said  she  woold 
eat  nothing  at  aH. 

Mr.  BhdLe's  Daughter  being  called. 

Pftamer.  Ask  what  she  knew  af  my  wif^? 

BUike,  My  lord,  she  carried  it  reiy  well  j 
the  lady  was  pleased  to  say  that  I  should  wsit 
apon  her.  1  oflhvd  to  poll  off  ber  shoes  and 
stockings  when  she  went  to  bed :  she  held  out 
her  legs,  and  I  pulled  off  her  shoes  and  stock* 
ings. 

Sol.  Oen,  Were  yon  present  at  the  begin* 
niag,  before  she  began  ondressing  T 

Blake.    Yes. 

Sol.  Oen.  When  she  was  come  in,  were  you 
there  all  the  time  ? 

Blake.    No,  I  run  to  and  fro. 

SoL  Gen.  Do  you  know  Mrs.  Baynton  ? 

Blake.    Yes,  Sir. 

Sei.  Gen.  fVay,  did  die  erer  lie  in  at  yoor 
house?— Blaika.   Yes,  Sir. 

Sol.  Gen.  Hath  she  a  husband? 

Blake.    I  cannot  tell. 

L.  C.  J.  flo/r.  Did  you  make  the  bed  in  Mr. 
Swendsen's  chamber  ? 

BIsfte.  Yes,  my  lord,  I  made  it  where  ha 
lay,  I  saw  nothing. 

L.  C.  J.  Holt.  Hew  long  aras  it  after  front 
the  time  they  came  to  the  time  they  went  to 
bed? 

Blake.  I  know  not,  they  oame  into  the  house 
just  about  dinner. 

h.C.  3.  HoU.  What  time  was  it  ? 

Blake.  About  three  or  four  o'clock  in  the  af^ 
temoon. 

L.  C.  J.  HoU.  How  long  was  it  afler  they 
came,  before  tbey  went  to  bed  ? 

Blake.  About  two  hours,  or  thereabout. 

L.  C.  J.  Holt.  Do  yon  thiok  that  nre  or  sis 
o'clock  was  a  fit  time  to  go  to  bed  ? 

Blake.  1  knew  not  whet  waa  betwixt  ttan. 
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Sai.  Gm.  It  h  waml  to  g»  to  Iwd  at  UniI 
time  «t  jonr  houM  P 

Bittke.  No;  1  didBOtkBovwlMtWM  b«« 
twist  tbem. 

Mr.  MtmtOmgue.  What  time  did  they  me 
afiia  ?^BUke,  About  Mf en  o'clock. 

Ht.  Mmmtmgue^  Did  they  lie  at  your  house 
that  eight ?<—JB({aJb<.  No;  they  did aoL 

L.  C.  J.  He/r.  Whett  did  they  go  away  P 

Bkke,  They  went  away  ae  eoon  aa  topper 
was  done. 

Primmet.  MylordyldesTrethemaiybeask- 
ed,  whether  ay  wife  wst  sorrowful  or  disooo* 
tented,  or  unwilling  to  go  to  bed  ? 

L.  C.  J.  HoU.  What  time  was  it  they  went 
tobedP— B/dAe.  Aboot  four  o'clock. 

L.  C.  J.  Holt.  Did  yoa  know  what  thede- 
sign  wasP 

BioAf .  No,  my  kird,  I  did  not  know  any 
•therwise  than  as  Mr.  Swendsen  told  me  the 
young  lady  was  his  wife. 

L.  C.  J.  Hoit.  What  time  did  they  rite 
againP 

Bldte.    About  two  honra,  they  rate  up,  and 


Jndge'l>owt«.  What  tiine  did  they  go  from 
yonrhouteP 

BUk§.  Between  eight  and  nine  o'ekwk. 

li.  C.  J.  HoU.  Where  dkl  they  goP  do  yoa 
Iniow  where  they  went  P 

BMce.  Indeed,  my  lord,  I  cannot  tcIL 

Mr.  Blak$  twera. 

8oL  Otm.  Mr.  Blake,  how  Itng  h^re  jto 
known  Mrs.  Bayntoo  P 

BisAf .    About  twelve  years. 

Sol.  Gen.  Did  you  erer  know  that  Mra. 
Bayalon  bad  a  husbaDd  P 

Bimke.  1  cannot  teU ;  it  was  raporlsd  that 
she  had  one. 

SoLGtm.  Did  you  efor  tee  Mr.  Bayntoo  P 
did  he  own  her  to  be  his  wife  P 

Bimke.  My  lord,  they  did  net  life  with  me^ 
while  he  was  liring. 

SoLOen.  Hoiv  long  hat  he  been  dead  P 

BMe.  I  do  net  certainly  remember;  abovt 
three  or  fMir  years. 

SoLGen.  How  hmg  is  it  smce  Mrs.  Bay  a- 
ton  lay  "in  at  your  house  P 

Biike.    About  four  months  ago. 

SoLGm.  Whenshe  wassuehawoiMaat 
Ikis,  andbrooght  a  gentlewoman  to  yoor  honse, 
and  ordered  a  bed  to  be  made,  how  ntuld  you 
admit  her  into  your  hoote  again  P 

Bkk0.  Ididinotknowthatitwataayeiaa- 
desline  thing. 

I*  C.  J.  Mok.  Hare  yoa  any  dknpo  wit* 
■eseci,  Mr.  Swendsen  P 

Frkdmer.  Let  the  censlabkr  he  called  for. 

L.  C.  /.  EoU.  Whai^pestwos  shall  I  ask 
kun? 

Ji  fcansr.  Ask  him  what  it  was  my  wifesakl 
tohimP 

CsaffsMe.  My  knd,  the  man  wat  ra  one 
laaai^  and  tho'  wonMa  m  another ; '  when  I 

rsed  the  door  the  geattfta  asked  her  how 


h.  C.J.  HoU.   What  gentleman  waa  it  P 

Contiakle.  It  was  the  geDtleman  that  gara 
me  the  warraat.  He  said  to  heri  are  you  mar- 
ried P  Yes ;  thera  is  my  busbaod.  She  se«roe4 
▼erv  much  satisfied :  be  said  to  her,  madam,  I 
wish  you  much  joy,  and  if  you  please  to  go  to 
the  Recorder's,  there  b  your  guardian  to  ap- 
prore  of  what  you  hare  done :  but  when  aba 
was  dressed,  she  would  go  to  the  next  justMsa 
of  the  peace :  they  could  not  agree  about  go- 
ing ;  but  they  drank  each  of  them  a  glsss  of 
wine  and  went  away.  The  gentleman  that 
brought  me  the  warrant  was  also  with  me. 

L.  C.  J.  Holi.  Are  they  here  P 

CanttahU.  The  warrant  was  to  take  on  tha 
bailiA  and  all  together. 

L.  C.  J.  HxkU.  Where  do  you  lire  P 

CotuiiMe,  In  ljbiceln's*Inn-ields. 

L.  €.  J.  Hoh.  In  what  boose  did  yoa  tea 
themP 

ComtokU.  It  was  in  Red-Lion-Street,  oter« 
against  the  Red-Lion-torem. 

L.  C.  J.  HioU.  Aboatwbat  time  of  the  night 
was  it  P-^-Coaila^.  About  seven  o'clock. 

L.C.S.H0U.   What  night  was  it  P 

Comitokle,  Imleed,  my  lord,  I  cannot  tell. 

Mr.  Msnmtagfte.  Whose  house  wss  it  P  wat 
ItBbka'thoateP— C<mifa6/e.   Yes,  it  wat  to. 

L.  C.  J.  Bolt.  Where  is  your  warrantP    • 

C^natobU.  They  took  it  away  from  me. 

L.  C.  J.  Holt.  But  yon  ought  not  to  hava 
parted  from  year  warrant. 

ComMle.  The  men  were  not  there  that  tha 
warrant  ran  ^. 

L.C.J.  B»/<.  Was  not  the  warrant  against 
Mr.  Swendsen  P 

OmtiahU.  The  warrant  was  for  such  mea 
at  took  the  young  gentlewoman  away.  I  can* 
not  tell  whether  his  name  was  thera  or  no. 

L.  C.  J.  H^.  Mrs.  Rawlins,  what  wera 
thoeemea  who  came  along  with  theooastablef 
wera  they  your  friends  P 

KkwUmm.  Yet,  my  lord,  they  were  my 
friends. 

L.  C.  J.  HoU.  What  is  this  fleary  f 

BmmUMt.  Ha  it  an  aoqaaiataDoe  tf  madam 
Busby's. 

L.  C.  J.  HoU.  Did  you  say  you  consented 
to  the  awrriage  befiiro  tliinn  P 

Jtew/iai.  If  I  dkl,  I  did  not  know  what  t 
said. 

Primmtt,  My  lord,  I  desira  she  may  be  ask* 
ed  what  she  sakl  to  the  oonstable  P 

Raw/mis.  My  kird,  I  do  not  know,  whether 
I  said  each  a  thmg ;  if  1  did,  1  was  not  in  my 
tsnses,  I  did  not  know  what  I  said. 

Pritonor.  My  lord,  I  hope  you  will  gire  ma 
laare  to  speak.  She  said  to  the  eon^able,  I 
am  rery  well  oootent  wiih  the  marriage,  aod 
thia  it  tlie  ring  that  married  in. 

L.C.  J.  HbA.  What  say  you  to  that,  Mra» 
RawUnaP 

RamUns.  I  do  not  know  bat  I  might ;  bat  I 
did  act  know  what  I  said. 

L.  C.  J.  HoU,  dad  yon  been  in  bed  then  P 

Baanlnis.   Yet,  wa  wera  in  bed  aboirt  aa 
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SoL  Gen,  Was  there  may  UirMts  used  by 
Mrs.  Bmynton  ? 

Raalins.  Yes,  my  lord ;  she  said,  that  I 
siust  own  bioi  for  my  hu8baDd,or  else  we  were 
all  ruined. 

Justice  Baber  called. 

Pmoner,  My  lord,  he  is  one  of  the  chiefett 
witnesses  that  1  have,  I  desire  it  may  be  asked 
him,  what  my  wife  declared  to  him  of  her  own 

J,  Baber.  My  lord,  1  think  it  was  Friday 
ni(j^ht  the  6th  ot  this  month,  the  prisoner  here 
at  the  bar,  and  I  8up|iose  that  may  be  the  gen- 
tlewoman too  [pointing  to  her]  and  another 
gentlewoman  uiid  a  woman  came  to  me  to  my 
oiise  in  York- buildings,  and  desired  me,  but 
the  prisoner  in  particular,  that  I  would  admi- 
■istera  voluntary  oath  to  the  young  lady,  which 
she  was  willintj  to  take,  that  she  was  married 
to  this  gentleman.  I  told  him  that  I  had 
nothing  tu  do  to  confirm  marriages,  and  Udd 
them  I  was  loth  to  meddle  with  it 

L.  C.  J.  Hoii.  How  came  they  to  yon  ? 
Had  they  any  officers  ? 

J.  Baier.  No,my  lord,  they  came  in  a  coach 
without  any  officer. 

L,  C.J.Holt.   Was  there  any  oath  taken  ? 

J.  Baber.    No,  my  lord. 

CounstL  What  was  the  reason  that  you  did 
MOt  tender  tlie  oath  ? 

J.  Baber.  Because  I  thought  I  bad  nothing 
to  do  with  it. 

Counsel.  What  sort  of  frame  wu  the  young 
woman  in? 

J.  Baber.  In  very  great  disorder ;  not  like 
a  gentlewoman,  but  in  a  ? ery  confused  condi- 
tion :  bhe  spoke  what  she  said  by  her  own  con- 
sent ;  but  with  much  disorder. 

Primmer.  My  lord,  I  desire  it  may  be  asked 
justice  Baber,  whether  I  desired  him  to  tender 
the  oath  to  ray  wife  ? 

L.  C.  J.  Holt.  Did  Air.  Swendsen  desire 
you  to  tender  the  oath  ^ 

J.  Ba6cr.    He  did  put  me  upon  it  at  first. 

Primmer.    I  never  dkl  so  in  all  my  life. 

Mr.  Bulkley  called. 

PrUoner.  My  lord,  I  desire  this  man  uMy 
be  heard. 

Bulkley.  This  gentleman,  on  the  7th  of 
November,  in  the  forenoon,  stopped  at  the  porch 
of  my  door,  and  gave  me  orders  to  wait  upoD 
him,  upon  the  business  of  my  calling. 

L.  C.  J.  Holt.    What  is  your  calling? 

Bulkley.  A  barber.  lie  told  ue  that  ho 
was  married.  1  asked  him,  What,  are.yoa 
■larried  x^  Yes,  said  he,  I  am ;  and  here  is  my 
wife ;  and  the  gentlewoman  she  said  so  toOb 
At  that,  I  wished  them  much  joy  and  happinew. 
The  young  woman  said,  she  did  not  ^estioa  it, 
since  what  she  had  done,  was  with  her  owb 
foluntary  consent   - 

Mr.  If«(/iofi  caHed. 

Pritmur.  What  did  yoH  hear  my  vifii  aiy  f 
Hudson.    Whea  Mr.  SwendiMB,  with  b 


wife,  came  to  our  house,  (my  k>nl)  lie  bid  her 
take  Mr.  Blake  bv  the  hand,  and  ask  him  how 
he  does.  8be  saVl,  yes,  my  dear.  She  went 
into  the  house  and  took  my  master  by  the  hand, 
asked  him  how  he  did.  Mr.  Swtindsen  said, 
this  is  m  V  dear  wife  ;  and  she  said,  this  is  my 
dear  husbatfll,  and  took  him  about  the  neck  and 
kissed  htm. 

L.  0.  J.  Holt.   What  trade  are  you  ? 

Hudson,  An  upholsterer  \  fiir.  Blake  is  my 
master. 

L.  C  J.  Holt.  You  say  the  young  woman 
took  Mr.  Blake  by  the  hand,  and  said,  how  do 
you  do  ?    Did  she  er er  see  Mr.  Blake  before  ? 

Hudmm.  Not  that  I  know  of.  But  Mr. 
8wendsen  said,  this  is  my  dear  wife. 

Sol.  Gen.    When  was  this? 

Mr.  Hudson.   On  Saturday  morning. 

Sol.  Gen.  If  they  lay  there  over-nigbt,  what 
necessity  was  there  for  Swendsen  to  tell  Mr. 
Blake,  that  was  his  dear  wife  ? 

Hudson.  He  did  not  say  so  to  him,  but  to 
his  wife ;  and  she  kissed  bim. 

Mr.  Slauntague.  What  need  be  to  tell  Mr. 
Blake  that  was  his  wife  when  he  knew  it  before? 

Hudson.  Why  may  not  I,  if  1  bad  a  wife, 
come  to  her  and  say,  *  My  dear  wife  ?' 

Sol.  Gen.  Mr.  Blake,  pray  waa  Mrs.  Raw- 
lins at  your  house  before  tlien  ? 

Blake.    Never,  as  I  know  of. 

Mr.  Green  called. 

Prisoner.  I  desire  that  this  man  be  asked 
what  be  heard  my  wife  say  before  the 
Recorder? 

L.C.J.  H(dt.  What  did  you  hear  the  young 
woman  say  before  the  Recorder  ? 

Green.  *  She  owned  that  she  was  married  to 
the  gentleman,  by  her  own  consent,  without 
any  force  or  compulsion. 

L.  C.  J.  HoU.  Did  abe  marry  him  williofty  f 

Green.    Yes,  my  lord,  she  said  so. 

Prisoner.  My  lord,  I  desire  he  may  tell  how 
she  behared  herself  there  ? 

L.C.  3.  Hott.  What  said  she? 

Green.  She  said  she  was  married  to  Ihsl 
gentleman  witliout  force  or  oompulsion. 

Counsel.    Did  sbe  say  nothing  else  ? 

Green.   This  is  all  that  I  reoiember. 

Sol.  Gen.  Did  the  gentlewoman  cootiiiiie  in 
that  tone  all  the  tkneshe  waa  attheReoordsr'sr 

Groen.   No,  I  beliovo  abe  did  not. 

L.  C.  J.  HoU.  Was  the  Recorder  by  tlMoP 

Grten.  Yea,  the  Reoorder  wu  by.  Then 
he  asked  her,  whether  she  was  married  by  hor 
own  consent  ? 

L.C.J.  Hbft.  What  did  the  Recorder  oay 
more? 

Green.  He  said,  he  wu  afrakl  alio  wu 
drawn  in  by  this  oian,  who  he  tered  wu  a 
spark  and  liully  of  the  town. 

Coimss^  Pr^y,  when  abe  said  abe  wu 
married  by  her  own  oonaent,  had  Mr.  Swindsan 
Imnt  hand  m  his? — Qreen.    Yen. 

L.  C.  J.  Holt^  Then  I  ask  yon  vhnllMt 
Swendsen  wu  afterwnrdi  wilhdimwaf     

Greon.  BawuM. 
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L.  G.  J.  Holt.  And  did  you  hear  what  she 
said  after  that  f 

Orten.  No,  I  did  not,  1  was  thrust  out. 

L.  C.  J.  H#/f.  Where  do  you  lire? 

Green,  I  live  in  Carter-lane.  1  helong  to 
the  general  piMt-office. 

L.  C.  J.  koU.  How  came  you  to  be  ac- 
quainted with  this  matter? 

Green.  My  lord,  1  came  into  Red-Lyon- 
atreet  acddentany,  two  doors  off  Mr.  Swend- 
sen's :  I  went  tollVIr.  Swendsen's  lodging^,  and 
asked  how  lie  did?  I  was  told  be  was  very 
well,  that  be  had  married  a  fortune,  and  was 
IB  bed  with  his  lady. 

L.  C.  J.  Holt,    uliat  was  the  man's  name? 

Green,  His  name  was  Blake,  my  lord;  it 
was  a  pure  accidental  thing  to  me. 

L.  C.  J.  Holt,  How  loug  have  you  known 
Mr.  Sweodsen  ? 

Green.    I  ha?e  known  htm  seTeral  years. 

L.  C.  J.  Holt.    Have  you  dealt  witli  him  ? 

Green,  Yes,  1  ha?e ;  and  I  believe  here  are 
many  present,  can  give  a  belter  account  of  bim 
than  I  can. 

Primmer,  My  lord,  I  desire  he  may  be  ask- 
ed^  what  mv  wife  said  to  the  Recorder  ? 

Green,  ^y  lord,  upon  examination,  she 
seenned  to  be  much  surprized  upon  that  occa- 
sion, but  what  she  did,  she  said  was  volunta- 
rily ;  and  that  as  he  was  her  husband,  so  she 
would  own  him ;  and  when  she  was  asked,  whe- 
ther she  was  in  drink  ?  she  said  she  was  never 
given  to  drinkin^f. 

Pritoner.  And  as  I  have  been  represented  by 
some  as  a  bully  of  the  town,  I  desire  1  may 
have  my  friencls  heard,  as  to  my  life  and  con- 
vmatiou. 

One  of  his  Friends  called. 

L.  C.  J.  Holt.   Where  do  yon  live  ? 

Aniw.  At  Ratchff ;  my  education  has  been 
at  sea.  I  have  been  acquainted  with  Mr. 
Swendsen  two  years,  and  have  found  him  to 
be  a  very  honest  and  ingenuous  man. 

L.  C.  J.  Holt,  Had  you  any  dealings  with 
btfliP 

Answ.  Yes,  my  tord,  I  have  dealt  with  him 
for  3,000/.  and  better. 

L.  C.  J.  Hoit.  In  what  manner  did  yon  deal 
with  bhn? 

An$m.    I  oonsigned  my  efiecta  lo  him. 

L.C.J.  Jfo/r.   From  whence? 

Anim.   From  England  to  ^iorway. 

L.  C.  J .  Holt.  How  coukl  they  faie  consigned 
la  bha  when  he  was  here  ? 

An§»»  He  was  not  here  then,  bnt  at  Nor- 
WKy.  Id  Nay  1701,  be  came  over,  and  bad  a 
riiip  of  mine,  called  the  Swan,  and  sold  her  tor 

Ctmn.   Did  yon  apprehend  that  he  traded  for 

hoHtif,  or  as  a  factor? 

Antm.    He  traded  fbr  himself;  acnd  1  can 

'  you  the  bills  uf  lading  that  will  shew  they 

for  hia  aooaunt:  and  I  believe  all  that 

ium,  wHl  gif  e  bhn  the  character  of  an 


A.  D.  iToe. 

Mr.  Evans  called. 
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L.  C.  J.  Hoit,  What  do  you  know  of  Mr. 
Swendsen  ? 

Evans.  I  was  in  Norway,  and  founi}  then 
that  he  lived  in  very  good  repute  and  credit 
there  among  all  people,  the  best  of  trading 
people;  and  f  found  he  had  a  familiar  converse 
with  them :  I  was  with  him  at  the  Generance 
and  Admirance,  which  are  the  chief  offices  in 
the  place:  1  was  by  his  letter  ol  recommenda- 
tion credited  by  the  most  eminent  merchants 
of  Norway.  At  that  time  he  bad  several  ships 
consignea  to  him  for  lading,  at  a  time  when 
goods  were  difiicult  to  be  gotten,  and  he  did 
load  them. 

Another  Witness  called. 

L.  C.  J.  Holt,  What  do  you  know  of  Mr. 
Swendsen  ? 

Answ.  My  lord,  1  was  bom  in  Norway, 
where  this  gentleman  lived  for  some  years,  and 
was  esteemed  worth  10,000  dollars.  I  have 
had  no  great  dealings  with  him ;  but  when  he 
wanted  money,  when  money  was  short  with 
him,  1  lent  him  some,  which  he  paid  again 
very  honestly. 

Prisoner.    Call  John  Shorey. 

Shorey.    The  knowledge  I  have  had  of  him 
was  caused  by  his  buying  several  parcels  of 
goods  of  me,  and  ordered  them  to  be  shipped, 
and  paid  me  honestly  for  them. 

Another  Witness  called. 

L.  C.  J.  Holt.     What  say  you  ? 

Answ.  1  have  known  this  gentleman  abont 
two  years :  the  first  of  my  knowledge  was,  1 
had  a  bill  of  exchange  of  50/.  drawn  upou  him, 
which  he  paid  very  honestly.  I  never  heard 
any  otherwise,  but  that  be  was  a  very  bonesti 
just  man. 

Sol,  Gen.  1  would  observe  to  your  lordships 
that  the  principal  part  of  our  evidence  the  pn- 
soner  hath  given  no  answer  to ;  that  is,  the 
force  :  if  the  taking  and  detaining  Mrs.  Raw- 
lins was  by  force,  as  several  of  our  witnessea 
have  testi6ed :  and  if  she  married  while  she 
was  under  that  force,  no  subsequent  act  or  con- 
sent of  her's  can  lessen  the  offence,  if  the  jury 
could  give  credit  to  the  prisoner's  evidence, 
and  believe  her  consent  was  real.  The  gentle- 
woman did  herself  confess,  that  after  she  bad 
been  hurried  ftom  tavern  to  tavern,  she  did  de- 
clare he  was  her  husband,  and  that  she  con- 
seuted  to  the  marriage;  bnt  what aflerwards 
happened,  plainly  ahewa  that  it  was  through 
fear  and  nothing  else:  had  she  really  con- 
sented to  the  marriage,  why  was  she  carried  to 
the  justice  of  peace  to  take  an  oath,  thatsba 
was  married  by  her  own  voluntary  consent  ? 
WbilM  the  prisoner  held  her  by  the  band  befhre 
the  Recorder,  she  oonfessed  that  she  married 
with  her  free  consent :  as  soon  as  the  prisoner 
was  withdrawn,  she  biuvt  out  into  a  flood  of 
tears,  and  confessed  that  the  was  married  by 
oonstraiBt.  My  lord^  there  is  bnt  one  thing 
nocc  I  wosid  wunm,  and  that  is  the  licence 


too 

this  marrtigE ;  but  thu  plunljr  tbaw*,  tlwl  tbii 
wboie  MUUgBment  ww  iW  priwHMr*!  «M- 
triring.  Tbe  iiontee  bean  due  ihrae  wecki 
Mora  the  Ikne  ol*  the  ■arriege,  wbich  tbewa 
bow  long  tktj  bad  tnutnl  nr  u  •pportmuiy 
to  aaMniiiliifa  thi*  dedffn.  When  the priMMr 
loA  •nl  ttii*  licanoe  be  iwora  bar  age  to  be 
«5,  ud  hii  to  be  U. 

Hj  lord,  now  ire  wiH  examine  eanM  wit- 
■eMH  la  ttieae  iaota,  and  no  we  will  ba*a  doM-. 
She  wu  cirrial  lojudire  Baber  to  lake  a  to- 
Inatarj' natb.  If  your  lordiliip  plcaaca,  be  may 
again  be  ctlled  :  we  will  •mniaa  him  npoQ 
•atb. 

Juitice  Baber  called. 

Sol.  Gt*.  Piay,  Sir,  give  an  aooount  of  the 
wtioh  mitter- 

Jmt.  Baber.  Tliejr  cane  to  ine  altout  eizbt 
gr  Dine  o'clock  on  Friday  oigbt  the  tlh  ofuiii 
mootb;  and  Ibu  priMncr  here  told  metbepuf- 

Krt  of  hia  comiDg,  that  it  wu  « light  and  Mtort 
Moen ;  and  poiniing  to  the  geMlawoBaa, 
aaid,  that  «be  came  to  take  a  Toliiotai^  oath, 
that  the  wu  narrinl  to  him  with  her  own  coa- 
■ent;  (be  taid  she  wai  married,  and  that  with 
her  coawnt.  1  told  her,  1  had  oolbiw  to  do 
wfth  conBnniDg  uarriagM.  He  lo^  me. 
amongat  other  thiogi,  that  ha  had  a  eertiAcati. 
Yon  know  that  beat,  aaid  I ;  a  marriage  ia  ■ 
■Barriue,  and  I  bate  noihing  to  do  with  it, 

SoL  Gtn.  But  when  afae  told  jn  that  ifae 
waa  married,  wbat  eondition  was  we  in  T 

Jnit.  Baiier.  She  wu  in  a  itry  great  dii- 
atdcr. 

Another  WitMM. 
3ot.OtH.  ffu  you  before  the  RecordcrF 


TriMlvfHMogtmammAim,  [8St 

CmmmL  Mj  ler^  I  bap«  that  nay  ba  of 
the  aama  Ibtcc  aa  a  iepaalien  ia  diBMary. 

L.CJ.a«a.  Itc«Nntb*raadaae*iJnM^ 
— Hr.  Tivkr,  did  he  ever  take  a  liceace  at  any 
ether  line  t—Tnlet.  So,  my  lord. 

L.C.J.  HW(.  Wu  the  hOMoe  dat«l  thu 
day  ha  took  itr 

Tayfar.  It  iaalwayt^ted  the  mum  d^  it 
■•taken. 
I  Hr.lfim(v«a.HyIord,fdeeJr>Hn.BaafaT 
■ay  be  adied.  Whether  ibe  talked  at  tba  pic- 
'  tura-drawtT**  about  any  thing  of  lof  e,  er  do  f 
Hra.  Bnaby,  the  qucatioii  it,  Wbelhar  or  »» 
you  talked  any  thing  about  kfe  at  tfaaptcUK*. 
dnwer'af 

JMy-  Hy  lord,  Urh  Baynton  iMradnM 
to  go  with  ber  to  the  pictnre-drawer'a  ta  aee 
her  picture  drawn;  we  «vc  talking  by  the 
fira-nde  that  Mr*.  Rawlioe  had  rpnkaa  by 
way  of  diaoootweiBent  t«  Mr.  Poght  Mrs. 
Bayntnc  nid  that  eha  tboogfat  b«  Wwher 
wiwM  Make  bar  a  very  ^Md  huetand,  aid  waa 
■fale  to  make  her  a  comderablc  joiaiMra  Imtc 
in  Eogtand.     Hy  brd,  Mr.  Piwfa  came,  bv 


Wilnat.     Yea,  on  Saturday  the  7th  of  tbii: 
While  Hr.  Sweodien  held  bar  by 
be  owned  the  nnuriage ;  but  whee 
be  waa  h  ilbdrawn  ttie  llirew  herself  upon 


and  deaircd  me  to  aland  by  bet,  or  ^e  waa  un 

Soi,  Oat.  What  accuant  did  the  give  when 
Kr.  Swendaen  was  witbilrawo  J 

Amtw.  She  apoke  mncli  to  tb«  «ame  parpose 
M  ^  baa  done  here ;  and  that  what  ahe  bad 
4na  iraa  all  by  force,  and  out  of  fear. 

Mr.  Taglor  called  aitd  iwora. 

Stl.  Ot».  Do  yoa  know  any  oath  the  party 
•Doh,  in  the  taking  of  Ihia  lictncc  f 
.     Tofbr.  Yes,  my  k>rd. 

Serf.  Om.    How  old  did  b«  My  die  gentle- 

Taylor.  He  aaid  that  aha  waa  W.  and  that 
fee  waa  95  year*  oM. 

M.Otm.  AreyeaautehttODktbeeathF 

njiAir.   Yet,  my  krd,  there  ia  the  awm 
mie'a  band,  and  tba  priaonor^'own  band  tt  ll, 

Sol.G4n.  Wew -- 


Tiybr.  No,  1  wu  Mt,  bol  my  okik  waa. 
Seii.  DamtL     Hy  lord,  iben  fa  bia  hand  M 
It,  and  we  ean  pron  hii  head. 


]rlatd,ltkHHMf  *•« 


L.  C.J.  Bali.  GeotlMBW  of  the  jury,  thia 
priaoaer  ia  indioied  for  fehmy ,  ■■  taking  away 
by  foroe  Hra.  Plawit  BawbM,  and  manring 
d'  her ;  tbia  ia  fekmy  by  tba  Matnia  of  dw 
third  of  HearyT,  wliich  aaaov,  *11wlifaay 
'  penoo  abati  lake  any  wooaa  that  balh  any 
*  Bubatanoa  ia  gooda  or  land,  agdnat  ber  oaa- 
'  Knt,  and  many  or  defile  her,  m  aad  hi*  pn- 
'  ennra  and  reoeiTen  afaall  ha  ailjndgad  M  be 
•fitloai.' 

Now  it  hath  bean  proved  to  yen,  that  tbia 
joaag  womab  had  a  pcmenal  eataia  laR  bar 
hy  ber  father,  to  the  nlue  of  9.000L  and  had 
another  ertate  in  land,  to  tbevaJneof  M/.  per 
•onnm.  Ifaoy  one  •ball  taka  bar  amy  by 
force,  and  marry  b«r,  beiagail^ef  fUMy  by 
that  itBlate.  Voa  have  heart  ikol  abe  waa 
ly  bergmi 
Ira.  Binby,  wba  took  i 
yean  laat  put,  at  one  Hra.  NigbugalA  is 
Stretton-gTOondi,  Wealnauater;  and  boarded 
with  her,  who  took  boardiia  into  hw  booae; 
and  if  any  friend  of  her  bootdan  caaa  ta 
dinner  there,  the  teoaived  ltd.  par  bold : 
About  three  wr'' '^  '-■ —  ''•-•^-  • 


weeka  after;  then  aha,  Hra.  Hi.  Joba.  liUni^ 
aad  prenili  with  Mta.  Nigfctiafala  la  kka 
her  noiuaintaaee  iato  her  booao,    lln.  BayB> 


Iba  poTMn  deaigned  by  Hn.  BL  Johat  aai 
■ba  oana  la  Hra.  Nigbti^de^  awl  deM  M 
ha  with  fav  M  oAerloairien  wcra  {  ^ar^ 
ladadtabeof  W7  IwdyMtky.  wA*wM 
Mb*  utaiha  hMa|  htr  SHdifl  ni  «•• 
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meaiior  there  were  very  civil,  and  she  pretend- 
ed fbe  bad  a  brother,  that  would  come  to  see 
her :  The  prisoner  at  the  bar  was  the  iierson 
tliat  came,  and  she  called  him  brother,  and 
owned  him  for  such ;  he  dined  there  several 
times  with  the  reit  of  the  boarders;  he  said. 
He  had  an  interest  in  shipping,  and  invited  all 
the  family  to  go  on  board  a  ship.  They  ac- 
cepted ol  his  invitation,  and  were  very  well  en- 
tertained, and  suspected  nothing;  but  at  length 
it  was  observed  there  was  too  great  a  fami- 
liarity between  Mrs.  Baynton  and  the  prisoner, 
more  than  was  common  betwixt  so  near  re- 
lations ;  they  afterwards  perceived  that  Mrs. 
Baynton  was  inclinable  to  orink,  which  caused 
■ome  jealousy  of  her  in  the  family,  and  slie 
uerceiving  the  strangreness  of  tlie  family,  gave 
Mrs.  Nigbtingale  notice  that  she  should  go  in 
ft  short  time,  fur  tliat  she  bad  ftnished  her 
basiness  at  law,  and  that  the  town  was  charge- 
able, and  she  intended  to  be  gone  at  such  a 
lim«.  When  i hat  time  was  expired,  she  pre- 
tended to  Mrs.  Nightingale  that  there  was  ano- 
ther thing  bad  happened  tliat  would  detain  her 
a  week  longer :  She  consented  that  sbe  should 
stay.  Now  you  mav  observe  by  the  evidence, 
that  it  was  usual  un  Mrs.  Busby  and  Mrs. 
Rawlins  to  go  to  Oxendon  chanel  on  Friday  ; 
which  Mrs.  baynton  very  well  knew,  and  pre- 
tends that  she  was  to  go  in  a  coacb  that  way 
into  Golden -souare,  and  invites  them  to  go  in 
ber  coach,  and  promised  to  set  them  down  by 
the  chapel  :  They  accepting  the  invitation, 
and  being  come  near  the  place,  the  coach  was 
■topped  oy  several  men.  Tlartwell  the  bailiff 
opened  tlie  door,  got  into  the  coach,  said  it  was 
sn  arrest.  At  which  Mrs.  Busby  was  very 
■Mich  concerned,  and  tliou^rbt  this  arrest  was 
for  Mrs.  Baynton,  and  that  she  and  Mrs.  Raw- 
lios  might  go  out,  for  they  were  not  concerned 
in  the  matter.  At  last  they  perceived  it  was 
of  themselves ;  and  then  Mrs.  Baynton  pre- 
tended to  be  concerned  for  tbem :  And  when 
the  people  in  the  street  asked  what  was  the 
cause  of  the  disorder :  the  bailiffii  said,  that 
they  were  cheats  and  trading-women  that 
owed  people  money,  and  now  they  are  arrcbt- 
ed  for  it.  Under  this  pretended  arrest,  they 
were  carried  to  the  Ktar  and  Garter  tavern  in 
Dniry  lane,  and  put  into  a  back  room.  They 
were  in  a  great  consternation  at  their  being  ar- 
rested, being  not  conscious  to  themselves  that 
tbcT  owed  money  to  any  person.  One  came 
te  Mrs.  Busby  aud  said,  see  that  your  name 
lie  right,  that  you  are  rightly  arrested.  Ano- 
tlier  of  Uie  baiiifiii,  by  force,  carried  away 
Mn.  Kawlins,  saying,  the  was  his  prisoner: 
and  it  was  pretended,  that  one  bailiff  bad  a  pro- 
CCH  to  carry  the  one  to  Newgate,  and  another 
had  another  process  to  take  the  othf  r  to  the 
Manhalsea.  Mrs.  Kawlins  was  carried  to 
Hartwell't  bouse.    When  she  was  there,  Mn. 


her  brother  to  be  bail,  ml  Holt  he  was  to  be 
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the  other.  Under  that  pretence  of  being  bail* 
ed,  they  carry  her  to  the  Vine  uvern  iu  Uol- 
boum,  where  Hart  well  pretended  to  be  very 
willing  to  take  his  bail,  and  said,  he  knew  Holt, 
but  questioned  the  prisoner.  It  will  ajipear  to 
vou  from  this  evidence,  and  that  which  fbU 
Tows,  of  this  force  aud  contrivance,  that  their 
design  was  to  bring  about  the  marriage ;  for 
when  the  bail  was  prctende«l  to  be  refused, 
Mrs.  Baynton  proposes  a  marriage  between  tlie 
prisoner  and  Mrs.  Rawlins,  as  the  best  way 
to  make  an  end  of  this  troublesome  business: 
She  would  have  the  ring  from  her  finger,  to 
get  a  wedding  ring  made  by  it  Says  Mrs. 
Rawlins,  I  have  no  mind  to  be  married  :  Says 
Mrs.  Baynton,  it  is  best  for  you  to  be  married ; 
and  threatened  Mrs.  Rawlins,  that  if  she  did 
not  marry,  she  should  be  committed  to  New- 
gate. There  was  a  parson  and  clerk  ready, 
who  were  called  to  do  the  office.  The  young 
woman  being  under  this  terror,  the  office  of 
matrimony  was  performed ;  and  sbe  was  forth- 
with conveyed  to  one  Blake's,  and  by  con* 
straint  there  was  put  to  bed  in  the  day-time. 
You  must  go  to  bed,  says  Mrs.  Baynton :  I 
will  not  go,  says  the  young  woman :  And  some 
violence  was  uned  to  force  her  doaths  off,  and 
sbe  was  put  to  bed,  where  she  Isy  about  an 
hour  or  two,  and  thereby  the  marriage  was  supp 
posed  to  be  consummated. 

The  prisoner,  on  the  next  dsy,  being  dis- 
coursed with  about  this  matter,  and  asked, 
whether  be  was  Mrs.  Baynton's  brother  P  No 
indeed,  says  he ;  I  made  use  of  her  as  rov 
tool ;  sbe  bath  done  my  job  for  me ;  I  will 
make  her  satisfaction  for  it,  nut  to-morrow,  be- 
ing Sunday,  but  on  Monday  I  will  do  it,  and 
never  see  her  face  more.  After  all  this  evi- 
dence, the  prisoner  doth  insist  upon  his  inno- 
cence, because  he  was  not  present  at  the  arrest ; 
and  hath  produced  several  witnesses  co  prove, 
that  this  youn^  fioman  was  very  well  satisfied 
with  the  mamaffe ;  and  that  reverend  divine 
the  parson  askea  her,  whether  she  was  willing 
to  be  married  to  the  gentleman  P  and  sbe  said 
she  was  willing.  And  then  Mr.  Blake's  maid 
and  daughter  said,  that  she  desired  them  to 
pluck  off  her  shoes  and  stockings,  undress  her, 
and  put  her  to  bed.  And  that  very  night  the 
prisoner  and  Mrs.  Rawlins  went  to  ftlr.  Baber's, 
a  justice  of  the  peace,  at  York-buildingn,  to 
take  a  voluntary  oath  before  him,  that  she  mar- 
ried this  prisoner  by  her  own  free  consent. 
Mr.  Baber  would  not  administer  the  oath.  And 
that  afterward  thcv  bedded  together  that  night, 
and  the  next  day  tney  went  abroad  together  in 
a  coach  ;  and  meeting  his  barber,  the  prisoner 
bids  him  come  to  him  to  shave  him,  and  says 
to  him,  here  is  my  wife ;  she  said  likewise, 
that  he  was  her  husband :  he  wished  her  much 
joy ;  she  rejilied,  that  sbe  did  not  4uestiun  it, 
seeing  that  what  sbe  had  done  w  as  by  her  freo 
and  full  consent ;  and  declared,  she  was  well 
satisfied  with  what  was  done.    The  next  proof 


Baynton  pretended,  that  coming  by  acciden- 

tally»  die  beard  her  voice,  and  came  in,  and 

id  to  pitv  her,  and  said,  Madam,  will     isoftheirretum  to  Blake's  house,  where  the^ 
of  your  Friends  help  you  ?  She  proposes     first  lodged ;  the  prisoner  Swendsen  orders  his 


wife  to  Uke  Mr.  Blake  by  the  hand,  and  ask 
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him  liow  hetliil  ?  which  she  did,  and  expressed 
to  liim  hoiv  well  she  was  pleased  with  the  niar- 
rift(je,  saying,  this  is  my  dear  husband,  and 
kissed  him.  His  witnesis  tells  yon,  on  Friday 
nijjht  a  ctmslaMc  c»nips  with  the  Rcconler'a 
warrant,  to  apprehend  the  persons  supposed  to 
liavp  romiiiittrd  this  force ;  and  di^icoiirsing 
witli  hcT  she  ex|)ressed  hersiU'rery  w«*It  satis- 
fietl  with  her  marriapfe,  so  that  they  desisted 
fioni  serviiinr  the  warrant.  Then  he  rc-lics 
U|ion  his  reputation,  as  being  a  man  of  Croat 
credit,  and  haTini;  had  g^nls  consij^ned  to  nitii, 
and  paid  hills uf  exchange;  and  produces  wit- 
nesses ti  prove,  that  he  was  a  trader  in  Nor- 
way, wliere  he  lived,  and  in  co<m1  credit,  re- 
mitted money,  drew  and  paid  bills  of  exchange, 
freighted  ships,  &c.  and  was  in  very  crood  es- 
teem hy  the  chiefcst  in  tliose  parts.  Then  he 
called  other  witnesses,  to  let  you  know  how 
the  young  woman  carried  it  at  the  Recorder's ; 
that  there  she  said,  that  she  was  married  by 
ber  own  free  consent,  8cc.  Gentlemen,  this  is 
the  sum  of  the  evidence  that  he  hath  given. 
To  which  it  is  replie<l,  that  as  to  what  was  said 
before  the  Recorder,  that  is  true ;  so  long  as 
he  had  her  hand  in  bis,  she  declared  her  con- 
«ent  to,  and  satistactioa  in  the  marriage ;  but 
when  he  was  withdrawn,  and  she  was  exa- 
mined by  herself,  she  declared  her  marriage 
was  by  violence  and  force,  that  she  did  it  out  oi' 
fear,  ^c.  Then  they  tell  you  again  of  a  li- 
cence that  was  taken  out  by  him,  and  produced 
by  him,  but  bore  date  almost  three  weeks  be- 
fore this  marriage  was  accomplished :  it  was 
obsen-ed  also  unon  the  licence,  that  this  licence 
was  to  marrv  Mrs.  Rawlins  of  the  parish  of 
8t.  Mary  White  Chapel,  when  she  lived  not 
tbere. 

This  is  the  sum  of  the  evidence  on  both  sides, 
and  tliese  observations  are  to  be  made  from  it : 

1.  You  are  to  know,  that  if  she  be  taken 
away  by  force,  and  afterwards  married,  though 
by  her  consent,  yet  is  he  guilty  of  felony  :  !or 
h  is  the  taking  away  by  force  that  makes  the 
tfrime,  if  there  be  a  marriage,  though  by  her 
consent.* 

f.  Id  the  next  place  it  is  to  be  observed,  that 
•be  was  taken  away  by  force,  and  a  stratagem 
M'as  used  to  give  an  opportunity  thereunto,  and 
the  arrest  was  but  a  colour. 

8.  You  may  consider  upon  the  evidence, 
bow  far  the  prisoner  was  concerned  in  the  first 
force :  it  is  true,  he  was  not  at  the  arrest,  and 
did  not  appear  until  she  was  brought  to  Hart- 
well's  house ;  and  under  that  pretence  of  bail- 
ing her,  she  was  carried  to  the  Vine  tavern, 
where  there  was  a  parson  ready,  and  the  mar- 
riage was  had  in  such  manner  as  you  have 
heard.  Now,  considering  these  matters,  it  is 
led  to  you  to  determine,  whether  the  marriage 

*  7  Mod.  IOC.  Leach's  Hawk.  PI.  Cr. 
book  1,  chap.  41,  (continued)  t.  8.  East's  PI. 
Cr.  chap.  11,  s.  4. 


was  not  the  end  of  the  arrest  ?  and  if  so,  how 
it  ivould  be  possible  for  such  a  force  to  be  com- 
mitted to  effect  the  prisoner's  design,  and  he 
not  be  privy  to  it? 

^.  If  it  cuu  bo  imn rained,  that  he  was  not 
privy  to  the  colourable  arrest,  yet  she  was 
unilvr  a  force  when  he  came  to  lier  at  Ilart- 
u ill's  house ;  and  from  thence  she  was  carried 
b}  tiircf!  unto  the  Vine  tavern,  where  she  was 
marrieil.  That  is  a  forceable  taking  by  him  at 
Hartwrirs  house ;  and  though  when  she  was 
at  the  Vine  tavern  she  did  express  her  consent 
to  be  married,  yet  it  appears  even  then  she  was 
under  a  force,  and  had  no  power  to  help  herself. 
Her  marriage  was  by  force,  when  she  was  car- 
ried to  Blake's,  and  put  to  bed ;  all  this  was 
force :  nay,  when  she  was  carried  tu  the  jus- 
tice of  peace,  even  then  she  was  under  a  force ; 
and  all  that  she  said  was  not  freely,  but  out  of 
fear :  such  a  force  would  avoid  any  bond,  for 
she  was  under  imprisonment  But  however, 
if  the  first  taking  was  by  force,*  and  shr  had 
consented  to  the  marriage,  the  oflence  is  the 
same ;  it  is  felony. 

And  as  to  his  reputation,  it  is  possible  he 
might  have  been  an  honest  man :  a  man  is  not 
born  a  knave,  there  must  be  time  to  make  him 
so,  nor  is  he  presently  discovered  afVcr  be  he- 
comes  one.  A  man  may  be  reputed  an  able 
man  this  year,  and  yet  be  a  beggar  the  next : 
it  is  a  misfortune  that  happens  to  many  men, 
and  his  former  reputation  will  signify  nothing 
to  him  upon  this^  occasion.  If  you  be  satisfied 
upon  the  evidence,  that  he  is  guilty  of  this 
crime,  you  are  to  find  him  so ;  if  not,  you  ought 
to  acquit  him. 

Svendsen.  I  desire,  my  lord,  that  mj  wife 
may  be  asked,  whether  she  did  not,  upon  her 
knees,  swear,  she  went  away  from  me  as  good 
a  maid  as  she  came  to  me  ? 

L.C.J.  Holt.  That  is  a  qaestion  need  not  be 
asked,  since  the  marriajgpe  is  so  plainly  proved, 
which  is  sufficient  to  bring  yon  within  tne  sta- 
tute. 

[The  Jury  desire  the  Act  may  be  read.] 

L.  C.  J.  Holt.  Let  it  be  read.    [It  was  so.] 
The  Jury  ask  Mrs.  Rawlins  how  old  she  ik 
RatcUns.  Eighteen  at  Candlemas. 
L.  C .  J .  Holt.  Would  you  ask  any  questions 
upon  this  Act  ? — Jury.  No,  my  lord. 

[Then  the  Jury  went  out,  and  afWr  three 
hours'  stay,  brought  him  in  Guilty.  He  was 
sentenced*  afterwards  along  with  Sarah  Bay n- 
ton.] 

*  So  in  the  case  of  the  King  r.  Lockhart 
and  Lauden  Gordon,  Oxford  Spring  assizes^ 
1804,  coram  Lawrence  J.  it  was  held  that  sub- 
sequent compliance  of  the  woman  did  not  purge 
the  preceding  fbrceaMy  carrying  her  oiT:  but 
in  that  case  the  prisoners  were  acquitted,  be- 
cause no  force  was  proved  in  the  county  id 
which  the  ofienoe  was  laid,  ut  audivL 
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bat  ordered  it  to  begin  presently. 


The  Prisoners  were  called  to  the  bar,  and  a 
procUnaation  made  for  all  concerned  to  attend. 

The  Jury  were  sworn,  whose  names  are,  viz* 
Robert  Lympany,  John  Outing,  Francis  Parr, 
Richard  Bealing,  Charles  Murry,  John  Can- 
non, Giles  Ridle,  Robert  Legg,  Thomas  Elton, 
Charles  Longland,  Simon  Smith,  Henry  Lobb, 
gents. 

C/.  of  Ar,  Sarah  Baynton^  John  Hartwtll^ 
and  John  Spurr^  hold  up  your  hands.  [Which 
they  did.]  Gentlemen  of  the  jury,  loolc  upon 
the  prisoners,  and  hear  their  charge. 

Then  the  indictment  was  read  as  in  the  first 
trial  !*  upon  which  they  were  arraigned,  and 
plead  Not  Guilty. 

SoL  Gen.  (sir  Simon  Harcourl).  May  it 
please  your  lorddiip,  and  you  gentlemen  of 
the  jury :  the  prisoners  at  the  bar,  tcgeUker 
with  one  Swendsen,  stand  indicted  before  you 
fur  a  very  great  offence ;  Swendsen  (for  whose 
sake  this  felony  was  committed,  for  which  the 
prisoners  are  now  to  answer)  has  already  had 
Lis  trial :  the  three  prisoners  at  the  bar  were 
bis  accomplices.  The  law,  to  shew  how  odious 
such  offences  are,  and  to  deter  all  persons  what- 
soerer  from  committing  them,  has  made  no 
distinction  between  the  principal  and  accessa- 
ries :  the  abettors,  procurers,  or  contri?ers,  are 
declared  and  enacted  to  be,  and  to  be  judg^ed  as 
principal  felons.  The  gentlewoman  mentioned 
m  the  indictment,  Mrs.  Pleasant  Rawlins,  was 
the  daughter  of  Mr.  William  Rawlins,  who  left 
\fitr  a  good  fortune :  her  grandfather  likewise 
left  her  an  estate  of  inheritance.  Her  father 
being  dead,  her  guardian,  Mr.  Busby,  placed 
her  under  the  care  of  his  sister,  who  boarded 
with  her  at  one  Mrs.  Nightingale's.  Mrs. 
BayntOB  (one  of  the  prisoners  at  the  bar)  and 
Mr.  Swendsen  lodged  at  Mr.  Blake's,  where 
tkey  projected  wbat  was  afterwards  put  in 
practice.  Lodgings  were  to  be  taken  for  Mrs. 
Baynton,  at  Mrs.  Nightingale's.  In  order 
thcreanto,  it  was  pretended,  that  she  was  a 
floaotry  gentif  woman  who  came  to  town  about 
•  law-suit,  and  being  rery  tender  uf  her  repu- 
tation, would  board  in  a  sober  family.  By 
ibese  insinuations,  lodging^  were  taken  for  her 
•I  Mrs.  Nightingale's,  where  in  a  iittletime 
■be  got  acquainted  with  the  family;  and  in 

f  Sec  the  preceding  Casoi 


426.  The  Trial  of  Sarah  Baynton,  John  Haktwell,  and  John 
Spurr,  at  the  Queen's-Bench,  for  forcibly  taking  away  Mrs. 
Pleasant  Rawlins,  and  procuring  her  to  be  married  to  Haagen 
Swendsen  :  1  Anne,  a.  d.  1702.* 


conversation,  as  often  as  it  was  possible,  wouiti 
take  some  opportunity  to  discourse  of  her  own 
affiurs,  particularly  of  her  relations,  of  her  dear 
brother  Sweudsen,  who  was  never  mentioned 
without  many  commendations.  Mr.  Swend- 
sen, though  no  ways  related  to  her,  often  visited 
her  under  that  character :  but  Mrs.  Baynton 
having  lived  a  very  scandalous  lewd  life  in 
town,  could  not  long  continue  under  the  dis- 
guise she  came  in  to  Mrs.  Nightingale^s.  In- 
timation was  given  to  the  family  of  her  true 
character,  and  notice  thereof  was  soon  giren  to 
her  by  her  maid.  Whereupon  she  resolved  to 
quit  her  lodging ;  and  being  past  all  hopes  of 
betraying  Mrs.  Rawlins,  and  wheedling  her 
into  her  ruin  with  her  consent,  she  enters  upon  '• 
another  project,  which  was  to  bring  about  the 
marriage  by  force  and  violence. 

In  this  contrivance,  you  will  find  every  ont 
of  the  priioners  at  the  bar  had  their  several  parts 
to  act ;  Hartwell  was  to  gel  a  writ,  Mrs.  BayiH 
ton,  who  could  not  be  concerned  in  the  execa- 
tbn  of  the  writ,  was  to  contrive  when  and  in 
what  manner  it  might  be  executed  :  Hartwell 
sues  forth  the  writ,  and  Mrs.  Baynton  appoihts 
the  time.  She  knowing  it  to  be  the  usual 
custom  for  Mrs.  Busby  and  Mrs.  Ilawlins  to  go 
to  church  on  Friday  mornings,  she  prepares  a 
coach,  and  proffers  her  service  to  set  4hem 
down  at  the  chapel,  and  prevailed  witli  theni  to 
come  into  the  coach.  As  they  weregoing  to- 
ward the  chapel,  Hartwell  the  bailinstops  the 
coach,  and  gets  into  it ;  and  Spurr  conducts 
the  coach  to  a  house  they  had  prepared  for 
their  purpose.  When  Hartwell  got  into  Ih^ 
coach,  Mrs.  Rawlins  and  Mrs.  Busby,  not 
imagining  themselves  to  be  concerned,  desired 
him  to  let  them  go  out.  No,  says  Hartwell  to 
Mrs.  Busby,  it  isyou  that  J  am  concerned 
with ;  let  you  and  ihave  a  few  words  together, 
and  all  things  will  be  set  to  rights.  But  Mrs. 
Busby  refusmg  to  have  any  discourse  with  him, 
away  they  were  all  carried  (Mrs.  Busby,  Mrs. 
Rawlins,  and  Mrs.  Baynton)  to  tlie  Star  and 
Garter  tavern  in  Drury-lane.  While  Mrs. 
Busby  and  Mrs.  Rawlins  were  kept  together, 
they  had  no  hopes  of  makioe  Mrs.  Rawlins 
marry ;  and  therefore  Hartwellby  force  takes 
away  Mrs.  Rawlins,  and  carries  her  to  his  own 
house :  Spurr,  who  had  no  process  whatsoever 
against  Mrs.  Busby,  yet  kee\n  her  prisoner  at 
the  Star  and  Garter.  Mrs.  Baynton  seeing  her 
friends  used  in  this  manner,  {ireteuded  a  very 
great  concern,  and  out  ut'kioilness  «ent  to  iind 
their  friends  to  bait  tlieiu.  Mrs.  Kaw  ins  hud 
not  been  long  at  Hartwell's  before  Mrs.  Baynton 
came  into  the  bouse  to  hn-,  in  a  great  surprize 


599]  1  AWE.  Tfid  ^  Sarah  SityrUan  and  atken, 

to  fioi]  her  theiv,  letlino;  her  ibe  ftncied,  u  (he 

IiUKil  by  Darmcll's  Tiousr,  ibe  heard  Hra. 
tawlim'*  name  mentinneil :  iminttliktely  ahe 
Rata  lier  a  Tcry  melanchaly  account,  tiDw  site 
bad  beco  in  aearch  for  h^r  friends ;  but  nune 
could  be  fouml,  ami  lo  gital  ibc  must  go,  es- 
copt  bail  could  be  got.  At  lul  she  Ihnught  of 
ber  brother,  the  was  lurc  he  would  he  her  bail ; 
Bud  havioff  {ilacetl  him  hard  by,  flH:  brinn  him 
taHartwdl'fl.  When  ho  comn  there,  all  three 
kf  them  (Haitwrl),  Hn.  Baynton,  and  Blr. 
Strendsen)  ander  pretence  orKttiof[  Hn.  Ran- 
lint  at  lib^iy,  take  her  to  iDother  tatem,  where 
■he  wa«  plainly  tM,  ahe  niiut  marry  Hr. 
Swmdien,  or  ^  lo  Ncwnte,  and  uiuUip)  the 
iniaeTiM  of  a  ^aol :  if  ahe  atairicd,  thea  all 
tboiikl  be  weU.    The  circunutaDcciof  tlietak- 


ir  witDMira  will  prore  to  jqo. 
Hr.  Auly  Bwara. 

Beg.  DameL  I  pray  ^re  hii  lordahip  an 
•ccoiiut  of  ihii  young'  gentle  won  lan,  Hn. 
tteiaiit  Bawliiia. 

JJwtj/.  ftly  lord,  her  father,  Hr,  Willian 
RawlioK,  WM  a  man  of  rery  fcood  eatate :  he 
Mdercd  his  ealBte  to  be  aold  lo  pay  fail  debta 
pad  l^aciei,  aud  the  ovcrplua  wa«  given  to  bia 
danghtcr,  ihia  young  geotlewoman,  which  waa 
•bout  3,000/.  Her  gnndfalber  iikewite,  by 
win,  left  her  aa  eatate  of  90f.  per  tau. 

Hn.  NiglUiagale  iwom. 

Seij.  Darnel.  BIra,  Nigfatiorale,  pray  gin 
M  acconnt  to  bia  lordibip,  how loog^  thia  gen- 
tlewomBD  lived  in  your  nooae. 

Nightingmle.  Bily  lord,  ahe  hatfa  hved  wilb 
me  about  three  years;  aod  lince  Hra.  lluaby 
and  Hn.  Rawlina  came  to  lire  with  me,  my 
hrnband  died :  I  am  likewjae  a  widow  too ;  we 
all  lived  together.  Mn.  St.  Jofaa,  ^nt  oine 
weelw  liefore  thin  fact,  rame  t»  me,  and  aaked 
me  wlietlier  I  took  bnarJen  t  1  said.  No,  1 
wobM  take  Done  without  it  were  Iboee  ladiea 
that  boaitled  with  me  belbre.  8fae  told  me, 
thia  waa  a  conotiy  gentlewoman  tliat  waa  com- 
ing to  town  about  a  luil  of  law  ;  ibewaaa  very 
good  woman,  and  would  be  near  a  chureh. 
She  told  me,  that  the  waa  a  kin  to  the  lady 
Anne  Baynton,  and  a  rreat  deal  more  that  *) 
cannot  remember ;  bat  1  told  her,  I  dkl  not  de- 
■^  to  take  boaideia.  Hie  came  aboat  three 
wcaka  after,  and  aaked  me,  whether  I  waa  in 
the  aame  mind  f  She  toM  me  the  gentlewoman 
waa  come  lo  lawn:  the  lold  me  ahe  waa  an 
extraonlinary  good  WMnan,  and  that  her  hua- 
band  waa  ac>}uaiDted  with  the  family,  and  gave 
her  an  estmoriliDRry  character,  8faa  aaid  (he 
wouM  Dol  have  parted  with  her  faeraeir,  but 
that  abe  did  not  take  in  boarden,  and  therefore 
thought  it  not  worlh  her  while  to  lake  her  in. 

L.  C.  J.  Holt.  Did  she  lay,  ahe  wu  her 
fauaband't  acauaintance  T 

Jiightingalt.    She  told  IDC,  That  her  boa- 
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She  lold  me,  Hn.  Baynton  catne  lo  town  on 
Saturday  njaht,  and  waa  very  weary  with  ber 
journey.  Shftaaidto  me,  Bhilam,  if  ynu  pleaw 
aiie  nball  tnme  lo  you,  and  recommenil  lierielf. 
At  length  she  came,  and  irpeated  the  ume 
tliinga.  That  Mhe  waa  a  oouolry  gentlewomun, 
and  came  up  about  a  (oitof  law,  sc.  ^he  said, 
HKlam,  I  undenland  you  are  very  nice  ia 
taking  of  boanlen,  whicn  makes  me  the  wit- 
hn;{er  to  come  to  board  with  you,  1  took  her 
to  be  a  very  sober  woman  ;  aod  seeing  it  was 
bnt  for  a  little  while,  1  agreed  with  her.  She 
said  (be  would  come  on  Wedncailay  :  the  rea- 
■on  sliR  toll]  me,  that  *lie  came  to  town  no 
sooner,  was,  becanae  her  maid  was  sidi  of  a 
ferer.  Bin.  St.  John  recommended  to  her  a 
neiyhbour's  child,  which  wa*  a  pretty  ci>il 
girl ;  (ha  hired  her,  which  made  me  still  like 
her  the  betti^r.  On  ^Vedneaday,  Ht*.  Baynton 
and  her  senant  came:  we  were  all  widowa, 
and  became  very  familiar  in  a  short  time  ;  for 
ahe  ia  a  pemin  of  a  great  deal  of  sense,  if  it 
pleased  Cioil  lo  give  her  grace.  Hhe  invited  >■ 
ou  Michael  mas- day,  lo  go  on  board  of  a  Nor- 
way ship;  Khe  had  a  friend  there.  Oneol'roy 
liicadsaaked,  Whetherthe  had  any  ioiereot  ia 
it.'  She  KBid,  Yes,  she  had.  She  likewise  aaid 
she  bod  a  dear  brolher  coinu  to  tuwii,  an  ex- 
traordinary Chritlian,  that  bad  roarrietl  her 
sister:  tlieystriTed,  abe  aaid,  who  should  out- do 
one  anotlier  in  affecliooa;  aod  when  her  aiiter 
waa  upon  ber  death-bed,  ahe  reeommeiMled 
Un.  Baynton  to  be  both  hia  wife  and  sbiter. 
Hn.  Baynton  said,  My  dearfarotherwillcnma 
to-Dtorraw  to  aee  me.  Accordingly  be  came, 
with  two  gentlewomen  with  him,  that  we  never 
■aw  before  nor  since ;  then  ahe  sent  fbr  a  hettlft 
of  claret,  and  deaired  na  lo  drink ;  which  wa 
did,  with  them.  Then  ahe  took  tacuian  t» 
praiae  dte  family  (be  was  in :  aha  invited  her 
brother  to  live  )a  the  aame  (treet  near  to  her. 


day  at  'Change,  Tlien  (he  asked  me,  what  I 
would  have  a  meal,  if  he  abonh]  eome  at  any 
lime  to  see  her  f  1  told  her  13^.  for  a  dinner ; 
for  (o  1  had  of  the  young  ladiw'  frienda  that 


Berj.  Darnel.  Pr*y,  how  did  tbe  eoiutrj 
gentlewoman  behave  beraelf  ? 

NigAtitgmlt.  She  seemed  to  be  rerymodeat 
but  shewed  abunduKe  of  love  to  her  Hothv. 

Berj ,  Darnel.    In  her  bebaviour  F 

Nifitingmle.  Very  well.  Mew  slain ;  ba 
the  maid(aid(bewonUttKarabov«.- 

Cmmc/.   How  eft  did  he  diae  there  F 

Jfightiiigale.    Nine  or  ten  thnea. 

Couiud.  Ton  say  he  dined  nineor  tan  Ijmei 
at  your  house,  did  yon  diaecra  that  there  ww 
any  thing  of  love  betwixt  him  and  Hsa 
Bawl      - 


Nighlingalt.  Nobody  in  the  bonse  diacerued 
hat  there  waa. 

„      „  ..      _  _  Seq.  Danul.   Ware  ibey  obtmed  at  an- 

bud  wunery  well  aefttaiotedvilhtktfiHBilj.)  time  M  be  iliMwr 


^  n  S^JordHfg  taking  away  Mrs.  RatMns. 

Nifi^ktingak,  No,  Sir,  they  were  ne?er  alone 
that  i  know  of*. 

Seij.  Darnel,  Had  you  any  miftroft  of  Mrs. 
Iktyntou  f 

iHightingale,  Yes,  sir;  she  came  twice 
home  elerated  with  drink,  and  we  began  to 
suspect  there  was  something  between  her  and 
her  brother  that  was  not  usual.  My  lord,  her 
servant  took  notice,  that  we  carried  it  with 
strangeness  towards  her  mistress  ;  insomuch 
that  sne  said  to  her  mistress,  do  you  not  discern 
the  family  to  be  strange  f  Ay,  Betty,  (said  she^ 
but  I  do  not  care ;  if  they  rouee  me,  they  will 
iind  me  like  a  lion :  or  to  that  effect. 

SoL  Oen,  Did  Mrs.  Baynton  discern  that 
you  knew  that  she  said  so  ? 

VightinguU,    No,  Sir. 

Sol.  Gen.  Did  you  expressany  dislike  of  her? 

Nightingale,  No,  Sir,  not  to  her ;  though  1 
disoorered  my  dislike  of  her  to  several  of  the 
&mily,  telling  them  I  designed  to  give  her 
warning  when  her  month  was  up.  But  before 
that,  she  came  to  me  and  paid  me,  as  her  cnstom 
was,  for  a  week.  She  told  me,  she  had  re- 
ceif ed  a  letter  from  her  friends,  that  the  trus- 
tees bad  made  up  the  business ;  and  the  city 
being  chargeable,  she  designed  to  return  into 
the  country.  I  went  to  my  mother  in  another 
n>om,  and  expressed  to  her,  with  a  great  deal 
of  joy,  the  warning  she  had  given  me.  When 
tier  time  was  expind,  she  came  to  me  again, 
nod  said,  there  was  a  fellow  would  cheat  her  in 
town,  and  that  she  must  take  out  a  statute  of 
bankrupt  against  him,  which  would  detain  her 
a  week  longer ;  and  upon  her  desire,  because 
]  wouki  part  friendly,  I  consented  to  her  stay- 
ing a  vreek  longer. 

Lu  C.  J.  Hdt  speaking  to  the  prisoner 
Baynton,  said  she  might  as|  questions. 

Bayn/OJB.  Yes,  my  lord.  Mrs.  Nightingale, 
when  1  went  into  your  house,  there  was  no 
such  character  of  me  as  you  speak  of;  but 
you  invited  me,  and  I  said,  that  if  I  should  be 
tronb'esome,  1  would  not  come. 

L.  C.  J.  Holt.  She  liked  yoa  well  by  the 
character  that  was  giten  of  you  by  Mrs.  St. 
John ;  but  afterwards  she  bad  no  such  good 
thoughts  of  you. 

Baynton.  If  they  did  not  like  me,  my  lord, 
they  might  have  given  me  warning;  nut  in- 
stead of  that,  when  I  gave  her  warning,  she 
seemed  to  be  sorry. 

L.  C.  J.  Holt.  She  was  glad  of  the  oppor- 
tunity of  your  giving  her  warning. 

Baynton.   You  were  pleased,  Mrs.  Night- 
ingaki,  to  ^pcak  of  going  aboard  of  abip,  it  was 
r.  Swen~ 
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alter  Mr.  Swendsan  had  been  there  a  second 
time :  when  he  came  to  your  house,  vou  said 
you  loved  punch  entirely ;  and  I  said,  if  yon 
please.  Madam,  Mr.  Swendsen  shall  make  a 
oowl;  and  this  wu  before  our  going  on 
board. 

L.  C.  J.  Holt.  Was  Mr.  Swendsen  aboard 
the  ship  f 

Nightingale.  Yes,  he  was  ^  but  I  bieir  not 
ofinsbfingtliflre. 


Seij.  Darnel.  Come,  Mrs.  Busby,  give  an 
account  to  ray  lord  and  the  geatlemeu  of  the 
jury  what  you  know  of  this  matter. 

Mrs.  JBks^y.  My  lord,  1  know  Mrs.  Night- 
ingale told  me,  that  Mrs.  St.  John  came  to  take 
lodgings  for  Mrs.  Baynton,  accordine  as  Mrs'. 
Nightingale  expressed  herself;  and  I  was  a 
litUe  curious  in  enouiring  what-  she  was,  and 
begged  her  pardon  for  adung  so  many  ques- 
tions about  her. 

Seij.  Darnel.  After  she  had  been  there,  how 
did  she  carry  herself? 

Mrs.  Busby.  At  Michaelmas-day,  at  night, 
she  came  op  very  brisk,  and  said  she  had  beard 
from  her  dear  brotheir,  and  fell  a  praising  him, 
and  said  how  happy  she  was  in  him  ;  and  that 
her  sister  upon  her  death-bed,  said,  that  she 
should  be  both  wife  and  sister  to  him  :  she  said 
likewise,  that  she  had  been  a  widow  four  years, 
and  that  she  would  never  marry  for  the  love 
she  had  to  her  brother. 

Serj.  Darnel.  Pray  give  an  account,  Mrs. 
Busby,  whether  there  was  any  talk  in  the 
family  about  this  woman's  leaving  the  family  ? 

Mrs.  Busby.  Sir,  as  to  her  leaving  the  house, 
we  were  informed  she  was  not  what  we  took  her 
to  be ;  and  Mrs.  Niffhtint^e  and  I  were  very 
uneasy ;  at  which  BI  rs.  Nightbgale  designed 
to  warn  her  away. 

Counsel.  Mrs.  Busby,  pray  give  an  acooiut 
of  your  going  in  the  coach  with  ner. 

Mrs.  Busby.  On  Friday  morning  the  6th  of 
this  month,  Mrs.  Baynton  said  she  was  going 
to  have  her  laced-head  washed,  she  sent  her 
maid  for  a  coach,  and  «aid  she  would  set  us 
down  near  the  chapel.  Afler  she  had  invited 
me,  and  I  saw  the  coach,  I  did  not  know  how 
to  evade  it  well,  but  accepted  of  her  civility. 
She  bid  the  coach  stop  at  Hedge-lane,  and  said 
we  should  be  as  near  to  the  chapel,  as  she 
went  to  the  place  whither  she  was  suing. 
When  we  came  to  the  old  buildings,  1  was 
kwking  out  at  them,  and  on  the  contrary  side  I 
heard  a  bustle ;  Mrs.  Baynton  called  to  the 
coach  to  go  on,  and  presently  Hartwell  was  in 
the  coach,  with  his  arm  about  Mn.  Rawlins's 
waist  I  did  think  Mrs.  Baynton  was  arrested ; 
I  cryed  out,  for  God's  sake  let  us  alone,  we  am 
not  concerned.  Hartwell  pulled  up  the  glass, 
and  said  we  were  the  persons  concerned.  She 
(pointing  to  Hartwell  at  the  bar)  said,  this  is 
tne  man,  and  he  himself  owned  it  before  the 
Recorder,  that  he  told  me,  it  was  the  young 
lady  and  I  were  concerned  :  says  he,  let  me 
have  m  few  words  with  you,  and  ail  will  be  well. 
I  said,  to  be  sure  1  will  not  say  any  thingtb 

{oa  except  my  friends  were  near.  This  kidy, 
Irs.  Baynton,  said,  no  madam,  be  sure  do  not; 
she  advised  me  not  to  be  frightened,  for  such  a 
case  once  happened  to  her  with  her  niece.  I 
asked  Hartwell  what  he  wouhl  do  with  nsP 
He  said,  he  wouM  carry  us  to  a  place  where 
we  might  send  for  our  friends,  aiui  make  up 
the  busiaess.  Mrs.  Bayntoo  seemed  to  uke 
my  port,  nd  taUdie  woaM  go  to  my  fHends ; 
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auci  such  distH)iirfte  as  this  held  till  we  came 
to  the  Star  and  Garter  ta?om. 

CounsiL  Mrs,  she  pretended  to  be  your 
friend  P 

Mrs.  Busby.  Yes,  Sir,  she  argaed  with  tbt 
bailiff,  and  said,  may  I  not  go  where  I  will  ? 
and  seemed  to  be  Tery  aojpry  with  him.  Mr. 
Hartwell  also  seemed  to  be  very  angry  with 
her ;  and  called  her  Mrs.  Pert,  saying  if  she 
were  civil,  she  should  have  the  more  respect. 

CoufueL  Whom  did  he  call  Mrs.  Pert  ? 

Mrs.  Btttby.  He  called  Mrs.  Baynton  so. 
Then  they  carried  us  to  Drury-lane,  and  she 
advised  us  to  put  on  our  maaka  upon  onr  faces: 
I.tliouffbt  to  do  it;  but  afterwards  recalling 
myself^  and  thinking  I  had  done  nothing  amias, 
I  would  not.  They  conducted  as  to  the  tavern, 
and  put  us  into  a  l>ack  room  ;  and  Mrs.  Bayn- 
ton hastened  out  of  the  room  as  if  she  wonid  go 
for  some  of  my  friends,  as  she  said  she  would : 
I  directed  her  to  Mr.  Thornton  and  another ; 
which  she  said  she  went  to.  The  room  where 
we  were  was  very  dark  ;  so  we  pressed  into  a 
forward  one:  we  were  iu  a  very  great  fright, 
insomuch  that  I  said  to  Mrs.  Ravnins,  we  will 
live  and  die  together ;  and  then  she  took  me 
hold  by  my  arm.  Hartwell  seeing  that,  took 
ber  from  me  by  force,  a*hd  said  she  must  go 
with  him.  I  understood  she  was  arrested  m 
one  court,  and  I  in  another ;  She  must  go  to 
the  Marshalsea,  and  1  to  Newgate.  Then  they 
hurried  her  down  stairs  out  at  a  back  door  into 
a  coach :  I  cried  out  murder  out  of  the  window, 
and  said,  for  God*ssake  take  care  of  the  young 
woman,  for  I  know  not  where  they  are  carry- 
ing her.  Afler  this,  Mr.  Spurr  said  to  me, 
what  have  you  got  by  bawling  P  We  are  better 
known  here  than  you.  My  fright  was  very 
great,  and  I  was  very  much  surprised :  there 
was  a  man  lefl  with  me ;  I  made  my  complaint 
for  friends  to  be  sent  for.  Says  I  to  him,  is  it 
treason  or  felony  ?  lie  told  me  he  did  not  know, 
he  was  only  hired  for  a  crown  to  kera  me.  1 
desired  that  the  gentlewoman  of  the  house 
might  come  up  to  me )  it  was  about  ]9  a-dock, 
and  at  last  siie  did.  And  Mr.  Wakeman  came 
up,  and  said,  madam,  why  do  you  not  eat  and 
drink  P  He  said  the  young  gentlewoman  was 
well,  and  did  both.  Said  the  woman  of  the 
house  to  me,  do  not  you  owe  money  P  I  said, 
No.  Nor  the  young  lady  neither  P  I  answer^, 
None  that  we  shonld  lie  arrested  for.  When 
this  Mr.  Wakeman  was  here,  said  the  gentle- 
woman of  the  house  to  me,  why  do  you  not 
enquire  into  the  cause  of  the  action  P  Wake- 
man told  me,  that  there  was  a  writ  against 
Sabina  Busby,  at  the  suit  of  William  Jones, 
and  that  Williaro  Jones  arrested  me.  Says  the 
woman  of  the  house,  it  may  be  your  name  is 
not  right,  and  so  you  may  be  foheijr  arrested. 
I  wktd  whether  J  might  not  send  for  bail,  it 
bemg  an  action  of  debt.  It  bein(f  an  action  of 
debt,  says  he,  you  may ;  and  I  will  go  for  you 
as  cheap,  and  as  soon  as  a  porter.  But  I  saw 
him  no  more  till  night 

Counsel.  How  long  did  they  keep  yoa  P 

::•  s.  Butly.  It  was  bttwiit  10  ttd  11  wInb 


they  carried  me  there  first,  and  it  was  not  till 
near  night  that  I  saw  him  again. 

Serj.  Darnel.  Did  he  make  you  gire  bail 
for  your  discbarge  in  the  afternoon  P 

Mrs.  Busbtf,  There  was  a  lad  in  the  room 
said,  madam,  I  will  so  to  some  of  your  friends 
for  you.  I  directed  him  to  some  of  them  ;  and 
when  he  came  again,  he  said,  they  were  not  at 
home.  There  was  a  poor  man,  a  labourer,  at 
work  in  the  chimney,  he  gave  me  a  private 
wink,  and  said  he  would  go  for  mu,  for  he  knew 
Mr.  Unkles ;  he  went,  and  Mr.  Unklea  came. 
1  likewise  sent  for  Mr.  Thornton  and  another. 
They  all  came,  and  met  together.  Mr.  Thorn- 
ton demanded  on  what  aooount  they  kept  me 
there  P  They  said  they  had  a  writ  against  m« 
of  300/.  Then  they  said  they  would  bail  me/ 
They  asked  them,  where  the  young  lady  was  f 
They  told  him,  she  was  with  her  nicnds. 
Then,  my  lord,  af\er  this,  the  bailiff  shifted  off, 
and  I  knew  nothing  more  of  it,  but  went  away 
to  get  a  warrant  to  take  care  of  the  young  lady. 

Counsel.  Had  you  any  manner  of  deahnga 
with  Mr.  Jones  P 

Mrs.  Biif6|r.  No  manner  of  dealings  with 
him  in  all  my  life. 

Mr.  Mountague.  When  yon  came  into  the 
fore-room,  wu  Hartwell  then  with  yon  in  the 
roomP 

Mrs.  Busby.  She  and  I  was  in  a  g^reat  fright ; 
several  was  there,  and  Hartwell  was  one  of 
them. 

L.  C.  J.  Holt.  Was  Mrs.  Baynton  there? 

Mrs.  Busby.   Yes,  my  lord. 

L.  C.  J.  6oli.  How  long  did  she  stay  P 

Mrs.  Buiby.  She  went  out  presents ;  the 
told  me  she  would  go  to  some  of  my  uiends  ; 
and  away  she  went 

L.  C.  J.  Holt.  Did  she  come  again  f 

Mrs.  Busbtf'  No,  my  lord. 

L.  C.  J.  tioU.  Did  you  see  Hartwell  there  ? 

BIrs.  Busby.  My  lord,  he  was  there,  and 
forced  the  young  lady  from  me ;  and  S^rr, 
when  I  put  my  nead  out  of*  the  window,  and 
criod  after  her,  said  to  me.  What  have  yoa  got 
by  your  bawling  ?  we  are  better  known  here 
tnan  you. 

Justice  Gould.  Pra^i  ^ken  was  the  firrt 
time  you  took  notice  of^Spurr  P 

Mrs.  Busby.  Sir,  the  first  time  I  took  parti- 
cular notice  of  him  was,  when  I  put  my  head 
out  of  the  window ;  but  it  seems  he  rid  behind' 
the  coach ;  he  was  lefl  with  me  when  Mrs. 
Rawlins  was  taken  away,  and  was  in  the  room 
when  my  friends  came ;  and  Mr.  Wakeman 
was  there  too. 

Justice  Powell.  I  ask  too,  did  your  friends 
offer  bail  P^Mrs.  Bushy.  Yes,  Sir,  they  did. 

Justice  PomelL  Did  any  of  them  rsqaire 
bail  P 

Mrs.  Busiy.  My  friend,  Mr.  Thornton,  ask- 
ed on  what  account  they  kept  meP  and  they 
■aid  they  liad  an  aedonof  SOO/.  against  me. 

Hartwell.  Was  I  there  thenP  did  I  cnr 
come  badt  afWr  yon  were  there  P 

'  Mrs.  Bttfly.  1  odieve  yoa  were,  bat  I  cannot 
bt  polilife ;  bat  yoa  wert'In'  (hr  coiobi  aiid 
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ou  were  the  man  that  carried  away  Mrs.  Raw- 
ins  irooi  me. 

Mr.  Wnkeman  called. 

SoL  Gen,  Give  an  acooQDt  to  my  lord  and 
the  counsel,  of  what  you  are  concerned  in  this 
matter. 

Waktman,  If  it  shall  p1ea«e  your  hoDonr» 
my  lord,  Mr.  Hartwell  came  on  Wednesday 
(before  this  thins  happened)  to  my  house,  and 
left  word  there,  that  there  was  a  writ  to  be  exe- 
cuted, if  1  would  execute  it :  I  was  not  then  at 
home,  but  when  I  came  home,  which  was  late 
at  night,  my  daughter  told  me  of  it  1  went 
to  him  on  Thorsday  morning.  He  said  to  me, 
Mr.  Wakeman,  I  ha?e  a  writ  to  be  executed, 
will  you  do  it  f  I  said  I  would.  Then  he  car- 
ried me  to  Westminster  to  the  Mitre  ta? em, 
and  made  no  stop  nor  stay ;  then  he  called  for 
a  quart  of  ale,  and  a  quart  of  white  wine,  and  a 
toast  and  cheese ;  and  when  he  had  eat  one 
toast,  we  had  another.  The  man  of  the  ta?em 
came  in,  whbse  name  was  Holt.  Mr.  Hart* 
well  said  to  me,  we  must  not  do  the  business 
this  morning ;  it  cannot  be  done,  said  be :  Init 
he  appointed  me  to  come  on  Friday  morning. 
He  ordereil  me,  if  I  came  first,  to  call  for  wine, 
and  the  same  as  we  had  before.  I  came  first, 
and  called  for  wine,  ale,  a  toast  and  cheese ;  in 
the  mean  time  Mr.  Hartwell  came  in,  and  eat 
•ORie  with  me. 

L.  C.  J.  Holt.  Who  was  the  writ  against? 

Wakeman.  it  was  against  madam  Rawlbs. 
Mr.  Holt  went  out,  and  called  Mr.  Hartwell, 
and  said,  the  business  would  be  done  that  morn- 
ing. Tlien  we  followed  him  to  Stretton- ground. 
Mr.  Holt  said  to  Spurr  and  myself,  we  bad  beat 
stand  near  the  place :  he  took  Mr.  Hartwell 
with  hi  111  to  the  top  of  the  street,  the  people 
gased  at  us,  and  I  was  ashamed,  and  went  into 
an  alehouse ;  a  nuin  came  back,  and  said,  the 
coach  is  at  the  door :  and  Mr.  Hartwell  came 
and  said,  the  coach  would  come  by  presently ; 
Mr.  Hartwell  and  Spurr  went  before,  and  bid 
me  fiilfow  the  coach ;  and  coming  near  the 
park,  in  Westminster,  1  was  behind ;  Mr. 
Spurr  stopped  the  coach.  Mr.  Spurr  stopping 
the  coach,  1  made  up  to  it ;  but  before  1  came 
to  it,  Mr.  Hartwell  was  in  the  coach,  and  what 
he  said  to  them  I  do  not  know. 

L.  C.  J.  Holt.   Who  stopped  the  coach  f 

Wakemun.  Mr.  Spurr  stopped  the  coach,  and 
■erf ed  the  writ ;  it  was  mv  writ.  Mr.  Hart- 
well ordered  the  coach  to  drive  to  the  Star  and 
Garter  taTem  in  Dmry-lane;  we  went  all 
along  with  it ;  and  when  we  came  there,  they 
led  us  to  a  little  room,  and  the  gentlewoman  did 
not  like  it,  but  went  into  a  forward  room  ;  and 
this  grentlewoman  [pointing  to  Mrs.  Baynlon] 
with  iier  band-box,  was  with  them. 

Omnul.  Who  was  it  ? 

Wakeman.  [Pointing  to  Mrs.  Baynton  at 
the  bar,  said,  it  was  she.]  I  did  not  know  but 
•he  was  this  lady's  friena ;  I  nerer  saw  any  of 
them  before  in  all  my  Ufe.  Mr.  Hartwell 
went  down,  and  Mrs.  bynton  ;  and  I  thought 
•he  weot  to  fetch  madam  Rawlins's  friemb. 


Mr.  Hartwell  came  to  the  young  lady,  and  said, 
you  must  go  to  my  house.  The  y*oun<r  gen. 
lie  woman  said,  O  L.ord,.(lu  not  partus!  But 
he  did  so,  and  put  her  into  a  coach.  I  saw 
the  gentlewoman  going,  but  did  not  go  with  her 
myself,  for  I  was  stopped  by  a  gentleman  of 
niy  acquaintance ;  but  when  I  came  to  Mr. 
Hartweirs  house,  I  said,  Mr.  Hartwell,  wherd 
is  the  young  gentlewoman  ?  He  told  me  she 
was  below  stairs.  I  told  him  that  J  had  some- 
thmg  of  busmess  elsewhere.  I  asked  him, 
and  lie  gare  me  leave  to  go.  I  went,  and 
when  I  returned  back  to  Mr.  Hartwell's  house, 
1  asked  for  him ;  but  his  wife  told  me  he  watf 
not  within.  I  asked  where  Uie  young  gentle- 
woman was?  She  answered,  that  she  was 
S«e  with  her  husband  to  the  Vine  tavern  in 
olbom.  I  went  and  asked  for  Mr.  Hartwell ; 
thev  told  me  he  was  above  stairs.  1  went  up, 
and  found  him  with  Mr.  Spurr,  and  a  tallow- 
chandler.  I  should  have  told  yon,  that  when  1 
went  from  Mr.  Hartwell's  house  about  my  er- 
rand, I  saw  Mr.  Holt  standing  near  the  back- 
door of  the  Five  Bell  tavern  in  Wich-street, 
and  he  asked  me  where  Mr.  Hartwell  was?  l 
told  him  be  was  at  home.  Then  Holt  asked 
for  the  woman  ?  1  said  she  was  at  Hartwell's. 
Afterwards  1  saw  Mr.  Swendsen  at  the  Five 
Bells  with  Holt,  and  he  gave  me  a  full  glass  of 
claret ;  I  drank  it  off,  and  away  I  went.  When 
I  went  to  the  Vine  tavern,  Mr.  Han  well,  Mr. 
Spurr,  and  a  tallow-chandler  were  in  a  room 
by  themselves.  1  saw  that  gentleman  (look- 
ing out  of  a  window)  that  was  with  Holt ;  he 
lodged  at  me,  and  1  at  him.  Mr.  Hartwell 
asked  me  if  1  had  dined  ?  I  told  him  no.  He 
said  there  were  some  steaks.  I  dined  there ; 
then  the  gentlewoman,  viz.  Baynton,  at  last 
came  out  of  doors  and  called  Mr.  Hartwell  to 
her.  When  Mr.  Hartwell  came  from  her,  he 
told  me  the  matter  was  made  up,  and  the  pri* 
soner  was  discharged. 

L.  C.  J.  Halt.  Who  was  the  writ  against? 

Wakefnan.   Mrs.  Uawlins. 

L.  G.  J.  Holt.  When  the  prisoner  was  dis- 
eharoed,  they  gave  you  the  writ  again  ? 

IVakeman.  Yes. 

L.  C.  J.  Holt.  Had  you  a  writ  against  Mrs. 
Busby  ? — Wakeman.    I  had  none  against  hei . 

Countel.  How  far  is  it  from  HartweiPs  bouse 
to  the  Star  and  Garter  tavern  ? 

Wakeman.    It  is  about  a  furlong. 

Countel.  What  was  your  writ  for  ? 

Wakeman.   But  20/. 

L.  G.  J.  Holt.  And  you  said  vou  had  an  ac- 
tion of  ^200/. 

Wakeman.  Mv  lord,  Mr.  Hartwell  said  so. 
I  do  not  know  the  woman,  but  she  will  be 
shewed  us. 

L.  G.  J.  Holt.  Look  at  the  prisoner  at  the 
bar.  Was  she  in  the  coach  when  Mrs.  Rawlins 
was  arrested  ? 

Wakeman,  Yes,  yes.  I  had  no  ill  design'  in 
what  1  did. 

L.  G.  J.   Holt.    Did  you    go  behind  tlie 
coach  ? — l^akeman.  Yes,  my  lord,  I  did. 
[The  Writ  produced  and  read  in  court  ] 
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Jiiftice  Gould,  Were  you  there  at  the  Stir 
and  Garter  wheo  Mn.  Busby's  friends  came  to 
bail  her? 

Wakeman,  IV  ben  I  came  to  the  Star  and 
Garter  tarem*  the  gentleman  came  and  asked 
me,  wbetlier  I  knew  where  Mrs.  Busby  was  ? 
I  told  him,  I  lefl  her  at  the  Vine  tarem,  and 
believeil  that  tliere  they  might  find  her. 

L.  C.  J.  Holt,  Was  Spurr  at  the  Vine  tavern 
anytiakef 

Waluman,  My  lord,  1  left  Spurr,  Hartwell, 
and  the  tallow-chandler,  at  the  Vine  tarem. 

Scrj.  Darnel,  Was  it  Mr.  Hartwell  or  Spurr 
that  asked  you  to  eat  steaks  P 

Wakaium.  It  was  Spurr. 

Ba^nion.  Mr.  WaLeman,  did  you  e?er  see 
me  lietbre  the  arrest  ? 

Wakeman.  No,  I  nerersaw  you  before  then. 

Mrs.  Berkley  swora. 

Sen.  Darnel,  Pray  look  upon  this  prisoner, 
Mrs.  Baynton,  do  you  know  her  ? 

BerkUy.   Yes,  Sir,  1  do  know  her. 

Seij.  Darnel,  ilow  came  yoa  to  know  her  ? 

Berkley,  By  her  lodging  in  Mra.  Nightin- 
gale's house,  and  no  otherwise. 

Serj.  Darnel,  Did  you  ever  hear  lier  speak 
of  a  brother  that  she  had  ? 

BerkUy.  Yes,  Sir,  she  said  this  Mr.  Swend- 
fen  was  her  brother. 

Serj.  Darnel.  Mrs.  Rawlins, are  you  sworn? 

KawUw.  Yes,  Sir. 

Serj.  Darnel,  Stand  forward  a  little.  Do 
you  give  my  lord  an  account  of  the  whole 
matter. 

Baynton.  BIrs.  Rawlins,  speak  the  truth,  I 
detdre  nothinp^  but  justice. 

L.  C.  J.  HoU,  You  are  upon  your  oath  re- 
member, and  therefore  speak  nothing  but  the 
truth. 

Counsel,  Give  an  account  of  your  proceed- 
ings in  tlie  whole  matter. 

Serj.  Darnel.  Do  you  know  any  of  the  pri- 
soners at  the  bar  ? 

Rawlins.  Yes,  I  know  them  all,  Mrs.  Bayn- 
ton, Mr.  Uartweli,  and  Mr.  Spurr. 

L.  C.  J.  Holt.  Do  you  know  them  ? 

Rawlins.  Yes,  my  lord. 

L.  C.  J.  Holt.  How  came  you  to  be  ac- 
quainted with  Mrs.  Baynton  ? 

Rawlins,  My  lord,  1  came  to  be  acquainted 
with  her  by  her  taking  lotlgings  at  our  house. 
She  came  and  took  lod^rings  at  BIrs.  Nightin- 
gale's for  a  month  or  six  weeks.  When  her 
month  was  out,  she  said  her  business  was  done, 
and  she  must  go  into  the  country. 

Sen.  DarncL  Give  an  account  of  what  hap- 
penedto  you  on  Friday  the  6th  of  November. 

Rawlins,  We  were  going  to  Ozendon  cha- 
pel. Airs.  Busby  and  I.  Mrs.  Baynton  told 
us,  she  was  going  that  way,  and  invited  us  into 
her  coach  ;  she  said  she  would  set  us  down 
near  the  chapel ;  we  accepted  of  her  invitation, 
and  went  with  her.  ^Vnen  we  were  at  the 
i>road  way  in  Dartmouth -ffround,  there  was 
Hartwell,  and  two  more  balnfi ;  thej  stopped 
the  eoacb,  and  Mr.  Hartwell  gol  in.    mud 


Mrs.  Busby  to  him,  for  Christ's  sake  let  ns  go 
out,  we  owe  no  man  any  thing.  He  said  the 
matter  concerned  Mrs,  Busby  and  nie ;  and  he 
ordered  the  coach  to  be  driven  to  ^e  Star  and 
Garter  tavern  in  Drury-lane. 

Serj.  Darnel.  Did  any  body  come  into  tho 
coach? 

Rawlins.  Yes,  Sir,  Mr.  Hartwell. 

Serj.  Darnel.  Did  he  do  any  thing  to  the 
people  in  the  coach  ? 

itawlins.  No,  Kr,  but  ordered  the  ooaeb  to 
go  to  the  Star  and  Garter  tavern.  When  wc 
came  there  we  went  up  stairs,  and  did  not  stay 
above  a  dozen  minutes  in  one  of  the  rooms,  hot 
removed  from  thence  to  a  room  forwsrd  :  Mrs. 
Bavnton  was  gone,  and  Hartwell  sent  up  S|mrr. 

Serj.  Darnel,  Mistress,  Pray  look,  Do  you 
see  the  man  that  came  up  to  yon  ? 

Rawlins,  I  suppose  it  was  tlie  man  that  is 
next  to  Mrs.  Baynton ;  if  1  be  not  mistaken  it 
is  him ;  I  cannot  be  positive. 

Seij.  Darnel.  Sonieof  tlicm  came  np  to  you 
and  said.  They  must  have  the  young  Udy 
down  stairs? 

Rawlins.  Yes,  Sir;  and  Mrs.  Baynton  said, 
Nay.    They  after  that  forced  me  away. 

Serj.  Darnel,    Who  was  it  that  did  that  ? 

Rawliiu.    It  was  Mr.  Hartwell  that  did  it. 

Hartwell.  Who  is  Mr.  Hartwell  ? 

Rawlins.  Yourself,  Mr.  Hartwell,  took 
me  about  the  middle,  and  drove  me  down 
stairs.  I  cried  out  Marder.  And  desinnl  some 
good  body  to  go  witli  me ;  be  said,  if  I  did  not 
hold  my  tongue  he  would  send  me  to  New- 
gate that  minute. 

Serj.  Darnel,    Where  did  he  carry  you  ? 

Rawlins,  He  carried  me  from  tlie  Star  and 
Garter  tavern  to  his  own  house. 

Serj.  Darnel.  Where  is  his  house  ? 

Rawlins.  In  Wich  street. 

Serj.  DarneL  How  long  did  he  keep  yom 
there? 

Rawlins.  I  do  not  know  justly,  but  I  think 
it  was  about  an  hour. 

Serj.  Darnel.  What  did  they  do  with  yoa 
therein 

Rawliiu.  They  put  me  into  a  back  room, 
there  was  nobody  with  me :  but  at  last  Mrs. 
Baynton  came  in  and  |iretended  she  was  going 
by  and  heard  my  name,  and  therefore  came  in. 
1  was  very  mucn  frighted.  She  said  slie  bad 
been  at  several  of  my  friends,  bnt  could  get 
nobody  to  come.  She  told  me  she  would  send 
for  her  broUier,  and  he  should  be  bail  for  me. 

L.  C.  J.  Holt.  You  say  she  would  arnd  for 
her  brother  to  be  your  bail  ? 

Rawlins.  Yes,  my  lord. 

L.  C.  J.  Holt.  What  followed  then? 

Rawlins.  She  went  for  her  brother  to  come 
to  be  my  bail,  and  it  was  hardly  half  a  Quarter 
of  an  hour  before  she  came  in  again  with  licr 
brother. 

Counsel.  What  is  her  brother*s  name  ? 

Rawlins,  Swendsen.  Mr.  Hartwell  came 
into  the  room  where  I  was,  and,  said,  is  Mrs. 
R«wlins*s  frifl&d  come  yet  r  Hii.  Baynton  an- 
iwmd,  Yd.     Tbqr  muI  a  ooMh  frngand  at 
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the  daor,  and  id  that  thej  oarriad  me  to  the 
ta?em  in  Holbum;  there  waa  id  the  coach, 
Jfn.BayntOD,  her  bmther,  Mr.  HartweH,and  I. 

BIr.  Mount  ague.  Where  did  they  carry  you  f 

lUwlitu*  To  the  Vine-tafcm  in  Holborn. 

Mr.  Mountagut,  What  did  they  do  with 
3ron  then  ? 

Rawlins.  They  carried  me  Ofi  Btaira,  put  me 
into  a  room ;  1  cannot  tell  exactly  how  long  I 
-wu  there. 

Mr.  MountoMue,  What  did  they  do  then  P 
.  Bamlini.  Then  Holt  waa  there  to  be  the 
other  bail ;  they  were  very  wilKng  to  take  bia 
bail,  bat  were  yery  ecrupuloua  in  taking  Mr. 
fiwaadacii'a  bail.  They  toU  me,  in  abort,  that 
I  moat  marry  Mr.  SwendaeD^  and  that  would 
pat  an  end  to  it,  or  elae  I  rnivt  go  to  Newgate. 
•    L.G.J.  lra/^  Whoaaidao? 

Ramtim.  Mnk  Baynton  aaid,  if  I  did  not 
varry  her  brother,  I  must  g*  to  Newgate.  I 
i«|plied,  thai  1  would  not  marry  without  my 
fhaadt  advice ;  hot  I  waa  not  ao  much  afimd 
af  going  to  Newgate,  as  I  waa  of  being  mur- 
dbred,  or  aent  away  aamewhere  into  the  ooim- 
lij,  where  1  might  nerer  aaa  or  hear  of  my 


OimueL  How  dkl  they  bebave  tbemaelves 
alkeroomP 

MgmUtu.  They  importmed  me  to  marry 
Jlr;  Swendaen,  and  ibr  that  end  Mrs.  Baynton 
would  httfe  Boy  ring  from  my  finger ;  I  would 
net  let  her  hare  it,  but  ahe  ftvced  it  away 
Iraaame.  I  aaked  her  what  she  woold  6o 
with  it  ?  She  told  me,  she  would  go  and  get  a 
wedding  ring  made  by  it.  She  went  and 
iKMight  a  weddioff  ring,  and  gave  me  my  own 
agam:  Then  the  minister  and  dcrk  waa 
brought  into  the  room  ;  the  minister  and  olerk 
caase  in  and  married  Mr.  Swendaen  and  me. 

Serj.  DarneL  How  long  did  you  stay  in  the 
room  after  you  were  marned  P 

Ramiim.  Notaqoarter  of  anhour. 

L.C.J.  Ifo/^  Where  waa  HartwaA? 

Rmwiins.  They  were  in  the  room  wer^ 
agafaMtus. 

L.  C.  J.  Holt.  Who  brought  the  paraoD  into 
lli^room  ? 

Rawlins,  Holt  brought  them  in. 

L.C.  J.  HoU.  Whera  did  they  carry  you 
IhaoP 

Rawlins.  To  Mr.  Blake's  house  in  Holbom. 

L.  C.  J.  Holt.  Who  went  with  you  ? 

Ramlins.  Nobody  but  Mr.  Swendaan,  Mrs. 
Bayntooi  and  myaelf. 

L.  C.  J.  HoU,  What  did  they  do  than  ? 

RrnmUm.  They  ordered  the  aheetiBg  of  k 
bed,  and  pot  me  to  bed. 

Caumei.  Waa  there  any  compuWien  in  go- 
Ipgto  bed,  or  did  you- go  Toluntarily? 

^namlins,  I  did  not  ga  freely,  but  waa  forced 
In- had-;  Mrs.  Baynton  asked  me  to  go  to  bed  ; 
aAer  which  she  asked  me  the  reason  why  I 
waald  not  go  to  bed  P  Says  I>  my  reason  is^ 
becanse  I  do  not  care  to  go  to  bed  so  soon. 
•  Sail.  DmrneL  Who  umlicased  you  P 

Rrnskm.  Mrs.  Baynton  aad^Mr.  Bhdui** 
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Serj.  Darnel,  How  long  was  you  in  bed  P 

Rawlins.  About  an  hour  or  two. 

Mr.  Mountague.  When  you  went  out,  bad 
you  any  expectation  to  go  any  where  elae  hot 
to  church  P 

Rawlins,  No  where  but  t6  obnrdi  upon  tny 
word. 

Mr.  Mountague.  Did  you  go  voluntarily  to 
the  tavern  in  E^ry  lane,  or  against  your  will  P 

Rawlins,  To  be  sure  it  was  agamst  my  will. 

Hartwdl.  Did  you  see  me^  Madam,  at  the 
Vine  taTcm  the  time  that  you  were  confined 
tbereP 

L.  C.  J.  HoU.  Did  you  see  Hartwell  at  the 
Viae  tavern  befiira  you  were  married  P 

Rawlins.  Yes,  Mr.  Hartwell,  you  may  re^ 
member  that  you  were  once  in  the  room  where 
I  waa:  1  vrill  give  you  an  instance  of  it ;  you 
were  smoaking  a  nipeof  tobacco ;  Mra.  Ba^ro- 
ton  said  to  yon,  What  would  you  have  with 
herP  You  aaid  I  waa  the  prisoner. 

L.  C.  J.  Holt.  Did  they  take  the  bail  fiiat 
waa  offered  P 

RjswlinSi.  Mr.  Hartwell  aaid  he  would  con- 
akier  it  with  Mrs.  Baynton,  and  they  all  went 
out,  and  left  me  alone  by  myself.  Mrs.  Bayn* 
ton,  after  they  had  eonaultod  together,  came 
in  and  told  me  that  they  reftised  toe  bail. 

Baynton.  When  you  were  left  by  yooraelf, 
Mrs.  Rawlins,  if  you  had  not  a  mind  to  marry 
Mr.  Swendsen,  why  did  not  you  make  your 
eaeapeP 

L.  C.  J^  Holt.  Did  she  come  there  by  her 
consent P 

Baynton,  No,  my  lord ;  hut  when  she  waa 
h;ft  to  herself,  she  might  have  easily  getaway. 

L.  C.  J.  HoU.  Mrs.  Rawlins,  you  were  left 
alone  in  the  room,  waa  there  any  proposal  of 
your  marriage  to  Mr.  Swendsen  made  before 

Baynton,  My  lord,  if  I  may  have  leave  tl> 
apeak,  they  contracted  friendship  almost  a 
month  before. 

L.  G.  J.  Holt.  Mrs.  stay  your  time.  [To 
MratRawKna.j  Consider  tfaie  question. 

Baynton.  My  lord,  the  ring  waa  bought 
before  she  waa  left  alone,  she  anowa  it  very 
well,  and  was  looking  upon  it  when  I  came 
into  the  room  again. 

L.  C.  J.  HoU.  [To  Mrs.  Rawlins.]  Had 
yon  the  ring  bdbre  that  P 

RawHns.  Not  as  1  know  of,  my  lord. 

Baynton.  You  had  the  ring  upon  your 
finger,  and  sakl  it  waa  a  very  handsome  one ; 
but  I  had  bought  it  a  littHs  too  wide  for  you. 

RawUns.  It  is  very  lidiculons  ;  I  said  no 
such  thing. 

L.  C.  J.  HoU.  She  was  left  in  the  room 
alone,  when  you  both  went  out  |  but  it  seems 
it  was  upon  her  deaire  to  be  balled,  and  there- 
fore she  would  not  escape. 

Seij.  Darnel.  Yes,  yes,  it  was  with  the  in- 
tent to  be  bailed  that  she  did  this. 

L.  C.  J.  Holt.  Mrs.  Baynton,  it  is  now  time 
for  you  to  make  your  defence. 

Ai»yiifofi.  My  lord,  I  will.  Mrs.  Bnsby, 
whan  Mr.  Swendsen  came  to  her  house'  first, 
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oftlled  bim  ber  deirly  beloTed 
she  DOt  ny  to,  Mn .  Rawlins  f 

L.  C.  J.  HoU,  Did  you  eter  bear  Mrs. 
Boiby  call  Mr.  Streodsen  her  dearly  belofed 
likeness? 

Rmmlitu.  My  lord,  I  desire  she  may  answer 
fur  herself. 

Bawnton.  Pray,  my  lord,  lei  her  stand  by 
herself  a  little,  that  nolwdy  may  speak  to  her. 

L.  C.  J.  Holt.  Did  you  et er  bear  ber  speak 
of  Mr.  Svreodsen,  that  be  was  ber  dearly 
belored  likeness  ? 

Rawlins,  Yes,  my  lord  ;  I  do  not  know  bni 
she  might  say  so. 

L.  C.  J.  HoU.  What,  when  Mr.  Swendsen 
was  by  ? 

RkmUmt. '  No,  dbt  lord. 

L.  C.  J.  HoU.  Do  you  remember  that  you 
tfer  heard  Mrs.  Busby  call  bim  soP 

BjamlmM.  Once,  my  lord,  to  Mrs.  Baynton. 

L.  C.  J.  HoU.  What  say  you,  Mrs.  Busby, 
did  yott  call  bim  so  P 

Baisly.  My  lord,  I  thought  him  Tsry  much 
like  my  hnriMnd  in  one  part  of  bis  face,  and 
Mrs.  BayntoQ  herself  called  him  my  belored 
likeoeis. 

Baynion.  My  lord,  how  oonhl  1  call  bim 
her  beloved  likeness,  and  never  saw  her  bus- 
band  with  my  eyes  ? 

L.  C.  J.  HoU.  Well,  what  questions  will  yon 

^  Baynton.  My  lord,  1  will  ask  Mrs.  Raw- 
lins several  questions.  The  second  Sunday 
when  I  was  at  their  house,  Mrs.  Rawlins,  you 
know  you  staid  at  home,  and  I  did  so  too ;  did 
BOC  yott  say  then,  that  you  wished  Mr.  Swend- 
tsn  was  there,  when  they  were  all  at  church  f 
Did  not  you  say  so  P  Remember  you  are  upon 
your  oath. 

L.  C.  J.  HoU.  Upon  your  oath,  do  you  re- 
member any  such  thing  P 

Bamlim.  No,  my  lord ;  and  I  would  not  fi»r 
all  the  world  say  an^  thing  but  the  troth. 

L.  C.  J.  Holt,  Did  you,  or  did  you  not  ? 

Kawlim.  Indeed,  my  kird,  I  do  not  remem- 
ber that  ever  I  said  any  such  word. 

Baynton.  Mrs.  Rawlins,  did  not  you  come  to 
my  bed-side  ofVen,  and  kiss  and  hug  me,  and 
would  be  talking  with  pleasure  of  Mr.  Swend- 
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L.  C.  J.  Holt.  Do  you  remember  that  you 
sat  at  her  bed-side,  and  snake  of  Mr.  Swendsen, 
mmI  kissed  and  hugml  ber  P 

Rawlins,  My  lora,  indeed  Mrs.  Baynton  did 
much  talk  of  her  brother. 

L.  C.  J.  HoU.  But  dkl  yon  talk  of  ber 
brother  ? 

Ramlins.  My  lord,  if  I  did  say  any  thing,  I 
did  not  speak  with  a  design  to  have  him ;  it 
may  be  I  miflrht  do  so. 

Bavnton,  Mrs.  Rawlins,  did  not  you  bid  me 
to  tefi  him,  that  there  was  a  good  lady,  that 
had  her  fortuoe  in  her  own  hands,  and  at  ber 
own  disposal,  that  would  make  him  a  very  good 
wife  ?   Did  not  you  teU  me  this  ? 

Rawlins.  I  did  not  say  so;  but  said  there 
WIS  a  very  good  lady  that  woaM  nuki  a  ?ery 


good  wife  whenever  she  married ;  but  did  neS 
say,  that  she  would  make  him  a  good  wife. 

Baynton.  Mrs.  Rawlina,  have  yon  not  been 
the  most  uneasy  woman  in  the  world,  when  he 
did  not  come  to  dine  at  Mrs.  Nightingale's  ? 

L.  C.  J.  llb(r.  Speak  out 

Baynton.  My  lord,  Mr.  Swendsen  had  a 
cold,  and  she  toM  me  sheooukl  not  be  easy  till 
he  was  cured  of  it. 

Rawlins.  I  never  said  such  a  thing.  Can 
you  say  so,  Mrs.  Bsynton  P 

fii^iilofi.  My  lite  is  upon  it,  and  I  will  not 
for  my  life  say  any  thing  but  the  truth. 

L.  C.  J-  Holt.  Did  you  express  any  .such 
thing  to  Mrs.  Baynton,  of  your  uneasiness  till 
Mr.  Swendsen  had  got  rid  of  his  coU  P 

RamUMs,  No,  my  lord. 

Baynton.  But,  osadam,  did  yon  not  seek  to 
tdl  me  these  thinffs  by  yourself  r  Yon  told  me, 
you  had  a  great  leal  of  ill  ussge,  and  toM  mr, 
yoa  Uved  more  like  a  servant  than  any  thin|r 
else :  You  said,  that  when  there  was  another 
lodger  there,  becamse  you  went  to  see  her  ia 
her  room,  you  were  chid  severdy  for  it,  and 
charged  never  to  go  near  her. 

KawUns.  1  do  notkuow  butthat  I  might  dto  it. 

L.C.J.lfo&.  But  why  did  you  do  a  P 

RawUns.  My  lord,  I  csn  give  you  no  account. 

L.  C.  J.  Holt.  Dill  you  hid  her  tdl  him,  that 
yon  knew  a  gentlewoman,  at  her  own  disposal 
thst  would  make  him  a  very  good  wifeP 

RttwUns.  My  lord,  I  do  not  know  but  that  I 
said  to  Mrs.  Biaynton,  I  wished  ber  brother  a 
very  good  wife. 

JL  C.  J.  But  did  yon  say  that  you  knew  a 
gentlewoman  at  hear  own  disposal,  and  a  fortune, 
that  would  make  bim  a  very  good  wife  P 

Ramlms,  My  lord,  I  did  not  speak  with  a 
design  lo  marry  her  brother,  but  waa  resolrod 
to  take  the  advice  of  my  friends. 

Bt^nton.  Did  not  you  say  that  you  wished 
yourself  Mr.  8wendsen*s  wife  several  times  P 

L.  C.  J.  Dkl  you  ever  tell  her,  that  yoa 
wished  younelf  Swendsen's  wife  P 

RawUns.  My  lord,  I  do  not  know  whether 
I  did  or  no. 

X.  C.  J.  How  came  you  to  have  such  a  good 
opinion  of  Mr.  Swendsen  P 

Rawlins.  Mrs.  Baynton  tokl  me  he  was  a 
Tory  good-tempered  gentleman,  and  never  out 
of  hnmour. 

L.  C.  J.  Would  you  marry  a  man  for  bit 
good  humour  only  P 

RawUns.  I  never  had  married,  if  there  had 
not  been  a  force  put  upon  me. 

X.  C.J.  Did  yott  tell  Mrs.  Baynton,  that 
jTOu  never  woukl  marry,  but  by  the  consent  ef 
your  friends P—aew/wf.  Yes,  I  dkl. 

Ronton.  My  lord,  I  never  heard  ber  sajr 
so  in  all  my  life. 

L.C.J.  Did  you  tell  her,  Mtwithstandinf 
what  you  said  of  Mr.  Swendsen,  that  yo« 
would  never  marry  without  the  oonsent  of  yow 
(nendsP 

RawUns.  My  hird,  I  £d  often  say,  thai  I 
woold  never,  marry  withont  their,  oonsent.  . 

Bsyniw*    Mn.RawfiDs,didiiotjQtt»whcft 


SIS]  J^JMSUg  iM^  mag  Mn.  Amfiw.  A.  D.  1702. 


[614 


Sa  w«re  aoqniinted  with  Mr.  Swcndsen,  afififht 
r.  Pu^P 

L.  C  J.  Did  YOU  thew  «Dy  dislike  of  Mr. 
Pwrh  upon  SireiHtoen's  acooQDt  f 

Kawuns.  My  lord,  I  cannot  tell ;  if  I  did 
shew  any  ill-wiU  to  Mr.  Pogh,  it  was  not  with 
ft  dasini  to  bare  Mr.  Swen&en. 

£.  €.  /.  Hath  there  been  any  courtship  car* 
ried  on  betwixt  Mr.  Swendsen  and  you  ? 

BMmUm.  My  lord,  no  more  courtship  to 
Die,  than  to  all  the  family ;  my  lord,  I  dio  not 
perceive  that  Mr.  Swendsen  snowed  me  more 
lavour  than  any  in  the  rest  of  the  family. 

L.  C,  J,  uwe  yon  any  more  questions, 
Mrs.BayBtonf 

Baynton.  When  Mr.  Swendsen  was  Walk- 
ii^  in  the  garden,  did  yoU  not  say,  that  you 
wouMgoand  walk  with  him,  hut  that  tney 
voold  take  notice  of  it  P  But  pray,  said  I,  ao 
Ml,  you  may  make  them  angry  1^  it.  Did 
net  Tou  say,  that  ^rou  would  go  up  and  look  out 
of  the  window,  with  expeetation  to  have  been 
ealled  down  by  meP  Did  not  you  waUc  with 
Mr.  Swendsen,  and  diseourse  with  him  about 
the  things  of  Ioto,  and  he  said  he  would  hsTo 
nobody  but  you ;  and  you  likewise  said,  that 
yon  would  hare  nobody  hot  him  P 
f  L.C,J,  Were  you  alone  with  Mr.  Swend- 
sen at  Chat  time  iu  the  gardcnP 

RtmUm.  I  think  1  was  with  him  in  the 
garden  at  that  time,  but  not  alone. 

Boyjilofi.  My  lord,  she  was  alone  with  Mr. 
Swendsen  in  the  garden  sereral  times. 

EawUnt,  I  can  speak  it  Ujion  my  oath,  that 
I  was  never  in  the  garden  with  Mr.  Serendsen 
but  that  time. 

JBoyslMi.  Did  not  you  say  that  you  would 
hnvo  nobody  but  Mr.  Swendsen  P 

Ra»Un$.  No,  1  nerer  said  any  such  thing. 

Bayniim.  What  made  you  go  up  stairs,  and 
cry  lor  an  hour  together ;  and  saio  to  my  ser- 
vant, that  you  would  have  your  belly  nill  of 
cmn|[  before  yon  went  away:  Betty  can  tes- 
tify this,  she  u  in  court,  but  must  not  be  heard. 

ImCJ.  She  may  be  called,  if  you  will. 
•  Bsyn/on.  Pray,  Mrs.  Rawlins,  did^u  not 
onee  come  up  to  me,  and  said  yon  bad  been 
twice  there,  and  wished  that  von  could  see  Mr. 
I^wendsen,  and  that  you  could  not  be  easy  with- 
out his  company  P 

.   Rarnlmi,   As  I  am  upon  my  oath,  I  never 
laid  such  a  thing. 

Baynion.  Mrs.  Rawlins,  did  not  you  say  n 
hlwdred  times,  that  you  loved  Mr.  Mwendaen 
above  any  man  in  the  world  P 

liMplmi.  I  never  said  any  such  thing  in 
mylifo. 

Bmyntom,  Did  not  you  peel  walnuts  for  Mr. 
Swendsen,  and  desire  me  to  earry  them  to  him  P 

Jlovliiis.   I  never  did  so. 

Bi^^mtm.  My  Jord,  I  would  hare  her  asked, 
wiMther  she  consented  to  be  taken  away,  di- 
rectly, or  indirectly  P 

L.C.J.  What  say  yon  to  thati  Mrs.  Raw- 
Em-P 

.  JBavlMf.  .  My  lord,  it  vras  all  against  my 
kww|M%u  and  wiU,  I  aevtr  cqfsocslfd  tp  H, 


Baynttm.  Mrs.  Rawlins,  is  not  this  trao, 
that  you  pulled  your  ring  fh>m  your  finger, 
and  gave  it  to  me  to  have  a  wedding  ring  made 

Sit,  which  discoTcred  your  free  consent  to 
•  marriage  P 

Ramlini.  No,  Mrs.  Baynton,  do  you  think 
that  I  would  have  given  any  manner  of  con- 
sent to  be  married  to  him,  wiUiout  the  advice  of 
my  friends,  if  I  had  not  been  forced  to  it  P 

Baynton.  Did  not  you  send  all  Mr.  Pugh's 
letters  bade  again,  and  desired  him  in  your  let- 
ter to  come  no  more  at  you ;  and  that  you 
would  have  nothing  to  say  to  him,  and  that  if 
he  came,  ho  wouUI  put  you  to  such  a  fHght 
that  you  would  not  be  capable  of  seeing  him  P 

L,C.J.  Did  you  tell  her  so  P 

Ramlins,  1  do  not  remember  that  I  told  her 
any  such  thbg. 

X.  C.  /.  Did  you  send  back  Mr.  Pngh'i 
letters  P 

Bamlim.  I  do  not  remember  that  I  spake 
any  thing  to  Mrs.  Baynton,  though  I  did  sanl 
back  the  letters. 

L.aJ.   Why  did  you  so  P 

Rewfini.  It  was  not  upon  Mr.  Swendsen's 
account  that  I  did  so. 

L.C,J.  Do  you  remember,  that  you  re- 
peated to  her  any  of  the  contents  of  a  letter 
that  you  had  wi^tten  to  Mr.  Pugfa  about  send« 
ing  Mck  bu  letters  P 

Ramiim,  No,  my  k>rd,  I  did  not. 

Baynton.  My  lord,  I  had  it  from  her  own 
moiptn,  else  how  could  I  have  known  of  it  P  I 
did  not  know  it  till  she  told  me.  Mrs.  Rawlins^ 
how  can  you  say  yon  told  me  not  these  things P 

Rawlins!    No,  Mrs.  Baynton,  I  did  not. 

Bd^nton.  Mrs.  RawKns,  you  do  not  say 
true.  1  never  knew  nothing  but  what  I  h&4 
from  her  own  mouth. 

L  C.  /.  You  sent  his  letters  back  again, 
prav,  on  what  account  did  you  do  so  P 

Kawlhu.  It  was  upon  things  that  we  heard 
of  Mr.  Pugh,  that  was  not  very  handsome. 
Mrs.  Busby  can  tell  the  same. 

X.  C.  J.  Dkl  the  courtship  break  off  P 

Bamlins.  My  lord,  it  was  but  the  day  before 
this  thing  happened. 

Baj.  Darnel.  Mrs.  Busby,  did  you  know  of 
the  sending  back  the  letters  P  and  who  was  it 
that  put  Mrs.  Rawlins  upon  sending  of  them 
back? 

Blci6y.    Yes,  Sir,  it  was  by  our  ad\  ice. 

Seij.  Darnel.  Whose  hand  was  it  that  wrote 
the  letter  P—Bos^.   Mrs.  Berkley. 

a.  Darnel.  Was  it  by  her  inclination  and 
tation  of  her  friends  P 

Baynton.  Had  not  you  a  mistrust,  that  there 
was  love  betwixt  Mfr.  Swendsen  and  Mrs. 
RawKns  P 

Butby.  I  hail  no  mistrust  of  any  such  thing. 

Baynton.  Why  did  you  tax  me  with  it  thenP 

L.C.J.  WhenwasthisP 

Beyntofi.  My  lord, it  was  at thelimner'a ;  I 
heard  something  as  if  Mrs.  Rawlins  should 
sneak  words  of  dtsoouragement  to  Mr.  Pof  h. 
iua.  Busby,  when  I  told  her  of  it,  she  denied 
il,  aaimdd,  Mn.  BuyaloB,  I  do  not  knair  tlug. 
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Bol  hMt  ■  Mm.  BAwliuhendfyttdflhe  lAiall 
■OiWitr  Ac  hendf,  if  soeh  a  thia^  is ;  she  i 
AiMMgiht,  if  tbert  wis  aot  ■trmgeaeM  bftw^ean ' 
Bfrp.  Rmwliot  »nd  Mr.  Fugh,it  wm  ooetsioiMd 
by  Mrs.  RawliDs's  love  to  Mr.  Swendteo. 
Wiwn  they  naked  my  a4vioe  of  tiM  thing, 
Mff .  Bawliiw  and  Mrv.  Buiby  told  ne,  that 
Mr.  Puffb  had  8  or  4,000/.  atook:  1  laid,  if 
Mr.  Pu^  bad  aueh  a  lore  for  Hn.  Bawlina  aa 
Im  pretended  to,  that  be  woold  do  well  to  have 
ilrawD  out  1,000/.  aod  giveo  it  to  the  ynimg 
wflHnaD. 

It.  C.  J.  Mri.  BayiitQp,  have  yo«  any  4hbf 
fpaskP 

Baynton.  Berhapa  1  bmy  hate  moK  to  aay, 
but  I  am  io  confuaioo,  my  lord:  Mra.  Buiby, 
•a  well  M  Mrs.  Bawlina,  waa  never  cnty,  but 
when  Mr.  Swendseo  was  there. 
.  '^  C.  /.  Mrs.  RawUna,  vpon  the  oath  that 
yoQ  baTo  taken,  did  you  consent  to  your  baiiif 
4i(ken  away  afWihe  manner  as  yo«  wave,  or 
gave  any  encoura^enMot  to  Mr.  Swendsen  f 

Hawlms,  No,  my  lord,  I  do  not  know  that  I 
gave  him  any  manner  of  encouragement 

JBi^nioH,  My  Km^,  she  gave  him  all  tlw  en- 
oouragpement  imaginable. 

X  &  J.  I  pray,  Mrs.  Bayntoo,  do  not  pot 
ysowseir  into  a  passion :  I  apeak  in  lavour  to 
you ;  you  wiH  aot  driver  yourself  ao  well  an 
passion,  as  without. 

Bayntan.  She  lay' bailing  of  me  night  and 
day,  and  always  speaking  to  me  of  her  lovsa  to 
Mr.Swenitoen;  and  to  hnr  her  apeak  the  foito 
contrary,  really  it  moves  me,  my  lord. 

Bstty^  Mrs.  Baynton's  Maid,  called. 

Bwnton.  Betty,  have  not  you  told  ma,  that 
Mrs.  liawlins  said  she  wouM  fill  her  belly  with 
.crying  before  she  went,  and  that  ahe  woqU 
enonire  for  Mr.  Swendsen  ? 

Betty.    No,  1  said  no  such  tbin^. 

■X.  C.  J.    Speak  the  truth,  without  bring 
biassed  by  one  side  or  other.     Did  you  hear 
that  ever'Mrs.  Rawlins  went  into  the  chamber 
^o  cry,  or  esquire  for  Mr.  Swendsen  ? 
•    hiity.  No,  my  lord,  1  never  heard  it 

Bi^ynt9n  My  lord,  1  never  #ss  the  woman 
^at  aaked  this  maid  any  question  any  way,  but 
aha  frankly  told  me  all  this ;  and  ahe  often  aaid, 
that  she  was  sure  Mrs.  RawMins  had  a  very 

Seat  kindness  for  Mr.  Swendsen :  and  one 
y  she  hearing  of  aneh  a  naiae  af  laoghing, 
and  the  doors  flinging, 'that  she  want  da«ni 
ataira  to  see  what  waa  the  matter ;  Mr.  Swend- 
sen was  there  then,  and  Mr.  Pugh.  Mr.  Pagh 
was  so  offended  at  Mrs.  Rawlins's  mirth,  that 
ha  went  away  in  a  great  diataste ;  and  ahe  aaid, 
tJM  Mrs.  Rawlina  waa  never  easy,  hot  when 
ahe  was  talking  of  Mr.  Swendsen. 

Baynton-  Betty,  did  not  you  say,  that  aba 
a^Eed  you  several  timea  of  Mr.  Swendsen,  and 
wished  he  would  come  and  dine  with  them  f 

Betty,  I  never  heard  her  but  once. 

Mr.  Swi^ndsen's  Jury  return  to  give  in  their 
Teirdict,  all  twelve. 

OaBtlaoMajfaMi  ^  agiwi  is  yoitf  Midict  r 


Ami.  Yaa. 

Who  shall  say  far  yon  ? 

Am,    TbeloMaMD. 

Erasmus  Johnaan,  a  Dana,  aad  ana  of  Iha 
Jnry,  aaid.  He  waa  not  aatisfiad. 

JMmmm.  If  it  shall  pleaaa  ymi,  my  loid,  I 
am  not  satisfted ;  I  do  not  6bhI,  from  any  of 
the  evjdenoe  that  hath  been  giasn,  that  be  waa 
privy  to  the  aneat ;  my  eonaeienoa  will  not  let 
BM  comply  with  ahe  rest,  that  ha  is  guilty. 

X.  C.  J.  What  kind  of  a  oonacMoa  hav» 
yen  ?  do  you  not  believa  what  the  witnaaaaa 
bavaaaidr  imve  yon  any  avidenca thsa Mw» 
Rnwiins  want  away  with  ber  awn  coaacnt  ? 

Jo4nsofi.  I  do  not  find,  my  brd,  that  it  wan 
done  by  him. 

L.C,J,  Did  not  he  go  to  Hartwiall^  booaa, 
and  from  thenoe,  whife  ah«  waa  under  thm 
force,  want  with  her  to  the  Vine  tavara,  wham 
ha  married  bar?  which  waa  a  ibroaably  taldag 
by  him. 

Uhmom.  Bnl,  my  k»rd,  it  was  with  her  aoQ-^ 
aent ;  ^ae  how  ooald  ha  many  her  f 

L,C,J.  Though  aha  did  eanaaot  to  the  maiw 
riage  s  yet  if  ahe  waa  taken  by  ftroa,  it  ia  tha 
sameoianoe.* 

IbmiMifi.  My  lard,  ha  did  agree  that  Ihia 
was  a  point  of  mw,  and  would  leave  it  with 
your  lordship ;  he  bciieeea  ahe  waa  iaroad,  boa 
be  tbinka  he  waa  net  privy  to  the  woasaa'a  ac- 
tions that  he  enipfeyed. 

Joknmn.  My  kird,  I  do  not  see  there  were 
any  evidence  airtinst  him. 

X.  C  /.  When  the  baiKia  ware  eosphiyed 
to  take  her,  it  appeaia  by  the  aaquel,  that  it 
was  with  an  intent  that  he  might  marry  her  » 
what  can  be  plainer  P  Cbvem  yanrsalf  by  raa- 


Jo&iuoa.  Ibatiav^tfaattbarewasaftieahy 
MiebaHiflb. 

X.  C./.  Did  net  he  take  the  advaataga  of 
theloroer  And  waa  that  to  any  other  pnrpoaaA' 
hot  for  him  to  marry  her  f  There  vraa  no  «aaaa 
of  action  either  againat  bar  or  Mrs.  Bushy. 

Johmtm.    It  proved  sa,  my  lard. 

Foremam.  My  lord,  ha  wonM  know  whalher 
he  wore  in  that  atatttto,  in  point  of  law,  if  thia 
maid  did  consent  to  it  f 

JadgePoawl.  He  waa  gmkyafthatlungi 
be  was  consenting  to  it  aft«ward. 

/•Ansoa.  They  were  in  atieeta  and  havaea 
before  rtiey  marrwd ;  and  ao,  if  dw  had  nai 
ooaaanted,  ahe  Bsigbt  have  criied  ont 

iadga  Pomel.  Did  not  he  ga  to  HartwaU^ 
bouse,  and  to  the  Vine  tavern  t 

J^im$9fL  I  cannot  believa  him  gnil^«  aa  I 
would  answer  it  before  God  and  the  worM. 

L,C,J,  ^y  consider,  da  not  give  a  vcaiiel 
contrary  to  plain  evidence. 

Joknmn.  By  all  the  circnmalancea,  dw  was 
aawilfingaahe:  all  that  1  can  say  to k,  as j 
lord,  is,  that  ha  had  aomalhing  af  earn  ' 
with  this  woman. 

Wurtumn.  He  believed  that  all  along. 

•  Baa  the  praaadipgC«B,<Md  tlia 
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Jo&fijoii.  I  mjy  Mr.  Foreman,  at  tin  begio- 
mng  there  was  such  a  thing  as  was  dMie  by 
Nni.  Baynton,  without  his  knowledge. 

Foremmn,  He  dUI  ooneent  before  yon  to  take 
your  lordship's  judgment;  thai  if  your  lord- 
skip  be  of  opinion  that  he  was  ooneemed  in  the 
first  force,  then  that  will  carry  it. 

JohuM^  I  do  not  know  that  she  oonmlained 
to  any  body,  my  knti :  f  do  not  speak  tor  any 
fafouror  sfl^Mstion,  ray  lord ;  bal  it  is  merely 
out  of  a  tender  conaeieQce. 

Foreman*  He  agreed,  that  if  the  first  ibrce 
wae  witkin  the  statute,  tkeo  be  would  comply ; 
and  that  we  came  a#ay  iipon,  to  bare  your 
)onl8hfp*a  opinion.  He  Miered,  Mr.  Swend- 
aen  did  employ  the  woman. 

X.  C.  J.    Do  you  agree  ? 

Jokmon,  I  cannot,  £it  I  leave  it  to  your  lord- 
fhip's  pleasure. 

Mr.  MvimtugtK.  The  fact  he  does  agree  lo ; 
he  does  agree  that  she  was  taken  away  by 
Ibree. 

X.  C.  J.  Was  she  taken  away  by  force  f 

Mmrnn.  8he  waa  by  the  bailifis. 

L.  C.  J.    Did  not  be  take  the  adfantage  of 

JoAnfoa.    She  was  onder  the  force  before. 

X.  C.  J.  Besides,  did  not  you  peroeive  that 
skecoaaented  for  fear  abe  shoidd  go  to  New- 
gale ?  The  law  of  £ii|^land  aa}»,  that  it  ti  tnoid 
eonaent,  which  is  obtaiued  ovtof  tear. 

Joknmm,  My  lord,  I  do  not  know  there  was 
any  violenee  need  by  him  either  in  word  or 


X.  C.  J.  Was  not  be  present  when  riolence 
ma  «sed  f •— JoAesoa.  Yes,  my  lord. 

X.  C  X  Then  waa  riolence  oaed  by  him. 

Johmon,  Bat  she  waa  rery  weH  satisfied  both 
bdbre  ami  after  she  was  married. 

X.  C.  /.  She  waa  under  foree,  before  she 
wms  manied ;   and  indeed,  all  tliat  night,  and 


Ja/huoa.  She  waa  not  hindered  to  eend  let- 
ters. 

-  Coim.  Who,  would  you  hare,  carried  them, 
the  bailiflb,  or  Mrs.  Baynton  f 

Jokmom.  No,  my  lord ;  but  oomebody  for 
half  a  crown,  or  a  crown. 

Xb  C.  X  It  appears  rery  erident,  if  you  will 
believe  witnesses,  that  she  waa  under  a  force, 
beAiva  abe  was  married,  when  she  was  mar- 
ried, all  night  afler,  and  the  next  day  when 
abe  was  at  the  Reoorder's.  If  yon  are  not 
satisfied,  I  will  say  no  mere,  not  one  word 


Ibreaiaii.  We  must  go,  my  lord,  and  have 
been  fasting  aN  day.  He  is  prepareid  lor  faat- 
iBg,  if  it  be  ier  a  day,  or  two  or  three.* 

Jadge  P&wel,  The  qoeatioa  ia  now,  whe- 
ther y#a4e  net  believe,  upon  all  thia  evidence 
jea  have  heard,  whether  this  fadr  waa  not 
ao  aneat,  and  taken  by  tbeaebaikiEif 


*  Mr.  Baren  Maaarea,  in  kia  Aocooat  of  tke 
Seatimenta  of  the  Canadiana  eonoeminff  the 
of  tke  Siigliih  Lawa«ad  tkelVial 
» the  Pvovinoe,  prialid  among  tke 


JMmoa.  Yea,  I  do  believetkat;  but  I  do 
not  believe  Mr.  Swendaea  employed  them  ;  i^tt 
that  1  speak  upon  is  this,  that  she  had  her  firee 
liberty. 


■*MM*Mtei.«Mfi^p 


**  Additional  Papem  coneeming  Uia  Province 
of  Quebec,"  p.  384,  says :  r 

''  Some  of  the  Canadiana  obserred  that  it 
was  a  strange  thing,  and  a  hard  one,  to  ierce 
twelve  persons,  who  really  think  differently 
upon  a  aonbtful  matter,  that  is  referred  to  their 
determination,  to  say,  upon  their  oatha,  that 
they  are  all  of  the  same  opinion,  and  to  conti- 
nue to  be  shut  up  together  witliout  food  or 
light,  till  thev  do  say  so.  This,  the  v  said,  waa 
putting  the  decision  of  causes  into  the  power  of 
those  jurvmen  who  had  the  strongest  constitu- 
tions, and  could  go  longeat  without  food.  And 
it  was  also  forcing  some  of  them  la  break  their 
oatk,  and  commit  a  kiad  of  neceasary  perjury, 
by  acceding  to  the  opinion  of  their  brother 
jurymen,  when  they  really  entertained  a  oon-. 
trary  opinkm.  These  reflectiona  were  made 
upon  the  unanimity  renuired  amongst  jurymeQ 
in  deliveriM^  their  verdict.  And,  1  most  con* 
fess,  I  think  these  reflections  joat :  insomuch 
that  I  am  convinced  that  this  unanimity  could 
never  have  been  required  in  the  origkiai  insti-- 
tution  of  juries,  but  mast  have  grown  np  from 
aome  accidental  and  oollateral  cause  ia  the 
practice  of  thb  mode  of  trial ;  as,  for  example, 
from  the  unwillingness  of  judges  to  take  th« 
troaMe  of  adding  a  number  of  nesh  jurymen  to 
the  first  twelve,  where  they  could  not  agree  in 
their  verdict,  and  causing  the  evidence,  that 
had  been  before  given  in  the  cause  before  the 
first  twelve  jurymen,  to  be  repeated  over  again 
by  the  witnesses  to  the  additiooal  jurymen,  till 
a  verdict  was  obtained  in  which  twelve,  at  least, 
out  of  the  whole  number  of  jurymen,  were 
really  unanimous.  For  this  was  the  way  of 
proceeding  in  this  matter  in  the  days  of  king 
Henry  the  third,  that  is,  about  the  year  1260,^ 
(or  aliout  fourscore  years  afler  the  first  institu- 
tion of  juries  by  \an^  Heivy  the  second,)  aa 
appears  bv  the  followmg  passage  in  the  famous 
lawyer,  Bracton,  where  he  treats  of  the  issue 
of  tton  diMseidvit,  in  a  writ  of  novel  diueisin^ 
which  appears  to  have  been  at  that  time  a  very 
common  action.    '  Cootingit  etiam  multotieo^ 

*  quod  Juratorea  in  veritate  dicenda  sunt  sibi 

*  contrarii,  ita  quod  in  unam  declinare  non  poa- 
'  sunt  sententiam.     Quo  casu,  de  oonsilio  cu- 

*  ris,  afifbrtietor  assisa,'  [that  is,  the  assise  or 
jury  shall  be  re-inforced,  or  increased,]  *  ita 
'  quod  apponautur  aKi  juzta  numerum  majoria 

*  partia  quae  dissenserit,  Tel  sahem  qoatuor  rel 
'  aex,  et  adjimgantnr  aiiis ;  vel  etiam  per'^e  ip- 

*  so8,  sine  aliis,  de  veritate  discutiant  et  jum- 

*  cent  et  per  se  respondeant :  et  eorom  veie- 
'  dictom  aikieabitar  et  teaebit,  earn  quibas  ipai 

*  conveaeriat*  That  is,  it  otoi  happens  thai 
jurymen,  when  they  oooie  to  deliver  their  ver- 
dict, appear  lo  be  m  different  opinions,  so  that 
they  cannot  bring  in  an  uuanimous  verdict.  In 
tkeae  cases,  tke  court  mast  order  the  assiae  or 
jury,  to  be  re-infoiaad  er  hseieaied  by  tke  ad* 


§19]  1  ANNE.  TrM 

Foremtuu  My  lord,  be  wwictolTed  to  itaiid 
bj  what  your  lordship  ihouldny. 

Judge  PoBMs/.  If  bedidootwttlieiDtoworkv 
yet  bis  act  afterwtrds  made  it  as  bad  as  if  be 
M  aelaaUy  employed  the  baiUfls. 

Johnmn»  1  can  say  do  more,  I  must  agree 
witb  tbe  rest 

CL  ofAr.  Gentlemen,  Are  you  agreed  ? 

Oanut.    Yes,  my  lord,  we  are  all  agreed 

BOW. 

CL  ofAr,  Theo,  is  he  goilty,  or  not  guilty  ? 

Forenmn,  He  is  guilty. 

CL  of' An  And  so  you  aay  all  ? 

Omnes,  Yet. 

CL  o/Ar.  What  goods  or  chatties,  &c.  ? 

ditioD  of  as  many  new  members  as  there  are  in 
the  majority  of  the  jury  who  already  agree  in 
ene  omniou  and  diflfer  from  the  minority,  or  at 
least  by  the  addition  of  four  or  six  new  roem- 
htn.  And  these  additional  members  of  the 
jury  shall  join  with  the  former  jurymen  in  con- 
aidering  and  debating  the  matter  in  question. 
Or  they  may,  if  the  court  shall  so  direct,  con- 
aider  and  debate  the  matter  by  tbemaelves, 
without  any  such  conjunction  with  the  original 
jurymen,  and  gire  their  answer,  concerning 
the  matter  in  dispute,  separately  by  themselves. 
And  the  verdict  of  those  members  of  the  origi- 
nal jury  with  whom  these  new  jurymen  shall 
agree  m  opinion,  shall  be  allowed  and  hold 
good.  See  firacton  de  Legihus  et  Consuetndi- 
bMhis  Anglis,  lib.  4,  cap.  19,  de  Assist  dovsb 
disseisinoe,  folio  185,  pa^  S :"  And  according- 
ly, in  bis  plan  of  administering  justice  in  that 
province,  the  baron  proposed  that  a  majority 
of  the  jurymen  should  carry  the  verdicL 

Mr.  Harrington,  (Obs.  on  Magna  Charta, 
cap.  S9),  has  inserted  part  of  the  passage  in 
Bnu^n,  and  proceeds :  **  This  continued  like- 
wise to  be  the  practice  in  the  next  reign,  when 
Fleta  is  supposed  to  haTe  been  written,  *  Si  au- 

*  tern  juratores  sibi  iuvicem  fuerint  contrarii, 

*  quia  in  unam  non  poterunt  ire  sententiam,  in 

*  electione  justiciariorum  eritvel  assisam  aflbr- 
'  dare  per  alios,  dum  tamen  summonitos  iuxta 

*  numerum  majoris  partis  di8sentientis,vef  eoa- 
'  dem  juratores compellere  ad  concordiam,  quod 

*  vieeoomes  videlicet  ipsos  sine  cibo  et  potu 
'  cnstodiri  ftdat,  donee  unanimes  fuerint  vel 
I  Concordes.'  I'bis  paange  shews,  that  the 
jodge  had  a  power  of  msisting  upon  the  unani- 
mity of  the  first  jury  impannelled ;  and  as  it 
was  probably  found,  when  new  jurors  were 
added,  that  it  i^as  in  reality  the  trouble  of  try- 
ing the  cause  over  a  second  time,  and  so  toitet 
quotiet ;  at  last,  for  the  greater  dispatch  of  bo- 
aineto,  they  insisted  in  all  cases  upon  the  una- 
nimity of  a  jury.'* 

See  too,  upon  this  subject,  vol.  8,  p.  790, 
vol.  19,  p.  474,  and  some  observations  in  the 
coDclusioa  of  chap.  8,  book  6,  of  PsJey 'a  Prin- 
ciples of  Moral  and  Political  Philoaophy. 

In  Dr.  Hensey 'a  Case,  tbe  jury  bad»  by 
laiit,  candles    i  Bwrow,  647. 


^  Sarah  Baipiicm  and  o^herSf 
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Jbrenaa.  Wo  know  of  oooo. 

L.  C.J.  Mrs.  Baynton,  WOl  tod  go  on  ? 

Bojfntw.  1  hope  yoytt  lordships  will  lake 
notice  that  my  aervant  owned  it  once. 

L.aj.  What  was  U? 

Mr.  JUimiague^  Only  whether  he  was  to 
dine  there. 

Bmynion.  That  whi^  I  said,  my  loi^,  ahe 
said  to  me. 

BmyiU^Hn  Mis.  Rawlins,  Will  yoo  be  pleas- 
ed to  answer  me  some  questions  ? 

Rawiims.  J  wilL 

JBdtynlofi.  Did  not  you  sit  down  in  the  great 
chair  in  the  dining  room,  and  you  aaid,  Now 
I  must  go  to  bed  ?  Did  not  you  pluck  off  your 
things,  and  gave  them  to  me,  and  1  gave  tbeia 
to  Mr.  Blake*s  daughter  P 

RawUns.  I  consider,  Mrs.  Baynton,  that  you 
undressed  me. 

BmyiUom.  You  sat  in  tbe  chair,  and  undress- 
ed yourself,  liow  can  you  deny  it  ? 

RuwUns,  Mn.  Baynton,  I  can  deny  it,  for  I 
did  noL 

Baynton,  Nay,  more  than  that,  when  you 
were  m  bed,  did  not  you  call  to  Mr.  Swend- 
sen.  My  dear  husband,  why  do  not  yon  come 
to  bed? — Raw/i»f.  1  said  no  snch  thing. 

L.C.J.  Where  was  this? 

Baynton.  My  lord,  it  was  at  Mr.  Biake'a. 

Baynton.  Did  not  you  aay.  Come  to  bed, 
my  dear  husband,  you  must  love  nobody  in 
the  world  but  me  ? 

Rawlins.  No,  Mrs.  Baynton,  I  did  not ;  I 
have  taken  an  oath  this  day,  and  I  said  no  aucb 
thing. 

Baynton.  Did  not  yoo  say,  that  you  lofod 
him  above  all  the  neo  in  the  world  ? 

Ramlkm.  No,  Mrs.  BaynUm,  1  did  not  tett 
you  any  such  thing. 

Bttynion.  Did  not  you  say  tbese  things  P 

RawHtu.  No,  Mrs.  Baynton. 

Coun.  Speaking  to  Mrs.  Baynton,  said,  D» 

J^ou  know  that  ever  Mrs.  Rawlins  writ  any 
etters  to  Mr.  Swendsen  ? 

Baynton.  She  would ;  but  I  would  not  Id 
her. 

jL.  C.  J.  Why  would  you  not  let  her? 

Baynton.  I  told  her  I  would  not  carry  any 
letters  to  him,  but  if  she  desired  me  to  tell  him 
sny  thing  by  word  of  mouth,  1  wonki  do  it ; 
and,  ray loni,  when  Mrs.  Rawlins  was  arrest- 
ed, I  goiog  down  Wycb  street,  the  oooeh  that 
she  was  in  coming  akwg  then,  and  I  seeing^ 
her  in  it,  that  waa  the  only  reason  that  I  went 
mto  the  bailiff's  boose.  When  I  came  tbero» 
she  hung  about  me,  kissed  me,  and  said  she 
desired  mo  to  stand  by  her ;  when  your  lord- 
shin  hears,  you  will  bsbave  me  no  other  than 
a  friend  to  bar.  She  bogged  me  not  to  leave 
her.  I  oflSned  bail  to  Mr.  HartweB,  hot  be 
would  not  take  it;  butnid  i  behaved  myself 
saucily.  And  whim  Mr.  S""cndscn  came  in« 
ahe  said,  now  she  waa  happy.  BesuieB,  my 
hMrd»  when  be  waa  tberoi  be  ttd  not  dcaire  ber 
lo  go  out  of  the  hooae. 

L.C.J.  If  yoo  bad  no^ngnbotlbrher 
foodl^bev  cme  yon  to  Mre.  Itigliimila>i 


esi] 


Jirjbmilg  taiatg  otuoy  Mrt.  RmUm. 


npoB  inch  *  dcffgn  irilli  preliDce  tbat  jou 
tod  •  Uw  mh,  Ate-  F  And  why  did  you  carry 
fan-  out  in  tb*  CMcli,  in  order  to  be  srrerted  i 

Bagnlon.  My  lotd,  it  *ru  not  the  ttrtt  boM 
that  tfasy  went  witb  me  in  •  coecb,  Ibey  de- 
■iicd  me  aerflnl  timet  to  trttbein  down,  and  I 

L.  C.  J.  Wbr  did  yon  ihi«F  Yoa  pretend- 
ed thit  yuii  btd  a  law  suit,  aud  tbil  you  came 
to  town  about  it,  and  it  appcata  not  that  you 

Bayittom.  No,  my  lord,  I  did  not. 

HigMtingaU.  M  J  lord,  it  ««i  Sirs.  St.  John 
that  recoanMnded  Hn.  Btynton  to  me. 

J*C.J.  We  know  tbaL 

BtgrnttH.  If  t  wcreaucba  woman  as  they 
.Kpreaent  me  to  be,  Wby  did  tbay  not  warn 
mneatoflbcirbotiM?  Mra.  Rawlins,  say  the 
wbola  Inilb,  and  remember  that  yon  etc  npon 
jtm  Mtb,  I  desire  oot  bvonr  or  affcctian. 
Did  not  joa  say  to  Kr.  Bwendsen,  this  i*  my 
«wa  dear  btuband,  and  this  is  Uie  ring  that 
married  ui  t  Did  not  be  begiu  to  speei,  and 
]rnan>dtobun,boMyour  longne,  and  let  me 
sBcdtr 

.  Bayntofl,  you  I 
ctted,  I  bsnlly  k 

BijinUm.     Mrs.  Rawlins,  yon  can  diink 

Svrclns«r  wine  sswell  as  any  body  alaa. 
r.  BwoMbcn  was  often  then  at  eanis,  and 
iba  was'the  rooel  oneaMcsi  creature  in  tbe 
warM  when  be  wa*  not  ber  partner.  Did  not 
yau  4ean  me  to  let  yon  ait  by  fajm  in  parti- 
cular P—JtaBiiiu.  No,  I  did  not. 

Jnynteii.  Mn.  Rawlins  had  aaid  this  sereral 
tinen  to  Hr.  Bwendien,  to  desire  bim  to  sit  by 
ber.  Wa  ^yed  at  cards,  and  aafcd  the  win- 
nings till  it  sLouid  cuma  to  90i.  and  dragnod 
it  far  n  treat.  Did  not  yon  My  you  woold 
irsat  Hr.  SweDdaeo,  and  would  send  tor  wal- 
nt^andapplaiF  BotlBaid,No,yoa*hallnot. 

Bawfiat.  I  did  send  far  walnola  and  apples  I 
bat  it  was  not  with  a  deaign  to  pleatnre  Hr. 

X.  C.  J.  Hn.  Baynton,  TVbv  did  yon  ssy 
Mr.  Swendssn  wsa  your  brotherr 

itajntm.  I  Mvernid  be  waa  my  own  bra- 
tb«-. 

X.CJ.  Voussidit. 

Bmgmtm.  No,  my  lord,  I  tsid  bo  was  my 
Hisrin-faiw's  bniband. 

X.  C  X  How  was  she  yonr  sistcr-uulnw  t 

amndom.  By  adoplian,  my  br 

J.G.  J.  By  adoption,  What 

kj*tfr 

Jnyfen.  Mrs.  RawKni,  If  you  b«d  no  mind 
in  htm,  vhydidvooginhimiuohanaKirago. 
■Mat,  Sato  kiMbim,  and  go  betwixt  his  lags 
tmtUmUmT 

9  it  wwa  my  oatb,  that  I 

__, ^  Did  ynn  net  love  him  F 

Mmmlim.  No,  net  well  eaoi^  far  to  inake 


thMllMfanMMW^aradlliM, 
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made  a  miolution  In  say  noihliy 


It  do  you  a 


but  No. 

L.  C.  J.  Mrs.  Rawlins,  did  yon  drrigu  to 
fasTc  Mr.  ilweodseo  lor  your  husband  f 

RaxUiu.  Hy  lord,  1  wu  threatened  to  be 
•entioNewg«t«,if  J  did  not  marry  bim.  You 
know,  Mr*.  Baynton,  that  you  said,  that  iT  I 
did  nol  many  your  brother,  ihey  would  oarrj 
me  to  Newgale. 

Ba^nlim,  1  ueTcr  in  my  lite  said  any  such 
thing. 

L.  C.  J.  Pray,  Mrs.  Bayntoo,  giro  in  ac- 
count huw  you  ba*e  lived  F 

Bavnloa,    1  never  run  into  any  body's  debt. 

L:C.J.    HsdyouabodwndF 

jBnyafoa.    Yes,  my  lord. 

L.C.J.   How  loiybaih  be  been  dead  F 

Bmfnton.  Eight  yean  to-morrow. 

X.  C.  J.  But  you  bare  had  a  diiM  lately, 
within  tbia  font  tnouihs;    Are  yon  married 

BajnttOM.    Yea,  my  lord,  I  am  married. 

L.C.J.   IlowdoyoopniTotliatF 

BDyalen.  I  could  giro  your  lordibip  an  ac- 
count ;  but  it  is  not  proper  now,  belbm  Iba 
whole  conn. 

L.  C.  J,   Ik  it  not  proper  now  F 

Bayutn.  No,  my  kind,  liir  some  nasons. 

L.C.J.  I  think  it  is  tery  proper.  Ft^ 
give  BD  Bccoont  bow  you  hsfe  liredf 

hmipUtm.  I  faa*e  a  sister  at  Barbadoes  that 
hslh  been  very  kind  to  me. 
.  L.  C.  J.  Was  you  married  to  Hr.  BayntonF 

Baynton.    Yes,  mv  lord. 

L.C.J.  Hr.  Uariwell,  Whodiiocledyouto 
lake  out  thii  writ  against  Mrs.  Rawlins,  at  the 
■uitofoneJoneiF  * 

HarlaeU.  fily  lord,  I  was  sent  for  to  the 
Btat  and  Garler-tarera  in  Drury-lane,  by  Hr. 
Holt. 

L.C.J.    WhereisbeF 

UttrtKtU.  He  is  Dot  yet  talcen.  He  sent 
far  me  twice  befbra  I  went.  When  I  cama  to 
him,  1  receired  money  lor  a  writ  agsinit  that 
lady  ;  on  which  I  sent  my  assistant  for  a  writ, 

X.  C.J.    WhowaiyourawiitnatF 

HartKtll,  (Pointing  to  Upurr,  said,  be  was 
bis  aswiiMil.)  1  sentthe  writtoHr.Wafceman, 
to  get  him  to  serve  it.  He  was  not  at  home, 
and!  went  to  him  tbe  nest  morning.  I  asked 
him  whether  be  would  serve  iha  writF  he  loU 
me  be  would ;  and  I  told  bim  tbe  same  that 
Hr.  Holt  told  OK,  that  it  coold  not  be  done  till 
Friday  mornii^.  On  Friday  moraiitg  Hr. 
Holt  weal  with  me,  and  Ihaae  officers.  Wake. 
manandSpnrr.  He  bid  Bs  be  ready,  and  said 
the  coa^  was  comiog.  So  we  served  the  writ 
a>  we  wet«  ordered,  and  went  to  the  Siar  and 
Garter-tavern  in  Drury-tane;  from  thane*  I 
carried  her  to  my  bouse.     If  I  had  bad  any 


t  of  any  bad  d 


In  a  Uttle  time  after 
a  Hrs.  Baynlon,  and 


*  Saa  vol  10,  p.  a43.   Peaka's  I>aw  of  Bvid, 
paftl,cb.3,s.l. 
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Triat  of  Sarah  Sajpiim  and  oUieni 
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iP«  that  w  gime  wm  [nB«aiiifi|^  BIr.  SwcmiseD] 
wai  tent  for,  by  some  stratagem  that  I  knew. 
Bel  of.  TbeyMn^  tngHber,  told  me,  that 
cferj  tbinff  wta  agrtfd  of  and  madeetay. 

X.  C.  J.    Wbat  waa  madv  easy  P 

Martwell,  The  debt,  as  J  tbottsfaty  my  lord. 
When  I  carried  the  yonnf  fj^eBtfowomao  first 
IP  my  booae,.  1  left  ber  with  my  wife  aod  a 
Toang  woman.  When  I  came  lieme  agaio,  I 
MHmd  Mr.  Swendaefi  and  this*  g^eatlewoman 
there,  who  told  me,  that  every  thini;  was  made 
easy.  <Hi  which  tbev  desired  me  to  go  to  any 
tavern,  I  knew  not  wnere :  but  they  agreed  to 
go  to  the  Vine  tavern  in  Holbom. 

X.  C.  J.  Why  did  yon  take  her  fiinn  her 
friend  Mrs.  Busby  P 

HartmelL  It  is  nsual  with  officera  lo^  do 
with  prisoners  as  they  please. 
'  X.  C.  J,  That  is  a  barbarous  thing  to  sepa- 
rate them  one  iWmi  another,  when  you  eeoM 
apprehend  tbere  was  no  danger  of  being 
rescued. 

Hartweil,  My  lord^  I  beg  your-  lordship's 
pardon,  I  have  no  caunsal  bat  myself;  I  nay 
•peak  things  in  point  of  law  that  mav  prejudice 
my  life ;  but  as  to  the  purpose  I  wiU  speak  the 
truth. 

X.  C.  J.  You  made  ber  pat  on  her  mask ; 
yen  forced  her  to  it. 

Hartweil.  Mrs.  Rawlins,  did  I  force  you  ti 
put  on  your  mask  ? 

Rawlins.  Yes,  he  forced  me,  but  I  would 
not  at  first ;  but  be  forced  me.  When  I  cried 
out  murder,  he  said,  put  on  vour  mask,  and 
hoM  your  tongue,  or  ^ou  shall  go  to  Newgate. 

X.  C  X  What  writ  had  you  againat  Mra» 
Busby  ? 

HartwelL  There  was  no  such  thing,  my  lerd. 

X.  C  X  Yon  said  you  had  a  writ  against 
Mrs.  Busby,  and  another  against  Mrs.  Rawline. 

HartwelL  My  lord,  as  to  a  writ  against  the 
young  lady,  there  was  one ;  I  know  no  other 
positively. 

X.  C.  X  Why  did  you  refuse  Holt's  and 
Bweodsen'sbailP 

Hartweil,  It  was  no  such  thing,  my  lord ; 
I  cannot  help  what  the  people  swear :  I  hope 
to  prove  to  the  contrary,  both  from  tlie  b^n- 
iiioff  to  tbeend. 

X.  C.  X  Why  did  you  naitwith  your  pri- 
•oner  at  the  Vine-taTem  witneot  bail  P 

Hartweil,  My  lord,  I  no  sooner  carav  into 
the  Yine-tavem,  but  the  peieon  that  employed 
me,  gave  nie  the  money ;  which  waa  this  wo- 
man [pointing  to  Mrs.  Bajmten.] 
•  Baynton,  Y-ou  said  Holt  empleyed>  you.  I 
gave  him  no  money,  my  lord ;  and  be  declared, 
that  he  never  saw  me  liefore  in  his  lite. 
Bir.  Por^^cr called. 

X.  C.  X    Where  do  you  live? 

Parker.  I  lived  at  the  Star  and  Garter  tbcB, 
and  Mr.  Holt  was  there,  who  esot  me  for  Mr. 
Hartweil. 

Hartweil.  My  lord,  when  I  eame  there,  Mr. 
Holt  was  drinking,  and  it  waa  all  out  but  a 
H^asa.  .  He  esked  me  to  drink ;  which  I  did. 
Then  we  went  from  the  Star.aad  Garter idove 


to  the  Mitre  in  Wesliuinster,  which  was  Holt's 
house.  Beinjg  tbere,  and  1  smoaking  a  |iipe, 
in  came  this  lady  [pointing  to  Mrs.  BayntonJ 
aad  gave  me  money  fiic  a  writ.  I  sent  m^ 
aasistant  for  the  writ,  and  the  ftrsi  person  I  lit 
off,  which  was  Mr.  Wakeman,  I  made  use  of 
to  assist  me  in  it.  When  I  served  it  at  tbeStar 
and  Oarter-tavem,  this  gentlewoman  [pointioff 
to  Mrs.  Baynton]  asked  me  where  1  lived  ?  I 
aaid  in  Wich-street.  Said  she,  take  care  of  her 
(Mrs.  Bawlins)  and  take  her  along  with  you 
to  vour  boose,  or  you  will  lose  your  money. 
8a  t  carried  her  to  mv  house,  and  having  busi- 
ness elsewhere,  I  left  her  with  my  wife  and  e 
young  woman  to  keep  hercompany.  Wlien  I 
came  again,  1  found  Mr.  Swendsen  and  this 
gentleweman  there  drinking  a  pint  of  sack. 
They  told  me  if  I  would  go  to  any  tavern, 
the  DiMiiite»  should  be  mMe  up.  We  took 
eoaeh  and  weot-to  the  Yine-tavem,  and  there 
the  matter  wa»  made  an  end  of.  Tliey  told  roe 
that  tlMy  would  saisfy'  me  for  mv  trouble  on 
Monday  aigbtv  if  I  would  meet  tneea  ai  Hk*. 
Holt'a.  Awmy  I  went,  and  waa  taken  ill  to  that 
degree  that  I  thought  I  should  have  died. 

X.  C.  X  How  can  you  prove  that  she 
emnloyed  vouT 

Hartweil,  1  believe  I  shall  have  somebody 
to  prope  that.  But,  ray  lord,  the  main.  witMss 
of  nine  ia  net  eoose  in,  and  that  is  Mr.  Holt. 

X.  C  X*    He  is  fled. 

HmrtwalL  But,  ray  lord,  I  suppose  bis  wife 
iahere.  My  lord,  1  nepe  yen  will  allow  Mr. 
Wakeman  to  come  into  the  court,  thai  i  may 
ask  him  some  questions. 

Jnatiee  Powel.  A  woman  cannot  be  e  wit- 
ness for  or  against  her  husband;^  then  for 
wbat  reeaon  flmold  ahe  be  called  ? 

Hariwell.  What  can  be  nnore  material  than 
my  going  to  Holt'aP  1  have  no  other  persone 
to  appear  for  me, 

L.C.J,  Did  UeH  first  emptoy  yen  P 

Hmrtwell.   He  first  sent  for  me,  my  lord. 

X.  C.  J,    Have  you  any  other  witneoscs  ? 

Hartweil.  My  lord,  I  thought  they  calM 
for  Wakeman. 

Mr.  IFaA^esum  called. 

X.  C.  J,  Ask  him  what  questions  you  will. 

Hartweil,  Mr.  Wakeomo,  who  waa  it  em* 
pbved  meP 

Wakeman,  He  never  teM  me  who  eamleyed 
liim  till  he  oame  to  the  Recorder's,  and  ttien 
he  told  me  that  thia  woman  [pointing  to  Mrs. 
Baynton]  empkiycd  bias.  The  Recorder  asked 
me  who  it  was  empk>yed  me  P  Hartweil  made 
aaawer,  and  said,  I  employed  him ;  and  said 
likewise,  that  the  woman  wought  Imn  money 
for  the  writ. 

Baynton.  I  never  gave  Hartweil  nsoney,  nor 
eimdoved  him,  nor  conitased  to  the  Reoovder. 

Wakeman  odled  a  witneas,  who  aaid  fift 
Hartweil,  that  it  waa  Mra.  Bayntoo  cenfeascd 

*  See  Peake's  Law  of  Evid.  p«n  1,  cb.  ^ 
a.  4.  Lsaeh'a  Halrk.  EL  Cr.  hook  S,  ck.46, 
•.ro,etaev-  M«pi'e.Nin.AaH^^  1^4.4 
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before  the  Recorder  upon  her  examination, 
thatihe  gate  money  to,  and  em])]oved  Hart- 
well  to  sue  out  a  writ  against  Mrs.  Kawlins,  at 
the  suit  of  W.  Jones  for  UOL  and  jifave  for  rea- 
son, on  farther  examination,  that  the  said  Jones 
.owed  Mrs.  Baynton  SO/.  And  he  wrote  to  M rs, 
Baynton  to  get  arrested  iMrs.  Rawlins  for  90/. 
due  from  her  to  Jones  ;  and  that  on  such  ar- 
rest, Mrs.  Rawlins  would  pay  the  money  to 
Mrs.  Baynton. 

X.  C.  J,  Have  von  any  thing  more  to  say  ? 
Hartwell.  My  lord,  1  never  saw  Mr.Swend- 
sen  before  he  came  to  my  house  with  Mrs. 
Baynton,  when  the  young  gentlewoman  was 
there.  When  I  came  in,  they  were  drinking 
a  pint  of  sack  together.  The  young  lady  was 
"very  free  to  go  to  the  Vine  tavern.  Madam, 
Were  you  not  free  to  ffo  ? 

Hawlins,  I  do  not  deny  but  I  was  free  to  go. 
'   Hartwell,  Did  we  offer  any  rudeness  to  you 
at  that  place?— I{a«7/tn5.  No,  not  then. 

L.  C.  /.  That  is  the  thing  you  are  to  answer 
to,  your  taking  her  away  by  force. 

Hartwell,  My  lord,  I  know  nothing  of  it ;  I 
ctnnot  help  it,  my  lord,  there  is  nothing  in  it. 
Hartwell,  Mr.  Wakeman,  Did  1  know  any 
thing  of  your  being  with  Mr.  Holt  and  Mr. 
Swendsen  at  the  Five  Bell  tavern  ? 
Wakeman,  I  do  not  know  that  you  did. 
Hartwell,  No,  my  lord,  I  knew  nothing  of 
it  till  last  Thursday  he  told  me  of  it. 
X.  C.  J,  Who  sent  for  Mr.  Swendsen  P 
Hawlini,  Mrs.  Baynton. 
Hartwell.  Mrs.  Rawlins,  was  1  in  the  house 
at  that  time  ? 

RamUnt,   No,  I  did  not  see  you  there  then. 
Hartwell.  My  lord,  with  submissiou  to  your 
lordship,  I  un(ierstand  by  something  1  have 
heard,  since  I  have  been  in  custody,  that  this 
gentlewoman,    Mrs.  Baynton,   said    to  Mrs. 
Rawliiis,  Shall  I  send  for  my  brother  P 
X.  C,  X  Do  you  keep  a  public  house  ? 
Hartwoell,  No,  my  lord,  only  a  prison -room, 
but  sell  no  drink :   Tliis  gentlewoman  was  in 
the  parlour  all  the  while. 
X.  C.  X  Have  you  any  thing  more  to  say  f 
Hartwell,   Nothing  at  all,  my  lord ;    I  was 
ruled  by  the  )>erson  that  employed  me. 

Just.  Powe/.  What  did  you  apprehend  by 
this.^ 

Hartwell,  She  told  me  there  was  one  gone 
Ibr ;  and  she  said  she  would  bring  a  gentleman 
to  pay  me  the  money. 
t*.  C,  J,  Mr.  Spurr,  what  say  you  f 
8^rr.  I  know  nothing  more  of  the  matter, 
tiMm  Mr.  Hartwell's  giving  me  money  for  tak- 
teg  out  the  marshal's  court  writ,  and  I  was 
cmploved  by  bim. 

X.  C,  X.  When  Mrs.  Busby  cried  out,  did 
yoQ  not  say,  What  have  you  got  by  your  faiawl- 
iBg  f    FNo  answer  made.3 

Mr.  Mmintague,  We  have  a  few  words  to  re- 
ply, if  the  prisoners  have  done.  The  gentle- 
woman at  the  bar  insists  upon  it,  that  Mrs. 
RawUns  was  consenting  to  the  matter,  was  in 
love  with  Mr.  Swendsen:  We  think,  not  only 
Ijibe  evidenoe  given,  but  wbet  they  lay  them- 
VOL.  XIV. 


selves,  that  she  was  carried  away  by  force. 
Indeed,  when  she  was  taken  into  Hartwell's 
house,  there  was  nobody  by  at  that  time,  but 
those  she  was  not  afraid  of.  To  conclude;  if 
there  was  any  consent  by  Mrs.  Hawlins,  it  was 
only  to  have  her  bailed  ;  it  was  that  only  that 
she  designed.  Hartwell  says,  he  was  only 
employed  as  a  bailiff,  by  Holt :  He  carried 
them  from  his  house  to  the  Vine  tavern  :  Now, 
what  occasion  had  he  to  carry  them  to  the  ta- 
vern for  bail  ?  We  shall  prore  further,  that 
when  they  came  to  tlie  Vine,  Hartwell  him- 
self was  said  to  he  the  bail  for  the  action. 

Anne  Cotchttt  called  and  swurn. 

Mr.  Mountague,  Mistress,  pray  will  you  give 
an  account  how  Hartwell  brought  the  pri- 
soner there. 

Cotchett,  Mr.  Hartwell,  when  the  coach 
came,  ordered  a  pini  of  wine  for  the  coachman. 
The  drawer  said,  We  draw,  aud  draw,  but  do 
not  know  who  will  pay  fur  it  Mr.  Hartwell 
came  to  me,  and  saidi  that  it  was  an  arrest  for 
180/.  that  he  would  see  us  paid. 

X.  C  J.  Was  it  the  woman  in  'the  white 
gown  that  was  arrested  for  1^0/. 

Cotchett,  Yes,  my  lord. 

Hattwell,  Did  you  see  me  in  company 
with  the  parson  ? 

Cotchett,  You  came  down  stairs,  and  or- 
dered a  pint  of  wine  for  the  parson,  and  half  a 
pint  besides ;   and  tol'd  me  tne  parson  was  the 

Hartwell,  I  did  not  know  that  the  parson 
was  in  the  house,  till  1  had  just  done  my  busi- 
ness, and  was  going  away.  J>id  you  see  me 
with  the  parson,  Madam  Rawlins  P 

Rawlint.  1  do  not  tell  you  so. 

Mr.  Mountague,  All  that  is  to  be  prored  in 
this  indictment  is,  that  she  was  taken  away 
against  her  will,  and  afterwards  compelled  te 
marry. 

Cotchett,  I  did  not  see  Mr.  Hartwell  afler 
that. 

L.  C.  J.  Holt,  Gentlemen  of  the  jury,  these 
three  prisoners  are  indicted  for  felony,  upon 
the  statute,  made  in  the  third  year  of  king 
Henry  the  7th  ;  thatthey  with  Hragen  Swend- 
sen now  couficted,  and  Thomas  Holt,  that  is 
fled,  did  violently  and  feloniously  assault  one 
Pleasant  Rawlins,  being  seized  of  an  estate  of 
inheritance  of  about  80/.  per  an  n.  and  possessed 
of  a  personal  estate  of  the  value  of  8,000/.  and 
took  her  away  by  force  against  her  will ;  and 
that  he,  Swendsen,  did  marry  her.  Now  the 
question  is,  Whether  the  prisoners  at  the  bar 
are  guilty  of  this  crime?  Firvt,  as  to  Mrs. 
Baynton,  you  have  heard  what  an  account  is 
given  of  her :  she  was  a  person  that  came  to 
lodge  at  Mrs.  Nightingale's  bouse  in  Stretton- 
Grounds,  in  Westminster:  she  went  for  a  wi- 
dow, by  the  name  of  Sarah  Baynton.  It  seems, 
Mrs.  Busby  and  Mrs.  Rawlins  did  lodge-nbout 
three  years  in  Mrs.  Nightingale's  house.  They 
being  all  single,  were  very  well  satisfied  one 
with  another.  Mrs.  Rawlins  was  placed  by 
her  gmtfdiaa  midcr  the  eve  of  Mis.  Busby; 
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nd  baf  a  penonal  estate  of  8,060/.  and  90Z.  a 
T«ar.  About  three  weeks  before  Michaelmas 
last,  yon  hear  of  one  Nrs.  St.  John,  that  was 
an  acqaaibtaooe  of  one  Mrs.  Nislitio{(ale*s, 
came  to  her,  and  told  her  of  Mrs.  Baynton,  a 
well-disposed  genilewomao,  thst  was  come  to 
towD  about  a  suit  of  law,  and  thought  that  she 
ahonld  stay  about  a  month,  and  tbouebt  that 
lier  bouse  was  a  proper  place  for  her  lodging, 
and  gaTe  her  a  very  good  character,  that  she 
was  a  df  ii  religious  woman  of  a  good  conrer- 
aation,  and  desired  to  be  near  the  church.  After 
some  time,  Mrs.  Baynton  came  herself.  She 
said,  as  Mrs.  St.  John  bad  done  betbre,  that 
abe  came  to  town  about  a  law  business,  was  a 
widow  in  the  west  Mrs.  Nightingale,  by  rea- 
Bon  of  the  character  that  was  given  her,  re- 
ceived  her  into  her  house.  When  she  was 
there,  she  behaved  herself  very  civilly  for  some 
time ;  so  that  Mrs.  Nightingale  and  Mrs.  Busby 
ware  well  pleased  with  her,  and  thought  her  to 
be  a  gentlewoman  of  very  ingenious  conver- 
aatioD.  She  tells  them,  she  had  a  brother,  that 
bad  interest  in  shipping ;  and  so  there  was  an 
iimtation  of  Mrs.  Busby,  Mrs.  Rawlins,  and 
Mrs.  Baynton,  to  go  on  shin- board,  where  they 
were  treated  bv  Mr.  Swendsen.  Mr.  Swendsen 
naod  to  visit  Mrs.  Baynton,  and  she  used  to  call 
bim  brother :  while  she  was  there,  Swendsen 
dmed  nine  or  ten  times.  She  had  not  been 
there  long  before  they  began  to  have  iliflferent 
apprehensions  of  her  from  what  they  had  at 
first,  and  were  very  uneasy  at  her  continuance. 
Mrs.  Baynton  did  apprehend  there  was  some 
appearance  of  uneasiness ;  and  came  to  Mrs. 
Nightingale,  and  told  her  she  had  made  an  end 
of  her  suit  of  law,  and  had  no  occasion  to  stay 
in  town,  but  would  return  into  the  country.  It 
seems  Airs.  Nightingale  and  Mrs.  Busby  were 
well  pleased  with  Mrs.  Baynton's  warning. 
Before  she  went  away,  she  understood,  that 
Mrs.  Busby  and  Mrs.  Rawlins  used  to  go  to 
Ozendon  chapel ;  she  came  to  them  and  said, 
she  had  occasioB  to  gu  that  way  with  a  band- 
box to  her  milliner's ;  told  them  she  went  in  a 
coach,  and  if  they  pleased,  tliey  might  go  with 
her,  and  she  would  set  them  down  at  a  place 
near  the  chapel.  They  accept  of  her  civility, 
thinking  nothing  of  any  design ;  and  as  the 
coach  was  driving  along,  it  was  stopped  by 
bailiffs,  and  all  on  a  sudden,  Hartwell  opens 
the  coach,  and  thrusts  himself  into  it.  Mrs. 
Busby  and  Mrs.  Rawlins  were  not  conscious  of 
any  cause  of  an  arrest,  thought  the  arrest  was 
upon  Mrs.  Baynton,  they  began  to  be  con- 
cerned for  her ;  but  it  appeared  that  it  was  upon 
them,  and  then  Mrs.  Baynton  seemed  to  be  as 
much  c-oncemed  for  them,  when  they  were 
both  to  be  carried  away  ;  but  a8ke«l  llartwcll 
what  it  was  for  ?  lie  told  them  it  was  no  great 
matter ;  but  if  you  and  I  talk  together  a  little, 
all  will  be  well.  Mrs.  Baynton  expressed  her- 
self to  be  much  concerned  for  31  rs.  Busby  ;  she 
advised  her  not  to  talk  any  thing-  with  him, 
without  her  friends  were  nigh.  And  when 
they  were  in  the  coach,  it  was  directed  to  be 
drove  away  ^  Mrs.  Busby  desired  to  be  carried 


to  Fleet-street  to  ber  frienda;  fmt  Hartwell 
would  carrv  ber  to  the  Star  and  Garter  tavern 
in  Drury-fane.  Mrs.  Baynton  continued  in 
the  coach  until  they  came  thither,  and  then 
pretended  to  go  for  Mrs.  Busby's  friends ;  and 
when  they  were  at  the  Star  and  Garter  tavern, 
tbey  were  carried  into  a  Imck-room.  Mrv. 
Bnsby  forced  herself  with  the  young  woomb 
into  a  fore- room.  Then  Hartwell  laid  bands 
upon  Mrs.  Rawlins,  and  said  she  was  his  pri- 
soner, and  carries  her  away  by  violence,  forces 
her  down  stairs,  and  swears  at' her  to  put  em  ber 
mask,  otherwise  he  would  carry  ber  to  New- 
gate. Mrs.  Bosby,  the  prisoner  above  stairs, 
was  to  go  to  Newgate,  as  was  pretended ;  bnt 
Mrs.  Rawlins  was  to  go  to  the  Marahalsea. 
Away  she  was  carried  to  the  bouse  of  Mr. 
Hartwell ;  but  Mrs.  Baynton,  who  pretended, 
that  as  she  was  going  by  chance  that  way  beard 
Mrs.  Rawlins  named  ;  thereupon  she  goes  in, 
and  very  luckily  finds  ber  there,  and  pretends 
to  pity  her  condition,  and  said  she  had  been 
with  several  of  ber  tHends  to  be  ber  bail,  hot 
eould  procure  none  of  them  to  come.  Then 
she  said  she  would  go  for  ber  brother  Swend- 
sen, who  she  was  snre  would  be  her  bail.  Upon 
that  measage  be  came,  and  then  Mrs.  Rawlins 
was  to  be  carried  to  the  Vine  tavern.  Mrs. 
Baynton  went  with  her  thither,  as  they  pre- 
tended to  make  up  the  business.  Then  it  was 
proposed  that  Holt  and  Swendsen  should  be 
bail.  Hartwell  refused  them  as  insufficient : 
upon  which  she  was  toM  she  was  in  danger  nf 
going  to  Newgate,  and  bail  could  not  be  taken ; 
and  the  only  way  was,  that  she  must  be  mar^ 
ried  to  Swendsen ;  and  if  she  did  not  marry, 
she  should  go  to  Newgate.  Mrs.  Baynton  took 
the  ring  from  off  her  finger,  in  order  to  get  a 
weddiog-ring  to  be  made  by  it ;  which  being 
procured,  there  was  a  parson  in  the  house  ready 
provided  with  a  clerk  to  do  the  office,  who 
came  into  the  room  where  the  marriage  was 
made,  and  so  ended  that  arrest.  From  the 
Vine  tavern  site  is  carried  with  Mr.  Swendsen 
and  Mrs.  Buynton  to  Mr.  Blake's  house,  and 
there  she  was  forced  to  bed:  vtithin  an  hour 
and  an  half,  they  arise  again,  at  seven  o'clock 
at  night ;  and  thus  the  marriage  was  consum- 
mated. As  for  Mrs.  Baynton  there  is  this  fur- 
ther proof  upon  her,  that  she  did  pay  Hartwell 
for  this  very  arrest,  which  is  proved  upon  her 
by  her  own  confession  before  the  Recorder. 
Then,  as  to  Hartwell,  he  is  affected  by  these 
circumstances.  First,  there  was  no  process 
against  Mra.  Busby,  but  yet  she  was  arrested 
aud  carried  to  the  Garter  tavern,  where  she  was 
kept  in  custody  till  the  evening,  and  could  not 
procure  any  friends  tu  be  called  to  her ;  and 
during  the  time  of  her  bein<jf  there,  Mrs.  Raw- 
lins vi  as  married  to  Mr-  iSwendsen  at  the  Vine 
tavern.  And  it  is  further  proved  against  faim» 
that  when  the  parson  was  cume,  he  told  the 
mistress  at  the  Vine  tavern,  that  the  parson  was 
to  be  one  of  the  bail.  It  is  also  pruveil,  that  he 
insisted  upon  very  good  bail ;  tor  he  told  the 
woman  of  the  house  the  arrest  was  for  ISO/, 
when  as  it  appeared  it  was  but  for  SO/.    Now 
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you  ire  la  oomidcr  wlitt  bath  bem  said  in  their 
defeaoe.  Mre.  Bejpoton  save,  that  Mrs.  Raw- 
lins was  in  love  with  Mr.  Swendsen,  and  did 
complain  of  her  oonfineoient  and  hard  usaffe ; 
ftod  that  she  told  her  she  could  help  Mr. 
Swendsen  to  a  joung^  lady  at  her  own  disposal ; 
aad  that  there  was  one  Mr.  Piigh  that  made 
application  to  Mrs.  Rawlins ;  but  she  returned 
bn  letters  that  she  had  received  frooD  biro :  that 
Mrs.  Rawlins  did  say,  that  she  could  help  Mr. 
Swendsen  to  a  lad^  that  had  a  fortune  at  her 
own  disposal,  which  is  owned  by  Mrs.  Rawlins; 
fuid  that  by  that  lady  she  did  mean  herself;  but 
that  she  had  any  familiar  discourse  with  him 
an  the  garden,  or  that  she  was  sick  for  him, 
and  went  up  and  cried  for  him,  that  she  denies 
npoo  her  oath.  And  further  says,  that  she 
never  intended  to  do  any  things  against  the  ad- 
vice of  her  friends,  or  that  she  had  set  her  love 
upon  him.  Then  Mrs.  Baynton  charges  Mra. 
Busby,  that  she  had  a  kindness  for  her  brother 
Swendsen,  because  she  said  he  was  her  beloved 
likeness.  Mrs.  Busby  owns,  that  he  was  some- 
thing like  her  husband,  and  on  that  account 
might  innocendv  call  him  so.  As  lor  Hartwdl, 
he  relies  on  his  being  a  bailiff,  and  in  execution 
of  bis  office,  being  employed  by  Mr.  Holt  and 
Mrs.  Bajnton,  and  that  she  pakl  him  for  the 
writ.  Mr.  Holt  sent  for  him,  and  he  knew 
nothioff  but  of  the  arrest,  and  was  not  privy  to 
any  other  design.  It  is  proved,  indeed,  that  Mr. 
Holt  did  send  tor  him.  This  is  the  sum  and 
substance  of  bis  defence.  I  must  tell  you,  that 
if  Hartwell  was  employed  in  this  design,  in 
order  to  take  her  bto  custody  tO'  carry  on  this 
marriage,  and  was  privy  to  it,  then  he  is  raually 

Silty ;  but  if  be  aid  only  act  as  a  bailiff,  and 
I  not  know  the  desigu,  then  he  is  not  guilty. 
But  his  arresting  Mrs.  Busby  against  whom 
be  bad  no  process ;  and  taking  Mrs.  Rawlins 
from  Mrs.  Busby  to  his  own  house,  and  from 
thenoe  carrying  her  to  the  Vine  tavern ;  his 
pr^endiag  that  the  warrant  was  for  liOL  when 
as  in  truth  it  was  but  for  SO/,  and  his  pretend- 
ing tliat  the  parson  was  to  be  the  bail,  though 
he  was  not  present  in  the  room  where  &e 
marriage  was,  but  hard  by ;  yet  he  was  in 
the  same  house,  which  is  all  one,  if  he  knew 
wbat  design  was  a- foot:  these  are  the  things 
you  are  to  consider  of.  As  for  Mrs.  Baynton, 
she  pretended  she  was  a  widow,  and  you  hear 
how  she  proves  it ;  and  when  she  is  taxed  with 
having  a  chiki,  then  she  says  she  hath  a  hns-^ 
band.  And  when  she  is  asked  about  him,  ahe^ 
will  give  no  account,  nor  how  she  supports 
hcrseu*.  She  said  indeed  she  paid  every  bod  v 
their  own,  and  that  she  has  no  difference  with 
any  body  whatsoever.  She  pretended  she  was 
Mrs.  Rawlhis's  friend  in  what  she  did  ;  but  it 
is  plain  bv  what  she  owns  herself,  that  she  em- 
ployed Hartwell,  and  paid  him  for  the  writ 
And  her  pretending  to  set  them  down  at  Oxen- 
don  chapel,  there  it  was  her  design  to  bring 
them  under  that  force  to  effect  this  marriage. 
I  mnei  leave  it  for  you  to  consider,  whether 
fhn  the  beginning  to  the  end  she  was  not  an 
sod  M  nuuMiger  of  thit  vtioic  bnsiaMi. 


She  hath  been  asked  bow  Mr.  Swendsen  came 
to  be  her  brother  ?  First  abe  says,  he  was  her 
deceased  sister's  husband.  Then  being  asked 
who  was  that  sister?  she  said,  he  was  an 
adopted  sister's  husband.  It  was  very  extra- 
ordinary for  her  to  go  to  Mr.  Hartwelrs  house 
to  the  young  gentlewoman,  and  pretend  that 
she  came  by  chance,  and  beard  ner  name,  I 
must  leave  it  to  you  gentlemen  of  the  jury  to 
consider  of  the  whole  matter :  and  as  for  Spurr, 
he  was  an  under- officer,  a  bailiff's  foUowerp 
and  might  be  ignorant  of  the  business.  You 
have  not  evidence  enough  to  make  it  appear 
that  he  was  privy  to  this  design,  and  therefora 
you  are  to  acquit  him  ;  but  as  to  Mrs.  Bavnton 
and  Hartwell,  if  they  were  privy  to  the  oesij^ 
of  a  forcibly  taking  away  of  Mrs.  Rawlins,  with 
an  intent  to  marry  ber  to  Swendsen,  as  it  is  plain 
that  he  was  an  actor,  and  she  abettor  in  the 
force ;  then,  gentlemen,  ^on  are  to  find  them 
guilty :  if  you  are  not  satisfied,  yon  are  to  ae« 
quit  them. 

The  Jury  went  out  for  half  an  hour,  and 
brought  in  the  following  verdicts ; 

Mrs.  Baynton,  Guilty ;  Mr.  Hartwell,  Not 
Guilty  ;  Au.  Spurr,  Not  Guiltv. 

X.  C.  J.  said  to  Hartwell,  *  ^ou  have  had  n 
*  very  merciful  jury,  let  it  be  a  warning  to  yoa 
<  lor  the  future.' 

Baynton,  My  lord,  1  am  with  child. 

L.  C.  /.    That  will  be  considered. 

On  Saturday,  November  the  S8th,  the  Pri- 
soners were  called  to  the  bar  to  receive  sen- 
tence of  death. 

Sd.  Oen.  I  pray  your  k>rdship'8  judgment 
against  the  prisoners  at  the  bar. 

C/.  of  Arr,  Haagen  Swendsen,  hold  up  thy 
hand.  Thou  hast  been  convicted  of  felony 
done  by  thee,  and  committed  on  Mrs.  Pleasant 
Rawlins,  and  the  jury  hath  found  thee  guilty  ; 
what  have  you  to  say  for  yourself,  why  you 
sbouM  not  receive  sentence  of  death  according 
to  law  ? 

SwentUen,  I  conld  say  a  great  deal,  but  I 
shall  say  but  rery  little.  I  do  not  donbt  but 
the  honourable  court  observed  how  various  she 
was  in  her  evidence.  What  she  denied  in  my 
trial,  she  confened  in  Mrs.  Baynton'a ;  and  so 
I  leave  it  to  the  court,  if  there  may  be  an  ar- 
reit  of  judgment  till  the  next  term. 

X.  C.  J.  Unless  you  can  shew  us  somecauao 
for  it,  ii  will  not  be  granted. 

Swendien.  My  lord,  she  said  those  things  in 
her  trial,  which  she  denied  in  mine. 

X.  C.  J.  Some  things  she  mentioned  in  yonr 
trial,  that  she  had  no  occasion  tor  in  hersi 

SmendHu.  The  same  things  were  in  my  trial 
that  were  in  hem. 

L,C.J.  There  were  some  things  in  her  trial 
that  were  not  in  youra. 

C^  cf  Arr.  Sarah  Baynton,  bold  np  thy 
hand.  Thou  beat  been  indicted  for  felony,  and 
found  gnilty.  What  hast  thou  to  say  fcr  thy- 
self, why  yoa  should  not  receive  sentenqe  of 
death  accmrding  to  lawf 

'A^liNi.  My  Ind,  I  an  With  ehild. 
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X.  C  J.  That  h  do  pies  an^ainti  judgment. 
BffyafoR.  My  lord,  I  d«mretbat  it  may  be 
taken  into  confideratioo,  how  that  she  cooira- 
dieted  beraelf  in  her  evidence ;  that  aha  spoke 
thoae  things  in  Mr.  Swendten's  trial  that  she 
Gontradicterl  in  mine.  I  think  1  bare  a  great 
deal  of  injustice ;  I  am  as  innocent  as  any  per- 
son in  the  court. 

X.  C.  J.  That  you  did  this  thing  is  most  ap- 
parent :  that  you  deluded  this  young  person, 
and  pretended  yourself  to  be  a  person  of  qua- 
lity ^  a  religious  woman,  and  one  that  came 
oat  of  the  country  about  a  law-suit ;  that  you 
pretended  that  this  BIr.  Swendsen,  the  prisoner 
at  the  bar,  was  your  brother,  your  sister's  hus- 
band ;  and  all  this  false  deahng  was  to  bring 
him  in  to  delude  this  woman.  It  is  plain  that 
Tou  had  no  suit  of  law  as  you  pretended.  It 
IB  plftin  that  you  touk  out  this  process  against 
the  young  gentlewoman.  It  is  plain,  that 
yon  pretended  you  would  set  them  down  at  a 
chapel. 

haynton.  It  is  not  the  first  time,  my  lord, 
that  t  set  them  down. 

L,  C.  J..  But  you  made  use  of  this  stratagem 
to  arcomplish  the  arrest.  You  have  deluded 
the  world  by  these  things:  and  indeed  it  is 
very  hard  against  you. 

Baynton.  My  lord,  they  desired  me  U>  set 
them  down. 

L,  C.  J.  The  licence  was  taken  out  before 
the  6th  of  November  a  considerable  time. 

Baynton,  My  lord,  she  cannot  deny  but  she 
spoke  for  it  to  nie.  She  herself  ordered  it  to  be 
done.  My  lord,  when  I  was  upon  my  trial, 
abnndsnce  of  people  prompted  her  to  speak 
those  things  she  knew  nothing  of ;  Mrs.  Busby 
in  particular;  though  I  do  not  question  but  she 
herself  would  have  married  Mr.  Swendsen,  for 
she  expressed  lo?e  for  him  in  calling  of  him  her 
belovea  likeness. 

L.  C.  J.  8be  said  he  was  like  her  husband, 
and  therefore  on  that  account  she  might  say 
to.     Crier,  make  an  O  Yes. 

Swend9en,  My  lord,  my  trial  has  already 
made  a  great  noise  in  the  world  ;  and  I  do  not 
(enow  but  that  by  this  time  it  may  be  come  to 
the  queen's  ear,  therefore  I  desire  that  yonr 
lordiship  would  be  pleased  to  make  a  favourable 
construction  of  it  to  her. 

L,  C.  J.  Well,  I  do  not  question  bot  her  ma- 
jestv  bath  heard  of  it.  Crier,  make  an  O  Yes, 
wbfle  judgment  is  given. 

Justice  Pntcell,  You  that  are  the  prisoners 
at  the  bar,  Haagen  Swendsen  and  Sarah  Bayn- 
ton,  you  have  been  both  tried  and  convicted  of 
m  very  greit  offence,  for  which  you  are  brought 
to  receive  the  judgment  that  the  law  requires. 
You  have  had  a  very  solemn  trial,  and  have 
both  been  convicted  upon  very  plain  and  ftill 
evidence.  Your  offence  is  of  a  Yery  high  na- 
ture ;  and  I  am  glad  that  you  have  had  such  a 
solemn  trial,  tliat  all  people  may  know  bow 
Ipreat  a  crime  this  of  fortune-stealing  is  (which 
M  death  by  the  law)  and  may  take  wammg  by 
TOO ;  it  may  be,  a  great  many  people  do  not 
kaow  bow  peoii  this  offienco  may  be,  b«t  1 


hope  yonr  trial  may  be  a  meant  to  deter  other* 
from  making  use  of  such  wicked  nracticoa. 
Your  offence  hath  been  in  a  nation  where  pro- 
perty is  better  preserved  than  in  any  other  go- 
vernment in  the  world.     Here  it  is  death  for  a 
man  to  take  awav  any  thing,  though  nerer  ao 
email,  by  way  ofrobbery :  now  much  worse  in 
it  for  you  to  take  away  the  child  of  a  man,  and 
with  her  all  that  he  hath  gotten  by  his  indaatry 
all  his  life-time,  at  once  ?   This  is  moat  cer- 
tainly a  very  great  offence  against  the  puUiCt 
being  so  great  a  viobition  of  property,  and  the 
injury  you  have  done  to  this  woman  is  very, 
great  too,  and  cannot  be  repaired  :  all  the  sa- 
tisfaction that  can  lie  given  is  by  taking  away 
the  lives  of  those  persons  that  were  the  con- 
trivers of  it.      You  Uaagen  Swendsen  haTo 
had  the  privilege  (the  law  allows  to  foreigners) 
of  a  party -iury  ;  and  I  Ivelieve,  had  there  been 
any  room  for  a  jury  to  bring  you  in  not  gnilty, 
you  bad  not  been  found  guilty ;   but  the  fact 
was  proved  so  plain  upon  you,  that  they  could 
not  possibly  avoid  it.    It  is  true  you  msisled 
upon  it  that  you  were  not  present  at  her  first 
takinjg^,  and  tliat  she  gave  uer  conaent  to  the 
marriage.    It  is  true,  that  you  were  not  pre- 
sent when  she  was  first  taken,  but  there  were 
strong  presumptions  to  conclude  that  you  were 
privy  and  consenting  to  it,  which  will  render 
you  equally  culpable  as  if  you  had  been  pre- 
sent.   For  when  she  was  taken  into  custody, 
she  was  brouglit  to  a  bouse  where  Holt  and 
you  were  seen  together ;   Holt  being  the  man 
that  set  the  coach,  and  gave  directions  to  the 
bailiffs  when  to  seise  her ;  and  besides,  you 
had  a  licence  prepared  for  your  marriage  to 
her.    These  are  very  great  circumstancea  of 
yonr  being  privy  to  the  first  taking.    But  ad- 
mitting yon  were  not  privy  to  the  first  takings 
you  were  privy  to  her  being  in  custody  under 
an  arrest,  when  you  was  brought  to  bail  this 
woman ;   and  word  was  brought  in  that  they 
were   contented  to   take  bail,  but  exoeptra 
against  yours:     and  when  she  was  tola  by 
&nh  Baynton  she  most  go  to  Newgate  onless 
she  married  you.  you  were  present  at  all  this  ; 
and  this  being  done  and  acted  whilst  the  first 
force  waa  continued  upon  her,  is  in  law  a  foroe- 
ably  taking ;  so  that  you  are  plainly  guilty  of 
a  forceable  taking.    And  then  also,  if  that  were 
necessary,  of  marrying  her  by  oonstraint,  the  be- 
ing under  menaces,  that  if  abe  would  not  marry 
you,  she  moatgo  to  Newgate:  you  yourself  were 
conscious,  this  was  no  such  consent  as  marriage 
requires,  since  that  evening  you  ouule  aMiliea- 
tion  to  a  justice  of  peace  to  take  an  affiila?it 
from  her  that  she  had  given   her  oonaent. 
When  yon  brought  witnesses  to  give  an  ae- 
ooont  of  your  former  life  and  oonveraatioii,  thai 
some  years  since  you  were  an  aUe  merchant 
in  your  country,  one  in  great  credit,  an  ingeni- 
One  man,  and  of  ffood  interest  and  acquaintmiee 
theroi  I  confess,  1  had  great  connnisermtioo  for 
you,  and  thought  tbia  misfortune  befel  you 
upon  the  account  of  your  acquaintance  with 
this  ill  woman :  the  acquaintance  with  auob  e 
I  woman  will  makeariGh  merdiMitjquMkij  poor» 
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will  floon  reduce  a  weahby  man  to  a  morsel  of 
bread.  I  am  afraid  that  she  bath  been  a  f  ery 
Ifreat  instrument  in  your  ruin. 

And  you,  Sarah  Baynton,  when  you  were 
asked  to  give  an  aooonnt  of  what  kind  of  life 
you  liredf  it  appeared  to  be  but  a  very  sorry 
one  indeed,  so  that  1  conld  not  but  conclude 
you  to  be  a  very  lewd  woman.  You  had  wit 
and  parts  enough,  which  might  have  been  of 
great  service  to  you,  if  you  had  lived  honestly ; 
but  you  m'ade  use  of  them  to  another  end,  and 
it  is  not  fitting  that  you  should  live  longer  that 
cannot  live  better.  You  contrived  and  carried 
on  all  this  wicked  design  from  first  to  last ;  and 
that  you  might  the  better  perfbrro  it,  yon  went 
to  a  civil  house  under  the  character  of  a  geo  tie- 
woman  that  came  out  of  the  country  i^ut  a 
suit  of  law.  There  you  pretend  to  be  a  very 
good  woman,  and  seem  to  be  much  pleased 
with  the  family,  because  they  were  sober  peo- 
ple ;  but  your  design  was  to  entice  and  delude 
this  young  woman.  Whether  your  design  at 
the  beginning  was  to  commit  this  fact  1  cannot 
teU  ;  but  being  not  used  to  this  course  of  life, 
you  could  not  wear  your  disguise  long  without 
discovery ;  you  began  to  be  suspected  and  to 
be  seen  through ;  the  family  was  very  willing 
to  be  rid  of  your  company ;  which  ^ou  per- 
^^▼uig,  you  resolved  yon  would  achieve  your 
design  before  you  went.  For  that  end  you  in- 
vite tbem  into  a  coach,  promising  to  set  them 
down  where  they  were  going ;  but  iOstead  of 
that,  you  employ  bailiin  to  arrest  them ;  for 
you  with  your  own  hand  paid  the  bailiff  that 
was  to  do  it ;  and  after  tliey  were  taken  you 

C aided  to  pity  them.  And  when  Mrs.  fiaw- 
was  at  Mr.  HartwelPs  house,  you  pre- 
tended that  you  accidentally  and  providentially 
overheard  lier  name  mentioned  in  Mr.  Hart- 
welPs  bouse,  as  you  passed  in  the  street.  You 
go  inta  the  house,  and  pity  her  condition,  and 
propose  your  brother  for  her  bail ;  but  instead 
of  that,  all  your  desigfn  was  to  bring  about  this 
marriage ;  and  for  that  end  you  forced  her  ring 
from  her  to  get  another  made  by  it.  It  was 
vou  that  told  lier  she  roust  go  to  Newgate  un- 
MS  she  married  your  brother ;  and  after  that 
forced  her  to  bed.  From  the  beginning  to  the 
end  yon  carried  on  this  wicked  design  to  the 
ruin  of  this  young  woman ;  you  have  a  great 
deal  lo  answer  for.  I  have  stated  this  matter, 
tbat  you  may  be  satisfied  that  this  fact  hath 
been  nroved  against  you  both  very  fully,  and 
thererore  you  can  expect  no  other  than  an 
award  of  the  punishment  the  law  requires,  that 
it,  death.  I  hope  you  will  reflect  upon  those 
evil  courses  that  have  brought  you  to  this  end. 
Yoo  have  but  a  short  time  to  live,  and  there- 
lore  it  would  be  well  for  you  to  consider  your 
future  state :  you  may  have  better  instructions 
for  that  than  1  can  vive  you ;  therefore  1  will 
nowjproccedlo  the  Sentence,  which  is, 

*  That  you  shall  go  hence  to  the  place  from 
'  whence  you  came,  and  from  thence  to  the 
*  pieoe  of  execution,  and  that  there  you  seve- 
■  ralhr  bang  by  your  necks  until  you  are  dead ; 
'  9m  ^  tlMLwrd  have  BMiey  upon  year  aoplf  .* 
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Swtndten.  My  lord,  now  I  am  bound  to  de 
this  woman  justice.  She  hath  not  been  the 
contriver  of  it  It  was  all  done  by  my  direc- 
tion ;  and  for  her  sake  I  desire  the  queen  may 
know  of  it. 

L.  C.  J.  Well,  that  will  clear  op  the  doubt 
to  some  of  your  countrymen,  who  did  think 
that  you  were  not  the  contriver  of  it. 

Swendsen.  I  desire,  my  lord,  that  the  matter 
may  be  represented  to  the  queen  as  favourably 
as  yoo  can. 

CL  cfArr,  siarah  Baynton,  hold  up  thy  hand. 

Baynion,  My  lord,  1  am  with  child. 

L,  C.  J.    Let  a  jury  of  matrons  be  sent  for. 

They  are  sent  for.  Upon  the  hearing  of  her 
sentence,  she  fell  into  fits. 

CL  ofArr,  You  the  matrons  of  the  jury,  shall 
view  aud  diligently  enquire  and  a  true  verdict 
give,  according  to  your  evidence,  whether 
Sarah  Baynton  be  witn  child,  quick  with  ohildy 
or  not    So  help  you  God. 

The  names  of  the  jury  of  matrons  are  as 
follow  :  Mrs.  Sarah  Johnson,  Mrs.  Christian 
Walker,  Mrs.  Susannah  GoflT,  Mrs.  Mary  Her* 
bert,  Mrs.  Sarah  Randall,  Mrs.  Mary  Vere, 
Mrs.  Sarah  Webb,  Mrs.  Dorothy  Monlit,  Mrs« 
£liz.  Guernella,  Mrs.  Mary  RcMrers,  Mrs.  Jane 
Smithson,  Mrs.  Margaret  Leach. 

L,  C.  J.  You  the  matrons  are  to  consider 
well  the  oath  you  have  taken,  which  is  diligently 
to  enquire  whether  this  woman  be  qui^  with 
child :  if  she  be  with  child,  but  not  quick,  you 
are  to  give  your  verdict  so ;  and  if  she  be  not 
quick  with  child,  then  she  is  to  undergo  the 
execution  of  the  sentence  in  convenient  time. 

About  lialf  an  hour  after,  the  jury  of  matrons 
came  in. 

L.  C  /.  Are  yonagpreed  in  your  verdict  ? 

Antw.    Yes. 

X.  C.  J.    Who  shall  say  for  you  ? 

Antw,   The  Fore- woman. 

L,  C.  J.  Do  you  find  the  prisoner  to  be  with 
child,  with  quick  child  or  not? 

Mrs.  Johnson.  Yes,  my  lord,  she  is  quick 
with  child. 

X.  C.  J.    Is  this  your  verdict  ? 

Mrs.  Johnson,   Yes,  Sir. 

L.  C  J.    And  so  you  say  all  ? 

Answ.   Yes,  my  lord. 

L.  C.  J.  Hark  ye,  Mrs.  Baynton !  These 
women  by  their  venUct  give  you  longer  time  to 
prepare  you  for  death,  and  therefore  I  hope 
you  will  improve  your  time,  for  the  judgment 
IS  past,  and  will  lie  executed  soon  after  your 
delivery. 

Sarah  Baynton  was  reprieved,  but  Haagen 
Swendsen  was  executed. 

He  made  no  speech  at  the  place  of  ezecutioBy 
but  referred  himself  to  the  folkywing  Pftperp 
which  he  left  with  the  two  Divines  who  at- 
tended him. 

'<  1  do  believe  the  worid  will  expect  I  shonJ4 
lay  fi^rrff*'''"g  ftr  tbtir  latiafactHML    Thai  I 
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bid  a  dctigfo  to  hire  Mrs.  Riwlint  for  my  wife 
ii  most  inie.  I  wii  told  ofber  by  i  nevnbour 
uid  friend  of  hert,  ind  tbeo  mide  a  fartber 
•Miiiry,  lod  found  her  quility  anch  i«  I  mig^ht, 
witnout  iny  exceptions,  presume  to,  her  fither 
betn^  the  son  of  1  tndeaman ;  the  next  wis, 
Im»w  to  1^  into  her  loquiintince ;  and  not 
knowing  how  to  be  introdooed,  I  prerailed  with, 
and  peranaded  Mrs.  Bavnton  to  take  a  lods^Dsr 
in  the  same  boose  with  Hrs.  Rawlins,  by  wbicli 
neans  I  found  easy  access  to  my  wishes,  and 
was  as  welcome  to  the  family,  as  if  I  had  been 
one  of  themselres.  I  hail  tbeir  company  on 
board  a  ship,  where  T  eave  them  an  entertain - 
menty  and  was  invited  to  dine  with  them,  and 

adefifrees  I  possessed  myself  of  3Irs.  Rawlins*s 
ection  so  far,  that  she  seemed  uneasy  without 
■K,  and  frequently  importuned  for  my  8}>eedy 
Mam,  and  obliged  me  to  sit  next  to  her  at  ta- 
ble, saying,  that  if  I  did  not,  she  would  not  eat, 
and  treat^  me  with  many  private  caresses,  by 
which  lovers,  who  have  not  frequent  oppor- 
Umhy  of  apeaking,  do  by  signs  and  tokens  ez- 
pnaa  tbenioelf  es. 

•'  I  do  declare  that  I  had  as  jood  reception  as 
a  lover  eouki  wish  lor,  and  all  the  encourage- 
ment imaginable;  insomuch  that  nothing 
Memed  disagreeable  to  m^  intentions,  but  all 
thinga  did  promise  to  facilitate  my  design  with 
■■cesss,  she  herself  having  toM  me  that  she 
iraa  at  her  own  disposal,  aod  would  marry  to 
pleaae  beivuf • 

**  My  lamiKarity  with  Mrs.  Rawlins  belbre 
asy  fluurriage  was  so  great,  that  there  was  no 
tmm  left  for  me  to  practise  violence  apon  her ; 
tfaoaigii  I  must  say  I  waa  impatient  of  delays^ 
and  wiahed  for  an  opportunity  to  aecompfish 
my  desire. 

**  But  as  for  the  unhappy  contrivance  of  the 
arresting  Mrs.  RawKna,  i  bad  no  share  in  it,  but 
was  persuaded  to  consent  to  it  by  Mr.  H— «  and 
bis  wife ;  and  when  the  intri|rae  waa  brought 
to  perfection,  I  complied,  and  laid  hold  of  the 
opportunity,  in  order  to  marry  Mrs.  Rawlins, 
which  with  little  dtfficolty,  and  less  persuasion, 
1  aeoomplished ;  she  having,  without  any  force 
or  violence,  declared  to  the  minister  that  abe 
was  at  ber  own  disposal,  and  free  to  marry  me, 
which  the  minister  declared  in  open  ooort,  at 
my  trial. 

^  After  we  had  been  In  bed,  eomes  in  one  Mr. 
Bonnet,' a  constable,  with  some  of  Mrs.  Raw- 
lins's nations,  who  required  me  to  go  with  them 
baforea  justice  of  peace ;  finding  tliey  bad  no 
warrant,  I  refused  to  give  obedience  to  their 
commands,  which  created  some  dispute ;  and 
my  wife  hearing  the  noise,  came  out  of  tlie 
bed-clMunlwr,  diesiring  me  to  be  quiet,  and  lei 
ber  speak  to  them;  which  accordingly  abe  did, 
in  these  express  words  following :  vis.  Cousin, 
I  have  married  this  gentleman  with  my  own 
free  consent,  be  is  my  husband,  and  this  is  my 
wedding-ring,  (sbewmg  the  ring  oo  iMrfinger :) 
as  for  Mr,  Busby,  I  inll  give  him  under  my 
band  he  shall  come  into  no  tronbley  and  what 
Irauld  yon  have  more  f 

«•  Then^aid  tbay,  if  il  bt  aa^  Ifan  Oid  biiii 


you  both  together,  and  drank  a  flaak  of  wine  or 
two  with  me,  and  then  departed  ;  they  were 
no  sooner  gone,  but  I  naked  her,  whether  aba 
would  be  willing  to  appear  and  declare  what 
she  bad  said  to  her  frienaa  toajustice  of  peace  P 
And  she  said  she  would  with  all  her  heart. 
Then  we  went  to  Mr.  Justice  Baber,  in  York- 
buildingi,  and  declared  the  same  to  him ;  ha 
told  her  he  would  take  notice  of  her  face,  and 
bid  her  stick  to  that. 

'*  The  next  day  about  eleven  of  the  clock, 
there  came  a  constable  with  a  warrant,  and 
carried  us  before  the  Recorder,  unto  whom  she 
said  the  aame  thing  over  and  over.  Then  said 
the  Recorder,  Alas!  Child,  thev  made  you 
druuk,  and  you  did  not  know  what  you  did. 
To  which  she  answered.  That  there  were  a  great 
many  there  present  that  knew  her  lifo  and  con- 
versation, that  abe  did  not  use  to  be  drunk :  ami 
when  the  Recorder  could  not  prevail  wiUi  her; 
be  conceived,  that  my  being  personally  with 
her,  obliged  ber  to  stand  so  firm  to  her  mar- 
riage ;  he  then  ordered  me  to  be  pulled  away 
by  force  from  her,  at  which  she  fell  a  weeping : 
bow  she  afterwarda  was  lectured  by  her  firiendsy 
was  sufficiently  attested  by  my  proseeutioo. 
trial,  and  sentence;  and  after  1  was  committed 
to  Newgate,  I  was  removed  by  a  Habeas  Corpus 
to  the  Ctoeen's-bench  bar,  there  to  be  arraigned^ 
and  pleaded  Not  Guilty  to  the  indictment.  1 
pleaoed  for  kmcartime  to  prepare  for  my  trial, 
out  was  allowed  but  four  daya ;  when  I  was 
brought*^  to  my  trial,  f  moved  for  counsel  to 
plead  my  canae,  as  being  a  stranger,  and  noc 
aaijuainted  with  the  lawa  of  BaglMid  j  myUfo 
being  thus  at  stoke,  a  powerful  inteiesi  aransi 
me,  and  the  court  not  for  me,  raadciad  my 
case  both  despieable  and  depklrable;  and  as 
for  aome  of  my  evideooe,  I  do  verily  believe 
tbey  were  briMd  by  the  adverae  party,  otbera 
taken  offby  ainistar  art,  and  aosDe  hindered  by 
forae  from  appearing  in  court  for  ma.  As  m 
juslica  Babar,  be  ahawad  himself  but  oakHy  in 

Jiving  bis  tastiaMwyt  and  aaid,  that  my  wife 
id  confess  before  bim,  that  abe  was  married 
by  her  own  firae  consent ;  but  at  the  same  timn 
be  added,  that  she  seemed  very  moch  dia- 
arderad :  as  for  that  gentleman,  f  forgive  him, 
and  shall  leave  God  to  be  judge  between  bini 
and  me. 

<*  It  is  to  be  noted,  that  my  wifo  did  not  deny, 
in  open  ooiurt,  that  she  bad  made  the  declara- 
lion  aforesaid,  of  ber  marriage,  to  Mr.  Bennat, 
iia  caostable,  and  others,  mat  night  we  were 
SMurried :  bat  said,  abe  did  not  know  what  ite 
did  when  she  aaid  as,  and  many  other  tbiuffs 
abe  poaitivdy',  upon  oath,  denied  at  my  triJ; 
wbicb  makaa  me  have  pity  upon  her  poor  aool, 
ooDsidering  she  confessed  mainy  things  at  Mrs. 
Baynton'a  trial,  which  she  denied  upon  oath  at 
wiiut :  the  world  may  aee  what  it  ia  to  be  a 
stranger,  and  unaoquawted  with  thelawa;  najTt 
I  myself  beard  my  wife  openly  confess  m 
oanrt,  in  Mra.  Baynton'a  trial,  that  tbera  was  a 
yomig  lady  in  the  warld,  who  waa  at  ber  avm 
dJipasal,  that  wiabad  aaa  a  good  wife ;  tad  at 

'maiha 
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**  AmoDfftt  my  many  misfortunes,  I  was 
represented  by  my  wifrs  friends  to  the  coort, 
to  be  a  sharper  and  a  bullv ;  bat  I  called  in, 
and  produced  scTeral  gentlemen  of  repute,  to 
ffif  e  account  of  my  life  and  conTersation,  who 
hare  accordingly  attested  the  honesty  of  my 
principles  by  my  practice. 

«« It  is  further  obseirable  how  my  jury  dis- 
agreed about  the  verdict.  There  was  one  of 
them,  Mr.  Erasmus  Johnson,  a  person  to  me 
aKogether  a  stranger ;  for  I  declare,  in  the  pre- 
lence  of  Almighty  God,  that  1  do  not  re- 
member to  have  been  in  his  company  three 
times  in  my  life,  except  in  church :  linis  Mr. 
Johnson  aileged,  That  none  of  the  eridence 
did  prove,  or  swear,  that  I  had  any  hand  in 
the  arrest,  nor  used  any  force  or  violence  to  the 
l^tleworoan,  but  she  confessed  the  marriajfe, 
which  was  preved  by  several  Witnesses ;  which 
rendered  my  case  so  hard  that  the  said  Mr. 
jjohnson  insisted  upon  it  to  have  me  discharged 
according  to  the  dictates  of  bis  conscience; 
bnt  at  last  he  was  over  ruled. 

**  Since  my  conviction  I  have  used  all  the 
means  I  could  to  procure  my  pardon:  but 
ihading  little  or  no  probability  of  it,  I  am  now 
ffoing  to  beg  for  entrance  at  the  sate  of  mercy 
m  heaven,  which  I  beseech  uod  to  open 
for  me. 

**  I  expected  my  trial  should  be  published, 
that  the  world  mignt  see  my  treatment ;  what 
I  have  done,  and  what^  I  hare  left  undone  in 
my  case ;  but  I  am  infbrmed  it  may  not  be 
printed.  I  have  said  this  only  to  do  myself 
justice,  although  I  could  say  a  great  deal  more 
of  moment  to  the  purpose;  but  my  time  be- 
ing so  very  short  and  precious,  I  must  employ 
that  little  time  to  the  saving  of  my  most  pre- 
cious part,  my  soul. 

**  I  humbly  beseech  mankind  to  believe  me ; 
and  that  I  have  said,  or  shall  say,  are  the  words 
of  a  dying  man ;  this  is  not  the  time  for  me  to 
equivocate,  nor  to  go  out  of  the  world  with  a 
lie  in  my  mouth :  I  do  therefore  declare,  and 
call  the  great  omnipotent  God  of  heaven  to  my 
witness^  that  1  have  asserted  nothing,  to  the 
best  of  my  knowledge,  but  the  whote  truth, 
nor  ottered  a  syllable  out  of  malice,  or  bitter- 
nen  of  heart,  against  any  person  whatsoever; 
but  so  far  from  it,  I  do  frankly  forgive  all  my 
•nemies,  and  beseech  God  to  put  it  in  their 
hearts  to  repent  of  their  sins. 

*■  As  for  my  wife,  I  am  so  much  in  charity 
with  her,  that  I  cannot  bdievathe  severify  ex- 


tended to  me,  did  altogether  proceed  from  her- 
self; but  her  consenting  to  spill  my  blood, 
makes  the  guilt  her  own.  God  of  his  great 
mercy  gi?  e  her  a  true  sense  of  her  crimes,  that 
the  heavy  judgment  hanging  over  her  head 
may  not  descend  on  her. 

**  As  for  Mrs.  Baynton,  who  is  likewise 
under  sentence  of  death  on  the  same  account 
with  myself,  as  1  have  in  the  court,  so  do  t 
now  again  positively  dechire  she  had  no  hand 
in  the  intrigue  of  my  marriage,  any  mora 
than  what  she  did  by  my  special  direction  and 
persuasion :  for  Mrs.  Baynton  was  wholly  a 
stranger  to  Mrs.  Rawlins,  until  the  nnhappj 
contrivance  of  my  marriage  made  them  aor» 
quainted,  neither  did  I  know  Mrs.  BayntOQ 
till  June  last  past;  though  some  have  been 
pleased  to  say  that  I  kept  her  company  for 
three  years,  and  have  had  two  children  by  her  ; 
all  which  I  declare  is  a  wrong  notion,  and  no- 
thing of  truth  in  it.  The  onk  load  I  have  on 
my  conscience  is  her  death,  of  which  I  am  the 
unhappy  instrument.  I  beseech  God  in  his 
mensy  to  move  the  queen's  clemency  to  spare 
her  life,  that  her  blood  may  not  rise  in  judg<* 
ment  against  me. 

"  As  for  myself,  I  am  now  a  going  to  sufitr 
an  ignominious  death,  for  a  crime  which  mj 
own  conscience  doth  not  accuse  me  of,  but  the 
rigour  of  the  law  hath  made  it  my  unpardonaf 
ble  crime.  And  as  I  forgive  all  mankind,  so  I 
beg  forgiveness  of  those,  whom,  through  inad- 
vertency, or  oUierwise,  I  have  injured  or  offend- 
ed, beseeching  God,  of  his  great  mercy,  to 
vouchsafe  them  forgiveness  whensoever  they 
shall  ask  it. 

"  My  great  comfort  is,  that  I  have  rsoon- 
ciled  myself  with  my  God,  and  that  1  die  in  mj 
natural  senses,  and  that  short  time  I  have  had 
since  my  trial,  1  trust  in  my  Saviour  I  hav* 
not  mis-spent. 

*•  And  now,  O  Lord  God !  of  thy  ia6nila 
goodness  hear  my  petition,  pardon  my  offences* 
and  forgive  roe  my  sins,  foiqpve  mine  enemiea, 
and  lay  not  my  bfood  to  their  charge,  but  grant 
that  a  sincere  repentance  may  wash  awaj 
their  guilt 

*'  I  am  now  going  out  of  this  vale  of  cala- 
mity and  sin  to  my  eternal  repose,  where* 
through  tlie  merits  or  my  Saviour  Jesus  Christ* 
I  hope  to  see  God  in  his  glory  ;  and  so  I  oon- 
elude,  O  Lord  receive  my  soni  into  thy  bound* 
less  mei-ey,  for  the  merits  of  my  Satiour  Jesnn 
Chfiit!  Amen.'' 
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427.  The  Trial  of  Richahd  Hatham'ay,  at  Surry  Assizes,  for  a 
Cheat  and  Impostor  :  I  Anne,  a.  d.  )7U3.* 


Proclamation  wu  made  for  tu  penooi 

fionccnied  to  Kttend, 

The  priMHter  being  brouglit  into  court,  Bod 
uqakinted  what  liboly  he  had  to  clialleDgc 
thoM  ffentlraiFD  Ihkt  were  called ;  be  makiai; 
BO  challeD^ea,  the  ^eittlemeii  that  were  iwoth 
on  the  jury  were,  Cbu-Iei  Bludoorth,  Henry 
TtodalC  Walter  Kent,  Joha  Burchei,  John 
IVtiward,  Thomaii  Lowfield,  Will.  Draper, 
Rich.  Nicholas,  Cieaar  Bradahaw,  eaquirea, 
John  Cater,  Sam.  Pearaoo,  Rich.  Hanntand, 
gentlemen. 
The  Kjnc  v.  Kicuawi  Hithiwit,  for  an  Im-' 

Surry  n.  The  kin^i  Attorney  General  kai 
raUbited  an  Iufbrmiboa  nninat  thedelendnat, 
bj  the  name  of  Richard  Hathaway,  of  Soutl)- 
wark,  in  the  county  of  Surry,  labourer ;  and 
the  inforraatioD  aeta  forth,  That  Iba  aaid 
ebant   Hathaway  being  a  pciaon  of  Ut  evil 


*  In  the  former  edition,  thii  trial  waa  a 
to  haTe  been  had  9  Ann. ;  bat  erroneoDil,  . 
mppean  from  the  Raoorda  irf"  the  Seotencei 
paaaed  on  the  cooncla,  tranacripla  of  which 
(a*e  been  imparted  to  me  by  tbe  prompt  and 
•bligring  kindaeaaof  Mr.  Dealtry.  Thej^  " 
ai  follow! : 

Die  Juni  proximo  pott  menaem  PaMhtf ,  aatra 
prime  Aniue  Regiue. 


Dafeulcntca  eKitteDles  coovicti  de  Rioitia  et 
inaultia  Ordinatum  rat  ^ uod  Defendeoi  Ri- 
shardua  Hathaway  aolrat  centum  marcaapra 
fine  auo  occaaiaoe  prKdicta,  et  committitur 
HarTMcalloietqaodlMiutdeaaThomaaWellyn 
■oliat  qtndragJDla  marcaa  pro  fine  suo  occa- 
■tone  pmdicti,acetiam*ig]ntimarcai  pro  tioe 
Btisabdhz  nsoria  ejua  et  committunlut  Mar- 
leacallo  per  apatiuro  uniua  menaia,  et  quod 
fftiterat  Willouglibj  aolrat  quatuor  nobuloa 

E«  fine  Elizabeths  uxorii  ^na  et  DefcMdena 
lisabeiba  GommittilJr  HarreacaUo  pro  una 
■eptimani  proximb  poit  aequentc 

DoniNA  Reoiha  d.  Richabodh  Hathawat. 

Richardna  Hathaway  dadaa  fuit  bic  inCi 
liam  aub  custodift  Marrescalli  hujuf  CutiK  per 
regulam  hujus  Cutite,  et  exiileni  coorictua  de 
grandihui  malegetturU,  ordinatum  est  quod 
•oltat  Domina  Regiue  centum  marcaa  pro 
fine  auo  occaaione  predidi,  et  committilor 
UarreacaUo.    Et  quod  atabii  in  et  aoper  \\  pil- 

II  See  vol.  7,  pf  ■  1306, 1S09. 


name  and  fame,  and  an  impoalor,  and  contriT- 
inif,  and  malji^ousiy  inlendiug,  one  Sarab  Mor< 
dudi,  ibe  wife  of  one  Edward  Morduck  of 
Soulhwark,  in  thetaid  county,  viitennaii,  who 
lor  the  whole  courae  of  berlife  waa  an  honeat 
and  pioua  woman,  and  not  a  witch,  nor  using 
witchcraft,  iuclianlment,  charm  or  (orcery,  to 
bring  iaiotbedangerofloMnglier  life,  the  11th 
day  of  February,  in  tbe  lath  year  of  the  reiga 
of  tbe  kiog,  at  Soulhwark,  io  the  aaid  county, 
in  tlie  preaence  and  hearing  of  direra  peiaooa, 
faltly,  maliciously,  deribably,  and  kuuwiii^y, 
and  a*  a  falac  impoalAr,  did  pretend  and  amrm, 
himaelf,  by  the  aaid  Sa!rah  to  be  bewitched,  and 
by  tbe  occaaion  of  that  pretended  witchcraft  he 


could  not  cat,  and  by  tue  i 

to  faat,  atid  wa*  ^t&Aei  with  dirt 


and  that  be,  by  drawing  bkmd  from  the  aaid 
Sarah,  by  acratebiOBi  abonid  be  freed  from  tb« 
aaid  preinHkd  witchcraft ;  that  the  aaid  Ri- 
eliwd  Hathaway  did  then  and  there,  with  force 
and  arma,  aoatcb  the  aaid  Sarah,  and  did  draw 
Ibe  blood  of  her  the  aaid  Sarah,  byicrmtcbitig; 
and  thereupon  he,  the  aaid  Richard  Hatha- 
way, did  then  and  there  faUljr,  malicieualy  and 
knowingly,  by  affirming  liimaelf  to  be  freed 
from  the  aai J  diieaaea,  uy  drawing  the  aaid 
blood,  whereaa  tu  fact  and  in  truth,  the  aaid 
Rkhard  Hatbauay  waa  never  bewitched,  aud 
bad  not  faatcd  for  tbe  lime  aforeaaid,  nor  for 
any  great  time,  and  that  whereaa  in.  truth  and 
in  fact,  the  aaid  Richard,  then  and  there,  wcU 


et  apcrto  loco  in  Southirarke,  inter  boram  duo- 
decimam  et  boram  tertiam  ejiujem  diei  per 
apatium  duarnm  boianim  cum  pipiro  aupcr 
Caput  ejua  (leootanleofTeuaamtuatn:  acetiam 
atabit  in  et  anpef  piiloriam  Die  MaViii  uroximo 
apud  regale  Escambium  in  CornbiU,  London, 
inter  huras  prcdictaa  per  apatium  prsdietum 
cumpapiropwdictoauperCdput  ejna:  acetiam 
■talNt  in  et  auper  pillonam  Die  Mereurii  proxi- 
mo apod  Temple  Bar  in  Fleet-atreet,  London, 
inter  horaa  pnedictaa  per  apatium  prRdictum 
cum  papiro  pr«diclo  auper  C^put  ejnt,  et  quod 
Marreacallua  prmdictua  deliberot  Ocfendeolem 
vicecOBtelibua  London  od  exeqneikdnm  Judi- 
Judi- 

_^ ^eilelil 

ilo  pmlicti 

Smlietna  deliberet  D 
I  Correctionia  in  Soulhwarke 
pr*Mlicto  taltft  enalodift  cualodieMlQm,  d  qnod 
flagelietur  die  proximo  poet  adrmtum  auaoi  in 
Domam  Cort«c(ioaia  pnedictam,  et  quod  Coa- 
loa  prKilictiH  Cuatodiat  eum  qootidie  ad  durum 
laboiem  per  patina  dimidii  uniua  aniu. 

Queen  Anne  loccacdad  to  tlwtlimwullanh 
8,  ITOl-t. 
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\mtw  himself  not  to  be  btvritdied  by  the  said 
Ssrab,  to  the  great  conteinpt  of  our  lord  the 
king  and  his  laws,  to  the  evil  and  wicked  exam- 
pie  of  «U  others  in  the  like  case  ofiending,  and 
against  the  peace  of  our  said  lord  the  king,  his 
crown  and  dignity,  &c.*  . 

*  The  Record  is  as  follows : 

Rex  versus  Dathaway. 

Surr'  «.  Memorand',  quod  Edwardns 
Northey,  Ar*  Attorn'  Dom'  Regis  nunc  Gene- 
ral', qui  |>ro  eodem  Dom'  Rege  in  bac  parte  se- 
3uitur,  in  propria  persona  Tenit  bie  in  curia 
icti  Dom'  Re^,  coram  ipso  Rege  apod 
Wcstm',  die  Jovis  prox'  post  tree  septimanas 
■ancti  Michaelb  isto  eod'  term',  et  pro  eod' 
]>om'  Rege  dat  cur'  hie  inteUigi  et  in- 
formari,  quod  qoidem  Ricbardus  Hathaway, 
iiajpcr  de  Southwark  in  com'  Smr'  Laborer, 
czistcns  persona  mahnr*  aominis  et  fam», 
et  impostor,  et  machinana  et  malitiose  in- 
tendens  ouandam  Saram  lltordnrk,  ux'  ca- 
jlisdam  Edwardi  Morduck  de  Southwark  in 
com'  praed*.  Waterman,  fceminam  per  totuni 
yritm  susB  terapot  existen'  honestam  et  piam,  et 
BOB  Sagam  (Anglioe  a  Witch)  nee  Magiam 
(Anglice  Witchcnft)  Incantamentam  (Anglice 
Incfaantment)  Incantamentnm  (Anglioe  Charm) 
Faacinationem  (Anglice  Soreei^)  nnquam  exer^ 
een',  in  pericalo  TitSB  %uat  amisskMiis  inducere, 
1 1  die  Febr*,  anno  regni  dicti  Dom'  Regis  none 
IS  apud  Southwark  pned'  in  com'  prod'  in 
pnesentia  et  audifu  di?ersarum.  personarum, 
false,  maliciose,  diabolioe,  et  acient',  et  ut  tahuis 
impostor,  pratendebat  et  asserebatseipsnm  per 
oand'  Saram  fuisse  fascinatum  (Anglice  be- 
witched) occasione  pisetena'  fascination'  illius 
Bon  posse  edere,  ac  pier  magnam  tempns,  scil' 

Svr  spatium  decern  septimanar'  jejunasse,  ac 
rersis  raorbis  adtonc  ct  ibid'  afiici,  et  qnod 
ipae  per  ipsius  Richardi  extmctionem  sangoinia 
^naa'  Sane  per  scalpationem  m  pratena'  fasci- 
natione  prsMi'  liberat*  foret,  qnodq;  prasd'- Ri- 
chard' adtunc  et  ibid',  w'l  et  armis,  eandem  Sa- 
ram scilpait,  ct  sanguinem  ipsius  Sars  tune  et 
iind'  per  scalpation'  ill'  extraxit,  et  sqpennde 
prsd'  Richard'  adtunc  eft  ibid'  fabo,  malitiooe, 
dseient'  asseruit  sdpsum  a  morbis  tlli'»  per 
•xftraction'  sanguinis  prod*  liherari,  ubi  refera 
ct  in  Acto  prod'  Richard'  nnn^ nam  ftadnat' 
fait,  et  non  jejunaawt  per  qiatium  pnsd',  nee 
per  altqood  magnum  tempns,  et  ubi  re?«ra  ^ 
ac'  faoto  prsid'  Richard'  adtuno  at  ibid'  bene 
Cfliebst  aeipse  minime  iasdnatmB  fuisae  per 
casd*  SanuB,  in  maximum  dictl  Dom'  Rma 
aue.  lagai^;  ■nanim  contem|«iim  eti^- 
peed*,  in  valde  malum  et  pemidoaam  ezem- 
^om  alior'  in  hi^usmodi  casu  delinqucotiom, 
djooaftrm  paetm  ejiisd'  Dom'  Regis^  conm'  et 
SgoiuV  sues,  &o.  Undo  idem  Attorn*  dicti 
Bom'  Raeis  none  general'  pro  pod*  Dom' 
Sage,  pet' advisamcntom  cur^  hie  in  promia- 
mSiatdcbitiiiMegis  procesanm  vcrsas  pr«fiit' 
fiiohacd'  Hathaway  m  bac  pwte  fieii  ad  to- 
ld'dicto  Dom' Re|i  ^  «t  lo  poMBims, 


noodenf 


VOL.ZIV. 


Mr.  Raymond.  Mav  it  please  vour  lordship, 
and  you  gentlemen  ot  the  jury,  the  information 
sets  forth.  That  the  defendant  being  a  person 
ot'  an  evil  faose,  and  an  impostor,  and  mali- 
ciously contriving  to  take  away  the  life  of  one 
Sarah  Morduck,  the  wife  of  Edward  Morduck, 
who  always  was  a  good  woman,  and  not  a 
witch,  nor  usin{r  witc'hcraU,  the  11th  dnv  of 
February,  in  the  liieth  year  of  the  reign  or  the 
late  king,  at  Southwark,  in  the  presence  and 
hearing  of  divers  persons,  did  tulsly,  derilishty, 
and  knowingly,  and  as  a  false  im|iostor,  pre- 
tend  and  affirm  himself  to  be  bewitched  by  the 
said  Sarah,  and  that  by  reason  thereof  he  conid 
not  eat,  hot  had  &sted  for  ten  weeks,  and  wac 
also  a^cted  with  di? era  diseases,  and  that  by 
his  drawing  blood  from  the  said  Sarah,  by 
Bcratehinr,  he  should  be  freed  from  his  said 
pretended  bewitching :  that  the  defendant  did 
thereu|M»n  scratch  the  said  Sarah,  and  did  draw 
the  blood  of  the  said  Sarah  by  such  his  scratch- 
ing,  and  thereupon  he  falsly  affirmed,  that  by- 
drawing  the  said  blood  he  was  freed  from  tlio 
said  diseases ;  whereas  in  truth  and  fact  be 
was  never  bewitched,  nor  had  he  fasted  aa 
aforesaid,  and  he  knew  himself  not  to  be  be- 
witched by  tlie  said  Sarah,  in  contempt  of  the 
said  late  king  and  his  laws,  and  against  the 
peace  of  his  crown  and  dignity. 

Mr.  Conytrt.    May  it  please  your  lordship, 
and  you  gentlemen  of  the  jury  :  *  this  is  an  in- 
formation against  Richard  Hathaway,  for  a 
cheat,  for  endeavouring  to  impose  upon  the 
people  a  belief,  that  he  had  been  lie%«  itched  by 
one  Sarah  Morduck,  and  that  as  an  effect  of 
her  pretended  witchery,  he  vomited  up  nails 
and  pins,  and  that  he  could  not  speak  nor  open 
his  eyes,  and  that  great  noises  wtre  hcani  in 
the  house  where  he  lay,  and  that  there  could 
be  no  remedy  for  him,  but  hy  his  scratching 
and  fetching  blood  of  this  Sarah  Morduck ; 
and  by  this  means  the  poor  woman  has  been 
very  much  abused  by  her  neighbours,  reputed 
a  witch,  and  brought  to  a  trial  for  her  life  aa 
auch  ;    but  that  there  was  nothing  but  a  mali- 
cious, design  in  it  will  appear  \iy  the  evideooe 
that  wiHbe  produced.    Thia  Richard  Hatha- 
way was  for  aome  time  an  apprentice  with  one 
Welling,  a  blacksmith,  in  Southwark.     About 
Septeinbtr  last  was  twelvemonth,  he  gave  out 
that  he  was  bewitched,  and  he  went  to  thia 
woman's  house  and  scratched  her ;   and  the 
pretence   was,   that  scratching  and  fetching 
olood  of  her  recovered  him.    The  minister  of 
the  parish.  Dr.  Martin,  hearing  that  it  was 
noised  about,  that  the  defendant  liad  been  re- 
lieved by  scratching  Morduck,  came  and  visited 
him.    He  coold  neither  speak  nor  see,  aa  he 
pretend^ ;  but  imderatood  what  was  said  to 
him,  and  gave  assent  to  what  was  proposed  to 
him,  by  holding  op  of  his  bauds.    Dr.  Martin 
tells  htm,  he  heard  this  woman  had  bewitched 
him,  and  that  his  scratching  of  her  was  the 
meiuu  by  which  he  was  relieved  ;  and  that  he 
desired  to  sea  the  experiment  himself,  and 
tliemfoic  bad  brought  Sarah  Morduck  there, 
ud  dewed  Ua  l»Md  op  his  band,  if  be  mi- 
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denlood  what  he  aaid  ;  which  he  did.  Dr. 
Martio  bad  another  woman  there  at  that  lime 
(tbouj^b  that  was  concealed  from  Hathaway,) 
and  &rah  Morduck,  bj  the  doclor'a  direction 
•poke  to  him,  and  came  to  his  bed- tide,  and 
the  defendant  was  by  the  doctor  bkl  to  scratch 
her.  When  he  came  to  scratch,  the  doctor 
took  the  hand  of  the  other  person,  and  put  it 
into  tlie  defendant's  hand,  and  as  soon  as  he 
had  scratched  the  other  person,  his  eyes  beffan 
to  open  and  he  could  speak ;  and  immediately 
it  was  made  known  to  himself  and  the  com- 
]Huiy,  that  the  person  he  had  scratched  was 
another  person  and  not  Sarah  Morduek.  Bat 
notwithstanding  this,  he  was  not  satisBed,  but 
■till  there  was  m  prosecutkm  of  Sarah  Mordnck 
€»  a  witch,  and  she  was  forced  for  some  time 
to  ga  and  reside  in  London :  and  there  tlie  rab- 
ble got  about  her,  and  abused  her ;  of  which 
•omplaint  was  made  to  a  magistrate  in  the 
catjr,  and  Sarah  Blorduck  was  had  bdR>re  him, 
and  then  Hathaway  was  sent  for,  and  there 
again  scratched  her ;  and  it  was  so  far  credited 
there,  notwithstanding  the  account  given  by 
Dr.  Martin  of  the  ex|>eriment  he  niade^  that 
the  poor  woman  is  committed  for  a  witch,  and 
afterwards  brought  to  a  trial  for  her  life ;  and 
upon  the  trial  it  appeared  plainly,  that  all  Ibis 
was  a  contrifance,  and  there  was  no  e? idence 
to  charge  her  with  the  bewitching  this  roan  ; 
and  after  a  long  hearing  upon  a  full  evidence, 
the  jury  acquitted  her,  and  the  man  was  oom- 
.mitted  for  a  cheat.  But  notwithstanding  this 
acquittal,  he  still  goes  on  to  persuade  people, 
that  he  was  bewitched ;  that  be  bad  fasted  se- 
veral days  together,  and  could  not  eat ;  and 
then  for  a  further  conviction  that  be  was  an 
impostor,  and  only  emieavomvd  maliciously 
and  falbdy  to  im|M»sethis  belief  on  people,  he  is 
about  the  beginning  of  last  November  com- 
mitted to  the  care  of  a  chirurgeon,  one  Mr. 
Kensey,  where  for  two  days  he  did  not  eat ; 
but  afterwards  his  stomach  began  to  come  to 
him,  and  when  he  could  get  any  victuals  pri- 
vately, he  had  a  very  good  stomach,  and  could 
eat  and  drink  till  he  was  drunk.  And  it  was 
contrived  that  boles  were  made  in  the  room 
.where  he  was,  ami  the  maid  that  looked  afW 
him  was  directed  to  give  biin  notice,  that  ahe 
would  help  him  privately  to  victuals ;  aud  from 
the  second  day  afWr  he  was  there,  till  the  ele^ 
venth  day,  he  did  constently  eat  every  day, 
though  he  pretended  he  fasted  all  that  time, 
and  had  done  so  for  fourteen  weeks,  and  he 
was  seen  to  eat  through  those  boles.  All  thb, 
and  much  more,  will  be  ftdly  proved  by  the 
intnesses.  So  thai  there  has  been  a  great  af- 
front to  the  public  justice  of  the  nation  by  this 
proceeding,  many  having  abetted  it,  and  they 
have  put  up  bills  in  several  churchea  to  pray 
for  him  against  the  trial,  and  gathered  money 
to  support  him  in  this  false  and  malicious  pre- 
tence. 

VLuBrodrkk.  My  kird,  the  discovering  and 
punishing  such  a  cheat  as  this  ur  highly  ne- 
oessary  ;  and  not  only  for  the  vindioating  the 
public  justice  of  the  bMim,  butftrtheadwaf 


religion  itself,  which  sufTen  by  nothing  more, 
than  by  the  countenancing  of  indirect  prac- 
tices, made  use  of  upon  a  pretence  of  main- 
taining and  supporting  its  credit.  Religion  baa 
in  itself  such  gmuineand  native  truth,  as  must 
work  conviction  upon  the  understandings  of  all 
persons,  who  allow  themselves  leisure  to  con- 
sider it  without  prejudice :  but  when  tricks  and 
little  arts  are  carried  on  for  a  time,  and  attain  a 
t^eral  credit,  and  appear  afterwards  to  be 
what  are  called  pious  frauds,  they  do  far  more 
mischief  than  all  the  good  proposed  by  snch 
practices  can  make  amends  for.  For  when 
men  who  are  aceptieally  inclined,  find  that  the 
generality  of  mankuid  run  away  with  stories  of 
this  nature,  and  those  focts  aflerwards  prove 
undeniably  fUae,  they  carry  their  douMs  on 
much  loo  for,  and  are  apt  to  conclude,  that  thej 
cannot  secordy  rely  upon  the  relation  of  others, 
and  general  consent  of  mankind,  for  the  cer- 
tainlT  of  any  Ihcl  whatsoever.  It  is  therefbre 
the  duty  of  all  persons,  that  are  concerned  for 
rdigioa  in  genaral,  to  endeavour  to  detect  such 
practicei,  which  weaken  one  of  it*  most  solid 
foandatkms. 

And,  my  kwd,  we  conceive  this  prosecution 
verj^  necessary,  in  order  to  the  vindicating  the 
justice  of  the  nation.  Here  was  a  woman  that 
underwent  a  aolemn  trial,  and  upon  a  full  hear- 
ing was  acquitted,  yet  afterward,  notwithstand- 
ing the  thorough  examination  of  the  fact,  and 
such  an  evidence  given  as  convinced  every  nn- 
prejudiced  hearer  of  the  innocence  of  the  de- 
finidanl,  and  the  malice  and  hypocrisy  of  the 
accuser,  such  a  apirit  did  reign,  that  it  was  re- 
presented that  the  accuser  had  hard  measure ; 
and  not  only  the  jury,  but  the  court  too  were 
reflected  on :  nay,  it  vrent  ao  far,  that  after  the 
innocence  of  the  vroman  appeared  by  her  ac- 
quittal, a  magistrate  (whose  name  the  witnesses 
will  disclose  in  their  evidence)  gave  public 
oountanance  to  this  impootor  (for  by  that  name 
1  will  venture  to  call  him)  and  so  for  gave  cre- 
dit to  him,  that  when  the  poor  woman  was 
abused  by  the  rabble,  and  her  life  being  in 
danger,  she  made  ap|)lication  to  that  magistrate 
for  protection,  who,  instead  of  afibrdmg  it  to 
her,  encouraged  her  prosecutors,  as  if  she  had 
really  been  guihy  of  the  witehcrafi  laid  to  her 
charge ;  ana  considerable  collections  were  made 
for  this  man,  to  support  his  spirits  under  the 
disappointment  he  met  with  in  her  being  ac- 
quitted; 

This  prosecotion  was  necessary  too,  open  the 
account  of  the  poor  woman,  who,  imless  aoma 
check  be  put  to  the  unruly  prooeedinga  of  im- 
thinkmg  people,  is  not  yet  safo  in  her  honaa, 
but  in  £uiger  to  be  torn  in  pieces ;  and  it  was 
thought  moat  proper  that  Ihm  matter  abouhl  be 
thoroughly  examined  in  this  place,  where  Iha 
aoene  m  hw  connterfoiUng  fbr  the  most  part  did 
lie;  that  prenoaseaeod  peo^  might  be  cer- 
witneaaes  of  the  faimcsa  of  the  proceeding,  hmI 
that  all  penons  migfat  have  an  opnortimity,  if 
theythenyht  fit,  of  oAnring  any  thing  fit  to  be 
efi6edin  nil  dcftpcei 
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eridence  tending  to  prore,  that  the  accmed 
perton  ii  not  guilty  of  witchcraft:  she  ii  ac« 
quitted  of  that,  and  it  ought  not  to  be  luflered 
to  be  made  a  dispute.  But  our  eridence  will 
go  beyond  that,  not  only  that  there  waa  no 
colour  or  foundation  for  the  charge  on  her  of 
being  a  witch  ;  but  that  the  defendant  did  na- 
licioualy,  without  any  ground,  and  contrary  to 
his  own  knowledge,  charge  her  with  the  having 
bewitched  him.  And  1  think  our  cTidence  aS 
through  will  prove  this  matter  fully  upon  him, 
that  M  was  not  bewitched,  nay,  that  he  did  not 
believe  himself  to  be  so,  yet  charged  and  pro- 
secuted her. 

The  first  part  of  his  pretended  witchcraft 
shewed  itself  by  his  vomiting  pins :  how  that 
business  was  managed,  and  Imw  he  was  de- 
tected in  it,  the  witnesses  will  decUie.  And 
though  we  are  not  obliged  to  endeavour  the 

EiviiM^  an  account  of  what  it  was  that  induced 
^  im  first  to  undertake  thb  imposture,  I  think 
it  will  appear  by  the  evidence,  that  he  had 
■onie  aim  and  prospect  of  gain  to  himself.  For, 
upon  his  first  pretending  to  vomit  pins,  we 
aball  piove  he  had  prepared  a  narrative  of  his 
own  being  bewitched ;  and  he  himself  carried 
it  to  a  printer,  that  so  he  might  bring  a  con- 
course of  people  to  him  :  but  the  printer  being 
a  man  of  some  understanding  looked  on  him  to 
be  a  cheat,  and  would  not  meddle  with  the 
copy.  He  practised  this  trick  of  vomiting  pins 
several  times ;  but  pretending  to  it  oncebefore 
one  who  did  not  take  every  thing  upon  trust, 
but  was  curious  enough  to  observe  nicely,  and 
search  him,  afW  some  resistance,  several  rows 
of  pins  were  found  in  his  pocket. 

The  next  discove^  of  bis  imposture  was  the 
>Ubir  wherein  Dr.  Martin  was  concerned,  who 
broueht  two  women  to  him  ;  the  particulars  of 
whira  having  been  alresdy  opened,  1  will  not 
repeat  them.  The  doctor  put  an  innocent  de- 
ceit upon  him,  but  it  was  in  order  to  dischise  a 
vile  imposture.  When  the  woman  was  brought 
to  him  to  be  scratched,  being  conscious  to  him- 
self how  little  real  effect  tM  barbarous  expe- 
riment would  have  upon  him,  the  whole  com- 
nany  observed,  that  be  ielt  three  or  four  times 
trimi  her  hand  to  her  elbow,  before  he  scratch- 
ed, that  he  might  be  sure  it  was  a  woman's 
hand:  and  what  he  had  scratched,  and  folt 
bfood,  his  eyes  were  opened,  though  it  was  the 
wrong  woman. 

Another  instance  of  his  actii^  a  part,  with 
design  to  impose  upon  the  world,  was,  when 
he  waa  carried  from  the  King's-bench  to  Mr. 
Kensey's.  It  was  necessarily  to  be  imagined, 
Ibat  if  he  eat  or  drank  nothing,  nothing  would 
come  from  him,  either  Inr  stool  or  urine.  He 
considered  this,  and  for  foar  it  should  be  taken 
Botioe  of,  that  he  dischaived  himself  after  so 
laof  a  fast  as  he  pretended;  having  oecaswn  to 
Mske  water,  lie  found  the  lid  of  a  box,  and 
Baking  water  in  it,  pnt  it  oat  of  sight,  on  the 
bed's  tester;  and  the  first  discovery  of.  his 
coonterfoiting  at  Mr.  Kensey's,  was  by  the 
^wypiutf  of  that  water  on  the  chrtfaci  or  the 
MC  Afar  lie  had  bee*  two  days  there  (daring 


which  time  herealljr  did  not  eat)  Mr.  Koisey  not 
knowing  but  that  his  complexion  might  incline 
him  to  such  a  sullenness  as  to  starve  himself, 
rather  than  directly  confess  his  cheat,  having 
first  examined  his  mouth  and  throat,  and  find- 
ing nothing  there  but  as  it  was  in  all  other  men, 
and  that  lie  had  not  only  all  other  organs,  but 
that  of  swallowing,  without  any  obstruction,  aa 
other  people  bad,  tliereupon  he  framed  this  de- 
sign: he  took  occasion  to  pretend  a  quarrel 
with  the  maid-servant  who  hved  in  his  house, 
within  the  hearing  of  the  defendant,  and  told 
her  she  was  as  very  a  hypocrite  as  this  fellow  ; 
and  afler  warm  words  on  both  sides,  and 
a  seeming  resolution  by  her,  that  she  would 
quit  her  service,  the  master  went  away,  leaving 
tke  maid  and  the  defendant  together.  She,  to 
insinuate  herself  into  the  defondant,  said,  her 
master  was  an  odd  kind  of  a  man,  a  dangerous 
mau»  therefore  she  would  not  have  the  defen- 
dant take  any  thing  from  him ;  and  said,  she 
would  take  care  to  supply  him  whilst  he  staid 
in  the  house.  Then  his  stomach  came  to  him 
very  readily,  and  he  was  so  far  from  being  un- 
able to  drink,  that  he  drank  brandy  and  other 
liquors  to  excess,  and  this  for  several  dayB» 
But  still  those  in  the  house  being  wary,  thought 
it  might  be  pretended  by  people  who  were  verj 
willing  to  believe  him,  tnat  this  happened  by 
the  charm's  being  dissolved,  and  tnat  he  waa 
unable  to  eat  before;  and  therefore  it  waa 
thought  advisable  to  bring  in  several  persons 
of  reputation,  who  should  observe  him  tnrough 
a  hole  fit  for  the  purpose :  who,  afler  they  had 
seen  him  eat,  examined  him  how  long  he  had 
been  a  faster  P  And  he  made  signs  that  he  had 
fasted  twelve  weeks,  and  clung  up  liis  belly, 
as  a  proof  of  bis  emptiness,  acoonlin^  to  his 
common  practice,  though  he  had  in  their 
sigbt,jii8t  before,  eaten  a  plentiful  meal.  ISo 
that,  gentlemen,  it  is  evident,  that  what  lie  did 
was  done  maliciously,  and  with  a  design  to  de- 
ceive and  im|ioee  upon  the  worid.  Afler  this, 
there  being  sufficient  proof  of  the  imposture,  it 
was  thou^t  fit  to  bring  him  before  a  court  of 
justice;  thereupon  this  i^formatkHi  was  exhi- 
bited against  him :  and  if  we  prove  it,  1  doubt 
not  but  that  you,  gentlemenof  the  jury,  will 
do  that  right  to  the  government,  and  to  religion, 
aa  to  find  him  guilty  of  it,  that  he  may  be 
brought  to  the  punishment  that  such  a  crime 
deserves. 

Mr.  Phifps.  My  lord,  I  humbly  pray  your 
lordship's  indulgence  of  the  same  side ;  and 
beg  leave  to  observe,  this  mairwas  formeriy 
troubled  with  fits,  and  there  was  a  design  laid 
by  him  and  his  friends  to  create  a  belief  in 
people,  that  those  fits  were  the  effect  of 
sorcery  and  witchcraft ;  but  whether  to  gei 
nxmey,  or  take  away  the  life  of  the  woman,  or 
both,  I  submit  to  your  Sordahip's  judgment 
upon  the  evidence.  It  is  certain,  they  pro- 
ceeded so  for  as  to  bring  her  to  a  trial,  and  did 
what  they  could  to  take  away  her  life.  And 
the  better  to  carry  on  their  designs,  and  to  pre- 
pare tibe  world  to  believe  the  impostor,  we  shall 
shew,  that  when  be  had  these  fiu,  it  was  indos- 
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triottsly  {loblisbed,  that  he  was  bewitched,  and 
that  it  waa  by  this  woman ;  and  it'  be  oould 
but  scratch  lier,  he  would  be  well.  Dr.  ^\^' 
tiD,  the  minister  of  tlie  pariali,  hearing  of  it, 
came  to  liiin  ;  aod  to  make  an  ex|if  rimrut  to 
discover  the  iui|tOKture,  brought  auothf'r  woman 
mith  the  prettudtui  witch,  and  said  to  Hatha- 
way, it'  you  think  the  scraichin^  this  woman, 
uieaoing  MonJuck,  tlie  pretended  witch,  will 
do  yon  unv  i^od,  hold  up  your  hand :  which 
he  did.  'i'bea  the  doctor 'put  the  otlter  wo- 
man's hand  into  his;  and  although  at. that 
time  he  pretended  to  be  blind  and  dumb,  and 
he  and  his  inends  would  have  had  it  thought  that 
he  lay  uudi-r  the  strougc&t  of  tbe  old  woman's 
charms ;  yet  he  was  apprehensive  of  what  he 
did,  and  so  jealous  lest  he  shouUI  be  imposed 
upon,  and  thereby  his  imposture  discoTcred, 
that  he  felt  several  times  from  the  wrist  to  the 
elbow,  tu  discover  whether  it  was  the  arm  of 
the  |»rctended  witch  or  no  be4'orc  he  would 
begin  soratching ;  and  then  believing  it  to  be 
lieirs,  (it  being  much  about  tlie  same  size)  teil 
to  scratching,  and  being  tohi  he  had  fetched 
blood,  his  eyes  were  immediately  opened,  and 
his  speech  restored. 

The  d<)Ctor  iliioking  every  body  waa  con- 
Tinced  of  this  iui(i<»sture,  and  believing  tlie  poor 
woman  would  be  quiet  for  the  future,  went 
away. 

But  notwithstanding  this  detection,  the  peo- 
ple were  dissaiisAed  ;  and  Welling,  the  roaster 
of  Hathaway ,  and  others,  being  angry  at  the 
discovery,  pursued  the  woman  with  more  malice 
than  bctbre :  wherever  they  found  her,  they 
cried  out,  a  witch  ;  and  us«d  her  so  barbar- 
ously, she  was  f<irced  to  leave  South wark, 
where  she  had  lived  many  years,  and  all  lier 
employment  w  hicli  had  been  profitable  to  her, 
anu  to  go  live  in  London. 

Their  malice  pursued  her  thither ;  and  there 
Hathaway,  witli  soldiers  and  others,  in  «  riotous 
manner,  got  into  the  house  where  she  lodged, 
and  would  have  broke  open  the  door  where  she 
was ;  but  a  constable  being  called  in,  tbe 
soldiers  went  ofl',  and  Hathaway  was  carried 
before  an  aldtrman  of  the  city;  and  the 
poor  woman  and  her  friends  acquainted 
the  alderman  of  the  riotous  and  illegal  pro- 
ceedings, and  prayed  that  justice  might  be 
done  upon  them.  But  instead  of  punishing 
them,  he  was  pleased  to  say  there  was 
too  great  provocation  for  what  they  had 
done;  and  giving  credit  to  the  accuseiion  of 
Hathaway  against  tlie  woman,  ordered  Iter  to 
be  carried  up  stairs  to  be  searched,  to  see  if  she 
had  any  teuts,  or  other  signs  of  a  witch,  and 
permitted  her  to  be  scratched  by  Hathaway, 
and  then  committed  her  fur  a  witch ;  lefiuiiig 
500/.  bail,  and  dismissed  Hathaway. 

The  woman  afterwards  was  brought  to  a 
trial  at  Gullill'ord  assizes,  and  was  acquitted ; 
and  he  was  committed  for  a  dieat.  And  to 
make  more  auiple  discovery  of  the  imposture, 
he  was  taken  to  the  house  of  Ur.  Ken- 
acy,  a  chirurgeon,  and  there  he  was  ob- 
stioatey  and  wuuU  not  oat  fiw  th«  fini  tw# 


days;  and  a  quarrel  waa  feigned  between  Mr. 
Kensey  and  his  maid,  he  saying  she  was  as 
bad  an  hypocrite  as  Richard  Hathaway,  and 
gave  her  warning  to  be  gone.  The  maid 
seemed  very  angry  with  her  master,  and  said 
to  Hathaway,  whatever  you  do,  do  not  eat  an^ 
thing  that  is  given  yon  by  ray  master  or  hii 
brother,  for  they  are  your  enemies ;  and  pfo« 
mised  she  wouln  help  him  privately  to  what  be 
wanted.  Whereupon  he  thinking  she  had 
been  his  friend,  and  that  be  was  safe  in  her 
bauds,  took  meat  and  drink  from  her  from  day 
to  day*  and  eat  heartily,  and  drank  so  very 
plentilfiilly  of  strong  beer  a«id  brandy,  and  waa 
so  merry,  that  he  |dayed  on  the  tongs,  mid 
danced,  and  shewed  tricks  before  the  maid  | 
but  when  any  body  else  offered  him  meat  or  * 
drink,  he  refused  it,  making  signs  that  he  coohl 
not  swallow,  aud  signified  to  them,  that  b« 
had  iasted  all  the  fourteen  days  that  he  bad 
been  at  Kensey's,  and  that  he  had  fasted  manr 
weeks  before.  And  as  to  vomiting  pins,  it  will 
appear  to  you,  that  lie  carried  papers  of  |Hna  ia 
his  pocket,  to  make  use  of  on  occasion.  Bnt 
when  he  vomited  in  a  bason,  and  his  hands 
were  kept  down,  and  he  not  permitted  to  cany 
them  up  to  the  bason,  there  was  not  one  pin  ia 
tlie  bason. 

I  will  not  troubks  your  lordship  with  a  detail 
of  all  the  fiarticular  instances  of  this  cheat,  hot 
will  call  our  witnesses;  and  when  we  have 
proved  the  several  matters  that  have  been 
openeil,  there  will  be  no  joom  to  doubt  but  tliat 
the  defendant  is  an  impostor,  and  the  greatest 
this  age  liath  produced. 

Mr.  Conytn,  We  will  first  call  Dr.  Martin. 
(Who  was  sworn.)  We  will  go  on  with  our 
evidence  in  the  course  of  time.  The  first  time 
that  notice  was  taken  in  the  parish  of  this  ba^ 
siuess  was  in  September  was  twelve  month. 
Dr.  Alariin,  pray  give  my  kird  and  the  iury 
an  accoimt,  Wliether  you  know  Richara 
Hathaway,  and  when  was  the  first  disooom  of 
this  witchery. 

Martin,  February  last  was  twelvemonth, 
(the  ninth  day,  to  the  best  of  my  remembranc^ 
I  came  to  church  in  the  afternoon ;  and  alWr 
the  cnrate  was  gone  into  the  desk  te  read 
prayers,  I  was  going  into  tbe  pew ;  but  bear- 
ing a  great  hnrly-hurly  in  the  church,  I  aent 
the  sexton  to  know  what  was  the  Oceanian 
of  it.  He  brought  word,  that  there  waa  a  wifch 
in  the  church ;  so  the  cnrate  conid  not  go  on 
in  reading  prayers ;  and  the  sexton  went  and 
brought  m  one  Sarah  Morduck  to  me,  and 
afW  her  came  a  great  many  of  the  people  intn 
tbe  Testry ;  so  that  though  it  be  pretty  latigc^ 
it  was  presently  filled.  And  this  Sarah  Mor^ 
duck  came  up  to  me,  and  told  me  what  wae 
the  occasion  of  her  being  brouglit  there.  I 
asked  her  how  she  had  behaved  herself  aino^[tt 
lier  neighbours,  that  should  give  such  oooaR 
sion  to  deal  tbos  with  her.  twe  began  to  eiy. 
end.  said,  she  had  given  no  occasion  tor  it.  I 
told  tier,  I  had  n^iug  to  do  to  enquire  into 
the  basiacas,  but  bid  her  coatinna  in  the  vestry, 
the  0Mn  nimgiigaihin  being  m 
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turbed,  that  they  would  go  out  of  the  church 
if  shefeUid  in  it    So  1  turned  erery  body  out 
of  the  vestry,  aod  locked  her  in.    And  sermon 
being  ended,  1  came  into  the  vestry,  but  found 
she  was  gone ;  and  upon  enquiry,  I  uudenttood 
the  reason  was  this,  llie  sexton  tokl  me,  that 
she  said,  if  she  staid  till  all  the  people  went 
out,  she  should  be  torn  in  pieces,  and  begged 
of  bim  to  let  her  out  while  the  psalm  was 
sin^pug  ai\er  sermon,  that  she  might  go  away 
undi»cerne<l ;  and  accordingly  she  went.    At* 
terwards  many  of  my  paiishiooers  made  ap- 
pliciUiun  to  me  to  go  to  Uiohard  Hathaway, 
who  was  suppoMd  to  be  bewitched ;   and  told 
me,  that  it  was  taken  very  ill  that  (  had  de- 
terred it  so  long.      Upon  this,  1  went  to  bin 
the  next  day ;   and  meeting  his  master  below 
stair^  1  asked  bim  what  condition  his  servant 
was  in  ?  iJe  said,  he  was  blind  and  speechless, 
and  was  a  very  dismal  ol{|ect.     1  said,  I  de* 
sired  to  be  excused,  for  I  did  not  ioYe  to  see 
any  dismal  sights.    But  he  said,  he  was  rery 
sensible,  and  knew  every  one  by  their  voice. 
And  with  that,  1  went  into  the  room,  and  his 
master  (siieakii^  to  liicbard  Hathaway)  said, 
Mr.  Martin  is  come  to  see  you.      Axyji   1, 
Ricfkard,  1  am  come  to  see  you,  and  it*  you 
know  me,  hold  up  your  hand  :  He  did  so,  and 
took  me  by  the  hand  and  kissed  it.      1  asked 
him  whetlicr  1  should  pray  with  him  in  the 
prayers  of  the  church,  und  if  lie  desired  it,  1 
Did  him  hold  up  his  hand:   He  did  so,  and 
1  prayed  with  him,  and  he  did  seem  to  be  af- 
fected with  it,  and  Tilled  up  his  hands  several 
tioies.    Al\crwards  I  took  my  leave  of  him, 
and  went  down;  and  I  discoursing  with  his 
master  for  some  time,  1  asked  him  what  he 
thought  was  the  reason  of  it?    He  said,  an 
eril  tongue,  aud  a  bad  woman,  Sarah  Mordock, 
bad  bewitched  bim.    But  how  do  you  know 
that?  His  master  then  told  roe,  he  had  scratch- 
ed bcr,  and  found  good  by  it;   and  said,  he 
waa  etterly  undone  by  it,  and  if  he  did  not 
■peak  to  the  church- wardens  to  take  him  off 
his  hands,  he  should  be  ruined.    Aud  hearing 
of  this  scratching  it  came  into  my  head  to  try 
•n  experiment  too ;  so  I  went  away,  but  with- 
out discovering  my  intentions.    And  about  ten 
•  dock  at  night,  to  prevent  jealousies,  1  went 
to  the  house  where  Sarah  Blorduck  Mged, 
and  Jbond  she  was  gone  to  bed.      1  Idl  word 
thai  J  desired  to  speak  with  her  the  next  day  ; 
3ut  instead  of  her  coming  to  me,  her  brother, 
Mr;  Heame,  came  to  me,  and  thanked  me  for 
urcaerving  his  sister  from  the  mob.     J  gave 
luBa  tbo  foason  why  we  did  that,  and  1  lold 
liim  than  what  1  intended  to  do.    He  answered 
jse,  I  am  ai'raid  my  sister  will  he  so  siUy,  that 
it  will  fail  in  the  execution.     I  hid  him  leave 
that  to  oie,  1  would  give  such  directions  in  the 
matter,  that  it  was  impossible  for  it  to  mis- 
carry :  So  he  left  me  to  my  hberty  to  do  what 
1  thought  tiL    Then,  says  I,  when  I  send -for 
bo*,  do  you  come  with  her.     1  went  In  the 
faotfsa  wbera  Hathaway  lay,  and  went  into  the 
HMMB,  wbera  ha  lay  wiib  bis  eyes  liMtahatf  and 
laaii^lf  ayaeoblssa.  Ijpnkatobim,  lamiA- 


formed  yea  faava  received  benefit  by  lcfaiebni|f 
Sarah  Horduck  Ibnnerly  ;   now  if  1  can  get 
this  woman  for  you  to  scratch  her.  Do  you  be- 
lieve by  scratching  her  you  shall  receive  ear 
benefit  r   If  you  <&,  hold  op  your  hand :   iSm 
he  did;  aodny  and  bye  there  caone  a  mca* 
sage  that  Mr.   Heame   and  the  witch  were 
come.     1  then  desired  Hr.  Baleesan,  whom  1 
brought  with  me  fur  that  purpose,  to  sit  by  tba 
bed-side,  while  I  went  down,  len^t  any  might 
inform  him  what  was  said,  or  be  might  over* 
bear  any  thing  spoken  below.      So  be  sat 
there,  and  1  went  down,  and  1  bid  them  ket 
in  as  many  as  wouki  come  in ;   and*  when  the 
room  was  full,  the  door  was  locked.    I  had  be^* 
tore  met  with  a  poor  woman,  whom  I  ordered 
to  follow  me,  who  received  alms  of  tiie  pariah, 
designing  she  should  be  the  person  the  experi- 
ment should  be  tried  on.     I  told  them,  1  de- 
signed to  try  another  woman,  and  1  will  mako 
him  believe  be  scratcbeb  the  witcii.    The  an* 
swer  was.  This  will  signify  nothing.  Welling'a 
wile  said,  be  had  acratched  anotlier  wuinan, 
and  it  signified  notiiing.     Now  this  uas  to  the 
best  of  my  remembrance,  one  VVilloughby, 
who  is  a  very  big  womsn,  and  very  mucti  mi* 
like  Sarah  Morduck :   but  1  desired  the  satis- 
faction to  see  it  done  myself;    upon  which,  it 
was  consented  to.    Then  1  asked  the  woman  I 
brought  about  it ;    1  told  her  1  would  pve  her 
a  shilling  if  she  would  let  this  man  scratch  her : 
Slie  flew  off,  and  said  she  would  not  suffer  it 
for  all  the  world.    At  last  somebody  said,  here 
is  a  woman  will  suffiT  herself  to  be  scratched  ; 
and  this  was  eue  Johnson.     1  asked  her  if  she 
would  suffer  Herself  to  be  scratched ;  she  said 
she  would,  if  there  woukI  come  no  damage  by 
it.    Says  1^  whatever  damage  you  sustain,  I 
will  mtdieit  good  to  yon;  and  you  being  about 
the  size  of  Srah  Munluek,  are  a  very  fit  per- 
son.   She  did  decline  it  for  some  time,  but  at 
last  she  consented ;  and  after  some  instruotiona 
given  lo  her  and  Morduck,  we  went  up  toge« 
ther,  with  many  of  the  neighbours.    Tfaoi%h 
you  cannot  see,  says  1,  to  Kichard  Hathaway, 
you  can  hear  that  thet'e  are  many  ^people  m 
the  room ;   now,  beiiofe  all  these  people.  Do 
you  beUeve  that  Sarah  Mordnck  baa  dona 
you  this  mischief?    If  you  do,  kokl  up  yoar 
band.    He  did  so.    Do  you  believe  yon  shall 
be  relieved  by  scrateliiog  ber?  If  you  do,  bold 
Qp  your  band.     He  did  bold  up  bis  band. 
Sarah  Morduck,  Do  you  speak  to  him,  that 
he  may  know  you  are  the  person.    Says  sbe^ 
What  is  the  matter  with  vou?    Do  yon  bo^ 
lievetbis  woman,  said  I,  to  be  the  person  tbat 
has  bewitched  you  ?   If  you  do,  hold  up  yoor 
band.     He  hekl  up  his  lumd.     Then  aaM 
Sarah  Morduck,. are  yoo  willing  this  maa 
should  scratch  you  ?  Ves,  with  all  my  hearty 
he  shall  have  my  hearth  blood,  if  it  win  do  bim 
any  good.    Then  says  1,  pray,  .give  nae  your 
bond.    Here  it  is.    And  instead  ef  taking  bsr 
band,  I  look  Johnaon'o,  and  ebpt  it  into  bis  t 
andl  did  observe,  that  two  or  tbree  times  ba 
kit  from  ber  wnst  to  bar  dbow ;  and  I  takU 
I  faava  fOMetbji^  oin  to  do  tbao  tO'waitoo 
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tou  (and  I  spoke  to  him  somewhat  eagerly), 
if  joa  will  not  scratch,  1  will  be  gone.  Then 
he  scratched  her,  and  she  whispered  me  in 
the  ear,  she  believed  she  would  fatnt.  1  saw 
he  had  raxed  her  skin  ;  and  1  said,  You  have 
drawn  blood,  and  you  may  be  satisfied.  With 
that  he  lelt  off,  and  turned  on  his  back  in 
his  bed.  1  turned  out  Johnson  immediately, 
nod  1  and  Morduck  stootl  toother,  and  be 
lay  still  for  some  time ;  but  1  saw  nothing 
would  do,  if  I  did  not  work  him  up.  Now, 
iays  I,  I  would  fain  see  how  his  eyes  are 
Buw  ;  come  some  of  you,  look,  do  not  his  eyes 
twinkle?  with  that  both  bis  ryes  were  as  open 
as  mine  are  now,  and  he  caught  hold  of  the 
npnin  of  ft^arah  Morduck,  and  looked  her  in  the 
face.  Then  1  told  bim  his  mistake ;  and  John- 
ton  came  in  with  licr  arm  bleeding.  Says  I, 
this  is  the  woman  }  ou  scratcht,  you  have  not 
touched  Sarah  Morduck's  arm,  mit  fetched  one 
drop  of  blood  from  her.  The  fellow  upon  this 
■eemed  very  much  cist  down.     Now,  says  I, 

£'ve  way  to  no  humours,  and  go  about  your 
isincss,  and  sene  God  and  your  master. 
Then  1  went  down,  and  several  peo|ile  were 
satisfied.  Well,  says  1  to  Welling,  your  man's 
eyes  are  open  now.  It  is  well,  savs  he,  if  his 
eyes  continue  open.  He  can  s^icaK  and  see  too 
BOW.  I  do  not  know,  s.iys  he,  it  is  strange  if 
he  should  do  well  after  this.  Farewel,  said  1 ; 
mnd  I  went  into  London.  Upon  my  return, 
nboat  five  a -clock,  1  enquired  about  bim,  and 
fbund  there  was  a  greater  mob  in  the  house 
than  before ;  and  I  was  accosted  at  my  first 
coming  in  by  the  master  and  mistreas  of  that 
fellow :  what  have  you  done.^  you  have  ruined 
hoth  me  and  my  family 

Im,  C.  J.  Bolt,    Who  said  io  ? 

Martin,  Tlie  master  and  mistress  of  this 
fellow.  Why,  what  hurt  have  1  done  you  P 
You  have  given  it  out  to  be  a  cheat.  Did  yon 
get  any  money  by  it?  No,  I  never  did  expect 
It.  But  pray  go  and  look  on  him  now,  he  is  in 
a  worse  condition  than  he  was  before.  Uere 
hath  been  two  doctors,  and  they  will  take  their 
oath  that  he  is  bewitched.  So  I  went  away ; 
but  as  I  went  ont,  1  was  stopt  by  Johnson. 
She  cries  out,  what  have  you  doue?  What 
is  the  matter,  said  I,  does  your  arm  fester? 
No ;  but  this  wicked  woman  nas  spread  abroad 
that  by  scratching  me  he  was  relieved,  and  she 
IS  not  the  witch,  but  I  am  the  wTtch  ;  and  it 
had  reached  her  husband's  ear,  and  he  was  be- 
come so  jealous  of  her,  that  he  would  not  hare 
•ny  thing  to  do  with  her.  I  went  away  afler 
this,  and  going  home  met  her  hasband,  and 
jgave  him  all  the  satisfaction  I  could,  that  his 
wife  was  no  witoh.  And  1  was  informed  the 
next  day,  that  Sarah  Mordodc  had  been 
dragged  again  to  the  house,  some  time  afte  I 
went  away,  and  brought  to  Uathaway's  bed- 
vde,  and  he  scratched  her,  and  his  eves  were 
mcned^  and  he  eat  and  drank,  and  walked 
about.  Upon  this,  I  sent  one  evening  to  him  to 
come  to  me ;  and  I  took  him  into  my  study^ 
and  said.  What  is  the  meaning  of  it,  tbat  you 
make  toeh  a  trouble  in  the  pmb,  to  coadamn 


his  woman  for  witchery  ?  I  see  no  reason  for 
it.  Says  he,  she  has  done  me  a  great  deal  of 
hurt;  said  Hathaway,  she  has  bewitched  me. 
He  said  that  was  the  woman  had  done  him  all 
the  prejudice  he  laboured  under.  Then  says  I, 
you  are  a  poor  sort  of  fellow,  you  must  get  your 
living  by  your  labour  ;  now  you  had  biitter  go 
into  the  country  out  of  her  reach.  No,  Sir, 
says  he,  1  am  l)ound  apprentice  to  my  master ; 
and  if  I  go,  1  shall  be  as  bad  there  as  1  am 
here :  and  seeing  1  was  bound  here,  this  parish 
must  keen  me ;  and  if  1  should  go  iuto  the 
country,  they  will  send  me  back  again.  Why 
will  you  not  try?  No,  1  will  not.  Do  yon 
not  Mlieve  1  am  bewitched?  No,  1  do  not. 
Then,  says  he,  I  may  as  well  not  believe  what 
you  say  \\\  the  pulpit;  I  may  say  to  you  ai 
our  Saviour  said  to  tlie  Jews,  Though  you  see 
miracles,  you  will  not  believe.  Whereupon,  I 
turned  him  away,  and  did  not  think  I  sliould 
have  had  any  thmg  more  to  do  with  him.  But 
about  Easter  last,  sir  Thomas  Lane  sent  to 
desire  me  to  come  to  him ;  the  witch  being 
then  got  into  London  for  shelter. 

I  went  accordingly,  and  when  I  came,  I 
found  Hathaway,  his  master,  and  several 
others  there.  I  found  him  lookiug  briskly, 
and  eating  heartily,  and  1  asked  the  meaning 
of  it.  It  was  answered,  that  before  sir  Thomaa 
Lane,  he  had  drawn  blood  of  Sarah  Morduck, 
and  that  had  brought  him  to  himself.  1  sent 
in  my  name  to  sir  Thomas  Lane,  and  he  sent 
for  me  in.  There  was  sir  Owen  Buckingham, 
and  1  think  Dr.  Hamilton.  There  were  several 
people  examined,  while  1  was  there,  about  this 
person  ;  and  afW  all  sir  Thomas  Lane  desired 
me  to  tell  what  1  knew  in  this  matter.  I  gave 
an  account  of  what  1  have  done  here.  Saya 
sir  Thomas  Lane,  Richard  Hathaway,  do  you 
know  that  gentleman?  Yes.  How?  1  hare 
seen  him  in  the  pulpit.  What,  no  where  else? 
Did  not  you  see  him  by  your  bedside  ?  No. 
Was  not  1  with  you  at  your  bedside  ?  No. 
All  this  while  he  was  eating  bread  and  cheese ; 
till  sir  Thomas  Lane  spoke  to  him,  lay  by  your 
bread  and  cheese,  and  he  not  so  unmannerly. 
Says  I,  this  is  very  unaccountable,  that  he  ahoold 
not  know  me ;  and  yet  he  had  saki,  that  after 
Mr.  Martin  was  gone,  I  was  a  great  deal  vrorse 
than  I  was  before.  This  is  a  very  unaccount- 
able thing,  and  I  desire  to  know  how  thki  ia 
consistent;  Uierefore  I  do  desire  that  his 
master  may  be  called  in.  And  his  master  wia 
sent  for,  and  Hiithaway  was  going  out  to  cdl 
him.  No,  says  I,  I  desire  he  may  not  go  oo^ 
I  will  can  his  master  myself.  Wlen  WeRiwr 
came  in,  1  asked  him  vrhether  he  did  not  tdl 
me  that  Hathaway  was  sensible  firom  the  time 
I  came  to  him?  Yes,  ha  was.  Now  I  desire 
to  know  how  these  things  are  oonsislntf  and 
to  put  this  out  of  doubt,  that  this  man  did  see 
me,  the  woman  stood  at  the  side  of  the  bed  by 
mc  near  the  feet,  and  he  took  hokl  of  her  aproo 
readily.  How  can  he  come  off  in  this  matter  f 
Says  sir  Thomas  Lane,  they  tell  yoo  he  had  a 
meet  violent  fit  after,  aad  that  made  him  fwftt 
what  was  doM  hdhre.    Another  qmsiaa  mm 
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asked  Mr.  Wflling,  yoo  know  you  desired  me 
to  get  this  serrant  of  yours  off  your  hands,  and 
that  I  would  speak  to  tlie  churchwardens  about 
it.  Now  I  am  informed,  this  servant  of  yours 
was  going  to  Goodman's-iields,  and  as  he  was 
roing,  the  press- masters  met  him,  and  he 
being  a  likely  fellow,  they  whipt  him  aboard. 
Is  this  true  or  no  ?  Yes.  And  then  you  got  a 
letter,  and  went  down  and  fetched  him  up. 
Yes.  Tlien,  says  I,  how  come  his  master  to 
be  so  much  cenoemed  to  be  rid  of  him  as  he 
pretended ;  and  yet  when  he  miffht  have  been 
rid  of  his  servant,  would  not  take  the  oppor- 
tunity ?  To  that  sir  Owen  Buckingham  an- 
swered, it  was  only  bis  charity  for  him  to  fetch 
him  from  aboard ;  he  could  do  no  leas  consider- 
ing his  condition:  so  I  came  away.  In  a 
little  time  after,  I  heard  that  this  Sarah  Mor- 
dnck  was  bound  over  to  the  assizes,  and  I  was 
subpeena'd  to  give  my  evidence  the  last  assizes 
at  Guilford. 

Then  the  indictment  was  read,  upon  which 
Sarah  Morduck  was  tried  and  acquitted  of 
bewitching  Richard  Hathaway. 

Mr.  Confers,  Dr.  Martin,  pray  go  on. 

Martin,  I  was  ^ubpcena'd  to  go  to  the  assizes ; 
but  before  the  assizes  came  on,  there  were  bills 
put  up  in  several  churches,  and  particularly  at 
Christ-Church,  where  I  happened  to  preach.  I 
read  the  bill, '  A  poor  man  being  afflicted  by  an 
evil  woman,  now  coming  to  her  trial,  daires  the 
prayers  of  this  conji^regation.'  I.  went  down  to 
Guilford  to  the  trial ;  and  when  I  came  up,  I 
thought  all  people  would  be  satisfied  with  the 
justice  that  was  done.  But  when  I  came  to 
town,  I  was  abused  by  many  people,  both 
•penly  and  privately :  You  have  the  blood  of 
that  mnocent  man  to  lie  at  your  door;  the 
woman  had  been  hanged,  if  you  had  not  saved 
her;  the  judgmentftof  God  will,  fall  on  you. 
One  moman  followed  me  to  the  vi aterside,  and 
aaid,  1  was  the  occasion  of  the  ruin  of  that 
innocent  man ;  for  she  herself 

L,C.J,    Who  is  this  .^ 

Afar^in.  1  do  not  know  her,  I  only  give 
eridence  of  the  abuses  I  underwent. 

Mr.  Conors,  Do  you  know  any  thing  after 
the  assizes,  how  he  behaved  himself? 

Martin,    No,  sir,  I  know  nothing  of  that. 

8erj.  JcMTien  What  was  done  by  other 
people,  ought  not  to  be  f^^en  in  evidence. 

Mr.  Broderick.  If  this  man  does  prore  an 
ioipoaior,  it  will  aggravate  hb  crime,  if  the 
oettsequence  be  roiw^ierons,  and  the  world  be 
Mill  abused  with  a  penuation  thai  he  was  be- 
wilohed. 

Seij.  Jemner.  What  was  done  by  other 
people  aigniflea  nothing  to  ni. 

Mr.  Broderick.  This  is  rcry  material,  for 
il  la  a  .confirmation  that  there  was  a  design 
flirried  on— (bein^  interrupted). 
.  Xi.  C.  J.  to  set].  Jenner.  What  other  peo* 
pie  dklf  must  not  affect  this  man.  Bot  near 
what  answer  can  be  given,  yon  thai  are  the 
qnaen'a  counsel. 
•    Ifr,  JBlrpdenc^.   ThechargtofthtrnfimBa* 


tion  is,  That  he,  as  an  impostor,  pretended 
himself  to  be  bewitched  by  Sarah  Morduck,  to 
deceive  the  world,  and  prejudice  the  woman. 
And  what  can  be  more  proper  evidence  of  that 
charge,  than  that  although  he  really  was  not 
bewitched,  yet  he  had  so  prevailed  upon  the 
opinions  of  the  people,  that  they  still  believe 
him  bewitched,  and  aflfrontcd  Dr.  Martin  for 
being  instrumental  in  her  acquittal :  it  is  all  of 
a  piece,  a  continuanreof  the  same  imposture. 

L.  C.  J.  This  evidence  is  proper.  He  is 
indicted  for  a  cheat,  f<ir  endeavouruig  to  beget 
an  opinion  in  people  by  his  fraudulent  practicea 
that  he  is  bewitched.  Now,  Dr.  Martin  aaya* 
the  people  were  still  possessed  with  such  a  be- 
lief; and  thereupon  affro&ted  him,  because 
they  thought  be  was  instrumental  in  having 
the  woman  acquitted.  Now,  is  not  this  an 
evidence  that  hia  pretending  himself  to  be  be* 
witched,  begat  that  opinion  in  the  people  ? 

Ser.  Jenncr,  What  the  doctor  has  said  all 
along,  baa  been  of  what  others  have  done. 

L,  C.  J.  No,  it  has  been  what  be  saw  him- 
self. You  say  this  man's  evidence  is  most  of 
what  others  have  said.  Not  so,  he  baa  by 
himself  pi^yed  with  him,  and  tried  an  expen- 
ment  with  him  upon  a  wrong  woman. 

Serj.  Jcnner,  He  tells  you  what  Welling 
said,  and  others;  bow  does  this  afiect  mj 
client,  what  another  man,  or  another  woman 
said? 

L,  C.  J.  He  was  insulted  upon  the  ac« 
count  that  Hathaway  pretended  himself  to  be 
bewitched,  blind,  speechless,  and  not  able  to 
eat. 

Serj.  Jcnner.  My  lord,  with  submission, 
other  people's  censunng  the  doctor  cannot  be 
brought  as  evidence  against  my  client,  unless 
they  make  it  appear  that  he  had  a  hand  in  it, 
unless  he  put  them  upon  it. 

X.  C.  J.  What  other  people  have  said,  ab- 
stractedly considered,  ought  not  to  afiect 
Richard  Hathaway  ;  but  if  there  be  evidence 
that  Hathaway  hath  been  guilty  of  deceit,  and 
a  design  to  deceive  people,  wifl  you  not  alk>w 
it  to  be  given  in  evidence,  that  the  people  have 
been  deceived  P  And  bow  came  they  to  be  de- 
ceived, but  by  bis  feigning  himself  to  be  be- 
witched ? 

Junkman,    Mr.  Serjeant,  if  you  have  any 
thing  to  object,  we  desire  to  hear  what  you  say, 
for  you  speak  so  low  we  cannot  hear  you. 
.  1^.  Jenner,    I  object  to  what  the  doctor 
•ays  by  hearsay  only. 

Juryman,    I  believe  that  will  be  little  oon- 

lered  by  thejnry. 

L,  C.  /.  The  information  is  for  an  impostor 
and  cheat :  now  what  iatbat  ?  a  cheat  ki  a  de- 
sign to  impose  on  the  credulity  of  others,  to 
induce  them  to  believe  a  thing  that  is  not 
tme.  Now  Dr.  Martin's  evidence  is  what 
Hathaway  did,  and  that  people  did  believe  him 
lo  be  bewitched ;  and  they  abused  Dr.  Martin^ 
and  told  him  he  had  done  rery  ill  in  the  case 
of  this  woman ;  and  if  it  had  not  been  for  bim 
•he  luul  been  condemned. 

iMforffJi.    JLhafe  opiy  oi^  tfaiog  more,  to 
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tay  ;  it  was  reported  tbat  I  bad  ben  bribed ; 
I  waa  told  I  bad  KceiTed  eereral  guineaa; 
tbat  tbe  judg^e  waa  bribed  and  tbe  jurj  brili«d, 
and  the  judge  would  not  aoffer  tbe  womaD  to 
be  aaarehedy  be  beiog  bribed. 

Mr.  Conyen,    Doctor,  bare  yoo  done  P 

MariiM.    1  bare. 

Mr.  Comytn,  We  will  next  call  Mrs.  Jobn* 
iOD,  who  waa  scratched. 

Mr.  Br^deriek,  8ir,  I  tbiak  yoa  mentioned 
a  gentleman  tbat  you  sent  for  up?  Where  is 
be  ?— JfaWta.    de  is  here. 

Mr.  Broderick.    What  is  bis  name  ? 

Martin,    Mr.  Bateman. 

Mr.  Broderkk.  We  will  call  btm  to  gira 
•1  aecount  of  that 

Mr.  Con,yerf.  We  will  first  eall  this  woman. 
Mra.  Johnaoo,  were  you  at  any  time  with  Dr. 
Martin  at  snob  time  aa  Uatbaway  pretended 
to  be  bewilcbod  ?-— Jo&niDn.    Yea. 

Mr.  Cmnfert,  Then  pray  give  my  lord  and 
the  jury  an  aoeonntof  wbat  you  know  about  it 

Mnmm.  1  went  into  the  room  to  see  Sarah 
Mordock. 

Mr.  Comyen.    What  room  ? 

JoAnasti.  I  was  in  the  room  where  Dr. 
Martin  fetched  her  to  be  scratched ;  and  Dr. 
Martin  told  me,  be  designed  that  he  should 
acratch  some  other  woman ;  and  he  desired 
me  to  let  him  scratch  me;  but  I  denied  bkn, 
and  said)  1  was  a  wife,  and  was  not  willing;  at 
last  I  consented,  and  he  tokl  mc  1  must  not 
ipeak  wben  I  came  into  the  room  where  Ma* 
Ibaway  was ;  and  be  brought  oie  lo  the  fellow ; 
and  be  said  to  him,  if  you  think  tbe  blood  of 
this  Sarah  Horduefc  will  do  you  any  go^, 
Md  up  your  hand.  Which  he  did.  Then 
be  bid  Sarah  Morduck  speak  lo  him ;  which 
fbe  did.  Says  be ;  are'  you  willing  tbis  man 
should  scratch  youf  Ae  said,  yes:  mv 
heart's  blood,  if  it  will  do  him  good.  So  with 
that  be  scratched  roe,  and  Iwab  Mordock 
cried  out.  il«  bad  raaed  tbe  skin  of  my  arm, 
hut  no  Idood  canm  presently.  Dr.  Martin  de- 
aired  BM  not  to  speak,  and  1  did  net ;  the 
Mood  came  afterwards,  but  none  then. 

Mf .  Csiiysn.  Were  yoa  in  tbe  room  wben 
tbo'dector  spoke  to  him  f 

Johnnm.  I  went  into  the  other  room  ;  Dr. 
Martia  put  me  out  before  him. 

Mr.  Csayeri.    Was  sat   yoa  fcrtnght  in 
again  P 
-.  JdWiian.  No,I  wtBtmof  myearaaooord. 

Mr.  dmyen.  In  what  coadiliaa  was  km 
tbeoP 

Johmom.  fle  looked  in  this  mMAor,  fase  ejwa 

L,G.J,  Were  his  eyea  shut  wiiaa  JWB  fiait 
mune  and  was  seratehed,  or  epea  f 

Jokium.    Noy  tbe%'  «i«re  lutt  abat. 

X.C./.    Did  he  speak  then  r 

JMmom.  No,  he  laid  nothing  whaa  4  enow 
baek,  till  bis  eyea  wcva  open,  ami  thaa  he  aaid, 
<0  Christ  Jesus!'  or  'OLordtaaaP 

Mr.F^ifs.  Bnt  dki  he  fcel  y««  ana  faa- 
Ibre  he  scratched  yoa? 

JUhHBii.   Yepi  Qf«r  gaiaav. 
4 


Mr.  C^ysrt.  Call  William  Bateman  (Who 
appeared  and  waa  a  worn.)  Pray,  giro  an  ac- 
count wbat  you  know  of  this  deletidaut*8  vomit- 
ing pins. 

Batemmn,  About  a  twelremooth  ago  I  went 
to  see  Richard  Hathaway. 

Mr.  Coftyrri.  Were  yoo  desired  to  go  to  him 
by  Dr.  Martin  P 

BaUmam,    I  oannot  remember  that. 

JL  C.  J.  Where  do  you  live  ? 

B^eman,  In  Pembrokeshire. 

Mr.  Conyeru  Then  you  do  not  remember 
any  thing  that  past  then  ? 

iBmteman.  1  do  not  say  I  do  not  remeipber 
any  thing,  hot  I  do  not  remember  whether  Dr. 
Martin  diesired  om  to  go  to  him. 

Mr.  Ceiiyerf .  Giro  an  acconat  of  wbat  yoo 
know  about  bis  vomiting  fins. 

Baiimmn.  About  this  tune  twelreroontli,  on 
a  Sunday  night,  a  woman  came  to  l>t.  Mar- 
tin's bouse  to  enquire  for  him.  1  went  to  the 
door ;  and  the  woman  said,  if  Dr.  Martin  would 
but  come  now,  he  might  see  Hathaway  vomit 

Sins.  Can  1  see  him,  says  1 P  Yes,  ^ys  she. 
o  1  went  immediately ;  and  in  tbe  house 
there  were  little  chinas  that  I  could  aee 
tbroQgb;  and  I  saw  him  walk  about  tbe  home, 
and  heard  him  talk  to  the  people,  and  I  ntooil 
seme  time  to  bear  him.  At  last  I  knocked, 
and  be  came  and  let  me  ia  ;  and  seeinff  me,  he 
seemed  to  he  treabled,  and  feigned  buaaelf  to 
be  in  some  pain. 

Hf,  Raymond,  Yon  aoT  you  looked  throogh 
the  chink ;  how  was  he  tbea  P  repeat  that 

Battman.  He  seeoacd  to  be  aa  well  aa  be  ie 
aow. 

Mr.  BciyMon^  Wbat  did  yea  do  then  P 
Btf^esran.  I  kuooked,  and  be  let  me  in ;  aad 
when  I  came  where  the  light  waa,  he  knew 
BM ;   and  I  said  to  him,  I  Mar  you  apew  pina. 
Yea,  says  he.    Saya  I,  pritliee  let  me  see  tbee. 
So  he  eat  oa  a  low  seat,  and  they  gave  him 
aooiething  in  a  eup,  and  by  drinking  this  I  was 
to  see  kmi  veaiit  pins;   and  be  took  aome 
drink ;  but,  as  far  aa  I  oould  perceive,  be  did 
net  swallow  any. 
Mr.  Conyin,  What  waa  the  eflfbct  of  it  P 
Batmmm.    fle  pretended  then  to  be  ia  an 
agony,  and  vomited  several  tioiea,  and  there 
were  ptas  on  the  grannd.    I  had  the  room 
swept  wy  dean,  and  gave  him  tbe  same  again. 
He  vomited  againy  aad  there  were  aboaMaea 
ef  pins  en  thegre«ind  again.    I  bdieva  he  vo-^ 
■ited  fearteen  or  Mcaa  tieaea,  aad  I  believa 
there  wese  aome  hundreds  of  piae  oa   tba 
araund ;  bat  I  theaght  the  pine  were  dropt 
from  one  or  other;    and  1  took  up  aooM  ef 
them,  aad  thiv  were  dry:  and  I  teokim  two 
orthreeinaonaia;  and  I  said  I  believee  thoea 
mare  the  piaa  that  were  shewa  at  oar  hease. 
Mo,  aoy  mya  iria  maater,  these  are  net  tba 
aaiae ;  and  be  did  endeavour  to  satis^  me  that 
he  did  vanat  these  pias;  so  I  da^red  he  might 
haae  -a  pot  4o  'Vaant  ia;    aad  I  had  a  pat 
haaogfat  aad  made  vary  dean,  and  1  aearehed 
hie  BMmth  and  foaad  no  pins  there:  and  I  baU 
the  fattphia  aiwith  diai,  aad  ha  ^ 
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roured  to  |nit  bis  htiid  to  the  not,  ind  I  would 
nM  sufKnr  bim ;  for  I  perceiTeo  his  hands  often 
tnoring  to  his  pocket  He  Tomtted  several 
times,  and  there  were  some  pins  scattered  on 
the  grround,  but  none  in  the  cnamber>pot.  Savs 
I,  these  pins  do  not  come  out  of  bis  month ; 
but  the  people  were  very  pressing  on  me  to  be- 
liere  thev  did. 

L.  C.  J.    Who  were  they  f 

Bateman,  They  were  all  strangers  to  me. 
Upon  this  i  told  them,  1  beKered  he  had  a  slight 
of  hand  to  con  rev  them  there,  and  1  took  liold 
of  his  pocket  He  stopt  my  hand,  and  would 
not  let  me  put  my  hana  into  it.  But  after  some 
time,  says  one.  Let  him,  let  him  search  your 
pocket  So  I  did,  and  took  ont  sereral  things, 
and  among  the  rest,  sef  era!  parcels  of  pins,  and 
I  believe  these  were  they  that  he  conveyed  on 
the  ground. 

X.  C.  J.  Did  you  see  him  take  them  out  of 
his  pocket  ? 

Bateman,  No,  but  I  took  out  several  hun- 
dred. 

Juryman,  What  sort  of  shape  were  the^  of? 

Battman.  They  were  of  a  very  odd  kmd  of 
shape. 

JL.  C.  J.  Were  they  straight  or  crooked  P 

Bateman,  They  were  crooked  in  strange  fi- 
gures, like  them  on  the  floor. 

Mr.  Broderick,  And  he  made  a  great  diffi- 
cnlty  of  letting  yon  meddle  with  his  pocket? 

Bateman.  Yes. 

Mr.  Phipps.  And  when  yon  would  not  let 
bim  put  his  hand  to  the  |iot,  there  were  none 
in  the  pot,  but  only  on  the  ground  ? 

Bateman,   Yes,  Sir. 

Juryman.  Did  you  see  any  pins  come  out 
of  his  mouth?— liaffman.  No,  Sir. 

Serj.  Jenner,  What  became  of  the  pins  you 
saw  on  the  ground  ?  you  say  yon  saw  abun- 
dance; what  became  of  them  ? 

Bateman.  They  were  swept  away. 

Seij.  Jenner.     Who  swept  them  away  ? 

Bateman*    Some  of  the  family. 

Juryman.  I  think  be  said  that  several  of  the 
pins  v%-ere  taken  up  dry :  were  any  of  the  pins 
that  were  on  the  ground  dry  ? 

Bateman,  Yes;  and  I  said,  these  pins  did 
not  come  from  him. 

Seij.  Jenner.    When  was  this? 

Bateman.  About  a  twelvemonth  ago. 

Mr.  Broderick.  Now,  my  lord,  we  will  shew 
your  hardship  that  be  drew  up  a  narrative  for 
the  press,  giving  an  account  of  this  business. 

Eifl  Richard  Ball,  who  was  sworn.]  Mr. 
n,  pray  give  an  account  of  what  you  know 
of  Richard  Hat  ha  way's  endeavouring  to  print 
a  story  of  his  vomiting  of  pins. 

BtuL  About  a  twelvemonth  ago,  in  Decem- 
ber, Richanl  Hathaway  brought  a  writinir,and 
withal  a  dishfol  of  crooked  pins,  and  told  us, 
those  pins  he  bad  vomited,  and  that  he  bad 
been  afflicted  by  a  woman  in  Sootbwark,  and  I 
think  he'teid  he  bad  not  eat  any  thing  from  my 
Lard  Mayor's  Day . 

Mr.  Broderick.  What  did  ha  denrt  you 
to  do? 
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Ball,  To  print  this  paper.  And  after  be 
had  told  this  story,  he  said  he  had  been  with  a 
woman  in  Goodman's -fields.  There  was  a  boy 
with  him.  And  he  desired  us  to  print  this 
paper.  It  relatetl  the  story  of  his  vomiting  of 
pins.  He  said,  he  had  taken  quicksilvrr,  and 
It  wouM  not  move  him ;  and  madam  Goodwin 
was  mentioned  several  times  in  the  papers,  that 
she  had  cured  him. 

Mr.  Conyen.  How  came  it  that  you  did  not 
print  his  paper? 

Ball.  My  master  stood  by  ;  says  he,  you 
look  very  well ;  I  will  have  nothhiff  to  do  with 
it ;  I  believe  you  are  a  cheat.  I  believe  no 
such  thing,  says  be ;  and  upon  that  went  away. 
But  the  next  day  there  was  a  paper  printed  by 
somebody  ;  and  Richard  Hathaway  comes  to 
us  afterwards,  and  says,  you  have  printed  a 

Caper,  though  you  would  not  have  it  of  me : 
lit  it  b  not  true,  says  he ;    1  can  give  a  better 
account 

Mr.  Broderick.  Then  he  talked  very  freely 
to  you,  though  he  had  not  eat  in  six  weeks  be- 
fore ?---'BaU.  Yes,  Sir. 

Mr.  Broderick.  And  he  looketl  very  well  ? 

Ball,    Yes,  Sir ;  and  we  wondered  at  it  - 

Mr.  Conyen.  Call  Mr.  Hearne,  (who  waa 
sworn).  Mr.  Hearne,  pray  give  my  lord  and 
the  jury  an  account  of  what  you  know  of  this 
matter.* 

Hearne,  Abont  September  was  twelvemonth , 
my  sister  was  fallen  upon  by  this  Hathaway, 
and  scratched  and  abutted  in  a  barbarous  man- 
ner; and  about  six  weeks  after,  she  waa 
scratched  again.  After  this,  we  went  before 
justice  Riclies,  and  justice  Riches  persuaded 
them  to  be  quiet,  and  not  to  trouble  this  wo- 
man ;  and  he  persuaded  her  to  remove  to  some 
other  place.  After  this  there  was  a  tumult 
made  about  her  in  Newgate- street 

Mr.Conyert.  Were  not  you  present  when 
Dr.  Martin  was  with  the  defendant  ? 

Hearne.  Yes,  Sir. 

Mr.  Conyers,   Then  give  an  account  of  that. 

Hearne.  I  went  to  Dr.  Martin ;  and  Dr. 
Martin  told  me  that  he  would  try  a  stratagem 
(to  see  whether  he  was  bewitched)  by  making 
him  scratch  another  woman.  1  told  him,  I 
was  afraid  we  should  be  betrayed.  Says  be, 
let  me  alone  to  manage  it :  so  1  said  no  more. 
Says  he,  do  you  go  and  fetch  Sarah  Mordnck 
to  me,  and  I  will  go  before.  So  I  came  with 
my  sbter  to  Wei  ling's  house,  where  Dr.  Mar- 
tin was,  and  there  was  a  hovae  full  of  peoule : 
and  then  he  ordered  the  door  to  be  shut ;  and  then 
Dr.  Martin  left  me  at  the  be<l-side,  and  he  got . 
a  woman  that  was  willing  to  be  scratched.  She 
refused  at  first,  but  afterwards  consented.  And 
then  Dr.  Martin  brought  ttiem  into  the  room 
where  Uatbaway  was;  and  be  asked  him  if  he 
did  believe  that  scratching  Sarah  l^lorduck 
wonid  do  him  any  guml ;  if  he  did,  he  should 
hold  up  his  hand  ;  and  be  held  up  both  hands. 
Says  he  then  to  Sarah  Morduck,  are  you  wil- 
ling to  be  scratched  ?  Yes,  her  heart's  blood  to 
do  him  good.  Then  give  me  your  band,  saya 
be ;  but  iartwd  of  b«%  be  took  Mia.  iob»^ 
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ton's  hand,  and  ^a? e  it  into  Hathairay'a  hand. 
And  Hathaway  took  her  by  the  wrist,  and  felt 
her  several  times.  Then  says  Dr.  Martin,  if 
you  will  scratch  her,  scratch  her,  I  cannot 
wait  on  you  always.  Then  he  fell  to  work, 
and  Dr.  jlartin  said,  he  will  open  his  eyes  pre- 
sently, there  is  Mood  enough  ;  and  he  present- 
ly opens  his  eyes  and  catcnes  Slarah  Morduck 
by  tne  apron,  and  holds  her  as  fast  as  he  could, 
and  the  woiuau  that  was  scratchetl  was  gone 
into  another  room :  with  all  the  strength  1 
had,  I  could  hardly  loosen  his  hands  from 
Sarah  Morduck.  Now,  says  Dr.  Martin,  you 
are  mistaken,  this  is  not  the  woman  you  have 
■cratched ;  and  tlien  his  countenance  changed, 
and  he  lookeil  like  a  fool,  ho  was  su  surprised. 
Then  says  Dr.  Martin,  where  is  the  woman 
that  he  scratched  f  And  1  fetched  Johnson  out 
of  the  other  room,  and  shewed  him  her  arm, 
that  she  was  the  woman  he  had  scratched. 
8ays  Dr.  Martin,  I  see  what  you  are ;  go  and 
mind  your  bu^incsM ;  or  to  that  effect  \  and 
ibeu  we  went  away.  This  was  alK>ut  twelre 
or  one  o'clock  the  11th  of  February.  And 
when  we  were  gone,  the  same  day,  as  soon  as 
it  was  dark,  they  got  half  a  dozen  lusty  fellows 
to  go  to  iterah  Morduck's  house,  and  there  they 
abused  her. 

L.  C.  J.  How  do  you  know  that  ?  did  you 
■eeit.^ 

Hearne,  My  lord,  1  will  tell  you  presently. 
"When  she  had  had  this  mischief,  she  sent  tor 
me ;  and  when  1  came,  her  shift  on  her  back 
was  as  wet  as  muck.  She  sei\t  for  me,  be- 
cause she  had  none  to  assist  her  but  me,  and  I 
found  her  that  night  in  that  pickle.  They  said, 
as  soon  as  we  were  gone,  the  fellow  was  bad 
again,  and  they  hare  nut  this  trick  upou  os ; 
but  we  will  have  the  riglit  witch  to  scratch  her. 

L.  C.  J.  Who  was  at  the  house  that  night 
that  you  say  she  was  in  an  ill  condition  ? 

H^ame.  There  were  several  at  the  house 
tlien ;  Mrs.  Sarah  Hays,  the  landlady,  was 
there,  and  others. 

X.  C.  J,  You  say  they  were  in  a  hubbub, 
and  would  have  the  right  woman  scratched. 
"Who  was  it  that  would  have  it  so? 
.  Ucarne.  I  heard  so.  But  when  I  came  to 
her,  I  found  her  in  a  lamentable  condition. 
Then  I  went  to  justice  Riches,  and  desired  his 
warrant  to  take  M>mc  of  them  ;  and  he  granted 
it,  anti  I  took  up  one  Oshourn ;  and  when  I 
came  with  him  to  justice  Riches,  we  had  no- 
body to  swear  that  she  was  lame  a-betl,  and  so 
he  was  discharged ;  and  justice  Kiches  said, 
if  (here  he  no  other  to  prove  it  on  the  trial,  you 
will  jcpeiid  a  great  deal  of  money  to  no  pur- 
pose, and  therefore  he  let  him  go.  So  she  was 
moved  to  Paul's  wharf,  but  a  company  of  fel- 
lows followed  her  thither. 

L,  C.  J.  How  do  you  prove  that  ? 

Hearne.  1  he&rd  of  if,  and  desired  the  land- 
lord to  send  for  a  constable ;  be  did  ho  ;  and 
when  we  came  there,  all  tlie  jieople  made  their 
escape,  except  Hathaway  and  another  person. 
So  then  she  was  carried  before  sir  Thomas 
Lane  i  and  tbey  teUing  him  that  he  bad  vo- 


mited puis,  and  other  things,  sir  Thomas  was 

fiersuaded  to  believe  it.     1  told  him,  these  fel- 
ows  had  disturbed  this  woman's  peace,  and 
very  much  abuse«l  her.    Sir  Tbouoas,  will  you 
not  let  me  know  who  this  man  is  ? 
L.  C.  J.  What  man  do  you  mean  ? 

Hearne.  Jones.  I  begged,  pray  let  me  know 
Ibis  fellow's  name.  Says  he,  it  is  no  matter, 
there  was  provocation  enough.  And  then,  when 
we  were  talking  of  the  pins,  Dr.  Hamilton 
looked  in  Hathaway 's  mouth,  and«  found  his 
mouth  very  well ;  and  he  gdve  him  beer ;  and 
he,  when  he  had  taken  it,  struggled  with  all 
his  might  to  keep  it  out ;  then  ue  cryed  out. 
Let  lier  be  scratclied,  said  sir  Thomas.  Dr. 
Hamilton  said,  forbear  a  little,  let  us  see  the 
effect  of  this  beer  ;  and  so  they  forbore  a  little 
Ioniser.  Then  they  talked  again  of  the  piosi 
and  Dr.  Hamilton  would  have  her  scratched 
again  ;  so  he  spake  to  the  woman  about  it,  but 
she  would  not  consent ;  for  she  said  she  had 
been  abuseil,  and  would  not  be  scratched,  un- 
less they  would  secure  her  for  the  future. 
But  sir  Thomas  wouM  have  her  scratched  ; 
and  so  she  was;  and  then,  when  she  waa 
scratched,  and  he  had  drawn  her  blood,  the  fel- 
low brustled  about  like  a  cock-sparrow ;  and 
then  they  called  fur  bread  and  cheese ;  aiui  so 
he  that  before  pretended  he  could  not  swallow 
any  thing,  showed  like  an  antick  to  the  people, 
for  he  was  very  greed}'.  And  when  he  had 
eaten  that,  he  called  for  more ;  and  Welling 
said,  pray,  let  him  not  have  it,  it  will  do  him 
hurt,  oecause  he  has  not  eat  so  long.  Then  sir 
Thomas  Lane  ordered  her  to  be  stri]>ped,  and 
she  was  stripi>ed  above  sl'Jiirs,  aud  then  he  would 
commit  her  to  prison. 

X.  C.  J.  Why  ?  did  any  body  say  she  had 
any  tiling  extraonlinary  about  her  ? 

Hearne,  No.  Dr.  H.iuiiltun  said,  she  had 
nothing  about  her :  I  utTcred  100/.  security  i'ot 
her ;  and  sir  Thomas  Lane  would  not  take  it. 
But  when  Dr.  Martin  had  been  with  her  at 
night,  I  bailed  her  out. 

Baron  Hatseil.  Was  this  Hathaway  dumb 
when  he  was  at  sir  Tliomas  Lane's  ? 

Hearne.  He  spoke  before,  and  when  sir  Tho- 
mas Lane  bound  her  over  to  the  Old  Bailey, 
and  all  that  time  li(>  was  as  well  as  could  be. 

8eij.  Jenmr,  Wab  you  at  tlie  assixes  at 
Guilford? 

Hearne.  Yes,  and  gave  testimony  for  her 
there. 

Mr.  Confers.  My  lord,  we  have  s  great  many 
others  that  were  present  with  Dr.  Martin ;  hut 
we  have  proved  tliat  mstter  sufficiently.  Now 
we  will  shew  how  he  behaveit  liimseu'  at  llr. 
Kensy's.  [Call  Mr.  fCensy,  who  appeared 
and  was  sworn.]  Mr.  kcusy,  do  you  know 
Richard  Hatha^i  ny  f — AVnsjy.  Yes. 

Mr.  Conyeri.  W  as  he  nut  committed  to  yaur 
carer — Kenty,  Yes. 

Mr.  Couyen.  When  was  it  P 

Kensv.  It  was  in  Muvember  last. 

Mr.  Conyers.  Now  pray  give  my  lord  and 
the  jury  an  account  of  wliat  you  knpw  oC  liis 
frstiog. 
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Xenff .  He  was  brooc^ht  to  tny  house  the 
lit  of  November  last,  about  noon.  I  went  to 
see  him  at  the  Kinfif*s-bench,  where,  abont 
nine  in  the  morningf  1  found  him  in  bed.  The 
servants  in  the  prison  told  me  his  toni^fue  was 
swelled.  At  m^  request  he  put  out  his  toni^ue, 
which  I  found  m  a  very  good  state  and  colour, 
free  from  any  induration  or  contraction.  1  ob- 
served the  glands  under  the  tong^ue,  also  his 
throat,  to  far  as  I  could  see,  fn«  from  any 
preternatural  accident  or  imi>ediment.  nt 
was  brought  to  mv  house  about  twelve  the 
same  day.  I  kept  him  in  the  room  where  we 
dined,  and  offered  him  meat  and  drink  several 
times,  which  he  refused.  About  eight  at  night 
we  put  him  to  bed,  and  took  his  cloatbs  out  of 
his  chamber.  The  next  morning  we  offered 
him  meat  a^in,  and  he  refused  to  eat ;  and 
we  brought  him  his  cloaths,  and  he  was  surly, 
mnd  womd  not  rise.  At  nif^^ht  I  offered  him  u 
glass  of  cordial,  which  he  also  refused.  At  the 
same  time  we  found  his  rug  wet,  which  we  dis- 
covered  to  be  his  urine  dropping  through  the 
tester  of  the  bed,  he  having  hid  nis  urine  upon 
it  in  the  cover  of  a  large  box,  through  whicn  it 
drained.  And  I  threatened  to  discover  him, 
and  said,  Pray,  discover  who  set  you  to  work  in 
this  matter ;  I  look  on  you  as  a  poor  innocent 
fellow,  and  that  yon  are  set  on  by  others  that 
have  more  wit;  but  he  would  discover  no- 
thing. Thti  next  morning  1  foreed  hinii  to  rise, 
and  I  foundikim  resolute  m  his  humoar  of  fast- 
ing: I  found  persuasions  and  promises  of  a 
pmon  conM  not  prevail,  nor  threatenings  that 
I  would  starve  him  if  he  would  not  confess ;  so 
I  feigned  a  quarrel  with  my  maid,  and  railed  at 
her  in  his  presence,  saying,  she  was  as  very  a 
hypocrite  as  Richard  Hathaway,  and  that  I 
would  be  troubled  no  more  with  her.  And  I 
ordered  her,  so  soon  as  my  back  was  turned,  to 
rail  against  me  as  bad  as  she  could,  and  charge 
him  not  to  take  any  thing  from  me  or  my  bro* 
tber,  for  she  alone  would  take  care  to  feed  him. 
AfVer  this,  we  took  him  up  every  day,  and  con- 
trived placet  and  boles,  whereby  we  discovered 
him  to  eat  and  drink  heartily ;  sonaetimes  three 
times  a  day,  he  thinking  nobody  was  witness  to 
h  but  the  servant.  Particularly  one  day  I  had 
fish  and  ojsters  fbr  dinner,  and  I  ordered  the 
maid  to  rive  him  some,  and  to  give  him  strong 
beer  and  brandy  too,  and  he  eat  and  drank 
freely.  And  afterwards  be  brought  up  his 
dinner,  and  I  coming  in,  tokl  him  I  was  glad  the 
witch  was  found  out  at  my  house,  and  1  told 
bim  to-morrow  I  would  find  out  the  pins  and 
needlct.  He  took  the  poker,  and  raked  the 
flflbet  over  it,  that  it  might  not  be  seen  what  he 
bid  Tcmited. 

L,  C  /.  Bnt  did  he  know  that  yon  saw  him 
catP 

JTenlry.  No,  mv  lord.  The  next  day  I  of- 
fered hun  somethmg  to  eat,  to  see  if  i  could 
make  blm  speak ;  liut  he  pretended  to  be  so 
faint,  that  he  could  not  get  off  his  chair ;  this 
WM  afte  he  had  eat  severml  days.  And  he 
danoad  mnd  |^yed  on  the  tonga. 

In  C*J*  But  did  yoa  not  see  bim  drink  f 


Kenty,  Tea,  ro^  lord. 

L.  C.  J.  But  did  he  know  yon  saw  liim  ? 

Kensv.  He  thought  nobody  saw  him  but  the 
maid ;  but  I  saw  him  drink. 

Mr.  Broierick,  How  did  you  see  him  ? 

Krnty.  I  hid  myself  in  a  dark  place  in  my 
own  buttery,  and  did  see  him  eat  and  drink  se- 
veral times.  1  did  not  see  him  eat  every  day. 
But  the  eighth  day  he  endeavoured  to  make  his 
escape.  My  brother  and  my  sons  went  into  his 
chamber  wiih  his  cloaths,  and  Hathaway  hav- 
ing dressed  himself,  watched  his  upportunityf 
and  jumped  out  of  the  n>om,and  lilted  them 
in.  But  tliey  staying  so  long,  I  sent  the  maid 
up,  and  she  met  him  stealing  down  stairs,  and 
then  he  went  back  again  and  let  them  out.  <M 
Monday  the  lOtb,  J  gave  him  his  cloaths,  and 
I  being  alone,  he  had  not  patience  to  dress  him- 
self, but  immediately  seized  me ;  but  struggling 
with  biro,  he  pretended  feebleness,  and  fell  on 
the  bed. 

Mr.  Confers.  Can  you  give  an  account  of 
any  thing  afterwards? — Kenty,  Yes. 

Mr.  Conyert.  What  discourse  had  you  with 
him  then? 

Kensy.  I  will  tell  yon.  He  was  very  suriy. 
That  was  the  first  day  he  spoke.  I  came  to 
him,  and  told  him  he  was  a  fool ;  that  his 
friends  were  in  custody,  and  had  not  been  true 
to  him,  bnt  had  discovered  the  whole  matter ; 
and  advised  him  to  make  a  discovery  himself; 
and  if  he  would,  I  would  go  with  him  to  my 
Lord  Chief  Justice.  Upon  that,  he  cried  pas« 
sionately,  and  said  he  would  tell  the  Ijord  Chief 
Justice  the  whole  truth:  But  my  lord  not 
being  at  his  chamber,  he,  in  about  an  hour,  re- 
canted, and  sakl  he  was  bewitched.  When  h# 
cried,  he  asked  if  his  mother  was  safe. 

Mr.  Conyers,  Did  he  at  any  time  tell  you 
how  long  he  had  fasted  ? 

Kensy,  Yes.  He  made  signs  that  he  had 
ihaied  several  times,  when  we  had  seen  him  cat ; 
and  he  took  his  cloaths  and  wrapt  them  over 
him.  And  I  said  unto  liim.  How  long  hast  thoa 
fiistied  before  you  came  to  my  house?  He 
ikiade  sig^  that  he  had  fasted  ten  weeks. 

L.  C.  J.  Did  he  pretend  to  be  dumb  ? 

JTefiiy.  Yes;  and  I  asked  him  how  long 
be  had  fasted  at  my  house  ?  and  he  |>oiniedy 
two  more. 

Mr.  Ctmyert.  You  say  he  made  signs  that 
he  had  fasied  ten  weeks  b«*fore  he  came  to 
your  house,  and  two  weeks  while  he  was  there : 
Now,  how  otWn  did  you  sec  htm  eat  at  your 
house  alter  the  two  first  days  ? 

Kcnfy.  I  saw  him  eat  several  times  at  noon 
and  night ;  ami  after  1  bad  seen  him  eat,  I 
would  have  persuaded  him  to  eat,  anti  he  made 
signs  still,  as  if  he  could  not  eat,  and  shook  his 
head. 

Serj.  Jtnner,  How  did  you  know  what  he 
meant  by  shaking  his  head  ? 

L.  C.  J.  How  did  you  know  what  he  meant 
by  Ilia  counting  ?  How  did  you  know  that  he 
meant  weeks  f 

Ken$y.  He  counted  upon  his  fingers,  my 
hNrd.    I  aaked  him  how  aaany  weeka  he  had 
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fasted  before  lie  came  to  my  bome?  and  he 
counted  tcD  fingers:  And  liow  long  he  had 
fasted  at  my  house  ?  and  he  counted  two  more. 
And  I  asked  biro,  whether  he  had  fasted  twel? e 
wedLs  then  f  an«l  he  made  signs  of  twelve. 

Seij.  Jenuer,  You  say  he  was  dumb,  and  yet 
could  hear !— Xemv.  Ves. 

Serj.  Jenner.  How  is  that  likely,  that  he 
thould  hear,  and  yet  was  dumb  P 

L.  C.  J.  Cannot  a  man  hear,  though  he  be 
dumbi* 

Mr.  Conyeri.  Call  Elizabeth  Baker.  Where 
is  she?  r8he  was  sworn.]  Were  you  a  ser- 
vant to  Mr.  Kensy  when  this  man  was  at  his 
house  ? — Baker.  Y<*s,  I  was. 

Mr.  Conyen.  Then  pray  tell  my  lord  and  the 
jury  what  you  know  <»'  lum. 

Baker,  Richard  Hathaway  came  to  my 
master's  house  about  twelve  o'clock  on  Sa- 
turday. When  we  went  to  dinner  at  one 
o'clock,  my  master  offered  liim  meat  and  broth, 
and  he  refused  it  \  lie  was  asked  to  eat  several 
times,  but  still  refused  it.  They  asked  him 
again  at  night,  and  he  shook  bis  head,  and 
would  not  eat.  And  when  he  went  to  bed,  we 
took  his  cloaths,  and  locked  him  in.  And  the 
next  day  he  refused  to  rise ;  and  at  noon  tliey 
went  to  see  if  he  would  eat  any  thing,  and  of- 
fered him  a  glass  of  sack,  ancf  he  refused  it 
And  on  Monday  morning  he  was  asked  to  rise 
again,  and  he  would  nut ;  but  my  master  would 
have  him  rise ;  and  would  hare  him  come  down 
and  sit  by  the  fire ;  and  when  he  was  come 
down,  asked  him  to  eat,  but  he  would  not 
And  at  last  he  looked  in  his  mouth,  and  said,  he 
taw  nothing  but  that  he  might  eat  and  drink,  if 
he  would.  And  my  master  said  to  me,  when  I 
am  with  him,  1  will  call  you  up,  and  take  an 
occasion  to  faJI  out  with  you,  and  when  1  am 
gone,  do  you  rail  at  me,  and  tell  him  he  shuuld 
lake  nuthmg  of  me  or  my  brother.  Aud  so  \ 
did ;  1  said,  my  master  called  me  presbyterian 
jade,  but  I  said  1  did  not  know  what  reli^fion 
he  was  of;  and  that  he  was  not  more  willing 
to  have  me  go,  than  1  was  to  be  gone.  And 
I  told  him  lie'should  take  nothing  of  my  master 
or  his  brotlier,  I  would  look  after  him  while  I 
staid.  So  I  went  out  of  the  room,  and  fetched 
a  glass  of  brandy,  and  gave  it  to  him.  But 
thete  was  a  child  with  me,  and  he  refused  to 
dnnkit,  with  a  sign  pointing  to  the  child;  an 
I  said  I  would  hide  the  child,  and  I  stood  be- 
tween him  and  the  child ;  and  then  ke  drank 
it.      And   the  same  day  1  gave   him  some 

Euilding  and  small  beer ;  and  at  nif^ht  I  carried 
ira  a  pint  of  ale  and  a  toast,  but  ioond  he  had 
not  eat  the  pudding.  1  saw  him  eat  the  toast 
and  drink  the  ale ;  but  1  did  not  see  him  eat 
the  pud'ling,  though  1  suppose  he  eat  it 
afterwards ;  for  1  saw  it  no  more. 

Juryman.  In  what  maimer  did  you  convey 
thin  pnivisioD  to  him  ? 

Baker,  My  master  gave  me  the  key,  and  I 
went  in  and  >aaid  while  he  eat  and  drank,  aud 
I  made  him  believe  I  had  got  the  key  by 
•tealih.  And  1  gave  him  a  glass  of  brandy  on 
Monday  night,  and  he  dmk  it     AimI  the 


neart  day  he  eat  and  drank ;  be  drank  aome 
broth,  and  eat  boiled  mutton  at  noon ;  and  at 
night  he  eat  a  chop  of  mutton,  bread  and 
cheese,  and  drank  beer  and  brandy.  On  Wed- 
nesday we  bad  a  Uioulder  of  mutton  roasted, 
and  after  they  had  dined,  I  gave  him  a  plate  of 
meat,  and  he  eat  it  ui  the  kitchen  with  me,  and 
drank  fireely.  And  so  be  did  every  day  after 
while  he  was  at  our  house. 

Mr.  Canyert,  Did  any  ever  see  him  eat  be- 
skJes  yourself  P 

Baker,  Yes.  That  day  that  we  had  fish,  he 
was  in  the  kitchen ;  and  being  there,  he  went 
and  washed  his  bands,  and  I  gave  him  a  plate 
of  fish,  and  set  it  by  him ;  and  he  took  it,  and 
eat  it.  And  1  gave  him  a  bottle  of  stout,  and 
told  him,  it  was  my  birth-day,  and  lie  must 
drink  my  health  ;  and  after  ne  had  drank  it, 
he  pointed  to  his  forehead,  signifying  it  was 
got  into  his  head  ;  and  alMut  two  hours  after, 
he  was  very  merrv,  and  danced  about,  and 
took  the  tongs  antf  played  upon  them.  B«it 
after  that  he  was  mighty  sick,  and  vomited 
sadly.  And,  says  my  master's  brother,  we 
shall  see  the  pins  and  neeilles  now.  And  to 
bide  it,  he  falls  a  pulling  the  fire  over  it. 

Mr.  Comyen.  Did  any  of  the  neighbours  aeo 
him  eat  ? 

Baker.  The  11th  day  of  the  same  month, 
we  had  a  shouUer  of  veal  for  dinner ;  and  after 
dinner,  my  master  bkl  me  set  by  sqpne  for  him, 
and  he  would  have  some  gentlemefi*  to  see  him 
eat  it.  They  were  ac^irdingly  hid  in  the 
buttery  and  coal-hole ;  and  Richard  Hathaway 
was  brought  down,  ami  he  took  his  breed  and 
meat,  and  eat  heartily,  and  drank  wiUi  it 

Mr.  Raymond.  Who  were  those  gentlemen 
thai  saw  him  eat  ? 

Baker.  BIr.  Collet,  Mr.  Noriierry,  Mr.  Page, 
and  Mr.  Stanton. 

Mr.  Conyert.  These  persons  are  here. 

Seij.  Jenuer  My  kird,  all  this  is  of  what 
was  done  after  the  trial,  this  evidence  ought 
not  to  be  given  ;  the  record  bears  date  the  tirsi 
day  ol'  the  term,  and  all  this  is  said  to  be  done 
in  November ;  it  is  all  after  the  record. 

JL  C  J.  It  is  to  prove  tlie  imposture  com- 
mitted before  now.  What  Mr.  Kensy  says 
of  hb  pretending  to  fast  twelve  week*,  though 
two  or  more  be  not  within  the  time  of  the  in- 
formation, I  hope  they  may  give  it  as  evidence 
subsequent  to  prove  what  was  done  before. 

8er|.  Jenner.  But  I  oppose  all  this  of  eating 
at  their  house. 

L.  C.  J.  It  is  an  evidence  of  his  cheating 
since  that  time,  and  that  out  of  the  informa- 
tion ;  but  it  is  an  evidence  also  to  prove  that 
his  jpretended  fasting  before  was  a  mere  deceit ; 
for  be  then  pretended  to  have  fosted  ten  weeka 
before  he  came  thither,  and  atW  pretenda  ta 
continue  fasting  in  the  same  manner :  if  that 
be  proved  to  be  a  fraud,  it  is  strongly  to  be  in- 
ferred, that  this  pretended  fosting  before  was 
so  too. 

Serj.  Jenner.  But  then  they  may  not  gira 
evidence  in  matter  after. 

LtCJ,    Matter  •ft«rwttdi  that  pitv)9»  « 
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thing  done  before ;  for  if  a  confenion  be  made 
■ubiiequent  to  an  indictment  for  a  crime,  shall 
Dot  that  oontession  after  be  brought  as  evidence 
of  the  thing  done  before  ?  Sure  it  may. 

Serj.  JtHner,  And  will  that  prove  what  was 
before  r 

L,  C.  J,  It  is  certainly  so.  The  thing  is, 
Whether  I  can  giro  in  evidence  any  thing 
after  to  prove  what  was  done  before  r    If  he 

Jiretends  to  fast  twelve  weeks,  ten  weeks  be- 
bre  he  came  there,  and  the  two  weeks  after, 
be  did  not  fast  but  only  pretended  it :  lYhether 
what  he  did  after  be  not  evidence  of  what  he 
did  before  ?  Sure  it  is.  For  he  that  cannot 
hold  out  tasting  two  weeks,  but  was  giad  to 
eat,  though  he  pretended  lo  fast,  may  strongly 
be  presumed  to  have  eaten  during  the  ten 
weeks,  though  then  he  pretended  to  last. 

Mr.  Conyert,  Call  Mr.  Stanton.  (Who  ap- 
peared.) Was  you  at  Mr.  Kensy's  house  to 
see  Richard  Hathaway  eatP 

Stanion.  Yes.  Mr.  Kensy  came  to  me  the 
11th  of  November,  and  desired  me  to  come  to 
bis  house,  to  see  whether  be  eat  or  drank  or 
not;  and  I  went,  and  waa  put  into  a  dark 

Ce,  and  I  saw  the  victuals  before  be  was 
ght;  there  was  five  slices  of  meat,  and 
bread,  and  l»eer.  And  he  was  brought  where 
it  was,  and  he  looked  about  him  earnestly  to 
see  if  any  one  saw  him,  and  then  he  fell  to, 
and  eat  as  heartily  as  any  man  could.  And 
bearing  a  noise  whilst  he  was  eating,  he  run 
away  with  it  and  set  it  on  the  dresser.  The 
maid  said,  there  is  nobody  coming :  and  then 
he  went  to  it  again,  and  eat  it  up,  and  drank  the 
drink,  and  sat  down  by  the  fire.  Aud  ailterwards 
we  went  to  him,  and  carried  a  bottle  of  drink 
with  us,  and  drank  to  him  ;  but  he  made  signs 
that  be  could  not  drink,  and  shewc^l  us  that 
bis  beliy  clung  to  his  back,  which  we  thought 
was  very  strange. 
Mr.   Conjfen.    Call  Matthew  Shipps,  and 

Baxter.     (They  did  not  appear.)     Jo. 

Hunt  (He  was  sworn.)  My  lord,  we  call 
this  man  to  give  yon  an  account  of  the  strange 
noises  that  they  pretended  were  heard  in  Mr. 
IFelling's  house ;  and  we  will  make  it  appear 
how  that  noise  came.  Mr.  Hunt,  pray  give 
SLO  account  what  you  know  in  this  matter. 

HunL  My  lord,  an  acquaintance  of  mine, 
one  Kelpiu,  told  me  that  he  had  watched  with 
Richard  Hathaway  one  night ;  and  the  next 
day  he  came  to  me,  and  told  me  he  foil  asleep, 
and  had  not  watched  him  as  he  ought;  and 
deetred  me  to  sit  up  with  him,  and  to  ob- 
aerve  him  as  narrowly  as  1  could,  and  see  if 
]  could  find  any  deceit  in  him.  Accordingly 
I  did  so;  and  when  I  came  into  the  room, 
I  aat  down  on  the  bed  side.  There  were 
two  gentlemen  in  the  room,  Mr.  Pocock, 
and  Mr.  Butler,  and  Thomas  Welling.  He 
la^  as  if  be  were  almost  dead.  In  a  little  time 
bis  nsaaler,  Tho.  Welling,  brought  in  tome 
pins  in  a  coffee  dish,  and  said  he  had  brought 
tbem  up  that  day,  aud  that  he  believed  he 
would  luring  up  more.  And  after  this  seeing 
af  iIm  piaai  1  went  to  Mr.  Pooocky  and  taiJ, 


I  did  imagine  the  pins  might  lie  in  his  roootbr 
rather  than  iu  his  stomach  ;  and  therefore  it 
was  very  proper  to  have  his  mouth  searched. 
And  Mr.  Pocock  replied.  Who  will  venture  to 
do  it  ?  And  1  said,  if  they  would  wash  the  fire 
pokcT  clean,  and  put  it  into  his  mouth,  to  pre- 
vent his  biting  my  finger,  1  wouki  do  it.  Im- 
mediately upon  this  Hathaway  raised  himsel^^ 
and  began  to  make  a  reaching,  as  though  he 
would  vomit ;  and  then  Welling  and  his  wifa 
said,  Now  he  is  ^oini^  to  bring  up  pins.  There- 
upon 1  kneeled  down  by  his  bed-side  with  a 
candle  in  my  hand  to  observe  his  motions; 
and  after  he  had  strained  some  time,  he  made 
a  motion  with  his  tongue  at  each  side  of  hit 
mouth,  but  1  could  not  perceive  any  thing 
come  up  his  throat,  though  his  mouth  was 
wide  open ;  and  by  and  bye  be  drew  up  his 
mouth,  and  turned  out  two  or  three  bright  pins, 
and  presently  after  two  more,  which  1  catched 
in  my  hands,  and  shewe<l  thein  to  the  company, 
saying,  they  are  brightand  new ;  and  his  master 
said  he  mrlieved  they  came  out  of  soma 
chandler^s  shop.  Afterwanis  Hathaway  lay 
down  very  quiet,  aud  so  continued  for  soma 
time.  Aud  Welling's  wife  comii.g  into  the 
room,  asked,  why  the  charms  were  not  put 
on.^  I  replied,  I  have  been  told  the  cliarma 
have  been  always  taken  off  from  him  by  the 
witch  ;  but  was  res<dved  to  watch  so  narrowly 
that  night,  that  they  should  not  be  takeu  from 
him.  Then  Welling  ami  his  wife  offering  to  put 
on  the  charms,  Halliaway  made  a  struggling, 
as  though  he  uas  unwilling  to  have  ihem  oo  ; 
and  Welliug  said.  You  have  always  found  be* 
nefit  bv  it,  Why  will  you  not  ?  They  are  or- 
dered by  Mr.  Butler. 

L.  CC  J,  What  are  those  charms  ? 

Hunt,  Three  little  things  in  black  bags,  I 
did  not  know  what  they  were.  And  they  ask- 
ed him  whether  he  was  willing  they  sh(»uld  be 
put  on  ;  if  he  was,  he  should  hold  up  his  hand  i 
But  he  was  unwilling.  But  I  said,  I  waa 
minded  to  have  them  put  on;  so  he  lay  stilly 
and  Mrs.  Welling,  or  some  other  woman,  sew- 
ed them  to  the  bosom  of  his  shiii.  After  tha 
charms  were  put  on,  I  watched  to  see  what 
would  become  of  them ;  and  perceiving  Hath- 
away to  make  several  motions  with  his  hands 
about  them,  I  struck  his  hands.  I  bid  him 
either  keep  his  arms  straight  in  the  bed,  or 
else  put  them  out  of  the  bed,  for  that  tha 
charms  should  not  be  taken  off  that  night. 
Then  I  and  the  companv  sitting  still  about  tha 
bed.  Welling  said,  IlearKeii,  }ou  wiU  not  be- 
lieve ;  hear  what  a  notae  there  is:  the  like  is 
heard  here  almost  every  night.  Whereupon 
all  were  silent.  At  last  1  heara  a  small  scratch- 
ing or  rubbing  at  the  bed'a  feet ;  and  putting 
my  head  close  to  the  bed's  feet,  listening,  I 
heard  something  shriek  ;  and  perceiving  tha 
bed  cloaths  stir,  1  took  hold  of  the  fellow's 
foot,  and  said,  1  have  caught  the  witch  that 
made  the  noise.  1  thought  it  had  been  mica 
at  first ;  but  seeing  the  cloathamove,  1  catched 
his  foot.  Thereupon  Hathaway  rose  up,  and 
in  a  psanon  made  a  motuKi  towards  me  with 
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both  bis  hiiiids;  but  I  lifting^  up  hit  ftot,  he 
tUI  (Ntck  Upon  bis  pillow,  and  lay  Rtill,  and  the 
noise  ceased ;  and  about  five  o'clock  in  the 
morninpf  1  left  him,  and  the  charms  u|ion  him. 

Mr.  Conyers,  Call  Elisabeth  Brand.  (Who 
appeared.)  Pny  gi?e  an  account  what  you 
know  of  any  collection  of  money  for  Richard 
Hathaway. 

Brand,  There  was  betwixt  six  and  seven 
pounds  gathered. 

L.  C.  J.  How  was  it  gathered  ? 

Brand,  We  went  alMUt  to  get  money  for 
Aim  to  bear  his  charges  to  Guilford,  and  we 
got  betwixt  six  and  seven  pounds. 

Mr.  Broderick,  Do  you  know  of  any  other 
sums  that  were  gathered  tor  him  ? 

Brand.  Yes;  mit  1  know  not  how  much. 

Mr.  Conyers.  Who  employ «rd  you  to  do  thbf 

Brand.    A  great  many  of  the  neighbours. 

X.  C.  J.  Wlio  was  the  money  paid  to  ? 

Brand.   To  Mrs.  Welling. 

Mr.  Conyers.  Do  vou  know  any  thing  of 
his  scratching  Sarah  Morduck  ? 

Brand,  i  over-persuaded  her  to  let  tlie 
fellow  scratch  her. 

L.  C.  J,    Did  she  consent  to  it? 

Brand.  Yes,  my  lord,  I  called  her,  and  said 
to  her,  let  me  persuade  you  to  let  this  fellow 
scratch  you ;  and  she  bin  me  go  and  fetch  him, 
mud  he  came,  and  sits  him  down  on  a  low  seat. 
Says  she,  will  you  engatrc  he  shall  not  scratch 
my  eyes  out  ?  At  last  he  scratches,  and  there 
came  no  blood  ;  and  he  scratches  again,  and 
(hen  the  blood  came ;  and  he  cryeil,  O  my 
^yes  !  O  my  eyes  !  and  1  said,  now  the  blooil 
comes,  and  be  stared.  Says  1  to  him,  can  you 
see  me?  Yes,  savs  he,  as  well  as  ever  I  could. 

Mr.  Conyers.  Mr.  Heame,  you  was  at  Guil- 
ibrd  assizes ;  How  long  did  tliis  fellow  pretend 
he  had  fiisted  ? 

Hearne.  I  cannot  be  positive  what  he  said  at 
the  trial  as  to  that ;  but  they  saiil  he  had  fasted 
six  weeks,  before  Dr.  Martin  tried  the  experi- 
ment with  him. 

Mr.  Conyers.  Call  Blatt.  Shipps.  (He  was 
iwom.)  Was  Richard  Hathaway  under  your 
custody  ? 

Shipps.  Yes :  He  was  brought  from  Guil- 
ford assizes  upon  the  Slst  of  July  last.  He 
came  home  at  eleten  a-cfock  at  night,  and 
they  told  me  he  was  come  a  prisoner  from 
Cuiifbrd  to  the  Marsbalsea,  where  he  conti- 
nued (bur  days,  and  he  was  ordered  to  lie  with 
me,  and  every  night  that  he  Uy  there,  he  slept 
▼ery  well  to  my  thinking :  And  several  times  T 
asked  him  how  he  did  ?  He  ahswered,  he  was 
ptetty  well ;  and  every  day  while  he  was  there, 
be  eat  and  drank  With  me,  as  the  rest  of  the 
servants  of  the  house  did,  and  was  not  ip  all 
that  time  in  any  (it  as  I  could  perceive,  but 
went  very  well  out  of  the  prison. 

L.  C.  J.   What  did  he  say  at  the  aasiaes 
about  his  fasting  ? 
Shipps.  1  was  not  at  the  sssizes. 
Mr.  Conyers.  Then  We  miist  leave  it  here, 
ttr.  Brodetitk.  My  ldrd,we  have  the  womini 
here  that  they  pietciided  wiitte  witkSlr;  kitii 


may  be,  they  may  think  it  not  proper,  and 
therefore  we  shall  let  her  alone. 

Seij.  Jerner.    My  lord,  and  you  gentlemen 
of  the  Jury,  I  am  counsel  for  the  defendant, 
Richard  ifathaway,  who  is  indicted  for  a  cheat 
and  impostor ;  aud  it  is  for  pretending  himself 
to  be  bewitched,  and  that  he  has  uscw  indirect 
arts  and  means  to  make  people  believe  he  was 
so  bewitched;  and  that  this  Sarah  Mordnek 
was  the  person  that  had  bewitched  him ;  and 
that  this  was  contrived  by  him,  in  order  to 
bring  mischief  and  damagu  on  this  Harah  Mor* 
duck,  and  to  the  evil  example  of  the  queen's 
subjects.    You  have  heard  the  evidence  that 
has  been  given,  and  therefore  I  shall  not  repeal 
it,  but  only  observe  some  good  thiitfs  to  you. 
The  doctor  has  taken  a  great  deal  or  pains  in 
this  cause ;  but  that  which  he  does  tell  you  by 
hearsay,  what  other  persons  have  told  him,  is 
not  such  e^'idenee  as  you  are  to  take  any  notice 
of,  that  is,  what  Johnson  told  him,  and  like- 
wise what  other  persons  told  him  concerning 
this  man ;  for  what  they  have  said  to  him  of 
this  man,  though  it  may  be  true,  is  not  to  come 
under  your  consideration.     Tliere  are  several 
othera  tiiat  have  given  evidence  of  what  other 
persons  have  said,  and  they  have  given  it  as 
their  opinions  that  what  this  man  did  was  the 
cause  of  their  doinsfs;  of  which  you  are  to 
take  no  notice.     But,  my  lord,  that  which 
seems  to  benr  most  hard  upon  us,  is.  That  be- 
cause the  doctor,  anti  several  others  have  been 
atmsed,  both  before  and  after  the  trial,  for  what 
the^  endeavoured  to  do ;  therefore  they  would 
insinuate  as  if  my  client  had  had  a  hand  in  it. 
But  if  a  man  be  doing  any  thing,  and  another 
takes  the  advantage  of  it,  to  do  another  a  mis- 
chief, 1  hope  that  mischief  shall  not  be  laid  to 
his  charge.    My  lord,  there  is  one  man  thai 
has  given  a  great  deal  of  evidence  as  to  bis  vo- 
miting of  piuR,  and  says  that  he  was  by,  and  he 
swept  the  gr4iund,  and  after  he  had  vomited, 
there  were  pins  upon  the  grouud ;  and  when  he 
had  a  chamber-pot  to  vomit  in,  be  could  not 
find  any  pins  there,  Imt  there  was  some  upon 
the  ground  again.    So  likewise  for  his  fasting^ 
you  nave  had  evidence  to  prove  that  a  cheat. 
And  this  seems  to  affect  him  ntKMt,  that  all  this 
pretence  to  be  bewitched,  and  vomitioff  of  pins» 
and  fasting,  was  a  cheat    This  is  the  matter 
that  they  accuse  him  of.    Of  which  if  he  be 
really  guilt}',  I  come  not  here  to  defend  him  ; 
but  1  am  to  defend  him  as  tar  as  witness  will 
do.     And  now,  my  lord,  if  my  brief  be  true, 
we  shall  satisfy  you  that  my  client  was  in  a 
very  lamentable  condition,  such  as  one  woukl 
think  no  man  could  be  in  aud  live ;  and  I  will 
lead  you  by  these  steps.    When  he  was  thus 
disabled^  could  neither  apeak,  nor  take  sosle- 
nance,  his  master,  after  be  bad  served  him  two 

^eare,  and  he  had  lived  very  civilly,  and  he- 
aved himself  well  in  his  master's  service,  till 
be  fell  thus  ill:  Then  he  was  so  iU,  that  after 
Uie  master  had  spent  a  great  deal  of  money 
vKth  doctors  and  apothecaries,  he  couU  gel  no 
cure  for  him ;  then  he  got  him  into  the  noni- 
td-,  and  llicre  he  oMiiimNd  a  lo%  liM,  Mi  it 
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last  tliry  gave  it  in  that  be  was  incnrable,  i^nd 
they  turned  him  out.  But  his  master  made 
interest,  auti  fi|;ot  liim  in  again,  and  be  continued 
some  time  there  again ;  and  there  it  was  tbat 
be  was  first  thought  to  be  bewitched :  For  Ibcy 
had  him  twice,  and  could  do  no  good  widi  bim, 
and  the  tenders  told  bim,  he  miist  Ue  under 
some  evil  tongue;  and  thereupon  be  was  turned 
onl  as  incuraible,  and  with  chat  instruction  that 
it  was  an  incurable  disease.  80  he  came  home 
again,  and  his  master  and  mistress  were  ac- 
quainted  with  it ;  anil  they  consider  what  per- 
son it  should  be  that  should  bare  any  evil  de- 
sign aguin8tlitro.  And  at  la^  they  recollect, 
that  his  muster  had  taken  a  room  of  er'the  bead 
of  this  8arali  Morduck,  and  she  had  gone  to 
the  shop  often,  and  had  given  them  very  ill 
words,  and  she  should  be  even  with  bim  one 
time  or  other;  and  therefore  they  concluded 
this  woman  was  the  person.  Upon  this  there 
were  many  things  contrived,  what  course  they 
should  take  to  do  him  good,  and  there  was  one 
thintf  couclude«l  u|»on  in  order  to  his  ease 
(which  I  think  none  shouhl  ail  vise,)  that  is,  the 
business  of  scralching.  But  this  woman,  when 
she  was  accniied  by  them  of  bewitching  him, 
offered  herself  to  be  scratchetl,  and  she  was 
scratched,  and  from  thence  this  man  found 
ease.  But  afterwards  be  fell  ill  again,  and  he 
went  into  Lontlon,  and  was  examined  at  sir 
Thomas  Lane's,  and  upon  examination  they 
thought  that  this  man  did  lie  under  such  an 
affliction.  1  tannot  say  it  is  an  irreligious 
thing  to  say  there  are  witches  in  the  world ; 
but  this  man  lav  under  such  a  distemper,  that 
no  doctor  could  know  what  to  do  with  it.  And 
they  could  not  imagine  who  should  do  it  but 
this  woman,  and  sue  was  there  scratched  by 
hino,  and  he  &h\  find  relief  hy  it.  My  lord,  this 
being  the  matter  of  fact,  we  shall  call  very  sub- 
stantial witnesses  to  prove  it.  As  to  his  fasting, 
we  shall  prove  that  he  was  put  under  the  care  of 
very  substantial  persons,  and  that  he  did  not  eat 
or  drink  for  three  weeks  or  a  month  ;  so  that 
it  will  a])poar  we  hail  no  contrivance  in  the 
world,  bnt  only  would  get  ease  if  we  could. 
We  have  twenty  vitnesses  to  call. 

L,  C  J.   liet  them  all  be  called.    Call  as 
many  as  you  will. 

Serj.  Jenner.   Call  Anne  Eaton.    (She  ap- 
peand.)     Do  you  know  Richard  Hathaway  P 

JBolon.  Yes,  Sir. 

Seij.  Jenner.   How  long  have  yon  known 
bin? 

foUpR.     Ever  since  he  came  to  hta  master. 

8eq.  Jenner,    How  long  is  that? 

Enttm.  About  five  or  six  years  ? 

8tQ.  Jenner.    Do  you  know  what  condition 
be  WM  in  two  years  ago? — Eaton,  Yes. 

8b^.  Jenner.   Then  pray  give  my  lord  and 
tbejnry  an  account  of  it. 

Bni€n»    I  watdied  with  him  several  nights. 

809.  JeNntfr.    Where  did  you  watch  wiiih 
bim  ? — Eaton.  At  his  master's  house. 

8h!|.  JtnmeT'  I n  w hat  condition  was  be  then  ? 

Emi&n.   He  was  in  a  very  bad  conditnn,  he 
wu  tfoDikaAdiWiiidi  aqd  his  smss  woe  fone. 


and  he  seemed  as  if  he  were  dead ;  and  when 
his  senses  have  come  to  him,  be  has  bumsd 
like  a  flame  of  fire. 

I0.  C.  J.  How  long  did  you  w«tch  witb 
him?— £aCou.  About  nine  weeks. 

L.  C.  J.  Did  he  U^  all  that  time? 

Eaton.   Yes,  my  kird. 

L.  C.  J.  Might  he  iM>t  est  in  that  tune,  and 
you  not  see  him  ? 

Eaton.  I  was  constantly  with  bim  at  nights, 
but  not  in  the  dav ;  1  have  been  with  bun  four 
or  five  days  and  nights  together,  and  did  not 
see  him  eat  or  drink. 

L.  C.  J.  What  time  was  this  that  yon 
watched  with  him  ? 

Eaton.  From  the  time  that  he  came  from 
madam  Davenport's  till  your  lordship  confined 
him. 

L.  C  /.  Who  pot  bim  to  madam  Daven- 
port's ? 

Eaton.   1  had  nothing  to  do  with  that. 

8erj.  Jenner.  Can  you  not  tell  what  month 
that  was  in  ? — Eaton.  I  cannot  tell  tluU, 

Mr.  Raifmond.  Did  you  observe  him  all  tha| 
time? 

Eaton.  When  I  went  out,  I  left  one  always 
in  my  room. 

L.  C.  J.  You  say  you  were  with  him  four 
or  ^se  days  and  nights  together. 

Eaton.    Yes,  my  lord. 

L,  C.  J.  \\'ere  you  with  him  all  night  and 
all  day  ? 

Eaton.  My  lord,  some  days  I  bad  occaaion 
to  go  out,  but  then  1  left  some  neighbours  witU 
him. 

Serj.  Jenner.  Call  Gibson.  (Who  appeared.) 
Do  vou  know  this  man,  Richard  Hathaway? 

Gibson.  I  have  seen  him  in  a  deplorable 
condition. 

Serj.  Jenner.  When  was  this  that  you  saw 
him? 

Gibton.  About  two  years  ago.  His  master 
asked  me  to  ^o  and  see  bim  ;  and  when  I  came 
up,  I  saw  him  foaming  at  mouth ;  I  thought 
he  would  not  live  till  morning.  The  next  day 
bis  master  desired  me  to  watch  with  him  at 
night ;  and  1  did,  and  he  was  so  bad,  tha^  I 
thought  he  would  not  live  till  morning.  After- 
wards I  saw  him  again,  and  he  was  blind 
and  dumb,  as  it  appeared  to  me.  And  he 
had  a  strange  motion,  be  threw  himself  fbrr 
ward,  and  afterwards  threw  himself  backward, 
as  if  his  head  lay  in  the  reins  of  his  back ;  and 
I  said  to  this  woman  Uien,  I  believe  he  has 
broke  his  bsck.  1  believe  this  was  a^ler  lie 
came  from  madam  Diavenport's,  about  the  time 
that  he  appeared  at  the  bar  at  Westminster. 

L.  C.y.  The  first  time  that  you.  speslcof* 
when  you  say  he  was  blind  and  dumb,  you  say 
tliat  was  two  years  a^ ;  was  he  blind  and 
dumb,  when  you  saw  him  the  second  time? 

GibMon.    Ves,  the  seopnd  time  i  saw  him  he , 
was  blind  and  dumb.     I  saw  him  in  a  deplor- 
able condition  three  times. 

Jwrymam,  We  desiiie  to  knosr  thecircam- 
stsnossoC  hiseooditiott. 

I.C./.    Tbcjury  desire  to  bentisfied  of 
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the  circnnifltaocct  of  hb  condition.  Yon  my 
you  taw  him  two  years  ago,  and  he  was  then 
in  a  deplorable  oondttion,  and  yoa  saw  him 
twice  auer ;  the  jary  vrouid  bare  you  describe 
the  circamstaoces  of  it  as  plain  as  yon  can. 

Gibton,  His  master  desired  me  to  ((o  to  bim, 
and  I  was  willing*  to  obliji^  him  ;  and  when  I 
came  to  him,  he  was  both  blind  and  dumb. 

L.  C.  J.  How  loo^  was  this  aAer  you  saw 
him  the  first  time  ? 

Gibton,  About  half  a  year  after. 

£.  C.  J.  Are  you  a  neighbour  ? 

Gibton,    Yes,  my  lord. 

X.  C.  J.  Yon  say  yon  saw  him  two  years 
ago,  and  yon  say  he  then  fuained  at  moutii  and 
nostrils ;  was  he  blind  and  dumb  then  ? 

Gibton,  No,  my  lord ;  but  he  was  when  I 
saw  him  the  second  time. 

L.  C  J.  When  did  you  see  him  after? 

Gibton,  It  was  about  a  tnelve-month  after 
that  1  saw  him. 

L.  C,  J,   And  not  before  ? 

Gibton,  He  was  seven  weeks  in  the  hos- 
pital. 

Mr.  Broderick,  Then  you  did  not  see  him 
in  the  hospital.^ 

Gibton.  1  did ;    but  he  went  almost  double. 

Mr.  Broderick.  ]>id  you  hear  any  thing  of 
Mrs.  Morduck  then  ? — (jibton.  No,  sir. 

L,C.J,  What  trade  are  you? 

Gi^io*.   I  am  a  glazier. 

Mr.  Concert,  Ha?e  yon  no  other  trade? 

Oihon,  Sometimes  I  work  at  the  Custom- 
iMrase.  OneSundav  we  went  to  hear  Or.  Pead ; 
umI  Richard  Hathaway  went  with  us.  And 
when  we  were  gone  out  a  door,  he  could  not 
apeak ;  and  when  we  came  upon  the  briilge, 
his  face  was  drawn  awiy  so  strangely  that  it 
astoniibhed  aoe;  he  staggered  the  length  of  this 
table,  and  his  face  was  drawn  back  again,  and 
he  fetched  a  reel ;  but  in  a  quarter  of  an  hour 
he  spake,  and  his  speech  continued  till  became 
to  Gracechorch-street,  and  there  we  met  Mr. 
Fox ;  and  so  he  continued  till  we  came  to 
Biafaopsgate:  but  coming  to  Houndfditch, 
he  made  motions  that  his  speech  was  gone 
again. 

L,  C,  /.  Did  yoo  hear  him  speak  at  Weat- 
ninsteff?— GiisDii.  No,  my  lord. 

Seri.  Jenner,  Call  FInmroery.  (Who  ap- 
ptared.)     Do  yoa  know  this  man  ? 

Flummery,  Yea,  I  am  a  neighbour. 

L,C,J.  WhatisthynaDsef 

Flummery.  Flummery.  Aftier.GailfordaMiBes 
]  went  to  see  him,  and  oe  was  in  a  lamentable 
condition ;  he  was  like  a  stock,  or  sUwe,  bdnd 
and  dumb.    I  went  to  see  him 

Z.  C.  J.    Dkl  you  aver  see  him  beibre? 

Flummery.  1  saw  him  ae?eral  tiaies,  but  took 
DO  ootioe  of  it ;  but  then  his  eyes  stood  wide 
open. 

L.C.J.  And  yet  yoa  say  hawasUind; 
how  could  that  be  t 

Flummery.  My  kmi,  I  will  tell  yoa  how  ;  I 
tried  hhn*  1  wm;«d  the  hair  of  his  eye-lids, 
and  put  the  caadtoto  hiaagrv,  andhatookoo 
latioaof'iii 


L.  C.  J.  How  couM  TOO  know  that  he  did 
not  see  ? — Fhamnery,  I  tried  him. 

L.  C.  J.  How  did  yoo  try  him  ? 

Flummery.  I  tried  him  with  my  lingers, 
and  his  eyes  would  not  wag. 

L.  C,  J,  Did  he  not  look  then  as  he  looks 
now? — Flummery.  No. 

Mr.  Broderick.  Did  you  speak  to  him  then? 

Flummery.  Yea ;  but  I  ooold  not  make  him 
hear  nor  answer  me. 

L.  C.  J.  Could  he  speak  then  ? 

FUmmery.  No,  may  it  please  your  lordship. 

Anne  Pearte  sworn. 

Serj.  Jenner,  Anne  Pearse,  pray  tell  my 
lord  what  you  know  of  this  Richaid  Hatha- 
wpy. 

Pearte.  I  belong  to  the  hos|iits].  When  he 
came  into  the  hospital,  be  was  very  bad. 

L.  C  J,  Was  he  blind  and  dumb  when  be 
came  in  ? 

Pearte,  After  he  was  brmight  in,  be  was 
put  to  bed,  and  he  was  taken  with  a  fit,  and  I 
was  called  to  him,  and  I  came  to  him,  and  he 
did  not  stir  much,  and  turned  up  his  eyes. 
And  afterwards  one  of  his  master's  journeymen 
came  to  him,  and  he  raised  him  out  of  his 
bed ;  and  one  came  to  me,  and  said.  Sister,  he 
is  come  to  the  fire,  but  he  in  very  had  stiH. 
Says  I,  What  did  you  raise  him  out  of  his  bed 
for  ?  He  went  upon  his  anklea  almost,  he  went 
▼erv  weakly,  and  continued  so  for  some  time. 

Serj.  Jenner.  How  long  was  he  in  the  hos- 
pital?— Pearte.  About  five  months. 

Serj.  Jenner.  Was  he  out,  and  came  in^ 
again  ? 

Pearte.  Yea,  he  was.  He  complained  he 
could  not  go  to  stool ;  and  the  doctor  gave  him 
quicksilver ;  and  when  it  came  from  htm,  I 
beard  the  apothecary  made  him  take  it  again, 
and  swallow  it  asrain. 

Serj.  Jenner.  When  he  came  in  the  second 
time,  were  you  there  then  ? — Pearte.  Yea. 

Serj.  Je»n€r.  How  k>ng  was  he  there  the 
second  time? 

Pearte,  How  long  he  was  there  the  second 
time  I  cannot  tell. 

Serj.  Jenner,  Can  you  tell  when  he  was  put 
in  the  second  time? — Pearte,  No. 

Serj.  Jenner,  What  was  yoar  opinion  of 
him? 

Pearte.  I  apprehended  him  to  be  in  a  very 
strange  condition;  he  lay  seven  or  eight  days, 
and  Old  not  eat  or  drink ;  he  had  taken  quick- 
silver,  and  it  did  not  oome  from  him,  and  the 
doctor  wondered  it  sboohi  lie  so  long  in  his 
body. 

Mr.  Broderick.  Did  the  doctor  or  yoo  ap- 
prehend anv  thinjp  of  witchcraft  in  the  case? 

Peane.  No,  Sir.  But  at  this  tioM  hia  eyes 
were  set  in  his  head. 

Mr.  Brodertdk.  When  be  waa  recofiwed  out 
of  those  fita,  did  he  pretend  tliat  ha  was  be- 
witched ?—Peafie.  No. 

L.  C.  J,  Did  you  never  hear  him  CMiiplata 
that  he  was  bewitched  f 

Pearw.  No,  my  Idrd,  I  dii  mIImv  if  thai. 
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S^rj.  Jenntr.  Call  J6,  Smith.  (Who  ap- 
peared.) Bfr.  Smith,  JDtf  yookitow  thiaper- 
scm,  Richard  Hathaway  f^Smith.  Y«8,  Sif. 

Serj.  Jenhtr.  Hotr  1oti||r  bare  you  knomi 
lifffi  f — Smith,  Ahoiii  fite  Or  all  yeara. 

Sefj.  Jenner.  How  far  do  you  lite  from 
Mm? 

Smith.  I  believe  abOot  two  atonea-throw. 

Herj.  Jennet.  We^e  yon  weH  acquainied 
With  ilia  eondition  two  yeara  ago  f 

Smith.  Yes ;  I  hate  done  Doaineai  for  the 
fttntly  se? era!  yeara.  AboOt  ftre  yeara  ago  1 
found  him  much  afflicted  with  codTottfion  fita 
«l  his  coming  to  hia  maater. 

Serj.  Jenner,  How  waa  be  about  two  yeara 
agoP 

Stnith.  He  waa  hi  a  rery  atrmnife  eondition : 
and  I  adtiaed  hia  master  to  get  rra  of  him,  ana 
taget  him  into  the  hoapital. 

Her|.  Jennef.  What  did  he  ail  ? 

Smtth.  He  lay  io  a  rery  atrang^  eondition. 

Kerj.  Jenner,  How  did  he  lief 

Smith.  He  lay  atni^hng  and  itriring 
often,  and  soraetimea  like  a  man  that  iraa 
dead ;  and  once,  when  he  lay  in  that  ooiMf- 
fioft,  1  laid  cupping  gfaisea  to  him,  tod  that 
enlivened  him. 

L.  C.  /.  What  did  you  imaifiAe  ailed  him  f 
DM  ^o«  think  he  counte/feitra  or  not  f 

Smith.  Indeed,  my  lord,  I  cannot  teH  that 

Seij.  Jenner.  Why  did  you  adtiae  hia  maa- 
ter'to  put  him  mio  the  ho^tal  f 

Smith.  I  cannot  tell. 

Mr.  Phippi.  You  aay,  yo«i  haf e  known  him 
liTc  years,  and  that  he  haa  been  troubled  with 
fitt.  Did  he  ever  talk  of  being  bewitched  till 
within  this  two  years  ? 

Smith.  No,  nut  till  within  thia  two  yeara. 

Baron  Hatteii.  When  he  lay  aeemingly 
dead,  you  do  not  know  whether  he  eounter- 
Ibited  or  no  ?— Smith.  No,  my  lord. 

Baron  Eatseli.  Do  you  think  a  man  can 
be  in  such  a  condition  as  he  seemed  to  be,  and 
yet  only  counterfeit  ? 

Smith.  Indeed,  my  lord,  I  know  not  I 
examined  him,  whether  he  was  aubiect  to 
thoae  fita  formerly ;  ^and  be  told  me,  be  waa 
ttrj  much  troubled  with  them  in  the  country. 

L.  C.  J.  You  do  not  anawer  the  question. 
Cannot  a  man  counterfeit  m  auch  a  caae? 
What  do  you  think  of  that  ? 

Smith.  Without  doubt,  it  may  be  connter- 
ieited. 

L.  C.  J.  You  aay,  when  he  waa  in  thoae 
llta,  you  put  cupping-glasses  to  him,  and  it 
enlivened  him ;  now,  if  he  were  in  a  real  con- 
vulaion,  do  you  think  it  would  have  enlivened 

limf 

S^tk,  Soraetimea  it  may  be  ao. 

Bts^.  Jenner.  Call  Elizabeth  Willoiighby 
(abe  appeared).  Mra.  Willoughby,  pray,  dve 
Ay  lord  an  account  wbethef  you  Imow  Riobard 
Hathaway,  and  what  you  know  of  him. 

Witloughby.  Sir,  I  have  aeen  hiai  amee  tiie 
Msas  at  OuildfbhI. 

Sen.  Jenner,  Did  you  never  aef  Um  bafbfvT 

Wikmghby.  Yea. 
VOL.  XIV. 


Setj.  Jenner.  Then  give  an  account  of  tltat 
condition  you  have  seen  him  in. 

Willoughby.  1  hare  seen  him  when  the 
breath  came  out  of  his  mouth  like  the  barking 
of  a  dog.  I  had  a  child  that  was  trouble! 
with  fits,  and  I  was  above  ataira,  and  I  heard ' 
a  great  noise;  and  I  went  out  ofthedoorto 
me  what  waa  the  matter,  and  over  the  hatch 
lay  Richard.  Lord  bleaa  me,  saya  I,  ia  it  you 
makeh  thia  noise  P  And  I  conld*not  fancy  any 
thing,  but  that  it  was  like  the  barking  of  ^ 
dog. 

X.  C.  J.  How  thick  was  it  ?  Waa  it  not  like 
other  folks  ?--Vrt7/o8g%.  No. 

Seg.  Jenner.  What  ailed  him  ? 

Willouffhbjf.  I  cannot  tell  what  ailed  him. 

L.  C,  J.  Do  yon  think  he  was  bewitdied  ? 

WillouMhbif,  I  believe  he  was,  my  lord. 

Is.  C.  J.  1  suppose  you  have  some  skill  in 
witchcratt  Did  you  ever  aee  any  body  that 
waa  bewitched  before  P 

Willoughby.  My  lord,  I  have  been  under  the 
aame  circumstances  myself,  when  I  waa  a 
girl,  in  air  Edward  Bromfield'a  time. 

L.  C.  J,  How  do  you  know  you  waa  be- 
witched P 

Willoughby.  There  waa  a  woman  taken  up 
upon  suspicion  for  it. 

L.  C.  J.  For  bewitching  thee  P 

Willoughhy.  Yes,  my  lord. 

L.  C.  J.  Did  you  scratch  her  P 

Willougltby.  Kly  lord,  1  iud  no  power  to  do 
any  thing.     I  tiewover  them  all. 

X.  C.  J.  You  say,  you  were  in  the  same 
condition  with  this  man,  and  you  say  you 
flew  ;  did  you  fast  too  P 

Willoughby.  One  held  meJby  one  ami,  ano- 
ther by  Uie  other,  and  another  behind,  and  I 
flew  sheer  over  their  heada. 

L.  C.  J.  Woman,  can  you  produce  any  of 
tbeae  women  that  aaw  yon  fly  P 

Willoughby.  It  waa  when  1  waa  a  child  ; 
they  are  dead ;  it  waa  in  old  sir  Edward  Brom- 
fitid'a  time. 

L.  C.  J.  What  became  of  that  woman  that 
made  thee  to  flyP 

WiUottghty.  I  cannot  tell,  I  have  been  well 
ever  since  I  waa  married. 

Serj.  Jenner.  How  were  you  cured  of  that 
witchery  ? — Willouehby.  How  do  I  know  P 

Blr.  Convert.  Did  you  scratch  her  ? 

WilUmghby.  How  should  I  acrateh  her. 
when  I  had  not  power  to  see  her  ? 

Mr.  Convert.  And  yet  you  believe  thia  man 
waa  bewitched  aa  wefi  aa  yOiiK  What  condi- 
tion waa  thia  roan  in !  How  long  did  he  lie  ia 
this  condition  P 

Willoughby.  Night  and  day  he  haa  lain  over 
the  hatch,  and  ever  the  bed,  and  made  a  great 
noiae  with  hia  breath. 

Seri.  Jenntr.  Who  did  you  auspect  bad  done 
him  thia  harm  P — Willoughby.  I  know  not  that* 

Mr.  Broderiek.  Are  you  a  widow  P 

WillaugMy.  No,  Sir. 

8elj.  Jenner.  Call  Keeling  (who  appeared). 
Do  you  know  any  thing  conoeriuiiff  tlui 
RclMrd  Hithiway  P 
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Keeling.  I  watehetl  with  hini  oioe  ni^tt. 

Seij.  Jenner.  What  did  be  cat  or  dnnk  all 
tWttimer 

Keeling,  He  did  neither  eat  oor  driok,  Bor 
had  he  aoy  stool  all  that  time. 

L.  C.  J.  Did  you  watcli  with  hini  Bioe 
Dights  and  days  ? 

Keeling.  There  waa  another  man  that 
watched  with  hiiii  in  the  day  ;  ai  I  caiue  out, 
he  was  let  in ;  and  as  he  came  out,  I  was 
let  in. 

8eri.  Jenner.  How  lonir  was  this  before  the 
tMT  * 

Keeling.  Two  or  three  days  before  he  came 
before  sir  Thomas  Lane. 

Bridges  sworn. 

Serj.  Jenner.  Did  you  watch  with  Richard 
Hathaway  P — Ifridges.  Yes. 

Serj.  Jenner.  How  long  ? 

Bridges.  Nine  days. 
'    8erj.  Jenner,  Did  yon  watch  with  him  the 
tame  days  that  he  watched  wiili  him  in  the 
niffhts? — Bridges.  Yes. 

serj.  Jenner.  Did  yoq  not  stir  from  him  till 
became.' — Bridges.  No. 
«    Seij.  Jenner.  Did  you  aee  him  eat  or  drink 
all  that  time  TSridges.  No. 

Serj.  Jenner.  Where  waa  it  that  yoa 
watched  with  him  ? 

Bridges.  In  an  old  empty  hotise. 

L.  C.  J.  Where  nastnis  house? 

Bridges.  By  a  dock  oo  the  Bank-«de  in  8t 
Mary  Overy's  parish. 

•    L.  C.  J.  How  came  yoa  to  pot  him  into 
that  house? 

Bridges.  The  masters  of  the  pariah  put  him 
bit 

Mr.  Wehb  sworn. 

8eij.  Jenner.  Mr.  Webb,  did  yoo  get  a 
bouse  to  put  Hathaway  luf'-^Webb.  Yea. 

L.  C.  J.  How  came  you  to  do  so  P 

Webb.  His  master  uaed  to  work  for  me« 
imd  he  came  to  me,  and  said,  I  cannot  tell 
Vhat  to  do  with  my  man,  unless  the  masters 
#f  the  parish  take  some  care  of  biro ;  and  1 
M  speak  with  some  of  them  about  it ;  and 
Ibey  said,  we  will  not  trouble  the  parish  about 
Ity  we  will  spend  a  crown  a- piece,  and  put 
these  men  into  the  house  with  him. 

L.  C.  J.  You  took  the  house  then  P^ 

Webb.  We  borrowed  the  bouse*  it  being 
^pty,  and  put  in  these  two  men.  There 
ware  four  or  nve  neighbours  more,  and  I  aaid 
to  him,  they  say  you  vomit  pins  ;  1  will  be 
aatisfied  wnether  it  be  true  or  no ;  and  we 
atript  him.  and  oould  find  none  about  him ;  we 
icarched  his  shirt,  his  Htockings,  his  breeches, 
mid  his  hat,  but  could  find  no  pins  about  him. 
,  ^  Seg.  Jenner.  Did  he  eat  or  drink  all  the 
lime  you  were  there? — Webb.    No,  my  lord. 

Seij.  Jenner.    Did  he  remit  P 

WM.  Yes ;  1  went  to  biro  on  Thursday 
■oroing,  and  he  had  a  husky  cough,  and  I 
Ibonght  he  would  have  beenchoakeoi  and  al 
Wik  ha  made  a  chimb  of  ipittk  Mt  «f  bii 
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mouth,  and  there  were  threa  pioa  came  from 
him  in  the  apitths,  aa  rusty  as  if  they  had  laid 
in  a  ditch  sereo  years.  About  Saturday  M- 
kming,  he  had,  I  believe,  four  pins  more  came 
from  him ;  I  took  them,  and  I  think  the  handa 
of  man  could  not^om  them  as  those  pins  were. 
On  Sabbath-day,  m  the  morning,  a  gentleman 
came  and  deaired  him  to  go  to  church  with 
him,  and  deaired  him  to  drink  a  pint  of  ale, 
but  he  did  not  drink  half;  and  about  dwe 
o*dock  m  the  aAemoon  came  Mr.  SuUon  the 
apothecary,  and  1  staid  with  him  till  six  oa 
Monday,  and  heard  iH>t  a  word  from  him. 

Jurynoa.  What  people  came  m  to  see  thia 
fellow'  while  vou  watched  bimP 

Keeling.  No  man,  woman,  or  chiM,  cama 
to  him  the  time  1  was  there,  but  only  that 
Sunday  night  that  my  masters  were  Uiere  ; 
and  I  said,  you  do  not  put  him  here  to  starve 
him  ;  and  they  hid  me  ask  him  if  he  wookl 
eat  any  thipg :  if  be  would  eat  any  thing,  he 
mifi^ht  have  it.. 

Mr.  Coayert.  Did  not  yoo  use  to  carry 
him  oQt  aomctimca? 

Keeling,    We  never  carried  him  out. 

Mr.  Coiufers,  Just  now  yoo  said  he  waa 
out  on  Saboath  day. 

Keeling.    Yea,  hot  aevtr  otherwise. 

Mr.  BnMlerick^  Waa  be  ia  a  ground-room^ 
or  up  stairs  ? 

KeLlin^,  Ho  was  in  a  ground -room. 

L.  C.  J.    Weia  there  any  windowa  in  it  P 

Keeling.    Yea. 

L.  C.  J.    Waa  there  any  element  ? 

Keeling.    Yea,  there  was. 

Jurymais,  Wo  desire  to  know  of  this  wit- 
ness, whether  he  never  was  asleep  in  that  time 
while  be  watohed  with  him  P 

KeeUng.  No,  1  aat  just  at  his  head.  I 
alept  in  the  day-time. 

1.  C.  J.  You  that  watched  with  him  in 
the  da^,  did  yoo  not  aloep  all  day  P 

Bruiges.    No. 

L.  C.  J.  How  came  you  to  concern  your- 
aelf  in  this  business  P  Are  you  ooe  ot*  the 
masters  of  the  pariah  P 

Webb.  No,  I  am  not ;  but  it  was  my  turn 
to  be  overacer,  and  bit  master  spoke  to  me  to 
speak  to  the  chorcb-wardens ;  aod  I  did,  and 
they  said,  they  would  not  put  the  pariah  to  tba 
charge,  hut  do  it  tbeoaaelves. 

L.  C.  J.    What  trade  are  you  ?  . 

Webb.    A  lighter- man,  my  lord. 

.  Dell  vKom. 
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Serj.  Jenner.    Do  yo 
Hathaway  P—He^.    Y< 

Serj.  Jeniier.     How  long  have  yon  knowa 
him? — Dell.  Ever  since  be  waa  an  appreotico. 

Serj.  Jenner.  Did  yoa  know  him  two  yean 
w^f^DeU.    Yea. 

Sen.  Jeaaer.     What  oomfitMNi  waa  bo  hi 
then? 

IhU.  I  waa  at  tiie  aasiiea  at  GoiUord—* 

Serj.  Jenner.    What  dkl  yoo  l^w  ei  Ua 
before  that  time  ? 

DiU.    ItooknoBolioeofaaGblbiaga. 
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-  Seij.  Jemur.  Caa  yoa  ny  «iy  thing  of 
biro? 

JDe/^  I  can  ny,  thM  the  night  before  be 
was  before  sir  Tboroaa  Lane  I  watched  with 
him,  and  be  went  to  atool,  and  in  bis  exore- 
ments  there  was  a  lump  of  hair,  looee  pina, 
a  stump  of  a  nail,  half  a  nut-ahell,  and  two  or 
three  pieces  of  atone. 

Serj.  Jenner,    And  this  you  taw  ? 

DeU,  I  saw  him  in  a  ?ery  deplorable  con- 
dition. 

L,  C.  J.    How  ?  In  what  condition f 

DelL    This  is  all  1  haTt  to  lay. 

Stnj.  Jenner.  What  do  yoa  call  a  deplor« 
able  condition  ? 

DeU,  He  lay  in  soch  a  condition  as  if  he 
were  dumb ;  and  if  he  was  not,  1  belieTe  he  is 
the  greatest  ?  ilhun  in  the  worid. 

jL.  C.  J.  How  do  you  know  those  ezore- 
ments  came  from  him  r 

DelL  1  was  one  of  the  three  men  that 
Watched  with  him  that  night..  We  had  two 
chamber-pots;  these  things  were  in  the  first 
•tool,  and  when  he  had  done  the  second  stool, 
he  sat  on  the  pot^  and  when  he  had  done,  we 
looked,  and  (here  waa  nothing  in  it. 

X.  C.  J.    And  were  these ihhigs in  the  first? 

Deli.  Yes,  in  the  first ;  in  the  other  there 
was  none.  And  there  were  twenty  neighboars 
more  that  saw  them. 

Seij.  Jenner.    Was  Benn  there  t 

DeU.    Yes,  be  was  there. 

Serj.  Jenner.    Mr.  Benn,  waa  this  so  ? 

Benn.    Yes. 

Serj.  Jenner.  Did  yon  help  watch  with  him  f 

Benn,    Yes. 

Serj.  Jenner.  And  are  you  sure  those  ex- 
crements came  from  bim  ? 

Benn.  Yes,  1  am- sure.  I  stood  o?er  him 
with  a  naked  sword. 

Ser).  Jenner.  Why  did  yoa  stand  Ofcr  him 
with  a  naked  sword  ? 

Benn.  Because  people  said  ha  waa  be- 
witched. 

L.  C.  J.  Who  employed  yom  to  watch  with 
htm? 

Beiifi.  I  went  into  the  house,  and  I  told  his 
■HMter,  if  they  would  watch  him  in  the  day,  I 
wooU  in  the  night 

PoweU  called. 

Serj.  Jenner.  What  do  you  know  of  this 
natter? 

PoweU.  This  roan  and  I  went  up  one 
mrht 

waj.  Jenner.    When? 

FcmeU.  February  was  twel? cmonth.  We 
treol  up  and  looked  upon  him,  and  he  lay  as 
otte  dead,  and  he  did  not  wag  bis  eyes ;  and 
presently  be  hooked  his  neck  about  in  such  a 
manner  that  1  thought  he  had  broke  it;  and 
he  foamed,  and  we  took  the  foam  from  his 
mouth,  and  in  it  werv  fiTe  pina,  the  crookedest 
nms-homeat  things  that  1  beUeve  no  dhto 
conkl  do  ihem  so. 

Seij.  Jenner.  Thai  was  one  nigbt.  Did 
yevaat  the  aama at  any  ether  line?    . 


FemeU.    Yes,  sir. 

L.  C.  /.  But  you  dkl  not  see  then  cona 
from  bim? 

PmoeU.  I  took  it  from  bib  mouth,  and  they 
were  rusty. 

L.C  J.    How  should  they  be  msty  ? 

Serj.  Jenner.  The  stomach  will  make  theni 
rusty.  Call  madam  Dafenport  (she  appeared). 
Madam,  pray  gife  my  lord  and  the  lurv  an 
account  what  you  know  concerning  Kicnard 
Hathaway,  when  he  came  to  your  bouse,  and 
bow  be  waa  managed  there. 

Davenfert,  My  lord,  one  Saturday  I  acci* 
dentally  went  to  Dr.  Hamilton'a  to  viait  hie 
wile,  and  I  saw  with  the  doctor  this  fellow's 
master  standing  there ;  and  I  perceived  he  waa 
come  to  desire  the  doctor  to  perform  a  promise 
he  had  made  to  him  formerly 

L.C.J.   Was  this  before  the  trial  or  after  r 

Davenport.  It  was  after  the  trial.  1  came 
accidentally  to  the  doctor's,  and  saw  the  teUow'a 
master  with  the  doctor. 

X.  C.  J.   Waa  the  fellow  tbeie  himself? 

Davenport.  No,  my  h>rd,  1  never  saw  bin 
there.  But  standing  there,  I  perceived  bin 
expecting  the  doctor  to  make  food  a  nromise 
he  had  made  bim  about  this  f<Hlow.  1  found 
the  doctor  demurred  upon  it,  not  knowing 
where  to  put  him.  At  last,  says  he  to  me, 
Mrs.  DaTenport,  will  you  let  me  bate  a  garret 
in  your  bouse  ?  Doctor,  says  I,  you  shall  hava 
my  whole  bouse  at  your  service,  if  yon  hava 
occasion  tor  it:  1  thought  nothing  of  thia 
fellow,  till  the  doctor  told  me  it  was  for  him. 
And  the  doctor  told  me  he  should  come  thai 
night.  Says  the  fellow's  master,  1  will  not 
send  a  bed,  that  the  doctor  may  be  satisfied 
there  is  no  cheat.  And  the  doctor,  to  prevent 
any  cheat,  desired  me  to  go  and  buy  an  old 
bei.  So  I  went  and  got  a  bed  in  Long-lane, 
and  at  ai^ht  be  was  brought  by  bis  nnaster  and 
some  of  his  neighbours.  And  truly  I  waa  snr«- 
prised  when  1  saw  bim,  be  seemed  very  weak. 

Serj.Jsnarr.  What  did  you  do  with  him  ? 

Davenport.  They  said  he  had  fits,  and  I 
foimd  1  must  take  other  meaanrea  with  bin 
than  I  thought  of.  His  master  desired  ha 
might  be  aearched ;  and  my  aon  and  two  men 
nnre  aearcb«l  him.  So  he  went  to  bed,  and 
was  watched  with  that  night,  and  in  the  mora* 
ing  he  waa  alruck  blind. 

L.  C.  J.    Al  vonr  house  ? 

Davenoort.    Yea,  my  lord. 

Serj.  Jenner.  Did  yoa  appoint  any  persona 
to  walch  with  him  ?— Davenport    \  es. 

Se^  Jenner.  Did  you  watch  with  him  your- 
self?— Doveiipor^    Yes,  several  times. 

JL.  C.  J.  How  long  al  a  time  did  yon  watch 
with  him? 

Dmvenport.  But  one  night  at  a  time  myself. 

L.  C.  J.  When  you  did  watch  with  him,  did 
you  watch  the  whole  night? 

Deieenport.  Yea,  several  nights;  and  this 
geall^easaB  or  myself  took  care  of  him  ai- 

^  Selj.  Jsnasr.  What  did  he  eat  ar  drink  whiU 
ha  wu  theraf 
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Davenport.  Nothing*.  Am  for  hb  ft^W* 
tf^d  doctor  gave  me  a  great  charge,  and  aaid  be 
knew  I  would  do  it. 

Serj.  Jenner.  All  ibe  time  you  watched  with 
binii,  yon  Hay  he  did  neither  eat  nor  driuk. 

L.  C.  J.  How  many  oights  did  yon  wa|ch 
wiih  hiiD  in  the  fteveutceii  ? 

Davenport.    Bui  two. 
.  X.  C.  J.    llovr  many  days  ? 

Davenport,    Every  day. 
,  L.  C.  J,  Did  you  watch  with  him  everyday 
yourself. 

Davenport.  Either  myadfy  or  ihia  wohmd, 
qr  the  servant,  or  niv  son  Uavenporf.  He  ii 
now  gttue  to  Mia.  My  lord,  )  do  pot  lell  yon  I 
kcijt  him  iu  the  garret  all  this  tioae. 
^  Serj.  JcHucr,  YVheii  you  letl  him,  who  re* 
Uevetl  yuu  ? 

Davenport.  Tbia  geuilewoman  or  my  fer- 

vaot. 

Seij.  Jenner,  What  is  that  gentkwiumii'f 
Bamel"— FFu/Aer.    Walker. 

She  was  swoni. 

Ben.  Jenner,  Blrs.  Walker,  did  you  watch 
with  him  in  this  place? — leather.  Yes. 

Sen.  Jenner,  Did  he  eat  or  drink  while  be 
was  there? 

Walker.  He  did  neither  eat  nor  drink. 

Mr.  Concert.  How  often  was  it  that  JOQ 
watched  with  him  ? 

Walker,  1  cannot  tell  whether  pne  or  two 

'  X.  C,  J,  I  would  be  satisfied  in  some  things. 
Is  that  Davenport  you  speak  of  your  son  f 

Davenport.  Yes,  my  lord.  He  b  now  (pne 
to  sea. 

X.  C,  J,  How  long  has  be  been  gone  to  sea? 

Davenport.   But  a  week. 

Mrs.  Donnan  swoni. 

Serj.  Jenner,  Mrs.  Dorman,  did  yoo  wateh 
with  this  man  at  Mrs.  Davenport's? 

DoTMiait.    Yes. 

Serj. /tuner.  Within  the  seventeen  days  that 
lie  was  there,  did  be  eat  or  driuk  ? 
'  Dorman,    No. 

Bf  r.  Pkipp$.  How  many  nights  or  days  did 
jon  watch  with  him  ? 

Serj.  Jenner.  Give  an  acoount  of  the  time 
when  you  watched  with  him,  and  no  longer. 

Ihrnuin.  T^o  nights,  and  every  day. 

X.  C.  J,  lie  might  have  eat,  and  you  not 
aee  him,  might  he  net  ? 

Dorman.  But  the  time  I  saw  him,  he  did 
neither  eat  nor  drink.  And  he  made  water, 
md  1  believe  five  times  more  came  from  him 
than  he  took. 

Mrs.  Dmii  sworn. 

Serj.  Jenner,  Mrs.  Dean,  do  you  know 
Richard  Hathaway  ? — Dean.    Yes. 

Serj.  Jenner,  How  loiig  have  yoa  known 
kim? 

Dean.  Not  till  he  was  at  madam  Daves- 
port's. 

Serj,  Jemnar.  Wert  yoa  thoro  all  tbe  fovmi- 
teeudays? 


I  Dmh.  Not  aU4he  limt.  Inl>ivwitkkiin 
two  nights. 

Set^Jinner.  Who  «t  op  with  yon  f 

Dean.    Madom  DM^nport. 

Serj.  Jenner.  While  yoa  were  theroi  did  h# 
eat  or  drink  ?•— Deen.   m. 

Serj.  Jeaner.  Cell  Pr.  Hamilton.  (Hewaf 
sworn.)  Doctor,  pray  give  «ii  ecoomrt  of  wba| 
you  know  concerning  this  Bicbard  Hathaway. 

Uamilton.  My  lord,  I  have  very  little  to  say 
upon  my  own  personal  knowledge.  But  hap- 
pening to  he  at  air  Thomas  line's  when  ne 
was  brought  before  him,  1  heard  what  passed, 
and  I  d^ired  air  Thomas  to  let  me  try  hia 
tliroat, — and  I  did  try  it,  and  found  nothing 
amiss.  But  at  Ust  I  muod  there  was  nothing 
to  ha  depended  upon,  for  there  are  abundanon 
of  legerdemain  tricks,  therefore  hia  vomiting 
pins,  and  other  actiopa,  were  not  to  be  trusted 
to ;  and  therefore  there  was  nothing  to  h% 
depended  on  but  bis  fasting ;  and  if  you  would 
discover  whether  he  be  an  impostor,  or  no,  ht 
mual  be  looked  up  in  a  room  for  a  fortnigbt« 
and  watched.  And  then  I  said  to  the  fellow'i 
master  for  my  curiosity,  if  you  please,  1  wilt 
lock  him  up  in  a  room  a  fortnight,  and  I  shall 
find  out  whether  be  counterfeits  or  no.  4nd 
he  came  to  me  afWwards,  and  said,  Doctor,  you 
promised  you  would  make  this  trial  of  vay. 
man.  I  did  so,  says  1,  and  if  I  can  I  will,  i 
had  thougbtf  of  putting  him  in  the  garret ;  hut 
then  I  considered,  if  I  should  put  him  in  the 
garret  by  bimsolfi  he  might  die.  But  at  the 
same  time  Mrs,  Davenport  happened  to  come 
to  my  house ;  and  I  said  to  her,  I  di^re  trust 
you  with  an  experiment,  for  I  believe  be  is  an 
impostor ;  aiul  I  desired  her  to  let  me  have  her 

f  arret  to  put  him  in,  and  she  consented.  And 
desired  her  either  to  go  hertielf,  or  send  to 
Long-lane,  and  buy  things  fiur  him  ;  and  thi^ 
she  shoubl  strip  him,  and  see  that  uotbingmay 
be  about  him  to  hide  bread  or  any  thing  else  in  | 
and,  said  I,  let  none  come  to  him,  and  let  one 
or  two  of  your  family  sit  up  with  him  everv 
night.  And  she  promised  me  bhe  would. 
Accordingly  she  bought  a  bed  for  bun  ami 
okber  things,  and  he  was  scot  to  her;  and  the 
nei^tday  tbc^  sent  mo  word  that  be  bud  strango 
kind  of  motions;  but  I  said,  there  is  ooibinff- 
to  be  depended  on  as  to  these  things ;  but  1 
would  fain  know  whether  be  fasts  or  uo.  I 
have  heard  of  many  that  have  i'asteil  many 
weeks,  but  they  have  taken  water  or  wm%tt  sqco 
thing,  which, though  they  are  very  ueak  tilings, 
yet  may  keep  one  alive ;  but  none  can  livf 
without  taking  something :  and  if  he  should 
live  to  the  end  of  the  seventeen  dayi  without 
eating  or  drinking  any  ihiiur,  1  should  haft 
something  to  take  hold  of.    They  told  mo 

Serj.  Jtnner.  That  is  no  matter  what  they 
told  you.    Did  you  aee  him  alWrwards  P 

l/aaaZlea.  1  was  mightily  concoraed  fof 
the  Mor  craatoro  when  I  saw  him  at  air  Tho-^ 
mo*  i-ane'a ;  and  I  waa  willing  to  tiy  him. 

Serj.  Jenner.    Did  you  see  him  oAor  thai  I 

ttwmitm^  Yep,  wkmho  waahUndiorai- 
imadnyi..  Ai41aHiiit.ar«JlirtefMi^ 
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Skij.  Jenner,  Did  yoa  lac^  him  niUr  b# 
lud  bicB  at  Biia4»Rl  D%v«iipor|'8p 

l^eri.  Jtnucr.  Did  you  Me  bim  whibi  b« 
vas  Itier^  ? 

.  HamiUim*  Yes.  The  thiqg  th^  I  depended 
ypon  «^  pareljr  hii  tiutipif,  |  s^w  him  my- 
^If  aeverti  tiaiet,  %nd  I  eould  not  belieYe  but 
that  he  bed  eet,  Ueoeufe  bi«  pule^were  atropg; 
that  was  one  reason  that  1  thought  bamuat 
eat. 

lA^.Jennir,  Did  yoa  aea  biln  the  laal  day 
of  the  fortnight? 

IJtmUw,  I  vw  just  going  to  dinner  when 
Dr.  MfMTtip  eame  to  wes  and  I  aaid  to  biuh 
l>r.  JIfartin,  let  ua  try  every  thing :  will  yon 
go  i^lon^  with  me  te  bim  ?  Saya  be,  if  |  go  be 
will  fiill  in  a  paaaion.  But  after  I  had  dined  I 
went,  and  enquired  about  him»  and  they  told 
me  he  had  straDge  moliona. 

Mr.  firodirick.  You  sajjr  ynn  reject  erery 
tbinff  except  that  of  bis  iaating. 

JJammoH^    Yea. 

Xn  C.J.  Doctor,  do  yon  think  it  ispewi' 
Ue  in  nature  for  a  man  to  fast  a  <brtnigbt  ? 

MomUtom.    I  think  not»  my  lord. 

I.  C.  J.  Can  all  the  Def  lis  in  HeU  help 
n  man  lo  fast  ao  long? 

Hamilton.  No,  my  lord,  I  think  not ;  and 
that  made  me  to  suitpeot  him. 

Mr.  Phipp$.  Do  yott  think  the  pnlae  of  a 
man  can  be  strong  when  be  haa  fatted  eight 
days  ? — Hamiitim.    1  tliink  not. 

Sir  Thomas  i»ane  called  and  sworn. 

Serj.  Jenner.  Sir  Thomas,  be  nleaaed  to  tell 
my  lord  and  the  jury  what  you  Know  of  tbia 
man. 

bir  J%o.  Xaaa.  It  waa  abovf  a  tweli^emontb 
ago  that  hia  master  brought  a  woman  before 
me,  upon  suspicion  that  she  waa  a  witch,  and 
that  she  hail  bewitched  bis  man  s  but  thare 
kaving  bevfi  a  trial,  I  ahall  wa?e  that  I  en-* 
quirrd  what  kind  of  life  he  had  lived ;  and  hia 
master  said  be  bad  behaved  himself  very  ci- 
villy, and  gave  bim  a  very  gwid  cbaraoler. 
He*  told  me  bow  grievously  be  bad  been  affliet- 
ed,  and  that  he  li^  been  six  nr  aeven  montha 
in  the  hospital,  and  had  fasted  a  great  while, 
above  eight  wedia,  and  bad  voided  and  vomitcMj 
Bins ;"  and  two  witneanea  swore  to  obaina  of 
hundreds  of  pins  that  came  from  bim  in  bis  ex- 
crements. And  it  seems  tbey  had  a  fancy 
that  scratching  Sarah  Merduck  Vfuld  give 
bim  relief,  and  they  were  ineameatwitb  me 
that  I  would  comaaand  thie  woman  |o  be 
acratebed,  and  I  appeal  to  tbeoi,  wliBihiar  1  did 
•ot  refuae  it.  I  aaid,  if  I  aboaJd  order  thia»  U 
would  be  an  assault;  but  if  she  will  fonsent, 
you  may  daii.  Snyasbe«If  I  may  beaeonaad 
hi  thjeluuive,  1  wUl  le|  hiai.  9t^B  1,  if  ye« 
do  it,  do  it  in  your  pwn  way :  there  are  several 
liere  thai  know  it  waa  an.  And  ahadidgiva 
Wreonaent;  andbeaoratcbidher.andl  pAad 
%way  bar  am  iMia  bia.    Tha  fitea  M 


br^andcbaaecbrangbtbiini  and  aa  anon  aa 
he  had  aoratcbed  this  woman,  be  toek  tbn 
brfad  and  cbeeaeand  eat  nrodigioualy ;  and  bn 
had  about  a  quart  of  drink,  and  be  drank  it  npr 
at  a  gulp.  1  asked  Nra«  ]V|ordnck,  and  her 
friends,  whether  tbey  did  ever  knovr  that  tbia 
fellow  had  got  any  money  by  these  tricks  ? 
No,  they  could  not  tell  of  any  ;  so  that  there 
appeared  to  be  neitbcp  prnnt  noc  fevenge  in 
the  case.  And  I  thouizht  he  could  not  be  anebi 
a  fool  to  pretend  all  this  for  no  end,  and  mo 
the  hazard  of  being  wh^pcd. 

L,  C.  J.  The  qaestion  is  not  whether  be 
shall  be  uunished  tor  a  tool ;  but  whether  lie  be 
a  knave?  Whalever  punishment  he  may  anf- 
fisr,  if  convicted,  doea  not  belong  to  you  to  de< 
larmine. 

Sir  Tho.  Lane.  I  sent  for  Mr.  Martiq,  ami 
I  sent  for  him,  and  I  sent  for  the  woman,  and  I 
examined  them  both  ;  and  Mr.  Mardn  told  me 
he  suspected  the  fellow  might  be  an  impostar, 
for  he  had  got  a  woman  to  be  scratched  ^r 
Sarah  Morduck.  And  be  asked  the  woma« 
that  Mr.  Martin  had  hired,  and  she  said,  in  her 
opinion  he  could  see  no  more  than  a  post. 

t.  C,  X  Call  Johnson  agavi.  Tbia  uuin 
scratched  you  ?  When  ha  bad  done  it,  did  ya% 
see  bim  aiterwards? 

Johnson.    Yes. 

L.  C.  J.    Were  bis  eyea  a^ien  ? 

Johnson.    Yes. 

L.  Q.  J.    But  could  he  see  ? 

Johnson,     No.     When  he  scratched 
they  were  shut. 

L.  C*  J'    F^'ery  body  can  see  w\wu 
eyes  are  open. 

Sir  Tho.  Xan«.  This  woman  said,  sbe  be- 
lieved be  could  neither  see  nor  bear  any  mere 
than  a  post. 

Martin.  It  was  aflrr  I  was  gone ;  I  heani 
nothing  of  il* 

Sir  Tho.  Lane.  I  sent  for  him  alW  tbaaxn*> 
nninntion ;  all  the  evidence  that  was  be^a  waa 
of  bis  ftm^ng. 

is.  C.  J.  Anne  Saloui  bow  long  did  yon 
watch  with  him  f 

Jimtoi^    Nine  weeka. 

X.  C.  J.  Waa  he  dumb  and  blind  so  long  ? 

£alen.    Ne^  my  lord. 

X.C.J.   How  long  did  he  fast? 

Eaton.   Thirteen  weeks  in  all. 

Serj.  Jsnnep.  Dkl  you  watob  with  bin  all 
the  time  ? 

Eaton.  Sometimea  by  night,  but  not  by  da}*. 

Heyoock  sworn. 

Seij.  Jirnnff.  What  da  you  know  of  tbia 
nsan? 

JBpcock.  I  aaw  this  naan  in  a  very  dreadful 
candiiion  since  the  Ual  assiaes. 

Ser|.  Jcmaer.  Wliera  did  yon  see  bim  P 

H^^eoek.  At  Mr.  WeUing's.  I  saw  hiia 
blind  and  domb^  and  hia  eyea  were  ready  m. 
alartoqaofbiabaadL 

Sag.  Jannar.  Bow  long  ainea  waait  tbak 
ya«  aaw  bim  than  f 

£#cack.    laaarhun  aeieaal  timaa  i] 
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tudftioa.  And  1  wta  oaee  in  eonptif « wlicn 
there  were  fimr  or  fire  to  hold  htm  inoit  bed, 
wherets  at  another  time  hja  had  net  half  the 
airength  of  a  man. 

L.C.J.  When  was  this  f 

Heycock.   Since  the  asaizea. 

Spurliug  awom. 

8eij.  Jenner.  What  did  yon  tee  of  thii 
pcnonr 

SjmrUng.  I  law  him  at  madam  Darenport'a. 

Serj.  Jenner.   How  often  did  yon  tee  him  f 

Spurling,   Three  times. 

Berj.  Jenner,  Did  you  watch  with  him  there f 

Spurling.  1  weot  to  see  him,  because  I 
Beard  he  was  under  a  snpematural  power. 

L.  C.  J.  What  do  you  think  that  was? 
Was  it  an  infernal  power  ? 

I^rling,   A  diaoolical  spirit. 

X.  CyJ.  Did  von  ever  hear  the  power  of  a 
diaboliod  spirit  described  ? 

Spurling.  But  1  suppose  those  that  are  un- 
der witchcraft  are  under  such  a  spirit. 

L,  C.  J.  But  can  a  diabolical  spirit  enable  a 
man  to  fust  forty  days  f 
'  Spurling,  1  cannot  tell  that.  I  was  ac- 
fuainted  with  one  that  was  under  a  supernatural 
power,  that  was  in  such  a  condition  as  this  man 
was. 

L,C.J.   Did  he  fast  too? 

Aturling,    1  know  not  that. 

L,  CJ,  1  never  heard  that  the  devil  ever 
Miade  such  a  bold  attempt. 

Spurling.  That  person,  the  deril,  acted  him 
io  aubtilly,  that  it  was  impossible  to  proaecute 
him. 

L.  C.  J.    How  could  yon  know  that  ? 

furling.  Because  when  his  eyes  were  shut, 
be  could  tell  any  man's  name  that  was  coming' 
vp. 

L.  C.  X  Was  not  he  very  well  pleased  to 
be  bewitched  ? 

Spurting,   No,  he  was  actually  possessed. 

L,  C.  J.    Was  he  sick,  or  out  ot  order  ? 

Spurling.  No,  my  lord ;  but  he  had  crooked 
pins  came  from  him. 

L,  C.  J.  Did  he  accuse  any  body  of  be- 
witciiinjc  him  ? — Spurling,  Yes. 

X.  C  J.  What  IS  become  of  that  person  he 
•caused  f — Spurling,   He  accused  several. 

X.  C.  J,    How  many  did  he  accuse  ? 

Spurling,  Five  women ;  espedally  one. 

L.  C.  J.   Where  is  that  woman  ? 

?urling.  8he  ia  deceased. 
C.  jT  Gentlemen  of  the  jury,  you  hate 
beard  a  ver^  lon^  and  tedious  e? idence.  The 
ladRn'mation  is  affainst  this  Richard  Hathaway, 
for  that  he,  with  an  evil  design  to  take  away 
Ae  life  of  Sarah  Morduck,  pr^eodtd  to  be  be- 
witched, and  to  have  fatted  for  a  oonmderable 
time,  being  not  able  to  take  any  sustenance  for 
divers  days ;  uay,  for  several  weeks,  whioh  he 
pretended  to  fast.  And  his  &sting  was  im- 
puted to  this  woman's  bewitching  him ;  that 
mm  did  not  pretend  to  last  a  consiiwrable  time ; 
that  he  did  procure  this  womaa  to  be  com-. 
■Mid  ftr  bang  a  wMii  that  sht  wv  in- 


dicted, triad,  and  acquitted,  is  plahily  proved  to 
you,  without  all  manner  of  question.  The  only 

aoestion  that  you  are  now  to  try,  is.  Whether 
liis  man  did  do  this  by  reason  <n  any  disability 
of  bis  mind,  or  delusion  that  was  upon  him ;  or 
did  counterfeit?  (what  was  the  reason  to  in- 
duce him  to  counterfeit,  does  not  appear,  whe- 
ther to  get  mone;y,  or  what  else,  will  not  be 
material ;)  but  if  uis  man  was  under  a  delirium 
of  his  mind,  and  did  fhncy  himaelf  to  be  be- 
witched, then  there  will  be  no  reason  to  con- 
vict him. 

Now  it  is  ur^^ed,  that  he  did  this  maliciously, 
and  whh  a  design  to  take  away  the  woman's 
life.  First,  they  tell  you,  that  this  man  had 
been  a  servant  to  one  Welling  a  blacksmith  : 
be  came  to  him  about  four  or  five  years  ago  ; 
then  he  had  fits,  and  was  put  into  the  hospital ; 
and  beinif  there,  he  pivtends  he  could  not  eat. 
After  that,  he  was  dumb ;  and  after  that,  he 
began  to  be  blind ;  and  being  blind  and  dumb, 
and  fasting,  these  were  looked  upon  to  be  the 
Uiree  tokens  that  he  was  bewitched.  Tlien  the 
man  had  a  fancy  that  he  was  bewitched  by  tbia 
woman,  but  for  what  reasons  does  not  appear ; 
but  his  fancy  appeared  to  be  verv  strong,  that 
she  brought  him  into  these  mischiefs.  There- 
fore he  must  go  and  scratch  her ;  which  he  did, 
and  presently  he  could  see  and  eat.  This  was 
looked  on  as  very  strange,  and  people  con- 
cluded that  thia  woman  was  the  cause  of  these 
maladies  that  were  upon  this  man.  It  seema 
that  this  scratching  was  thought  to  be  so  ef- 
fectual, that  he  was  well  for  awnl  six  weeks ; 
tHer  which  he  appeared  to  be  ill  again,  and  bis 
sight  and  his  stomach  were  gone  again,  and 
then  it  was  proposed  he  should  scratch  her 
again.  It  seems  that  before  that.  Dr.  Martin 
was  desired  to  come  to  him,  and  pray  with 
him,  and  he  did :  and  to  try  whether  be  was 
sensible  or  not,  he  took  him  by  the  band,  and 
by  the  signs  he  made,  found  be  was  sensible ; 
and  therefore  he  did  pity  bis  condition,  but 
could  not  tell  what  to  make  of  it  But  Welling 
bia  master  told  the  doctor  he  had  receive<l  great 
benefit  by  scratching  the  woman  befort;;  and 
thereupon  desired  she  might  be  scratched  again. 
But  he  suspecting  this  might  be  a  mere  coun- 
terfeit, ano  that  it  could  not  have  that  efifect, 
he  thereupon  geta  the  woman  seemingly  to 
consent  to  he  scratched,  being  resolred  to  try 
wh^iher  tliia  was  an  impostor  or  no.  And 
Hathaway  pretending  himself  to  be  blind,  gave 
him  an  opportunity  to  make  the  experiment ; 
fbr  lie  procured  another  woman  to  represent 
Sarah  Morduck,  and  she  consented  to  be 
scratched  in  her  stead ;  Hathaway  was  laid  up 
io  a  bed,  and  Sarah  Morduck  waa  in  the  room, 
and  spake  to  him.  It  waa  obaerved,  when  thin 
other  woman,  whose  name  was  Johnson,  was 
brought  to  represent  this  Morduck  to  Hath- 
away, she  put  her  hand  into  his,  and  then  h« 
examined  it,  and  her  wrist,  and  her  arm ;  and 
so  it  seems  he  bad  some  apprehensiooa  of  • 
design  to  impose  upon  him.  And  then  he  pro- 
eac£  Io  aoratob  thiat  other  woman,  who  take* 
it  psUMtiy,  til^theMMd  SMt  tmdy  tm  caaMf 
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aDd  tli«Q  iihe  was  Riidilenly  taken  away ;  and 
•ome  of  the  company  mid  the  blcKNl  is  come, 
and  presently  his  eyes  opened,  and  he  laid  hold 
on  Sarah  Mordurk,  and  seizes  her,  and  did  nut 
only  apiiear  to  see,  but  to  speak.  This  is  proved 
to  you  by  other  evidence  hebiiles  Dr.  Murlin. 
Upon  this,  savii  Dr.  Alartin,  you  are  mistaken ; 
you  have  deceived  the  world,  you  have  not 
acratched  Sarah  Mordiick,  but  another  womao. 
M'hen  he  understood  that,  he  was  very  much 
concerned,  and  seemed  to  begin  to  be  ill  afrain ; 
and  Welling^  said.  He  will  not  be  well  till  he 
hath  scratched  the  right  woman ;  so  to  ap- 
pearance he  fell  ill  again.  You  have  heard 
now  the  matter  had  been  carried  on  afterwards ; 
for  many  looked  on  this  blindness  and  fasting 
as  an  errant  im|>08ture.  Welling  and  his  wife 
complained  to  Dr.  Martin,  saving,  You  have 
undone  us  all,  and  our  family  too.  What 
should  lie  the  meaning  of  that  ?  What,  be- 
cause he  bad  discovered  a  cheat,  therefore 
the}'  were  undone.  It  stemed  likely,  that  if 
it  were  a  cheat,  and  Welling  not  oonscious 
to  himself  of  carrying  it  on,  be  need  not 
have  been  concerned  at  it.  Hut  they  rest  not 
here,  the  woman,  Sarah  Morduck,  must  be 
scratched  again ;  whicli  was  performed  with 
violence,  against  her  consent ;  and  the  woman 
being  pursued  by  the  rabble,  not  able  to  live 
quietly  in  SouthvTark,  was  forced  to  go  on  the 
other  bide  of  the  water,  and  take  a  lodging  there 
for  her  security ;  where  she  was  again  pursued, 
and  assaulted  by  Hathaway  and  others,  in  a 
riotous  manner,  m  onlcr  to  scratch  her  again ; 
and  though  compkiint  on  her  behalf  was  made 
of  this  violence  to  sir  Thomas  Lane,  he  did  not 
think  fit  to  give  her  any  relief,  being  (as  it  seems 
upon  some  evidence)  possessed  with  an  opinioo 
that  there  might  be  some  grounds  for  pursuing 
this  woman  in  that  manner.  She  was  carried 
before  him,  and  he  being  informed  that  this  fel- 
low could  not  eat  nor  drink,  thereupon  it  was 
thought  convenient  by  sir  Thomas,  in  order  to 
make  a  full  discovery,  that  she  should  be 
scratched  again ;  and  accordingly  she  was  per- 
suaded to  submit  to  be  scratchetl,  and  presently 
ai\er  the  scratching,  Hathaway  did  eat  and  drink 
very  greedily ;  and  thereupon  this  woman  was 
committed  to  prison.  This  was  thought  a 
great  evidence  of  this  man's  being  bewitched 
by  tiiis  woman,  Sarah  Morduck.  What  rule 
lliey  have  for  it  cither  in  philosophy  or  divi- 
nity, I  cannot  tell.  There  was  a  trial,  and  the 
woman  was  acquitted,  and  upon  full  evidence. 
He  then  pretended  to  have  lasted  for  a  long 
lime.  That  of  our  Saviour's  fasting  forty  days, 
is  mentioned  in  scripture  as  miracoloos,  and  an 
effect  of  divine  power,  being  one  evideuoe  of 
the  truth  of  the  Christian  religioD.  Who  caa 
imagine,  that  without  such  assislanee,  a  mao 
can  fast  forty  days,  or  above,  and  yet  continiM 
in  heakh  ?  J t  is  not  within  the  compass  of  oiy 
understanding  to  conceive  it :  I  must  leave  you 
to  consult  your  own,  and  to  consider  with  yonr^ 
selves,  whether  you  have  any  evidence  to  in- 
duce you  to  believe  it  to  be  in  Ae  power  of  aH 
Ike  vitcbea  in  the  world,  or  all  tbt  Oer ila  ia 


Hell,  to  enable  a  man  to  fast  beyond  the  usual 
time  that  nature  will  allow ;  tliey  cannot  invert 
the  order  of  nature :  and  if  the  thing  be  impos- 
sible, and  he  endeavour  all  this  while  to  make 
the  world  believe  he  has  fasted  so  long  a  time, 
it  is  most  evident  he  is  a  cheat ;  for  he  must 
contrive  to  have  some  victuals  some  way  or 
other  secretly  conveyed  to  him  ^  of  which  the 
iinpussibiliry'of  his  being  able  to  fast  so  long  is 
a  demonstration.  But  notwithstanding  this 
trial,  and  that  this  woman  was  acnuitt^,  yet 
this  matter  must  lie  carrried  on  still.  He  was 
baile<l  out,  and  then  returns  to  his  fits  again  ; 
and  though  then  he  waM  not  blind,  or  pretended 
to  lie  KO,  yet  he  seemed  to  fast,  and  to  be  dumb 
again  lor  a  long  time.  This  made  a  great 
hubbub  about  the  town,  and  tlie  people  cla- 
luoiired  that  the  man  had  injustice  done  bins 
in  the  trial  at  the  assizes ;  and  reports  were 
spread,  that  the  woman  was  acquitted  by  favour 
or  con  option  both  of  judge  and  juiy.  Upon 
this  account,  the  woman  was  pursued  by  a 
rabble,  and  came  to  be  in  imminent  danger  of 
her  life.  Wherefore  it  was  thought  highly 
necessary  that  the  prosecution  against  this  man, 
and  others  concerned  with  him,  should  be 
speedy ;  and  thereupon  he  was  apnreheodcd. 
and  bound  to  appear  in  the  King's-bench,  aac 
there  he  pretended  still  to  be  diinio.  His  boil  de- 
livered liim  up,  and  be  was  sent  to  the  Marshal- 
sea.  There  he  lay  without  eating  or  speaking 
for  some  short  time,  till  it  was  coosidered,  that 
if  be  was  under  any  real  affliction,  it  was  proper 
he  should  be  uniHT  the  care  of  some  proper 
person :  therefore  he  was  put  to  the  house  of 
Mr.  Kensy,  a  cUirurgeon  in  Fetter-lane,  who 
was  ordered  to  take  care  of  him,  and  use  him 
well ;  also  to  watch  him,  and  endeavour  to 
make  a  discovery  of  the  truth  of  his  conditkwu 
He  was  delivered  into  his  hands  tlie  firbt  of  No- 
vember last.  The  people  of  the  house  took 
care  of  him,  and  he  fasted  from  Saturday  ciU 
Monday ;  and  Mr.  Kensy  asked  bim  hosr 
many  weeks  he  had  fasted,  he  ooonled  Ob  his 
fingers  twelve :  but  Mr.  Kensy  thought  he  did 
not  deal  truly,  but  had  a  mind  to  impose  upoa 
the  world,  and  therefore  he  locks  him  up.  Ho 
eat  nothing  all  SatnnUy  and  Sunday :  but  Mr* 
Kensy  found  he  had  made  water,  tor  he  disoo- 
vered  the  rug  or  counterpane  or  the  bed  to  be 
wet ;  and  that  it  appearod  to  come  from  the 
tester  of  the  bed :  he  made  water  it  seems  ia 
an  old  bos,  and  set  it  over  the  bed.  Drink  was 
offered  him,  but  he  refused  it.  Afler  thisMr. 
Kensy  makes  use  of  this  stratagem :  be  pra- 
tenik  to  quarrel  with  hii  makl,  and  ffives  her 
reproachlul  language  in  tlie  bearing  ef  Hatha- 
way ;  calling  her  hypocrite,  like  unta  him.  Al 
which  the  wSm  seemed  to  be  provoked ;  and 
out  of  revenge,  to  prevent  her  naslsr's  desiga 
in  making  a  disoovcry,  slie  takes  an  opportu- 
aity  and  says  to  hiia,  take  heed  of  my  master, 
he  will  betny  yaa.  And  she  bad  iasiooated 
herself  so  far  into  him,  that  he  began  to  truil 
ber.  She  ipve  him  od  the  Monday  a  glass  of 
brandy,  whidi  be  drank ;  and  a  pieea  m  pud* 
dmgt  mkkh  ho  raeeirsd  aad  p«t  into  Wi 
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tooeket;  .Qikl  aflerwarila  a  tnast  Md  b^r,  which 
m  cut  and  drank,  and  alW^tfnls  In!  emitcly 
IfMted  this  woman.  And  4lay  by  day  lie  did 
Ml  |ilentif ulty  fin-  several  days  loi^etber  in  bet 
preaence,  tn)m  Tuesday  to  Friday  se'enni^it 
tatlontng,  thinkihff  Mr.Kensy  did  not  sec  him ; 
bnt  lie  bein^n  a  secret  place,  uodi^cnvered  by 
Hathaway,  did  see  him  eat  and  drink  several 
daj'a,  sometioDM  he  drank  so  much,  that  he  was 
fiedbctly  dniiik  :  and  all  this  while  he  |iretend- 
«d  to  fast,  thonirh  divers  others  besides  Mr. 
Kensy  uiid  the  maid  were  witnesses  to  his  eat- 
ing and  drinking^.  Then  it  was  ihou|^ht  to  be 
time  to  discover  this  to  the  world;  and  he  was 
told  plahdy  by  Mr.  Kensv,  thnt  he  was  disco* 
tered,  and  it  he  would  telf  the  truth,  he  should 
ba  pardoned,  seeing  he  ciiuhl  carry  it  on  no 
kNif  er.  Now  it  is  filain  this  man  had  <3nnnter- 
failed  daring  Ihe  time  he  was  at  Mr.  Kensy 's ; 
tlimigh  thai  particular  lime  be  not  laid  in  the 
information,  yet  it  is  a  continuance  of  that  time 
which  fs  laid  therein. 

And  if  lie  was  an  impostor  by  pretcndingf  to 
have  fa^ed  while  he  was  at  Mr.  Kensy 's 
bmnc,  I  leave  you  to  comtider  whether  lie  was 
Aot  89  all  the  while  hefiite.  You  hear  \Yliat 
Niaaa^Qmeiit  there  hat  been,  bow  he  was  at 
l¥ellrfi|f*t  home,  how  pins  were  pretended  to 
rcune  from  him,  how  they  were  made  use  of, 
ami  eharms  sewed  to  him.  Yon  hear  how 
aome  lime  ago  one  Mr.  Bateman  came  to  him, 
hearing  at  tlie  begfinnmg  M'  the  business  he 
f  omited  pins :  He  saw  fiome  on  the  groumi ; 
when  he  vomited  a  consideratile  [number,  they 
were  linked  up  together :  for  it  is  hard  to  ma- 
iMtfe  so  many  kMae  pint ;  but  when  they  are 
linked  together,  they  are  the  easier  to  manage 
'm  tba  mouth.  Here  he  pretended  to  vomit 
mna,  and  would  be  still  putting  his  hamls  to 
hia  pocket,  and  Mr.  Bateman  fancied  he  pnlled 
them  out  from  thence.  Therefore  he  took  the 
ehamber  pot,  and  would  not  let  his  hamls  come 
near  it ;  then  he  vomited  no  pins  there ;  and 
he  searched  his  nockefa,  and  there  were  grcnt 
quantities  of  pins  found  therein ;  neither  ilid  lie 
at  anv  time  seem  to  vomit  any  pins,  until  he 
iMd  drank  a  dranglit  of  ale.  But  notwiih- 
sCoading  all  this,  there  are  people  that  come  and 
let!  voa  that  he  was  sick ;  ne  was  disturbed, 
and  had  these  fits.  One  woman  tells  you,  she 
haa  walclied  with  him  aereral  times;  some- 
tiniea  by  oighl :  Another  woman  tells  you, 
ilMt  aha  watched  him  when  the  other  did  not, 
and  sometinua  by  day ;  and  that  he  did  not 
eat,  but  wat  aiok,  and  ant  of  order.  And  ano- 
ther teila  you,  he  taw  him ;  thai  he  was  in 
mat  diaorder,  threw  himself  backward  and 
mward,aml  woold  turn  hlafaee  round  towards 
biaback;  aud  that  be  was  Mind,  Ihoiisb  hit 
eyaa  were  onett.  But  how  oonhi  be  tril  that 
be  w«t  blind  P  Md  be,  When  I  [lulled  him  bj 
hiaey»4ida,hiBeyeBdidoot8tir;  and  therefore 
be  iflfhrt  that  be  was  blhid.  And  then  tbej  gite 
you  an  aoeaiint  that  he  waa  in  tbe"  botpital  fire 
naaths;  and  that  he  waa  weak,  and  fluent  upon 
biaanclea,andbadquKluRlfergifeiiblni;  and 
Hmm  be  ky  ft*f e«  av  a%IMqf8,  MddM  tfot  cat ; 


bet  theti  there  itran  too  apprehension  af  witeb- 
erafi.  Aud  ane  Mr.  I9mith,  au  apothecary,  a 
witaeM  called  aa  hit  part,  and  a  oeighbuur^ 
said,  he  knew  bim  four  or  live  years  ago }  aad 
that  Hathaway  was  then  with  his  maaier  ami 
had  flit,  and  wonM  fall  down,  aud  Keem  to  be 
dead ;  wh«tlirr  he  was  really  sick,  or  counter* 
feited,  he  cannot  tell ;  be  applied  his  cupping- 
glassea  to  him,  qiid  presently  hroaglit  hiti  to 
himself.  This  is  one  of  hit  owu  witnesaes. 
And  then  there  is  Mrs.  Willoughby ;  she  aaw 
him  in  hs  master's  houae,  and  she  auid  bis 
breath  made  a  noiae  like  flic  barking  of  a  dog» 
and  she  belierbd  he  was  bewitchc«l,  for  she  her« 
self  had  been  bewitched  and  was  made  to  fly, 
and  she  lanciea  he  was  bewitched,  hecauae  of 
his  breathing  in  that  manner.  And  then  they 
tell  you  Wbat  eare  was  taken  of  him,  and  he 
was  put  into  an  empty  bouse  about  nine  or  teu 
days,  ami  one  man  watchrd  with  him  by  day, 
and  eiiofher  by  night,  and  bow  they  came  19 
do  that :  And  they  swear  they  ncrcr  aaw  hitn 
eat  or  drink  all  that  time ;  but  they  say,  he  did 
aereral  timet  vomit  pins  in  that  time ;  but  it 
teems  he  was  put  there  merely  out  of  charity, 
the  parish  wooM  not  be  charged  with  bim: 
Then  they  teltyoa  there  wore  people  appointed 
te  watch  with  him,  there  were  two  chamber* 
pota,aBd  m  one  there  were  cxcrement9,and  there 
were  pins  in  it,  and  hair,  aiMl  a  piece  of  a  nail, 
but  after  he  sat  on  the  second  pot,  there  waa 
nothing  found  therein ;  but  they  condnde  him 
bewitched.  Then  there  are  otnera  that  say  be 
lay  as  dead,  aud  that  ihcy  took  out  of  hit  month 
several  (tins.  And  then  you  have  an  aecoimt 
af>er  the  trial,  what  happened  at  Mrs.  Da? en- 
nort's,  where  he  waa  tent  by  Dr.  Hamihon  to 
be  triad  whether  he  was  an  impostor  or  net. 
She  says,  she  watclieil  with  him  herself  aome- 
times,  another  wonmn  at  other  times,  and  ano- 
ther at  other  limes,  and  that  ttiey  could  never 
perceive  tliot  he  eat  any  thing.  But  there  ia 
one.  Mr.  Daren  port  that  waa  with  him  aome 
other  times,  but  he  is  gone  to  sea,  and  could  net 
appear.  Then  comes  in  at  last  Dr.  Hamilton, 
and  he  tells  you  he  was  by  when  this  matter 
Was  brought  before  air  Thomas  Lane,  aad  he 
cotihl  not  tell  what  lo  think  of  his  fasting,  but 
as  to  his  fits  and  the  pins,  he  says,  those  may 
be  easily  counterfeited  by  legerdemain  trioks  ; 
but,  saya  he,  fasting  for  so  long,  as  aome  peo- 
ple didbefiete  he  did,  is  more  than  nature  can 
near ;  nobody  can  think  the  def  il  baa  auch  a 
power  to  enable  a  man  to  ondergo  it.  Tridie 
the  devil  may  play,  but  not  work  a  miracle ;  if 
is  not  to  be  Ihongfat  that  God  should  iel  biaa 
loose  so  far.  This  it  the  sum  of  the  natter  r 
bis  pretending  to  be  dumb  and  Mind,  and  tat 
fast,  and  to  be  natoi^  to  hit  speech,  bir 
tigbt,  and  stomach,  by  scratching  tlua  wo- 
man, ia  folly  proved.  Yon  are  to  ceiiaider 
whether  he  did  labour  under  these  inArmittea, 
or  eonnterfeited  them,  and  whether  aoiaicb- 
ing  and  drawing  bkiod  of  the  old  woman 
could  be  effectnalto  the  cure  of  them,  if  they 
bad  been  real.^  If  not,  thenittt  aaneagfargu- 
laeiH  thai  tbeie  tfUnnitKa  were  codilMMttfat 
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Hli  tenlclMif  ind  drawhuj^  Uood  of  ■  itnBige 
voflMMy  iMteM  of  Strtb  Mordiick,  did  seeoi 
to  •? ail  bim,  m  moeb  m  it*  b«  bad  scratcbed 
h«r,  outil  be  aaderMood  be  waa  imposed  upon } 
lbe»  he  aeemed  to  relapee  to  bis  fonner  oon- 
ditioB.  You  will  reroember  what  peiNd  at 
Mr.  Kensy'f »  aod  tbe  manner  of  vomiting  of 
pina  as  was  pretended.  You  are  to  consider 
wbetber  tbis  man  was  mm  ccmpot  metUkt  or 
ander  a  delusion ;  tbereibre  1  sliall  spare  trou- 
bling you  witb  mere  words,  but  leare  it  wbollv 
to  you.    If  yon  do  believe,  upon  tbn  wboM 


matter,  tbat  tbis  man  bas  imposed  upon  tbe 
magistrate  and  on  tbe  world,  or  eodeavoured, 
by  oooolerfeiting  these  infirmities,  to  persuade 
people  to  believe  tbat  this  woman  was  a  witeb, 
and  bad  bewitched  biro,  then  there  is  all  tbe 
reason  that  can  be  to  find  him  guilty.  But  if 
yon  heliere  he  did  not  counterfeit,  or  that  be 
was  turn  compo$  m€Hti$t  or  under  any  kind  of 
delusions,  you  mast  acouit  him. 

Tbe  Jury   consultoa,  and,  without  going 
ftom  thn  bar,  brought  bim  in  Guilty. 
(Sie  the  next  Case.) 


428.  A  short  Account  of  the  Trial  held  at  Surrey  Assizes,  in  the 
fiorough  of  South wark:  on  an  Information,  against  Richard 
Hathaway,  Thomas  Welling,  and  Eliza  bi:th  his  Wife^^ 
and  Elizabeth  Willougmbt,  Wife  of  Walter  Willoughby, 
for  a  Riot  and  Assault,  &c. :  1  Anne,  a.  d.  1703. 


March  26. 

The  InfbrmatioD  sets  fbrtb*  that  tbe  delc*^ 
daats,  with  divers  other  persons,  tbe  26th  of 

•  Tbe  Reeord  is  as  fbUows : 

flfiGDU  V.  Hathaway,  1  Anne. 

flkirr'  tf.  Memorand',  &c.  miod  qaidam 
RichanI'  Hathaway,  nuper  de  oootbwarfc  ia 
caw'  Surr',  Laborer,  Thomas  Wellyii,  et  al', 
0tiin  dirersis  aP  personis  «deiD  Attorn'  Gene- 
ffal*  ignotis,  95  die  Septemb',  anno  regoi  dieti 
Dom'  Regis  nuoc  13  apod  Soothwark  pnsdict'. 
Id  com'  pnsd',  ri  et  amiis,  &c.  illicite,  riotose  et 
vsotese  sese  assemblaTer',  et  fnagoam  aflraiaoi 
at  riotain  adtuneet  ibid'  fecer*,  etsic  assemblat' 
cxnteu',  ▼!  et  armia,  ^e.  acltouc  et  ibidem,  ia 
ie  super  quandam  8aram  Bfordnek,  uxor'  eu- 
joadam  Bdwardi  Mtirdaek,  onper  de  eadem, 
Waterman,  adtunc  et  semper  aotea  ibid'  exis- 
laa',  foemio',  bonestam,  et  son  Sagam,  nee 
VB^oaai  Ifaffiaro  (Angliee  Witcberaft)  incan- 
tameotam  (Anflioe  iDebaotmeDt)  locantameii- 
tam  (Aoipbce  Charm)  Fascinatieo*  (Anelice 
Ssroery)  ezereen',  in  paoe  Dei,  et  dioti  0om' 
Rcfis  adtnoc  et  ibidem  existen',  insult'  fiecer*, 
«l  m  iotqno  pretexto,  eontra  legem,  tentand' 
an  pnsd'  Sara  adtunc  fbit  Saga,  eod'  Richardo 
adtaao  et  ibidem  fah»,  nequit',  scien',  et  mali- 
iNse  pffntendeo'  et  asserea'  seipsam  per  eand' 
flaram  ftacinatunr  fuisse,  ubi  rerera  ipse  pned' 
lUebardua  nulla  mode  onquam  fascinat*  fuN, 
at  adtunc  et  ibid'  bene  aciebat  seipsam  OHnime 
iMMtt'  foiaM,  Tel  ease,  ipaam  naram,  adtunc 
«t  iM'  Terbaraf ',  acalpser*,  ▼utneraYcr',  et  ma- 
klraclaf  er*,  ila  quod  de  vita  ^us  maxime  das- 
pfaiisiui^  at  aba  eaotmia  eidem  Sarv  adtunc 
«l  ibid*  rntolar*,  ad  gimte   damponm  ipatos 


in  contempt*  dicti  Dom*  R^is  none,  et 
^  pacem  caroii*  et  dignitaif  auaa,  Sw.    Xt 
Mom*  didi  Dana*  lUgia  none  gcoaMf' 
vhariiia  dat  cur'  hie  ioleUigi  al '  ^ 
?0L.  XIV« 


September,  io  the  12th  year  of  king  WillauB» 
at  oouthwack,  in  a  riotooa  and  unlawful  man- 
Bcr  aaaembled  tbemselrcs,  and  made  a  great 

praed'  Richard',  et  al',  &c.  cum  dirers'  al'  per- 
son' eid'  Attorn'  general'  ignotis,  It  die  Febr*, 
anno  regni  dicti  Dom'  Regis  nunc  12  soprad', 
apod  Sbuthwark  pned',  in  com'  prted',  ri  ei 
armis,  &e.  riotose,  routose,  et  illicite  sese  as- 
semblarer',  et  magnaro  aflfroiam  et  riotam  adtunc 
et  ibid'  fecer',  et  sic  assemblat'  existen',  ri  et 
armis,  Sec.  adtunc  et  ibid'  in  et  super  prcd* 
Sarani,  io  |iaoe  Dei  et  dicti  Dom'  Regis  adtunc 
et  ibid'  existen'  insult'  tecer*,  et  ipsam  Saram 
adtunc  et  ibid'  rerbcrarer',  scalpser',  Tulnera- 
▼er',  et  maletractarer',  ita  oood  de  vita  ejoa 
maxime  desperabatnr,  et  at'  enormia  eidiem 
Sere  adtunc  et  ibid'  intnler',  ad  grave  damp- 
num  ipsius  Sane,  in  contempt'  dicti  Dom* 
Regis  none,  at  contra  pacem  coron'  et  dig- 
nitat'  soas.  Et  idem  Attorn'  dicti  Dom^ 
R^s  nunc  general'  ulterins  dat  cur'  bic  in- 
telligi  et  inrormari,  quod  pned'  Richardns,  et 
al*  £c  cum  dirersb  al'  person'  eidem  Attorn* 
General'  ignetis,  pastes,  seil*  pr»d'  11  die 
Febr*,  anno  12  ult'  suprad',  apud  Southwork 
pned*  ia  com'  pned',  vi  et  armis,  &c.  adtunc 
et  ibid'  ia  et  super  nned'  Saram  insuh'  fecer*, 
et  ipsam  Saram  aotnnc  et  ibid*  rerberaTer*, 
acalpser*,  Tidnerarer*,  et  naletraotarer',  ita 
quod  de  nta  e^  deaperabator,  et  alia  enormia 
eidem  Sara  adtunc  et  ibid*  intoler*,  ad  grare 
dampnnm  ipsins  Saras,  iu  ceolampt'  dieti  Dom* 
Regis  nunc,  et  contra  pacem  dicti  Dom'  Regie 
none*  coron'  et  ^gnitat* auas,  ^.  Undo  idem 
Attorn*  dieti  Dom*  Regis  nunc  general',  nro 
eodem  Dom*  Rege,  pci*  adrisamentum  cur*  nia 
in  pftsmtasis,  et  debitom  legis  proressum  rer- 
sns  pralbt*  Ricbardum,  et  al'  Sut.  in  hoc  parte 
fieri  ad  fesMdand*  diatn  Oom*  Regi  da  at  in 
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affray  and  riot,  and  upon  one  Sarab  Mofdnck, 
the  wife  of  Gdwanl  Murdock,  being  an  honest 
woman,  and  not  a  witch,  nor  e?er  usin&r  witch- 
cratt,  inchanttneot,  charm  orsorcery,  did  make 
an  aasanlt,  and  under  a  wicked  colour,  ag^ainst 
the  law,  to  try  mhether  the  naid  Sarah  was 
then  a  witch,  (the  defendant  Hathawav  then 
fklily  and  malieiouslv  affirming^  himself  to  be 
bewitched  by  her  the  snid  Sarah,  thous^h  in 
troth  he  was  never  bewitched,  and  well  knew 
himself  not  to  be  so)  her  the  said  Sarah  did 
then  and  there  scratchy  wound,  &c.  against 
the  aeace,  ^. 

The  information  further  sets  forth,  that  the 
•aid  defendants,  the  lllh  of  February,  in 
the  19Ui  year  of  king  William,  at  South* 
wark  aforesaid,  assembling  themselves  toge- 
ther riotously  and  unlawfully,  did  then  and 
there  make  a  great  affray  and  riot,  and  also  as^ 
aaulted  the  said  Sarah,  and  licat,  scratched  and 
wounded  her,  in  contempt  of  the  King,  and 
•gainst  the  peace,  &c. 

The  information  further  sets  forth,  that  the 
said  defendants  the  said  11th  of  February,  did 


of  London.  These  matters  being  acted  hw 
public  authority,  gave  the  licentious  mob  socn 
a  confidence,  that  even  afler  the  woman  was 
tried  and  acquitted,  and  the  defendant  Hatha* 
way  committed  for  an  iropoator,  yH  he,  with 
the  other  defendants,  did  again  in  a  riotoutf 
manner  assault,  scratch,  and  wound  the  said 
Morduok,  and j>ursued  her  af\er  a  cruel  man- 
ner from  day  to  day,  till  they  were  taken  int« 
custody,  in  order  to  be  punished  for  the  same. 
For  wnich  several  barlnrous  facts  the  dcfen* 
dants  were  then  to  be  tried. 

Then  the  Counsel  for  the  King  called  their 
eri'lence  to  prove  the  several  branches  of  the 
information. 

Sarah  Marduek  bdnff  called  and  sworn,  de« 
noMd  to  this  effect :  That  in  Se|itember  last, 
Richard  Hathaway  came  to  this  informant  in 
Surrey,  as  she  was  opening  her  window,  and 
beinff*  behind,  scratched  her  face  in  a  very 
cruel  manner,  and  forced  out  one  of  her  teeth, 
and  carried  away  her  oloaths.    And  upon  the 


ult  the  said  Sarah,  and  wounded  her  the  11th  of  February  last,  Thomas  Osboum,  Tho- 
mas Hatton,  with  four  other  persons  unknown, 
all  in  diaguise,  came  to  this  informer's  h<Mise  in 
Surrey,  and  forced  her  out  of  her  house,  and 
carritM  her  to  the  house  of  Thomas  Welling, 
who  is  master  to  the  said  Richard  Hathaway  ; 
and  there  the  said  Huthaway,  bv  ttie  cuoou- 
ragement  of  the  said  Osboum  and  Hatton,  and 
Uie  rest  of  the  company,  did  again  scratch  this 
informant  in  a  most  bariiarous  manner ;  and 
afterwards  Elizabeth,  wife  to  the  said  Thonuis 
Welling,  ft II  upon  her  and  scratched  her  in  m 
UiOfi  cruel  manner,  and  tore  her  face,  and  tort 
off  her  head- cloaths and  hair;  and  then  thm 
said  Thomas  Welling  gave  tiiis  informant  two 
or  three  kici»  on  her  belly,  and  threw  her  oa 
the  ground  and  stampt  upon  her,  and  so  much 
bruistd  her,  that  abe  was  forced  to  keep  her 
bed  for  about  a  fortnight.  And  this  informant 
furtliei*  deposeth,  that  in  September  last,  on« 
£liaabelh  Willougbby,  the  wife  of  Waller 
WillougUby,  came  to  this  informant's  house  in 
Surrey,  and  brought  a  great  many  persons  on* 
known  to  this  mformaot  with  her;  and  the 
said  Elizabeth  gave  this  informant  several 
blows  with  her  fist,  and  would  have  palM 
her  out  of  her  house,  lor  him  the  aforenid 
Richard  Hathaway  to  have  scratched  hetf  h% 
standing  at  a  comer  hard  by,  but  was  pre* 
vented  by  Mrs.  Sarah  Hall.  And  fmther  saith, 
that  in  the  month  of  Sentember  hnt,  alio 
having  occasion  to  go  into  Newgate-marKCt,  • 
boy,  his  name  is  John  Hopkiu,  called  out, 
saying,  there  goes  the  old  witch ;  whsrieopoB 
a  grtat  company  of  peoule,  in  a  riotous  manner^ 
flocked  about  her,  and  tbreatened  to  throw  her 
into  a  horse- pond:  and  this  inlbrmant  being 
got  into  an  ale-hoose  by  the  assbtance  of  aonin 
women,  avoided  the  fury  of  the  labMtf,  others 
wise  she  bad  been  mnnlered,  aa  she  wMj  be» 
Keves;  and  afterwards  Mr.  Bmrd  iier  uad* 
jgid,  with  otfaees  hia  iltMtinti,  cut  art 
f»ywl" 


aaid  Sarah,  against  the  peace,  5cc. 

The  defeiMants  pleiuled  not  guilty,  and 
issue  was  taken  thereupon.  The  counsel  for 
the  king  o|if  ned  the  case  to  this  effect :  That 
the  defendants'  case  was  the  same  in  the  other 
information.  Hathaway  pretended  himself 
bewitched,  and  the  contnvance  was  carried  on 
by  the  other  defendants  and  divers  others ;  but 
whetber  for  the  hopes  of  getting  money  by 
it,  or  out  of  malice  to  take  away  the  poor 
woman's  life,  or  what  the  desiipi  was,  was  not 
then  known ;  but  it  was  certain  that  several 
riots  and  assemblies  were  made,  and  great 
numbers  of  |)eople  came  together  in  a  body  at 
several  times  to  Monluck's  house,  and  in  a 
violent  manner  entered  the  same,  and  by  force 
look  her  out  and  carried  her  awny  to  the*  defen- 
dant Welling's  house,  where  the  defendant 
Hathaway  scrstched  her;  and  the  otber  defen- 
dants also  in  a  very  i)ar(>arous  manner  beat  her, 
palled  out  her  teeth,  tore  her  face,  hair  and 
clothes,  threw  her  on  the  ground,  stamped  upon 
ber  belly,  and  threw  her  into  the  street,  where 
•he  lay  as  murdered,  until  taken  into  a  neigh- 
boar's  house;  which  the  defendants  and  others 
in  a  riotous  manner  beset,  and  threatened  to 
pull  it  down,  unless  Morduck  (the  pretended 
witch)  was  again  delivered  to  them.  These 
fiots  and  assaults  happened  to  be  encouraged 
hy  an  accident,  wbicn  fell  out  as  Morduck  was 
foinff  through  Newgate- Market,  where  the 
neo|de  crying  out,  a  witch,  the  rabble  seized 
ber,  and  tmeateoed  to  throw  her  into  a  horse- 
pond  ;  that  one  of  these  riotera  being  taken 
nway,  was  carried  before  a  magistrate  in  the 
«ity,  but  he  was  so  fn  from  taking  notice 
thereof,  that  he  declared  that  there  was  cause 
enough  for  it ;  and  being  desired  to  aak  the 
pers(»u's  name,  refused  it ;  but  the  same  ina- 

S'strato  afVerwards  ordered  the  defendant  Ua- 
away  to  scratoh  Morduck  in  bis  prsaencc, 
when  wera  also  piwcnl  ioiBe  of  tba  JUtnMo 
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,  Sank  Hall  wu  tb«  next  wiIbmi,  who  ciid, 
diU  in  Septamber  lT0O,atMul8  iotbefore- 
noon,  the  defttidAM  Willousbbjt  came  witli 
UMbawajr  uhI  «tben,  prMeoiUag  to  buy  fruit 
of  Uvcdock,  Hd  told  Horduek  ihe  cuoe  i« 
ba*e  her  out,  ibal  Hatbawav  niigbt  icratcli 
hv,  aattWUtouafaby  MrudiMotduck  aereral 
blona,  and  fbread  ber  odI  of  doon,  before  Hall 
could  Mme  to  ber  aiaiitaDcc,  who  with  dif- 
ficulty ftoX  Horduek  into  her  bouse  again; 
opOD  vhich  the  defeodaots  Willuughby  and 
Hathaway,  and  oihen,  beaet  her  boiue  and 
Ifareatened  to  poll  it  down,  unleai  they  had 
Uorduck  delirsed  to  them ;  but  Hall  callii^ 
up  her  husband,  who  waa  a-l>ed,  tbo  penon 

Robert  Adami  tad  JohnBoairer,  holh  watet- 
nen,  declared,  that  plying  for  their  fare  at 
Haaoii'a  Stain,  they  uw  the  defendant  Hatha- 
way come  behind  Mordnck  as  the  wi*  Meoinr 
ber  window,  and  took  her  about  the  neck  with 
me  arm,  and  pulleil  ber  almost  to  the  ground, 
and  Bcratched  her  face  in  teicral  places  till  the 
blood  came,  and  tore  her  mouth,  and  tore  her 
bood  and  liead-cloatha  ftom  her  bead ;  and 
being  taken  off,  Mordnck  gatintoanc^banr'a 
bonae,  whotn  Hathaway  would  have  jiunued 
in  at  a  window,  had  not  Adama  iliipt  him. 
To  prore  the  Biat  and.&Mault  in  Feb.  1700, 
SaraA  Morduck  declared,  that  the  11th  uf 
Febniary,  1700,  TboraaB  Oiboum,  Thomai 
Hatton.wirh  lour  utheri  unknown,  alldiiguised, 
came  to  and  forced  her  out  of  her  home,  aod 
carried  her  to  the  house  of  the  defendant 
Welling,  Hatliatray'a  mailer;  where  Hatha- 
way, by  the  eocotiragenient  of  the  comMny, 
scratched  ber  barbarously,  and  after  that,  Wcl- 
lui^a  wife  acratched  her.  and  tore  her  hair.and 
we,  and  pulled  off  her  head-cloaths ;  then 
Welling  kicked  her  two  or  diree  limaa  on  dw 
bdly,  and  threw  her  on  the  ground,  and 
■tainped  on  har,  and  hruiied  her  ao  much, 
that  die  was  forced  to  keep  ber  bed  for  a  fort- 

*  His.  UaUvH,  that  in  Fdraary  ITOO,  in 
the  erening,  tereral  penont  iinkDowa  came  to 
ber  bonis,  and  forced  Morduck  from  theoce, 
and  carried  her  to  Wallii^a  (m  abo  was  told) : 
That  aboiu  half  an  hour  aAer,  Morduck  waa 
«art  into  the  altcet^ud  beJog;  nccired  into  a 
ndghboar's  bouae.  Hall  went  to  ber,  and  Ibnnd 
bar  &oe  aiiich  ton,  in  m  inoM  bwfaanNii  inan' 
■cr,  aod  ber  legs,  arm^  and  body  croeUy 
bnUaed  and  black. 

Then  the  coonsd  called  witnessea  to  prttre 
the  third  part  of  the  infortnatioD. 

Saatuel  Burrtl  being  sworn,  deposed,  that 
Edmund  Jonei,  in  company  with  two  more, 
came  to  hia  bouse,  and  desired  to  speak  with 
Uorduck,  who  lodged  there ;  who  being  called 
to  Jonea,  be  asked  ber  to  go  over  the  water  to 
be  acratcbed  by  Hatbawaji  who  declared  be 
—V  beirilcbed  hy  ber ;  but  sb«  rafuung  to  go. 


among  « 
forced  in 


s  coming,  they  all  but  Jones  dii)MT«ed, 
m  the  constable  took,  and  carried  betore  ait 
ir  Thomas  would  take  no 


.was  beinlcbed  hy  ber :  but 
JiHwinid,  if  sbc  wwwd 


A.  D.  170S.  [6M 

Itare  bac  aoratobod  j  and  further,  that  about 

Baslar  or  Whitsoo  week  last,  the  said  Jonaa 

to  bis  bouse  withabont  fourteen  atrancan, 

a  whom  was  Hathaway, and  would  uara 

*  'Dio  Uorduck'a  chamber;  but  a   — 

whom  tt     _  _ __  .. 

Thomas  Lane ;  but  li 
notice  of  it. 

Tkomai  Kaoallon  being  sworn,  depowd,  that 
in  Easier  week  last,  Jones  and  Halhaway,  and 
jMtreral  others,  went  into  Bdrrera  bouse,  and 
idled  for  Sarah  Moriluck,  who  was  called  down 
to  them,  when  Burrel  desired  tfaem  to  gn  up 
*tain  into  the  common  drinking- room,  and  de- 
■uad  Kaowlton  to  see  Morduct  had  no  barm 
done  her.  That  soon  after  came  in  about 
foorteeo  persons,  one  of  which  said,  they  camo 
la  ^ire  HalhaniLy  ease,  and  that  (hey  wotiU 
do  It  before  they  went:  upon  which  Morduck 
at  Knowlton'a  deiire,  retired  into  her  chaniber| 

TAomat  Koonbeingswoni,  declared,  that  all 
the  tine  aforesaid  he  saw  three  or  lour  per- 
sona, who  were  of  Jones's  cnmpany,  endea- 
Touring  to  get  into  H<»tluck's  chamber;  and 
upon  Nooa's  asking  them  iheir  businrss,  thej 
cried  thoy  would  speak  with  Morduck,  but 
upon  his  threatening  them  they  weut  into  tba 
room  below  stairs  from  whence  they  camei 

Henry  Armilrong  declared,  that  in  Sep- 
tember was  twdvtmoath  he  saw  agreat  numMr 
of  people  following  Morduck,  calling  bar 
witch  ;  and  gning  home  at'irrwardii,  be  saw  a 
crowd  of  peoj)1e  at  an  alehouse  door,  near  Si. 
Paul's  chiircli-yard,  who  declared  hlurducka 
ivitch  ;  aud  that  he  assisted  Burrel  in  securing 
Morduck  from  the  rabble. 

Jamc)  Htarac  being  called,  deposed,  tbat  in 
Easier  or  Whilson  week  last,  one  Jones  waa 
aftprebended  for  a  riot  by  him  and  othen  com- 
milled  in  Burrel's  house,  and  carried  before 
ur  Thomas  Lane,  who  discharged  Jones,  say- 
ing there  was  irause  enongh  (or  Ihe  riot,  aod 
though  often  intrcaled  by  Ueane,  yet  mr 
Thomas  refused  to  iMbimsnow  Jones's  nam*. 
And  the  said  Heame  further  declared,  tbat 
the  day  after  Jones  was  carried  before  sir 
Thomas,  he  and  Barrel,  by  sir  Tbumaa's  di- 
rcdiena,  carried  Morduck  betore  him,  where 
werenrcMnt  air  Owen  Buckingham  aod  Dr. 
HamittoQ,  and  tliedefcDdaut  Hathaway.  That 
ait  Thomas  would  hare  bod  Mordiwk  acratcbed 
by  Halhaway,  which  she  refused,  uuleM  dte 
might  be  at  peace  for  the  future :  And  after 
Dr.  Hamilton  nad  giien  Hathaway  some  beer, 
sir  Thomas  would  have  bad  Morduck  scratched  i 
hut  Ihe  doctor  said,  let  her  alone  a  liuie,  to 
see  what  effect  ihe  drink  would  hare  on 
Halhaway  ;  and  said,  if  she  was  scratched,  it 
would  be  said  that  the  scratching,  and  mil  tba 
drink,  made  the  alteralion.  And  when  ur 
Thomas  had  heard  some  more  diaoourae  of 
Hatbaway's  romiiing  pins,  &c.  sir  Vbomas 
said  again,  let  her  be  scratched;  but  Heart)* 
oppoaM  itt  saying,  she  had  been  too  much 
abuMd  alnad^;  Mtwiihaianding  whiobi  Nr 
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Tbomaf  mtltred  Hathtway  to  lenleh  Imt,  wa4 
mrderrd  ber  to  be  itripC  tod  tearehed  by  tone 
woawn  ID  his  own  houae.  That  Heanie 
seeing  air  TboiBai'fl  raolatioB,  bid  him  aatisfy 
binii8«K  After  which  nr  Thomai  oonnnittM 
Norduck  to  Wood-slreet-ooaipcer,  and  refuted 
500/.  bail  tor  her  appearance :  Bot  upon  ^ppU- 
cation  made  to  hiin  by  Dr.  Barton  and  ur. 


Martin^  ait  Ttwrni  neetntod  HiaiM^aBihk 
brotbflff'i  bail  fcr  Merdvck. 


The  n  Hu—ii  <er  the  df  fciidaBti  bmy  caPad 
and  heard,  and  the  riffat  boo.  Lord  Ghiaf  iue- 
tioe  Holt  having'  tpaken  to  the  Jory,  tbej 
withdrew,  and  soon  after  brought  thcni  all  ui 
Guilty. 


429.  Proceedings  in  the  House  of  Commons^  House  of  Peers,  and 
in  the  QueenVBench,  in  the  Great  Case  of  Ashbt  and 
White,*  &c.  S  &  S  Anne,  a.d-  1704,  1705. 


]M  AITHEW  Ashby,  having  commenced  and 
prosecuted  an  action  at  common  bw  against 
William  White,  mayor  of  Aylesbury,  and 
•theni,  the  constables  of  that  town,  for  refusing 
to  receive  his  vote  at  an  election  of  bwgeases 
to  serve  iu  parliament,  for  the  said  borougii ;  but 

*  Bee  8alk.  IQ.  %  Balk.  509.  S  Balk.  ir. 
6  Mod.  45.  Hol^  594,  590.  Lord  Raym. 
1105.  1  Bro.  Pari.  Caa.  45.  Raym.  Sot. 
479.  Harg.  Co.  Litt.  81,  b.  n.  9.  This  Case 
gave  rise  to  much  alteroatioti  in  pampMela  and 
otherwise.  Among  the  pamphlets  was  one  (by 
•ir  Himipbiey  Mackworth)  eutitled,  <  Free Par- 
ImmeiitB,  or  a  Viudicatkm  oC  the  Fundamental 
Kight  of  the  C'ommona  of  England,  5ec.  being 
a  JustiBcatien  of  their  Freezings  in  Ashby 
V.  White,'  and  an  Answer  to  it,  entitled,  *  The 
Btatoof  theCase  between  Asltby  and  White, 
&c.  de<liciiteU  to  my  lord  chief  iustice  Holt,  oc- 
casioned by  his  late  incomparable  speech  in  the 
Queen's- bench  the  last  day  of  the  term,  when 
the  Aylesbury  Electora  moved  that  Coiort  for 
a  Habeas  Corpus.' 

As  to  the  privilege  and  power  of  Parliament, 
and  the  Lex  et  Consnetudo  Parliameoti,  see  in 
this  Collection  the  Cases  of  major  Strealer, 
▼ol.  5,  p.  365.  Skinner,  vol.  6,  p.  709.  Bar* 
nardiston  and  Soame,  v(d.  6,  p.  1063.  Shirley 
and  Fagg,  vol.  6,  p.  1191.  Lord  Sbafted>nry, 
_.    -        - —     w  .      .  «  n,  VOLS, 

andTop- 
ims,  vol. 
IS,  p.  1369,  sind  the  other  cases  and  authori- 
ties referred  to  in  the  casea  above-mentioiied, 
particolarly  Mr.  Hargrave's  learned  investi- 
gations upon  those  subjects.  See,  too.  Leach's 
edition  of  Hawkins's  Pleas  of  the  Crown,  book 
S,  chap.  15,  sect.  73,  and  the  Note.  See,  alM>, 
P^.  Hist.  vol.  6,  pp.  925—929.  377—389. 

These  Proceedings  respecting  the  Ayleslmry- 
men  were  frequently  adverted  to,  and  many  of 
the  points  agitated  in  the  course  of  them,  were 
dismissed  at  the  bar  and  on  the  benoh  with 
Yery  great  ability  and  learning  in  the  Case  of 
sir  Francis  Burdett,  hart,  against  the  right 
bon.  Charles  Abbot,  Speaker  of  the  Ufwe  of 
Comnonsy  reported  14  £Mt,  X. 


and  ragg,  vol.  6,  p.  1191.  Lord  Sbafb 
vol.  6,  p.  1969.  Richard  Thomnaon, 
p.  1.  Fitzharris,  vol.  8,  p.  977.  Jay  ai 
bam,  vol.  19,  p.  891.    Sir  Wm.  Wiffiao 


being  oast,  he  brauffht  a  Writ  of  Error  into  ths 
House  of  Lords,  who,  upon  strict  ezaminatiea 
of  witoflsisit  and  upon  mature  deliberatm, 
gave  jadameat  in  favour  of  Ashby.  The  Com- 
mona  looking  upon  these  Proceedinga  as  an  io* 
craacbmaDt  on  their  privileges,  proceeded  as 
foUowa: 

Debates  iii  tbb  House  of  Comvons^ 
UPON  THE  Great  Question,  Whb* 
THEE  AM  Action  lies  at  Comimok 
Law  for  an  Elector,  who  is  db<- 
MiED  HIS  Vote  foe  MbmBees  of 
Parliamemt  ? 

January  17,  1704. — ^The  House  bein|^  m- 
formed.  That  there  had  been  an  extraordmaiy 
judgement  given  in  the  House  of  Lords  upon  • 
Wnt  of  Error  from  the  court  of  Queen's-bench, 
in  a  cauae  between  Matthew  Ashby  and  Wil- 
liam White,  wbciein  thepnvllegesoi'the  House 
were  concerned,  appointed  some  of  their  meai- 
bera  to  aearch  the  Joiutials  of  the  House  of 
Lords  aa  to  their  proceedings  upon 'the  said 
Writ  of  Error,  and  to  report  the  same  to  the 
House.  They  also  ordered  the  saase  members 
to  inspect  the  Journals  of  the  House  of  LorAi, 
aa  to  what  thev  had  done  formerly  in  the  oaae 
of  Soame  and  Bamardlston ;  and  likewise  to 
report  thai  matter  to  the  House. 

Jenaerif  18.— The  House  ordered,  that  the 
membera  who  were  apneinud  to  aearrh  the 
jooniala  of  the  Houae  oi  Lords  as  to  their  pr». 
eeedmga  wjfam  a  Writ  of  Error  tnim  th«  eouit 
of  Uuean'a-beocht  in  the  cauae  between  Ashby 
und  While,  aheuhi  likewise  search  the  se%efal 
offices  of  the  court  of  Queen's-bendi,  for  the 
record  of  the  ju4gaient9  and  all  other  proceed* 
logs  there  in  that  cause,  and  report  the  saoae  to 
the  House. 


January  90.— Ordered,  That  the  Report, 

rebtion  to  the  prooeedings  of  the  House  of 
Lords  and  court  of  QueenVbencb,  in  the  caae 
of  White  and  Ashby,  should  be  oMde  on  the 
moiTow  morning. 


81^— Mr.  FkecBum 


cBum  fepefled.  Thai 
Iu  iaarali.llMLii^ 


C9T] 


^AMsaidWhke. 


A.  D.  17(M. 
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jMiniaIfy  tooddig  (heir  proeeediogs  «pon  m 
Writ  of  Error  from  the  eouft  of  Qneoa't-Mncb, 
in  a  caie  botwoon  WUto  and  Aihbv,  mmI  what 
the  Loffis  bad  done  in  the  ease  or  SoaiOe  and 
Bamardislon,  had  aeartsbed  tiM  aaine  aeoord* 
ingly ;  and  lie  read  in  hii  plaee  what  they 
found  therein,  and  be  deli?erea  the  aame  at  ttie 
table,  where  the  same  waa  read.  And  Mr, 
Brewer  also  re|»orted,  That  the  ineBiben  ap- 
pointed had  also  searched  the  offices  of  tne 
court  of  Uoeen's-bench,  for  the  Judgment  and 
pmceedings  there  in  the  case  of  Athby  and 
White,  and  had  obtained  a  copy  of  the  record 
of  the  Jadgment,  which  he  deuvcred  in  at  the 
table. 

A  Copy  of  the  Recobd  inter  Ashbt 
AMD  WhitB)  H  aL 

Placita  Coram  l>omino  R^  i^pud  Weitmo- 
naeterium  de  Termino  Sancti  Uillarii,  An- 
no Regni  Domini  Willielroi  Tertii,  nunc 
Regit  Anglie,  &c.  decimo  tertio,  Rotulo 
460. 

Bucks,  Si.  Mattheos  Ashby  ponit  loco  auo 
Robertam  Green  way  jnoiorem  Attomatnm 
suam  rersm  Willielmum  White,  et  Rkhardun 
Talbova,  Willielroum  Bdl,  et  Richarduro  Hey* 
vdon,  ik  placilo  transgressionis  super  Casom. 

sf.  WillielmQS  White,  Richardos  Talboys, 
Willielmns  Bell,  et  Richardus  Hey  don  ponnnt 
loco  Buo  Johannein  Bumbam  Attomatnm 
•unin  versus  Mattbeuro  Ashby  de  phuato  pre- 
dicto. 

IS.  Memorandum  qu6d  alias  scilicet  Termino 
•ancti  Michaelts  ultimo  preterito  coram  Do- 
mino Bege  apud  Westmonasterium  ?enit  Mat- 
tbens  Ashb}'  per  Robertum  Greenway  junio- 
rem  Attornatum  suum  et  protulit  bio  m  Curia 
dicti  Domini  Rt^is  tunc  ibidem  quandam  Bil- 
1am  suam  versus  WiUielmum  White,  Ri- 
chardum  Talboys,  Willielmam  Bell  et  Ri- 
chardum  Heydon,  in  custodia  Marescballi,  &c. 
de  plactto  transgressionis  super  Casam,  et  sunt 
pleg.  de  prooequendo  scilicet  Johannes  Doe  et 
Kicbardus  Roe :  quee  quidem  Billa  seqnitur  in 
biec  verba ;  scilicet  Bucks,  u.  Mattbeus  Ash- 
by queritur  de  Willielmo  White,  Richardo  Tal- 
boys,  Willielmo  Bell  et  Richai^  Heydon,  in 
custodia  MareschalU  Mareschalsia  Domini 
Regis  coram  ipso  Rege  de  eiistentibaspro  eo, 
▼iddicet  qw>d  cum  vicesimo  sexto  die  lieeom- 
brtt  Anno  Regni  Domini  Willielmi  Tertii  nimc 
Regis  Anglie,  &e.  duodecimo  ^  Curia  Cancd- 
larie  ipsras  Domini  Regis  nunc  apod  Westmo- 
nasterium in  Comitatu  Middlesexie  emanavit 
cjHoddam  breve  ipsius  Domini  Regis  nunc  tunc 
Viceeomiti  Comitatns  Bucks  predict!  direetamt 
recitando  quod  dictus  Dominns  Rex  de  advisa- 
BMBto  et  assensn  Concirii  sni  pro  anibnsdaa 
nrduis  et  urgentibus  negotiis  eunoem  Dominum 
Rcgem  statum  et  tlefensiooem  Regni  sui  An* 
giie  et  Ecclesie  Anglicane  concementibua  quod- 
dam  Pariiamentum  suum  apsd  Civitalemsoam 
WeMBonasterii  sexto  die  Febmaiii  tone  prosi* 
9M  .MMBO  tenen  ONMnveRl  el 


Frabtif  Magnatibw  et  Proeerflrat  dicti  Regni 
aui  oolkMpiinm  habere  et  tractatum ;  idem  Do* 
minus  Rex  nunc  eidem  tunc  Vioecomiti  Coroi« 
tatus  Bocks  per  dictum  breve  preceptum  fir- 
miter  injungens  qoM  facta  fVodamatione  ni 
proximo  Comitatu  sno  post  reoeptionem  mua« 
dem  brevis  tenenda  de  die  et  loco  predictis  duee 
Bf  ilites  gladiis  dnctOB  magis  idooeos  et  disore^ 
toe  Comitatus  predicti  et  qualibet  Civiiate  Co- 
roitatus  illius  duos  Cives  et  de  qoolibet  Burgo 
duos  Bnrgenses  de  disoretioribus  et  magissuf- 
ficientibus  libere  et  indifierenter  per  illos  qui 
hujusmodi  Prodamationibos  interforent  juxta 
formam  Statuti  inde  editi  et  jprovisi  eligi  et  no- 
mina  eorundem  Militum  Civium  et  Burgen* 
sium  sic  eligcndorum  in  quibuodam  indentnris 
inter  ipsnm  tunc  Viceoomitem  et  illoe  qni  hu- 
jusmodi electionibus  interforent  inde  conficien* 
dis  licet  buiosmodi  eligeodi  presentes  forent, 
velabsentes,  inseri,  eoojue  ad  dictoediemet 
locum  venire  faoerct ;  ita  qucVd  iidem  Militca 
plenam  et  sufficientem  potestatem  pro  oe  et 
Communitate  Comitatus  illius  ac  dicti  Civet 
et  Burgenica  pro  se  et  Communitatibus  Civi* 
tatum  et  Bnrgorum  predictonim  divisira  ab  ip* 
sis  baberent  ad  faciendum  et  oonsentiendum 
hiis  que  tunc  ibidem  de  communi  Consilio  dicti 
Regni  ipsius  Domini  Regis  nunc  (favente  Do* 
mine)  contigerint  ordinari  super  negotiis  anta- 
dictis,  itaqu6d  pro  defectu  potestatis  hujusmo- 
di oeo  propter  improridam  dectionem  Militum 
Civium  aut  Buigensium  predictorum  dicta  no- 

Etia  infect,  non  remanerent  quoviimodo  et 
ectionem  illam  in  plena  Comitatu  ipsius  tunc 
Viceoomitis  factam  distioctb  ct  apert^  sub  si* 
gillo  suo  et  ngillis  eornm  qui  £lectionibus  illis 
mterforent  ei£ani  Domino  Kegi  nunc  in  Can- 
celbrium  suum  ad  dictos  diem  et  locum  ceni- 
ficaret,  indilat^  remittens  eidem  Domino  Regi 
alteram  partem  Indenturarum  predictarum 
ddem  brevi  consutarum  una  cum  brevi  illo  | 
quod  quidem  breve  postea  et  ante  predictum 
aextum  diem  Februarii  in  brevi  predicto  men* 
tionatum,  sdlicet  vieesimo  nono  die  Decembris, 
anno  doodedmo  supradioto,  apud  Borgum  d« 
Aylesbnrv  in  dicto  Comitatu  Bncks,  cnidam 
Roberto  Weeden  Armigero  adtunc  Vicecoroiti 
ejusdem  Coautatns  Bucks  deliberatum  fuit  in 
rorma  Juris  exequendum;  Virtute  cujus  qui- 
dem brevis  predictus  Robert  us  Weeden  Vice* 
comes  Comitatna  Bucks  predicti  ut  prefcrtur 
tone  et  ibidem  existens  postea  et  ante  predictum 
sextum  diem  Februarii  scilicet  tricesimo  die 
Decembris  Anno  duodedmo  aupradicto  apud 
Burgnm  de  Aylesbury  predictum  in  dicto  Co* 
mitatu  Bocks  fecit  oooddam  preceptum  sonm 
in  scriptia  anb  sigilio  ipsius  jRoberti  Weeden 
Dffidi  sni  Viceeomitis  Comitatus  Bucks  pre- 
dicti Constabulario  Borgi  de  Aylesbury  pre- 
dicti directum,  recitantem  diem  et  locom  Par* 
Uainenti  predicti  tenendi,  proinde  eos  reqnirens 
ct  eis  in  mandato  dans  qu6d  ftcta  Prodama- 
tioiM  infin  Boigom  predk^m  de  die  et  k>co  in 
eoden  precepto  redtatia  caosarent  liber^  et  in* 
diiaietw  fmgi  dooa  Burgenses  Burgi  illina  da 
diacvetiaribaa  el  magia  aoffidentibos  per  ipsoa 
^  bqJMmil  ProdMWitiinihiM  interforeBt 
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joztm  fonntm  8tetati  in  talibui  eaasilMis  editam 
•t  profisam  et  nomioa  Hictonim  Bur^eDsium 
tic  electorum  licet  presentes  f'urent  vd  ahccntes 
inseri  in  quibusdam  Indcnturi^  inter  dictum 
Vicccooiitein  et  illoa  qui  baberent  interesse  in 
hiyusmodi  Electionibus,  ct  quod  eoa  ? tinire  la- 
cerei  ad  diem  et  locum  in  eodem  precepto  re- 
dtatoi,  ita  quud  dicti  Burgenies  baberent  ple- 
nam  et  aufficientem  poteatatem  pro  se  et  Com- 
munitate  Burgi  pretUcti  ad  faciendum  et  con- 
•entiendum  hiis  quie  tunc  ibidem  de  commnni 
conailio  dicti  Reffni  (favente  Oomino)  contin- 
gerent  ordinari  super  nes^otiia  antedictis  ita 
qu5d  pro  defectu  hujusmodi  potestatia  aut  prop- 
ter improf  idam  electionem  Bur^fentium  pre- 
dictorum  dicta  negotia  infecta  non  remanerent 
et  quod  electionem  indiUite  eidem  tunc  Vice- 
comiti  oertificarent,  mittenteseiilem  Ticacomiti 
alteram  partem  indenturarum  predictanim  dicto 
precepto  annexarum  ut  idem  Vicecomes  ean- 
dem  certificaret  dicto  Domino  Reffi  in  Can- 
cellaria  aua  ad  diem  et  locum  predictos ;  quod 
quidem  preceotum  pottea  et  ante  predidum 
wxtnm  diem  Februarii  acilicet  eodem  triceairoo 
die  Decembris  anno  sapnuUcto  apod  Burj;um 
de  Aylesbury  predictum  in  dicto  Comitatu 
Bucks  eisdem  AVillielmo  Wbite  Ricliardo  Tal- 
boys  Willielmo  Bell  et  Ricbardo  Heydon  ad 
tone  et  usque  ad  ct  post  retoroatum  qjuadem 
brevia  Constabulariis  Burgi  de  Aylesbury  pre- 
dicti  existentibus  in  forma  Juris  ezequendum 
deliberatum  fuit;  quibus  quidem  Willielmo 
IVbite  Ricbardo  Talboys  AVillielmo  Bell  et 
Ricbardo  Heydon  ratione  Officii  sui  predict! 
ConstabularioriTm  Burgi  predicti  ezecutio  pre- 
€tpti  illius  de  jure  ad  tunc  et  ibidem  pertinuit, 
▼irtute  cujus  quidem  precepti  ac  ^itgpn  breris 
predicti  Bui^jpenses  Burgi  predicti  existestes  in 
ca  parte  debite  premoniti  postea  et  ante  predic- 
tum sextum  diem  Februarii  scilicet  seicto  die 
Januarii  anno  duodecimo  supradicto  apud  Bur- 
gum  de  Aylesbury  predicti  coram  eisdem  Wil- 
Tielnio  Wl'iite  Ricbardo  Talboys  Willielmo  Bell 
ct  Ricbardo  Heydon  Constabulariis  Burgi  pre- 
dicti assemblati  fueruut  ad  duos  Burgenses  pro 
Burgo  illo  eligendos  secundum  exigentiam 
bre?  18  et  precepti  predictorum  ac  durante  as- 
■emblatione  ilia  aa  intpntionem  illam  ct  aule- 
quam  bujusmodi  duo  Burgenses  virtute  bre?is 
at  precepti  pre<lictorum  etecti  fucrunt  scilicet 
die  et  anno  ultimissupradictis  apud  Burgum  i\c 
Ayleslmry  nrcdictuiu  in  comitatu  predictoidem 
Mattheus  Ashbv  ad  tunc  et  ibmem  existens 
Bnrgens  et  Inbabitans  Burgi  predic-ti  et  elee- 
JSusinas  ibidem  aut  alibi  ad  tunc  aut  antea  non 
recipiens  sed  debite  qualificatus  et  intitulatus 
axislens  ad  suflTragpum  suum  ad  eligendum 
duos  Burgenses  pro  Burgo  predicto  secundum 
exigentiam  breris  et  precc  pti  preilictoruro  dan- 
dam  coram  eisdem  Willielmo  White  Ricbardo 
Talboys  Willirlmo  Bell  et  Ricbardo  Heydon 
quatuor  Consttabulariis  Burgi  illius  quibus  tunc 
et  ibidem  debits  pertinuit  ad  suffragium  ipsius 
Mattbei  Asbby  de  et  in  premissis  capiendum  et 
allocandum  parat.  fuit  et  obtulit  suffragium 
suum  dare  pro  elififendo  Tbomam  Lee  Baronet- 

tiuQ  et  SiiBOiiaio  Ibyiieiyriiug«iiiadaoi  Bur- 


gensea  pro  Parliamento  illo  virtute  et  tecundum 
exigentiam  brevb  et  precepti  nre4lictorum,  ac 
aumagium  ipsius  Mattbei  Asbby  ad  tunc  (t 
ibidem  de  iin^  debuit  admitti,  et  predicti  Wil- 
lielmus  White  Richardus  Talboys  Willielrous 
Bell  et  Richardua  Heydon  sic  Constabubrii 
Burgi  predicti  tunc  et  ibidem  existentes  ad 
tunc  et  ibidem  rcquisiti  fuerunt  per  ipsum  Mat- 
tbeuin  Asbby  ad  suflTragium  ipsius  Mattliei 
Asbby  predictum  in  premissis  recipiendum  et 
allocandum,  iidem  tamen  Willielmus  W^bite 
Ricbardus  Talboya  Willielmus  Bell  et  Ri- 
cbardiia  Heydon  ad  tunc  et  ibidem  ut  prefertur 
Constabulani  Burgi  predicti  existentes  premia- 
sorui6  non  ignari  sed  macbinantes  et  fraudu- 
lenter  et  muitiose  intendentes  eundem  Mat- 
thcum  Asbby  in  bac  parte  damni6care  et  da 

Srifilegio  suo  de  et  in  premissis  predictis  im|>e- 
ire  et  totaliter  frustrare  eundem  Mattbeum 
Asbby  suflragium  suum  in  ea  parte  dare  ad 
tunc  ^  ibidem  obstmxevuut,  et  ad  tunc  et  ibi- 
dem penitus  recusafcrunt  eundem  Mattbeum 
Asbby  suffragium  suum  ad  eItg»ndos  duos 
Burgenses  pro  Burgo  illo  ad  F^rliamontum 
predictum  dare  permittendum  ac  suffragium 
ipsius  Mattbei  pro  electione  ilia  non  receperunt 
Deque  alloca?erunt  ac  duo  Burgenses  de  Burgo 
illo  pro  Parliamento  predicto  Natlbeo  Asbby 
sic  ut  prefertur  excluso  siue  aliqoo  siiffragia 
ipsius  Mattbei  Asbby  ad  tunc  et  ibidem  virtuta 
brevia  et  precepti  pmlicti  electi  fueruut  in  en- 
ervation, predict!  privilcgii  ipsius  Mattbei  A«hb/ 
de  et  in  premissis  predictis.  Undo  idem  Mat- 
tlicus  Asnby  dicit quod  ipse  deter iorat us  est  ct 
damnum  babet  ad  valentiam  ducentarum  Li- 
brarum  et  iude  producit  Sectam,  &c. 

£t  modo  ad  hunc  diem  scilicet  diem  Veneria 
proxim.  poet  Octabas  sancti  HiUrii  isto  eodem 
Termino  usque  quern  diem  predicti  Willielmus 
White  RicbarduH  Talboys  Willielmus  Bell  et 
Ricbardus  Heydon  babuerunt  liceutiam  ad 
Billam  predictam  interloquendi  et  tunc  ad  res- 
pondendum, Ice.  coram  Domino  Rege  apud 
Westinonasterium  veniunt  tam  predictus  Mat- 
theus  Asbby  per  Attomatum  suum  predictam 
quam  prctficti  Willielmus  White  Richardus 
Talboys  Willielmus  Bell  et  Ricbardus  Heydon 
per  Jobannem  Bumbam  Attomatum  suum :  et 
lidem  Willielmus  White  Ricbardus  Talboya 
Willielmus  Bell  et  Richardua  Heydon  ddfen- 
dunt  vim  et  injuriam  quando  &c.  £t  dicunt 
qu6d  ipsi  non  sunt  incle  culpabilea  et  de  hoc 
poiiunt  se  super  Patriam  et  predictus  Mattbeua 
Asbby  similiter  6ec.  Ideo  ven'  inde  Juratores 
coram  Domino  Rege  apud  Westmonasterium 
die  Jovis  ^roxim^  post  Octabas  Purificationii 
beate  Mane  Virginia  et  qui  nee  &c.  ad  reoog- 
nitiouem  5cc.  quia  tam  &g.  idem  dies  datas  cat 
partibus  predictis  ibidem  &c. 

Postea  continuato  iude  processa  inter  partea 
predictas  de  pladto  predicto  per  Juratam  Patrie 
inde  inter  eoa  in  respectn  coram  Domino  Rege 
apud  Westm*  usq;  diem  Mercory  prQziai6 
post  quindenam  Pascbe  extuDc  proximam  te- 
quentem  nisi  Justiciarii  Domini  Regit  ad 
Assisas  in  Comitatu  predicto  capiendaa  aaag^ 
uti  priui  dia  Lttos  JMBO  die  Mutii  i^ill  Aj)i^t> 
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bury  in  Comiuta  predicto  per  fbrmam  Statati, 
^c.  Tenerint  pro  aefectu  Juratorum,  6cc.  ante 
queni  diem  dictus  Dorainus  WillielmusTertias 
naper  Ilex  An^lie  &c.  diem  suurn  claiisit  ex- 
tremum  ac  etiam  ante  eundem  diem  loquela 
predicta  adjournata  fuit  per  breve  Domine  Anne 
nuncRegine  Ang^lie&c.  de  coinrouni  adjournal 
mento  coram  eadem  Domina  R^na  apud 
Westmonasterium  usq;  a  die  Paicne  in  tres 
•eptimanas  ad  quas  qiiidem  tres  septimanaa 
Pasche  coram  eadem  Domina  Retina  apud 
Westmonasterium  venit  predictus  Mattheus 
Ashbv  per  Attornatum  suum  predictura  et  pre- 
fati  Justiciarii  coram  quibus,  &c.  miserunt  hie 
Heoordum  suum  coram  cis  hie  in  hec  verba, 
scilicet,  Postea  die  ctloco  infra  contentis  coram 
Ednardo  Ward  Mitite  Oapitali  Rarone  Scac- 
carij  Domine  Anne  nunc  Reji^ine  Anglie,  ^c. 
ct  nuper  Capttali  Barone  8caccarii  Domini 
Willielmi  Tertij  nuper  Regis  Anglie  et  Thoma 
Knight  Armigero  hac  vice  associate  eidem  Kd- 
wardo  Ward,  et  Thoma  Bury  Milite  uno  Ba- 
rone Scaccarii  dicte  Domine  Regine  nunc  et 
nuper  uno  Barone  Scaccarii  dicti  nuper  Regis 
Justiciariis  ipsius  Domine  Regine  ad  Aasisas  in 
Comitatu  Bucks  capiendas  assignatis  per  for* 
mam  Statuti,  he.  presente  prefato  Thoma 
Bury  non  expcctato  virtute  breris  de  si  non 
omnes,  &c.  veneront  tam  infra  nominatus 
Mattheus  Ashby  quam  infra  script!  Willielmot 
White  Richardus  Talboys  Willielmus  Bell  et 
Ricbardtts  Heydon  per  Attomatos  raos  infra 
coutentos  et  Jui-atores  Jure'  unde  infra  fit  mentio 
•xacti  similiter  venenmt  qui  ad  veritatem  de 
infra  contentis  dicend.  electi  triati  et  jurati  di- 
cunt  super  Sacramcntum  suum  qu6d  predict! 
WUIielmus  White  Richardus  Talboys  Williel- 
mus Bell  et  Richardus  Heydon  sunt  culpa- 
Vilea  de  premissis  in  narratione  infrascriptis  in- 
teriua  eis  impositis  modo  et  forma  prout  pre- 
dictus Mattheus  interius  versus  eos  quentur. 
Et  assidunt  damna  ipsius  Matthei  occasione 
infra  contenta  ultra  misas  et  custagia  sua  per 
ipsum  circa  Sectam  suam  in  hac  parte  apposita 
M  quinaue  libras  et  pro  Misis  et  Custagiis  illis 
md  quadragiuta  solidos;  sed  quia  curia  diote 
Domine  Rej^ine  nunc  hie  de  Judicio  suo  de  et 
super  premissis  reddendo  nondum  advisatur, 
dies  inde  datus  est  prefato  Mattheo  Ashby 
coram  Domina  Regina  apud  WestmoDasterium 
iM(|;  diem  Veneris  prox'  post  crastinum  Sancte 
Tnnitatis  de  Judicio  suo  mde  audiendo  eo  qnc^d 
curia  dicte  Domine  Rep;ine  nunc  bic  inde  non- 
dum, &C.  Ad  quern  diem  coram  Domina  Re- 
K'na  apad  Westmonasterium  venit  predictus 
attbens  Ashby  per  Attornatum  suum  pre- 
dictqm  ;  sed  quia  curia  dicte  Domine  Regine 
nunc  bic  de  Jndicio  suo  de  et  super  premissis 
reddendo  nondum  advisatur  dies  inde  datus  est 
piefato  Alattheo  Ashby  coram  Domina  Regina 
•pad  Westmonasterium  usq;  diem  Veneris 
pnudflium  post  tres  septimanas  Sancti  Mi- 
cbMlis  de  judicio  sno  inde  audiendo  eo  qudd 
cmift  dicte  Domine  Regine  nunc  bic  inde  non- 
Aim,  te.  Ad  quern  diem  coram  Domina  Re- 
nia  apnd  Westmonasteriom  venit  predictus 
ilalAiiis  'Ashby  per  AttomttaM  iouni  pra- 


dictum,  sed  quia  curia  dicte  Domine  Re^e 
nunc  bic  de  Judicio  suo  de  et  super  premissis 
reddendo  nondum  advisatur,  dies  inde  datus  est 
prefato  Mattheo  Ashby  coram  Domina  Regina 
apud  Westmonasterium  usq;  diem  Sabbati 
proxim5  post  Octabas  Sancti  Hilarii  de  Judicio 
suo  inde  audiendo,  eo  qudd  curia  dicte  Domine 
Regioe  nunc  bic  inde  nondum,  &c.  Ad  quern 
diem  coram  Domina  Regina  apud  Westmon- 
asterium venit  predictus  Mattheus  Ashby  per 
Attornatum  suum  predictura,  sed  quia  curia 
diele  Domine  Regine  nunc  hie  de  Judicio  suo 
de  et  super  premissis  reddendo  nondum  advi^ 
satur,  dies  inde  datns  est  prefato  Mattheo 
Ashby  coram  Domina  Regina  apud  Westmon- 
asterium usq;  diem  Mercurii  proximum  poet 
3uindenam  Pasche  de  Judicio  sno  inde  aa- 
iendo,  eo  qu6d  curia  dicte  Domine  Regine 
nunc  hie  inoe  nondum.  Sec,  Ad  quern  diem 
coram  l>omina  Regina  apud  Westmonasterium 
venit  predictus  MaUheus  Ashb^  per  Attomatdni 
suum  predictum,  sed  ouia  cuna  dicte  Domine 
Regine  nunc  bic  de  juaicio  sno  de  et  super  pre- 
missis reddendo  nondum  advisatur,  diet  indc 
datus  est  prefato  Mattheo  Ashby  coram  Do* 
roina  Regina  apud  Westmonasterium  uiq; 
diem  Veneris  proximum  post  crastinnm  Sancta 
Tnnitatis  de  judicio  suo  inde  audiendo,  eo  qodd 
curia  dicte  Domine  Regine  nunc  hie  indc 
nondum,  &c.  Ad  quem  diem  coram  Domina 
Regina  apnd  Westmonasterium  venit  predictm 
Mattheus  Ashby  per  Attornatum  suum  pre- 
dictum, sed  quia  curia  dicte  Domine  Rej^ne 
nunc  bic  de  judicio  suo  de  et  super  premissis 
reddendo  nondum  advisatur,  dies  inde  datus  est 
prefato  Mattheo  Ashby  coram  Domina  Regina 
apud  Westmonasterium  usq;  diem  Sabbati 
proximo  post  tres  septimanas  sancti  Michadit 
de  juditio  suo  inde  audiendo,  eo  quod  cnria 
dicte  Domine  Re^ne  nunc  hie  inde  nondum, 
&c.  Ad  quem  diem  coram  Domina  Rogina 
apud  Westmonasterium  venit  predictus  Mat- 
theus Ashby  per  Attornatum  tuum  predictum 
super  quo  visis  et  per  curiam  dicte  Domina 
Regine  nunc  bic  plenius  intellectis  omnibus  et 
singulis  premissis  raaturaq;  deliberatione  inda 
habita  consideratum  est  quod  predictus  Mattheui 
Ashby  nil  capiat  per  Billam  soam  predictam 
sed  pro  false  clamore  suo  sit  inde  in  miseri- 
cordia,  he,  £t  predict!  Willidmus  Wbita 
Richardus  Talboys  Willielmus  Bell  et  Ri- 
chardns  Heydon  eant  inde  sine  die,  &c 

The  Speaker,  (Mr.  Hariey,  afterwards  earl 
of  Oxford)  after  the  Reports  were  over,  told 
the  House,  That  he  thoogbt  it  to  be  bis  dutj 
to  put  them  in  mind  of  tne  great  consequenoa 
and  importance  of  this  matter,  and  that  it  be- 
hoved them  to  take  very  great  caution  in  their 
prooeedinga,  not  only  that  the  grounds  and 
roundation  be  good,  but  also  that  the  method 
and  manner  of  treating  it  be  according  to  an- 
cient usage  and  custom  of  parliament :  and  to 
that  end  be  desires  the  House  would  give  him 
leave  to  state  this  matter,  as  it  appeared  to 
him,  and  acoorcting  to  what  occurred  upon 
tba  loddta  ta  hn  mamcry,  that  tba  Uoum 
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Tbe  Speaker  Ibca  procOMW  to  gi 
Bouse  an  Meoust  at'  the  Mala  of  elcotiuai  by  ' 
cHtMDafcoanmkw,  udlbUibB  greu  «I- 
toratiMi  in  point  of  elMtiau  ww  in  the  Im^u- 
BJng  of  lira,  «'•  ItNW,  tintm  wbote  mgD  the  , 
returoa  rurparlitMaBt Imvc bees  iDode  by  iD' 
dwilure.    TiMrt  '  '     " 


H.6,  w 

M  it  Mood.  Tbca  as  U.  6,  tfaere  ara  ■«•  Ma- 
the  I  tuln,  wae  rvlalingle  the  wages  of  kaiffhliit  *>- 
tiaeiu  iDil  burgcMaa,  and  hnw  they  «MaU  Im 
Icfiod  ;  aDother  reciting  tlie  alaWlaof  U.  &> 
aMl  H.  6.  and  it  laya,  that  Ibera  were  not 
■afficicDt  pcnaUica  on  ttMriffi,  «bo,  beaidc* 


4  bjrdwitatBlonfr  I 


Utcy  leni  no  wriuto  bonmgba, 
4,  tbero     niade  iMuffiMnt  ntunu,  3ce.  And  ibe  najon 


■ilioD  of  tt.  S,  when  tiie  parltai 
Mf.  lltat  parliament  waa  con 
■  linn:  for  though  in  (be  rolb  it  i 


called  a  new    pariiauK 


,   and  relunm   were     Uw  m 


•  ;  whieb  » 

a     and  Ihia  waa  U»  Ge  tried  before  tbe  judge*  of 

~     -«>«,  and  tbe coorls  at  IVeMainter,  and  at 


■lada  aa  hy  Ibe  aberilli  at  the  eountiea,  and    a  knight,  or  bnrgwi,  or  any  othi 
aboby  iheiNniagh*,  •■  "' 


ia  to  Ka  ehbcr  fiir 


it  were  a  new  par-     would   bring  the    aaaM,    hut    wtlbin  a  lima 


aaina  pariiauMnt,  f 
,  and  there  wen  t 


limited,  three  moBlbi  ftiHU  th«e) 

of  the  (Miljainenl.     Thna  electioaa  alood  b 


few    day*  between    one  (MrlianMat   and  tbe  [  pant  of  law,  till  Ibt  modem  ahemlkin  within 
MbcT,  to  liave  a  new  alaction.    Bui  Henry  4.  j  wy,  body'a  memory,  and  bn  hoped  wbat- 


karing  a 

would  Mt  lea? a  it  ai  , 
OM.  AAerwBida,  whan  timca  ' 
MOfe  aaltlcd,  in  hia  7lh  year,  and  that  practice 
.waa  necMMry  to  be  condeMMd,  it  waa  pro- 
vided, at  Ibe  great  complaint  *f  the  Coaamona, 
that  it  ibe«dd  be  dene  by  indmlnre,  that  tb* 
•ame  or  like  dec«t  abouU  nercr  be  put  upoa 
tbe  kingdom  afWwarda,  and  one  part  waa  to 
he  kept  Mow.  Thn  coMwaed  for  about  fenr 
jeva,  whan  there  wa*  anoilier  complaint  of 


^ly  put  upon  Ibe  abariia  of  lOOL  which  be 
iooktobeiothellthycor;  nnditwasput under 
Ibe  inquiry  of  judges  of  aMiae,  and  ao  it  stood 
all  that  kii^'a  rogn  till  U.  5.  And  then  there 
was  another  law  made  for  declon  and  elected, 
Ibat  Ibev  should  be  aU  reaidMit.  Some  of  the 
law  boaka  give  a  pretty  eonstfwction  of  it,  that 
tbaugh  thm  ww  Mcb  a  law,  yet  the  cwlau 
ol  puVameatwastobeihsnde.  Bat  be  Hid 
he  IboM^ht  it  to  be  a  belttr  oanalniciion,  ibat 
■I  being  thea  reckoned  a  sarriee,  and  a  hard 
asrvice,  neiM  bat  WMdeats  in  lb«  bomigh 
ware  coaipellnblc.  Tbua  it  eontinuMi  bll 
about  Q.  6's  time,  and  tbeo  if  the  aberifi  had 
made  a  wrong  return,  if  indicted  or  proaeculed 
nl  the  aaiinii.  there  waa  to  be  imnediaic  ase- 
eaiian  tbr  lU*  IfMl.  withoM  any  trarecMk 
UpenlhistherewBsaatalaMlo  aHowlheabc- 
iiffamffcnaftrtbislOOi.av]  tfaatheahovM 
Ml  be  HrithtoittillbewulagnllyconriGted; 
M  It  alood  tin  ahnnt  «  year  aftenvards,  that 

lb*  MtttaincDI  tfaooght  ■* * ■- 

aMlliar  ael  abant  8  H.  i  . 

great  oawpbtint  again  of  the  ill  pi 

abariA.    And  tbe  taw  waa  enlbreea  agmn, 

and  it  waa  dedand  who  ahony  be  tbe  sleamn, 

*t^V 


Ian,  as  wall  aa  the  jodgnNHts  of  kw,  -.^^ 
they  would  in  what  btoame  a  Hoooe  af  Gaa- 
mona,  and  thai  nobody  wmthi  see  the  digniijr 
(rf*  iba  House  af  Cooiaions  impaired.  And 
howerer  difewioea  were  betwee*  than  in 
adter  thing*,  Ibey  would  be  mtaaiinoaB  •■ 
nrwfiriag  the  right*  of  the  ComnMna.  and  af 
iking  il  in  ■  right  and  justiftahle  manner :  and 
oiered  to  ibeir  neosideration,  whether  it  wwtU 
MM  bo  brat  lo  proceed  m  tbe  oM  nctbod,  by 
going  into  a  grand  cemmiitee  for  the  ceiirla 
aTjiMtiea  to  consider  this  matter,  sndtbat^ 
lakuig  this  cotma,  Ibey  wouhi  walk  in  tlaa 
slepa  of  their  prodeoessma,  and  areid  vanj 
inwuvenieiiciea,  wbieh  wet*  easily  to  b*  fera- 
acco  would  happen,  by  taking  anoOwr  eotne^ 

But  it  bein^  mored  and  weoaded,  to  cMi- 
sider  of  the  isid  Reports  in  a  committee  <rf  (bo 
whole  Hoase,  the  qocstiou  was  pnt,  and  car- 
tied,  Hat  the  Home  on  Tneaday  then  next 
ftdlowing,  would  rcoolre  itielF  into  «  com- 
mittee of  the  whole  House,  to  consider  of  the 
said  Reports. 

Ordoed,  That  the  awne  Bcmben  da  aba 
Bsaicfa  Iba  offioe*  af  the  court  of  flniiin's 
beneh,  what  preeceAnga  war*  dien 


cane  of  Baranrdialon  and  Soame,  and  far 
eopy  n(  the  reoard  ef  th«  jndgmeM  i 
ease,  and  iqiort  the  same  to  ua  House. 
The  Gkahd  Dkbati  thkrboh. 


that 


Jeanary  U.— Hr.  Bn 
nnmbem  appointBd  la  atarch  tlieofiiwasf  thn 
court  ot  Oiiwen's-henoh,  aa  la  n^nt  procaad 
iage  weic  ibere  in  Ae  case  of  Busaidiatsu 
KM  BsaMe,  and  for  a  copy  ef  the  judgMnatin 
Aat  cHe,  had  starred  Uir  same  aiiiinlliMlj  ; 
and  ha  presented  to  the  Hooac  a  co^  ofun 
said  iafement,  iha  i  nnnihialisn  wbaraor  am 
irfKidl  la  lh»  tiMiUM  rf  tfat  white  Wtrnt, 
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who  were  appointed  to  conrider  of  the  Report 
felatingrto  the  case  of  Aahby  and  White. 

January  95. — ^This  day  the  House  resolred 
into  a  committee  of  the  whole  House  to  take 
into  consideration  the  Report  of  the  Lords 
Journals  toochin;^  their  lordshipa'  proceediners 
on  a  Writ  of  Error  in  the  case  oetween  Ashbv 
and  White,  et  a1.  and  also  touching  their  lord- 
ships' proceeding  in  the  matter  mentioned  in 
the  Petition  of  Mr.  Bathurst ;  in  which  last 
case  of  Mr.  Rathurst,  as  it  was  alleged,  their 
lordships  had  taken  upon  them  an  orij^^nal 
jurisdiction,  in  controuliog'  an  order  made  hy 
the  court  of  Exchequer  for  the  filing  of  a 
record  that  had  been  several  years  lodged  in 
Mr.  Grant's  chamber  of  the  Temple.  But 
the  committee  in  the  first  place  agreed  to  go 
on  with  the  business  of  Ashby  and  White  ; 
and  the  Debate  of  that  matter  was  carried  on 
with  great  order  and  temper,  and  was  to  the 
effect  following : 

Mr.  FacEiuii  in  the  Chair. 

Mr.  Brewer,  Sir,  we  are  now  in  a  committee 
of  the  whole  House  upon  the  consideration  of 
the  case  of  Ashhy  and  White ;  which  I  take 
to  be  a  matter  of  the  last  consequence  to  the 

rlvileges  of  the  House  of  Commons,  which 
think  are  dan||^erously  intaded  by  the  Lords 
pretence  of  judicature  upon  them.  But,  as 
I  do  not  doubt  every  gentleman  here  thinks  it 
'his  duty  to  support  and  maintain  the  just  riJFhts 
And  pnvileges  of  this  House,  as  intrusted  by 
chose  who  sent  us  hither ;  so  we  shall  do  tt 
in  such  a  manner,  as  will  consist  with,  and 
roaifilain  a  due  correspondence  with  the  Lords. 
1  shall  open  the  true  state  of  the  case,  with 
the  judgment  given  upon  it  in  Westminster- 
hall,  and  some  of  the  reasons,  which,  in  my 
•pinion,  support  that  judgment;  and  then 
■|wak  to  tne  reversal  of  it  by  the  Lords, 
(which,  with  submission,  I  take  to  be  a  new 
attempt  of  their  lordship^,  to  briug[  this,  and 
all  our  privileges  before  them  in  judgment) 
which  I  believe,  neither  this,  nor  any  other 
House  of  Commons  will  endure,  or  want  will 
or  power  to  relieve  themselves  against  such 
«o  usurpation.— The  plaintiff  declares  against 
the  defendants,  that  whereas,  on  the  S6tn  day 
of  December,  in  the  13th  year  of  king  Wil> 
liam  the  thinl,  a  writ  issued  to  the  sheriff  of 
Bucks,  commanding  him  to  cause  to  be  elected 
two  burgesses  for  Aylesbnry ;  the  sheriff  di- 
rected his  precept  accordingly  to  tbe  consta- 
bles, to  whom  it  bekmged  to  execute  that  pre- 
cept ;  and  the  burgesses  being  assembled,  and 
the  plaintiff  duly  qualified  to  give  his  vote,  he 
offered  to  give  it  for  sir  Thomas  Lee  and  Mr. 
Mayne ;  but  the  defendants,  falsely  and  mali- 
cioutly  intending  fo  Meat  him  of*  that  privi- 
lege, did  refuse  to  receive  it ;  which  he  lays 
to  is  damage,  and  issue  being  joined,  that 
cause  was  tried  at  the  assizes,  and  a  verdict 
fcr  the  plaintiff,  and  5/.  damages. — ^The  fact 
beiog  thus  tried,  the  matter  in  hand  (that  is 
fo  aay,  whether  this  action  is  maintainable  by 
the  ralM  of  hiw  or  not)  waa  ofUn  argued  by 
VOU  XIV. 


connsel  learned  at  the  bar,  and  af^warda 
considered  by  the  judges  in  tbe  Qneen's- 
bench ;  and  upon  their  mature  consideration* 
judgment  was  given  for  the  defendants,  that 
is,  that  the  plaintiff  had  no  good  cause  of 
action. 

Now  T  miderstand  the  chief  reason  was,  fbr 
that  the  right  of  voting  in  such  cases  bath  ever 
been,  and  ought  to  be  cognizable  and  deter- 
roinable  by  tbe  House  of  Commons,  and  not 
elsewhere ;  for  by  the  law  aud  usage  of  par- 
liament, the  House  of  Commons  have  heard 
and  determined  the  right  of  their  own  elec- 
tions, and  consequently  and  necessarily  tb« 
right  of  the  electors  to  vote ;  and  for  this  pur- 
pose, at  the  opening  of  all  imrliaments  a  com- 
mittee of  elections  is  nominated  of  members  of 
our  own,  to  hear  and  determine  of  such  right 
of  elections,  to  whom  petitions  (afler  presented 
to  the  House)  are  referred  ;  and  if  any  elector 
had  been  refused  his  vote  in  tbe  ooimtry  he 
is,  notwithstanding,  allowed  his  vote  bera  in 
case  he  had  right ;  and  it  shall  avail  the  can- 
didate as  much  as  if  the  vote  had  been  received 
below:  and  the  committee,  afler  iudgment 
upon  the  case,  report  to  the  House  all  the  spe- 
cial matter,  and  their  resolutions ;  where  the 
whole  matter  may  be  afresh  debated,  and  the 
House  agree  or  disagree  with  the  committee, 
as  shall  appear  reasonable.  8o  that  this  deter- 
mination and  method  of  trial  hath  two  dises- 
tk>ns,  and  more  likely  to  be  well  founded  tnaii 
that  of  a  common  jury,  who  we  know  are  made 
by  under-sheriff,  and  of^en  of  persons  so  cor- 
rupted or  ignorant  that  new  trials  are  of^ 
granted  hy  the  judges.  But  it  may  be  objected, 
that  no  single  petitioner  will  be  received  by 
the  House :  in  answer  to  this,  I  say  he  may  ; 
and  1  have  known  petitions  touching  electiona 
preferred  by  very  few  persons,  an<l  by  the  same 
reason  may  by  one :  f  am  sure  we  have  no 
order  of  the  if  ouse  against  it ;  and  if  gentle- 
men object,  that  no  single  petition  of  this  na» 
tore  was  ever  received,  if  they  will  shew  me 
when  it  was  offered,  1  will  shew  Uiem  when  it 
was  received ;  I  believe  they  cannot  shew  me 
it  was  ever  refused.  But  1  would  ask  if  they 
can  shew  me  that  such  an  action  as  this  waa 
ever  brought  against  the  officer,  as  m  this  case. 
1  am  sure  they  cannot,  and  which,  in  our  law, 
is  allowed  a  good  argument,  that  no  action 
lies ;  especially  it  beinof  a  case  which  cannot 
be  presumed,  but  may  nap|»en  very  often,  al- 
most in  every  election :  And  I  believe  there 
never  was  a  new  parliament  allied,  but  freouent 
occasions  might  have  been  taken  forsucn  an 
action,  and  better  founded  than  this  of  the 
plaintiff's,  who  was  a  poor  hostler,  and  remov- 
ed from  that  parish  by  the  order  of  two  justices, 
as  being  likely  to  become  chargeable.  But  it 
seems  our  ancestors  reposed  a  confidence  in 
their  representatives  to  nave  right  done  them 
in  such  cases:  They  sought  not  relief  from  com- 
mon juries.  And  what  is  now  done  by  this  at- 
tempt ?  Why,  the  judges,  upon  their  oaths  say, 
that  they  have  no  oi^niaance  of  the  cause ; 
but  notwithstanding,  the  Lards  say  they  have 
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•ognizance,  and  re?ene  that  jmlf^ineiit;  and 
the  ooasequcDce  of  that  is,  the  Lords  will  judKo 
of  this  our  undoubted  privilege,  neter  till  now 
drawn  into  queiuion :  and  by  the  same  rea- 
iMn  and  law,  tlie  Lords  may  sit  in  judgment 
upon  all  other  our  priTileges,  and  thereby  we 
become  dependini;  upon  them ;  which  tome 
without  doora,  1  find,  are  willing  to  submit  to : 
for  that,  they  say,  where  one  is  deprived  of  hit 
riflrht  he  ought  to  have  damages,  which  the 
House  of  (>>mnions  cannot  give.  1  allow, 
where  one  is  injured  he  shall  ha?e  relief,  by 
our  law,  in  one  pbce  or  other ;  but  we  have 
Bot  one  shop  to  cure  all  distempers.  The 
Queen's- bench  relieves  chiefly  in  matters  cri- 
minal ;  the  Comiiion- pleas  in  civil  pleas  be- 
tween party  and  party;  the  Exchequer  in 
matters  of  revenue :  Chancery  in  cases  of 
A-aud;  and  in  the  case  in  question,  relief 
may  be  had  (as  said  before)  in  the  House  of 
Cororoous,  by  law  and  usage  of  parliament, 
which  all  lawyers  know,  is  a  very  considerable, 
known,  and  approved  part  of  the  laws  of  Eng- 
land. And  though  no  damages  are  ustialiy 
given  here,  yet  the  officer,  i'or  misbehaviour, 
and  arbitrarily  refusing  votes  who  had  right, 
may  be,  and  has  been  punished,  by  the  power 
and  authority  of  the  House,  and  even  at  com- 
mon-law :  as  when  an  alderman  is  refused  by 
Uie  mayor,  or  other  person  who  ought  to  ad- 
mit him,  the  remedy  is  by  Mandamus,  which 
though  it  is  chargeable  to  the  person  injured, 
yet  1  do  not  know  any  damages  are  given  him, 
•therwise  than  that  the  party  injured  is  admit- 
ted ;  which  is  a  relief,  the  alderman  having 
what  he  complained  for :  And  so  the  elector ; 
his  vote  is  allowed  as  good  as  if  the  constable 
bad  took  it.  And,  by  the  way,  give  me  leave 
to  observe  how  small  a  relief  the  new  devised 
remedy  by  damages,  is:  1  dare  affirm  and  de- 
monstrate, that  the  plaintiff,  in  the  case  in 
anastion,  is  above  100/.  out  of  pocket,  more 
lan  the  costs  and  damages  recovered,  which  I 
take  to  be  infelix  viclorut.  Bnt  if  gentlemen 
aay,  the  poor  hostler  could  not  expend  so  much, 
I  believe  so  too,  but  if  at  the  expence  of  any 
great  man,  I  think  it  is  less  justifiable,  to  make  a 
tool  of  that  poor  fellow,  perhaps,  in  order  to  en- 
large a  jurisdiction.— >I  must  confess  I  take 
the  case  of  the  elected  to  be  much  stronger 
than  the  case  of  the  electors ;  and  yet,  in  such 
cases,  reUef  at  common  law  was  always  de- 
nied, as  in  the  case  of  sir  Samuel  Bamardistoo 
and  fcSoaiue,  there  the  sheriff  made  a  double  re- 
turn ;  and  in  the  case  of  Mr.  Onslow*,  a  false 

*  The  Case  of  Denzil  Onslow,  eso.  was  tried 
at  the  assizes  holden  for  Surry  on  Wednesday 
the  30th  day  of  July,  a.  d.  1681,  at  Kingston 
upon  Thames,  before  the  lord  chief  justice  of 
England,  sir  Francis  Pemberton. 

Ti»  DECLARATION. 

Denzil  Onslow,  esq.  had  brought  hia  ac- 
tion on  his  case  in  the  court  of  GomoMMH 
Pleas,  against  William  Rapley,  late  bailiff  of 
the  borough  of  Uaaelmera ;    tiiarebj  aetting 


return ;  and  the  persons  injured  by  tboae  re- 
turns were  put  to  very  great  charges  and  kept 
long  from  tneir  seats  in  the  House,  and  vet, 
at  common  law  could  never  obtain  a  relief. 
The  judges  were  of  opinion  (as  they  now  are  in 
the  case  (»f  the  elector)  that  it  was  a  matter  of 

forth,  that  Haselmere  was  an  ancient  borough 
that  used  to  send  buigesses  to  parliament,  that 
a  writ  issued  to  the  sheriff  of  Surry,  to  cause 
knights  and  burgesses  to  be  chosen  UiC  the  par- 
liament to  be  held  the  17th  of  October,  anno 
31  Caroli  regis.  The  sheriff  made  a  precept 
to  the  borough  of  Haselmere,to  cliuse  burgesses. 
That,  August  31,  anno  31  Caroli  secimdi,  the 
plaintiff  was  duly  elected  one  of  the  burgesses, 
and  returned,  by  indenture,  with  air  William 
Moore.    That  the  defendant,  intending  to  de- 

Erive  the  plaintiff  of  the  honour  and  benefit  of 
is  election,  did,  by  another  indenture,  return 
sir  W^illiam  Moore,  oart.  and  James  Gresham, 
esq.  as  dulv  elected*  whereas  the  said  Gresham 
was  not  duly  elected :  whereby  the  plaintiff  was 
hindered  from  sitting  in  parliament,  and  pat  to 
great  charge  to  assert  his  right,  to  \da  damage 
of  800/. 

After  Not  Guilty  pleaded,  upon  evidence 
given  on  both  sides  at  the  trial,  the  case  ap- 
lieared  to  be  thus : 

The  Case  and  Evidkmce. 

At  the  election  in  this  borough  for  the  fait 
parliament  at  Westminster,  there  were  four 
competitors,  viz.  sir  Wm.  Moore,  the  plaiotiff, 
Mr.  Dorrington,  and  Mr.  Gresham.  The  elec- 
tors meeting  and  voting,  the  poll  was  demanded, 
granted,  and  taken :  the  defendant  took  time 
to  peruse  and  conaider  the  poll  until  the  after- 
noon ;  and  having  considered  of  it,  came  agato 
to  the  place  of  election,  and  decUred  the 
plaintiff  and  sir  William  Moore  had  the  ma- 
jority of  the  ancient  and  lawful  bumsses,  and 
proclaimed  them  two  to  be  duly  ewcted,  and 
sealed  an  indenture  thereof  accordingly ;  and 
Mr.  Gresham  being  then  present,  opposed  not 
the  same,  but  deaired  that  sir  William  Moore 
^witfa  regard  to  his  title  and  quality)  might  be 
tirst  named  in  the  indenture,  although  (as  was 
then  admitted)  Mr.  Onalow  had  the  majority 
of  him  ;  which  was  done  accordmgly,  Mr.  On- 
slow readily  and  generously  conaenting  to  the 
doing  thereof. 

That  about  a  week  or  a  fortnight  after,  the 
bailiff  was  prevailed  with  to  aeiu  and  return 
auothA'  indenture,  whereby  air  Wflliam  Btoore 
and  Mr.  Greaham  were  returned  aa  elected. 
Whereupon,  Mr.^  Onsk>w's  right  to  ait  waa  con- 
trovertea,  and  he  suspended  from  sittiiig ;  and 
was  put  to  his  petition  to  the  House  of  Com- 
mons, who,  upon  lieariiig  of  the  whole  matter, 
and  conaideration  liad  ofthe  indirect  dealing  of 
the  defendant  and  others,  declared  Mr.  Onalow 
duly  elected,  and  commitled  thedefendant.i  And 
Mr.  Ooatow  aate  in  the  last  parliament  at  Weal- 
minsler  for  that  borough,  and  that  Mr.  Onslow 
bad  been  atgreat  charges  to  dear  hia dection.— 
Fkst,  the  difsodaiit's  counsel  innltd  on  the  sC»» 
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paHiaroeDtmry  coflrnizance,  of  which  they  were 
not  competent  juflfufet.  And  should  we  now 
admit  this  matter  to  be  determined  by  the 
courts  Itelow,  what  great  contusion  and  in- 
convenience would  follow  ?  1  presume  no 
body  will  pretend  to  exclude  the  jurisdiction  of 

tute  of  1  H.  5,  c.  1,  That  a  person  elected  must 
be  free,  resiant,  an«l  dwelhng  wiihin  the  bo- 
rough. To  which  it  was  answered,  and  resoh  ed 
by  the  court,  that  little  or  no  regard  was  to  be 
had  to  that  ancient  statute,  forasmuch  as  the 
common  practice  of  the  kingdom  had  been, 
ever  since,  to  the  contrary  ;  and  it  wai»  the  way 
to  fill  the  parliament  bouse  with  men  below  the 
emplo\  mvnt :  andHhe  objection  was  disallowed. 
iSecoodl^,  it  was  agreed  unto  by  the  parties 
and  titeir  counsel  on  buth  sides,  that  the  n^bt  of 
choice  of  burgesses  for  this  borough  to  imrlia- 
ment,  lay  in  the  burgage  freeholders  resiant,aud 
inhabiting  within  the  borough,  and  none  others. 
The  A  the  plaintiff's  counsel  insisted  and 
proved,  that  there  voted  tor  him  13,  having  gotnl 
and  unquestionable  votes ;  unto  one  w  hereof, 
the  defendant's  counsel  excepted,  for  that  he 
before  the  dection  had  mortgaged  his  estate : 
which  the  party  himself,  present  in  court,  de- 
nied u|M>n  oath :  and  the  court  was  of  opinion, 
it  bad  not  been  a  good  objection,  if  true,  so  long 
as  the  mortgager  continued  tlie  possession,  and 
bad  the  benefit  of  redemption  in  bim. 

Tbe  defendant's  counsel  said,  there  voted 

for  Mr.  Gresham  14,  having  good  votes:  which, 

if  so,  would  have  made  a  majJM-ity  ;    but  the 

plaintiff's  counsel  excepted  to  six  of  the  14,  as 

being  no  good  electors,  nir  that  one  of  them  lived 

■ot  within  the  liorough  ;  w  hich  was  proved,  by 

ancient  reputation  and  perambulation,  that  the 

bouse  where  he  lived  was  left  withoutthe  bounds. 

As  to  the  otlier  five,  the  objection  was,  they 

were  no  real  burgage-tenants ;  and  that,  if  any 

conveyances  had  Ix^en  made  to  them  of  burgage 

lands,  they  were  lately  made,  and  fraudulently 

oootrived,  to  make  votes  against  an  election  : 

and  because  the  defendant's  counsel  could  not 

deny  but  these  conveyances  were  late  made, 

Che  court   put  tlie  defendant  to   produce  and 

|irov6them,  which  was  done ;  and  upon  reading 

of  them,  it  appeared,  two  of  the  five  were  made 

after  tbe  test  of  tbe  parliament  writ,  and  three 

of  tbem  in  order  to  carry  on  sir  Philip  Floyd's 

election  in  the  borough,  about  five  years  since. 

Two  of  tbem  were  conveyances  by  one  Vallor, 

who  bad  a  garden  of  about  SO  rods,  and  conveyed 

to  each  of  bis  two  sons  a  piece  of  it,  contaiung 

about  ten  rods,  of  which  they  had  made  jointures 

to  their  wives,  each  share  being  worth,  at  best, 

St.  per  annum.    Another  of  tM  five  was  made 

by  a  father,  who  had  a  close  containing  two 

acres,  and  made  a  conveyance  to  his  son  of 

iboot  a  quarter  of  an  acre,  which  always  after 

lay  undivided,  and  was  constantly  enjoyed  by 

tbe  lather.    Another  conveyance  was  made  by 

a'aoo^n-Iaw  to  his  father-in-law,  of  a  cart- 

booie.  Thelastwasaconveyancetoone  Jack- 

tOD,  of  a  little  tenemcfnt :  but  it  was  proved  thai 

iBllatenl  iccttrity  waa  giveo  to  x^^wfty^  and 


the  House  of  Commons,  in  this  case ;  and  yel» 
if  they  judge  one*  way,  and  the  courts  bek>w 
another,  and  neither  have  power  to  supersede 
or  reverse  the  determination  of  the  other,  under 
what  uncertaintv  will  the  officers  and  all  |iartiea 
concerned  lie  ?  \Vbereas,  in  other  cases,  where 

that  the  grantor  had  repaired  it.  As  to  all  five, 
there  ap|>eared  several  badges  of  fraud,  as  a 
continued  possession  in  the  grantors,  &c.  and 
the  several  confessions  ot  the  purpose  and  intent 
of  making  them  for  the  electionn. 

The  court  censured  such  proceedings  as  evil 
and  unlawful ;  Mr.  W.  (Recorder  of  G.)  one  of 
the  defendant's  counsel,  stood  up  to  justify 
these  proceedings,  and  said,  it  was  part  of  the 
constitution  of  our  government  to  do  so  At 
which  the  court  seemed  very  angry,  and  won- 
dered that  any  one,  especially  a  man  of  the 
gown,  should  say  so,  and  said,  l>o  you  think  our 
government  hath  no  better  conntitution  ?  With 
which  the  gentleman  not  beiug  satistied,  he  waa 
told  by  the  court,  he  deserved  to  be  taken  no- 
Jice  of  for  saying  so,  and  that  he  seemed  to 
ha\e  ailvised  the  thing  done. 

To  conclude  the  evidence,   the   plaintiff's 
counsel  delivered  into  Court  ten  or  twelve  se- 
veral conveyances,  that  were  proved  by  the 
party  that  wrote  then,  to  have  been  made  by 
Mr.G.'s  order,  to  make  so  many  votes  at  a 
former  election,  wherein  Mr.  Gresham  waa  coo* 
cemed  ;  and  the  election  being  over,  they  were 
cancelled  and  delivered  up ;  concerning  which^ 
Mr.  Gresham  endeavoured  tc»  say  something  by 
way  of  excuse,  but  was  told  by  the  court,  it 
was  too  bad  to  be  excused  ;  and  it  was  well  an 
act  of  general  pardon  bad  passed  since  this  was 
done,  else  he  should  have  answered  it  in  ano- 
ther place.     During  the  whole  time  of  the 
trial,  the  same  was  managed  with  great  patience 
and  circumspection ;  for,  so  soon  as  the  caase 
was  opened    by   the  plaintifi*'8  counsel,   the 
court  perceiving  the  nature  ot  it,  commanded 
silence  and  attention  in  the  jury :   The  court 
declaring  it  was  of  great  weight,  as  great  as  any 
that  ever  came  there  to  be  tried.    And  tbe  evi- 
dence being  fully  given  on  both  sides,  the  court, 
by  way  ot  direction,  told  tlie  jury,  that  the 
plaintiff  need  not,  as  this  case  is,  [)rove  any  ex- 
press malice  in  tbe  defendant ;  tor  it  shall  be 
intended  when  a  fttan  shall  do  such  an  evil 
thing  as  this  is,  contrary  to  his  own  knowledge 
and  declaration  made  upon  the  election,  and 
afterwards  also  (tor  it  was  proved  against  him, 
by  one  or  two  witnesses,  that  a  little  time  be- 
fore this  trial,  he  did  confess  Mr.  Onslow  waa 
duly  elected,  and  that  he  had  told  Mr.  Gresham 
what  would  come  of  it).     And  the  court  ftir- 
ther  told  the  jury,  that  this  was  a  cause  of  mo- 
ment, and' deserved  more  than  ordinary  con- 
sideration;   ami  the  making  votes   by  such 
means  was  a  very  evil  and  uulawfal  thing,  and 
tending  to  the  d^tructioa  4>f  the  government, 
and  debauching  of  parliaments :  and  although 
some  of  tbecouveyaoces  were  made  sometime 
bc4R>re  hia  election,  to  serve  a  turn  at  a  former 
cboke ;  yat  that  they  warcfiraudMlcoty  and  f  iid 


711] 


2  ANNE. 


ProceefHngs  m  the  Great  due 


[712 


one  court  errs,  a  supeiior  court  revcrwi ;  but 
Imtc,  both  Adjudicatiooi  tbail  ttand  to^r«ther, 
thoujsrb  incoDsiiteDt  the  one  with  the  other.—- 
Bol  It  IB  Mid,  io  tbb  case,  the  sotioD  lies,  be* 
eause  the  detendaot  refosed  the  pUiotiff's  TOte 
/  iBsliciose  et  fslso/ 1  tske  those  to  become  words 
of  course,  sod  no  et  idence  of  that  is  giren  to 

in  their  creation,  and  ought  not  to  be  made  use 
ufat  any  time  against  any  other  person ;  and 
Ihat  it  was  senseless  to  think  such  practices 
were  part  of  the  constitution  of  our  go?emment| 
pt  to  imagine  that  persons  whom  we  intrust 
with  our  uf es  and  fortunes  ought  to  be  made 
and  chosen  by  such  eWl  derioes:  and  that  such 
nractices  deserre  to  be  severely  punished,  and 
directed  the  jury  to  gi?e  signal  damages. 
Whereupon  the  jury  withdrew,  and  alt«'  a 
abort  stay,  gave  a  Tordict  for  the  plaintiff,  and 
60/.  damages. 

And  ihe  court,  in  the  course  of  evidence, 
liaving  observed  one  Billinghurst  to  be  much 
concerned  in  the  proof  and  management  of 
their  fraudulent  deeds,  conceived  him  to  be 
privy  to  much  of  the  practice  thereabouts,  and 
commanded  him  to  stay  in  the  court  tiU  the 
jury  had  given  in  their  verdict :  which  when 
they  had  done,  the  court  required  him  to  find 
•ureties  to  appear  in  the  court  of  King's- bench 
next  Michaelmas-term,  to  answer  to  an  infor- 
asation  touching  the  said  misdemeanor:  and 
in  the  mean  time  to  be  of  good  behaviour, 
which  accordingly  be  did  do ;  and  sir  William 
Moore,  and  sir  George  Woodruff,  whom  he  had 
ierved  in  the  last  elertion  at  Haselmere,  were  his 
•ureties.  And  the  court  re||uired  the  plaintiff, 
Mr.  Onslow,  to  see  that  an  informatMm  be  pre- 
fiured;  which  he  promised  to  do:  And  the 
court  declare  it  was  a  very  great  offence^  and 
■kould  be  severely  nuninhed. 

I  shall  give  a  few  instances  of  what  the 
House  of  Commons  have  done  in  fimnerages 
to  punihh  and  prevent  evila  about  electioos. 

1.  Anno  30  Jacobi,  doctor  Harris,  minister 
•f  Blechingley  in  SurroT,  for  misbehaving  him- 
■elf  by  preacning,  and  otherwise,  about  elec- 
tion of  membm  of  narliament,  upon  com- 
plaint, was  called  to  the  bar  of  the  House  of 
fcommons,  and  there  as  a  delinqueot,  on  his 
knees,  had  judgment  to  confess  his  fault  there, 
and  in  the  county,  in  the  pulpit  of  his  pariah 
church  on  Sunday  before  the  oennon. 

9.  Anno  SlJacobi,  In|pey,  under-sheriff  of 
Cambridgeshire,  for  refusing  the  poll,  upon  the 
proouse  of  sir  Thomas  Steward  to  defend  him 
therein,  kneeling  at  the  bar,  received  his  judg- 
ment, to  stand  committed  to  the  seijeant  at 
arms,  and  to  make  submission  at  the  bar,  and 
acknowledge  his  offence  there,  and  to  make 
a  farther  submission  openly  at  the  quarter  ses- 
sions, and  there  also  to  acknowledge  bis  fault. 

3.  Anno  ^  Jacobi,  the  mayor  of  Arundel, 
for  misbehaving  himself  in  an  election,  by  put- 
ting the  town  to  a  great  deal  of  charge,  not 
giving  a  due  and  general  warning,  but  packing 
m  number  of  electors,  was  sent  for  by  war* 
rant,  and  after,  urdand  to  pay  all  the  charfc; 


the  jury. — Sir,  to  oondude,  the  House  lately 
passed  a  resolution,  tliat  no  lords  should  inter- 
meddle at  any  of  our  elections :  But  if  this  be 
albwed  as  law,  they  may  at  the  last  judge 
and  make  (for  aught  1  know)  all  our  elections. 
But  for  my  part,  I  am  for  continuing  the  |k>s- 
session  of  this,  and  all  otiier  just  privileges, 
as  derived  down  to  us  from  our  predecessors, 
who  ever  enjoyed  and  exercised  tnem  as  now 
we  should ;  anid  I  hope  before  we  rise  we  shall 
think  of  some  remedies,  and  not  Ue  wholly 
under  the  power  or  mercy  of  the  Lords. 


Sir  Thomoi  Fomis.  Mr.  Freeman ;  1  believe 
I  should  hardly  have  rose  up  in  this  matter, 
but  that  I  think  it  more  particularly  my  duty 
Io  speak  to  this  thing,  if  it  were  possible,  than 
any  other ;  for  in  truth,  I  have  hsd  a  more 
particular  opportunity  of  knowing  the  nature 
of  this  esse,  and  the  proceedings  in  it,  and  what 
the  consequences  of  it  will  be,  toan  many  others 
have  had.  I  must  acquaint  you  I  was  of  coun- 
sel in  this  cause,  in  the  House  of  Peers,  upon 
the  Writ  of  Error  with  White,  and  tlie  other 
constables  that  were  prosecuted  in  this  actkHi, 
and  did  to  my  power  defend  what  I  took  to  be 
the  rights  and  privileges  of  this  House.  I 
would  stand  right  in  theopinion  of  every  body; 
for  what  I  did  there  for  mv  client,  in  the  course 
of  my  profession,  I  do  not  think  myself  obliged 
to  maintain  here :  for  then  it  was  my  duty  to 
do  my  best  for  him  as  his  counsel,  but  now  he 
hath  done  with  me,  and  I  have  done  with  hiBi» 
in  this  place.  It  hath  been  to  the  ffreat  hiSMur 
of  some  judges  in  Westminster- hul,  who  have 
argued  m  cases  below,  at  the  bar,  and  have 
been  brought  on  the  bench  before  the  cause 
hath  been  determined,  that  they  have  argued 
at  the  bar  one  way,  and  when  upon  the  hMkcfa, 
have  given  judgment  another  way,  against 
their  very  dients,  and  thereby  done  their 
duty  in  Iwth  places.  Now,  when  I  have  said 
this,  1  hope  1  do  sisnd  fair  and  clear,  that  f 
now  speak  as  a  member  of  the  House  of  Com- 
mons. Yon  are  upon  a  point  which  1  wish 
had  never  happened,  for  there  is  notbine  f 
enter  upon  with  greater  reluctancy  than  what 
looks  like  a  dispute  with  the  other  House ;  for 

and' the  House  appointed  certain  persons  to  ad- 
just the  charges. 

4.  And  lastly,  S  Car.  1.  Sir  William  Wiey 
and  others,  depoty-Ueuteoaats  of  Cornwall,  for 
assuming  to  themselves  a  power  to  make  wbom 
they  pleased  knights,  and  defaming  thooe  gen* 
tiemen  that  then  stood  to  be  chosen,  sending 
up  and  down  the  country  letters  for  the  trai»» 
ed4iands  to  appear  at  the  day  of  the  election, 
and  menacing  the  countrv,  under  the  title  of  bin 
nu^jesty's  pleasure;  bad  judgment  given  upon 
them  to  be  committed  to  the  Tower.  S.  Tor 
make  a  recognition  of  their  offence  at  the 
bar  of  the  fitouse,  upon  their  knees ;  wbieli 
was  done.  8.  To  make  a  recognition  and 
submission  at  the  assiacs  in  Cornwall,  in  m 
form  drawn  by  a  conmitlee.  Sen  tlaa  Cast  ift 
a  folia  namsfJnt  niinl^  Ififtl. 
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no  man  pavi  a  greater  honour  to  the  Honse  of 
Peers,  aou  to  every  peer  there,  than  I  do ; 
however,  aa  I  am  intrusted,  1  shall  endeavour 
to  maintain  the  rights  of  this  House.  And  I 
do  say,  if  the  Peers  of  En^and  can  determine 
all  our  properties  at  law,  upon  Writs  of  Error, 
and  all  our  rij?hts  in  equity  upon  appeals ;  and 
if  they  can  determine  our  elections  in  conse- 
quence of  this  action,  as  I  am  of  opinion  they 
may,  if  this  action  prevails,  they  have  a  fifreater 
power  than  ever  that  House  had  in  the  days  of 
their  noble  ancestors,  when  they  were  in  their 
greatest  grandeur.  1  will  shew  what  will  be 
Che  ill  consequences,  and  I  think  it  very  fit  for 
you  to  take  this  matter  into  consideration,  if 
there  be  any  way  to  come  at  it.  First,  I  can- 
not deny  but  generally  speaking,  a  man  has 
right  to  bring  his  action  at  law;  but  then  1 
hope,  thouch  a  man  bath  a  ri^t  to  bring  an 
action,  yet  ne  cannot  bring  it  in  detriment  to 
any  other  man's  privilege ;  for  if  a  member  of 
this  House  be  sued  in  time  of  privilege,  though 
a  person  have  a  rig^t  to  such  action,  yet  be 
cannot  prosecute  it  in  breach  of  the  privilege  of 
such  person,  much  less  can  a  man  prosecnte 
an  action  in  breach  of  the  privilege  of  this 
House.  And  suppose  this  shonid  come  before 
the  Lords  in  question,  by  Writ  of  Error,  and 
they  should  be  in  possession  of  the  cause,  sore 
every  determination  of  the  Lords,  upon  a  Writ 
of  Error,  is  not  without  more  ado  to  be  oonda- 
sive  to  the  Commons  in  their  rights  and  privi- 
leges, so  as  that  they  may  not  take  an  alarm, 
mud  be  concerned  if  all  their  privileges  are 
about  lo  be  taken  from  them.  Suppose  any 
member  of  this  House,  (as  I  think  by  the  pn- 
▼ileges  of  this  House  be  may,)  riioakl,  in  this 
House,  have  just  occasion  to  take  notice  of 
some  great  mndemeanor  in  any  great  officer  of 
the  crown,  and  should  assert  matters  highly 
intrenching  on  the  hononr  of  a  peer  of  Eng- 
land ;  and  suppose,  when  the  pariiament  was 
up,  tite  peer  should  bring  his  action  of  icanda^ 
lum  magnatum  against  the  member,  at  law,  for 
words  that  he  had  spoken  here,  and  lay  them 
as  spoken  elsewhere,  for  so  in  a  transitory  action 
he  may,  and  he  should  justify  that  they  were 
spoken  in  the  House  of  Commons,  where,  by 
the  privileges  of  the  House,  freedom  of  speech 
is  allowed ;  and  suppose  judginent  in  that  case, 
as  in  this  it  was,  should  be  ^ven  against  the 
pjaintiff,  and  atWwards  this,  by  a  Writ  of 
Error,  should  be  brought  before  tne  Peers,  and 
they  should  reverse  this  judgment,  and  give 
judgment  for  the  plaintiff;  can  any  thing  be 
more  destructive  to  the  constitution  of  parlia- 
ment, if  such  a  case  as  this  should  happen  P 
And  must  the  Commons  in  such  case  sit  uown 
by  itr — Suppose  any  man  should  presume 
to  arrest  any  member  as  he  was  going  into  the 
House  of  Commons,  nay,  the  Speiker  himself, 
and  afterwards  he  is  committed  bv  onler  of  the 
House,  and  the  person  committecf  shonid  bring 
bis  action  for  taking  him  into  custody,  and  the 
seiieBnt  who  took  4iim  into  cnstody  should 
pioad  this  nnatter,  and  the  judges  give  judjp- 
for  him  as  they  diiler  im  dAadanti  in 
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this  case,  and  by  Writ  of  Error,  it  being  brought 
into  the  House  of  Peers,  they  should  reverse 
this  judgment,,  and  give  the  plaintiff  his  da« 
masses ;  will  any  one  say,  we  could  not  take 
notice  of  this  P  Would  it  not  destroy  all  our 
rights  and  privileges  P  So  no  doubt  in  this  case, 
though  they  have  gone  by  way  of  action  at 
law,  and  judgment  in  Westminster- hall,  and 
Writ  of  Error  in  the  House  of  Peers,  it  cannot 
he  said,  but  if  it  concerns  our  rights,  we  may 
take  notice  of  it.  In  the  case  of  sir  John  El- 
liot, &c.  [vol.  3,  p.  S9S.]  the  Commons  declared 
the  judgement,  5  Car.  1,  illegal,  and  against  the 
priTilege  of  pariiament  It  is  my  poor  opi- 
nion, it  is  our  right  (and  I  think  nobody  can 
doubt  it,)  for  we  are  in  possession  of  it,  to  de- 
termine our  own  elections;  and  1  would  be 
glad  to  be  acquainted  when  first  we  began  to 
hear  and  determine  our  own  elections :  I  be- 
lieve nobody  will  say  with  certainty  when  we 
did  not.  1  know  we  have  a  turlMiient  author, 
who  generally  affected  to  be  in  the  wrong,  and, 
though  a  member  of  this  House,  made  it  his 
business  to  write  against  their  privileges,  and 
was  always  hunting  among  the  records  of  the 
Tower,  from  whence  he  brouglit  away  a  great 
deal  of  dirt  with  him,  and  yet  could  never  pre- 
tend or  produce  more  than  two  instances,  where 
the  Commons  resorted  to  any  other  place  for 
the  settling  the  right  of  their  elections :  the 
man  I  niean,  is  Mr.  Prynn ;  he  takes  oocasioii 
to  do  it  firom  what  is  said  by  my  lord  chief  jus- 
tice Coke,  (who,  with  your  favour,  I  must  take 
notice  so  far,  as  to  say  he  was  not  only  a  Tory 
great  man  in  our  prufessiou,  but  had  been 
Speaker  of  the  House  of  Commons  in  his  time) 
and  he,  in  his  1  Inst.  fol.  116,  and  4  Inst.  1 
cap.  fol.  14,  15,  and  23,  asserts,  *  That  the  Jaw 

*  of  pariiament  is  as  much  part  of  the  law  of 

*  the  kingdom,  as  any  other,  and  indeed  the 

*  highest :'  he  calk  it  *  Lex  et  consnetudo  par- 
'  liamenti ;'  and  says,  this  is  a  law  that 
each  House  hath  possession  of,  and  Jndgelh 
by,  and  each  House  is  a  House  of  Judicature  ; 
and  he  puts  upon  this  a  great  many  instances, 
and  some  of  them  may  seem  strands e  ^  those 
who  have  run  upon  the  Commons  of  late.  He 
tells  yon  of  a  case  8  Eliz.  (at  that  time  Onslow 
was  Speaker,  and  it  is  in  fol.  19,  of  the  book  of 
the  House  of  Commons  of  that  y^r)  one 
Long  was  returned  a  member  for  Westbury  ; 
and  it  being  complained  of  that  he  came  into 
the  House  by  undue  practices,  it  was  enquired 
into  by  the  House  of  Commons,  and  found 
that  he  had  given  four  pounds  to  the  mayor 
of  Westbnry ;  and  they  having  examined 
and  tried  this  matter,  did  not  only  expel  Long, 
but  they  fined  and  imprisoned  the  mayor  of 
Westbuiy,  *  Secundum  Legem  et  Consuetudi- 

*  nem  Parliamenti.**  Mr.  Prynn,  the  author  I 
mentioned,  supposeth  there  was  a  time  when 
the  Commons  used  to  apply  to  the  king,  in  case 
wrong  was  done  in  the  matter  of  their  elec- 
tions ;  and  in  his  comment  on  the  4  Instit  31, 
goes  back  to   13  Ed.  2,  there  the  king  was 

*  As  to  this,  see  toL  6,  p.  Ilt2. 
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ptwucid  hroommmkm  to  appoiBt  iereral  per- 
wooB  to  nemr  the  matter  mao  election.  He 
Mtettds  too»  another  instanoei  <tnd  that-  is  in 
Henry  the  6th'e  time,  m  the  case  of  Huoting- 
tm;  and  there  wu  a  petition  to,  and  a  oom- 
■MHon  from  the  king  m.  like  manner.  The 
kleifc  ofthcie  iulances  is  above  900  ^^ears  ago, 
«Bd  neither  of  them  make  any  thing  for  a 
power  in  the  Lords  to  determine  the  elections 
•f  the  Commons  ;  bat,  on  the  contrary,  rather 
§K  a  power  to  be  delcgiMed  by  the  king ;  and 
IIm  inslinrce  are  but  two.  Now,  I  aay,  Sir, 
1M  ere,  and  have  been  in  possessioa  of  this 
nfbt  for  a  very  great  length  of  tinm,  and  have 
it  oonfifmed  lo  us  by  act  of  parliament ;  for 
Ihalate  act  of  7  and  8  of  king  WiUiam,  hath, 
in  etkdf  declared,  that  the  determination  of  the 
aightof  tbe  electors  is  in  the  Hoose  of  Com- 
«eas:  fo^  it  says.  Thai  the  sherilSs  and  offi- 
«m  of  all  sorts,  shall  follow  the  Usi  determi- 
Mlion  of  the  House  of  Commons,  as  their  nil^ 
aad  gaide  in  such  casss.  And  surely  nothing 
ii  none  absurd,  than  to  say  that  this  llouse  shall 
egmmine,  try,  and  determme  who  are  elected ; 
and  yet  Westminster-hall,  and  the  Lords  shall 
'f'^'Tr  and  determine  the  right  of  the  elec- 
teeu  How  can  any  one  examine  the  elee- 
lieo,  but  the  first  iSep  he  takes  must  be  to 
■saridsr  and  determine  who  are  the  electorsr 
Aad  the  determining  the  one,  is  determining 
Ike  other.— I  would  trouble  vou  a  little  with 
ma  rsasons  they  give  why  this  actioa  should 
Iki  It  hath  bM  said,  SM  I  think  it  is  true, 
for  the  honour  of  England,  and  I  believe  it 
hardly,  can  be  found  to  foil,  that  where  a  man 
fcath  a  right,  and  a  wrong  done  him,  he  is 
lomewbere  to  have  a  remedy,  but  now  let  us 
•ee  the  application  of  this  rule.  Are  they  not 
hv  Che  same  law  that  settles  the  right,  and  de- 
dares  the  wrong,  to  enquire  where  the  remedy 
is  to  be  had  f  For,  thougph  you  have  a  remedy, 
you  mistake  that  which  is  the  proper  remedy ; 
and  the  same  law  that  settles  the  right,  and 
declares  the  wrong,  gives  the  remedy;  you 
roust  therefore  go  to  the  place  where  the  law 
directs,  for  your  remedy,  not  where  yourself 
would  desire  the  remedy.  *  Therefore'  says 
my  lord  Cuke,  in  his  Preface  to  his  4  lustit. 
and  likewise  fol.  14,  and  15, '  we  have  several 
jurisdictions,  some  ecclesiastical,  some  tempo- 
ral, &c.  some  governed  by  one  law,  and  some 
by  another ;  and  all  must  have  their  rules  and 
hounds,  which  must  be  observed.'  If  your 
right  be  ecclesiastical,  as  for  iustance,  brl'ore 
the  Statute  of  Tithes,  could  you  in  Wesimin- 
■ter-hall  have  brought  your  action?  Or  if 
issue  had  been  join^  in  such  an  action,  and 
the  parties  had  gone  to  trial,  will  any  body  say 
but  that  the  indges  must  have  arrested  judg- 
ment, and  said  that  it  was  4»ut  of  their  juris- 
diction ?  If  a  lord  of  a  manor  should  refuse  to 
admit  a  man,  to  whom  a  surrender  is  made  of 
a  copvhold  estate,  the  lord  has  done  him  wrong, 
and  damage  too ;  but  yet  he  cannot  bring  his 
ietion  at  law  for  it,  for  it  is  an  equitable  right, 
and  he  must  go  to  a  court  of  eouity  for  his 
jrtmcdy;  and  so  I  could  put  a  thousand  in- 


stances, but  I  will  not  spend  yonr  tima.  So 
that  I  say,  it  is  not  enougti  to  say  you  hafa  a 
right,  and  must  have  a  remedy,  and  therefore 
von  may  bring  yonr  actioa  at  the  cooMiioa 
WW ;  but  you  most  seek  it  in  a  proper  place, 
thoogli  perhaps  coots  and  damages,  m  a 
trial  by  a  iury,  may  be  more  desirable  by  the 
party. — ^Now,  in  this   case  I  wooU   know. 


whether  this  b  not  a  matter  of  pariiamentary 

kamI    aIaa    a   narVAHMiBtArv   norki  r 


jurisdiction,  and  also  a  parliameatary  ^ 
la  any  thing  more  plain?  Hethathathanght 
to  vole,  hath  a  nyht  to  send  a  person  to  ra- 
present  him,  and  sit  in  parliament;  therefore 
It  IS  a  parliamentary  right;  where,  thea  must 
be  yonr  remedy?  In  the  House  of  Cofla- 
mons,  where  you  havea  right  to  said  a  parson 
to  sit  and  represent  you;  there  yon  may  coni* 
plain,  I  was  denied  my  vote,  or  misosed  opoa 
the  election,  lliis,  by  the  law  of  parliaoaent, 
shall  be  eiamined  here,  and  for  this  purpose 
you  coastantly  appoint  a  standing  commiUea 
of  elections.  Indeed  I  cannot  but  wonder  at 
the  bringing  of  this  new  invented  action ;  for 
if  there  be  any  thing  certain  of  the  eomoMMi 
law,  it  is  this,  that  where  vou  claim  a  r^t 
to  any  thiiy,  it  most  be  munded  upon  com- 
mon usage  m  that  case,  or  in  some  case  that 
carries  the  same  reason,  and  is  just  like  it ; 
for  the  common  law,  generally  speaking,  is 
nothing  else  bat  common  usage.  Now  let  us 
sea  for  the,  usage  in  this  case,  and  whether 
tiiere  has  been  anv  thing  like  this  action  be- 
fore. Say  they,  how  do  you  know  but  such 
actioos  have  l>een  brought  before  ?  I  do  nut 
see  that  there  can  be  a  stronger  negative  proof 
in  any  other  case  than  in  this ;  for  we  have 
had  parliaments,  as  appears  by  our  statutes  in 
print,  for  500  years,  and  we  have  had  parlia- 
ments in  every  reign  since,  and  in  several 
reigns  a  great  many  pariiaoients :  and  let  us 
consider,  whether  this  case  would  not  have 
happened  frequently  in  500  years,  in  so  many 
elections  in  counties,  boroughs,  and  citien 
where  there  are  such  intinite  numbers  of 
electors  P  And  therefore  this  case  must  fre- 
quently have  happened  if  such  an  action  lay 
at  law.  If  it  be  asked,  how  do  1  know  that 
such  an  action  hath  not  been  brought  before ; 
1  answer,  it  is  wonderfully  plain  there  never 
was  such  an  action  brought  before ;  for  as  we 
have  our  acts  of  parliament  in  print,  so  we  have 
faithful  report^  of  all  our  law  cases,  nhich 
we  call  the  Year-Books,  and  which  are  memo- 
rials of  all  cases  so  long  back  as  from  £d.  S*8 
time,  that  is  400  years,  followed  by  a  series  of 
reports  till  this  time,  and  are  now  grown  so 
numerous,  that  they  become  a  burden :  and  I 
will  desire  any  gentleman  of  the  law  here,  or  in 
Enc^land,  to  shew  me  the  footsteps  of  any  such 
action  as  this,  or  of  this  kind  till  now,  ever 
brought  before.  We  have  always  said,  our 
fore-fathers  were  wiser  men,  and  greater  law« 
yeni  than  we  are ;  and  so  they  were :  but 
such  an  action  as  this  never  entered  their 
thouglits. — But  it  may  be  said,  how  does  it 
appear  that  there  was  occasion  for  these  kind 
of  actions  formerly,  for  men  heretofore  were 
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imwillinsf  to  genre  in  parliamentt  they  were 
hired,  and  almost  prestto  it,  and  it  was  hard  to 
get  men  to  come  np  ?  I  answer,  it  was  so  far 
otherwise  for  many  years  past,  that  so  early 
as  Henry  4's  time,  there  were  ^reat  contests 
about  elections,  and  the  slierifis  m  those  days 
were  apt  to  do  wrong,  as  appears  by  7  H.  4, 
cap.  15.  And  therefore  U  H.  4,  cap.  1,  there 
was  imposed  100/.  penalty  to  the  king  on  the 
■heriff  that  did  not  do  his  duty,  according  as 
the  statute  does  direct :  so  that  it  does  appear 
there  was  occasion  for  these  actions,  if  they 
had  lain  by  law ;  and  yet  you  will  6nd  that 
never,  till  S3  H.  6,  did  it  enter  into  the  thoaghts 
of  any  man,  that  an  action  at  common  law 
could  be  brought  for  an  injury  in  an  election  ; 
and  therefore  thtit  act  recites,  that  there  was 
not  before  that  time,  a  snflicient  remedy  for 
the  party  grieveil,  and  therefore  gives  100/.  to 
the  party,  and  costs,  if  a  knight,  and  40/.  if  a 
citizen  or  burgess,  and  that  by  a  law  made  on 
pyrpose  to  help  the  party  to  an  action,  where 
there  was  no  such  remedy  before.  Thus  it 
rested  till  the  famous  case  between  Nevill  and 
Strode,  in  2  Siderfin,  fol.  168,  (in  that  time 
they  sent  five  knights  of  the  shire  out  of  Berk- 
shire.) Mr.  Nevill  brought  his  action  against 
Strode  the  sheriff;  and  he  alleged  that  he 
being  one  of  the  five  chosen  for  that  connty, 
Strode  had  maliciously  and  falsly  refused  to 
return  him,  &c.  and  the  jury  gave  him  1,500/. 
damages.  This  action  made  a  great  noise, 
and  the  judges  looked  upon  it  as  a>great  no- 
velty, and  thought  fit  to  consult  the  parlia- 
ioent  in  it;*  (informer  days,  in  matters  re- 

*  Sir  Humphry  Mackworth,  in  his  Vindi- 
cation of  the  Fundamental  Right  of  the  Com- 
mons of  England,  p.  27,  saith.  In  the  case  of 
Strode  and  Nevill,  A.  D.  1655,  in  an  action  on 
the  case,  against  the  sheriff  for  a  false  retnrn, 
to  the  damage  of  2,000/.  after  a  verdict  for  the 
-plaintiff  and  1,500/.  damages,  the  court  of 
the  Kiog^s-bench  adjourned  the  case  into  par- 
liament, propter  difficultatem,  whether  the 
action  did  lie  or  not  ?  Where  it  is  to  be  ob- 
served, that  it  was  not  adjourned  into  the 
House  of  Peers,  but  into  the  House  of  Com- 
mons, as  the  only  proper  judges,  in  all  cases 
of  that  nature  concerning*  elections  ;  so  care- 
ful were  they  of  the  rights  of  the  Commons. 
And  let  not  the  iniquity  of  those  times  of  re- 
-bellion  be  objected  to  this  instance:  the  Argu- 
ment from  thence  extremely  confirms  the 
right  of  the  Commons  ;  for  if  it  be  considered 
that  Cromwell  had  then  created  a  new  House 
of  Lords,  and  wanted  nothing  but-a  House  of 
Commons  to  establish  his  usurpation,  that  to 
this  purpose  he  had  formed  a  new  model  of  an 
House  of  Commons,  and  overturned  the  me  • 
tbod  of  election,  depriving  all  the  boroughs 
of  their  rights,  and  causing  the  choice  and 
r^urns  of  members  to  l>e  made  by  the  coiinfy ; 
yet  the  name  of  a  House  of  V^ommons  re- 
mained ;  and  even  that  was  so  reverenced  in 
tliose  days,  that  none  would  attempt  tu  deprive 
them  of  their  essential  privilege,  of  judging  of 


fating  to  the  parliaoiieiitt  they  ased  to  oonsnlt 
the  parliament,)  and  the  judjfes  heretofore, 
when  they  were  asked  their  opinion  ui 
difiicnlt  matters  relating  to  the  fmriiamenf, 
or  law  of  parliament,  would  say,  this  was 
above  us,  and  therefore  to  be  decided  by 
parliament  And  this  case  being  referred  to 
the  parliament,  they  looked  upon  it  as  so  ex- 
traordinary an  attempt;  that  though  Mr.  Nevill 
had  a  ^verdict  for  1,500/.  damages,  yet  be 
never  got  a  farthing  of  the  money,  or  any 
benefit  by  the  verdict:  Sed  ihi  dormivit,»^ 
After  this,  came  the  great  cause,  that  ha^ 
been  mentioned,  of  Soune  and  Bamiudiston  ; 
and  methinks  this  deserves  very  much  our 
consideration,  and  how  far  the  lieterminattOD 
of  the  House  of  Peers  ought  to  be  a  rule  m 
this  very  case.  That  cause  set  fbrth  with 
great  prospect  of  success ;  sir  Samuel  Bar^ 
nardiston,  m  that  case,  did  not  slight  the  de- 
termination of  the  House  of  Commons,  hoi 
first  petitioned  this  House  as  the  proper  place 
to  determine  bis  right,  and  had  it  decided  for 
him,  that  be  was  the  person  daly  elected,  and 
the  other  return  was  taken  off  the  file ;  and 
then  he  brought  his  action  at  common  law, 
and  set  forth  this  whole  matter,  and  that  the 
sheriff  falsly  and  maliciously  returned  another 
with  him,  whereby  he  was  kept  out  of  his 
rig^t,  &c.  a  long  time,  and  put  to  very  great 
expence  and  costs.  This  came  to  be  tried  at 
the  bar  of  the  Ring's-bench,  and  there  was  a 
verdict  8:iven  for  sir  Samuel  Barnardiston  for 
800/.  This  was  looked  uiion  as  a  great  case^ 
and  my  lord  chief  justice  Hale  bid  all  persons 
about  him  take  notice,  that  they  did  not  deter- 
mine the  right  of  the  election,  for  the  judgment 
ia  that  case  belonged  to  the  parliament ;  hot 
said,  since  the  House  of  Commons  had  de- 
termined the  right,  he  thought  they  might 
follow  their  judgment  to  repair  him  in  da- 
mafires,  and  so  gave  judgtnent  for  the  damages 
the  jury  had  given  the  pUintiff. — ^Tbiscase  was 
looked  upon  so  improper  for  the  commoo 
law,  that  upon  a  Writ  of  Error  brought  in 
the  Exchequer- chamber,  that  judgment  was 
reversed,  because  the  common  law  could  not 
any  way  intermeddle  with  elections  to  parlia- 
ment, further  than  was  directed  by  actsof  par- 
ment.  It  might  have  been  said,  and  I  know  it 
was  said,  that  the  reversal  of  this  judgment 
was  by  an  extraordinary  high  hand:  and 
therefore^  upon  the  revolution,  in  the  very  be- 
ginning of  icing  William's  reign,  At  Samuel 
Barnardiston  brought  a  Writ  of  Error  in  par- 
liament, complaining  that  in  the  Excheqner- 
chamber,  they  had  reversed  this  judgment  un- 
justly, and  went  upon  these  reasons,  as  may 
be  deserved  from  the  Journal  of  the  Honsie  of 
Lords,  which  were  the  reasons  of  some  very 
few  protesting  Lords :  1.  Because  it  was  a  de* 
nyingsir  Samuel  Barnardiston  the  benefit  of 

elections;  no  influence  could  bias  the  judges; 
'  they  thoogfit  it  lo  inherent,  that  they  would 
not   presume  to  intermeddle  in  it— -Forma' 
Edition. 
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the  lavr,  wliich  giTCt  relief  as  toall  wroB^  and 
injuries  ;  and  here  is  a  very  (^eat  d.<ma^  to 
the  plaiatiir,  and  therefore  be  ousrlit  to  1^  re* 
|Mired.  3.  Say  they,  if  itshoaldbe  allowed 
that  sheriffs  and  bailifis  may  make  false  re- 
turns anil  no  remedy  but  a  100/.  forfeiture,  it 
would  be  of  dangerous  consequence,  and  might 
tend  to  the  iiacking  of  a  House  of  Commonii, 
which  may  ofcrtiim  the  whole  constitution. 
But  the  Peers  then  did  not  think  these  reasons 
■iifficient  for  this  new  action  at  common  law, 
and  accordingly  the  House  of  Peers  affirmed 
the  judgment  of  re?ersal  in  the  Excheoucr- 
chamber,  and  said  the  judgment  was  well  re- 
versed, for  that  no  such  action  did  lie  at  the 
eommon-law,  though  the  injury  done  did  tend 
to  the  plaintiff's  damage ;  and  all  the  other 
mischiefs  which  are  now  suggested,  were  in- 
flisted  on  ;  and  thus  it  stands  to  this  day.* 
And  yet  now  it  is  said  upon  the  same  reasons, 
the  action  docs  lie  for  this  person,  though  be 
be  only  an  elector,  and  must  receive  much 
less  damage  tlian  the  person  elected  ;  and 
there  is  no  one  reason  tor  the  elector,  but  holds 
.more  strongly  for  the  elected.  Tlie  elected 
eaonot  maintain  an  action,  and  yet  now  it  is 
clear  that  one  of  the  electors  may,  though  he 
can  ha?e  no  substantial  damage ;  for  if  a  man 
€omes  and  gives  liis  ?ote,  (as  here  in  this  case) 
it  is  not  in  the  power  of  the  officer  to  hinder 
bim  of  the  benefit  of  it ;  for  his  vote  will  be  as 
well  giren  as  if  the  officer  had  put  it  down, 
and  this  with  respect  both  to  the  person  who 
gave  the  vote,  and  him  for  whom  he  voted ; 
and  so  really  it  is  no  suiistantial  dama^  to 
any  man.— The  next  thing  I  shall  mention  to 
jrou,  is  another  case  of  Mr.  Onslow:  he 
Brought  his  action  against  the  sheriff  of  Sur- 
ny  for  making  such  a  return  upon  hiiBt  (I 
believe  I  have  tlie  gentleman  in  my  eye  who 
bniuglit  that  action)  he  declared  in  the  same 
manner,  that  it  was  done  falsly  and  malici- 
ously, and  had  a  trial  and  a  verilict ;  and  yet 
notwithstanding  the  eourt  of  Common  Pleas, 
(being  govern^  by  sir  Samuel  Bamardiston*s 
case)  did  unanimonsW,  S3  Car.  2,  say,  we 
must  not  presume  to  determine  the  merits  of 
elections,  or  returns,  there  b  a  proper  juris- 
diction for  it ;  and  they  gave  judgment 
against  the  action,  and  I  think  he  bath  ac- 
quiesced in  it  ever  since*    I  am  sure  1  have 

*  See  the  Case  of  Bamardiston  and  Soame, 
Rported  vol.  6,  p.  1063.  Roger  Nortli  (book  3, 
chap.  7,)  givn  of  it  a  copious  history,  related 
in  his  ordinary  st^le  of  partiality,  vehemence 
and  grossness.  He  concludes  his  account 
thus: 

*'  The  matter  of  this  cause  of  Eamardiston 
and  Soames  rested,  lying  as  embers  with  the 
JMhes  raked  over  them,  during  all  the  rest  of 
'  king  Charles  the  second's,  and  all  king  James 
the  second's  reign;  for  the  party  durst  not 
bnng  the  cause  into  the  House  of  Lords, 
without  a  Toto  of  the  House  of  Commons  to 
akl  it.  But,  aiW  the  revdutioo,  when  the 
Lords  were  thought  more  propitious,  sir  Sa- 


beard  no  mere  of  it ;  the  reasons  given  by  the 
court,  appear  in  the  Report  of  the  case  in  S 
Levins,  fol.  29,  and  30,  and  are  worth  the  read- 
ing.— ^There  was  a  case  a  year  atro  betweea 
Pndeaux  and  Morris,  in  the  county  of  ComwalL 
Mr.  Stratford  was  returned,  and  Mr.  Prideaux 

mucl  Bamardiston  removed  his  cause  into  par- 
liament by  Writ  of  Error.  But  then  the 
lord  chief  justice  North,  who  had  been  lord 
keeper  also,  and  sir  William  Soan^,  the  de* 
fenaant,  were  both  dead,  and  the  latter  utterly 
insolvent.  It  was  therefore  wondered  to  what 
end  it  was  done ;  for,  if  be  prevailed,  nothing 
was  to  be  got,  and  few  spend  tlieir  money  at 
law  for  the  public  good.  The  riddle  was  re- 
solved by  some  attempts  about  that  lime  ;  the 
anakigy  between  which  and  this,  mads  it 
more  than  guess,  that,  if  the  reversal  had 
been  reversed  in  the  House  of  Lords,  as  being 
what  they  called  illegal ;  then  sir  SamuS 
Bamardiston  had  petitioned  for  leave  to  bring 
in  a  bill  to  charge  his  «lamages  (thedelco- 
dant  being  dead  insolvent)  upon  the  estate  of 
the  lato  lord  keeper  North,  by  whose  undue 
solicitations  and  means  (tlie  petition  had  said) 
that  illegal  judgment  was  obtained  ;  and  who, 
at  that  time,  would  say  to  the  contrary,  or 
re<)ttire  proof  of  itf  Let  none  start  at  the 
inonstrousness  of  this  supposition  ;  for  it  will 
be  more  familiar,  when  I  have  shewn  that,  in 
another  case  by  the  same  faction,  the  like  waa 
attempted,  and  much  more  intended.  And  it 
is  certain  that  some  surviving  friends  of  tbe 
lord  keeper  were  told  they  must  expect  it 
would  follow ;  and  thereupon,  howerer  none 
of  them  meddled  with  the  cause  in  the  House 
of  Lords,  as  knowmg  no  concern  his  fiunily 
bad  in  it,  they  caused  his  lordship's  argu- 
ment to  be  printed,  and  so  it  fell  into  the  hands 
of  the  Peers,  who  were  better  prepared  thereby 
to  understand-the  lawyers  language,  when  the 
cause  came  to  be  heard.  And  Sius  sir  Sa- 
muel Bamardiston  went  to  law  by  himself  be- 
fore tlie  Lordsi  without  any  opposition  at  all. 
And,  at  last  upon  solemn  hearing  of  the  cause, 
the  House,  by  ad%ioe  of  the  judges,  especially 
Holt,  then  lord  chief  justice  of  the  King's- 
bench,  who  clearly  evphuned  the  law  to  be 
for  the  reversal  inr  the  Exchequer- chamber, 
confirmed  that  judpnent;  and  so,  for  the  jua> 
tification  and  lasting  honour  of  the  lord  chief 
justice  North,  it  hath  rested  ever  since.  Tbia 
was  not  the  only  correction  that  geotlemao^ 
sir  Samuel  Bamardiston,  received  upon  ac- 
count of  his  engagements,  which  were  deep, 
with  that  faction.  He  was  accounted  aa 
honest  man,  but  mistaken,  and  betrayed  into 
many  inconveniences  by  nopularity.  He  lived 
to  be  undeceived ;  for,  nnding  by  experience 
so  much  more  of  wickedness  in  his  own  party, 
after  they  had  power,  than  he  had  ever  dreamt 
of,  he  tnmed,  and  took  in  with  that  party  ia 
parliament  that  opposed  them.  Aim  nofr, 
aince  bis  death,  his  posterity  live  with  Bioob 
hoaonr  and  respect,  and  seem  to  be  eotef 
all  danger  of  faltiog  into  thoie  emci  ef  .pa- 
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broo^t  an  action  in  the  Common  Pleas,  in  the 
tiai€  of  kioff  William,  af>fainst  the  Viander  for 
making  a  false  return  a^^inst  him  to  bis  ^eat 
damage,  and  laid  it  with  ail  aggra?atiun.  This 
went  to  a  trial  in  Cornwall,  and  there  was  a 
special  verdict  found ;  and  the  question  was, 
whether  thb  action  would  lie,  before  the  Com* 
mons  had  determined  the  right  of  election  ? 
And  the  whole  court  unanimously  gafe  judg- 
ment, thai  the  action  could  not  he  brought  till 
tlie  matta'  had  been  first  brought  before  ^e 
House  of  Commons,  and  they  had  determined 
tlie  right. 

Now  here  is  a  total  silence  in  all  books  of 
the  law,  tliat  any  such  action  as  this  is  doth 
lie :  here  are  the  acts  of  H.  6,  and  king  Wil- 
liam, which  provide  remedies  at  law,  because 
there  was  no  other  profision  before.  Here  are 
not  only  these  solemn  judgments  in  WesUnm- 
ster-hall,  but  the  judu^m^nt  of  the  House  of 
Peers,  in  the  case  most  like  to  tliis  of  any  that 
can  be  thought  of,  that  no  such  action  doth 
lie:  and  yet  I  cannot  tell  how,  there  are  abroad 
persons  that  eudeavour  to  run  upon  the  House 
of  Commons,  and  use  them  ill  on  all  occasions, 
and  are  zealous  for  this  cause,  which  seems 
to  be  set  ou  foot  to  undermine  all  our  elections, 
and  bring  tliein  to  another  judicature.— Now 
see  the  conseqnence :  no  man  ought  to  ha?e 
afoot  against  him,  two  judgments  at  odcc  in  two 
■e?eral  courts ;  whereby  one  may  punish  him 
at  the  same  time  for  iloinga  thing,  and  tho 
other  for  not  doing  it.  I  belieyc  such  pro- 
ceedings would  be  looked  upon  as  barbarous 
even  in  Turkey,  and  yet  that  will  be  just  our 
case:  a  gentleman  petitions  the  Home  of 
Commons,  and  says,  the  right  is  in  such  a  set, 
•r  sort  of  men  ;  as  for  example,  in  all  the  free- 
men, or  iiree  burgesses ;  ana  that  according  to 
that  way  of  election,  he  was  chosen,  and  not 
the  person  tliat  is  returned:  and  this  is  de- 
termmed  by  the  committee  of  elections,  and 
aflerwords  oy  ^his  House  against  him  that  pe- 
tihoned.      This   man   goes  immediately   and  ' 

pular  flattery,  as  cost  sir  Samuel,  and  conse- 
quently them,  so  dear. 

"  Tliis  final  dct;;rmination  had  that  cause, 
which,  in  the  beginning,  proceeding,  and 
conclusion,  was  pure  and  pute  factious ;  and 
crery  step  of  it  shewed  the  true  genius  and 
spirit  of  the  party  against  king  Charles  2,  so 
united  and  uniformly  did  they  more,  and  act, 
as  if  one  single  soul  animate<l  the  whole.  O 
tkat  the  regular  and  honest  sort  of  men  had 
that  soul !  ft  is  not  so  easy  to  c<»mc  at  intrigues 
to  iwl?e  them  in  greater  affairs  ;  the  mask 
upon  tliem  b  more  worn.'* 

Tt  is  obsenrable,  that  sir  Francis  North  was, 
when  Attorney  General,  leading  counsel  for  the 
party,  in  whose  favour  he  afterwards,  as  chief 
justice  of  the  Common  Pleas,  gave  judgment. 
Barnardiston  was  very  odious  to  the  court  in 
the  rdgns  of  Charles  tho  second  and  hu 
brother.  See  his  Case,  vol.  9,  p.  1333.  As 
to  the  anormity  of  his  fine,  see  Emiya's  Pre* 
fiice^  ToL  1,  pp.  xnvy  xxxri. 
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brings  nn  action  in  Westminster- hall  against 
the  ufHcer  that  returned  the  other ;  nay,  every 
one  of  these  persons  that  he  affirmed  the  right 
of  election  to  be  in,  bring  their  actions,  and  it 
comes  into  Westminster-  hall  to  be  tried,  and 
the  jury  find  the  right  to  be  in  these  men,  as  ho 
has  alleged,  contrary  to  the  determination  of 
the  House  of  Commons,  and  judgment  is  given 
against  the  officer  in  every  one  of  these  actioni» 
for  the  men  you  have  determined  tlie  right  not 
to  be  in.  You  cannot  set  one  of  these  jud^ 
ments  against  the  other ;  I  cannot  defend  my* 
self  in  Westminster- hall,  by  saying,  the  House 
of  Commons  have  determined  that  these  mcD| 
who  sue  me,  have  no  right  to  vote.  There  is 
nothing  like  this  in  the  world  ;  two  independent 
courts  cannot  cootroul  one  another,  but  both 
may  go  on  together  in  the  same  cause ;  and 
both  having  a  right  to  judge,  one  judges  one 
way  and  the  other  the  other,  and  the  officer  ia 
crucified  between  them.— iJet  it  be  considered 
again,  that  at  this  rate  none  but  knaves,  or 
lieggars,  wijl  be  mayors,  or  bailifis  in  an  elec- 
tion year:  For  suppose  as  at  Westminster^ 
where  I  think  tlierc  are  ten  thousand  electors  r 
or  suppose  it  be  as  in  some  towns  near  WaleS} 
for  one  of  which  I  have  the  honour  to  serve, 
where  descendants  of  every  burgess  claim  a 
ri^ht  to  vote,  and  by  consetjueoce  they  will 
bnng  it  in  time  almost  to  all  the  sous  of  Adam : 
for  flJl  the  sons,  and  all  the  daui^htcrs*  husbands, 
and  all  their  descendants  claim  a  right  to  vote. 
Now  what  a  miserable  case  must  that  officer 
be  in,  when  persons  shall  come  from  east,  \>ost> 
north  and  south,  and  say  their  pedigri'e  is  so 
and  80,  (for  they  are  good  ot  pedii^rces  in  those 
countries,)  yet,  what  a  condition  is  he  in  ?  He  is 
bound  to  determine  whether  ihey  have  a  vote 
or  not ;  and  though  he  is  no  lawyer,  or  herald, 
yet  howe\  ct  he  is  bound  to  give  judgment  one 
way  or  another  at  the  |)eril  of  an  action :  And 
suppose  but  a  hundi'ed .  men  should  bring  their 
actions  against  the  officer,  what  man  can  stand 
a  hundred  actions,  though  he  be  in  the  right  P 
There  are  not  dniy  these  difficulties  in  the  case, 
but  there  is  revenge  :  and  in  popular  electioue 
there  are  those  heats,  and  the  voters  engage 
with  that  animosity,  that  the  losing  side  next 
day  will  be  ready,  perhaps  only  for  revenge,  to 
send  for  a  multitude  of  writs,  and  have  the 
pleasure  of  ruining  the  officer  who  was  against 
them,  though  he  was  in  the  right ;  fur  every 
one  has  a  right  to  bring  his  action  whose  vote 
was  disallowed,  though  it  should  be  found  at 
last  tlTat  he  had  no  rij^htd — As  to  the  words 

*  lalso  et  malitiose^  laid  m  this  declaration,  which 
seem  to  be  a  great  ingredient  in  this  action,  I 
agree,  in  some  cases  where  there  is  a  jurisdic- 
tion, these  words  may  make  a  great  aggravatioa 
of  the  offence ;  hut  they  cannot  make  a  thing 
unlawful  that  is  lawful,  nor  give  a  jurisdiction 
where  there  was  none  before :  For  no  man  will 
say,  if  a  person  should  bring  an  action  at  com* 
mon  law  for  a  legacy,  and  allege,  that  the 
execntor,  though  he  hail  sufficient  assets,  yet  he 

*  falso  et  malitiose,*  refused  to  pay  it ;  that  woidd 
give  a  jiuisdifitioD  to  the  oourta  of  comiaon»]aw« 
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These  woHi  are  verba  ekrkorum^  words  of 
course  for  the  mosl  (Mrt.  Besides,  how  dan- 
gerous and  hazardous  it  would  be  for  an  offi- 
cer, though  erer  so  innocent,  to  depend  upon 
these  words;  when  erery  body  Iniows  that 
fiilsity  and  malice  rest  in  the  mind,  they  are  in 
the  imagination,  and  Che  jury  that  are  to  try  this 
action  are  at  liberty  to  judge  with  what  mind  the 
cffioer  acted :  that  would  be  the  hardest  thing 
in  the  world  for  an  offi^r  to  undergo  in 
erery  action.  It  would  be  enoogh  m  the 
jury  to  presume  it  was  done  malioionsly,  (seeing 
ftw  mayors,  or  bailifiit,  hot  have  their  inclioa- 
tions,  and  p?o  their  votes  theinsel?es  for  their 
friends,)  becaoM  the  officer  made  an  interest 
for  the  other  side ;  and  the  consequence  of  this 
aew  invented  action,  if  conntenaaoed,  wQI  be, 
that  every  triennial  parliament  will  bring  a 
triennial  harvest  to  Westminster' hall.  1  speak 
•gainst  my  own  private  interest,  if  that  was 
to  be  considered.  Elections,  without  actions, 
keep  up  animosities  too  long,  so  that  they  are 
hardly  healed  in  three*  years  time ;  but  thew 
actions  willl  help  to  vex  and  worry  cornorationa 
fi*om  three  years  to  three  years ;  and  mayors 
and  bailiffii  will  be  the  most  miserable  men  in  the 
kingdom,  and  ought  to  run  their  country  rattier 
than  stand  a  popular  election ;  whereas  the 
cfficer  is  accountable  to  you  for  his  bebavionr 
at  the  election. — ^Tliisis  not  a  matter  that  stands 
in  need  of  the  aid  and  assistance  of  Westmin- 
ster-ball, that  they  sliould  invent  a  new  action 
and  remedy,  as  if  there  was  a  failure  of  justice. 
Haa  any  one  come  with  a  comnlaint  against 
any  officer  to  this  House,  and  tney  have  not 
been  willing  to  hear  it  ?  Have  not  the  com- 
iiittee  a  right  to  hear  and  report  matters  with 
Kipect  to  the  electors,  as  well  as  the  elect* 
pd  r  And  have  we  not  known  that  the  electors, 
though  but  a  small  number  of  them  (as  in  a  late 
eaae  of  this  sorry  town  of  Aylesbury)  about 
five,  1  think,  of  the  electora  came  and  com- 
plained, and  their  complaints  were  fiiUy  heard. 
And  if  any  single  elector  should  come  with  a 
petition  and  represent  that  he  was  abused  by 
an  officer,  or  ill  treated  by  any  mayor,  or  bailiff 
at  the  election,  1  du  not  tbiok  but  tbo  Hooae 
would  be  ready  to  do  him  justice :  and  they 
have  a  right  so  to  do,  for  the  officer  is  account- 
able to  them  for  his  behaviour,  ft  ia  not  now 
aaly  so  practiseil,  but  always  was  so ;  for  in  the 
Mune  treatise  of  my  lord  Coke'a  4th  Inst  fol. 
49,  he  says,  That  tbey  will  make  him  change 
hit  very  return ;  they  will  make  him  raie  out 
the  name  of  one,  and  put  in  the  name  of  the 
ether.  8o  they  have  a  jurisdiction  adequate 
IB  this  case ;  and  surely  if  they  can  near 
thccomplaint  of  several  electors,  they  can  hear 
the  complaint  of  any  one  elector.  1  wouM  not 
traaUe  you  with  arguments  that  may  be  proper 
ia  Westminster-hall,  because  we  are  here  upon 
a  matter  of  our  constitution ;  hut  I  know  no 
action  mora  obooxious  to  the  true  reason  of 
the  common-law,  which  abhora  maltiplioity  of 
actioas :  and  a  man  ahall  never  have  a  particu* 
lar  action,  fhr  that  which  naturall j  drawi  an 
anhiplicttyofaetMMis^  Midaaj  ha  lalhnMd  ia  a 


VMre  compendioai  manner.  Upoa  Am 
that  famoua  case  in  5  Rep.  called  «  Bolton's 
*  case,'  is  founded:  If  a  man  builds  adore  hiNUi 
near  a  common  field,  where  men  make  all  their 
profit  by  plowing  and  tillage,  and  therein  kaepa 
a  great  number  of  pigeons  that  Nve  upon  hii 
neighbours'  com,  is  not  this  a  great  wronff  and 
injury  to  them  f  And  yet  no  action  lies :  for,  if 
one  man  that  ia  wronged  thus  aiST  bring  his 
action,  a  great  many  more  may  do  the  like,  aod 
so  there  will  be  infinite  actions ;  therefore  it 
shall  be  presented  in  the  court-leet,  as  that 
book  says.  8o  there  is  that  case  of  Williaroa 
in  the  same  hook,  where  the  lord  of  a  asanor 
had  a  chapel  for  himself  and  tenants  torefinir 
to,  and  to  hear  divine  service,  witfaitt  the  parish 
ofAklhury:  he  brouffht  bis  action  against  the 
vicar  who  was  obliged  to  officiate,  m  that  ha 
had  uefflected,  &o.  though  he  had  OMd  time  out 
of  mind  to  offidate,  and  had  an  aUowaace  for 
it :  saya  the  case,  if  this  action  should  be  al- 
lowed, aO  the  tenants  and  servants  of  the  lord 
might  have  the  like  action,  and  ao  there  would 
be  a  multipUdty  of  actions,  and  therefore  ba 
shall  not  have  this  action ;  but,  if  it  had  been 
to  have  been  performed  in  hb  own  privata 
house  or  chapel,  he  alone  mk^ht  have  bad  an 
action.  But  since  it  would  £aw  on  a  great 
many  actions,  which  mi(y  ruin  anjr  man,  there- 
fore  the  remedy  most  be  taken  in  such  man* 
ner  aa  it  is  giv«i  where  there  is  pnblic  offimce. 
Ia  the  case  before  us,  cverv  person  is  chosen 
pro  bono  publico  I  for  though  he  be  chosen  for 
a  partioufw  pbce,  he  serves  for  the  whole  king* 
dom ;  and  for  that  reason  you  shall  not  proceed 
by  way  of  action,  but  in  such  manner  as  it  hath 
been  uwaya  used,  where  the  whole  thine  shall 
be  examined  at  once,  and  all  determined  apoa 
one/|ietition,  wherein  all  the  parties  injured 
may  jom,  inalead  of  a  multitude  of  actions. — I 
ahall  not  propose  lo  yon  any  thing,  hut  hopa 
yon  will  at  least  come  to  some  determination 
that  may  assert  our  right  in  this  pomt ;  that 
thisdoor  may  not  be  open  to  bring m  a  new  in* 
risdiction,  to  examine  and  determine  whether 
any  of  us  sit  here  rightfully  or  not — It  ia  a 
standhig  order  of  the  House,  that  no  peer  hath 
a  vote  in  the  dection  of  a  commoner ;  but  in 
the  next  dections,  if  this  be  allowed,  eveiy  peer 
may  vote,  for  they  are  freeholders,  and  itiaDy 
of  them  burgesses  and  members  of  corpontioba, 
and  they  may  all  come  and  demand  your  ▼otas. 
and  if  refused,  bring  their  actions,  Tlicse  and 
many  more  inoonveniencies  are  obvious,  If  tUa 
action  ahould  be  aDowed,  and  I  believe  it  may 
have  a  great  efliect  upon  our  constitution.  Tay 
much  more  might  yet  be  said,  but  I  havctd^elt 
up  too  much  time  already. 

Sir  John  Eamles^  (Solidtor-Oeneral,  temp. 
Will.  S.)  Mr.  Freeman,  we  are  jealous  of  oar 
privileges,  and  I  think  wa  have  jost  reaaoa  aa 
lobe;  hut  we  must  take  care  that  that  does  Bol 
carry  us  too  fhr  out  of  the  way.  I  would  nal 
hare  K  taken  for  granted,  tliat  whatscefcr  It 
said  agaiasl  the  Lorda  hera^  tends  to  aawrt  tlia 
piifil^sa  af  thia  HooN^  ar  that  wM  iidMd 
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for  theLsrdi  bare^  k  fpiDti  thif  House.  I 
am  M  muchftr  the  ptif9eg«t  of  the  Coromons 
«f  EnglaBtl  as  any  nao,  and  I  own  they  bafe 
loit  a  ffreat  deal  or  power ;  I  tbiak  the  Com- 
.moiia  nad  a  mat  power,  when  the  greitest 
part  of  the  jiflicature  of  thie  gOTemmeDt  was 
their  sole  right:  I  mean  that  of  trying  the 
fad  of  causes,  which  heretofore  was  in  the 
Commoos  ahme,  nay,  if  a  peer  had  bad  a  mat^ 
ter  of  oontsat  with  aoother  peer,  or  with  a 
commoner,  and  issue  was  joined,  that  issue 
was  to  be  tried  by  commoners,  and  not  by 
peers.  It  is  true,  if  the  prosecution  of  a  peer  was 
m  a  capital  matter  at  the  king's  suit,  it  was  to  be 
tried  part  by  commoners  and  part  by  their  peers ; 
4he  bill  of  mdictment  was  to  be  found  by  com- 
moners, but  the  issue  was  to  be  tried  by  peers ; 
but  if  a  peer  was  prosecuted  in  a  capitsJ  mat- 
ter b^  a  commoner,  or  a  peer,  as  by  an  appeal, 
the  issue  was  to  be  tried  by  commoners.  1 
must  confesa,  as  to  the  Lords'  jurisdiction  in 
matters  of  equity,  the  Coromons  have  great  rea- 
•on  to  be  jealous,  because,  there,  all  facta,  as 
well  as  law  and  equity,  come  to  be  tried  and 
judged  by  the  Lords  alone.— Sir,  I  say,  when 
all  facta  were  tried,  and  most  of  the  officers  of 

Swemment  were  chosen  by  the  freeholders  of 
e  county,  the  Commons  were  somewhat 
greater  than  now  they  are ;  when  they  had  the 
election  of  the  sheriffs  of  the  counties;  when 
they  bad  the  election  of  what  they  called  tlie 
conserratorsof  the  peace,  officers  tnat  were  the 
same  with  our  now  ju^tticen  of  tlie  peace,  with 
this  diftreoceonly,  those  the  Commons  made, 
these  the  crown  makes.  Tlie  Commons  had  a 
great  newer  when  they  were  to  elect  their  cap- 
tains that  led  tbein  out  to  war,  which  heretofore 
they  did,  and  had  a  ri<(ht  to  do,  till  it  was  taken 
away  from  them  by  the  ret  that  settles  the  mi- 
litia, though  I  own  it  was  disused  many  years 
before.  The  making  of  shorifb  is  now  placed 
in  the  crown  :  we  have  nothing  lefl  now,  but 
matte fs  of  trials  in  particuhtr  cases,  and  even 
that  is  so  far  craropt,  that  the  jury  is  returned 
by  an  officer  that  the  crown  pots  upon  the 
county.  But  yet  1  am  not  for  carrying  things 
farther  than  we  have  a  right  to  do ;  1  am  for 
keeping  what  we  have,  and  for  that  reason  I 
am  not  for  encroaching  upon  the  alk>wed  iuris- 
<holioa  of  the  House  of  Lords :  we  have  always 
•Uowed  them  a  right  to  hold  plea  of  Writs  of 
Error.  The  jiarliament  in  Hen.  4th's  time,  did 
declare  the  right  of  Judicature  to  be  in  the 
Bouse  of  Peers ;  and  i  never  found  any  incon- 
venieace  in  it,  if  the  Peers  kept  only  to  matters 
of  law,  and  left  the  facti  to  be  tried  by  the 
Commons;  nor  did  I  ever  know  that  right  of 
the  Lords  questioned  till  now.  A  great  deal 
bath  been  said  for,  and  against  the  right  of 
bringing  this  action ;  I  do  not  think  that  that 
is  now  the  question :  the  question  is.  Whether 
a  judgment  being  given  in  the  King's-bench, 
a  Wntof  Error  does  not  lie  in  the  House  of 
Lards  f  But  whether  the  Lords  did  right,  in 
giving  that  judgment  they  have  new  gif  en  in 
Uie  case  before  yon,  that  is  another  thmg.  I 
'  to  the  right  of  holding  pkaeftkiapavtU 


cular  Writ  of  Error :  nobody  hath  denied  but 
that  they  have  a  right  to  hold  plea  of  a  Writ  of 
Error  in  general,  upon  a  judgment  given  in 
Westminster-hall ;  but,  say  they,  the  Lorda 
onght  not  to  have  done  it  in  iiw  particular 
case ;  and  several  reasons  hare  beai  given  for 
it.  First,  Here  is  the  privilege  of  the  House  of 
Commons  in  questkni  in  the  esse :  that  hath 
been  argued  and  insisted  on,  but  I  confess, 
that  argument  doea  not  influence  me.  The 
Lorda  have  held  plea  of  a  Writ  of  Error,  in 
which^  the  privilege  of  the  Commons  hath 
been  in  question,  and  the  Lords  have  dona 
right  to  the  Commons  in  it,  particuhiriy  in  that 
matter  of  the  pariiament  of  1640,  when  soma 
were  supposed  to  have  done  irreguhir  things  in 
the  House  of  Commons,  and  were  proseculsd 
for  it  by  infonnation  in  the  King's-bencb,  and 
were  fined  In  king  Charles  I's  time ;  whereupon 
a  Writ  of  Error  was  brought  in  the  House  of 
I^irds,  and  that  judgment  reversed  in  the  time 
of  king  Charies  S.  There  the  Lords  did  right  to 
the  Commons  in  the  mstter  of  privileges  of  the 
Comnaons,  for  it  was  for  laying  hands  upon  the 
Speaker  in  this  House ;  and  1  think  every  body 
commended  what  was  done  in  that  matter  by 
the  House  of  Lords,  and  no  body  ever  said  but 
that  they  had  a  right  so  to  do.  Some  things 
are  not  to  be  come  at  otherwise,  than  by  a 
Writ  of  Error  in  the  House  of  Lords ;  and  1  be- 
lieve if  you  look  a  little  back,  there  have  been 
Judgments  given  in  Westminster-ball,  not  only 
in  matters  of,  but  against  the  privilege  of  the 
Commons:  and  these  Judgments  stand  unra- 
yersed,  though  I  think  they  are  fit  to  be  revers- 
ed, and  I  know  no  otlter  method  to  do  it  but 
by  Writ  of  Error  in  the  House  of  Lords.  I 
think  there  is  one  Judgment  upon  an  informa- 
tion against  the  8|ieaker,  for  licensing  pspera 
to  be  printed,  which  he  did  by  order  of^tbe 
House.*  There  is  another  instance  of  a  person 
taken  mto  custody  by  order  of  this  House;  it 
was  the  caxe  of  'Mr,  Topham  serjeaut  of  thk 
House  :f  tlie  party  brought  his  action ;  the  aer^ 
jeant  pleaded  his  warrant,  that  it  waa  done  by 

^  See  Tol.  13,  p.  1360. 

t  See  in  vol.  IS,  p.  831,  the  Caseof  Jay  and 
Topham  ;  the  material  parts  of  the  plesiitnga 
in  which  case  Mr.  East  has  inserted  m  a  Note 
to  Tol.  14,  p.  109,  of  his  Reports.  It  appears 
that  other  suits  wen  brought  against  Topham. 
See  vol.  19,  p.  895. 

"  1689,  May.  Mr.  Terdon,  under-sheriff  of 
Norfolk,  did,  at  the  last  assizes  at  Cambridge, 
recover  500/.  damages  against  Topham,  Ser- 
jeant at  arms,  who  attended  the  Iste  House  of 
Comnnons,  and  did,  by  their  order,  take  the 
said  Verdon  into  custody ;  but  the  said  Topham 
moved  the  court  of  K.  B.  the  90th  for  a  new 
Irial  fbrezoeasive  damagea,  and  had  itgfranled. 

"  1689,  AuguaL  Mr.  Topham,  seijeant  to 
the  late  Honae  of  Commnoa,  having  obtained 
of  the  court  of  King's-bencli  the  last  term,  a 
new  trial  upon  a  verdict  of  500/.  against  him  for 
detaming  Verdon,  under-aheriff  of  Norfolk,  two 
daya  after  the  pariiament  was  prarogoadt  ilao- 


737]  2  AKKE.  ProcMHngs  in  ihe  GrM  Caie 

order  of  the  Home  of  Commons,  and  J  adgment 
WW  ^ivcn  •fTfiinst  him,  and  this  Jiidg'mont 
■tanda  unrevcrse<l.  Now  what  method  haTo 
you  to  revcmc  these  Jiidcfmcnts  but  by  Writ 
of  Error  P  If  you  think  tn  do  it  by  a  bilfin  this 
House,  that  must  likewise  pass  the  House  of 
Lords,  and  so  will  he  the  same  thin<^  as  a  Writ 
of  Error.  Another  thing  is  said,  that  this  per- 
son was  not  dainniiiod  ;  or  if  he  was,  there  are 
Mich  a  number  of  persons  who  were  then  like- 
wiae  daniniiietl,  that  may  hrin*;  their  actions, 
that  nobody  will  exoeute  surh  an  office.  I 
think  that  argument  ought  not  to  pre? ail,  for 
•I  that  rate  you  will  allow  the  officer  not  only 
to  be  a  jud^e,  but,  the  supreme  judge,  and  the 
partiea  damnified  shall  be  without  relief;  he 
may  do  what  he  pleases,  and  he  shall  never  be 
questioned  afterwards,  save  in  this  House, 
which  I  will  consider  by  and  by.     It  is  agreed, 

20U  may  punish  an  officer  that  mlsliehaves 
iraself  in  matters  of  elections,  and  that  is 
'practi8i*d  now  very  much  ;  but  at  the  same 
time  you  punish  the  officer,  the  person  damni- 
fied bath  no  sritisfaclion*,  though  our  law  allows 
satisfaction,  in  cases  inhere  he  that  did  the 
wrong  shall  not  Ik;  punished,  and  allows  satisfac- 
tion in  all  cases  where  a  person  its  punisha- 
ble, if  another  hath  received  a  ]Nirticolar  da- 
mage. A  man  is  liable  to  be  lined  to  the  king 
or  queen,  that  is  a  punishment ;  but  if  he  pays 
so  much  to  the  pnity  damnified,  that  is  satis- 
faction:  I  fa  man's  horsi'  breaks  into  another's 
la^und,  he«  shall  not  he  punished,  but  the  |»cr- 
son  daiiinilied  hIiMI  have  satisfaction  ;  But  in 
this  case  you  alloiv  the  officer  sliall  be  punisli- 
«d,  but  yon  will  not  allow  tho  man  injured  any  sa- 
tisfactiou  fur  the  damage  he  has  received  ?  which 
cannot  be  supported  by  reason,  or  by  ilic  autho- 
rity of  any  particular  case.  In  all  cases  I  take 
it  to  be  true,  where  a  man  is  puni-^hed  for  do'ug 
Unother  damage,  the  person  damnified  shall 
liave  satistbrtion.  But  that  rule  docs  not 
bold  true  in  the  contrary' .•» It  is  said  there  are 
a  great  many  portions  concerned,  and  if  you 
give  every  one  an  action,  there  will  be  no  end 
of  these  actions,  and  therefore  none  shall  have 
an  action.    This  is  a  strange  argument:  If  a 

cordingly  came  on  this  assizes  at  Cambridge, 
and  the  jury  gave  the  like  value  of  500/. 

**  1683,  May  11,  was  a  trial  at  bar  between 
Mr.  Verdon,  under-sheriff  of  Norfolk,  and  John 
Topham,  esq.  seijeant  to  the  House  of  Cora- 
inoDs,  in  an  actiou  of  tlic  case,  for  keeping  the 
plaintiff  in  custody  by  the  sjiace  of  thi-ee  days 
after  he  had  notice  of  the  prorogation  of  the 

Cirliament.  This  was  tried  by  a  jury  of  Cam- 
idgeshire,  and  was  fully  proved  by  the  plain- 
tiff, so  that  the  jury  presently  ^ve  in  their 
verdict  for  the  pluiiitrff,  and  to  his  damage  of 
460/.  to  the  wonder  of  all  people,  thinking  uiem 
Tery  excessive."  Narcissus  Luttreirs  Brief 
Historical  Relation  of  Slate  Affairs,  MS.  in  the 
library  of  All-Souhi'  College,  Oxford. 

See,  too,  the  Case  of  Verdon  v.  Deale  ami 
others,  2  Show.  U07  [999].  See  mention  of 
Topham,  ?ol.  8|  p.  19. 
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injures  one  or  two  penons,  each  shall 
have  an  action  for  their  respectifo  damam  ; 
bnt  if  he  injures  an  hundreid,  dobo  of  them 
shall  have  nn  action :  as  if  wlien  a  mao  is  mo- 
deratoly  injurious,  he  shall  make  s3tisfi|etiOD  ; 
but  if  he  is  extravagantly  injurious,  bo  sliall 
be  scot-fn.>e,  and  make  satisfaction  to  dodo. 
This  rest:j  to  he  made  {{ood  either  by  reason  or 
authority,  which  hitherto  hath  not  been  dooe. 
The  case  cited,  I  own,  is  true ;  but  you  must 
take  it  with  Uiis  difference,  if  any  thing  io 
done  which  might  have  Iteen  of  damage  torn 
hun<lreil  people,  hut  was  uf  damage  to  none, 
none  shall  bring  iheir  action,  though  the  crimi- 
nal shall  be  punished ;  but. where  there  is  par- 
ticular damage  done  to  any  |)erM>fl,  au  action 
will  lie  for  the  damnification  of  that  person. 
If  a  man  digs  a  pit,  any  man  may  fall  into  it, 
and  no  person  shall  bring  an  action  ror  that ;  but 
if  any  person  doth  fall  into  it,  and  bath  partien-t 
lar  danuige  by  it,  he  shall  bring  an  action  and 
have  satisfaction.  And  with  submission,  that 
argument  will  not  hold,  that  because  a  person 
may-  be  ruined,  if  he  be  oliliged  to  make  sa- 
tisfaction for  the  wrong  he  liath  done,  tiierefore 
he  shall  not  oiakc  satisfaction  to  any  particular 
person  he  hath  damnified. — It  hath  oecn  said, 
admitting  it  to  bu  so,  that  the  party  ought  to 
have  satisfaction,  yet  he  ought  to  take  bis  re- 
medy in  a  proper  court;  as  if  a  legacy  was 
given,  an  action  would  not  tic  in  the  Queen*s- 
bench  for  it ;  which  is  true.  But  it  would  hare 
been  well  if  that  gentleman  had  told  us  which 
was  the  proper  court  to  give  satisfaction, 
for  the  wrong  supposed  to  be  done  in  this 
case.  If  the  Queen's- bench  be  not  the  proper 
court,  what  court  is?  It  is  said  the  House  of 
Commons  is  a  court,  I  was  always  of  opiaioa 
it  was  so :  It  is  a  Court  of  Judicature,  my  lord 
Coke  says,  and  a  Court  of  Becord.  1  wonder 
when  all  tliia  is  allowed,  it  should  be  said  this 
court  hath  not  a  power  to  administer  an  oath 
to  a  witness ;  I  think  that  was  never  di  '^ieit  to 
any  other  court  whatsoever.  £very  Court  of 
Becord  has  power  to  adrainibler  an  oath  ;  but 
though  this  be  a  Court  of  Record,  this  cannot, 
it  hath  not  that  power.  It  would  have  been 
very  well  if  those,  who  are  against  this  action, 
could  shew  us  that  this  is  a  court  that  can  give 
satisfaction  ;  some  courts  can  punisli,  but  can- 
not give  satisfaction,  whereof  1  tliink  this  one  \ 
satistaction  was  never  given  here  that  I  know 
of;  was  it  ever?  or  pretended  to  be  had 
here?  In  the  first  instance,  it  is  true,  this 
House  haih  punished,  and  by  such  punishment 
compelled  the  delinquent  to  make  satisfaction 
to  a  person,  by  increasing,  or  remittmg  such 
iiuniKhmrut ;  but  that  is  not  the  case  before  us. 
It  hath  lK.'cn  said  there  has  boen  no  instance  of 
this  kind  of  action  biooglit ;  and  that  the 
court  of  Queen's -bench  have  declared  they 
have  nothing  to  do  with  the  business  of  elec- 
tinnft,  for  that  the  right  of  dectioDS  onght  to  be 
determined  here,  aud  for  that  purpose  the  do* 
claration  of  the  Lord  Chief-Justice  Hale,  in 
the  case  of  Bamadiston  and  Soaroe,  has  been 
cited.    I  mnsi  confess  I  cannolbut  woodtr  e| 
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that  CMC  ;  we  did  lately  thiok  that  the  JuAg- 
ment  gifm  in  the  King's- bench  in  that  case 
was  rightly  given ;  anoaflerwards,  when  it  was 
revenieiJ,  people  were  astonished  at  the  reason 
of  it ;  mad  more  when  that  Judi^nent  of  reTcrsal 
came  to  be  affirmed  in  the  House  of  Lonls. 
Nobody  hath  ever  said  why  that  Judgment  was 
reversed  ;  1  do  not  see  but,  on  the  same  reason, 
several  Judgments  wilhiu  these  few  years,  nay, 
t^ven  in  tliis  reipi,  may  be  rcveryed  likewise  ; 
fur  tlie  court  of  Kin^'s-bencli,  in  tliat  case,  did 
not  pretend  to  a  Judicature  of  determining  the 
right  of  elections ;  the  matter  in  that  case  had 
b«i>n  determined  before  in  this  House;  but 
they  only  gave  damages  for  the  wrong  sustain- 
ed, that  was  all  the  court  did  in  that  case,  and 
yet  that  Judgment  was  reversed.  I  believe 
there  hath  been  some  Judgment  given  by  this 
House,  within  these  twelve  months,  that  where 
the  House  hath  ilctermined  the  right  of  election, 
the  party  grieved  shall  tie  allowed  to  maintain  an 
action  at  law  for  his  damnification. — But  I  take 
it  that  there  is  a  difference  between  the  case  of 
Harnardiston  and  Soame,  and  this  present  case. 
Time  was,  when  it  was  doubteil,  where  a  man 
that  was  elected  and  the  officer  refused  to  return 
him,  whether  the  [lerson  elected  was  damni- 
fied or  not.  It  is  very  certain,  heretofore, 
persons  were  not  so  ambitious  of  sitting  in 
thb  House  as  now  they  are ;  and  some  persons 
purchased  charters  of  exemption,  to  be  excused 
sittinjB^  in  this  House ;  And  so  it  had  been 
practised  in  the  House  of  Iiords.  The  act 
that  hath  been  mentioned  before,  expressly 
commands,  that  the  person  chosen  shall  come 
and  be  present  in  parliament.  And  afterwards 
there  was  a  penalty  put  U|>on  such  as  were 
chosen,  if  they  did  not  appear  here ;  to  which 
another  punishment  was  added,  which  was, 
tliat  the  person  elected,  if  he  did  not  come 
hither,  he  should  lose  his  wages.  It  was  not 
reckoned  a  damage  tliat  any  person  was  not 
returned  a  burgess  to  sit  here,  but  a  kindness ; 
but  that  did  not  hold  so  in  the  case  of  an 
elector.  Every  body  agrees,  as  the  electors 
Lad  a  right  to  chuse,  so  there  was  no  statute  to 
compel  tiiein  so  to  do ;  but  they  looked  upon 
it  not  only  as  their  ri^t,  but  their  interest,  to 
be  present  at  the  elections.  And  none  can  say 
but  it  is  a  man's  interest,  to  make  choice  of 
•nch  a  person  to  serve  in  parliament,  (who 
hath  the  power  over  bis  estate,  and  life  too  for 
ought  1  Icnow,)  as  he  could  trust.  Nobody 
ever  doubted  tliat  a  person  who  had  a  right  to 
vote,  Iwd  an  interest,  and  might  be  damnified 
if  his  vote  was  refused.  So  tliat  none  of  the 
cases  that  have  been  put  of  the  right  of  the 
person  elected  to  serve  in  parliament,  as 
Imiffht  of  the  shire,  or  as  burgess,  come  up 
to  the  case  in  question. — I  would  say  one  thing 
as  to  the  damnification  of  the  persons  elected  ; 
there  is  a  late  act  that  gives  double  damages 
where  the  return  is  contrary  to  the  last  deter- 
mination. Now,  1  do  take  it,  that  act  supposes 
that  a  man  might  have  been  damnified  before; 
and  if  be  was  damnified  before^  he  was  so  by  the 
aonunofrlaw^  (or  no  ilatate  gives  him.  any 


damages :  It  is  tme,  that  statute  gives  donbia 
damages,  but  still  that  statute  supposes  there 
was  a  damage  before,  and  builds  upon  that 
foundation ;  so  that  with  submission,  that  very 
statute  runs  against  all  the  cases  that  have  been 
put  as  to  the  persons  elected.-* It  is  said,  at 
this  rate,  the  Lords  may  come  to  vote  in  elec- 
tions. I  am  of  opinion  the  Lords  have  no 
right  to  vote  in  elections  for  a  knight  of  a  shirs 
or  a  burgess ;  and  the  ruason  1  go  upon  is  this, 
every  person  who  had  a  right  to  vote,  ought  to 
have  contributed  to  the  exiiencesof  him  that 
was  elected ;  if  he  was  a  freeholder,  lie  was 
an  elector  for  the  county,  if  a  burgess,  for  the 
borough ;  and  the  expcuces  of  the  knight  of 
the  shire  were  to  be  levied  of  all  the  freeholders, 
and  the  ex|iences  of  the  burgesses  upon  all  that 
were  resiant  in  the  borough.  But  the  Lords 
were  excused  of  that  charge,  they  were  not  to 
be  contributors  to  the  ezpences  of  a  knight  of 
the  shire,  or  burgess,  because  they  were  of  aa- 
other  house.  There  was  a  law  made  which 
says,  that  for  lands  purchased  by  any  Lords, 
such  lands  should  continue  chargeable  to  the 
expences  of  knights  of  the  siiire,  as  they  were 
before  such  purchase ;  so  that  it  is  plain  before 
that  act,  the  lands  tlie  Lords  were  seized  of, 
or  purchased,  were  excused  of  that  charge, 
— But,  Sir,  1  think  this  matter  is  not  to  Uie 
case  in  question.  Thu  is  nothing  but  a  col- 
lateral action  for  a  damnification,  whereof  the 
consequence  is  not  much,  not  above  five 
pounds :  though  1  acknowledge  the  smallness 
of  the  sum  does  not  influence  this  case,  ^or 
is  the  question,  whether  the  I«ords  have  done 
right  or  not,  in  reversing  the  judgment  given  in 
the  Queen's- bench :  *  Humanum  est  errare.' 
If  they  have  a  jurisdiction,  we  cannot  justly 
complain ;  though  1  am  of  opinion  they  have 
done  right :  I  think  the  plaiiitifT  in  this  case  was 
damnified,  and  I  think  the  court  of  Queen's^ 
bench  ought  to  have  given  judgment  against 
those  who  did  him  the  injury,  for  the  damage 
he  sustained ;  and  I  think  the  L<irds  ha^e  done 
right  in  reversing  that  judgment,  and  in  giving 
such  judirment  as  the  court  of  Queen's- bench 
ought  to  have  given. 

&r  Edward  Sejftnour,  It  is  enough  for 
me  that  we  have  the  law  on  our  side,  and 
we  are  very  much  obliged  to  the  pains  and  nn- 
derstaniliny  of  those  learned  (j^entlemen  that 
opened  this  debate,  in  presenting  us  with  a 
true  state  of  our  disease ;  it  only  remains  now 
for  your  prudence,  to  apply  a  remedy.  And 
I  cannot  but  take  notice,  that  this  is  an  action 
without  any  precedent  to  warrant  this  proGeed-> 
ing ;  and  J  believe  it  might  have  remained  so 
still,  (for  I  do  not  think  there  was  virtueeoough 
in  the  cobler  of  Aylesbury,  nor  had  he  purse 
enough)  if  a  hird  had  not  acted  that  part. — 
For  my  part,  Sir,  1  do  not  think  this  to  be  the 
single  instance  of  the  House  of  Lords,  we  have 
reason  to  complain  of:  I  think  in  a  great  mea- 
sure, by  their  proceedings,  they  seem  to  hold 
forth,  tnat  the  axe  Is  laid  to  the  root,  and  that 
they  have  a  dialikaof  this  House  of  ComiBQiit^ 


T31] 


9ANMC. 


Proceedi»g$  im  <A#  Grtat  Case 


[7M 


«Dd  eodcaToar  to  gfvt  rid  of  ihcm .  1  shall  not 
iniUnoe  id  paiiicalars,  bot  I  hope  then  ia  one 
j»u  frill  not  let  ^o,  wiihoal  applying  looie  re- 
mcdv  to ;  and  that  is,  that  noUe  Repicaeota- 
tioo*  in  which  they  hare  vilified  you  in  the 
hig^hest  defpree,  aod  lay  all  the  miachiefa  of  the 
lart  reign  and  this,  at  your  door.  I  ooukl 
ahow  you,  thcie  is  nothing  in  it  but  stuff,  ;iopii- 
lum/alUre ;  and  we  see  the  ceasequenee  of  it, 
and  what  pains  and  endearourathey  ha? e  taken 
to  disperse  it  all  o? er  the  world,  to  make  im- 

rressions  upon  the  people.  But  that  which 
would  have  some  resort  to,  is  this,  that  these 
worlhv  persons  that  ha? e  spoke  before,  thounfh 
they  nave  truly  represented  the  state  of  our 
eooilition,  yet  t'hey  have  been  very  tender  of 
applyiug  a  remedy.— it  does,  I  tliink,  con- 
sist of  two  parts ;  one  is  what  relates  to  the  in- 
ferior courts,  the  other  to  the  judgment  of  the 
House  of  Lords  ufion  this  Writ  oi  Error.  Now 
that  tliere  is  a  risfht  to  brinf^  a  Writ  of  Error, 
the  learned  admit ;  but  I  would  take  away  the 
fiiundatiun,  and  make  this  declaration : — ^That 
no  inferior  court  below  should  presume  to  in- 
ter-nteddle  with  the  elections  of  the  House  of 
C<Mnmoos ;  and  I  am  sure  then  there  will  be 
DO  foundation  for  a  Writ  of  Error.  In  the  next 
step,  with  relation  to  the  judgrmeot  (j^ven  in  the 
House  of  Lords ;  it  is  true,  the  Lords  make  a 
great  complaint,  that  in  matters  of  parliament 
we  have  addressed,  without  advisinfjf  and  con- 
auhin^f  whh  them :  I  will  not  say  how  fiir  it  is 
justified  by  their  proceedinffs ;  I  need  not  re- 
mind you  of  tlie  address  they  made  without 
jou,  when  you  addressed  against  my  lord  of 
Worcester  it  before  you  had  presented  your 
address,  they  presented  a  counter -addreiw  to 
yours.  But  I  take  the  distinodon  to  be  lu>re, 
It  is  ope  thing  in  matters  of  state,  aod  another 
thing  when  the  matter  iWppiids  between  the 
two  Houses :  where  it  is  a  matter  of  state,  with 
reLition  to  the  queen's  prerogative  being  vio- 
lated and  invaded,  as  you  are  her  great  coun- 
cil, you  are  to  a<1viBe  the  queen  in  that  matter, 
and  not  let  any  thing  of  that  kind  pass  upon  her. 
.-But  howsoever  I  wouki  go  the  regular  way, 

£coodemnin<{'  this  judgment,  in  relation  to 
>  House  of  Iy>rds ;  and,  after  you  have  made 
that  oondemnaition,  I  would  apply  to  the  House 
of  Lords,  to  see  if  they  would  recede  firom  this 
jndgment  of  theirs.  'But  I  am  afraid  argu- 
aMofci  or  debates  will  help  your  case  but  little^ 
you  must  have  reooorsc  to  remedies  that  are  in 
your  own  power.  We  see  what  they  did  upon 
the  lasioocasioD,  when  they  thought  their  pri- 
vileges were  eoncemed ;  they  amoumed,  and 
■11  to  prepare  the  way  to  make  the  world  be- 
lieve they  were  injured,  and  prepare  them  for 
theu*  proceedings  afterwards.— And  I  lay,  this 


*  This  refers  to  the  Representation  of  the 
Lords  to  the  Queen,  oonoemmg  the  Address  of 
tho  Commons,  (9  Anne,  1704)  complaining  of 
tiie  Lords  eaouning  Conspirators  in  the  Scottish 
Plot    8eeCohb.Pari.Histvol.6,p.  180,te. 

f  Dr.Uayd.    8eo  kit  Cue,  p.  546^  of  this 
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is  not  a  thin^  that  falls  out  by  ohnMse,  but  car* 
lied  on  by  all  their  power»  to  tepfeaent  you  ao 
inconsiderabto,  and  tomakevoo  asefalior  no- 
thing but  giving  money,  and  then  to  tend  yo« 
home  into  the  coimtry.  Bot  if  yon  do  not 
keep  the  power  m  yotur  own  hMida,  yoo  will  be 
without  remedy.  I  oondode  with  what  I  moa- 
tioned  in  reUtaou  to  the  courts  bdow,  to  declare 
that  they  have  no  power  to  intermeddle  in  mat- 
tera  of  our  elections. 

Maraulit  of  Hart iaf /on,  (afterwards  duke  of 
Devonshire.)    I  shaU  not  prstend   to  follow 
that  hon.  gentleman  near  the  bar,  in  all  the 
ateps  he  hath  made,  though  1  thmk  1  may  be 
as  regular  as  he.    I  think  he  hath  only  shew- 
ed,  that  there  is  not  so  much  reason  in  tnis  cana 
to  find  fault  with  the  Lords,  but  it  is  necoa- 
aarv  to  find  fauh  with  them  one  way  or  another. 
— I  think  thia  is  a  matter  of  great  consequence, 
and  as  long  aa  1  ait  here,  and  as  long  aa  I  live, 
I  ahall  be  aa  tender  of  tlie  privil^fea  of  this 
House  as  any  body.    I  think  it  is  u|ion  the  doe 
balance  of  both  Houses,  that  the  safety  of  the 
whole  does  consist ;  and  1  must  confess,  I  think 
the  Uberty  of  a  oobler  ought  to  be  aa  much  re- 
garded aa  of  any  body  else ;  that  is  the  happi« 
ness  of  our  constitution.—!  think  it  was  very 
well  observed  by  an  experienced  member,  that 
this  writ  came  very  regularly  before  the  Lords : 
if  so,  theu  I  think  the  question  is  between  us, 
and  the  persons  that  electe<I  us ;  snd  1  tliink, 
though  gentlemen  would  not  formerly  allow  of 
any  distinction  between  the  pririteges  of  the 
House,  and  those  of  tiie  people  of  Euglaad,  yet 
they  must  alUiw  it  now,  or  they  cannot  com* 
plam  tlut  this  action  is  any  prejudice  to  this 
House.    For  when  a  person  offers  his  vote  at 
an  elcHStion,  and  is  not  admittetl  to  give  it,  an4 
upon  such  refusal  brings  Us  action  inthecourU 
in  Westminster- hall,  (which  1  take  to  be  the 
present  case),  if  |[iving  judgment  upon  it  be 
contrary  to  the  pnvileges  of  this  House,  then  it 
is  pretty  plain,  that  our  privilegea  do  interfere 
with  the  righu  of  the  peopte  that  etected  ua.  I 
shall  plainly  give  you  my  opinion  in  this  caae : 
I  cannot  think  tliia  acUon  to  be  a  breach  ef 
the  privilege  of  thia  House ;  for.  Sir,  the  party 
grieved,  can  be  no  way  relieved,  but  by  apply* 
iog  to  the  law :  and  I  think  the  learned  gen*. 
tleman  below,  is  out  in  all  his  uwtaacaa  i  for 
he  hath  given  an  account  of  people  iniored  ap. 
plyinj^  to  you,  but  they  were  candidatea,  woA 
certainly  that  was  their  proper  remedy  $  hat  ia 
the  case  of  an  elector,  I  do  not  see  he  can  have 
aatisfoction  by  apnlyiug  to  you^— Gentle»c«' 
talk  of  the  Uw  or  parliament;    I  cannot  aae 
how  that  can  give  any  interruption  to  the  kw 
of  the  land,  that  it  ahall  notdorvhtto  the 
party  grieved.    How  ahall  a  man,  ajuied  ui 
the  manner  I  have  mentkmed,  receive  aatia* 
Action,  by  applymg  to  the  parliament  ?    It  is 
true,  the  officer  omidttg  may  bennniahcd^ 
but  the  party  injured  cannot  receive  that  aatia« 
factkm  ne  wonld  in  the  coorts  below,  by  givrag 
him  his  damages-^-!  think  this  ia  a  maltar  af 
great  conakkntiQD,  and  it  ii  MOQHNy  te  en* 
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■Ider  well  of  it,  and  hot  to  detenBine  raallly. 
I  think  it  may  be  of  ate  to  uf ,  siooe  there  are 
judges  who  hafe  been  of  opinion,  that  the  sub- 
ject ought  not  to  have  hii  remedy  in  this 
case.  A  judge  that  will,  out  of  fekr,  or  any 
regard  to  one  House,  do  contrary  to  his  oath,  1 
believe  at  another  time  will  be  influenced  by  the 
other.  1  think  it  is  the  duty  of  a  iudge  to  act 
according  to  law,  and  not  be  afraid  of  either. 

Mr.  Lomndti,    8ir,  there  is  no  doubt  but 
all  the  judges,  (as  hath  been  said)  and  erery 
body  else,  are  obliged  to  behave  themsdfes 
according  to  the  laws  of  tlie  land :   but  the 
question  is,  what  is  the  law  of  England  in  this 
case  P    If  tlie  House  of  Commons  has  an  ori* 
gtnal  right  to  determine  all  matters  concerning 
elections  of  their  own  memberi,  Tas  it  hath 
been  always  anderstood  to  hare)  and  if  we  hare 
a  power  to  punish  officers  for  making  false  re- 
turns, or  any  other  misfeasances  committed  by 
the  retumhig  officers ;   then  it  will  not  be  ne- 
eessarVf  that  the  Judges  in  Westminster- hall 
•houkl  ba?e  any  jurisdiction  at  all,  in  the  mat- 
ter now  in  question ;    and  if  they  have  none, 
then  b}'  consef|nenee  the  Lords  *will  hare  as 
Kttle  by  Writ  of  Error. — I  do  confess.  Sir,  when 
I  first  neard  of  this  cose,  it  gare  me  some  ap- 
prehension that  it  might  be  of  fatal  conse- 
quence (by  reason  of  the  novelty  of  it),  to  year 
privileges,  which  are  indeed  the  privileges  of 
the  commonalty  of  England,  which  we  repre- 
sent.   But  since  1  have  thonght  of  it  from  time 
to  time,  and  it  hath  been  better  onened  hy  the 
learned  gentlemen  that  hare  spoae  in  this  de- 
Kate,  1  conceive  our  coming  to  some  resolu- 
tions declaratory  of  our  rij^ht  m  this  affair,  may 
preserve  the  liberties  of  this  House,  and  of  all 
the  Commons  of  England,  who  have  entrusted 
MS  With  the  preservation  of  their  rights.— I 
think  the  learned  geritleman  over-the-way  took 
bis  ground  too  narrow ;  I  might  yield  him  this 
point,  that  where  there  is  a  Writ  of  Error 
brought  from  a  judgment  in  Westminsler-haU, 
in  cases  where  a  Writ  of  [Error  lies,  and  where 
that  court  and  the  House  of  Lonis  hafe  a  juria- 
diction,  there  the  House  of  Lords  are  at  liberty 
to  give  what  judgment  they  please.  But  I  have 
i^ead,  ThiB  House  of  Lords  is  not  an  unlimited 
jurisdiction,  but  is  bounded,  as  well  as  the 
oourts  of  Westminster-hall,  by  the  law  of  Eng- 
hmd.    I  ipeak  it  with  the  greatest  reverence, 
that  the  tmX  power,  f  which  b  the  most  sn- 
prene  in  Kigland)  it  TOKged  to  the  observance 
of  the  laws;   and  it  would  be  absurd  at  the 
same  time  to  say,  that  any  part  of  tli^  parlia- 
mentary  oonstitutioB  is  not  limitad  by  the 
bfiowa  taws  of  the  land,  or  the  laws  and  cua- 
toms  of  pariiament ;  and  I  doubt  not  but  it  will 
appear,  a  Writ  of  Error  doth  not  li^,  and  never 
did  lie  befbre  the  Lords  in  such  a  case:   and  so 
it  comes  at  last  to  this  point,  what  is  the  law 
of  England  in  this  case  r   And  I  will  tell  you 
my  thoughts  of  it.    I  hare  read  and  learned, 
and  beKeve  it  b  true,  that  matters  of  parlmment 
sffv  to  be  determined  by  the  laws  aiw  customs 
^fparliamnt;  and  I  peBetv  there  b  at  good 
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authorit?  fur  it  as  there  is  for  Writs  of  Error, 
or  any  thin^  else  \  and  that  this  law  and  cua* 
torn  of  parliament  b  a  principal  part  of  the  law 
•f  EofflamI,  ond  to  be  learned  by  experience  and 
precedents,  and  I  reckon  that  we  must  come  to 
them  at  last.  Now,  Sir,  let  us  see  what  expe- 
rience or  precedents  we  have  to  found  this  ju* 
risdiction  of  the  House  of  Commons  upon,  for 
examining  and  determining  matters  couoem- 
ing  their  own  elections.  It  b  true,  we  have  no 
journals  extant  before  Edw.  (Sth'stime:  and 
there  is  a  book  they  call  Seymour,  1  think  it  it 
a  book  of  no  great  authority,  and  if  it  be,  thert 
is  but  a  small  matter  in  it.  I  have  read  it  over 
c^refhlW  myself  more  than  once,  and  find  only 
titles  of^  bills  depending,  and  when  they  were 
read ;  and  all  I  learned  from  it  was,  that  some- 
times bills  in  those  days  were  read  four  timet. 
And,  Sir,  there  b  as  uttle  concerning  eleetiont 
in  queen  Mary's  reign;  but  in  the  beginning 
of  queen  Elizabeth,  you  have  the  matters  of 
efections  plainly  set  down,  and  so  they  baft 
been  ever  since.  And  from  that  time  to  thb  it 
hath  been  a  standing  rule  in  the  House  of  Com* 
mons,  in  the  beginning  of  every  parliament, 
and,  as  I  take  it,  of  every  session,  to  appoint  a 
Committee  to  examme  all  matters  concemhif 
Electkms.  Now,  if  the  right  of  electors  is  not 
a  matter  conceiving  the  Sectkm,  then  I  owtt 
mjrself  under  a  miMke :  but  if  that  be  a  ma* 
terial  part,  and  compreheaded  within  the  go* 
neral  words,  and  if  those  committees  have fhun 
time  to  time  proceeded  to  examine  the  right  of 
electors,  and  thb  House  hath  proceeded  frena 
time  to  time  to  give  judgment  in  such  catet» 
sometimes  according  to  fenerai  qualiflcatioDt 
settled  and  adjusted  in  toe  House,  and  very 
frequently  upon  examining  and  considering 
the  rights  of  particular  voters ;  then  I  thuk  wo 
have  as  good  authority  for  the  juritdictkNi  of 
thb  House,  in  tho  matter  of  these  oloctiont,  ao 
can  be  had  for  any  thing  wbattoerer.  I  do 
say,  in  this  case,  we  ought  to  take  our  growii 
and  foundation  upon  tho  right  which  the  Coot* 
mons  of  England  have,  and  ever  had  by  the  la«r 
and  ctistoms  of  parlbment,  to  be  exereieed  bj 
the  representatives  of  thdr  own  ohosings 
which  rieht  b  grounded  upon  manifold  preee* 
dents  and  constant  usage.  .  For  if  we  liave  o 
power  to  bear  and  determine  the  rigtit  of  tbo 
electors ;  and  to  pimish  officers  for  abridging 
them  of  their  right,  and  ghre  satisfaction  to  tho 
party,  all  which  moat  evidently  appears,  not  only 
m your  Jooroab but  by  aoontinned  and  unreter- 
mpted  praiAioe,  time  out  of  mind ;  then  I  think 
wo  need  hwk  no  further.  I  do  tsy,  that  from 
time  to  time  there  has  been  never  a  tesirion  of 
paribment  but  thb  power  has  been  exerebod  % 
and  in  your  committees  they  have  often  coma 
to  resohitions  to  determine  the  right  of  all  elec* 
tori,  and  frequently  of  particidar  oiectore ;  and 
for  that  purpose  only  they  have  examined 
whether  persons  bad  burgage-tennres,  or  hato 
|wid  scot  and  tot,  or  have  been  freemen,  and 
other  circomslances  necessary  for  the  faifbfirna- 
tkm  of  tho  committees ;  and  as  matters  hate 
apptnred,  they  hare  judged  them  quslifled  or 
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unqiialifietl :    bdJ  where  the  TOtcs  of  persons 
ba^injf  rif^ht  hare  heeii  otiertMl,  though  refu-sed 
at  the  election,  the  committees  have*  usually 
allowed  those  votes  as  if  tli'.'y  had  been  ^vcii ; 
aiid  upuD  their  dcterminatiou  tlie  House  hate 
a^ed  with  the  Committee  rer^'  frrquently, 
and  sometimes  have  disagreed  with  tlie  Com- 
mittee,  as  the  merits  of  the  cause  hari'  appear- 
e<l  to  the  Iloase.     So  tliat  notl:iii^  is  plainer 
than  that  the  House  of  Commons  have,  from 
time  to  time,  exercised  thin  jurisdiction  in  all 
tlie  parts  of  it ;   and  sometimes  elections  have 
been  tried  at  the  bar,  and  determined  by  the 
House  upon  such  trial.    Then  how  comes  this 
action  to  be  brought  in  Westminster- hall?  I 
have  considered  tliat  |ioint,  and  take  uothinff 
to  be  plainer  than  this,  that  Westminster- hall 
never  had  a  power  to  meddle  with  elections, 
but  where,  by  some  special  act  of  parliament, 
jou  have  given  tbem  power.      1  know  that 
there  are  some  opinions  that  elections  have 
been  tried  in  Chancery,  and  in  the  House  of 
Lords ;  but  1  cannot  find  any  thing  of  that  na- 
ture ever  settled,  though  some  attempts  have 
formerly  been  made  that  way.    I  know  that 
fiitnesses  have  been  carried  up  sometimes  to 
the  House  of  Lonis'  bar  to  be  sworn,  but  the 
trial  of  elections,  and  of  the  right  of  the  elec- 
liirs,  bath  always  been  in  the  House  of  Com- 
mons;   80  that  here  would  he  no  defect  of 
power  or  justice  if  nolwdy  else  meddled  in  this 
matter.    Then  consider  w  hat  acts  have  altered 
this  original  right ;  1  think  there  are  two  that 
are  mobt  material  to  be  ctmsidcred ;    one  is 
that  of  U3  of  Hen.  6,  cap.  15.     What  is  the 
importance  of  that  ?  It  takes  notice,  that  con- 
venient remedy  for  the  party  grneved  was  not 
ordained  ia  the  former  statutes  against  sberifis, 
mayors  and  liailiflfs  offending;    whereby  one 
would  infer,  that  the  pariiament  in  those  days 
did  not  think  or  know  any  tiling  of  the  remedy 
DOW  endeavoured  to  be  set  up  in  Wostminster- 
hall  and  the  House  of  Lords.      And  this  sta- 
tute provides,  that  if  any  sheriff*  do  contrjiry  to 
the  statutes  about  elections,  he  shall  incur  the 
penalty  of  the  former  statutes,  vi^.  tool,  to  the 
King,  and  a  year's  imprisonment,  and  shall 
forleit  100/.  more:  to  whom  f  To  the  party 
that  ought  to  have  been  returned  ;    and  if  be 
do  not  sue,  there  is  an  action  given  for  the 
«ame  to  any  body  else.-  And  a  mayor  or  bailiff, 
tor  a  false  or  undue  return,  is  to  rorfeit  to  the 
king  40/.  and  40/.  to  the  party  that  should  be 
returned ;  and  if  be  do  not  sue,  then  a  popular 
action  is  given  for  the  last  penalty :   so  it  is 
plain,  by  this  statute,  no  action  is  given  to  the 
voter,  who  had  his  remedy  in  the  House  of 
Commons.    Your  ancestors  were  so  careful  of 
your  liberties,  that  they  never  trusted  their 
elections  to  all  persons ;   such  as  held  in  ville- 
naffe,  all  customary  tenants  who  held  at  the 
win  of  their  lords,  and  might  be  influenced  by 
them,  and,  (as  I  take  it)  tenants  by  escuage, 
till  escuage  was  reduced  to  certainty,  were  ex- 
cluded, and  afterwards  all  freehoukrs  under 
fiHty  shillinga  a  year ;   and  when  the  officers 
wnro  by  law  to  admit  somt  roCM  tod  reject 


otliers,  they  were  to  use  the  best  of  their  judj*-- 
meiits,  without  bring  liable  to  multiplicity 
of  actions,  (unless  in  thecaties  1  lia>e  mention- 
ed,)  but  for  their  defauirs  w  ere  always  respon- 
sihle  to  the  House  cif  Ctiinmons.  Li't  ns  con- 
siilcr  then  the  statute  in  king  William's  time,  1 
think  it  isi  in  the  7th  year  of  his  reitrn  ;  there 
the  statute  takes  notice  of  the  injury  done  to 
gentlemen  by  double  and  false  returns,  and 
thereby  a  double  return  ia  made  a  false  return ; 
and  by'that  statute  it  is  provided,  tliat  if  any  re- 
turning officer  return  contrary  to  the  last  deter- 
in  ination  of  the  House  of  Commons,  of  tha 
right  of  election ;  such  return  is  thereby  ad  - 
judged  to  he  a  false  return,  and  void.  This 
statute  of  the  7th  of  king  William,  admits  tha 
very  determination  of  the  rightof  electMMtobe 
in  the  House  of  Commons;  it  docs  not  say  tha 
determination  of  the  election,  but  of  the  right 
of  election.  I  will  endeavour  to  avoid  repeti- 
tion. But  how  does  tliis  matter  stand  by 
the  law  and  custom  of  parliament,  which  is  a 
most  material  part  of  the  law  of  En^nd?  The 
House  of  Commons  have  the  junsdictioD  in 
these  matters  of  their  elections ;  bat,  by  one  or 
two  statutes,  the  House  of  Commona  have 
given  power,  in  one  or  two  coses,  to  proceed  in 
the  manner  therein  presoribod  ;  but  none  of 
the  cases  allowed  by  those  statutes,  are  like 
the  case  of  this  man  at  Aylesbury,  for  he  is  not 
a  person  who  has  suffered  because  he  was  not 
duly  returned,  nor  the  person  mentioned  in  7 
Willidmi ;  nor  is  his  action  founded  upon  any 
statute;  so  thatthiscaseislefloutofthe  sta- 
tutes, and  it  mnst  be  deterniincil^  according  to 
the  law  and  custom  of  parliament  As  to  the 
case  of  BIr.  Nevill,  it  never  came  to  be  deter- 
mined in  parliament :  we  read  it  was  put  off  to 
the  parliament  because  of  the  great  wci^it  of 
it ;  and  the  judges  were  of  opinion  tliat  it  was 
a  matter  too  high  for  them.  And  in  the  case 
of  Mr.  Onstow,  where  the  cose  of  Air.  Nov  ill 
was  cited,  they  positively  said,  it  was  a  matter 
of  too  great  presumption  for  the  judges  to  med- 
dle with  it.  Then  how  comes  it  to  iiass,  if 
this  action  might  have  been  brought  at  com- 
mon law ;  I  say,  how  comes  it  to  pass,  that 
this  action  was  never  brought  before  ?  C*er- 
tainly  that  is  an  argument  it  never  lay,  for 
thei-e  must  have  been  occasion  fur  soch  an  ac- 
tion, if  the  common  law  wouki  have  maintained 
it  But  the  judges,  who  knew  best  the  grounds 
and  reasons  for  this  iiretended  action,  nave  re- 
fused meddling  in  tnis  matter,  becanse  it  con- 
cerned the  parliament,  and  the  parliament  bad 
not  entrusted  them  %vitii  it  As  to  the  case  of 
Barnardiston  and  8oamc,  first  adjudgeil  in  the 
Kiuj^'s- bench,  tlie  reason  was,  because  it  had 
been  adjudged  in  pariiament ;  for  sir  Samuel 
Bamardiston  had  a  majority  by  near  100,  and 
the  House  of  Commons  bad  tried  the  cause, 
and  gave  him  his  rightof  sitting  in  this  House ; 
so  that  one  would  have  thought  that  he  had 
liberty  to  have  gone  into  Westminster- hall. 
But  aller wards  this  judgment  was  reversed  in 
the  Exchequer ;  and  judge  HUis,  in  his  Ar^- 
meat,  lays  plainly,  that  the  right  of  d^armia* 
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io^  dectioDt  bfloogs  to  the  House  of  Com- 
fiMint,  and  tbc  Houte  of  Commons  have  deter- 
mioeil  it  for  sir  8amuel  Bsmardiston,  and  for 
lha(  reason  you  ouglit  to  affirm  this  judfj^ment. 
Tbiii  niatler  was  broui^bt,  presently  alTer  tbv 
Revolution,  into  the  House  of  Lords,  and  when 
it  came  there,  all  but  life  or  six  lords  were  for 
affirminff  the  revers^il.  Now,  Sir,  by  reading 
the  reasons  of  these  ^le  or  six  lords  that  dis- 
fiented,  we  may  easily  infer  what  were  the  rea- 
sons that  indiiced  the  whole  House  to  affirm 
the  reversal.  Two  reasons  were  ^iVen  ;  first, 
say  the^,  because  otherwitie  there  will  be  a  de- 
lect of  justice.  One  may  infer,  if  these  five  or 
six  lords  were  of  opinion  that  there  would  be  a 
defect  of  justice,  all  the  other  lords  were  of 
opinion  there  would  be  no  defect  of  justice. 
The  five  or  six  lords  that  dissented  said, 
that  the  plaiotiflT  ought  to  have  this  action 
by  the  common  law ;  cerlainly  if  the  other 
Itirds  had  been  of  this  opinion,  they  would 
have  maintained  the  action,  but  they  con- 
cluded no  Kucb  action  did  lie,  because  no  such 
action  was  gi? en  by  the  common  law.  I  take 
this  matter  to  be  of  infinite  moment,  and  I 
think  there  is  no  degree  or  state  in  thw  realm 
hut  what  is  bound  by  the  known  laws  of  the 
land ;  and  if  the  iJords  in  parliament,  and 
the  judges  are  limited  by  the  laws  of  the 
land,  so  that  they  have  no  jurisdiction  in  this 
case,  then  I  do  not  see  how  u  Writ  of  Error  can 
give  them  jurisdiction,  ^r^  I  appeal  to  vou, 
and  all  the  gentlemen  here,  whether  what  bath 
Jbeen  said  on  one  side  hath  been  at  all  answered 
hy  the  other :  If  an  action  of  tcundalum  mag- 
natum  should  be  brought  airaiust  a  member, 
for  what  he  has  said  in  this  House,  no  doubt 
but  that  member  would  plead  the  privilege  of 
this  HouMf,  and  it  is  to  ne  hoped  the  judges 
wouki  allow  it,  and  put  the  plaintiff  oflf  fine  dte. 
But  notwithstanding,  a  Wnt  of  Error,  accord- 
ing U*  this  doctrine,  might  be  brougiit,  and  the 
liT^rds  might  |vife  judgment  that  this  action 
does  lie,  and  then  what  would  become  of  your 
Jiherty  of  Debate  ?  This  is  an  instance  worthy 
your  regard.  It  hath  been  told  you  how  tlie 
Lords  have  taken  notice  of  the  privileges  of 
thtsi  House,  in  the  case  of  Hollis  and  Elliot.* 
Lei  that  he  set  in  its  true  cok>urs,  and  see 
whether  any  thing  can  be  drawn  from  that 
case  to  fortify  the  judgment  lately  given  in  the 
House  of  Li»rds.  There  was  a  dismnler  in  the 
House  of  Cotmnons,  and  the  Hpeaker  was  vio- 
lently forced  back  into  the  chair,  and  scanda- 
ious  words  against  the  king's  privy  council 
and  judges,  were  uttered  by  Elliot,  Hullis  and 
others,  and  upon  that  a  prosecution  was  brought, 
5  Cisr.  1,  against  those  particular  ffentlemen 
in  U'estDiinster-baU ;  as  well  tor  Uie  words 
spoke  in  tlie  House  of  Commons  as  for  the 
force;  and  fines  were  set  upon  them.  This 
matter,  aAer  the  R«»toration  of  Charles  g,  was 
hrought  before  the  Lords,  at  a  conference,  and 
they  look  notice  of  the  privileges  of  this  House, 
not  to  set  them  aside,  but  to  eonfirra  them ;  and 
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their  lordships  declared  the  judgment  to  be  ille- 
gal, aixi  against  the  freedom  and  privilege  of 
parliament,  and  desired  the  lord  Hollis  to  bring 
the  roll  before  them  by  Writ  of  Error;  and  so, 
by  agreement,  the  ju<lgment  was  reversed,  aa 
being  against  the  freedom  of  speech  in  parlia- 
ment, allowed  hy  Strowd's  act;  which  their 
lordships  acknowledged  to  be  declaratory  of 
the  ancient  and  necessary  rights  and  pri%ilegea 
of  parliament.  Their  lordships  then  would  not 
let  any  matter  apfiear  upon  record,  to  de- 
stroy the  Commons'  privileges  ;  and  I  wonder 
how  this  precedent  comes  to  be  cited,  to  jua- 
tiiy  a  proceeding  which  tends  directly  to  taka 
away  your  pnvileges. — I  wish  with  all  my 
heart  tne  House  would  have  appointed  soma 
persons  to  have  searched  precedents,  and  I  an 
sure  they  would  have  found  an  infinite  number 
to  be  produced,  to  have  justified  the  power  of 
the  House  in  this  ci|se,  how  it  hath  been  in 
their  power,  time  out  of  mind,  how  they  hava 
a  power  to  punish  officers,  and  in  some  in- 
stances they  have  given  damages.  I  remember 
one  in  my  time  ;  Mr.  Tankred  cauaetl  a  person 
to  be  brought  hither,  and  he  cleared  hinMelf  { 
and  the  House  (as  I  remember,)  made  an  order, 
that,  as  he  was  the  occasion  of  the  man's  com- 
ing up,  and  had  done  him  an  injury,  he  sboal4 
make  him  reparation,  and  be  was  forced  to  da 
it  by  paving  him  a  sum  of  money.* — Not  thai 
I  would  go  so  far  as  to  say,  that  this  House  ia 
a  proper  court  for  imposing  fines  :  But  if  they 
are  not  a  proper  jurisdiction  for  the  business  of 
their  own  elections,  I  think  they  have  no  juris- 
diction at  all.  1  will  not  say  this  House  has  a 
power  to  fine :  I  know  we  read  something  of 
that  in  your  Journals,  but  I  think  those  finea 
came  to  nothing,  because  there  was  no  meana 
to  estreat  them,  or  cause  them  to  be  levied  ; 
and  so  tliat  matter  has  slept  ever  since,  and  I 
hope,  will  for  ever. — But  not  onl^  your  free* 
dom  of  debste,  but  right  of  sitting  in  thia 
House,  is  concerned  in  Uiis  case :  And  if  yoa 
have  not  a  power  to  determine  matters  of  dec- 
tions  to  this  House,  I  wonder  how  any  author 
c«unes  to  say  this  House  has  any  judicature  at 
all ;  for  if  they  have  not  a  jurisdiction  to  this, 
they  have  no  jurisdiction  to  any  purpose  what- 
soever.—If  this  point  be  settled,  that  this  |M>war 
belongs  to  tlie  House  of  Commons,  the  next 
consideration  will  be  how  to  attain  it;  and 
in  this,  I  hope  gentlemen  will  take  such  steps  aa 
are  proper  for  them,  and  for  those  they  repre- 
sent ;  for  we  are  sent  here  ad  traci0ndum^  &c. 
in  the  name  of  those  we  represent :  And  wa 
liave  but  a  delegated  power,  and  cannot  with- 
out breach  of  trust,  give  up  the  rights  of  the 
commonalty.  For  my  own  part,  1  have  taken 
an  oath  to  preserve  the  privileges  of  the  people 
that  chose  me,  but,  without  such  an  oath, 
should  be  of  opinion  that  1  cannot  give  up  thia 

Erivilege  which  1  am  to  execute  on  their  ba- 
alfs ;  but  1  will  use  nil  the  lawful  and  just  ma« 
tbods  1  can  to  come  at  it,  and  1  think  you  mi^ 

*  See  this  Case,  Comm.  Jouro.  90  Jan.  % 
WUI.  XA  Fabs.  10  Will.  «uied  in  a  Note  balow. 
SB 
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do  this  i^ithout  iaierferin(|r  with  the  Roofie  of 
Lords,  or  the  ju()<fes.  There  is  no  doubt  but 
the  judges  in  Westminster -hall  are  hound  to 
take  notice  judicinll^-  of  your  legal  proceedings 
here  ;  and  it*  vou  come  to  make  a  declaratitin, 
that  the  po\rer  of  bearini;  and  determining  all 
natters  concerning'  elections,  does  belong  to 
the  House  of  Ctmmions  in  parliament;  1  doubt 
not  but  they  >«ill  take  notice  of  it,  as  becomes 
them.  Anil  give  me  leave  to  saj,  nobody 
can  help  bringing  this  action,  as  this  was  done ; 
for  a  person  may  take  out  a  writ  and  declare 
upon  it,  and  carry  it  down  to  trial,  without  the 
privity  or  knowledge  of  any  court ;  and  then, 
when  the  cause  is  tried,  the  other  side  comes 
and  moves  in  arrest  of  judgment,  and  the  court 
ffives  sentence.  But  I  wish  the  defendant 
nad  demurred,  and  then  that  would  have  put 
It  as  a  point  of  law  to  the  judges;  and  if 
they  had  detennined  it  judicially  for  you,  I 
beheve  it  would  have  gone  do  further.  For  it 
if  one  thing  to  determine  it  upon  demurrer, 
and  another  thing  when  the  cause  has  been 
tried  and  damages  given,  to  have  the  court's 
•pinion  ex  pmt  facto. — The  judges  determined 
the  action  does  not  lie ;  but  as  matters  stand  now, 
perhajis  in  the  like  cases,  there  will  be  brought 
a  Writ  of  Error  before  the  Lords,  and  they 
will  ^st  such  a  judgment  as  they  have  given 
DOW,  for  aught  1  know.  I  should  not  think  it 
proper  to  come  to  any  question  noiv,  by  which 
you  shall  detemiine  your  ri^ht,  if  you  are  not 
fully  satisfied  about  it ;  but  it  ought  to  be  con- 
sidered tarthcr.  The  law  and  custom  of  par- 
liament is  to  be  found  out  by  experience  and 
precedents:  But  if  you  are  satisfied,  then  I 
think  the  proper  question  is,  that  by  the  law 
and  custom  of  parliament,  the  heanng,  exa- 
mining and  determining  all  matters  concerning 
election  of  members  to  serve  in  the  House  of 
C/ommons,  is  to  be  by  the  same  Hou<se.  I 
think  that  is  to  be  your  question,  or  to  that  ef- 
fect.— The  ctMiseoucnce  will  be,  if  this  be  part 
of  the  law  of  England,  as  it  plainly  is,  you  may 
as  well  stand  upon  that  declaration,  as  upon  any 
new  law  to  lie  maile  by  parliament,  if  you 
could  get  it :  But  I  believe  you  have  no  great 
reason  to  exiiect  a  new  law  in  this  case  to  pass 
in  the  House  of  Lords.  Then  what  would  you 
do?  If  you  should  try  to  get  a  new  law  and 
fail,  it  will  be  construed,  that  you  had  not  this 
power  before,  but  endeavoured  to  get  it,  and 
the  House  of  Lords  denied  it  you.  But  it  is 
plain  and  clear  you  have  this  power  already, 
and  a  sufficient  ground  to  stand  upon  ;  and  1 
doubt  not  but  Westminster* hall  will  take  no- 
tice of  it,  and  the  House  of  I^ords  too ;  If  they 
4o  notr-- — [Here  Mr.  Lowndes  was  interrupted 
by  a  noise  made  by  some  few  of  the  members, 
who  said,  What  then  P  but  he  proceeded.]— I 
aay,  if  they  do  not,  it  will  be  time  enough  to 
confer  with  them  afterwards:  And  give  me 
leave,  I  am  not  afraid  to  say,  if  a  private  man, 
nuch  more  the  House  of  Commons,  have  the 
law  of  England  on  their  sides,  let  them  be  un- 
determined ever  so  much,  one  way  or  other  the 
wiH  obtain  their  right  fooner  or  later.    The 


rights  of  the  people  of  England  are  safer  in  the 
hands  of  their  representatives  than  any  other  ; 
if  they  do  not  like  them,  tliey  can  turn  them 
out  and  cliiisc  new  ones ;  but  they  cannot  do 
so  in  the  case  of  the  Lords. — I  b^  pardon  for 
my  great  prolixity  :  I  take  it  to  be  of  im|K>rt- 
ance  to  avoid  all  contests  with  the  House  of 
Lords,  and  with  Westminster- hall,  and  1  think 
you  may  do  it,  by  proposing  and  adjusting  a 
plain  declaration  ot  your  right  by  the  law  aud 
custom  of  parliament. 

Mr.  Solicitor  General,  (Sir  Simon  Harconrt^ 
afterwards  lord  Harcourt  and  lord-cban- 
ccllor).  After  what  hath  been  said  at  large 
concerning  the  law  in  this  case,  especially 
i  since  it  hath  received  no  contradiction  in  any 
instance  whatsoever;  I  will  avoid  Uie  repe- 
tition of  what  hat  been  already  offered,  and 
endeavour  to  shorten  your  debate,  by  bringing 
it  something  towards  a  point.  It  hath  Beea 
said  that  the  question  now  before  you  is.  Whe- 
ther judgment  being  given  in  the  court  of 
Queen*s-bench,  a  Writ  of  Error  does  not  lie  in 
the  House  of  Lords,  to  reverse  that  judgment  ? 
I  cannot,  by  any  means,  agree  that  to  be  the 
question. — But  that  which  I  take  to  be  the 
proper  question  before  you  is.  Whether  or  no  it 
be  the  sole  right  of  the  Commons  of  England 
to  determine  their  own  elections  ?  If  you  are 
of  that  opinion,  never  let  your  disease  grow  to 
such  a  head,  as  to  put  yon  upon  the  necessity 
of  complaining  of  a  judgment  of  the  Lords, 
but  rather  check  it  in  its  infaucy. — It  may  per- 
haps sound  harsh,  that  a  man  shall  not  oe  ad- 
mitted to  make  use,  and  have  the  benefit  of  the 
law ;  and  yet  when  that  thought  is  thoroughly 
dig^ted,  1  believe  no  gentleman  in  this  House, 
but  will  agree,  that  there  may  be  many  such 
instances,  -where  yon  will  not  endure  any  suit 
at  law.  I  cannot  give  you  any  better  in- 
stances, than  what  have  been  mentioned  to  you 
by  a  learned  gentleman  on  the  other  side,  who 
approves  of  this  proceeding  by  Writ  of  Error  ; 
the  prosecution  against  sir  V^^illiam  Williams 
for  publishing  a  libel  (as  it  was  called)  by  di- 
rection of  this  House,  and  an  action  against 
the  Serjeant  for  obeying  your  commands.  If 
such  an  action  should  be  brought  against 
the  Speaker  or  Serjeant,  should  we  sit  still 
here  to  see  what  they  would  do  in  the  courts 
below,  and  afterwards  wait  for  the  event  in  the 
House  of  Lords  by  Writ  of  Error  ? — It  is  very 
true,  these  judginents  that  are  mentk>ned  by 
that  gentleman  continue  still  nnreversed.  As 
to  that  given  against  the  Speaker,  he  men« 
tinned  it  as  a  precedent  not  fit  to  be  followed  ; 
indeed,  it  is  a  reproach  to  the  Honae  to  men- 
tion it,  since  no  parlianient  hath  reveraed  it. 
As  to  the  other  actk>n  a^nst  the  Seijeant,  he 
aaya,  judgment  was  given  against  him,  and 
that  stands  in  full  force ;  as  I  remember  tliat 
case,  it  went  off  upon  the  form  of  pleading. — 
But  nothing  of  that  kind  being  tne  question 
now,  1  beg  leave  to  state  what  this  action  is 
that  is  now  before  us ;  for  gentlemen  in  the 
oountryi  who  have  frefoauly  met  with  ac- 


741] 


iifAAhy  and  White. 


4ions,  proiecuied  without  censure  for  matters 
relating^  to  elections,  may,  perhaps,  be  sur- 
prized,  till  they  come  to  consider  what  the 
point  is.  This  is  not  an  action  grounded 
upon  any  statute  whatsoever.  It  is  agreeil  an 
action   may  be   maintained  where  a   statute 

g>es  a  particular  remedy^  but  this  is  an  action 
unded  upon   the   common- law.     Whatefer 
jour  pri?ileges  are,  if  vou  will  consent  to  an 
act  of  parliament  to  make  other  persons  judges 
of  those  prifileges,  so  far  as  you  c<insent«  if 
they  pursue  the  power  given  them  by  act  of 
parliament,  there  is  no  wrong  done  you  :  but 
an  action    brought   at  common -law,  is  that 
which,  I  think,  interferes  with  the   inherent 
rij^ht  of  this  House.— We  have,  I  think,  at- 
tained to  one  piece  of  knowledge  upon  this 
•debate,  that  this  was  the  first  action  tliat  was 
ever  brought  of  this  kind  ;  and  gentlemen  will 
-not  much  wonder  why  this  is  lirought  now, 
when    they  consider  what  endeavours  have 
been  used  to  ma|ce  this  House  contemptible. 
.1  believe  thb  ma^  be  thought  the  most  proba- 
ble method  to  attain  that  end. — 1  would  not  re- 
peat the  precedents  that  have  been  quoted,  yet 
J  cannot  but  take  notice  of  that  of  Barnardiston 
and  Soame :  those  aiguments  that  were  m^e 
me  of  for  this  judgment,  in  that  case  were 
rejected,  and  the  judgment  of  the  Lords  was 
Ihen  directly  contrary.     I  should  be  very  glati 
to  hear  how  the  Lnnls' judgment  of  reversal  in 
that  case,  and  in  this,  are  reconcilable.    The 
Commons,  at  that  time,  would  scarce  have  suf- 
fered such  an  attemnt  upon  their  privilq^es, 
and  I  hope  we  shall  be  as  careful  anu  as 
zealous  to  preserve  ours:  we  have  as  much 
|iower  as  our    predecessors,  we  shall  never 
aufTer  for  want  of  power,  if  we  do  not  suffer  for 
want  of  will  to  exert  it.--I  expect  to  hear  of 
the  great  authority  of  one  learned  judge,  that 
differed  from  the  rest ;  I  have  the  utmost  esteem 
for  his  judgment,  but  am  sorry  to  hear  any 
insinuation,  that  those  judges  who  have  given 
their  opinion  otherwise,  ar&guilty  of  a  breach 
of  their  oaths.     It  hath  been  touched  ui>on, 
that,  whenever  any  question  lias  been  asked  the 
judges,  concerning  the  privileges  of  the  Lords, 
or  the  privileges  »f  the  Commons,  their  answer 
is  recorded  for  the  instruction  of  all  their  suc- 
cessors, and  to  the  honour  of  both  Houses  of 
Parliament,  that  it  was  a  matter  above  their 
knowledge :  the  law  of  parliament  is  above  the 
jud^s  of  the  common-law,  and  is  not  to  be 
sulgect  to  their  judgment ;  it  is  alieni  jfori. — 
And,  Sir,  as  I  nave  been  informed,  this  was 
the  answer  given  in  the  House  of  Lords  by  one 
of  the  present  judees,  and  by  what  I  have 
Jbeard,  it  was  well  he  escaped  their  censure ; 
shewing  too  much  respect  to  this  House  gave 
Tery  great  offence. — 1  be^  gentlemen  to  coo* 
aider,  (I  shall  not  enter  mtu  particulars  that 
lia?e  been  mentioned)  whether  any  thing  of 
this  kind  would  not  make  you  despicable,  to 
the  k>west  deg^ree  in  the  world*  and  expose 
electors  to  such  mischieis  ibat  none  could  en- 
dure? Upon  eterv  electiofi  that  comes  before 
50a,  it  ii  UDponibM  to  judge  the  right  of  elec- 
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tion,  but  by  the  right  of  the  electors.  If  you 
will  endure  auy  person,  after  you  have  said  he 
has  no  right,  to  go  into  Westimnster-hall,  atid 
bring  an  action  in  the  courts  there,  a  jury  may 
find  a  verdict,  that  the  House  of  Cointnons 
are  mistaken,  and  that  this  |ierson  hath  a  right, 
and  judgment  shall  lie  given  accordingly.  Will 
not  this  proceeding,  that  very  moment,  submit 
your  resolutions  to  the  examination  and  clo- 
sure of  the  inferior  courts  ?  May  not  they  say, 
they  vote  for  one  another,  we  have  detected 
them  all?  That  they  are  a  parcel  of  people 
packed  together,  and  not  one  of  them  elected 
as  they  should  be? — What  condition  the  ma*; 
gistrate  wiH  be  in,  hath  been  mentionetl  al* 
ready  ;  when  a  multitude  hath  a  right,  and 
every  body  may  bring  his  action,  can  any  ma* 
gistrate,  ^a  constable  as  in  this  qase)  b«»r  the 
expences  of  a  hundred  or  a  thousand  actions 
at  law?  There  will  not  be  wanting  some  to 
prosedute  a  magistrate  with  all  the  violence 
possible. — Though  1  can  by  no  means  agree, 
that  this  matter  is  to  be  determined  according 
to  the  common  rules  and  metbmls  of  law,  but 
according  to  the  cOurse  of  pHrlinment ;  yet  I 
shall  con^pare  it  wiih  some  other  cases  in  the 
law. — That  which  makes  these  persons  hard- 
ships the  greater,  is,  these  magistrates  are  not 
people  that  officiously  interpose  to  take  a  poll 
at  elections,  and  make  a  return  ;  but  these 
are  men,  who,  by  the  duly  of  their  otiice,  ara 
obliged  to  do  it ;  and  if  they  do  not  execute 
their  office  you  punish  them  ;  and  if  they  do 
execute  their  office,  and  give  you  satislaction, 
yet  if  you  let  this  be  examined  in  another  place 
after  you  have  said  thry  have  dune  well,  tUey 
may  be  punished  for  doing  so. — 1  will  compare 
this  with  one  or  nvo  common  cases  that  have 
not  been  mentioned  ;  suppose  a  person  should 
exhibit  an  indictment  against  another  malici- 
ously :  he  does  this  wilfully,  and  an  action 
does  lie  against  him  ;  but  it  a  grand-juryman 
find  a  bill  against  a  mau,  tlielaw  will  not  admit 
an  averment  that  it  was  done  maliciously, 
because  he  was  oblige<l  by  his  office  ti»  do  it : 
so  it  is  in  the  case  of  a  witness,  because  he  is 
brought  in  by  the  process  of  the  court :  so  it 
is  in  the  case  ot  jmlges.  And  is  it  not  equally 
the  duty  of  a  magistrate  to  determine  upon  the 
poll,  and  afterwards  to  make  a  return  ?  and  is 
not  that  examinable  before  you  ? — A  great  deal 
might  be  said  further  upon  this,  but  I  hope  it 
18  pretty  unnecessary  :  and  that  nobody  cati 
have  any  doubt  but  that  our  privileges  are 
very  much  concerned  in  this  question,  and 
what  the  consequences  would  be;  therefore 
1  would  humbly  propose  for  the  question  what 
another  gentleman  hath  hinted  at,  which  may 
reduce  tliis  debate  to  a  particular  point. — We 
certainly  have  such  a  thing  as  the  law  knd 
custom  of  parliament,  and  tliat  is  rery  well 
known,  and  upon  that  foot  1  desire  you  would 
put  a  question  to  this  effect : 

*  That  the  sole  right  of  examining  and  deter- 
'  mining  all  matters  relating  to  the  election  of 
'  members  to  serve  in  parliament,  except  in  such 
*  casei  as  are  otherwise  provided  for  by  act 
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V 


'^1 


*  of  rarliamoit,  is  in  tbe  House  of  CominoiM ; 

*  and  that   neither   the  qaalification  of   thv 

*  ^tertiini,  or  the  riffht  of  the  perMHM  electett, 

*  is  elsewhere  cognizable  or  determinable.' 

Memben,    The  Question !  the  question! 

Mr.  Smith. — Kir,  I  speak  only  to  your  order, 
that  gentlemen  would  not  intenii|4  one 
inother  by  calling  for  the  question,  hot  ^i?e 
diligent  aiirution  to  the  debate,  Hor  this  is  a 
matter  of  great  consequence. 

Then  Air.  Freeman  (in  the  chair)  stated  a 
qnestiun  on  his  paper  to  the  effect  propctsed 
by  Air.  feiolicitor,  and  read  the  same  to  the 
cummitcee. 

Sir  Christopher  3fif#^ra«e.— I  am  ?ery  wil- 
ling to  hear  any  gentleman  that  will  stand 
up  and  speak,  and  you  ha?e  had  a  very  gtnid 
btiit  given  ^ou  by  an  honourable  person,  that 
thin  is  a  busiueHS  of  great  moment ;  and  1  hope 
^e  shall  continue  to  do  as  we  have  doni',  that 
is,  to  hear  gentlemen  patiently :  and  that  we 
may  not  be  guilty  uf  aiiy  disorder,  I  move  you 
Ibr  candles  to  be  brought  in. 

Then  tbe  qnestion  was  pnt,  and  carried 
ibr  candles.    And  they  were  brought  in  accor- 

^Dgiy* 

Mr.  Dormer,  (afterwards  a  judge. )^Mr. 
Freeman,  you  have  now  a  question  upon  your 
paper,  hut  that  which  I  take  to  be  tbe  question 
Is,  Whether  a  freeholder,  or  a  freeman,  who 
liath  a  right  to  give  his  vote  for  his  represen- 
tatives in  parliament,  may  arbitrarily  and 
malictously  be  deprived  of  that  pnvilege, 
without  any  redress  in  any  court  wliatsot-ver.' 
— This  1  take  to  be  the  case  before  you,  it  is 
aaid  to  be  of  f^reat  consequence,  and  I  do 
take  it  to  be  ot  as  great  consequence  as  any 
thing  that  ever  came  before  either  House ;  and 
J  do  not  look  upon  it  only  to  concern  the  juris- 
diction of  the  Lords  and  Commons,  but  to 
affect  every  part  of  the  constitution,  and  tbe 

fueen  the  head  thereof,  in  the  hiffhest  degree, 
'or  it  comes  to  this ;  if  the  Lords  have  not  a 
right  to  determine  in  this  matter,  which  by 
Writ  of  Error  is  regularly  brought  before 
<hem,  we  shall  be  turned  into  a  state  of 
villenage,  and  the  people  will  be  deprived  of 
ch using  their  own  representatives  without 
relief,  and  shall  not  have  relief  by  her  majesty 
in  the  court  of  Queen's- bench,  nor  before  her 
in  the  court  of  parliament,  where,  in  consi- 
derationollaw,she  isalwaya  present,  and  where 
by  our  law  is  the  last  'appeal ;  and  there 
will  be  a  failure  and  an  interruption  of  justice, 
and  our  constitution,  in  relation  to  ourselves, 
mill  be  so  far  changed,  that  it  u  ill  be  irapos- 
iible  there  should  be  any  right  representatives 
«f  the  people :  for  it  will  not  be  the  people 
then  that  will  chose,  but  the  officer  may  arbi- 
trarily refuse  and  return  whom  he  thinks  fit, 
and  the  narlkular  person  will  be  without 
Mmcdy.  For,  whatever  gentlemen  apprehend, 
B  the  right  of  mam  be  not  controverted, 
whidi  wiy  cut  any  puticolar  man  briag  his 


ease  before  you  ?   And  what  remedy  thell  be 
have,  if  not  by  action?     I  will  not  say  then* 
has  not,  (but  I  will  torn  the  argument,  and 
put  it  upon  them  to  shewlhere  has;)   but  1 
believe  there  neier  was  any  particular  ai»pli- 
cation  to  the  committee  ot*^  privileges,  wl^ere 
tbe  injury  has  been  dime  to  u  partic«dar  mao* 
which  is  the  present  cave:     and  this  matter 
ia  found  by  a  jury  that  was  struck,  and  not 
one  man  of  the  jury  bat  of  quality,  and  ap- 
proved on  both  sides:  and  1  think',  tboogh  it 
never  came   liefore  tike  pailiament,  nor  tba 
committee  of  privileges,  tliey  might  euBsMer 
of  a  pariicutsr  injury. — And  as  ft»r  tbe  notron 
that  bulb  been  takt'U  up,  that  where  the  Hoim 
of  Commons  hsve  a  jurisdiction,  there  the 
party  Ih  in  all  cases  whiKMit  remedy  in  enj 
other  court;    sure  that  is  not  acoOrdiDg   to 
truth:     for  in    the  case  of  a   false   return, 
there  is  a  public  injury,  that  does  not  hiiider 
the  party  fnmi  obtaming  satisfaction  ma  to 
his  particular  injury;   and  if  no  action  lies, 
there  can  be  no  satistiiction ;  for  this  House 
bath    not    awarded   dainages    in  any    caer, 
notwithstanding  I  he  casecitnfl,  for  that  was  only 
costs  for  the  man's  trouble  in  coming  iiji  to  be 
eiamined  before  thu  House.     And,  if  they 
ahould  awani  damages,  there  is  no  way  of  levy- 
ing those  damages ;    what  writ  can  we  ieaue 
out  ?  And  if  this  person  be  without  remetly  at 
law,  he  must  sit  down  without  any  redress  what- 
soever.— There  may  be  a  multitude  of  caaee, 
where  this  House  hath  a  jurisilictioo  as  far  aa 
concerns  the  public  and  theiuselves,  and  the 
party  shall  have  his  action  also.     If  I  receive  a 
blow  in  this  House,  it  is  a  violatiou  of  the 
privilege  of  this  House,  and  thiat  House  can  take 
jurisdiction  of  it,  and  censure  the  person  that 
hath  done  the  injury ;  but  will  any  man  wur^ 
that  an  action  ot'  battery  will  not  lie  at  the 
common-law  in  that  case  T  There  was  the  case 
of  sir  Thomas  Clarges :    at  the  time  of  his 
election  there  was  one  Roe  spoke  words  to  his 
prejudice :  he  might  certainly  have  eomptain- 
cd  to  thb  House  of  it ;  you  had  an  instance,  I 
think,  Ust  session,  of  one  that  complained,  for 
some  such  injury,  aninat  the  lord  biohop  of 
Worcester,  and  tbe  House  took  it  into  con- 
sideration ;  (which  air  Ttiomas  Clarges  might 
have  done,)  but  he  brought  his  action,  and  re- 
covered considerable  damages :  and  afterwards 
a  WVit  of  Error  waa  bro^^t  in  the  King's- 
bencb,  and  judgment  was  affirmed. — ^Tbere  is 
a  case  not  within  any  provision  of  your  la#, 
and  that  is,  where  a  sWiff  made  a  return,  aad 
he  delivered  this  to  a  private  measenger  to  bring 
up  to  the  crown-office.    The  messenger  by  tbia 
way  thought  fit  to  vitiate  the  return,  and  nske 
anoflier  return  tlian  what  he  received  from  tkc 
sheriff:  for  thb  an  action  was  brought,  end  hm 
recovered  at  law  against  this  messenger,  tor  the 
private  damage  he  had  dt«ne  him.    Oeriaiakpr 
otherwise  the  law  would  be  deflective. — la  sao* 
ther  case,  the  sheriff  adjourned,  in  prejndice 
to  a  candidate,  to  a  oom-fieM :  an  action  was 
briHigfat  against  this  sheriff,  at  law,  fbrtl« 
damages  Ea  had  diaw  this  fcattsMia,  mtiU 
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"was  mamtftinedl,  ami  i  dare  say  more  cases 
may  be  put ;  wliieh  aliews  that  your  tiavti»«;  a 
jiirifMlictioD  as  to  HhatcoiRerostneuubliCt^loes 
not  exclude  the  party,  but  he  may  nave  an  ac- 
tion tor  bin  ^iriirate  injury. — A  great  many 
positions  1  have  heard,  wbich  I  take  not  to  be 
true,  particularly  this,  *  That  there  is  no  remedy 

*  at  lair,  but  in  cases  provided  for  by  the  sta- 

*  tutes :'  Tlwt  is  not  so ;  tliese  statutes  imply  the 
contrary.  The  first  says.  Whereas  there  was 
not  a  sufficient  remedy,  therefore,  that  gives  a 
more  comiilete  remedy,  and  so  the  judges  de* 
Glared  in  tlie  case  of  Barnardiston  and  Soame. 
— Sir,  they  have  told  us  of  the  cases  of  Bar- 
nardiston and  Soame,  and  of  Nevill  and  Strode ; 
with  humble  subiniuion  to  you,  those  cases  go 
mii  far  as  to  prove  the  jurisdiction  of  the  Liords, 
and  the  intierior  courts :  that  of  Banianliston 
and  Soame  was  an  action  tried  before  the 
court  of  &ing*s-beoch,  and  a  set  of  as  learned 
judges  as  ever  were  before,  or  since ;  and  three 
of  liiem  were  of  opinion  for  the  action,  and  my 
lord  chief  justice  Hale  was  one  of  them ;  who, 
ihe  term  before  he  surrendered  bis  character, 
did  tlms  express  himself:  *  He  gave  thanks  to 

*  God,  that  he  had  spared  him  to  that  time,  that 

*  be  was  able  to  keep  his  cushion,  and  declare 
*•  bis  cooMrience  in  that  place.'  But  after- 
wards it  had  ilB  fate ;  a  Writ  of  Error  was 
brought  in  the  Exchequer -chamber ;  Mr.  Jus- 
tice Levinz,  that  reports  it,  says  it  appears, 
that  those  who  argued  against  the  judgment  in 
the  King's-bencfa  were  made  judges,  and  they 
themselves  afVer wards  determined  the  case. 
And  every  body  knows  how  valuable  it  was  at 
that  time,  to  know  the  price  of  an  House  of 
Commons,  and  an  English  parliament.  Three 
judges  were  then  made  in  the  Exchequer,  and  I 
think  two  in  the  Common  Pleas.  Afterwards 
it  came  into  the  House  of  Lords,  and  there  the 
reversal  in  the  Exchequer  was  affirmed,  for  rea- 
sons different  to  what  are  urged  now,  and 
i  believe  ibr  several  guod  reasons.  Tbe  sheriiT 
in  that  case  bad  made  a  double  return,  and  the 
sheriff' might  do  it  for  his  own  indemnity,  for  it 
%ras  no  more  tiian  finding  a  si»ecial  verdict ; 
and  therefore  the  saving,  falio  tt  malitiotet 
being  put  to  a  thing  that  was  in  itself  right,  it 
ivould  not  alter  the  nature  of  the  thing.  Ano- 
ther reason  they  went  upon  was,  they  aaid  this 
tionble  return  was  a  void  return,  and  for  that 
reason  tbe  action  did  not  lie ;  and  upon  these 
reasons  depended  that  judgment.  That  gen- 
tlemao  who  said  that  only  four  or  five  lords 
dissented,  is  under  a  great  mistake;  four  or  five 
Jorda  only  1  believe,  entered  their  dissent,  but 
there  was  a  ^reat  number,  and  near  an  equality 
•gamst  that  judgment :  and  divers  lords,  now 
in  that  House,  Here  against  that  judgment,  that 
did  not  ester  their  dissent. — Then,  Sir,  there  is 
the  case  of  Nevdl  and  Strode,  and  that  was 
first  a  judgment  in  the  Common  Pleas,  and 
when  it  bad  taken  its  progress  in  Westminster- 
ball,  it  came  before  the  House  of  Lords ;  and 
tbe  Lords  retwued  it  back  again  to  Westmins* 
Itr- hall,  and  ordered  all  tbe  jsdges  of  England 
tsdtdivtrtbeir  opiniMiiD  It    1ml  wts  found- 
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ed  upon  an  ordioance  of  those  times :  Berid 
•bire  was  to  send  five  knights^  anil  Nevill  was 
one  of  them  that  were  elected,  but  not  return- 
ed :  there  they  said,  is  that  case  that  ordinance 
was  entirely  new,  and  that  €»se  did  not  rei'«)m* 
mend  itself  by  the  known  laws  ot  the  land,  and 
for  that  reason  they  wonid  not  give  judgment, 
for  wages  could  not  be  levied  for  five  sueb 
knights.  And,  when  afterwards  they  were  to 
give  judgment,  the  ri<i;ht  coostitmi<in  had  re- 
covered itself. — Now,  as  to  the  Lorda'  right  to 
receive  a  Writ  of  Error  in  this  case :  you  bare 
addressed  to  them  that  tliey  would  receive  a 
Writ  of  Error,  at  a  time  when  your  privileges 
were  invaded.  That  was  the  csseot  my  tord 
Hollis,  who  with  others  was  informed  against, 
5  Car.  fur  having  spoke  words  in  this  Hoes^ 
that  did  affect  the  government :  and  he  plead- 
ed to  the  jurisdiction  of  the  court,  (is  there  any 
such  thing  here  ?  No,  they  have  submitted  to 
it;)  and  ttie  court  over -ruled  their  plea  to  the 
jurisdiction,  ami  that  judgment  continued  is 
force,  (as  some  others  which  have  been  since 
do  now,  which  it  were  well  if  they  were  n*« 
versed,)  until  this  House  took  notice  of  it ;  and 
in  1667,  they  desired  a  conference  viiibtbe 
House  of  Lords.  The  chairman  vi  as  my  lord 
chief-justice  Vauglian,  and  this  House  there 
complained  how  they  were  grieved  by  thst 
judgment;  and  after  repeated  confereneei, 
both  Houses  did  consent  to  this  expedient,  that 
my  lord  Hollis  being  the  only  survivor,  should 
be  desn^  to  bring  a  Writ  of  Error  in  tba 
House  of  Lonis,  and  he  did  so,  and  the  Lords 
in  that  case  did  you  justice,  and  reversed  the 
judgment.  As  to  your  passing  this  vote,  what 
it  will  signify  I  cannot  tell.  What  signified  s 
vote  you  passed  before  about  the  year  eighty. 
That  the  putting  the  laws  in  execiuion  against 
Protestant  dissenters,  was  an  injury  to  tbe 
public,  and  a  subversion  of  tbe  gtivenimeot ; 
and  that  those  that  put  them  in  execution, 
should  be  looked  upon  as  enemies  to  the  kintt 
and  kingdom  P  The  consequence  was,  that  sll 
the  laws  against  Popery  were  put  in  execution 
against  Protestants  more  than  they  were  be- 
fore. The  judges  in  Westminster- hall  said, 
this  vote  had  not  passed  into  a  bw,  and  they 
could  not  take  notice  of  it.  1  hoi>e  we  shall  fk> 
nothing  that  will  lessen  oursihes,  nor  any  thine 
but  what  will  be  effectualfor  the  ends  for  wbicE 
it  is  prtjposed. 

Sir  Jotrph  Jekyll  (aftern'ards  Master  of  the 
Rolls.)— Mr.  Freeman,  1  consider  you  bare 
lieen  a  long  time  in  this  debate,  and  a  great  deal 
of  it  has  been  spent,  either  in  suggestions  con- 
trary to  what  appears  before  you,  or  else  in 
questions  altogether  improper  for  the  considera- 
tion of  the  committee,  and  therefore  it  is  neces- 
sary to  fook  back  to  that  which  gave  occasioa 
to  the  present  dispute. — The  irommittee  bath  a 
copy  ut  the  proceedings  of  this  action  referred 
to  them,  but  it  hath  not  been  read ;  and  I  aoi 
confident  if  it  had,  and  had  been  attended  to 
by  gentlemen,  they  would  scarce  have  said  that 
IM  Lords  in  die  jodgment  they  gave,  did  soy 
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things  in  oppoiitioa  to  your  jiidgpne&t,  or  in 
derc^tion  of  yoar  pririteges. — B«forc  the 
action  was  brought,  there  was  a  resolution 
of  the  House  of  Commons,  That  the  right 
of  election  for  the  borough  of  Aylesbury,  was 
in  tlie  inhabitants  not  reoeiring  alms^  It  is 
from  that  resolution  tlie  plaintiff  hath  taken 
his  rise,  and  has  brought  his  action ;  fur  by 
this  declaration  he  makes  his  case  to  be,  that 
be  was  an  inhabitant  of  that  borough,  not  re- 
eeiTing  alms ;  and  that  the  constabksi,  falsly 
and  maliciously,  obstructed  and  hindered  him 
from  giving  tiis*  vote  at  the  election  there.  The 
constables  plead,  Not  Guilty,  and  the  matter 
|roes  to  a  iury,  and  they  find  for  the  plaintiff, 
and  give  him  5/.  damages :  Which  is  in  effects 
Unding  that  the  plaintiff  was  an  inhabitant  not 
receiving  alms,  and  that  he  was  obstructed  and 
hindered  from  voting  by  those  constables,  and 
that  it  was  done  faub  et  malUiote^  and  to  his 
damage.  And  this  may  serve  to  demonatrate, 
that  Uie  proceeding  at  law  has  not  been  in  op- 
position, but  in  coniormitv  to  your  judgment. — 
how  let  us  consider,  whether  the  bringing  of 
this  action  is  a  violation  of  your  privileges :  A 
.ffreat  many  things  have  been  said  not  proper 
lor  you  to  deliberate  upon  ;  one,  that  this  will 
encourage  a  multitude  of  suits ;  another,  that 
this  action  was  never  brongbt  before,  and  se- 
veral other  matters  whioh  go  to  the  question, 
whether  the  action  will  lie.  Now  that  is  not 
the  question  here ;  but  the  true  and  only  ques- 
tion before  you,  is,  whether  this  action  was 
brought  in  violation  of  your  privileges ;  for,  if 
there  be  no  breach  of  privilege  in  it,  I  know  of 
no  authority  we  have  to  stop  the  course  of 
lefk\  proceedings.  And  as  to  that,  but  one 
thing  (as  1  conceive)  has  been  said  materially, 
which  is  this,  that  tnis  is  a  parliamentary  case, 
and  appertains  to  your  jurisdiction ;  and  the 
judges  of  the  common  law,  are  not  judges  of 
the  law  of  parliament,  and  therefore  they  ought 
not  to  have  siven  the  plaintiff  his  judgment, 
(and  it  must  Be  admitted  the  Lords  ought  not 
to  have  gi\en  any  judgment,  but  what  the 
judges  ought  to  have  given.)  To  maintain  this,  it 
hath  been  said,  and  undoubtedly  it  is  true,  that 
this  House  hath  a  right  to  judge  of  elections ; 
and  it  is  as  true,  that  in  order  to  come  to  that 
determination,  it  is  incident ly  necessary  that 
the  House  do  judge  of  the  right  of  the  electors ; 
and  it  hav  been  said,  (but  that  I  deny)  that  the 
light  of  tlie  electors  is  by  the  law  of  parliament. 
—1  take  the  right  of  every  elector  in  England 
to.  accrue  to  him  by  the  common  law,  for  he 
is  under  one  or  other  of  these  qualifications : 
Either  he  is  a  freeholder,  and  then  he  has  a 
right  to  vote  for  knights  of  the  shire ;  or  he  has 
a  right  by  charter,  or  a  right  by  prescription ; 
which  two  last  rights  take  in  the  right  of  voting 
in  all  cities  and  boroughs.  Now  I  would  be 
l^lad  to  know  whether  we  riirlit  of  a  freeholder 
n  not  by  the  common  law .'  Is  it  not  an  estate, 
with  all  its  privileges  and  services,  created  by 
that  law  P  Whether  a  right  by  charter  is  not  hy 
the  common  law  ?  Is  it  not  that  law  that  ena- 
Wi  the  crown  to  grant  charters,  and  qualifies 


Proceedings  in  the  Great  Case 


that  power  ?  Whether  a  right  by  prescri|»- 
tiun  is  not  by  the  common  law  ?  Is  not  pre- 
scription common  usage?  And  is  the  common 
law  any  thing  but  common  usage  ?  8o  tliat 
the  ri^nt  of  every  elector  being  by  the  common 
law,  the  judgment  of  that  right  is  primarilj 
and  originally  iu  the  courts  of  law.  The  free- 
holder's right  of  voting,  is  of  the  essence  of 
his  freehold  ;  and  you  may  as  well  take  awaj 
his  freehold,  as  take  away  his  right  to  vote, 
which  he  has  by  virtue  of  that  freehold,  and 
then  tell  him  he  must  come  to  the  House  of 
Commons  to  recover  it.  And  the  same  may 
be  said  of  those  several  interests,  which  give  a 
right  of  voting  in  cities  and  boroughs.  And 
thus,  I  hope,  1  have  made  it  out,  that  a  right 
of  voting  is  not  a  parliamentary  right,  but  an 
ordinary,  legal  one,  and  the  common  law. 
Judges  have  the  judgment  of  it  originally ;  and 
it  is  incidently  only  that  the  House  has  a  power 
of  judging  ot  it,  and  that  t(K>  according  to  the 
rules  of  the  common  law  ;  which  is  a  further 
demonstration,  that  it  it  a  common  law  right; 
for  it  would  be  absurd  to  say,  a  man  has  a  right 
by  one  law,  which  is  to  be  judged  by  the  rules 
of  another. — ^Then  what  course  has  the  plain- 
tiff taken  ?  He  has  a  right  by  the  common  law 
to  chuse  burgesses  for  Aylesbury  :  That  right 
has  been  invaded,  and  he  has  gone  to  the  com- 
mon law  for  redress,  and  from  no  other  power 
could  he  have  it;  for  this  House,  or  the  Com- 
mittee of  £lections,  cannot  give  a  remedy  in 
this  case,  that  is,  cannot  make  the  person  in« 
jured  reparation  for  the  damages  done  him,  by 
obstructing  him  in  the  exercise  of  his  privilege  : 
And  that  is  the  thing  the  learned  gentlemen, 
who  have  spoke  in  this  debate,  havepassed  by : 
And  these  are  the  material  points :  Tiiat  this  is 
a  right  at  common- law,  and  this  House  cannot 
apply  a  remedy. — But  it  has  been  said,  that 
the  House  will  examine,  not  only  on  behalf  of 
the  elected  person,  but  of  the  electors.  It  is 
true,  but  in  order  to  what  ?  To  see  whether  you 
have  a  right  member  here,  and  for  no  other 
end  ;  for  I  challenge  any  gentleman,  to  shew 
me  one  instance  of  a  single  man  who  came 
hither  and  complained,  that  he  had  a  right  to 
vote,  and  was  hindered  from  voting,  and  made 
that  solely  to  be  the  offence  of  the  officer. 
Did  the  House  or  would  the  House  ever  receive 
such  a  complaint  ?  And  yet  he  may  go  witli 
that  complaint  to  the  law :  For  whether  the 
person  he  would  vote  for  be  returned  or  not, 
the  injury  is  the  hindering  him  Irom  enjoying 
his  pnvilege  :  and  it  cannot  be  made  an  injury 
or  not  an  injury,  by  matter  *  ex  post  facto ;'  that 
is,  by  the  officer's  returning,  or  not  returning 
the  candidates.  And  though  the  officer  shouhi 
repent  him,  and  not  carry  his  injustice  so  far  ae 
to  make  a  false  return,  yet  it  is  of  use,  that  the 
law  will  redress  the  wrong  done  to  the  voter* 
and  thereby,  perhaps,  stop  the  first  steps  or 
auproaches  towards  a  fiil&e  return. — But  if  I 
sliould  admit  the  House  would  receive  the 
single  petition  of  a  voter  who  was  refused, 
and  when  the  person  he  would  have  voted  for 
was  returoedi  jet  the  House  cannot  mftke 
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repAration;  aU  we  can  do,  is  to  censure  the 
oHicer,  but  we  cannot  make  the  person  corn- 
phi  ning'  whole,  in  point  of  <1ama|(es.  Indeed 
it  has  been  said,  the  House  can  give  dama^ccs, 
and  there  was  an  instance  given  of  Mr. 
Tankreil,  who  complained  aj^inst  a  clergyman, 
and  the  House  onlered  Mr.  Tankrcd  to  pay  him 
coasts ;  So  was  sii*  George  l^Ieggot  oruered  to 
pay  costs  to  the  raeml)er  he  causelessly  pcti  • 
tioned  ngninst,*  and  the  like  is  provided  for  at 
the  beginning  of  every  session.  But  are  these 
instances  of  any  petitioner  repaired  in  damajg^ 
hy  this  House?  No,  these  are  instances  against 
)H*titioncrs,  not  in  favour  of  them ;  nor  are  da- 
mages given  in  those  cases,  but  costs  ;  all  that 
is  provided  for,  is,  that  persons,  frivolously 
complained  against,  shall  not  be  out  of  pocket. 
And  by  a  mean  you  have  a  jurisdiction  in  point 
of  expenccs,  but  not  in  point  of  damages ;  for 
you  may  order  the  wrenff  doer  into  custody, 
and  make  his  payment  of  costs  to  the  injured 
person  the  price  of  his  liberty  ;  but  there  is  no 
direct  remedy,  even  for  costs.  But  it  is  appre- 
hended here  may  be  a  clashing  of  jurisdictions, 
and  if  the  party  should  be  allowed  to  go  to 
law,  the  courts  of  law  may  be  of  one  opmion, 
and  this  House  of  another.    This  is  a  supposi- 

*  The  Case  of  sir  George  Meggot,  S3  Nov. 
8  Willielmi  R. 

A  Complaint  being  made  to  the  House,  that 
sir  G^eorge  Meggot  had  prosecuted  at  law  se- 
▼eral  persons,  for  what  they  had  testified  the 
last  session  at  the  committee  of  privileges  and 
elections,  upon  hearing  the  matter  touching 
the  election  for  the  borough  of  Southwark  ;  it 
vas  referred  to  the  committee  of  privileges  to 
•xamioe  the  matter  of  the  said  complaint,  aod 
report  their  opinion. 

4  Decemb.  8  Willielmi.  A  report  was  made 
of  the  matter  of  fact,  and  that  the  committee 
had  come  to  this  resolution  ;  TGat  sir  George 
3Teggot  having  prosecuted  at  law  Thomas 
Blnfvn  and  John  Ladd,  for  what  they  testified 
at  thd  committee  of  privileges  and  elections  the 
last  session,  upon  hearing  of  the  matter  touch- 
ing tlie  election  for  the  borough  of  Southwark, 
was  guilty  of  a  breach  of  privilege. 

The  House  then  agreed  with  the  committee, 
and  nntered  sir  George  Meggot  to  be  taken 
into  custody  of  the  Serjeant  at  Arms. 

The  Case  of  Mr.  Tankred,  SO  Jan.  9  Wil- 

lielmi  U. 

Mr.  Tankred  complained  to  the  House  of  a 
breach  of  privilege  against  Mr.  Edward  Morris, 
minister  of  AWborough,  in  the  county  of  York ; 
for  that  the  said  Morris  had  intercepted  letters 
of  Mr.  Tankred's  which  were  sent  by  the  post. 

14  Feb.  10  Willielmi  R.  Mr.  Morris  attend- 
ing, was  brought  in,  and  the  House  having  heard 
him,  and  his  witnesses,  resolved,  that  there 
was  no  ground  of  complaint  of  breach  of  privi- 
lege, and  ordered  that  Mr.  Morris  should  be 
discharged  from  auy  further  attendance,  and 
that  be  should  be  paid  the  charge  of  his  at- 
tetMlance  by  Mr.  Taokred. 


tion  the  law  does  not  allow  of,  for  this  is  ta 
suppose  courts  of  justice  will  not  do  right.  It 
will  be  allowed  to  me  your  determination  will 
always  be  just,  and  other  courts  the  law 
supposes  will  do  right  too,  and  then  they  will 
determine  as  you  do ;  and  your  determinatioa. 
and  that  of  the  law,  as  I  said  before,  has  been 
the  same  in  this  case.  But  then,  as  the  suppo- 
sition of  law  is,  Uiat  all  courts  will  do  right,  so 
human  frailty  sup|)oses  there  may  be  an  error 
in  judgment:  And  yet  courts  must  have  juris* 
diction,  or  else  there  can  be  no  administration 
of  justice  among  men,  since  there  is  no  judica- 
ture short  of  another  world,  that  can  pretend  to 
an  unerring  judgment.  And  now  I  will  shew  yon 
where  several  courts  have  different  jurisdic- 
tions of  the  same  fact,  and  the  law  allows  them, 
notwithstanding  there  may  be  diversity  of  judg- 
ments. The  court  of  Common  Pleas  may  pu- 
nish a  person  for  assaulting  an  officer  in  the 
execution  of  their  process  as  a  contempt  to 
that  court;  but  at  the  same  time,  for  the  same 
matter,  the  offender  may  be  punished  in  tha 
King's- bench,  as  it  is  a  breach  of  the  pnbfie 

f^eace ;  and  the  officer  may,  if  he  pleases,  bring 
lis  action  in  the  court  ot  Exchequer  for  the 
damage  done  him.  1  would  observe  a  Ihtte 
upon  the  cases  cited,  and  that  as  short  as  pos- 
sible ;  The  first  is  that  of  Nevill  and  Strode  : 
I  have  looked  into  the  Journal  of  1659,  and  the 
only  book  of  our  law,  where  that  case  is  re- 
ported, and  that  is  Syderfin's  second  Report! ; 
and  that  was  upon  writs  issued  out  by  Crom- 
well, whereby  he  appointed  counties  to  chute 
differently,  some  three,  some  four,  some  five 
members.  Mr.  Nevill,  who  was  a  member  of 
the  long  parliament,  stood  for  one  of  the  ^y^ 
knights  for  the  county  of  Berks ;  they  chose 
him,  but  he  was  not  returned,  and  therefore  he 
brought  his  action  in  the  Common  Pleas :  That 
action  depended  there  [lome  time,  and  there- 
upon the  justices  brought  the  record  into  this 
Iiouse  for  difficulty,  and  desired  the  House 
would  coine  to  a  determination  in  it,  (and  by 
the  way,  there  was  no  House  of  Lords  in  being 
at  that  time ;  for  it  was  in  the  time  of  the  long 
parliament,  who  had  usurped  the  whole  legisla- 
tive, as  well  as  the  executive  |)ower :)  and  no 
wonder  the  judges  complimented  them  with  the 
determination  of  that  question,  since  the}'  were 
their  creatures,  and  had  their  commissions 
from  them .  AY  ell,  but  the  record  being  brought 
in,  the  House  appointed  a  day  to  consider  of 
the  matter,  and  w^en  they  saw  the  plaintiff 
had  proceeded  according  to  the  known  methoda 
of  law,  they  g^ve  nojudgment  in  it,  but  sent  it 
back  to  Westminster-nail,  and  there  it  was  again 
argued,  but  never  adjudged.  And  that  there 
was  no  judgment  given,  is  easy  to  account  for, 
if  the  judges  thought  such  an  action  would  lie ; 
for  at  that  time,  the  Long  Parliament  was  upon 
the  point  of  brinjofiiig  in  the  king,  and  restonn^ 
the  laws:  And  if  they  had  given  judgment  for 
the  plaintiff,  they  had  given  a  sniiction  to  the 
highest  usurpation  of  the  Protector,  aod  all 
his  wild  fancies  of  changing  the  constitution 
at  his  will  and  pleasare.    And  indeed  the  plain- 
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tiir  hai)  disftffirnKMl  ihe  aiuhorit}-  of  the  Looff 
Parliamvut,  nhicli  he  had  with  givat  zeal 
SKSurlrd,  and  of  which  he  was  hiiiiiieH'a  mem- 
Iter,  hut  if  the  judges  had  thouj^ht  sui'b  ao 
action  would  ii«>t  lie,  they  lui^ht,  without  aoy 
scruple,  have  ij^iven  judgnit-ut  for  the  ileferi- 
daot.  And  thin  seems  to  me  a  atronir  autlio- 
rity  that  WebtmiDntrr-hallthonjfhtsucli  ao  ac- 
tion would  lie :  And  it  ii  very  remarkable,  that 
\\  hen  that  Houhc  of  Commons  (as  they  called 
Ihenwelven)  had  usurped  the  exorbitant  power 
I  mentioned  belore,  they  did  not  proceed  to 
atksume  the  jurisdiction  of  the  common  law.— - 
The  next  cane  is  that  of  Soame  and  Bamardiston, 
ill  wbirh  Wcfliminster-hall  was  divided  :  My 
lord  Hale  uaa  of  one  opinion,  and  my  lortl 
Morth  of  another,  anil  there  were  six  and  six 
of  a  aide,  and  the  matter  came  by  Writ  of  Error 
into  the  House  of  Lord;*,  and  a  gentleman  said 
800/.  was  worth  contending  for.  But  1  am  apt 
to  think  sir  Kamuel  Bamardiston  did  not  hope 
to  recover  one  farthing  of  the  money,  for  ^Soanie 
%raK  dead,  and  I  l>€lieve  without  assets:  for, 
ID  all  the  procee«lingR  in  the  House  of  Lords, 
none  appeared  on  the  U'hnlf  of  his  widow,  she 
had  DO  counsel  there :  But  it  was  argued  against 
sir  Samuel  Bamardiston,  by  Mr.  Montague,  the 
late  Lord  Chief- Baron,  to  vindicate  tbe  pro- 
cectUngs  of  the  l£xcliri)uer-Chamber,  and 
iudgmeui  was  given,  as  bath  been  said  in  the 
Hoi|^  of  Lords. — But  what  happened  next? 
The  Commons  were  so  uneasy  under  that  judg- 
menti  and  the  injury  which  mljj^bt  be  done  to 
tbe  people,  froui  whom  they  denved  their  au- 
tboniy,  by  double  or  false  returns,  that  the 
next  tiling  was  tlie  Interposition  of  the  legisla- 
ture to  apply  a  remedy,  and  the  Lonis  came 
into  it,  tliough  it  was  a  great  discredit  to  tbe 
reversal  of  that  judgment ;  for  the  act  of  the 
Ttb  of  the  late  king,  ileclai'es  faUe  returns  to 
be  agtthist  law,  ana  provides  an  action  shall  lie 
uht>re  an  officer  makes  a  return  falsly  and 
malieioukly  \  they  never  thought  it  an  rnsuaring 
thing,  but  new  malice  might  be  trie«l  in  that 
as  well  as  in  many  other  caves:  and  I  Monder 
lohear  /'ulsoei  wulUiuu  should  be  so  much 
wonis  otc<Hirse.  Men  are  tried  for  their  lives 
every  da)',  where  malice  ia  the  main  point  in 
iwne.  \i  a  man  do<fa  without  any  provocation 
k\\\  aootlier,  tlie  Uw  intends  malice,  and  that  is 
murder:  So  liere,  if  an  officer  refuseth  the 
vote  of  one,  who  hath  a  clear  and  indisputable 
right,  the  law  iiresuines  it  done  roalicious- 
Iv ;  but  if  the  otiicer  refuses  a  man^s  vote,  and 
there  is  any  probable  cause,  or  colour  to  do 
it,  or  his  right  of  voting  is  doubtful,  the  ju«lq^ 
will  tell  the  jurv  they  ought  to  ftnd  for  the 
delaudant;  and  tlierefore  it  ia  ouly  iu  a  plain 
•od  glaring  case,  tliai  a  man  can  prevail  in  such 
•B  action ;  aud  this  by  the  way,  ia  an  answer 
to  that  objection,  that  such  actioun  as  these  will 
-bring  all  your  electious  tu  l>e  determined 
ky  tbe  Lords ;  since  ao  offict  r  can  never  be 
found  guilty  by  a  jury  upon  this  action ; 
where  there  »  a  controveny  or  dispute*  muck 
lest  caa  tbs  Lord*  tijr  or  determiiie  any  thing 
nf  t^  rigbt^Tbera  it  Motbcr  cnfi  and  that 
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is  the  case  of  Mr.  Onslow  against  the  bwliiT  of 
Haselniere ;  tliat  judgment  was  against  the 
action  ;  and  was  given  by  my  Lord  Chief- Jus- 
tice North,  and  tbe  rest  ol  the  jndges  of  the 
Common-pleas,  upon  the  nuthority  of  thejudg* 
ment  in  the  case  nf  Koamt*  and  Bamardiston,  in 
tlie  £xche<|uer  Chamber  :  and  no  wonder  they 
would  not  give  a  judgment  contrary  to  what 
some  of  themselves  had  given  in  another  place. 
Sir,  tliis  question  hath  l>eeo  before  this  House 
not  long  since,  \V4iethcr  a  caudidute  shouhl  be 
hindered  from  proceeding  upon  an  action  at 
law,  before  he  had  come  to  this  House  for 
their  determination,  whether  he  was  chosen  or 
no?  And  tlii.^  House  upon  a  solemn  debate  ad- 
judged that  he  might  go  to  hiw  before  be  had 
oime  hither ;  and  I  desire  your  clerk  maj 
read  a  word  or  two  in  your  Journal,  it  is  Mon- 
day, March  IU,  1C98.' 

Cltrk  reads,  [*  The  House  being  aequainted. 
That  John  Bnller,  es^. ;  who  was  candidate 
at  the  election  tor  choice  of  members  to  aerre 
iu  this  present  |iarliamcut,  for  tbe  borough 
of  Lescard,  iu  the  count v  of  Cornwall,  haib 
lironght  an  action  uponthe  statute  made  ia 
the  7ih  year  of  bis  majesty's  reign,  against 
Mr.  Richard  Iloberts,  mayor  of  tJie  aaal  ba» 
rou<;h,  for  the  sum  of  500/.  for  making  a 
false  return  of  William  Bridges,  ea^. ;  al- 
though the  said  Mr.  Bnller  never  petitioned 
against,  or  questioned  the  said  return  in  this 
House,  aud  a  del>atp  arising  thereupon^  re- 
solved that  the  debate  be  adjourned  until 
Wednesday  morning  next.*] 

Sir  Joseph  Jfki^ll.  Now  1  desire  you  to  look 
upon  Wetlnesday  the  15th  day  of  March, 
wnen  that  debate  was  resumed. 

Clerk  reails.    [Tliis  was  the  15th  of  Blarcfa. 

'  The  House  resumed  the  adjourned  debate 

'  relating  to  Mr.  Buller ;   and   after  a  ktrnf^ 

*  debate,   the    same   fell,  without  aoy  thing 

*  done  thereupon.'] 

Mfmltrs.  Well,  what  then? 

Sir  Jtiicph  JtkjfU. — I  take  this  to  be  a  plam 
authority,  that  will  govern  tlie  case  before 
you :  for  if  it  was  not  reasonable  to  restrain  a 
uian  from  proceeiling  at  law  upon  the  statute, 
before  he  had  come  hither  for  a  determination, 
when  it  was  to  controvert  the  verv  electiont 
which  was  umloubtedly  proiter  for  tlie  jndiea* 
tune  of  the  House ;  mucn  lesa  will  it  ne  rea- 
sonable to  restrain  a  proceeding  at  law,  wbicb 
i«  not  to  controvert  the  election,  and  opon  a  case 
not  pro|ier  for  the  judicature  of  the  House ; 
and  the  House  doing  nothing  upon  that  oon- 
plaint,  is  a  declaratiun,  that  the  Houso  oonU 
not  justly  do  any  thing  upctn  it.  For  if  a  man 
makes  a  motion  in  an  v  other  court,  and  tbe 
court  declares  they  will  do  nothing  upon  it,  I 
desire  to  know  whether  that  be  not  a  declara- 
tion of  that  court,  that  the  motion  it  onrea- 
aonable,  and  it  is  all  tbe  judgment  the  court 
gif  es  in  such  a  case.  And  I  bad  the  hoooor 
to  sit  in  parliasMBt  wbco  that  ■ 
and  Tcry  modk  fnmi; 
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that  bareipokeio  this  debate,  were  then  of  an 
opinion  contrary  to  what  they  are  now,  and 
were  not  for  8l0|ipinj^  the  ooiurae  of  law.— Sir, 
I  apprehend  the  action  is  well  ibanded  in  this 
case ;  this  man  had  a  right  to  vote,  he  had  an 
injury  done  him  in  respect  to  that  right,  he 
hath  sought  to  he  repaired  in  a  proper  way, 
and  he  could  not  be  repaired  in  an^  other :  I 
am  for  doing  nothing  to  his  prgadiee,  and 
therefore  am  against  your  qnestion. 

The  Speaker  (Mr.  fiarley.)— Sir,  I  shall 
trouble  you  but  with  a  few  words  after  this 
long  debate:  and  rather  to  ondqrstand  the 
terms  vou  are  debating  on,  than  to  think  any 
thing  I  can  offer  to  be  of  any  great  weight. 
But  I  take  the  question  not  to  be  as  some 
have  re|»resented  it,  but  to  be  singly  this  in  ge- 
neral, whether  an  action  does  Tie  at  common 
law  in  the  case  before  you  T — ^There  ia  no  need 
to  mention  the  particular  circumstances  of 
Aylesbury  election  ;  for  if  that  was  the  single 
case,  you  might  hare  taken  another  method. 
I  will  not  insist,  that  in  this  very  election,  a 
great  numlier  of  those  inhabitants  petitioned 
this  House  upon  this  point,  that  their  votes 
were  denied  :  And  after  this  petition  had  lain 
in  the  House  some  time,  it  was  withdrawn  bv 
their  own  consent:  I  do  not  trouble  mysefr 
whether  this  particular  man  was  amopgst 
them,  nor  will  I  trouble  you  with  what  may 
reasonably  be  urged  from  this ;  but  leave  that 
to  other  gentlemen. — But  I  desire  we  may  un- 
derstand the  terms  upon  which  we  are  de- 
bating; we  have  had  maxims  of  the  common 
law,  and  the  rights  of  partiament  mentioned. 
The  common  law  is  tlie  common  usage  of  the 
realm ;  I  take  the  laws  of  parliament  to  be  the 
common  law  of  the  land,  and  the  usage  of 
parliament  to  be  the  law  of  parliament ;  and 
tlie  law  of  iNirliainent  i^i  to  be  known  by  usage, 
as  the  common  law  is. — Then  how  shall  we 
know  whether  this  belongs  to  the  common 
lawp  If  there  be  any  other  wa^,  I  should  be 
glad  to  be  informed  ;  bnt  I  think  there  is  no 
other  way  of  knowing,  whether  an  action  will 
lie  at  common  law,  but  by  reason  or  usage, 
and  precedents.  Now,  if  by  reason ;  it  is  to 
be  made  out  by  what  necessarily  attends  this 
case,  or  some  other  case^i  like  it.  And  pray 
what  do  they  offer,  that  lies  at  common  law .' 
Do  they  give  you  any  precedent  ?  What  rea- 
son do  they  ofller  ?  I  supjiose  that  which  was 
read  ^st  is  no  precedent  m  this  case  ;  for  that 
was  an  action  upon  the  statute;  or  that  the 
courts  below  take  upon  them  a  legislature  in- 
stead of  a  judicature,  which  must  br,  if  there 
be  no  rule  for  them  to  go  by.  I  take  the 
question  you  have  read,  to  consist  of  two 
parts ;  one  asserting  your  own  right,  the  other 
IS  negative,  that  no  other  conrts  have  any 
right,  but  in  cases  particularly  directed  by  the 
statute.— 1  cannot  think  this  of  electors  and 
dtcted a  privilege;  I  take  it  to  be  a  service 
both  in  the  electors  and  elected ;  and  ibr- 
mtriy  it  was  reckoned  a  hard  service;  I 
kaow  not  bow  th«y  find  it  now.    It  ip  a 
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service,  I  take  it,  because  all  who  are  electors 
are  liable  to  pay  the  wages,  and  I  take 
that  to  be  a  burden :  and  not  only  from  that, 
but  the  very  towns  that  were  boroughs,  and 
electetl,  wCien  one  paid  fifVeenths,  the  other 
paid  tenths ;  so  that  1  take  it  to  be  a  service : 
and  if  a  franchise,  see  the  consequence,  it  will 
be  in  the  power  of  the  crown  to  create  as  manv 
boroughs  as  they  please. — ^Then  consider,  this 
House  is  in  possession  of  this  power,  as  of 
right,  and  I  do  not  find  the  common  law  in 
possession  of  any  such  right.  Then  what  do 
they  offer  to  bring  it  in,  but  that  there  would 
be  some  failure  of  justice  P  Now  I  took  it,  that 
the  Judges  are  jus  dicere^  and  not^tu  dare :  if 
any  thing  want  a  provision  to  be  made  for  it,  il 
must  be  done  by  the  legislative  power ;  and  if 
the  electors  want  it,  provision  must  bie  made 
for  them,  that  they  shall  have  an  action.  And 
those  {^tlemen,  who  think  that  necessary, 
may  bring  in  a  bill  to  that  purpose,  and  take 
the  sense  of  the  legislature  upon  it  in  a  re- 
gular way. — ^The  question  before  you  now  in. 
Whether  the  examination,  hearing,  and  de- 
termination of  all  matters  relating  to  elections, 
where  some  statutes  have  not  particuUiriy  di- 
rected otherwise,  does  not  belong  to  this  House  f 
There  was  a  famous  case  of  Goodwin,*  that 
was  a  case  contested  by  the  crown,  and 
the  crown  bretended  to  send  out  another 
writ.  And  tnere  they  say,  that  as  to  mem- 
bers of  parliament,  their  attendance,  Ike, 
they  are  the  sole  judge :  and  thia  they  la^ 
before  king  James  in  the  first  year  of  his 
reign,  and  claim  it  as  their  sole*  right,  and 
the  king|s  second  writ  was  determined  to  bo 
void.— But  a  gentleman  makes  an  argument, 
if  one  should  strike  another  in  the  House, 
what  remedy  ?  Why  there  is  an  act  made  for 
that  case  in  Henry 'the  6th*s  time.  I  think 
now  the  matter  will  turn  u|K)n  this :  Say  they, 
it  is  true  you  can  try  elections,  and  who  are 
tlie  electors ;  but  here  is  one  thing  remains, 
that  is,  to  give  satisfaction.  Have  they  any 
precedents  ror  this  ?  I  believe  the  precedents 
are  without ;  they  have  a  power  for  what  is 
necessary  ;  nothing  less  than  a  law  can  give 
the  odier.— Gentlemen  say,  there  may  be  m 
difference  in  judgment  in  courts  below,  but 
they  are  subordinate,  and  there  hes  an  appeal : 
but  in  thb  Case,  all  courts  will  be  co-ordinate 
with  you ;  and  therefore  if  that  be  a  grievance, 
nay  a  solecism  in  government,  prevent  it  now. 
— It  is  said,  what  will  your  vote  do  ?  That  is 
pretty  odd  :  if  they  would  have  an  act  of  |iQr- 
liament,  your  vole  must  be  the  ground  of  it. 
— ^You  are  judges  of  the  whole ;  but  say  some , 
you  cannot  give  the  pecuniary  satisfaction. 
Well,  suppose  so ;  but  you  can  restore  all  to 
their  right.  But  let  me  say  this,  if  you  woujd 
not  set  up  a  co-ordinate  power  with  you  in 
matters  of  elections,  and  which  will  be  too 
bard  for  you  at  last,  I  hope  it  will  be  a  warning 
to  you,  to  take  more  care  in  the  judging  of 
your  elections    for   the   time   to  come. — If 

it  in  vol.  ii,  p.  91,  of  this  Colleotioi). 
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the  judcrment  beloogi  to  joo,  and  yoa  are  | 
poMcssril  of  it  for  to  lonfi^  a  tnct  of  time,  that 
nobody  can  offer  aoy  thing  againat  it  since 
Ht*n.  4th't  time ;  till  geotlemen  iihew  me  tome 
reaton,  why  tlie  cuinmon  law  should  lav  hold 
of  it,  1  must  be  of  opinioD,  that  it  doea  belong 
to  you,  and  no  court  can  take  oogniiaiice  of  it 
but  Tou,  except  where  it  ii  otherwist  pro- 
vided for  by  Btatute. 

Sir  Thomas  Mcrrt,  Sir,  T  ahall  not  enter 
into  a  discourse,  and  repeat  what  I  remeoiber 
of  former  times :  I  will  say  but  this,  let  othera 
answer  it  better  if  Ihey  can :  As  to  the  words 
faUott  tnaiitume^  it  aeema  one  Chief- Justice 
said,  they  were  words  of  ioDportauce,  and 
Inust  be  proved  ;  another  Chier  Justice  said, 
they  were  only  words  of  course,  that  ia,  like 
pepper  and  fineipir  to  a  slice  of  roast  beef: 
to  there  is  one  Chief  Justice,  that  s^e  last 
but  one,  against  another. — ^As  to  makmgaati^ 
faction,  1  confess,  I  like  very  well  what  that 
gentleman  said  on  the  right  hand.  If  there  was 
any  precedent  for  it,  I  agree  it  would  do  very 
welly  that  this  Elouse  could  give  damagea, 
and  we  will  make  the  beat  of  it ;  but  moat  of 
these  things  have  spile  in  them,  and  these  ac- 
tions are  brought  with  spite.  Now  this  we 
can  do,  we  can  punish  tlie  officer,  and  there  is 
vevenge  in  that ;  and  that  is  a  sWeet  bit,  and 
.  aome  satisfoction.  What  further  oocura  tu 
me,  hath  been  spoken  by  other  gentleneo, 
better  than  I  can  do  it :  and  I  ahall  not  repeat, 
it  being  so  lute  in  the  night. 

Mr.  dnrper,  {afterwarda  earl  Cowper).  1 
perfectly  agree  with  that  honoaraUe  and  learned 
gcntlemau  that  spoke  last  but  one  in  this  debate, 
in  what  he  UiU\  ooivn  as  an  undoubted  maxim 
or  groundwork  for  the  opinion 'he  delivered, 
that  the  law  und  custom  of  parliament  is  part 
of  the  law  of  the  ijnd,and  as  sucli,ouffht  to  be 
taken  notice  of  by  ail  iicrsous.  And  1  think  it 
is  the  exact  standard  by  whicli  we  ought  to 
walk ;  and  the  deduction  my  poor  judg- 
ment is  a|>t  to  make  from  tliat  principle,  is  this, 
that  we  ought  not,  out  uf  zeal  to  our  own  juris- 
flietion,  to  go  one  step  farther  than  that  known 
law  and  custom  of  parliament  will  warrant  ua 
to  do.  Now  I  take  it  upon  this  debate,  that 
this  law  and  custom  of  parliament  doth  not 
|pive  the  subject,  who  \n  injured  by  his  vote  be- 
ing denied  him,  any  satisfaction  or  reconipence 
fbr  that  damage :  and  am  the  rather  confirmed 
m  that  opinion,  because  that  very  learned  and 
bonouraUe  gentleman,  who  is  particularly 
knowing  in  the  laws  and  precedents  of  parlia- 
ment, has  not  pleased  to  represent  to  you  any 
one  precedent,  where  the  suliject  so  iuiured 
hath  complained  to  the  parliament,  and  had 
redress  in  that  particular;  but  all  petitions 
have  been  cither  from  the  candidates,  or  elec- 
tors, complaining  of  an  undue  return.  So  that 
it  cannot  be  shewed,  that  it  hath  been  the  law 
and  custom  of  parliament  to  give  that  remedy, 
•r  relief  in  parliament,  which  is  the  subject- 
matter,  or  end  of  the  action  now  in  question. 


f  go  likewise  along  with  him,  and  every  gen- 
tleman that  hath  spoke  in  this  debate,  that  by 
the  law  and  custom  of  parliament,  none  but 
yourselfea  can    determine   who   are  rightly 
elected,  in  onler  to  diaplace,  or  place  them 
hare ;  and  incident  to  that  end,  you  have  the  sole 
right  of  considering  the  right  of  the  electors  ; 
I  say  ao  far  forth,  as  it  is  necessarilv  inddent 
to  determine,  who  shall,  aiKl  who  ahall  not  sit 
here ;    and  no  other  court  can  consider  the 
right  of  the  electors,  in  order  to  determine  the 
right  of  any  to  ait  in  thia  place,  further  than 
you,  by  aoma  act  of  parliament,  have  givea 
them  leave.    But  this  matter  having  now  been 
disputed  a  great  while,  you  have  bad  it  fully 
reprcaented  to  you,  how  they  came  to  hold  the 
acalea  in  thia  action  in  Westminster-haH,  not  aa 
in  a  case  where  the  right  of  electron,  or  the 
privilegeaof  thia  Hoote  was  a  subject- matter 
of  the  queatioD :  the  action  was  brought  there 
only  to  entitle  the  injured  subject  to  damages. 
And  this  matter  ought  to  be  conaidered,  aa  it 
relates  to  different  ends  and  nurpoaea,  and  upon 
that  it  turned  in  the  case  of^  Stiame  and  liar- 
nanKatoo.    They  who  thonght  that  action  lay, 
thought  the  oourta  betow  might  try  the  merits  of 
an  election  to  repair  in  damages,  not  to  determine 
who  ahould  be  admitted  to  ait  in  parliameot. 
And  I  will  venture  to  say,  that  the  iudgraent 
of  the  House  of  Lords  that  confirmed  that  re- 
versal, was  in  no  wise,  at  that  time  satisfac- 
tory to  tlie  Commons  of  £ngbind.     But  the 
act  of  parliament  that  bath  been  mentioned, 
was  built  upon  this,  that  the  reversal  of  die 
judgment  between  Bamardiston  and  Soame 
was  uot  right,  and  ao  that  act  was  {irocured  to 
set  up  the  right  of  the  Commons  of  England, 
that  waa  thoi^t  to  be  invaded  by  that  rever- 
aal,  or  judgment,  that  the  action  upon  the  case 
did  not  lie.     I  will  go  a  step  farther,  that  aa 
you  have  the  sole  power  to  try  the  right  of 
election,  and  consider  the  right  of  the  electors, 
to  the  end  I  mentioned,  to  determine  who  shall 
be  admitted  here ;  so  I  grant  it  hath  been  the 
law  and  custom  of  parliaments,  (how  ancient  1 
will  not  enquire)  to  puniah  the  offenders,  parti- 
cularly the  officers  and  magistrates  presiding  at 
the  election,  for  doing  any  wrong  or  injury  in 
hb  office  on  that  occasion,  in  order  to  make 
him  an  example ;  or  as  an  offender  against  the 
publK,  and  the  constitution  of  parliament :   so 
ftr  I  grant  you  have  a  just  riffht  to  go,  and  no- 
body ought  to  interfere  with  you.    But  now 
we  are  carr3'ing  the  matter  yet  further :   the 


there  a  word  in  the  declaration  who  was,  or 
was  not  duly  elected,  or  that  the  consti- 
tution or  privilege  of  parliament  waa  viokted. 
But  the  plaiutiff  only  saya  he  had  a  right  to 
vote,  and  that  be  was  injoriously  denied  it 
(whether  the  rii^ht  or  wrong  memW  wu  re- 
turned,  lie  medoles  not  with  it)  and  he  anbmits 
it  to  the  court  and  the  law,  Whether  he 
ought  not  to  have  damages  f^  that  wrong  f 
Ami  the  qnettioo  vow  js,  whMKr  that  damm 
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of  damtgct  was  not  well  finnded  f  Or,  whether 
there  is  any  thing  in  this,  oontnury  to  the  lew 
and  constitution  of  parliament  P  Law  dq[>end- 
iag  on  cttstom,  certainly  oonaista  not  in,  and  is 
not  to  be  made  out  by  one  act,  hot  bv  oflen 
reiterated  acts :  and  that  mutt  be  very  far  from 
bein^  the  law  and  custom  of  parliament,  which  ii 
so  far  from  beiog  a  frequent  repetition  of  acta,  or 
precedents,  that  in  this  case,  there  it  not  one 
mstance,  where  an  elector  hath  brought  his  pe- 
tition, without  re^rd  to  the  return  mwAe,  and 
desired  his  particular  right  to  vote  might  be 
tried  and  asserted,  he  haring  been  obatructed 
and  injured  in  gif  ing  his  ?ote :  nor  was  er er 
such  elector  repaired  in  damages  here,  nor 
e? er  had  his  particular  right  to  vote  resolved, 
or  asserted  by  any  judgment,  or  declaration  of 
this  House.  The  (earned  and  honourable  per- 
son, upon  whose  ressoning  I  am  humbly  of- 
fering my  thoughts,  with  great  deference,  was 
pleased  to  instance  in  the  case  of  five  persons 
in  the  town  of  Aylesbury,  who  exhibited  a  pe- 
tition, and  complained  of  an  injury  done  them 
at  an  election  for  that  town,  at  which  their 
votes  were  refused.  And  if  they  complained 
of  nothing  farther,  and  did  not  conclude  to  the 
right  of  the  return,  and  complain  that  they 
were  unduly  represented,  I  admit  it  had  been 
so  far  an  instance  to  this  purpose.  But  if  they 
bad  so  complained  only  of  the  injuiy  done  the 
petitfenen  m  denying  their  votes :  yet  he  is 
pleased  to  tell  you,  this  petition  was  withdruwn, 
and  bv  the  consent  oft  the  persons  who  pre- 
sented it,  and  so  came  to  nothing.  I  suppose 
this  is  the  single  precedent  to  prove'  the  law 
and  ctistom  of  parliament,  because  there  is  no 
other  instance  given.  It  does  not  appear  upon 
what  ground  or  reasons  it  was  withdrawn ;  and 
1  haviug  no  uarticuhur  memory  of  that  pas- 
sage, you  will  pardon  roe,  if  I  am  mistaken  in 
my  conjecture.  I  believe  lio  man  that  seeks  a 
remedy  would  desist,  if ,  he  expected  to  soe- 
eeed  ;*  so  I  take  the  most  probaMe  reason,  till 
another  appear,  to  be,  that  they  were  hopeless 
of  doing  any  good  with  it :  and  one  petition 
not  prosecuted,  will  hardly  shew,  that  parlia- 
ments used  to  give  redress  in  such  cases. 
Now,  if  tliat  precedent  had  been  snooessfnl,  if 
the  petition  had  been  referred  to  a  committee, 
if  damages  had  been  given  npon  the  eompkint; 
and  a  deelarative  vote  had  passed  to  assert  the 
petitioner's  right,  (but  1  did  not  observe  there 
were  any  such  proceedings  ;)  then,  indeed,  1 
must  admit,  that  it  was  one  precedent  in  point, 
and  a  very  material  one ;  and  it  woaM  have 
proved,  that  we  had  once  held  plea  of  this 
matter,  and  by  consequence,  if  we  had  often 
done  so,  that  nobody  else  bad  to  do  with  it 
But  if  that  precedent  be  defective,  and  none 
am  shew,  that  ever  any  petition  was  exhibited 
by  any  elector,  for  a  personal  injury  done  him 
in  rejecting  his  vote,  though  the  pmon  he 
would  have  voted  for  was  returned,  tnis  action 
may  lie  for  such  sn  iniury  done  to  an  elector, 
without  interfering  with  anv  law,  or  nmge  of 
fariiameat,  that  hath  yet  Men  made  evident; 
and  thai  bringa  na  to  sMthes  mausv  gf  Umt 


honourable  person*s  discourse,  and  I  acknow- 
ledge  he  entered  into  it  with  a  great  deal  of 
candour  and  fairness.  He  was  pleased  to  say, 
he  thought  it  was  admitted  in  this  debate,  that 
the  like  action  is  not  to  be  found  in  all  the  re- 
ports or  books  of  law.  I  would  allow  his  ob^ 
lection  its  due  weight,  and  admit  what  i  take 
his  meaning  to  be,  that  this  action,  in  the  par- 
ticular species  of  it,  may  be  new,  though  it  is 
old  in  its  genus,  or  the  principal  matenais  on 
which  il  is  built ;  and  I  take  it,  if  by  the  gene- 
ral rule,  or  reason  of  law  for  such  an  action,  it 
be  warranted,  ^is  action,  (as  a  thousand  other 
actions  on  the  case  may,)  will  lie,  though  in  all 
the  parts  it  is  not  to  be  exactly  paralleled  ;  for 
it  is  the  very  nature  of,  and  implied  in  the 
name  of  an  notion  upon  the  case,  that  every 
man  may  maintain  it  on  his  particulBr  ctae^ 
provided  it  carry  in  it  the  genend  reason,  or  in- 
gredients required  by  law  to  support  such  an 
action,  thougn  in  many  cireumstanoes,  it  may 
be  perfectlv  new.  I  see  that  honourable  person 
nnderstanoi  clearly  the  necessary  incidents  of 
that  action  ;  that  is,  there  are  to  be  damnum  «f 
injuria^  which  I  take  to  mean  a  damage  to  the 
sutMoct,  not  arising  from  a  lawful,  but,  whioh 
is  the  consequence  of  an  unlawful  act.  Now^ 
says  he,  first  here  is  no  damage,  because  an- 
ciently the  attendance  was  thought  a  servioa 
and  a  burden,  and  the  right  of  electing  wm  a 
service  too,  and  in  being  deprived  of  a  ser? ict» 
there  can  be  no  damage ;  and  therefore  one  of 
the  main  ingredients  of  an  action  of  the  casa 
is  wantmg.  This  is  clear  reasoning,  and 
either  to  be  answered  or  submitted  to.  It  is 
said,  the  right  of  electing  was  a  service ;  how 
true,  I  doubt  upon  the  reason  of  the  thing : 
A  service  was  ol\en  a  part  of  the  tenure,  by 
which  a  man  hekl  his  land  till  it  came  up  to  the 
crown ;  and  tlie  service  was  originally  created 
by  grant  and  reservation.  Now,  can  any  one 
imagine,  that  where  one  holds  a  small  freehold^ 
any  auch  tenure  was  created  between  him  ami 
his  immediate  lord,  originally  by  reservatioR, 
as  that  he  shoukl  vote  to  send  members  to  pf.r- 
liament  P— But  if  it  might  he  considered  Cis  a 
service  so  created,  it  win  not  do  the  businf-m  of 
the  aigoment,  unless  yon  consider  it  al«>  as  a 
service  of  burthen,  without  advantage  or  pri' 
vil^ge;  fbr  if  it  be  a  privilege  too,  (though  in 
its  creatkm  it  might  be  a  service)  tnen  the  de- 
priving a  man  of  it  ia  an  injury.  Now  nobody 
can  think  but  that  the  right  to  elect  a  parlia- 
ment-man, which  is  a  distinguishing  character 
from  the  vnlgar,  and  hath  its  weight  in  the  le- 
gialature,  is  a  privilege ;  and  therefbre  to  be 
deprived  of  it,  is  to  be  deprived  not  only  of  a 
service  and  luirden,  but  of  a  very  valiialNe  pri- 
vilege ;  and  1  believe  any  Englishman  would 
thiak  we  dealt  hardly  by  him,  to  deprive  him 
of  it,  though  we  should  tell  him  at  the  same 
time,  we  deprived  him  only  of  a  service  or 
burden,  and  not  of  a  valuable  privilege.-— 
There  is  another  thing  that  occurs  ou  this  bead : 
we  have  been  so  far  from  thinking  the  being 
elected,  a  service  or  burden  only,  that,  in  the 
natort  of  a  repeal  of  those  judgments  of  Soama 
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right  nuft  have  aremedj,  but  then  Uie  mbiecl 
must  be  fint  dqiri? 6d  of  that  right,  whkh  in 
this  cue  he  was  not ;  and  even  when  he  is,  he 
must  have  hit  vtmedr  in  a  proper  manner,  and 
m  a  proper  ooort.  Thore  are  sei'cfal  sorts  of 
rights,  and  sereral  sorts  of  laws  in  England, 
and  there  are  sereral  courts  of  justice  lor  the 
administratioo  of  those  laws :  a  man  that  has 
a  right  to  a  iency  cannot  bring  an  action  at 
flommon-law,  hot  he  has  a  proper  remedy  in 
the  spiritnal  eouit.  The  like  may  be  obaerred 
of  cases  that  belong  to  the  courts  of  Chan* 
eery.  Admiralty,  Stanneries,  and  of  the  Forest* 
laws.  The  subject  cannot  bring  actions  at 
common  law  in  cases  that  belong  to  the  juris* 
dietioo  of  other  courts.  And  when  my  lord 
chief  justice  Coke  enumerates  these? eral  laws 
in  this  kingdom,  he  gives  the  precedence  to  the 
kw  and  custom  of  parliament,  which  be  tells 
us  is  superior  to  the  common-law  in  West* 
minster-ball.  And  os  e? ery  court  at  law  has 
its  customs  and  prifileges  peculiar  to  itself,  and 
is  sole  judge  of  them,  so  also  the  high  court 
of  parliament,  *  suis  propriis  legibns  et  consue* 
*  todipibus  subsislit,'  hath  its  own|  proper  biws 
and  customs,  and  is  sole  judge  thereof.  And 
if  an  action  at  common  law  will  not  lie  for  a 
legacy,  where  the  spiritual  court  has  a  juris- 
diction, though  the  temporal  courts  hare,  in 
many  respects,  a  superior  authority,  such  an 
action  will  much  less  lie  in  a  case  concerning 
the  pariiamcnt,  which  is  the  highest  court  ^' 
the  kingdom,  and  who  are  sole  judges  of 
all  cases  relating  to  themselves:  but  some 
carry  this  further,  and  say  that  every  right  must 
bave  a  remedy  with  damages.  This  may  be 
true  in  most  cascfj,  where  a  man  is  deprived 
of  rights  of  property  and  poascssion;  but 
there  are  many  instances  to  be  s[iven,  where  a 
right  of  fraoctiise  or  privilege  is  not  entitled 
to  any  damage :  as  a  person  elected  mayor  of 
a  corporation,  if  the  proper  officer  refuses  to 
•wear  him,  has  no  action  at  law  tor  damages, 
but  his  remedy  is  by  a  Mandamus  out  of  the 
Clueen's-bencu :  there  is  a  remedy  by  Quare 
impedity  but  not  to  recover  damages.  In  a 
writ  of  right  you  shall  recover  the  land,  bat  no 
ibmages :  so  in  this  case,  the  proper  remedy 
is  to  have  the  vote  altovred,  which  can  oidy  be 
done  by  the  House  of  Commons.  w»me 
gentlemen  have  found  out  a  new  distinctioa 
which  I  never  beard  before,  that  the  Houw 
of  Commons  have  the  sole  privilege  to  jodge  of 
the  rights  of  electors,  and  of  &•  behaviour 
of  ofluers,  to  one  inteut,  hot  not  to  another ; 
that  is,  in  order  to  determinowho  are  the  legal 
Tsprssentativef,  tKit  not  to  give  dama^  to 
the  party  injured.  But,  with  great  submisaioQ, 
there  is  no  weight  at  all  in  this  distinction ;  for, 
as  it  is  phun  that  the  elector  is  not  uk  this  case 
deprived  of  his  vote,  and  therefore  suffers  no 
Miagt,  so  it  is  also  evident  that  the  judg* 
sent  of  the  House  of  Commons,  in  matters 
properir  cognisable  before  them,  cannot  be 
cantnuuctf d  hj  any  other  judicature ;  and 
'Iberefore  their  lodgmeot  of  the  qoaliflcatian  of 


mutt  be  conduaivo  to  all  inteOts  und  purpoaea 
whatsoever.  It  is  contrary  to  the  reason  of 
all  laws,  that  the  behaviour  of  an  officer  should 
be  solifect  to  the  determination  of  two  inde- 
pendent jurisdictions;  or  that  he  sboold  bo 
mnocent  by  the  judgment  of  a  superior  courtv 
and  guilty  by  the  judgment  of  an  inferior ;  or 
that  he  should  be  twioe  punished  lor  the  samo 
ofienoe.  No  man  can  aerve  two  masters :  the 
officer,  at  this  rate,  will  be  every  way  ensnared 
and  made  liable  to  punishment,  whetoer  he  doeo 
bis  duty  or  not ;  if  he  accepts  illegal  votes  oa 
the  poll,  he  will  forfoit  bOOL  by  the  statuta» 
for  a  fake  return ;  if  he  refuses  them,  he  may 
be  ruined  by  a  multitude  of  actions ;  for  if  ouo 
may  bring  an  action,  there  may  be  6ve  hun- 
dred, since  every  man,  at  this  rate,  may  offer 
a  vote,  and  bring  an  action  for  not  entering 
it  upon  the  poll.  How  is  this  consistent  witK 
the  freedom  of  elections,  in  which  there  oughl 
to  be  no  terror  neither  on  the  electors,  nor  on 
the  officers  ?  But  as  the  electors  should  be  free 
to  offer  their  votes,  so  the  officers  sliould  be  free 
to  judge  whetlier  they  ought  to  be  entered  oo 
the  |mmI,  or  not ;  and  they  ought  not  to  be 
accountable  to  any  but  the  House  of  Commons^ 
whose  servants  they  are,  in  all  matters  reLatiqg 
to  elections,  and  who  are  entrusted  with  the 
determination  of  all  matters  and  cases  relating 
thereto ;  and  they  may  as  well  punish  them 
for  taking  illegal  votes  on  the  poll,  as  for  not 
taking  those  that  are  legal.  In  neither  of 
which  cases  have  the  judges  of  the  common 
law  any  jurisdictioo,  though  there  is  the  same 
reason  in  both,  to  take  care  tbst  every  the 
meanest  subject  may  hare  relief  for  any 
injury  done  him ;  but  we  are  not  to  take  more 
care  of  the  meanest  sulNect  than  of  the  whole 
House  of  Commons.  The  greatest  subject  in 
England  ought  to  have  no  relief  but  what  is 
consistent  with  the  law  of  parliament  and  the 
safety  of  the  constitntion«  If  an  action  lies^ 
and  upon  a  judgOMsnt  on  that  action  a  Writ 
of  Ermr  lies  in  the  House  of  Peers,  the  Lords 
will  be  the  sole  judges  at  last,  who  have  votes 
to  chuse  a  House  of  Commons ;  which  is  di- 
rectly contrary  to  the  fundamental  maxim  of 
the  law  and  cniftom  of  pariiament,  that  the  two 
Houses  are  mutual  checks  to  each  other,  and 
sole  judges  of  their  own  privileges. — ^Thia  is 
an  excellent  constitution  and  admirably  well 
contrived  for  the  conuuon  safety:  but  how  can 
thia  constitution  be  preserved  if  the  Lords  can 
punish  our  officers  and  govern  our  dectiooBr 
This  will  be  the  way  to  doitroy  all  checks,  and 
to  make  the  House  of  Commons  dependent  on 
the  Lords ;  and  then  I  cannot  see  upon  what 
fonndatioQ  yon  can  be  said  to  sit  here  to  do 
any  service  for  your  countrj^w — Othera  insist 
that  this  is  a  right  that  is  uicident  to  the  fMe«> 
hold  and  freecknn  of  electora;  therefore  as 
their  fraebolds  are  oof^izable  at  oommonf> 
hw,  so  is  every  incident  belonging  to  it 
This  argnrocBt  is  plansible  at  first  sight,  bm 
in  rcaKty  there  is  nothing  m  it,  for  though  the 
Commons  of  England  have  sobautled  iMr 
privaii  diffanocw  to  MfaitraltMy  or  jadgM,  i^ 
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differently  diosen  and  appointed  by  the  prince, 
the  common  parent  of  the  people :  yet  ibey  ba?e 
oever  submitted  tbeir  fuudamental  riphls  and 
pririleges,  which  tbey  hold  in  tlietr  public  and 
political  capacities,  aH  a  free  branch  of  the  high 
court  of  parliament,  to  any  other  but  tlieir  o\«  n 
repreMcntatifes,  who  are  chosen  and  appointed 
by  themselves.    This  is  not  a  case,  properly 
speaking',  between  party  and  party,  but  be- 
tween the  Lords  and  Commons ;   because  the 
determination  of  this  ease  brin^ie  the  whole 
right  in  question,  who  have  a  privilege  to 
jiM^e  of  the  qualification  of  electors  to  gi?e 
their  votes  in  election  of  roerobGrs  to  serve  in 
parliament,  whether  the  Lords  or  the  Com- 
mons ?  It  is  not  now  the  question,  who  hath  the 
best  right  to  a  freehold  or  freedom,  or  to  any 
thing  that  is  incident  to  it  ?    but  nhetber  the 
Commons  of  England  shall  have  any  freeholds 
or  freedoms  at  all?    or,  which  is  the  same 
thing  in  effect,  wlietber  they  should  have  any 
security  for  those  rights  or  not  ?— For  if  the 
Lortis  are  judges  of  your  privileges,  yoo  can 
hold  no  right  but  dunog  Uieir  pleasure. — Hie 
Lords  seem  to  contend  for  the  right  of  the 
subject,  bnt  I  wish  it  is  not  for  a  power  to  en- 
able themselves  to  judge  and  oetermine,  as 
they  think  fit,  of  all  our  rights  and  libertiet ; 
for  this  is  the  necessary  consequence  of  allow- 
ing an  elector  to  have  a  remcMdy  in  any  other 
I  dace  but  within  these  walls. — ^This  is   my 
lurohle  opinion,  and  if  I  am  mistaken,  other 
gentlemen  wiilsetmerijgfbt.    This  is  certainly 
a  matter  of  the  highest  inaportanee  to  the  wel- 
fKte  of  the  subject,  and  1  doubt  not  but  they 
will  very  well  consider  it  before  they  give  way 
to  the  establishing  a  precedent  that  tCMS  to  de- 
stroy the  privileges  of  this  House  or  the  li- 
berties of  their  country. — A  great  tenderness 
is  expressed  fbr  this  poor  man,  whose  vote  has 
been  refused  :    but  whether  he  had  a  right  to 
give  his  vote  is  very  much  questioned,  and 
never  yet  determined  by  this  House,  which  has 
the  proper  judicature  thereof.     But  admitting 
he  bad  a  vote,  whether  ouebt  to  tie  preferred 
a  private  interest  or  the  public  safety?   Whe- 
ther will  be  most  for  the  honour  of  this  Hoiise 
and  the  interest  of  our  electors,  the  care  of  a 
private  person  by  new  invented  action,  nei- 
ther warranted  by  reason,  precedent,  or  any 
established  law ;  or  the  care  of  the  parliament, 
and  theconstitution,  on  which  depend  the  rights 
and  liberties  of  all  the  Commons  of  England  ? 
— Sir,  I  beg  pardon  for  taking  up  so  mnch  of 
your  time,  but  I  must  confess  it  seems  to  me, 
that  our  all  depends  upon  aright  determina- 
tion of  this  matter  :  for  I  cannot  see  any  other 
reason  why  this  new  device  is  supported  by 
the  Lords,  bnt  only  to  render  you  precarious 
and  useless. 

Sir  Gilbert  Dtoibcn,  (afterwards  a  judge  in 
Irehud.)  Mr.  Freeman  ;  I  shall  not  trouble 
yoa  very  long  at  this  time  of  day :  I  think  the 
point  in  debate  has  been  truly  stated  by  the 
gentlemen  who  bare  insisted  on  this  question, 
Whether  an  action  will  lie  fbr  an  elector^ 
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for  having  been  refused  his  vote  at  the  elec- 
tion of  a  member  to  serve  in  parliament  ?    A 
learned  gentleman  would  have  the  question  to 
be,  not  whether  an  action  will  lie,  but  whcrtlier 
this  House  has  the  sole  right  of  determining 
that  matter,  and  of  giving  remedy  in  it  ?    I 
confess  1  think  it  is  moi-c  properly  stated  the 
other  way ;    but  the  thing  is  scarce  worth  a 
dispute,  since  which  way  soever  you  turn  the 
tables  it  comes  to  the  same  point,  and  one  of 
the  questions  will  in  consequence  be  resolved 
by  the  resolntion  of  the  other.     For  if  that 
question  be  put  which  is  proposed  by  the  gen- 
tleman, and  carried  in  ti»e  affirmative,  that  this 
House  has  the  sole  right  of  determining  this, 
and  all  other  matters  whatsoever  that  concern 
the  right  of  election  ;  then  it  must  follow,  that 
whoever  is  wronged  in  any  such  respect,  can- 
not be  redressed  by  action,  since  the  right  of 
determining  in  cases  of  this  nature  is  not  in  the 
courts  below,  but  solely  in  this  House.    1  shall 
not  offer  you  any  arguments  to  prove  this  sole 
riglit,  nMuy  having  been  urged  by  others ;  but 
1  vrill  consider  some  things  (witliout  tidcing  op 
much  of  your  time),  that  have  been  offered  as 
objections  to  it.    Some  gentlemen  have  made  a 
distinction  in  this  case,  between  the  right  of  ^e 
electors  and  of  the  elected :  and  they  will  bare 
it,  that  the  courts  below  may  decide  the  first,  but 
not  the  last :  whereas,  in  my  poor  opinion,  the 
decision  of  the  elector's  right  most  necessarily, 
in  many  cases,  decide  who  has  right  lo  oe 
elected.    For  suppose  a  common  case,  that 
one  of  the  candidates  insists  upon  an  election 
by  a  select  number,  and  the  other  upon  a 
popular  election :    Jf,  in  this  case  one  of  the 
populace  be  refused  his  Tote,  upon  a  pretence 
that  he  is  not  of  the  select  number,  where- 
upon he  brings  bis  action  against  the  officer ; 
will    not    the  event  of  that  trial  determine 
(in    consequence)   the   right   of  the   candi- 
dates P  Surely  it  most ;  since  if  it  go  fbr  the 
plaintiff,    he  for    whom  the  plaintiff  oflered 
to  rote,  and  who  had  the  popular  interest, 
will  appear  to  have  had  the  right  of  election  ; 
and  so  will  the  other  candidate,  if  it  go  fbr 
the  defendant.    Several   other  cases  to  the 
Fame  purpose  might  be  put :  8o  that  if  an  ac- 
tion of  this  nature  should  lie,  it  must  (as  1  ap- 
prehend) unavoidabiT  follow,  that  Westmin- 
ster-hall by  original  action,  and  by  Writ  of 
Error  the  House  of  Lords,  will  hare  power  to 
determine,  (at  least  consequentially,)  who  has 
right  to  sit  in  this  House,  and  who  not.  ^  And 
how  consistent  such  a  determination  will  be 
with  your  undeniable  right  (acknowledged  on 
all  ndes),  of  determining  the  elections  m  your 
members,  exclusive  of  all  other  jnrisdictious,  I 
leave  to  gentlenDen  to  consider.    A  learned 
person  was  pleased  to  object,  that  right  is 
founded  upon  usage ;   and  if  this  House  had 
the  sole  right  of  judging  in  a  case  of  this  na- 
ture, where  a  single  elector  is  wronged,  doubt- 
less there  would  be  some  precedent  of  relief 
giren  to  such  an  injured  person.    Bat,  says 
the  gentleman,  there  is  no  snch  precedent,  and 
therefore  it  must  foDow,  that'  this  House  has 
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Dot  the  sole  i%ht  of  reli«vin^  in  thtt  cue.    I 
think  I  maj  tafdy  deny  his  6rst  propocitiou, 
as  he  applies  it  to  the  righu  of  toit  House, 
which   (generally  speaking)  are  not  founded 
uuon  usa|^.    Sir,  the  rights  of  parliament  are 
chiefly  founded  upon  the  nature  and  constitu- 
tion of  parliaments.    Usage  is  indeed  a  corro- 
boration, and  an  evidence  of  those  rights ;  but 
the  foundation  of  them,  is  our  being  a  part  of 
the  legislature,  whereby  we  necessanly  become 
iiiTested  with  such  rights  and  privileges,  as 
enable  us  to  act,  and  to  discharge  our  duty,  in 
that  great  capacity :  So  that  it  is  not  so  much 
what  has  been  used,  as  what  is  necessary  to  the 
suiiport  of  our  constitution,  that  must  be  the 
rule  and  measure  in  determining  the  rights  of 
the  House   of  Commons.     But  neither  has 
usage  been  wanting  in  this  case :  For  whereas, 
the  gentleman  asserts,  that  there  is  do  prece- 
dent where  this  House  has  given  relief  to  a 
wronged   elector,  (with   submission,)   sefsral 
pudi  precedents  sp[iear  upon  your  books,  par- 
ticularly in  the  case  of  Banbury,  where  four  or 
Hve  of  the  iuhabitants  complained,  and  tlie 
House  ^ve  a  remedy.    And  I  cannot  see 
why,  if  It  has  been  giren  to  four,  it  may  not  fie 
given  to  one ;  nay,  I  should  tbink  if  more  than 
one  have  been  relieved,  i  fortiori  one  should  be 
rclievable.    But  it  seems  to  me,  that  the  argu  • 
ment  drawn  from  usage,  ^oes  much  further 
than  the  learned  gentleman  intended  it  should : 
for  if  all  right  be  founded  upon  usage,  all  right 
of  action  miuit  be  so  founded  ;  and  then  what 
l»eoomes  of  this  action  which  the  gentleman  has 
laboured  to  support  ?  If  usage  m  nothing  else 
but  the  repetition  of  the  like  acts,  then  this  ac- 
tion (according  to  the  gentleman's  rule,  that 
iisage  is  the  foundation  of  right,)  cannot  be 
rightful,  unless  there  hath  been  a  repetition  of 
the  like  action.    Nor  can  it  be  said,  that  this  is 
the  first  time  any  such  cause  of  action  has 
arisen,  and  that  therefore  it  could  not  have 
lieen  brought  before  ;  for  there  has  scarce  been 
a  parliament  called  in  any  reign,  but  some  or 
other  has,  without  doubt,  been  wrongfully  re- 
fused his  vote  ;  So  that  the  cause  having  been 
frequent,  it  must  have  hail  the  like  effect  ere 
DOW,  in  case  such  a  wrong  could  have  been  re- 
dressed by  bringing  such  an  action.     But  no 
gentleman  has  pretended  to  say,  that  any  ac- 
tion of  this  nature  was  ever  brought  before ; 
and  therefore  we  may  infer  from  the  learned 
gentleman's  own  position,  as  likewise  from  the 
authority  of  Littleton's  text,  that,  since  none 
has  been  brought,  none  can  be  brought.    And 
this  has  been  the  constant  opinion  of  tbe  courts 
in  Westminster- hall,  the  judges  having,  apon 
every  occasion,  where  the  rights  of  parliament 
have  fallen  under  their  consideration,  in  all 
times  declared,  that  nothing  of  that  kind  is 
within  their  jurisdiction ;  nor  can  they  judge  of 
any  such  matter,  farther  than  as  they  are  em- 
powered by  particular  statutes.     And  this  was 
the  reason  why  the  judgment  in  Bamardbton's 
Case,    ^ven  in  the  King's-bench,  was    re- 
versed ID  tlie  Exchequer  chamber,  because  it 
was  a  thing  purely  of  pariiamenttiy  oogni- 
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zance ;  the  House  of  Commons  baring  tbe  toW 
power  of  determining  all  matters  mating  to 
elections  and  returns,  exoepi  in  statnte-onea. 
Nay,  the  court  of  King's-bench  had  dedared, 
they  woukl  not  have  proeeeded  in  that  action  of 
Bamardiston,  had  it  not  been  grounded  upon  a 
precedent  judgment  |p^cn  in  tbe  House  of 
Commons.    But  the  judgea  in  tbe  Exchequer 
chamber  thought,  that  even  the  detenninatioa 
of  the  House  was  not  a  sufficient  authority  to 
the  courts  below,  to  hold  plea  in  an  action  fela« 
tin^  to  the  rights  of  parliament,  though  tbe 
action  was  grounded  upon  that  determinatioo  ; 
and  therelbre  they  reversed  the  jud^ent  given 
in  that  action,  and  (which  is  a  mighty  strong 
circnnutance  io  the  ease)  that  reversal  was  af- 
terwards sffirmed  in  the  House  of  Lords.    So 
that  it  is  plain,  even  the  Lords  themselves  were, 
at  that  time,  of  the  same  opinion  with  the  judges, 
that  nothing  which  concerned  elections  was 
cognizable  in  Westminster -hall :  For  otherwise 
they  conid  not  have  affirmed  the  jodgmeni 
given  in  the  Exchequer  chamber,  which  was 
gn)iindt^  entirely  upon  that  maxim.    This  ap- 
pears farther,  by  what  their  k>rdships  did  in  the 
case  of  Hollis  and  Elliot,  against  whom  indsr- 
ment  had  been  given  in  the  King's-bencn,  ror 
what  they  had  said  and  ilune  in  this  House.     In 
the  year  1667,  the  House  of  Commons  voted, 
that    the    Judgment    giveu  in    the    King's- 
bench  against  those   |»ersotis  was  illegal,  as 
Iteing  against  the  privilege  of  parliament    And 
this  vote  was  (as   f  remember)  delivered  to 
tbe  Lonis  at  a  conference,  with  a  desire  of 
their  concurrence  to  it :  Accordingly,  the  Lords 
sent  a  message,  that  they  did  concur.     Nay, 
thev  were  so   zealous,   as  to  desire  the  lord 
Hollis  to  bring  a  Writ  of  Error  upon  that  Judg- 
ment, which  was  done,  and  the  Judgment  was 
reverscil.    From  whence  it  mu&t  m  inferred, 
that   their  lordships  were  then    of    opinion, 
whatever  Judgment  is  against  the  pnvilege 
of  parliament  (Ihat  is,  of  either  House    of 
parliament,)   is   au    illegal  judgment. — Now 
to  lay  these  two  opinions  of  the    Lords  to- 
gether: if  the  House  of  Commons  has  the 
sole  privilege  of  judging  all  matters  relating  to 
elections,  (upon  which  irruoud  their  kM*d8hipa 
affirmed  the  reversal  of  the  Judgment  in  Bar- 
nardiston's  case)  and  if  every  Judgment  given 
against  the  privilege  of  |mrliament  be  iOegal 
(as  their  lordtdiips  both  resolved  and  judged  in 
the  Case  of  Hollis  and  Elliot,)  how  comeAit  Io 
pass,  that  the  Loi-ds  have  lately  tliooght  6t  to 
reverse  the  Judgment  given  in  this  Case  of 
Ashby  and  White,  which  was  grounded  upon 
that  very  opinion,  establbhed  by  their  Lord- 
ships in  the  Case  of  Barnardiston,  that  all  ntat- 
ters  concerning  elections  are  determinable  only 
in  the  House  of  Commons  ?  And  consequently, 
how  can  we  avoid  saying,  (pursuant  to  the 
other  opinion,  and  to  the  Judgment  thev  gave 
in  the  Case  of  Hollis)  tliat  their  lordships' J  udgi 
ment  of  reversal  given  upon  the  Writ  of  Error 
in  Ashby 's  Case,lieiDg  against  wbatthemaelves 
have  owned  to  be  tbe  privilege  of  the  Honae  of 
ComiDoiie,  isaofm«eoiity(Ml  towyoBiUo* 
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gal)  Jodgneptr— I  coofieni  I  canDOi  mach 
wonder  at  ita  beiof^  so,  when  I  coosider,  that 
the  itepa  their  lordahipa  made  in  proceedio^  to 
thia  JudgoneDtof  refersal,  were  so  very  hasty, 
as  not  to  afford  them  sufficient  time  to  weigh 
and  to  deliberate  upon  a  matterof  such  import- 
ance. This  cause  bad  depended  near  a 
twelFe-month  in  the  Kinfi^'s-bench,  it  had  been 
argYied  several  times  at  the  bar,  and  at  length 
aeriaiim  by  the  justices,  three  of  whom,  upon 
the  reason  of  former  resolutions,  gate  Judg- 
ment against  the  plaintiff,  that  the  action  does 
not  lie :  and  yet,  no  sooner  was  this  Writ  of 
Error  brought,  but  the  errors  are  immediately 
argued ;  and  upon  the  6r8t  argument  the  opi- 
aions  of  the  judges  are  requiroa ;  and  notwith- 
atandiiig  they  desired  time  but  till  the  next  day 
to  consider  of  the  Cave,  the  Lords  (as  I  am  Tery 
well  assured)  would  not  allow  them  an  hour ; 
but  obliged  them  to  deliver  their  present 
thoughts,  which  though  several  of  them  ez- 
presKd  very  doubtfully,  and  several  others 
were  for  affirming  the  Judgment;  yet  their 
lordships  were  so  very  clear,  and  so  determi- 
nate in  the  point,  that^  without  any  farther 
consideration,  the  Judgment  was  reversed.—* 
And  now  I  desire  gentlemen  to  judge,  whether, 
in  this  instance,  the  Lords  have  shewn  that 
regard  either  to  the  privileges,  or  to  the  dignity 
ol'tbis  House,  which  theirancestors,  and  tbem- 
•etvea  had  formerly  expressed  upon  the  ooca- 
aioos  before  mentioned. — I  will  take  notice  but 
of  one  thing  more,  which  fell  from  a  learned 
gentleman,  who  insisted,  that  the  election  to 
parliament  is  not  a  service,  but  a  privilege, 
because  double  damages  are  given  by  the  late 
act  coucerning  returns.  I  have  cast  my  eye 
upon  that  act,  and  1  think,  if  the  preamble  oe 
read,  it  will  appear,  that  gentleman  was  some- 
what unfortunate  in  appealing  to  it ;  for  the 
preamble  calls  the  election  to  parliament,  a 
tiervice  in  express  terms,  and  certainly  with 
fl^ood  reason  ;  if  the  House  will  give  me  leave, 
J  will  read  it. — "  Whereas  false  and  double  re- 
tnms  of  members  to  serve  in  parliament  are 
«n  abuse  of  trust  in  a  matter  of  the  greatest 
Mitequence  to  the  kingdom,  and  not  only  an 
'injury  to  the  persons  diily  chosen,  by  keeping 
them  from  their  service  in  the  House  of  Com- 
mons and  puttin^f  them  to  great  expenoe  to 
-make  their  elections  appear ;  hut  also  to  die 
counties,  cities,  boroughs,  and  cinque  ports  by 
which  they  are  chosen,  and  the  business  of 
parliament  disturbed  and  delayed  thereby ;  be 
•It  therefore  enacted." — 8ir,  not  to  trouble  you 
any  longer,  1  am  entirely  for  the  question,  as  it 
kftated. 

Mr.  King^  (afterwards  lord  King,  and  lord 
•Chancellor.)  That  which  calls  me  up,  in 
the  first  place,  is  what  that  honourable  gentle- 
man, iust  affainst  me,  was  pleased  to  intimate, 
as  if  toe  ri^bt  of  electing  was  only  a  service, 
and  not  a  hberty,  or  privilege ;  and  1  find  a 
w#rtby  member,  that  spoke  last,  is  of  the  same 
ofnaion.  Truly,  I  am  lotb  to  tdl  you  my  own, 
withool  desiring  the  act  95  Cir.  2,  cap.  9,  may 
VOL.  XIV. 
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be  read.  [Members.  No!  no!]  It  is  an  act 
to  enable  me  county -palatine  of  Durham  to 
send  members  to  parliament,  and  it  recites, 
that  they  had  not,  before  that  time,  had  the 
liberty  and  privilege  of  electing  and  sending 
any  members  to  parliament:  where  you  see 
the  legislature  call  it  a  liberty  and  privilege ; 
and  if  the  legislature  call  it  so,  1  think  I  may 
venture  to  call  it  so  too.  Aiid  if  it  he  a  liberty 
and  privilege,  then  the  question  will  l)c,  whe- 
ther it  does  not  stand  on  ibc  same  bottom  with 
our  liberties  and  privileges?  In  case  of  any 
other  frauchise  or  liberty,  an  action  lies  at 
common- law  for  the  breach  thereof;  and  why 
an  action  should  nnt  lie  at  common-law  fi^r  the 
breach  of  this  franchise,  as  well  as  for  the 
breach  of  every  other  frauchise,  is  to  me  very 
strange.  Gentlemen  take  it  for  granted,  this 
is  purely  an  action  at  common-law,  and  no 
statute  hath  any  influence  on  it.  Now  there 
is  a  statute  which  hath  not  been  mentioned, 
only  I  must  first  premise  that  which,  I  think, 
Dolxxly  will  deny,  viz.  That  wherever  an  act  of 
parliament  does  forbid  any  thing,  if  any  body 
be  injured  by  the  doing  of  the  thing  so  prohi- 
iHted  by  that  act,  in  consequence  of  law,  the 
person  injured  hath  an  action :  1  say,  there  is 
a  statute  that  forbids  disturbances  or  liindrances 
in  matters  of  elections ;  and,  by  consequence 
of  law,  that  statute  gives  an  action  to  the  party- 
injured  against  the  person  disturbing  or  hinder* 
ing  him  in  his  election.  The  statute  I  mean 
is  the  S  Ed.  1,  cap.  5.  That  is  a  positive  law 
whereby  all  disturbances  in  elections  are 
forbid :  every  man  is  forbid  to  hinder  or 
disturb  by  torce  of  arms,  by  malice,  or 
menacing  any  luaii,  to  make  a  tree  election.— 
I  shall  only  instance  in  one  parallel  case,  though 
I  could  in  many  more:  the  statute  in  Rich.S'a 
time,  de  Scand.  Mag.  only  forbids  the  speak- 
ing evil  of  great  men ;  thelre  is  not  ono  word 
of  an  action ;  yet,  by  operation  of  law,  ii  wai 
always  held,  that  an  action  would  lie  upon  that 
statute  for  a  scandal  of  a  great  man,  because 
it  was  prohibited  by  that  statute.  8o  here,  the 
statute  forbids  the  diiturfaing  of  any  man  bj 
force  or  malice  to  maka  free  election ;  the  jury- 
have  found,  that  the  defendants  did,  in  this  cause, 
maliciously  disturb  and  hinder  the  plaintiff 
firom  voting  at  the  election ;  and  by  a  luce  con* 
sequence  and  operation  of  law,  this  action  is 
maintainable.— <xentlemen  say,  this  is  a  new 
action  never  heard  of  before ;  it  is  true,  this 
particular  action  was  never  brought  before ;  but 
actions  of  the  same  kind  and  nature,  and 
grounded  on  the  same  principles  <nd  reasons  of 
law,  have  been  brought  before,  *  £t  ubi  eadcm 
'  est  ratio,  idem  ins.'  1  could  give  you  many 
instances  of  this  kind.  Was  it  ever  beard,  un- 
til! the  SOtii  or^Slst  Car.  2,  that  an  action  lay 
against  an  officer,  for  denying  a  poll  to  one 
who  stood  candidate  for  a  bridge -master?  The 
mayor  denied  the  p<ill,  and  said,  he  was  judge 
of  the  election ;  and  upon  this  the  person  in- 
jured bretigbf  his  action,  and  recovered .  At  the 
tame  time  it  was  said,  there  was  no  such  action 
ever  h«ard  of  before ;  it  is  true,  not  that  species^ 
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buttbegentitwiilie*rdof.  Aoother  adSoii  wat 
l»rou^ht  do  Car.  9,  (which  was  never  beanl  of 
hefore)  ai^aiust  a  mayor,  for  refiMiiig^  the  plain- 
liflT't  vote  for  a  tuccaeiliiiir  mayor. — I  believe 
•very  body  knows  that  all  the  law  books  for 
400  years  say,  that  the  reversioner  had  liberty 
to  go  into  ao  estate  of  a  tenant  for  life,  to  see 
if  he  commit  waste.  And  no  action  was  ever 
bh>iight  till  16  Jac.  1,  by  a  reversioner  against 
a  tenant  for  life,  for  refusing  to  let  him  in  to  see 
whether  waste  was  committed.  No  action  was 
erer  brought  a^punst  a  master  of  a  ship,  for  the 
negligent  keeping,  and  loss  of  goods  on  board 
his  sbip,  till  about  the  91  Car.  9,  and  ^at  the 
action  lay.— There  i«  as  another  action,  m  king 
C^r.  Ist's  time,  brought  for  a  fidse  and  mali- 
cious prosecution  of  an  indictment  of  a  man 
for  treason.  There  was  the  same  objection ; 
and  it  was  said,  that  this  would  deter  people 
from  prosecuting.  And  nobody  ever  dreamt 
of  it  before,  it  is  true,  but  it  stood  upon  the 
general  reason  of  the  law ;  if  you  do  mo  a 
wrong,  I  must  have  a  remedy.  And  as  to 
what  a  worthy  gentleman  hath  said,  that  there 
are  instances  at  conmion  law,  where  a  man 
•ball  recover,  and  yet  have  no  damaji^ ;  it  is 
true  in  real  actions,  but  let  him  give  roe  an 
inatance  of  that  in  an  action  of  the  case.  He 
noovers  nothing  there :  if  be  does  not  recovar 
damages  in  realactiona,  he  recovers  Iha  land 
itself. 

Members,     The  question,  the  qaeation. 

Mr.  King,    I  Hnd  gentlemen  are  very  un- 
aaay,  I  will  trouble  you  no  further. 

3ff)ii6frf.    Go  ott)  go  oo. 

Mr.  King.  I  agree  the  determiniiuf  the 
right  of  election  belongs  to  the  House  of  Com* 
roons ;  and  they  ought  to  apply  to  the  House 
of  Commons  in  that  case:  and  I  shall  not  de- 
part from  that,  1  think  I  cannot,  without  rain- 
ug  the  constitution ;  but  that  which  I  aa^r  !•« 
that  this  action  does  not  at  all  relate  to  the  right 
of  election.  This  action  ia  brought  by  a  man 
Chat  hath  an  undoubted  right  of  voting,  against 
•n  officer  for  maliciously  refusuBjg  bit  role. 
Put  the  case  this  had  happened  in  a  county, 
(for  the  law  would  have  been  the  same)  that 
a  freeholder,  who  had  a  right  to  vote,  had 
tendered  his  Tote  to  the  sherifT;  and  tliou||[h 
he  knew  he  was  a  freeholder,  yet,  the  •benff 
•bould  maliciously  refuse  hia  vote:  hath  the 
•beriff  done  thia  man  an  injury,  or  no  ?  This 
nan  does  not  bring  hia  aotioo,  becansa  the 
person  he  wonld  hate  voted  for  is  not  retomed, 
out  it  is  becauie  there  ia  an  injury  done  to  hia 
franchise.  If  I  thought  the  nght  of  elcetioo 
was  concerned  in  this  caaa,  1  would  go  aa  fhr 
at  any,  lor  I  think  that  does  bekNig  to  the 
Home,  bat.I  do  not  think  thia  ia  coooemed  io^ 
Ihopmentcase. 

Sir  Tkomoi  Littletcn.  I  shall  be  ahortor 
An  fome  imagine.  It  baa  been  discoursed, 
wbeiber  this  be  a  privilege,  or  a  harden,  &c. 
tiettbem  think  it  a  burden  that  fall  it  ao:  if  it 


be  a  burden,  it  is  such  a  bordtn  ai  mom  men 
spend  a  great  part  of  their  estate  for,  as  if  it 
waa  a  privilege.  I  think  this  resolution  which 
is  proposed,  tends  to  the  encouraging  one  man 
to  injure  another  inan*s  franchise  without  any 
reparation,  which  1  believe  is  not  very  conaia- 
tent  with  law  or  reason.  You  have  no  doubt 
a  power  of  punishing  the  offenders,  but  yon 
cannot  give  damages:  I  think  this  is  a  plain 
case ;  here  was  a  man  who  had  a  right  to  vote, 
and  was  not  admitted. 

Members.   No,  no. 

Sir  Thomas  LiuUiam.  That  ia  admitted 
upon  the  judgment :  for  the  case  is  made  upon 
toe  right;  and  if  he  hod  not  proved  hb  right, 
he  couM  not  have  recovered:  then  if  he  waa 
denied  his  right,  nobmly  will  say,  we  can  give 
him  damages.  What  would  you  have  a  poor 
man  do,  come  with  a  petition,  and  fee  counsel, 
and  attend  the  parliament  for  a  month  together? 
The  man  it  seems  thought  it  better  to  go  this 
way.  I  think  if  he  had  comphiined,  we  might 
have  punislied  the  officer ;  but  for  daaiagea,^bo 
could  have  them  no  way  but  this. — Sopposo 
the  judges  in  Westminater-ball  bad  beeo  of 
opinion,  that  this  action  did  lie,  and  the  ooo* 
stablea  had  bronght  a  Writ  of  £rror;  wbot 
woiikl  you  have  said  in  a  case  where  a  man 
had  been  denied  bb  privilege  of  voting,  and 
the  law  had  given  damages,  if  the  Loitis  had 
said  no,  there  shall  be  no  action  P  I  think  the 
Lorda  have  done  what  b  right,  I  think  thtsy 
have  relieved  the  person  injured  according  to 
justice;  and'  it  doea  not  interfere  with  your 
rigbta,  for  he  fonnda  hb  action  upon  your  de« 
terminatioQ. 

Members.   No,  bo. 

BIr.  WalpoU.    Mr.  Freanan,  I  desire  lo 
have  the  qaeation  read. 

Acoorduigly  Mr.  Freeman  in  the  chahr  rand 
the  questkm  again. 

Mr.  Serieant  Hooper.  A  gentleman  that 
spoke  last  but  one,  was  pleaaed  to  say,  that  if 
be  thought  the  right  of  elactmg  membera  waa 
any  ways  concerned  in  thb  question,  he  wonld 
come  heartily  into  it :  I  know  not  what  that 
gentleman  meana  by  it ;  but  bdbve  all  future 
eloctiona  will  depend  mnch  upon  the  detflrmi« 
nation  yon  make  now.  If  you  give  the  Lorda 
thb  jurisdiction  to  take  cognisanoa  of  matleio 
ndating  to  electkma,  wo  must  oomo  to  them 
to  know  whether  wo  have  a  right  to  sit  here. 
One  fprntleman  said,  he  could  not  tell  whether 
the  ntling  here  waa  a  burden,  or  a  privilege : 
1  befieve  it  b  a  privilege  to  aomo,  who  by  ait- 
ting  here  obtain  a  sood  place ;  but  I  thiok  an 
to  others,  it  may  oe  kwked  upon  ao  a  great 
burden,  for  to  oome  up  and  spend  a  great  danl 
of  money  for  the  public  aarvioe  ;  and  all  the 
privilege  that  I  know  they  have,  b  to  protcot 
their  cstatea,  and  serve  thair  conntcy.  There 
b  no  extravagant  thing  but  may  wt  bronght 
into  the  Honse  of  Lards,  if  you  eoontenanoo 
tbfoi  in  the  jorifdiotian  they  ha^i  now  t»ken 
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lojm  ovt  •  Sein  Facitu, 
'■  Writ ;    but  here  it  only  ■ 


1  will  etill  luppaw,  twbtilh- 
•tuding  what  m  objeetnl  affaiDit  tba  judpat 
tbej  mil  do  ibetr  4nty  ;  bat  WeUmitwter-hill 
n  now  no  berrier ;  for  wbeterer  ii  iliere  deter- 
mined, mvf  be  bronght  bv  Writ  of  Error  into 
Ihe  Houie  of  Lord*,  and  tbey  will  detcmiiiic  it 
as  tbey  tbink  fit.  In  ibe  caae  of  Soarae  and 
Barnanlitton,  tbe  law  wo  talwD  to  be,  that 
Westmi utter- ball  had  not  a  rigbt  to  inlenned- 
dle  ia  theaa  mattera.  What  Iben  balli  aioce 
altered  the  law,  uuleea  tbe  Lotdi  have  the  le- 
■ialatife  powar  in  them  F  And  that  1  dare  ny 
my  will  beve,  if  you  allow  them  ibis. — Thial 
muittake  notice  of  from  the  report  now  before 
Tou,  that  here  it  a  al^  made,  which  if  it  had 
teramadeinanotberjuriadiction,  libouldhaTe 
riven  a  bard  name  la  it.- — I  think,  in  the  firat 
place  tbe  puty  ahoald  b«  brought  in  by  the 
aneaa'a  innwaa  When  crrora  are  to  be  aa- 
H8ned,tl 

Which  ia  the  qwco' 
Order  m  ' 
ahalljain 

noae  then  naa  aeen  a  meaae  ot  erron,  muu 
DC  have  jemed  itnw  upon  the  em>ra  T  And 
vet  it  ia  here  ao  oiderad  betitrc  the  party  ii 
■card.  I  aajp,  if  they  bare  a  juiiadictioa,  the 
party  oagfal  M  b«  called  in  by  Scire  Fatiat : 
•ad  sa jadge,  or  ivdicatiire,  can  grant  exeeu* 
tion,  or  proceaa,  Mt  it  mnat  be  in  lb«  qneen'i 
■BOW.  Aa  (or  jonrqneatiea,  1  come  heartily 
iota  it. 

Sir  William  StricUand.  Mr.  Fre«mUt  I 
tbink  thia  qiieation  dependa  lipua  two  paria, 
and  I  believe  it  the  bttt  way  to  divide  your 
quetlioDi  one  part  of  it  coDceme  the  rigbit  and 
ubertiea  of  tbia  Houae,  and  I  think  erery  body 
will  come  up  lo  it ;  and  aa  I  would  not  leaaen 
thepri*ilee'eathai  belong  to  Ibe  Houae of  Com- 
tnooa,  ao  I  would  not  Maen  any  pcrrilqe  of 
the  Commona  of  Engkad,  wbon  wa  bare  rc- 
preaenl.  At  one  are  the  privU^ia  of  thia 
bD«iaa,8otbeolbarconcematbelibcftieaorthe 
people  of  England,  wbo  cannot  oiberwiaecome 
to  a  remedy  when  they  are  abuaed  in  thia  man- 
ner. The  gentleman  that  called  it  a  hard  aer- 
Tic«,  if  he  would  tell  bia  conntry  ao,  1  believe 
bo  might  be  excuaed,  and  they  would  aend 
another  in  hit  roem. 

Hr.  WalpoU,  (aftcrwarda  air  Robert,  and 
Cbaaorilor  of  ibc  Excbeqaer,  and  afletwania 
•arl  of  Orfttd.)  I  will  traobla  yon  very 
lilila  at  thia  timet  I  think  the  point  of  kam- 
iig  and  law  hath  been  ao  well  apeben  t», 
by  thoae  learned  gentlemen  that  have  been 
againat  tb«  queation,  that,  if  I  waa  able,  I 
sbMild  aay  nothing  mora  to  tbnL  Bat  I 
think  the  qneattoa  at  it  it  going  to  be  put,  it 
not  right ;  for  aa  tbe  qaaatioo  ataada,  tbongh 
1  cannot  give  ■     '         '  ■  -•  ■ 

it  ia  impofaiUn 
'■'—     Tbe  n 


aiua^  qoei 
MdgiMa 


^  c  part,  1  ibink 

a  fin  aij  afinaative  to  tha 

tier  beftre  yen  eonaa  to  thia 

ttyna  will  cnconram, 

ofiGCr,b«btV^a»M 


wHI,  1*  aot  aibitrarily  ;  or  rather  cknae,  in 
anch  a  caae,  to  do  aometbing  in  famur  ot  tbe 
electon?  1  am  anre  if  I  deeire  to  be  elected 
by  tho«e  that  had  the  right,  1  would  oererjgira 
tbe  officer  an  anibority  to  the  prtjudice  ofihe 
eleclnn.  Where  yon  cotne  to  lay,  that  tba 
lole  judging  of  Ibe  qualiOcalion  of  the  elrcwn 
belongs  to  the  Hooaaof  Comioooionly,  thoae. 
1  apprehend,  are  wonb  of  loo  laige  extent  aod 
ill  eontpqueoce.  Suppoie  there  n-aa  an  aetioffl 
hrought  upon  the  latt  act  of  parliaiuent,  for  a 
falte  or  double  relam 


Mr.  Waipoie.  I  know  there  it ;  bnt  rap- 
poae  an  action  it  brought  npon  that  alalute,  tba 
officer  may  have  proceeded  with  the  ^reateat 
impartiality,  may  hare  taken  the  poll  wilh  the 
greateat  exactnm  and  juatice,  and  tlicre  may 
appear  to  be  an  equal  namber  of  votea 
for  each  candidate;  whereupon  be  makea  a 
double  relom,  and  thia  bringa  it  to  be  deter- 
mined by  tbe  committee  of  ^ectiMW,  and  tb«jr 
vote  one  of  them  duly  riected.  Thii  gentleman 
that  had  tha  lavour  at  the  committee,  (though  af- 
terwarda  poaaibly  it  might  be  made  appear,  that 
by  bribery  or  onmintwn,  and  at  a  great  expence, 
be  procured  himaeff  to  be  elected,)  after  yon 
have  voted  him  duty  dected,  he  bath  Mibi^ 
to  do  but  to  trv  hia  actiim,  and  see  if  he  cob 
make  hia  double  dainasea  amount  to  hia  ex- 
pencet.  Utefiratifaiagheit todo.ittoprodace 
the  vote  of  the  Hovae  of  Commona,  that  decla- 
red him  duly  deded,  contmry  perhapa,  to  tba 
laat  dolciuiiualian  in  oarlianient,  which  in  every 

S'ace  ia  to  b«  the  guide  to  the  returning  officer, 
ut  dlall  tfaere  than  be  ^ven  in  evidence  no 
qoalittcatiou  of  tbe  electore  T  Nothing  to  proa* 
that  die  peraona  admitted  to  vote  were  oualiftad 
aoootdug  to  aucb  laat  determination  F  Or  ahall 
that  vote  of  the  Houae  of  Commona,  that  waa 
intended  only  to  bring  him  into  thia  Houae,  re- 
eovar  bin  3  or  fMOl.  damaget  f  1  take  it  In  b« 
BO,asthalawiiandt.    Now  it  ought  to  be  teca 


lO  batfa  tbe  greaternumber  of  Iwal  n 
whether  duly  qualified ;  and  in  that  caae  yoa 
mnat  aofier  tha  matter  again  to  be  tried  by  the 
court,  and,  yon  do  in  tome  meature,  make  them 
jodgeaof  the  qiialificationaof  thcelecton;  if 
It  woe  oiherwtae,  tbuy  coaU  not  inquirainta 
tha  majority  of  legal  votea.— What  happenain 
the  caae  ot  a  mayor,  may  be  in  tbe  caae  of  a 
aheriff:  Ifa  mayor  oraconataUe  may  deny  a 
man  hia  vote  that  hatb  an  nucontrotfrriad  right 
in  a  corporatioa,  a  tberiff  may  retiue  a  live- 
holder,  and  atrike  off  eoongb  to  make  a  m^' 
rity  fac  whom  he  pleaacv.  You  had  onco  tba 
caae  before  you,  whether  a  sheriff  could  refus* 
a  acraliny,  and  one  or  two  gentlemen  would 
baTegiventhaipowertontberiff;  but  a  learn- 
ed gentleman  ibooght  it  a  daugeTous  queation, 
and  he  denred  to  come  to  the  merits  rf 
and  that  « 


yoa  voted  the  worthy  member  duly  cledeJ, 
and  tboi^t  il  a  d«Dg«n><iB  thing  to  auHiiniaa 
wbathft  the  oOaer  bad  Ibat  power  AM  wmy  « 
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aoatli^r.  I  ibink  thit  |iwt  of  the  qontmi, 
whicli  concn-ii.H  tbequttlilkatioii  ot'theeiPcton, 
«uglitl:/^lertout. 

Mr.   Freeman. 
OVhicL  he  did.) 

Marquis  or  Harlinglon.  Sir,  I  thioli  it  is 
a  coiiiluiit  rule,  wliere  n  question  is  romulinted. 
it  i<  llic  riti'lit  III'  ererv  mciiilicr,  it'  lie  ilrsire  it, 
to  have  i)ii.>  r|iiegiii>ii  diviiJed,  :iii<l  1  Itiink  it  ■«■ 
Ijiilar  Id  ilo  ii  by  an  annenilrQcut ;  ainl  Ihtrcfore 
lt.u'uii:iiltliat  »orlh_v(;enllrnian,thutyuu  would 
lesio  out  thMi>  wofib  timt  tvIuu Io  ibc  qwiliG. 
catiou  uf  (lit;  elrctun. 

Mr.  Sulkilor  Cenrrai.  My  IotJ  it  nn-- 
douli|>illy  ri^rht  in  whu  be  deMret;  Ibat  if 
th. ''  '.t!  uty  vmriia  in  the  quHiion  to  which 

E..iit.'iiicu  haTcadislike,  that  qncsiiun  is  not  to 
I  put  1  >>ut,  oaly  ivhelher  thosu  nonla  shall 
BtaoJ  iiait  of  ibc  que«ttoii :  Iherd'uK  if  thtw* 
words  of  the  qualificaiion  of  ihu  eltctun  do  pve 
offence,  it  must  be  put,  IVhether  Ihcj  Mial] 
Uaudpnrtoflhcqueatiun?  Hut  I  hope  at  the 
Btme  lime  seuiKnieii  wiW  apprehend,  that 
leaTim;  uut  those  words,  leaves  out  all  IliUyaii 
biTe  debated  no. 

S\i  Ckriitofker  Muigrme.  No  doubt,  ir 
taiy  qiiAitioD  11  complicated,  ;:eQtIriiM:a  dn  out 
Itaiiw  linw  Io  give  bd  uffinoatite  or  a  nei^va, 
and  j'ou  mual  divide  it :  but  I  hope  ([eDilenien 
will  cnniiidcr  the  latEer  put  uf  tbe  quesliuii  is 
the  taaiii  tWmg  whereon  you  have  debated  ;  for, 
if  you  dunot  utert  that  you  have  the  power  oi' 
delermioiag  the  ipialificatiOM  of  tbe  dcclors, 
vou  give  up  the  righloftheComnoua  of  Eng- 
land :  1  do  agree  tbat  the  qoMtiaB  may  be  di- 
vided. 

Mr.  Fretman.  That  which  ii  dehatetl  now 
fa,  H'lii-tlii:r  these  wordi  shall  eland  pact  of  ibc 
quettioD  7 

Sir  TAomat  Mtm.  Sir,  1  think  Ibe  qnM- 
lioii  ougrhi  to  be  divided. 

Mr.  Frttntun.  The  question,  as  I  hne  it 
VpOD  my  l'3|ier,  is  Ihil; 

"  Tbat  Bccurdin^  to  1h«  known  law  and 
usage  of  parliament,  ndther  the  qnatilkatioii 
of  any  elector,  or  Ibe  fight  of  any  person 
elected,  is   coguJEable  or  determinable    else- 


C778 

And  the  ntain  QneMioii  bejaf  putt 
Resolved,  3.  ■' That  scMcdiRgUlfaekiowB 
law  and  UMgeorpaiiianieali  neitbw  the  qoalt 
ficatiun  ofany  elMior,  wthenghiefaa*  per- 
son elected,  is  csgniiidils  or  4attnMiMUa 
elsewhere  than  before  the  CoMBoaa  af  Esf. 


cases  as  are  specially  provide)!  Ihr  hjr  aet  «f 

Resolved,  3.  "  That  the  examining  and  d»< 
tn-mioiug  the  quali6calioa  ur  right  of  %mf 
elector,  or  any  poraon  elected  lo  serve  in  par- 
liament, in  any  ootirt  of  law,  or  clsewher*  tbaa 
betore  the  Commons  of  Eaglaail  in  parliameal 
taaemMed,  except  in  lucb  cases  a*  arespeoiallj 
proridrd  fur  by  act  iif  pariiamenl,  will  ezpsa* 
all  raavors,  bailiffs,  and  other  offieeis,  who  are 
otiliged  to  take  Ibe  poll,  an4  Hake  a  TCturB 
thereupon,  to  iaalli|ilidty  of  s" ■ — '' — 


Rcsdv^,  4.  »  Tbat  Hattbew  AsUy  h•vhl|^ 
in  eontempi  of  the  junsdiclisn  of  this  Boas^ 
commenced  sod  prosecuted  an  aetion  al  ana* 
mon  law  acainst  William  While,  and  atben; 
the  eonstnldes  of  A^lesbary,  for  not  recririag 
his  Vote  at  on  election  rf  burgns—  lo  serve  is 
parlitmeoL  for  tbe  said  boroiigb  of  Ayledorjr, 
n  gfuilty  of  a  breacii  of  tbe  piivilcgs  of  tlna 

Hesolred,  5.  "  That  wheever  sbalJ  presume 
to  comineuce  or  ^rosequte  any  atnion,  isdicu 
ment,  or  iDformalionat'commmi  law,  which 
shall  bring  the  right  of  electors,  or  petsone 
elected  to  serve  in  parliament,  to  the  detor- 
miuatioii  of  any  olliu' Jurisdiction  than  that  of 
llifl  House  of  Commons,  except  in  eases  sped- 
ally  provided  for  by  act  of  parliament,  sucti 
person  and  penons,  and  all  atlornies,  aoli- 
cilon,  connsdiors,  aeijeants  at  law,  soliciting, 
prosecuting,  or  pleading  in  any  such  ease,  are 
guilty  of  a  high  breach  of  tbe  piSvUege  of  thin 

Ordered,   •■  Tbat  tbe   said  Resolutions  be 

fixed  up  on  Westminster- Hall  Gtle,  signed  bt 

(be  clerk." 

These  Rcscdutions,  with  this,  (to  wit, 

Resotred,  1.  "  That  according  to  the  known 

hws  and  usage  of  parliaotent,  it  b  the  tote 


prorided  lor  by  act  of  pi 

and  determine  all  maltett  rehlhig  to  the  ligU 

of  dcctiens'vf  their  own  nwmbere.") 


d  to  Ine  Ho«B 


where  than  befoie  the  Commons  of  England    "fT*"  rf  'he  Commons  of  England  in  pv 

in  parliament  anemble.1,  except  in  such  cases    '=-- — "-■    ——•  '-  —  -"— '■  ' 

as  are  iipi^cially  provided  for  by  act  of  parlia- 

Biit  some  t^piitlempo  are  for  leaving  out 
these  words,  ["  Neither  the  qualification  of 
■ny  ek-rloT,  or,"]  iSo  that  I  mu-it  put  a  ques- 
tion, Wliether  these  words  shall  irtand  patt  of 
thequeslioa?  (Memh-ri.     Aye,  aye.J 

Then  Mr.  KrFeman  put  the  Question,  and 
the  Committee  divided. 

Teller  for  the  Ayes,  Mr.  Gulston  -  --S15 

TdlerfiirlheNoes,  Mr.WyMe 97 

So  it  was  carried,  tbat  those  words  sbonld 
Maad  part  of  the  quaitioB. 


January  C0,  17M.    Mr.  FraemiB  lupwiri 
the  five  ilesoluiiona  agreed  to  by  tr 
niltee,  tbe  fiiet  ResoloiMM  was  not 
but  after  tbe  saecnd  Readntioo,  rii. 
That  I 


rf-anyelec 
deoM,i><N 


ttsage  of  perliamMit,  neitber 
"  any  elealor,  or  tha  ligU  of  any  p«M 
^  '  '   ililimmwiitMiWlAfillB 
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Umo  bdbre  tba  Connioiw  of  EogUnd  in  p»r- 
lUmeat  uaenhUd,  «xc«pi  in  tucb  cuei  as  are 
^eciaily  profidMlfM  byaot  offMrlMmeiil," 

Wm  reMl  the  Moond  tinM  by  the  dcrk,  llie 
^uealiou  (acaanliiig  lo  bi4w)  b«ag  proposed  la 
mgrce  wilh  UieCMniiiittM  in  that  Ranlulwn, 
the  nurqui*  of  Hartiagioa  WMd  up  in  kit 
place,  and  apoke  to  ihit  eflbct : 

Marqui*  of  Hartimgto*.  I  do  not  exjiect 
the  Houie  will  be  of  a  different  opinion  mim 
the  Commitiee ;  but  I  think  it  ii  injr  dutr, 
i*lien  I  opprehmd  what  j-oii  ace  doing  will  m 
or  ill  coni^uence  to  the  conUitDtion,  to  avi 
my  diHent  in  every  ilep.  I  think  it  wiU  be 
dangerous  lo  the  very  b^ngoftbta  House:  if 
this  maxim  hail  been  allowd  fairaer)^,  I  tliink 
there  would  hare  been  no  need  (S  tiku^  away 
of  chirtcni,  and  ofoiii)  n'urrantM;  bv  the  in- 
fluence ofutScen  they  might  bate  filled  thia 
HoDSC  with  wiiat  niemberij  they  had  pleased, 
and  then  they  could  have  TOtcd  thcmaelvei 
duly  elected. 

Sir  WMiam  StriekUmd.  Hr.  Speaker,  I 
•auiNt  igrea  to  Ihia  Keaolution  ;  I  think  it  tle- 
prif  M  the  people  of  Kngland  of  their  birth- 
right: Ar  tbey  who  ba*e  iicehoi4iB  in  any 
•t  jTMBr  aooBlie*,  or  fracdoou  in  aay  corpo- 
ration, faBTo  as  nueb  rigfat  to  roU  in  eleotioDa 
to  parliament,  a«  tbey  hare  to  their  eilataa. 
And  if  any  genlleiDan  wntUd  lu^ject  tbcni  to 
■uch  arbitnry  proGeedinga,  that  a  afaeriff,  or 
any  otfaar  officer,  may  deny  them  thia  priri- 
le^,  giro  ma  liberty  to  ny,  I  mnt  be  always 
^;ainat  any  meb  tning ;  lor  thoogfa  you  can 
jiuniah  the  officer,  yon  oaoaoi  give  any  aUia- 
faction  lo  bin  that  noovea  the  iiyury. 

Hr.  St.  Jukn.  Bir,  I  do  not  ria«  up  to  Irou- 
l)le  ynu  long,  but  to  apeak  to  one  point  that 
wu  Bieutioned  by  a  noble  lord  orer  the  way. 
1  ahall  be  as  tender  a*  any  man  alive  of 
doing'  any  thing  againct  tbe  liberty  of  the 
ueople;  but  I  am  for  this,  bacause  I  take  it  lo 
be  tbe  greatest  security  for  their  liberty.  The 
BtAAi  lord  wai  pleased  to  take  notice,  that  in 
tlte  consequence  the  crown  would  bare  a  great 
influence  un  those  that  are  to  return  the  loem- 
beia  of  the  House  of  Commou*;  and  when 
they  were  in,  they  might  role  for  one  another. 
1  cannot  tliiitk  that  llie  libertiea  of  the  people 
•f  England  are  safer  in  any  handa  bdow,  or 
that  the  iofluence  of  the  brown  will  be  Hrongcr 
bere  than  in  other  coorta. 

Marqnis  of  Harfiag-fon.  1  think  that  gen- 
tleman hath  not  answered  what  I  said.  1 
shall  never  hare  any  aoipicinn  of  any  that  sit 
in  this  Home  now ;  btit  when  ttroee  that  hare 
BO  riffht  are  returned,  and  make  a  tnajorily, 
1  think  it  will  not  be  safe. 

Hr.  WtJI.  I  do 
queoce  frocn  thia 
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of  any  members  sittjog  here,  without  deter- 
niiuing  tbe  right  of  the  electors. 
~AIr.  LomnJet.  I  cannot  bnt  think  it  will  be 
harder  U  influence  this  Hojse  to  get  nn  iH 
rote,  than  it  will  be  in  snotfaer  place  :  Itow* 
erer,  if  I  am  a  I'reehidder,  and  hare  a  right 
to  vote  in  a  cnuaiy,  or  a  freeman,  and  have  a 
right  to  vole  in  a  tkoroogh,  hy  admitting  per- 
Boni  to  Tole  Ibat  have  no  rigliL,  it  may  be  aa 
much  prejudice  to  ine,  for  that  may  make  my 
vote  signify  nothinjg :  and  there  is  u,  much 
iiyary  one  way  a«  this  other.  If  aH  the  people 
of  England  whn  have  a  roto,  should  go  i<»e-  ' 
ther  by  tba  ears  in  Weslminater-ball  and  di»- 

fule  there  whohasBTightto  rote,  and  who  not, 
believe  tbe  indges  of  die  common-law  ana 
noble  peers  oflhe  other  Uoote,  would  be  gtad, 
in  k  Ittde  time,  to  restore  the  right  where  k  is, 
it  wouM  breed  ao  much  confusion.  Tf  gentle^ 
racii  are  not  satisfied  already,  they  may  easily 
be  so,  That  there  is  no  detect  of  power  in  this 
House,  but  they  have  a  power  to  do  justice  in 
all  cases  of  elections,  and  I  hope  erery  body 
will  take  care  not  only  to  maintain  the  rights 
of  tbe  peoph  that  sent  them  hither,  but  the 
trust  lodged  in  iliem,  which  they  cannot  depart 
from  by  the  rules  of  justice. 

Then  the  second,  with  the  other  three  Re- 
sdntioiis  passed  u  tbe  Committee,  was  agreed 
to  by  the  HoDse  without  a  diiidoD,  with  thik 
amendment  only,  of  leaving  out  [at  common- 
law']  in  tbe  flfUi  Resolution. 

But  the  House,  though  they  voted  Ashby 
gnilty  of  a  breach  of  privilege,  in  commemdng 
and  pnneeuting  tbe  said  actinn,  yet  there  hav- 
ing been  no  declaration  of  the  House  in  Ibat 
case  before,  they  made  no  order  fur  taking  him 
into  custody,  as  uiual  io  cases  of  breach  of  pri- 


TBB     HODIB     OP     LOBIM.] 

Upon  these  Proceedinssof  the  House  of  Com- 
mons, tbe  House  of  Lords  appointed  a  Com- 
mittee, who  drew  ap  tbe  8uu  of  the  Case 
upon  tbcWrit  of  Errorinthw  House;  which 
is  aa  folkiweth : 

The  Itspoar  of  the  Loids  Committees  ap. 
pointed  to  draw  np  the  8taM  Of  the  Com 
upon  the  Writ  of  Error,  lately  flqiendinf 
in  the  House  of  IVers ;  wherein  Matthew 
Ashby  was  plaintiff,  and  IVilliam  Whit^ 
and  often,  defendanta.  Wiih  the  Reeo* 
lutions  of  the  House  of  Peers,  rebttiag 


*  87  Uattii,  1704.  '>  If  ia  ordered  by  lb* 
Lords  spiritual  and  temporal  in  parliament  as- 
sembled, That  tbe  Repott  made  from  tbe 
Loids  Committees  appointed  lo  draw  no  tbe 
State  of  the  Case  njioa  the  Writ  of  Error, 
lately  depending  in  diu  House ;  wherein  Hat* 
Ibew  Ashby  was  plaintiff,  and  William  White 
and  oftors  dctedants,  and  tbe  Resolutions 
made  this  day  retating  tlierennto,  aball  be 


:ing   tliere 
pnUisbed. 
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AsHBT  againsi  White,  et  al  *  Umiie  wai  of  opiDinn,  that  ibe  jodftimt  riven 

The  Plaiiititr  in  this  aition  ilrclHrcs,  That  «?  t*"«  |^'?5"f 'f"*^*^  "^^  emmeoiw,  eod  Ib^ 

the  «dth  of  IKvrmber,  in  the  latli  vear  of  king  ^  pl""«J«  ^^  *  Jn»d  oeute  ©f  aotioD»  and 

William  the  3itl,  a  writ  isMuml  out  of  Chan-    ooght  to  have  judgment 

eery,  Uirccted  tu  the  slierilf  of  Bucks,  reciting,        ~    TTT    .^   .  . .      TZ  .    .. ~ 

That  the  king  had  onlcretl  a  imrliament  tn  be  ^^  Plaintiff,  Aibby,  bein|[  a  poor,  indigwit 

held  at  Wtttminsier,  on  the  6th  of  February  !*««».  and  coming  to  settle  m  AyMury,  the 

following:    tbe  Writ  commanded  the  tberitf  ^^^neenoi  the  poor  tliere  warned  him  out  of 

10  cauM  to  be  elected  for  the  county  two  the  panah,unl«»hewouldgireaecurityto»r« 

knight! ;  for  cfery  cilv,  two  citizens :  and  for  l^je  P*"*^  harmless  ;  and  to  that  purposeoooi. 

erery  bonrngh.  two  Biirgesws  ;    which  writ  Hawed  to  the  next  justices  of  the  peace,  to  get 

wasddiiei^to  tbe  sheriff,  who  made  a  pre-  *»  ''V^  ^  '™«^«  *^:   ^}^^  **»*  matter 

cent  in  wriUng  under  the  seal  of  his  office,  di-  ^?»  m  controversy,  the  ele^  for  burK«ff« 

reeled   to  tlie  coestahles  of  the  borough  of  oJ^parl»a»nent  came  oo,  and  the  said  Ash^ 

Aylesbury,  commamling  them  to  cause  two  «n«ring  bimsell  to  be  poUed,  tbe  constableB. 

burgesse;  of  the  said  borough  to  be  elected,  ("^T,^®  drfendanU)  refuted  to  receif  e  bun  to 

Ice  which  precept  was  delif^red  to  the  defrn-  P®"»  "^"Jf »  ">  **>««;  owiuodm.  do  settled  uihafai. 

danU,  to  wlMiin  it  did  belong  to  execute  tbe  ^^  ^*^«*»  ^^  «"?«  "®  5[*  contribute  to  tha 

same.    By  virtue  of  which  writ  and  precept,  «^""*  ^\,  V^:  «^«^  ^««  «  ««»  *^«  ^^ 

the  burgesses  of  that  borough  being  summooed,  ^'     ^^^  *»f .  ««V^  '^  ^^*  "*«  ■■* 

did  as^mble  before  the  defeadLts  to  elect  ^ihby  brought  his  aeUoo  on  tbe  cue  agauuC 

two  burgesses ;  and  they  being  so  assembled,  the  cobles,  wherein  be  seta  forth,  that  ha 

in  order  to  make  such  election,  tbe  pUintiff  had  nglu  to  vote  fw  burgesses  thsre,  awl  thM 

being  then  a  burgess,  and  inhabitant  of  that  at  that  dection  be  offered  to  poll  fcr  sir  Thaniai 

borough,  being  duly  quaUfied  to  give  bis  vole  *^  •P^  *"'•  Mayne,  and  thai  the  oooataUflt 

at  that  electing  was  there  ready,  and  offered  refiisedtoreceivebispoll,tobisdaBjagaof  ^ 

his  vote  to  tbe  defendants  fur  the  choioe  of  sir  ,  ^^   constoWes  |ileaded  Not  Ouilly,  wed 

Thomas  Lee,  bart  and  Simon  Mayne,  esq.  thereupon  a  uial  was  had  at  the  asaiM  at 

and  tbe  defendanto  were  then  requirail  to  Vc-  Buck*,  and  Asbby  got  a  verdid  agamit  the», 

ceive  and  admit  of  his  vote.  ^J^J^  *'•  «*•"»««  P^*"-  , 

The  defendants  being  not  ignorant  of  the  ^Whereupon,  wxording  to  the  ooortaiiteDww 

premises,  but  contriving,  and  fraudulenUy  and  ^  ^^^  *"^  ^}  ^^^  «*"'*^  ^J^  V^T*"  « 

malicioasly  intending  to  damnify  the  pUuntiff,  *»T«*  «*  judgment  in   the  aueen  t-beiMh, 

and  to  defeat  him  of  that  his  privUege,  did  where  tlie  action  was  broMrbl;   that  notinth. 

hinder  him  from  giving  bis  vote,  anddid  re-  •t«ndwff  the  verdict,  wfaicb only  found  the  fool, 

fuse  to  permit  him  to  live  bis  vote;  so  tliat  ?«*  "?  ""^^  acuon  did  by  law  he  against  Iha 

tbe  two  buigesses  were  elected  without  any  jefendants ;  and  aller  aevmt  Mgumeots  at  iha 

▼ote  given  by  the  plaintiff,  to  his  damage,  &c  **^  *n\**  ™  .•?  "?«  "J™*'  ^'^  J"^ 


Upon  not  guilty  pleaded,  the  cause  Went  down  ^^  }^  «^'«^  J"?^'  **^»  ^^}  •*»• /«w« 

to  trial,  and  a  vcrdiit  was  given  for  the  plain-  ^^  ^^Jj^^  •"»  so  judgment  was  given  for  iha 

tiff,  and  five  poimils  damages,  and  also  costs.  con«Ubies.           ,..«.^..      ... 

It  was  moved  in  the  court  of  King's-bench  ^nji  now  the  plaintiff,  Asbby,  batb  brougbA 

in  arrest  of  judirment,  that  this  action  did  not  •  VLP^  .  T*"?' '°  pariiament. 

lie,  and  that  point  was  argued  by  counsel,  and  .  ^^^  defendanu  conceive  tbe  judgment  m 

aaerwards  by  the  Court.  the  Queen  Vbench  well  warranted  by  hiw. 

The  Lord  Chief  Justice  Holt  was  of  opi-  ^'  ^o  such  action  hath  ever  been  brmight, 

nion,  that  judgment  in  this  case  ought  to  be  notwithstanding  the  many  elections  that  bava 

given  (or  the  phiintiff;  but  Mr.  Justice  Powel,  *>««"   controverted    every    new    parliament; 

Mr.  Justice  Powis,  and  Mr.  Justice  Gold  being  thereby  it  is  evident,  that  it  bath  been  tbe 

of  a  different  opinion,  judgment  was  entere.1  constant  nnmion  of  all  Uwyers,  and  otbera,  a 

fbr  tbe  flefendants ;  whereupon  the  plaintiff  •"  ■««»  that  such  action  wouM  not  lie. 

brought  a  Writ  of  Error  in  parliament;  and  «;  ^eTcral   acts  of  nariiainent   have   been 

the  cause  being  argued  at  the  bar  of  tbe  House  "^t  *?.  ^^®  "^^^^^  . -^  .•^**»»  «  Westosm- 

of  Lonls  by  counsel,  and  ten  of  the  judges,  "ter-hall,  m  some  particular  cases  of  deetioni 

who  were  present  in  the  House,  being  h<nrd,  to  parliament,  which  shew  there  was  no  ra- 

and  the  matter  fully  debated  by  the  Lofds,t  the  ^^yjSt  «>'n«o'»  ^^^  m  those  courts. 
z. 1 3.  There  never  were  but  three  actions  upon 

*  ^i•lke1d's  Reports,  foi.  19,  in  Case.  the  esse  brought  by  Candkiates  for  false  r^ 

t  The  Case  of   William  White,  Richard  turns,  viz.  Nevill's  case  in  tbe  lato  times,  and 

Talboy^,  William  Bell,  and  Richard  Heydon,  sir  Samuel  Baniardiston's  ease,  and  Onslow's 

constables  of  the  town  of  Aylesbury,  in  tiie  casein  the  time  of  king  Charies  9,  in  all  which 

<^unty  of  Huckf,  in  the  year  1700.    in  a  Writ  cases  tbe  defendanto  prevailed  upon  the  point 

of  £rrur  hri>u{>lit  in  the  House  of  Lonls  by  of  law,  vix.  that  such  action  would  not  lia^ 

Matthew  Asliby,  uimn  a  Judgment  given  for  the  And  if  such  action  doth  not  lie  for  out  ak  '  ' 

constables  against  him  in  the  court  of  Queen's-  much  less  will  it  lie  for  an  elector. 

bench,  last  Micliaelmas  term,  as  diawn  up  by  4.  To  support  every  action  upon  thn 

their  aounsGl,  and  prcMBlad  to  the  Hnnse.  there  must  be  damagt  in  prcsai<i|  orn 
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To  nwtntun  thn  opiniaii,  ibcM  Ifaree  poa- 
tion*  wtK  laid  dom : 

1.  That  (beplunliffiUtburxniorthiilw- 
mu^h,  had  «  l«t(*l  rig-hl  1»  gi*e  hu  vole  for  tb« 
HectioD  oFparliammt  burfCaMa. 


bilii;  of  dainatte  jn^tHr«,«hich  there  cuinol 
be  in  ihii  eaM.uDleM  it  bepraniKwd,that, 

trory  lutheaciuf  per" ''""  -■-"—■"■ 

to  Uiirc  mitD«y  fbr  liu 

i.  If  there  mm  (fsnewM,  (wbich  there  ie 
MM)  jret  it  mmM  be  nreieiulad  tba«  wm  ii^t- 
rim;  waA  dmtuum  mbi^e  iajutia  ii  not  auffi- 
eieat  to  mpport  an  actioo  ddod  the  caee.  Ai 
W  the  coaiiiKin  law ;  if  the  M<rfiil  patron  pre- 
■enled  hie  derk  to  die  Uriiep  tod  he  rcftued  to 
admit  him,  it  ia  conMifcd,  bo  acliiKi  upoa  the 
eeae  lay  a^nat  the  biehop,  bnl »  qtuat  impt- 
dit,  io  which,  atconmODla*,  noilainacca^rere 
giTeo,  which  ia  a  much  atroiiger  ca*e  t^an  thia, 

6.  This  iaiiottobeowipered  to  other  eaan, 
where  the  parly  hath  no  remedy  ehewhere 
than  in  IVcatmiiialer-hall ;  tor  here  the  plain- 
tiff haih  •  proper  remedy  by  applyinfc  to  the 
Uovae  of  CoiniBna*,  it  oAtg  ami  for  etec- 
tera,  who  tbbk  tbeiiucl*ea  ^grieved  by  the 
cbiermanglnitea  in  ao  elTClkm,  to  petiiion  the 
Houaa  of  CemtMma,  ahhouih  the  election  ii 
not  cooMited  by  the  cwdidtlea,  and  parlia- 
DWDtary  eauaea  are  to  be  determiiied  in  perlia- 
nent:  Aifd  therdhre, 

7.  It  ii  oonccired,  iImI  aince  thia  mailer 
coocemi  the  election  of  mrmber*  to  aerre  in 
jiarliament,  the  coorUof  Weaimiiuter-liajl  be- 
iny  BDt  empowered  by  anj  act  of  parlianioit  in 
thie  caae,  have  no  cogniiance  of  it,  but  the 
Hoiiae  of  Commona  hare  thr  determiDBtion  of 
it ;  and  liii*  jurwdietioo  ia  conBrroed  to  tliem 
hypacliaDMit;  for  by  iheactT  and  8  Will.  3, 
cap.  T,  If  any  person  aball  return  a  member 
to  aerre  in  parliameol,  contrary  to  Ibe  lait  ite- 
terainalion  in  the  Houae  of  Commooa,  of  the 
right  of  decilon  io  such  place,  the  return  ahalt 
be  aditMtged  a  fabe  reMin  ;  by  which  ii  ia  evi- 
dent, that  the  Coanoaa  are  the  only  jodgea  in 
all  manera  where  the  right  of  elecnon  may 
coiBciDquaMioo,aailmustofDecesntyda,inaJl 
cases  where  lbequailionia,whoare  the  electors. 

8.  If  thia  action  afaould  pterail,  the  chief 
magialnlra,  in  all  place*  where  the  dcdion* 
are  made,  would  be  in  a  miaerahle  condiliun 
upon  erery  new  paiiiament,  by  reaaou  of  a 
multiiuUeiifeciioiM,  which  probably  wnulil  be 
brought  Bi(«iBBt  them  iipon  all  contcated  elee> 
tiana,  and  by  Ibe  different  ipdgments  that  poa- 
aiUy  may  be  given  in  the  Ilouae  of  Commona, 
and  in  Westminster- hall,  tMchiag  the  same 

ft.  Tlie  laying  it  to  be  doDe/«JM  tt  auitt- 
tiiHe  (which  are  grown  to  be  hluiuat  worda  of 
courw  in  actiAuaon  the  caae)  cannot  give  a 
jurisdiction  where  it  wai  not  liefore,  and,  if 
iboae  worda  shall  be  aofficieot,  by  beiag  an- 
nexed Id  a  man's  intentioo,  almost  all  a  man's 
Bcliooa  may  be  brought  into  Westminater-hall 
by  Ihnie  wonls,  nnil  aobiccted  to  the  power  of 
Bjury.  T.  Powts,  CoN.  Pgim. 


A.D.i7<».  pga 

TI.  That,  M  a  neeetsary  conseqamce  there- 
of, and  an  incident  inseparable  tn  that  right,  he 
muM  hare  a  remeily  lo  asaert  and  maintain  it. 

lll.Tbattbiaiatbetiroaer  remedy  which  the 
plaintiff  bath  pursned,  being  aupimrted  by  tba 
groundi  and  principles  ef  the  ancient  couimon 
law  of  England. 

To  make  good  the  firtt  poiitlon,  that  the 
plaintiff  has  a  legal  right  lo  ^te  his  vote  at  the 
rtection  of  hnrgesaea  for  thia  borough,  it  was 
aaid,  that  ii  ia  well  known,  llie  Hnuae  of  Com- 
mona eonaiit*  of  kuigbis,  citizens,  and  bur- 

Theknightsofshimrepment  all  thefree- 
bolden  of  the  counties.  Anciently,  erety  the 
least  frechtjder  had  a*  moch  right  to  trits  liia 
Buffrvge,  as  the  greatest  owner  of  lands  in  the 
county.  This  nght  was  «  part  of  his  freehold, 
and  inherent  in  hb  person  by  reason  thereof, 
and  lo  whieh  he  had  as  good  a  title,  a*  to  rc- 
cnire  (he  natural  prafiti  of  his  soil.  Thia  ap- 
pears by  the  statste  of  8  Hen.  6,  cap.  T,  which 

cites  the  great  inconvenience  which  didatiM 

the  election  of  knighlaof  the  ahirea,  by  mea 
ibnt  were  of  anull  iubstance,  who  pretendnl  to 
have  an  equal  right  with  knigbta  and  esquires 
of  the  same  county,  therefore  that  right  was 
abridged,  and  connneil  only  to  auch  freeholders, 
as  had  40).  per  annum.  But  thereby  it  ap~ 
pears,  that  tbe  right  which  a  freehalJer  bath 
'  '  vote  in  the  election  for  knigbts  nf  the  ihire, 

an  original  and  fundamental  right  beloogiu^ 

him  aa  be  ia  a  freeholiler. 

The  second  and  third  tort  of  men,  which 
fompoae  the  great  reiireseotai  ion  of  the  people 
of  England,  are  citizens  and  burgesses,  who, 
Ihnngb  they  differ  in  name,  yet  are  in  essence 
onA  aubatance  the  same,  for  every  city  ii  n 
boronfjb,  and,  ni  such,  sends  members  to  par- 
liament. 

Tbere  are  two  sorts  of  borooshs,  the  one 

ore  ancient,  the  other  more  mooeni. 

Of  Ibefiratsortarelhe  moat  ancient  town*  ef 

England,  whose  lanUa  are  heM  io  bnrgage,  and 

by  reason  tberr>if  had  the  right  and  pnvilege 

annexed  to  their  eslates,  nf  sendiAg  burgesses 

to  parliament.     The  second  aort  are  tliose  dlie* 

and  boTOnghs  that  liavea  right  by  prescription, 

lime  immeokorial,  or  by  charter,  within  time  of 

memory,lacbaBebuTgesaes  for  the  parliament : 

both  theaa  are  upon  several  fhundatinos,  Iha 

as  belooging  tu  their  bargsgee,  the  other 

lelonging  to  their  corporationa ;    the  first  is 

at  right  belonging  to  ibeir  housea  and  laoda, 

Ihe  other  is  a  personal  right  belongitig  to  their 

boily  politic. 

Aa  for  the  first,  it  is  sufficiently  described  in 
Uuleton's  Tenures.  Sect.  lOS,  1G3,  164.  A 
burgage  is  ■  tenure  in  socage,  and  is 
lenure  in  burgage,  because  these  ar* 

ancient  town*  in  England,  anti  Ironi 

thence  came  the  burge««ew  lo  parliatnent,  and 
Ihey  who  have  this  privilege,  have  it  a*  behMg- 
ingto their  eataies  vr  pus'^aaioas. 

The  other  right  of  cliuaiog  parliament  bur* 
genes,  ii  not  annotcil  tn  any  freehold  or  eetate 
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in  poiseuion,  but  vealed  in  the  eorptmtioii  of 
the  place,  ami  w  created  in  tliis  nuuiDer,  rix. 

Whcti  a  town  was  incorporated,  a  fprant  was 
cither  then,  or  alYer,  ntade  to  the  body  politic, 
tliat  they  vball  have  two  bureeaaea  for  the  par- 
liament, to  be  chosen  either  by  all  the  freemen 
and  inhabitants  of  tlie  place,  or  anch  a  selected 
number  as  is  prescribed  b^  the  charter. 

The  inheritance  of  ibis  prinlege  is  in  the 
utiole  corporation  ag^^g^te,  but  the  benefit, 
possession,  and  exercise  is  in  the  persons  of 
tliosc,  who  by  tiie  constitution  of  tuose  char- 
ters, arc  appointed  to  elect. 

And  in  all  cases,  where  a  corporation  bath 
such  a  prifile^*,  ihe  members  thereof,  in  their 
private  capacity,  have  the  benefit  and  ei\joy- 
nient  ihureof,  brcause  the  corporation,  as  sucn, 
is  not  to  be  represented :  For  it  is  not  neces- 
sary that  it  snoold  have  any  estate,  but  by 
bein^  a  corporation,  they  have  only  a  canacity 
to  have  estates.  Jones  1(35.  Hy  ward  and  Ful- 
ler. For  as  the  citizens  and  freemen  of  a 
place  are  incorporated  for  the  better  govern- 
ment of  those  of  the  place,  so  is  this  privilege 
of  bavinji^  burgesses  given  for  the  advantage  of 
the  particular  membm  thereof,  whose  estates 
are  to  be  boand  by  the  acta  of  their  representa- 
tives. 

And  therefore  the  wages  of  citizens  and 
burgesses  were  alwavs  levied,  not  upon  the 
estates  or  goods  uf  the  corporation,  but  upon 
the  goods  and  estates  of  the  members  thereof.* 

It  appears  by  other  instances,  that  it  is  usual 
and  proper  for  corporations  to  have  interests 
granted  to  them,  which  enure  to  the  advantage 
of  the  members  in  their  private  capacities. 
Bloore  833.  Sir  Thomas  Waller  versus  Hanger. 
The  king  granted  to  the  mayor  and  cithcens  of 
London,  that  no  prisage  be  taken  and  paid  for 
wines  of  the  citizens  and  freemen  of  London. 
This  enures  to  the  benefit  of  every  citizen  and 
freeman  of  London  for  his  own  wmes,  in  which 
the  corporation  of  the  city  hath  no  interest. 

But  there  is  no  such  notion  in  the  law  of 
England,  as  a  ri^t  without  a  remedy. 

The  same  thmg  appears  by  the  Case  of 
Waller  and  Spateman,  l  Saund.  843,  and  by  the 
Case  of  Meller  and  Walker.  These  instances 
make  it  sufficiently  appear,  that  though  the  in- 
heritance of  this  franchise  he  in  the  body  cor- 
porate, yet  it  is  for  the  benefit  of  the  particular 
members  thereof:  And  it  is  certainly  a  great 
advantage  for  the  men  or  inhaliitaots  of  a  place 
to  chuse  persons  to  represent  them  in  parlia- 
ment, who  thereby  will  have  an  opportunity, 
and  be  under  an  obligation  to  represent  their 
grievances,  and  advance  their  pro6t 

Of  tbia  opinion  have  two  parliaments  been, 
as  appears  by  two  aeveral  acts,  the  one  34  and 
35  H.  8,  cap.  13,  the  other  25  Car.  2,  can.  9. 
The  first  is  an  act  for  making  knighta  and  bur- 
gesses within  the  county  and  city  of  Chester, 
which  begins  in  this  manner.  In  hrnnble  wbe 
shew  to  yoor  majesty,  the  inhabitants  of  your 
grace^s  county  Matine  of  Cheater,  that  they 
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being  eiduded  and  aepwatnd  fimD  VMr  lugh 
court  of  parliament,  to  have  any  porgaaaea 
within  the  said  cooit,  by  reason  whereof,  tbe 
inhabitants  have  hitherto  austained  manifoM 
bMes,  and  damagea,  as  weU  in  their  lands  na 
ffoods  and  bodies :  Therefore  it  was  enacted, 
that  they  abouM  have  knights  for  the  county, 
and  citisens  for  the  city  oi'Cbealer :  The  otlicr 
act,  which  conatitulea  knights  and  borgesses  fur 
tbe  county  Palatine,  and  city  of  Dariiam,  re- 
dtea,  that  tbe  inhabitania  thereof  hitbeito  had 
not  that  liberty  and  privilege  of  electing  and 
sending  knights  and  burgosca  to  tbe  High 
Court  of  Pan  lament. 

The  applicatMn  of  these  two  acta  is  very 
plain;  the  first  saitb,  to  be  excluded  from  nend(- 
ing  knights  and  borgcsaea  to  purliamcnt,  is  a 
damage  to  lands,  goods,  and  body ;  the  other 
oaith,  that  it  is  a  liberty  and  privilege  tu  aend 
them. 

Thus  the  right  of  election  is  explainod,  and 
shewed  to  be  a  legal  right 

That  of  electing  knights  of  shires,  belonging 
to  and  inherent  in  the  freehold. 

The  other,  of  electing  burgesaes,  is  belonging 
in  some  cities  and  towna  to  the  real  eataleaof  the 
inhabitants ;  and  in  othera,  is  vested  in  the 
corporation,  for  the  benefit  of  the  narticular 
members,  who  are  the  electors ;  the  tiaving  of 
which  ia  a  great  benefit  and  advantage  to  the 
people  thereof,  and  will  prevent  great  lu«  and 
damage  that  otherwise  would  ensue. 

II.  It  foltows,  that  in  consequence  of  this 
right  or  privilege,  the  pooseasovs  thereof  nvA 
have  a  legal  remcNiy  to  assert  and  maintain  iL 

Itwaa  said,  that  there  are  many  rigblsfiir 
which  a  man  has  no  remetl^  by  the  common 
law,  as  in  case  of  a  legacy  given,  if  it  be  not 
paid,  tbe  party  cannot  bring  an  action  tor  it. 
This  is  very  true,  but  not  applicable  to  thenre- 
aent  purpoae ;  for  the  conatitmion  of  the  Eng- 
Ibh  government  has  wisely  distriboted  to  ae- , 
veral  courts,  tbe  determinatMMi  of  proper 
causes,  but  has  lefl  no  subject,  in  any  caae 
where  he  ia  injured,  without  bia  ade(||nata  re- 
medy, if  he  will  go  to  the  right  place  for  it ;  if 
a  man  will  seek  for  a  remedy  at  common  law, 
for  a  legacy,  which  by  our  constitution  is  to  be 
recovered  m  the  Eecleaiastical  Court,  it  is  hia 
own  fault  if  he  do  not  rscover  \  aa  it  wouM  be, 
if  he  should  begin  a  anit  for  land  in  the  Court 
of  Admiralty,  or  go  for  equity  to  the  Common 
Pleas. 

He  who  loses  or  quits  his  remedy,  loses  his 
right :  if  a  man  has  a  bond  fi»r  payment  of 
1 ,000/.  he  baa  no  remedy  to  recover  this  money 
but  by  action :  tlierefore,  if  he  releases  all  a^ 
twos,  he  hiaea  his  right  to  the  money,  because  he 
has  given  away  the  means  to  recover  it.  Coke's 
6th  Rep.  58,  Bredman'sCase.  If  a  man  pur- 
chases an  advowsoo,  and  at  tbe  next  aveldance 
suffers  an  usnrpatinn,  and  brings  not  tlw  fuart 
impedit  in  time,  he  hath  loot  all  manner  of  re- 
medy, and  in  oonaeqnenoe  his  right,  to  which 
neither  he  nor  his  heirs  can  ever  be  vntored. 
WoqM  it  not  look  very  atiiDgn  in  4  aowtiln- 
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t'wn  90  foniMd,  IliBt  Um  OottMOM  of'  Eniyfauid 
have  Ml  ondnubted  share  ki  the  legtalatif  e  au- 
tiioffiiy,  wliicli  is  to  be  exereiaed  hy  their  reprc- 
seoutivei  chocen  b)r  tbeaMelyeay  in  which  every 
freeholder  of  40f.  per  aoo.  hath  a  rif  ht  to  rote 
Ibr  the  county,  erery  eiltaea  for  a  city,  and 
every  horgeaaftnr  a  boraa^fh :  that,  if  the  theriff, 
or  other  offioer,  irbo  ia  to  csauee  the  electioa  to 
be  duly  made,  ehall  hinder  or  deprive  any  of 
tboao  electors  of  his  right,  the  person  iiyared 
sliall  ha«e  no  remedy,  thoui^h  the  ii^ury  be 
done  to  sueh  a  right,  upon  theaecuritv  whereof 
the  lives,  liberty,  and  property  of  all  the  peo- 
ple of  England  so  miico  depend  ? 

That  tiM  defendants,  in  tnis  case9  by  hinder- 
ing the  plaintiff  from  voting,  have  done  ill,  can- 
not be  denied ;  beeanae  ibey  have  excluded 
One  who  has  a  right  from  bis  vote.  Then,  if 
the  law  doth  not  allow  an  action  to  the  party 
injured,  it  tolerates  the  iignry,  which  is  absura 
to  say  is  tolerable  in  any  govemramt. 

There  was  much  weight  laid  upon  the  case 
of  Ford  and  Hoskins,  %  Cio.  888,  Mo.  843« 
which  is,  that  where,  by  the  custom  of  the 
maacr,  every  tenant  for  lifs  might  name  hia 
tuoeassor  for  his  hfe»  whom  tlia  lord  is  to  ad- 
oMt ;  if  one  be  named,  and  the  lord  refuses  to 
admit  him,  it  was  held,  an  action  on  the  case 
iroaM  not  fie ;  becauae  the  Bominee  bad  n» 
nfhx  without  being  admittedt  But  the  reasoo 
given  for  thai  opinion  shews  it  bas  no  ralatioo 
to  this  case,  for  the  plaintiff's  right  of  voting 
is  vested  in  bun,  without  any  previous  a£ 
mituoce,  therelwe  though  it  should  be  law, 
that  no  action  will  lie  fbr  not  giving  a  nght, 
yet  certainly  an  action  must  lie,  fbr  defrauding 
and  injuring  a  man  to  eqjoy  a  right  that  he 
hath. 

When  any  statute  reauires  an  act  to  be  done 
fbr  the  benimt  of  another,  or  to  forbear  the 
doing  of  an  act,  which  may  be  to  his  injury, 
though  no  adion  be  given  in  express  terms  by 
that  statute,  for  the  omission  or  commission, 
Ibe  general  rule  of  law,  in  all  such  casea»  is, 
that  the  party  iiyured  shall  have  an  action. 
Coke,  10  Rep.  75.  The  Case  of  the  Marsbal- 
aea,  19  Rep.  100,  Co.  Mag.  Car.  118.  Thn 
is  a  maxim  allowed  and  approved  of  in  all  ages. 
.  There  is  the  same  reason  where  the  common 
law  p^ives  a  right,  or  prohibits  doing  a  wrong : 
but  in  this  ease  an  Act  of  Parliament  is  not 
wanting,  fbr  the  statute  of  West.  1,  o.  5,  enacts, 
That  dections  shall  be  free ;  if  he  who  hath  a 
right  to  vote  be  hindered  hy  him  who  is  to  take 
his  vote,  or  to^  manage  the  election,  that  elec- 
tion ia  not  free,  such  an  impediment  is  a  ma- 
nifest violatiou  of  that  statute,  as  well  as  an 
ii^ufy  to  the  paKy  whose  vote  is  refused.  This 
statnle  of  West.  1,  shews  what  opinion  the 
king  and  parliament  had,  of  the  great  conse- 
jounce  it  was  to  the  whole  realm,  that  people 
should  have  their  freedom  in  choice;  and 
thoug^i  tlie  common  law  was  the  saoM  before, 
as  appears  even  by  the  statute  itself,  the  words 
m hereof  are,  £lectk>na  ought  to  be  free;  yet  it 
was  judged  neoessarv  to  Md  the  sanction  of  an 
act  of  parliament  tbcraoDto-;  th«  king  con- 
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mandetb,  upon  great  forfeiture,  that  no  great 
man,  or  other,  by  force  of  arms,  or  by  malice, 
or  menaces,  shall  dLtturb  any  to  make  free 
eleotiott.  The  defendants  did  not,  by  force  of 
arms,  drive  the  plaintiff  away  from  thto  election, 
nor  by  menaces  deter  him,  but  they  did  maU- 
cioosly  hinder  him  (so  it  is  charp^ed  by  the 
plaintiff  in  the  Declaration,  and  it  is  found  by 
the  jury  to  be  done  by  fraud  and  malice)  and  so 
the  defendants  are  offenders  within  tne  very 
words  of  the  statute  of  West.  1.  Where  the 
law  is  so  dear  as  to  the  right,  and  the  duty  so 
strictly  enjoined  by  act  of  parliament  to  be  ob- 
servjed,  it  seems  a  great  presumption  to  maka 
it  but  a  light  thing. 

It  being  apparent  that  the  plaintiff  had  a 
right,  and  that  the  defendants  nave  done  him 
wrong,  and  that  by  consequence  of  law  he  must 
have  somti  remedy  to  vindicate  his  right,  and 
to  repair  the  wrong. 

III.  The  third  thmg  to  be  shewn  is,  that  the 
retoedy  the  plaintiff  pursued  by  bringmg  thia 
action,  ia  the  proper  remedy  altowed  by  the  aiH 
cient  law  of  England. 

This  action  ia  that  which  is  called  in  the  law^ 
an  action  upon  the  case ;  that  is,  founded  upon 
the  particular  case  of  the  party  injured. 

Tne  law,  in  all  cases  or  wrong  and  injury, 
hath  provided  proper  and  ade(|nate  remedies. 

1.  When  a  man  is  injured  in  his  person,  by 
being  beaten  or  wounded,  the  law  givea  hfan  aa 
action  of  trespass,  aasault  and  baitery ;  if  by 
being  imprisoned,  an  action  of  fidse  imprison- 
ment. 

S.  Ifhispfoods  be  taketi  away,  ortrespasi 
done  unto  his  house  or  lands,  an  action  of  tres- 
pass lies  to  repair  him  in  damagea. 

3.  if  a  n»n  hath  a  franchise,  and  is  hindered 
in  the  ei\joyment  thereof,  the  proper  remedy 
is  by  an  action  upon  the  case. 

The  plaintiff,  in  this  case,  bath  a  privilege 
and  a  franchise,  and  the  deffendants  have  dis* 
turbed  him  in  the  enjpyment  thereof,  ui  the 
most  essential  part,  which  is  his  right  of  voting. 

4.  Where  any  officer  or  minister  of  justice, 
entrusted  with  the  eteeution  of  the  process  of 
law,  does  an  injury,  an  action  of  the  case  lies 
against  him.  If  the  sheriff  will  not  execute  a 
writ  by  arresting  the  party-defendant,  or  tak- 
ing bin  gooda,  3ie  psjty  shall  have  his  action 
upon  the  caae,  beoiuse  he  refused  to  do  his 
duty,  to  the  plaintiff's  damage. 

The  precept  which  the  defendants  received 
from  the  sheriff  in  this  case,  was  founded  upon 
the  king^s  %vrit :  and  the  defendants  are  com- 
manded, to  cause  two  boi^gesses  to  be  elected 
for  the  borough  of  Aylesbury,  of  which  tliey 
are  to  give  notice,  ami  to  admit  every  one  who 
hath  a  vote  to  make  use  of  it ;  if  tney  reAise 
any  man  to  vote  who  hath  a  right,  they  act 
contrary  to  the  dnty  of  their  office. 

It  was  obyected,  that  it  did  not  appear  that 
the  persons  for  whom  the  plaintiff  voted,  were 
elected,  nor  that  they  would  h^e  been  electa 
if  hia  vote  had  been  admitted. 

Th«  Answer  is,   tbtfi   it  is   not  maier'ul 
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whether  the  penon  for  whom  the  plaintiff  i 
yoted  was  chosen,  or  wouM  ha? e  heeo  chosen,  | 
if  his  vote  bad  been  taken ;  his  riffht  and  privi- 
lege is  to  give  his  suffrage,  to  be  a  |mrtj  in 
the  election ;  if  ha  be  excluded  from  it  he  is 
wronged)  though  the  persons  for  whom  he 
would  have  given  his  vote  were  elected. 

The  right  of  action  must  accrue  upou  the 
refusal  of  the  vote,  and  is  never  to  be  made 
better  or  worse  by  the  return,  which  is  a  matter 
ex  fcit  facto. 

It  was  said  in  the  arguing  this  case,  that  the 
plaintiff  bad  no  damage ;  or  at  least,  that  there 
was  no  such  injury  or  damage  done  to  him  as 
would  sup|K>rt  an  action. 

The  Answer  to  that  is,  that  the  law  will 
■ever  imagine  any  such  thing  as  injuria  tine 
damno.  Every  injury  imports  damsge  in  the 
nature  of  it.  If  a  man  pick  a  lock,  and  come 
into  a  house  without  the  consent  of  the  owner, 
perhaps  there  is  no  ^uniary  damage  done  to 
the  value  of  a  farthing ;  yet  the  owner  shall 
have  an  action  against  him,  and  recover  da- 
mages for  the  invasion  of  his  possession  and 
property.  There  are  many  cases  of  the  same 
nature,  which  have  been  determined  upon  this 
ground.  In  the  case  between  Starhng  and 
Turner,  24  Car.  2,  in  Com.  Ban.  (see  Ventris 
first  part,  page  306),  and  afterwards  in  Ban. 
Reg.  The  plaintiff  Turner,  amongst  others 
itOM  to  be  one  of  the  Bridge-Masters  of  Lon- 
don Bridee,  which  officer  is  to  be  elected  by  a 
common  ball  of  the  citv  of  London:  the  ques- 
tion was,  who  had  the  greatest  number  of 
voices  f  the  plaintiff  demanded  the  poll ;  and 
the  defendant,  being  then  lord-mayor  of  Lon- 
don, refused  it:  it  was  a<yudged,  that  the 
action  was  maintainable  for  revising  the  poU ; 
because  every  candidate  has  a  right  to  have  it ; 
and  though  perhaps  if  the  poll  had  been  grant- 
ed to  the  plaintiff  m  that  action,  it  might  have 
been  against  him,  yet  the  denial  of  that  right 
was  a  good  ground  of  action.  Upon  the  same 
reason,  the  case  29  Ed.  3, 18,  was  determined ; 
and  also  the  case  of  Hunt  and  Dowmao,  S  Cr. 
478.  9  Roll,  31. 

It  is  apparent  by  what  has  been  said,  that 
the  plaintiff  in  this  present  case  hath  been  in- 
jured, in  being  denied  his  right ;  and  no  good 
reason  can  be  assigned  that  so  affects  this  case, 
as  to  make  it  differ  from  other  cases ;  though 
to  that  purpose  several  matters  were  urffed  and 
insisted  upon.  As  first,  that  this  wow  be  the 
occasion  of  many  actions. 

If  that  be  so,  there  is  the  greater  reason  to 
support  this  action,  to  punish  me  many  wrongs 
that  have  been  done,  which  will  prevent  any 
nore  of  the  like  nature.  If  offences  multiply, 
remedies  against  them  ought  to  be  advanced. 
If  other  officers  of  boroughs  have  been,  or  shall 
be  guilty  of  the  like  mis- feasances,  as  these  de- 
fendants have  been,  it  is  fit  they  should  be  ha- 
ble,  as  these  defendants  are,  to  make  satisfkc- 
Ikm.  If  one  man  be  beat  and  imprisoned,  is  it 
any  objection  against  his  having  an  action,  be- 
cause all  others  who  shall  be  as  evilly  treated  as 
ke  bath  been,  ahali  have  the  like  remediesP 


The  only  means  to  hinder  oorrbpdons,  that  will 
soon  become  frequent  amongst  those  offioers  of 
boroughs  and  corporations,  is,  to  let  them  see 
that  they  are  obnoxious  to  the  law,  and  that 
their  purses  must  make  satisfaction  to  all  whom 
they  shall  injure  in  thb  manner.  It  is  tme,  if 
one  act  which  tends  to  the  injury  tf  manr  per-^ 
sons  be  committed,  no  one  person  injured  shall 
be  allowed  to  have  an  action,  because  the  rest 
might  have  the  same.  Co.  5,  Rep.  72,  Wil- 
liams's case,  3  Cr.  664,  Pineux  ver*  Hovenden  ; 
as  the  case  of  not  saying  divine  service  in  a 
chapel  of  a  manor,  to  the  lord  and  tenants ;  or 
fur  stopping  of  a  lane  or  common  way,  because 
the  defendant,  for  one  act,  would  have  a  mul- 
titude of  suits  against  him,  the  iniury  alike  af- 
fecting a  multitude :  but  the  refusal  of  every 
vote  is  a  distinct  act :  the  part^  grieved,  whoee 
vote  was  denied,  can  only  Imng  an  action  fbr 
the  refusal ;  the  others  whose  votes  were  ad- 
mitted are  not  concerned.  And  if  an  officer 
denies  an  hundred,  who  have  a  right,  these  are 
a  hundred  several  wrongs,  for  which  he  ouj^ht 
to  be  liable  to  as  many  seversi  actions.  As  if  m 
man  will  make  it  his  business  to  flinff  stonee, 
and  shall  hit  a  hundred  several  men,  be  must 
make  satisfiustioD  to  them  all :  but  surely  thie 
is  so  far  from  being  an  objectMu,  that  it  b  a 
strong  argument  to  support  the  action :  fbr  if 
the  mayor  or  bailiff  ofa  borough  shaD  have  li- 
bertT  to  refuse  men  who  have  votes,  he  eta 
easily  make  a  minority  to  vote  on  his  side; 
and  then,  what  will  become  of  electtonsf  The 
officer  will  return  him  that  is  elected  by  a  ma- 
jority of  his  own  making,  by  exduoing  the 
votes  of  others  that  have  ngbt. 

This  woukl  enoourageofficers  tube  partial  and 
corrupt,  and  to  return  divers  persons  to  be  elect- 
ed in  tiMt  manner,  who  at  least  most  have  pos- 
seiaion  of  seats  in  the  House  of  Commons  fbr 
some  time,  and  |[ive  voices  in  the  making  of 
laws,  and  hnpoeing  of  taxes,  until  the  right  of 
election bedetermineil.  And  though,  upon  near- 
ing  the  cause  in  the  House  of  Commons,  this 
matter  may  be  set  rigfht  at  last ;  yet,  what  can 
compensate  fbr  the  mischief  that  may  be  done 
to  the  kingdom  in  the  mean  time,  by  the  votes 
of  those  who  shall  be  partUllv  returned,  and 
are  not  the  representatives  of  the  peofde  of  the 
place  who  are  to  chuse  them  ? 

Besides,  the  fore- mentioned  rule  against 
muhiplving  actions,  is  confined  tu  toon  acts 
where  tkere  is  another  remedy  to  be  had ;  bat 
where  there  is  no  other  remedy  but  an  action, 
the  wrong  doer  must  answer  to  so  many  seve- 
ral actions  as  there  are  persons  injured.  Sup- 
pose a  man  will  plough  up  the  ground  in  which 
a  hundred  persons  have  a  common,  be  most 
answer  all  tbeir  actions.  If  the  inhabitants  of 
a  town  have  a  common  watering  place,  and  m 
stranger  stops  the  current,  wherry  the  walsrie 
diverted,  every  inhabitant  shall  have  hisaclieoy 
because  there  is  no  other  remeily. 

The  injured  plaintiff,  in  this  ease,  has  lie 
other  remedy  besides  this  aelioa ;  no  indieC- 
ment  lies,  because  it  is  a  personal  wrong  to 
the  party,  and  no  wrong  to  the  pablie,  h«t 
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only  in  the  conieqaenoe  of  it,  as  an  eril  ezam- 
ple»  which  tends  to  the  encouragement  of  other 
such  officers  to  coumit  the  like  transf^^ressions ; 
DOT  is  there  any  dancer  to  an  honest  officer, 
that  means  to  do  his  duty ;  for  where  there  is 
a  real  doubt  touching  the  parties'  right  of  vot- 
ing, and  the  officer  makes  use  of  tlie  best  means 
to  be  informed ;  and  it  is  plain  his  mistake 
arose  from  the  difficulty  of  the  case,  and  not 
from  auv  malicious  or  partial  design,  no  jury 
will  find  an  officer  guilty  in  such  a  case,  nor 
can  any  court  direct  them  to  do  it ;  for  it  is 
the  fraud  and  the  malice  that  entitles  the  party 
to  the  action :  in  this  case,  the  defendants  Knew 
the  plaintiff  to  be  a  burgess,  and  yet  fraudu- 
lently and  maliciously  hmdered  him  from  his 
right  of  f  oting. ;  and  lustice  must  require,  that 
such  an  obstinate  and  unjust  ministerial  offiqer 
should  not  escape  with  indemnity. 

That  the  officer  is  only  ministerial  in  this 
case,  and  not  a  jud^e,  nor  acting  in  a  judicial 
capacity,  is  most  plain  ;  his  business  is  only  to 
execute  the  precept,  to  assemble  the  electors  to 
make  the  election,  by  receiving  their  votes, 
oomputii^  their  numlSers,  declaruig  the  elec- 
tion, and  returning  the  persons  elected :  the 
sheriff  or  other  officer  of  a  borough,  i««  put  to  no 
difficulty  in  this  case,  bat  what  is  absolutely 
necessary  in  all  cases.  If  an  execution  be 
against  a  man's  goods,  the  sheriff  most  at  his 
peril  take  notice  what  goods  a  man  has. 

Another  objection  was  made  in  respect  to  the 
novelty  of  the  action ;  it  was  said,  never  any 
such  action  was  brought. 

In  answer  to  this  objection,  it  may  be  said, 
Uiat  probably  there  have  not  been  manjr  occa- 
sions given  tor  bringing  such  suits.  It  is  to  be 
hoped,  that  \try  few  nave  ever  been  so  pre- 
sumptuous as  to  make  an  obstinate  and  mali- 
cious refusal  of  an  undisputed  vote.  If  the 
case  has  happened  before,  perhaps  the  party, 
out  of  consideration  that  only  small  damages 
were  to  be  expected,  might  be  discouraged,  and 
think  it  better  to  acouiesce.  And  it  is  prolMtble, 
the  ill- designing  officer  would  be  at  least  so 
cautious,  as  to  refuse  the  votes  of  such  persons 
only,  as  he  thought,  by  reason  of  the  meanness 
of  their  circumstances,  were  unable  to  vindicate 
tlieir  right.  It  is  not  every  one  that  has  such 
a  true  English  spirit  as  the  plaintiff,  who  could 
not  sit  down  meanly  under  a  wrong  done  to 
bim,  in  one  of  the  most  valuable  privileges  of 
an  Englishman.  It  is  not  the  novelty  of  the 
action  that  can  be  urged  against  it,  if  it  can  be 
supported  by  the  old  grounds  and  principles  of 
law :  the  ground  of  htw  is  plain,  certain,  and  in- 
deed universal,  that  where  any  man  is  injured  in 
his  right,  by  being  either  hindered  in,  or  deprived 
of  the  enjoyment  thereof,  the  law  gives  him  an 
action  to  repair  himself. 

The  case  of  Hunt  and  Dowman,  which  was, 
16  Jac.  1,  A.  D.  1618,  of  an  action  by  the  land- 
lord against  the  tenant,  for  hindering  him  from 
searching  his  house  to  see  whether  it  was  in  re- 
pair, was  never  brought  before  that  time :  and 
that  of  Turner  and  Starling  was  not  brought  till 
l»3  Car,  S. 


The  law  of  England  is  not  confined  to  parti- 
cular precedents  and  cases,  but  consists  in  ihm 
reason  of  them  ;  which  is  much  more  exten- 
sive than  the  circumstance  of  this  or  that  case: 

*  Ratio  legis  est  anima  legis ;  et  ubi  eadem  ra- 

*  tio,  ibi  idem  jus,'  are  known  maxims. 

An  action  against  the  msster  of  a  ship,  for 
that  the  ship,  lying  in  tbe  river  of  Thames,  was 
robbed,  was  maintained  ufton  the  same  reason 
as  against  a  common  carrier ;  yet,  such  an  ac- 
tion was  never  known  until  SS  Car.  2,  in  the 
Case  of  Moss  and  Slue.  1  Cr.  15.  Jones  95. 
Palmer  313.  Smith  and  Cranshaw,  an  action 
of  the  case  was  brought  for  maliciously,  and, 
without  any  probable  cause,  indicting  the 
plaintiff  of  high  treason :  tiiis  was  the  first  ac- 
tion that  was  ever  brought  in  such  a  case ;  and 
yet  it  was  adjudged  maintainable,  upon  the 
same  reason  as  upon  a  malicious  indictment  of 
felony,  2  Leviiiz,  960.  Heming  and  Beal ;  an 
action  of  the  case  was  brought  against  the 
mayor  of  a  town,  for  refusin(j^  the  plaintiff  to 
give  his  vote  at  the  choice  ot  a  new  mayor : 
and  there  was  not  any  scruple  made,  but  that 
the  action  did  well  lie,  thougti  that  was  the  first 
precedent. 

It  is  granted,  that  if  a  fireeman,  who  hath  a 
right  to  give  his  vote  for  the  choice  of  a  mayor, 
be  denied  his  vote,  he  may  maintain  an  action 
upon  the  case. 

There  can  be  no  difference  between  that 
case  and  this,  unless.it  can  be  supposed  thai 
the  right  to  vote  at  the  election  of  a  ma^or  is  of 
higher  estimation  in  the  eye  of  the  law,  than 
a  right  to  ctiuse  members  to  serve  in  the  high 
court  of  parliament. 

This  action  is  not  only  founded  upon  the  rea* 
son  of  the  common  law,  but  it  hath  tbe  sanction 
of  an  act  of  parliament,  viz.  the  statute  of 
West.  2,  cap.  24,  which  says.  That  whenso* 
ever,  from  thenceforth,  it  shall  fortune  in 
Chancery,  that  in  one  case  a  writ  is  found,  and 
in  a  like  case  falling  under  like  right  and  want^ 
inglike  remedy,  none  is  found,  the  clerk  of 
the  Chancery  shall  agree  in  making  a  writ, 
and  bv  consent  of  men  learned  in  tbe  law,  a 
writ  shall  be  made,  lest  it  should  happen  here- 
after, that  the  king's  court  might  fail  in  minis* 
tering  justice  to  complainants. 

The  objection  most  insisted  on  was,  that  this 
is  a  matter  relating  to  parliamenta,  and  ought 
to  be  determined  by  the  law  and  custom  of  par- 
liamenta, and  for  that  reason  is  not  cognizable 
in  the  Queen's  courts. 

In  answer  to  this  objection,  it  was  sliewed, 
first,  that  this  case  is  proper  in  the  nature  of  it, 
to  be  determined  in  the  Queen's  court. 

3.  There  is  no  other  provision  made  for  the 
plaintiff,  who  is  highly  injured  in  his  right,  but 
oy  bringing  hb  action  in  the  conrta  of  law,  that 
have  power  to  determine  of  men's  lives,  libera 
ties  and  properties. 

First,  the  case  in  the  nature  of  it  is  proper  for 
the  Queen's  conrta.  This  will  be  apparent,  if 
tbe  several  righto  of  electing  members  to  serve 
in  the  House  of  Commons  be  considered. 

Tbi  right  of  draaiiig  knigbta  of  tlie  ahire^  11 


7DI] 


Q  ANNE. 


ProeetHngi  mihe  GrmU  Case 


[798 


fboiiiM  aDon  tht  clector't  freehold.  Matten 
of  freeboUl  are  detenninable  originally  and  pri- 
Manly  io  Uie  Queen's  eourt,  by  the  rules  and 
methods  of  the  coninMNi  law,  by  a  jury  sworn, 
and  by  the  et idenee  of  witnesses  upon  oath  : 
and,  as  the  right  of  the  freehold  is  delennioable 
there,  10  are  all  benefits,  rMts  and  ad? aotages 
depending  thereupon,  or  b«onf(ing  thereto. 

if  a  fr^olders  Toice  be  reniaed  by  a  sheriflT, 
what  is  it  should  hinder  the  Queen's  court  from 

Sing  and  determining  this  matter,  like  all 
er  questions  of  freehold,  by  a  jur^,  upon  the 
fMths  (tf  witnesses,  or  evidenee  in  writing,  who* 
ther  the  plaintiff  that  suMKwea  himvelf  wronged 
was  a  freeholder,  or  not  r 

The  right  of  chusing  citiicnt  and  baigesMa 
depends  either  upon  prescription  or  custom,  or 
U|)K>n  letters  patents ;  these  are  also  primarilv 
and  originally  cogniiable  by  the  Qoeen^s 
courts:  customs  and  prescriptions  are  triable 
by  the  country,  that  is,  by  a  jury  of  twelve 
men  of  that  county,  where  the  custom  is  al- 
leged to  be:  (bis  is  known  bw  in  all  cases, 
without  eiceptk>n. 
^  And,  as  to  letters-patents,  if  pleaded  spe- 
pally,  the  court  must  judge  of  them ;  ano,  if 
fitfaer  par^  coneeires  the  court  hath  judged 
amiss,  he  bath  his  reonedy  by  Writ  of  Error, 
till  at  last  it  comes  where  it  will  receive  a  final 
judgment.  80  that  every  right  which  an  dec- 
lor  can  have,  is  proper  for  the  determination  of 
the  Queen's  courts.  There  are  various  ways 
9i  election  in  difierent  boroughs,  but  they  all 
depend  upon  charters  or  customs ;  and  there- 
lore  are  not  more  diflBcult  to  determine,  thui 
other  tranchises  or  liberties  which  depend  upon 
the  same  fbundatkms. 

And,  whereas  it  was  mid,  that  by  a  late  act 
of  parliament  in  the  7  and  8  VTill.  S,  the  last 
deiermination  of  the  House  of  Commons  con- 
eerning  the  right  of  elections,  is  to  be  pursued  ; 
it  ainunnts  to  no  more  than  this,  that  the 
officer  who  is  to  make  the  return,  is  to  take 
care  to  return  him  to  be  elected,  who  is  chosen 
by  a  majority  of  electors,  qualified  according 
to  the  last  determination  of  the  House  of  Com- 
mons s  if  he  does  so,  he  incon  no  danger,  he 
is  not  liable  to  an  action,  but  the  House  of 
Commons  itself  is  not  bonod  by  that  rule. 
Now,  suppose  the  officer  will  deny  a  man  a 
vote,  who  according  to  the  last  determination 
there,  ought  to  have  one ;  and  this  the  officer 
did  well  know,  what  is  it  hinders  him  that  had 
rijfbt,  according  Io  that  determinatiott,  from 
bnnging  hit  action  against  the  officer  who 
hatli  injured  him  P  It  cannot  be  the  act  of  par- 
liament, fbr  the  Queen's  courts  are  by  law  the 
first  and  original  ezpounden  of  the  statutes  of 
thisreahn. 

But  secondly,  there  is  no  other  court  of  juris- 
diction appointed  by  the  law  of  England,  for 
determinrog  the  right,  and  repairing  this  in- 
jury, but  the  courts  of  Wmtminster. 

It  is  a  general  rule,  that  whoever  impeaches 
the  jurisdietion  of  one  court,  must  entitle  some 
other  court  to  bavoa  jorisdictno  of  that  cause ; 
hut  thst  ii  imp  prnMa  Io  ha  deaela  this 


It  was  mki  that  the  delermioalioa  of  the 
right  of  elections  of  members  to  terve  io  par- 
liament is  the  proper  bnsinem  of  the  Hoooe  of 
Commons,  winch  they  would  always  be  very 
jealous  of;  and  this  jurisdiction  of  thein  is  so 
unconteeted,  that  they  exercise  a  great  power 
in  that  matter;  for  tliay  oblige  me  officer  to 
aher  his  return  according  to  their  jiid|[iiient ; 
and  that  they  cannot  judge  of  the  right  of 
election,  wjtliout  determtniag  the  right  of  the 
doctors ;  aud  if  electors  were  at  liberty  to 
prosecute  suits  touching  their  right  of  (jviafT 
voices,  in  otiier  courts,  there  miglMbe  dmrent 
iodgments,  which  would  make  coaftwion,  and 
oe  dishonourable  to  the  House  of  ComaKma* 
and  that  therefore  such  on  aetkm  was  a  bieKh 
of  their  jirivilege. 

As  to  these  objectioos,  several  Answeif  warr 
given. 

It  was  admitted,  that  the  House  of  Cbm- 
nsoDs  exercise  a  jurisdicttoa,  in  determining 
the  right  of  election  of  their  own^  membew ; 
and  though  the  time  ma^^  be  assigaed,  when 
that  jurismction  was  exercised  in  another  plaot, 
vet  there  has  been  a  aaage  kmg  eaoogh  ta 
binder  that  point  frem  being  drawn  m  quea* 
tion,  especially  after  the  sanotMNi  given  to  it, 
bv  tlie  act  made  ia  the  seventh  year  of  king 
WilUam's  reign. 

But  though  it  be  true,  that  the  nmrlt  of  tha 
election  of  a  member,  be  a  proper  sobiect  for 
the  House  of  Commons  to  judge  of,  because 
tbev  only  can  give  the  proper  siad  nteet  eflec- 
tual  reinedy,  by  exduding  the  usurper,  and 
giving  possession  of  the  place  to  him  who  has 
3ie  right ;  yet  there  is  a  great  diAereace  be- 
tween the  right  of  the  eleciora,  and  the  right 
of  the  elected  ;  the  one  b  a  temporary  right  to 
a  place  io  parliament,  pro  futc  vice^  the  other 
is  a  freehold,  or  a  franchise :  who  has  a  right 
Io  sit  in  the  House  of  Commons  may  be  pro- 
periy  cognixable  there ;  but  who  has  a  right  to 
chuse,  is  a  matter  originally  established|  evta 
before  there  is  a  paritameat :  a  man  baa  right 
to  his  fi-eebold  by  the  commoa  law,  and  the 
law  having  annexed  his  right  of  voting  to  his 
fircehold,  it  is  of  the  nature  of  his  frreh<Nd,  and 
mast  depend  upon  it.  The  mme  law  that 
gives  him  his  right,  must  defend  it  for  him, 
and  any  other  power  that  will  pretend  to  take 
awav  his  right  of  voting,  may  aa  well  pretend 
to  talce  away  the  freehold,  upon  which  it  de- 
pends. 

To  sav  the  plaintiff,  ia  this  case,  may  apply 
to  the  House  of  Commons,  is  not  suffioeat, 
unlem  proved ;  never  any  single  elector  of  an  j 
county  or  borough  did  cempwin  to  the  House 
of  Commons,  that  he  was  debanred  of  his  vote, 
and  desire  them  to  determii}e  his  partiealar 
right.  Sometimes  some  of  thoee  who  have 
r^ht  to  chnae  in  a  boreugh  have  oomptaiaedy 
tMt  penoBS  have  been  returned  by  the  officer, 
who  were  not  duly  elected,  aa  being  aa  iigury 
done  to  the  whole  commuaity  of  tM  boroogh, 
to  hate  a  persoa  without  rig[ht  sit  there  as 
thcur  repcesentitive;  bat  this  is  eokf  It  briag 
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the  merili  of  cIm  eladioii  id  qoeHioo,  of  wbicb 
tbat  House  bath  ceg^anEtnot,  and  tbcrefore,  u 
iDcideut  ud  neceKary  tbeieto  tbey  may  trj 
the  rif^bt  of  electors,  wbicb  of  Uien, "by  coatoni, 
or  letters  patents,  bate  foioei;  but  this  it  no 
more  than  all  courts  bate.  In  the  eodesiaitical 
courts,  wbicb  nroeecd  acoording  to  the  citiI 
law,  if  ibe  suit  be  originally  proper  Ibr  tbeir 
jurisdiction,  tbey  bare  power  to  determine 
tilings  foreign  tliereto,  as  if  letters  patents  or 
oonfeyancesof  lands  come  in  question,  though 
primarily  and  originally  determinable  in  the 
courts  of  common  law.  Matrimony  is  pro- 
periy  under  the  jurisdiction  of  ibe  ecclesiastical 
court,  and  if  n  question  arises  between  the  sup- 
posed married  parties  in  tbeir  life  time,  or  upon 
flower  or  bastardy,  it  shall  be  tried  and  deter- 
mined there :  but  when  an  action  b  brought  by 
a  man  and  woman,  supposing  her  to  be  his 
wife,  if  (he  defendant  pleads  in  abatement,  tbat 
tbey  were  not  married,  it  shall  be  tried  by  a 
jurj'  where  the  action  was  brought ;  so  if  any 
one's  title  to  lands  depends  on  a  marriage,  if 
an  action  be  brought  to  try  the  title,  the  mar- 
riage may  be  determined  by  a  jury.  This 
ahews  plainly  i  tbat  becanie  the  House  of  Com- 
mons may  determine  who  are  electors,  and 
who  are  not,  incidently,  and  so  far  only  ab  it  is 
necessary  to  try  the  right  of  the  election,  it 
doth  not  follow  that  when  the  right  of  election 
is  not  in  question  they  can  try  the  right  of  ao 
elector. 

When  the  right  of  tbe  candidate  is  examin- 
ed ill  tbe  House  of  Commons,  it  is  in  order  to 
determine  wliiuh  penon  bath  the  right  tu  join 
with  them  in  the  making  of  bws,  and  other 
public  serriops,  and  if,  in  order  to  the  «leter- 
mininf  this  point,  the  House  of  Commons 
must  judge  of  the  electors,  tbey  do  it  only  to 
this  purpose.  But  tbe  courts  of  law  judge  of 
an  erector's  right  wholly  to  another  end,  as  it  is 
a  legal  right  to  assert  that,  and  to  repair  in  da- 
mages tbe  elector  who  is  wrongfully  hindered 
from  cKereising  it.  This  is  what  the  House 
of  Commons  canwit  do,  nor  to  this  day  was 
there  ever  any  application  made  to  them  to  do 
it,  and  it  may  be  reasonably  snpposed  they 
will  not  now  began  to  take  it  U|niii  tnem. 

It  commonly  takes  up  a  grrat  part  of  the 
time  of  a  session,  to  determine  the  cases  of 
elections,  before  they  can  be  sure  the  House  is 
composed  of  such  as  have  a  right  to  sit ;  but 
slioulil  they  once  pretend  to  take  cogniiance 
of  jiarticumr  men's  complaints,  in  order  to 
decide  the  rii;btH  of  electors,  it  would  be  impos- 
sible tor  them  to  have  any  leisure  to  employ 
themselves  about  the  *  ardua  et  urgentia  ne  • 
*  gotia  regui,'  tbe  safety  and  defence  of  tbe 
kiugdom,  tor  wbicb  the  ivrit  calls  them  together. 
It  i^  granted,  that  the  decid.ng  of  the  right  of 
electura  is  a  matter  of  gitat  weight,  and,  in 
consequence,  conrems  the  lives  and  liberties 
of  the  subjects  t>\'  England,  but  the  law  bath 
provided  a  pro|ter  remedy  to  be  pursued  in 
tbe  ordinary  methods  of  justice,  a  remedy  that 
is  adequate,  where  damages  may  be  recovered. 
Hie  plaintiir,  in  tbia  can,  knew  be  bail  a  right 
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by  hw  to  gi?e  his  rote,  and  when  be  found 
himsdf  deprived  of  it,  he  resorts  to  the  law  for 
hia  remedy :  and  it  is  probable,  most  of  the 
electors  or  Englsnd  will  be  of  his  mind,  and 
think  it  for  their  interest  to  resort  to  the  courts 
of  Westminster- hall,  for  asserting  this  great 
right  of  theiis  upon  occasion,  where  tbey  may 
prove  their  case  by  witnesses  upon  oatn,  and 
have  their  damages  assessed  by  their  country* 
men  duly  swoni,  nothing  of  which  can  be  done^ 
if  they  are  to  seek  tor  a  remedy  in  the  House 
of  Commons. 

Where  a  man  is  injurp<1,  if  he  cannot  bring 
bis  action  to  recover  the  thing^  itself  he  batb 
lost  by  the  ii^ury,  the  law  will  alwa3's  give 
him  damages  in  lieu  thereof. 

It  was  said  in  the  debate  of  this  case,  that 
instances  were  to  be  given,  where  the  party 
imnred  did  not  recover  damages,  as  in  cave 
where  one  has  a  right  of  presentation,  and  if 
disturbed,  be  could  not  recover  damages  it 
the  common  law,  and  that  was  resemUed  to 
the  right  of  an  elector,  which  was  said  to  be 
only  a  rifj^ht  of  nomination.  Bui  the  anawer 
to  this  ohjeetion  is  plain ;  there  the  law  gives 
the  party  a  remedy  to  recover  the  presentation, 
tbe  thing  that  was  taken  from  him,  to  which 
be  is  restored  by  tbe  judgment ;  but,  in  tbe 
present  case,  there  is  no  posnbility  for  the 
plaintiff  to'  recover  the  thing  he  has  lost, 
which  was  his  vote  at  the  election,  for  thai 
election  is  over,  and  can  never  be  had  agaiut 
so  that  the  plaintiff  cannot  possibly  have  any 
reparation,  unlcKS  it  be  in  damages,  and  this 
sort  of  reparation  the  House  of  Ciommons  can- 
not give  him. 

It  the  plaintiff,  and  al!  other  injured  electors, 
should  be  obliged  to  go  to  the  House  of  Com- 
mons for  satisfaction,  it  may  be  reasonably 
supposed,  the  parliament  may  be  dissolved 
before  it  could  come  to  his  turn  to  have  hia 
cause  heard :  what  would  be  the  consequenct 
of  this?  If  the  plaintiff  mnst  be  thereby  with- 
out remedy,  would  not  the  law  be  notoriously 
defective ;  "and  yet  none  will  say,  that  another 
parliament  did  ever  uke  cognizance  of  any 
1  Injury  done,  upon  account  of  an  election  to  a 
preceding  imrliaiiieiit:  but,  suppose  the  next 
House  of  Commons  will  determine  it,  what 
endless  work  would  the  Uon«  of  Commons  be 
engaged  in  ?  for,  probably,  the  ensuing  elec- 
tion would  make  as  many  new  questions  as 
that  which  went  before,  and  \ihich  the  parlia- 
ment did  not  liie  long  enough  to  dispatch. 

As  to  wliat  WHS  olgected,^  that  the  same 
matter  may  come  in  question  in  the  Bouse  of 
Commons,  where  it  inav  be  determined,  that 
this  plaintiff  liatb  no  right ;  so  that  great  con- 
fusion would  arise  from  different  judgments  in 
different  courts ;  it  is  no  more  than  what  may 
happen  every  day  in  Westminster-hall,  where 
the  several  courts  maj'  be  of  various  ouinions 
upon  the  same  question,  and  yet  no  hurt  if 
done  to  tbe  public  ;  nay,  this  is  no  more  than 
bappeaa  often  in  the  House  of  Commons, 
where  tbe  rizbt  of  election  in  the  same  borough 
n  dedded  different  waya  in  different  parlui* 
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fbnndad  upoa  tht  dcctor*!  freehold.  Matten 
of  freehold  are  decemrinable  originally  and  pri- 
Marily  io  the  Queen's  court,  by  the  rules  and 
methods  of  the  cooinMNi  law,  by  a  jury  sworn, 
and  by  the  •? idenee  of  witnesses  upon  oath  : 
and,  as  the  right  of  the  freehold  is  determinable 
there,  to  are  all  beneAts,  rijphts  and  adtantages 
deoending  therenpon,  or  b(3oni(ine  thereto. 

If  a  frmolder's  voice  be  refiised  by  a  sheriflT, 
whal  is  it  should  hinder  Ihe  Queen's  court  from 
trying  and  determining  this  matter,  like  all 
other  questions  of  freehold,  by  a  jury,  upon  the 
oaths  ttf  witnesses,  or  evidence  in  writing,  whe» 
Iher  the  plaintiff  that  suMKWis  himself  wronged 
was  a  freeholder,  or  not  r 

The  right  of  cbusing  citiiens  and  bargesses 
depends  either  upon  prescription  or  custom,  or 
upon  letters  patents ;  these  are  also  primarilv 
and  originally  cogniEable  b^r  the  Qoeen^s 
courts:  customs  and  preaoriptions  are  triable 
by  the  country,  that  is,  by  a  jury  of  twelve 
men  of  that  county,  where  the  custom  is  al- 
ls^ to  be :  (bis  is  known  bw  in  all  cases, 
without  eiception. 
^  And,  as  to  letters-pateoti,  if  pleaded  spe- 
cially, the  court  must  judge  of  them  ;  ano,  if 
fither  partv  conceives  the  court  hath  judged 
amiss,  he  hath  his  reonedy  by  Writ  of  Error, 
till  at  last  it  comes  where  it  will  receive  a  final 
judgment.  80  that  every  right  which  an  elec- 
tor can  have,  is  proper  tor  the  deCerminatioD  of 
the  Qoeen's  courts.  There  are  varioos  ways 
af  election  in  different  boroughs,  but  ihey  all 
depend  upon  charters  or  customs ;  and  there- 
lore  are  not  more  difficult  to  determine,  than 
other  franchises  or  liberties  which  depend  npon 
the  same  foundations. 

And,  whereas  it  was  aaid,  that  by  a  late  act 
of  parliament  in  the  7  and  8  Vfill.  S,  the  last 
determination  of  the  House  of  Commons  con- 
eeiniiig  the  right  of  eleotions,  is  to  be  pursued  ; 
it  ainuunts  to  no  more  than  this,  that  the 
officer  who  is  to  make  the  return,  is  to  take 
care  to  return  him  to  be  elected,  who  is  chosen 
by  a  majority  of  electors,  qualified  according 
Io  the  last  determination  of  the  House  of  Com- 
mons ;  if  he  does  so,  he  incurs  no  danger,  lie 
is  not  liable  to  an  action,  but  the  House  of 
Commons  itself  is  not  bound  by  that  role. 
Now,  suppose  the  officer  will  deny  a  man  a 
vote,  who  according  to  the  last  determination 
there,  ought  to  have  one ;  and  this  the  officer 
did  well  know,  what  is  it  hinders  him  tliat  had 
rijfbt,  according  to  that  determination,  from, 
bringing  hi*  action  against  the  officer  who 
hatli  injured  him  f  It  cannot  be  the  act  of  par- 
liament,  for  the  Queen's  courts  are  by  law  the 
first  and  original  exiKmndere  of  the  statutes  of 
thisreahn. 

But  secondly,  there  is  no  other  court  of  juris- 
diction appointed  by  the  law  of  England,  for 
determining  the  right,  and  repairing  this  in- 
jorv,  but  the  courts  of  Westminster. 

It  is  a  general  role,  that  whoever  impeaches 
the  jurisdiction  of  one  conrt,  most  entitle  some 
other  ooort  to  havoa  jorisdictkm  of  that  cause ; 
hot  that  ii  impoaribia  10  ht  done  in  this 


It  was  said  that  tho  detcroBioalioB  of  the 
right  of  elections  of  membera  Io  oervo  la  par- 
liament is  the  proper  bnsinesa  of  the  Hoooe  of 
Commons,  wiMch  tboy  would  always  be  very 
jealous  of;  and  thia  jniisdictioB  of  thoira  is  so 
uncontested,  that  they  eaereise  a  great  power 
in  that  matter;  for  they  oblige  too  oncer  to 
alter  his  return  according  to  their  judgment ; 
and  that  they  cannot  judge  of  the  right  oC 
election,  witlioiit  determining  the  right  of  tlia 
electors ;  and  if  dedors  were  at  ubertj  to 
proaecnte  suits  touching  tlieir  right  of  gj^iag 
voicao,  in  other  ooarta,  there  mi^be  diSereat 
iodgrocnts,  which  would  make  ooafoaion,  and 
no  dislionourabki  to  the  House  of  ComaMBO, 
aad  that  therefore  such  on  aetMm  was  a  bwMli 
of  their  |irivilege. 

As  to  these  objectioos,  several  Aosweif  warr 
given. 

It  was  admitted,  that  the  Hooae  of  Com- 
mons exercise  a  jurisdicttoa,  in  detenaiaiBy 
tho  right  of  election  of  their  owa^  awboia  ; 
and  though  the  time  roa^  be  assigaod,  when 
that  jurisdiction  was  ezereised  in  aaother  plaoa» 
vet  there  has  been  a  aaage  king  eaoagh  to 
hinder  that  point  from  being  drawn  in  quao* 
tkm,  especially  after  the  sanotkai  given  to  it, 
bv  the  act  made  in  the  seventh  year  of  kiaf 
William's  reign. 

But  though  it  be  true,  that  the  merit  of  tba 
election  of  a  member,  be  a  proper  snbiect  for 
the  House  of  Commons  to  judge  of,  beoauae 
thev  only  can  giro  tlie  proper  siad  nsoat  eflec- 
tual  remedy,  by  exduding  the  aaurper,  and 
giving  possession  oftlieplaee  to  him  who  hai 
the  right ;  yet  there  is  a  great  diffinreace  be- 
tween the  right  of  the  electora,  and  the  right 
of  the  elected  ;  the  one  b  a  lemponry  right  to 
a  place  in  parliament,  pro  Mc  viee^  the  other 
is  a  freehold,  or  a  freuchise :  who  haa  a  right 
Io  sit  in  the  House  of  Comnums  may  be  pro- 
periy  cognizable  there ;  but  who  has  a  right  to 
chase,  is  a  matter  originally  established|  evea 
before  there  is  a  paHiameat :  a  man  haa  right 
to  his  freeliold  by  the  common  law,  and  the 
law  having  annexeil  his  right  of  voting  to  bis 
fircehold,  it  is  of  the  nature  of  his  frrehmd,  and 
must  depend  upon  it.  The  same  law  that 
gives  him  his  right,  must  defend  it  for  him, 
and  an)r  other  power  that  will  pretend  to  take 
away  his  right  of  voting,  may  aa  well  pretend 
to  ta*ke  away  the  freehold,  upon  which  it  de- 
pends. 

To  sav  the  plaintiff,  in  this  case,  may  apply 
to  the  Houve  of  Commons,  is  not  sufficmt, 
unless  proY'ed ;  never  any  aingle  elector  of  an  j 
county  or  borough  did  comuMin  to  the  Uoaae 
of  Commons,  that  he  was  deoarred  of  hia  vote, 
and  desire  them  to  determiqe  hie  partieakr 
right.  Sometimes  aome  of  those  who  have 
right  to  chnae  in  a  borough  have  oooplaiBed, 
that  penoas  have  been  returned  hy  the  officer, 
who  were  not  duly  elected,  aa  being  aa  iiyury 
done  to  the  whole  commuaity  of  w  buraoghft 
to  have  a  peraoa  withoat  rigjht  ait  there  as 
their  lepcesentttive;  bat  this  iaooly  ttbriag 
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the  merili  of  cIm  daelioii  in  qoeilioo,  of  which 
that  House  hath  cag^ahEtnoe,  tod  therefore,  u 
incideut  and  necenary  thereto  they  may  try 
tlie  rigfbt  of  electors,  which  of  then,  oy  costoni, 
or  letters  patents,  have  foioes;  but  this  is  no 
more  than  all  courts  hate.  In  the  eodesiaitical 
courts,  which  moeeed  according  to  the  citiI 
law,  if  the  suit  be  ori^ally  proper  Ibr  their 
jurisdiction,  they  hare  power  to  determine 
things  foreign  thereto,  as  if  letters  patents  or 
oonfey  ances  of  lands  come  in  question,  though 
primarily  and  originally  determinable  in  me 
courts  of  common  law.  Matrimony  is  pro- 
periy  under  the  jurisdiction  of  iheeccfeaiastical 
court,  and  if  a  question  arises  between  the  sup- 
posed married  parties  in  their  life  time,  or  upon 
dower  or  bastardy,  it  shall  be  tried  and  deter- 
mined there :  but  when  an  action  b  brought  by 
a  man  and  woman,  supposing  her  to  be  his 
wife,  if  tbe  defimdant  pleads  iu  abatement,  that 
they  were  not  married,  it  shall  be  tried  by  a 
jury  where  the  action  was  brought ;  so  if  any 
one's  title  to  lands  depends  on  a  marriage,  if 
an  action  be  brought  to  try  the  title,  the  mar- 
riage may  be  determined  by  a  jury.  This 
•hews  plainly,  that  because  the  House  of  Com- 
mons may  determine  who  are  electors,  and 
who  are  not,  incidently,  and  so  far  only  ab  it  is 
necessary  to  try  the  right  of  tbe  eiectioii.  it 
doth  not  follow  that  when  the  right  of  election 
is  not  in  question  they  can  try  the  right  of  ao 
•lector. 

Wlien  the  right  of  tbe  candidate  is  examin- 
ed iu  the  House  of  Commons,  it  is  in  order  to 
determine  which  person  liath  the  ri^t  to  join 
with  them  in  the  making  of  bws,  and  other 
public  serrices,  and  if,  in  order  to  the  deter- 
mining this  point,  the  House  of  Commons 
must  judge  of  the  electors,  they  do  it  only  to 
this  purpooe.  But  the  courts  of  law  judge  of 
an  elector's  right  wholly  to  another  end,  as  it  is 
a  legal  right  to  assert  that,  and  to  repair  in  da- 
mages the  elector  who  is  wrongfully  hindered 
from  cxereising  it.  This  is  what  the  House 
of  Commons  cannot  do,  nor  to  this  day  was 
there  ever  any  application  made  to  them  to  do 
it,  and  it  may  be  reasouably  supposed  they 
will  not  now  began  to  take  it  upon  tnem. 

It  commonly  takes  np  a  great  part  of  the 
time  of  a  session,  m  determine  the  cases  of 
elections,  before  they  can  be  sure  the  House  is 
composed  of  such  as  have  a  right  to  sit ;  but 
should  they  once  pretend  to  take  cogniiance 
of  jiarticumr  men's  complaints,  in  order  to 
dende  the  ri^htfl  of  electors,  it  would  be  imims- 
sible  tor  them  to  have  any  leisure  to  employ 
themselves  about  the  *  ardua  et  urgentia  ne- 
*  gotia  regni,'  the  safety  and  defence  of  the 
kingdom,  tor  which  the  ivrit  i-atls  them  together. 
It  is  granted,  that  the  deciding  of  the  right  of 
electors  is  a  matter  of  gieat  weight,  and,  in 
consequence,  concerns  the  lives  and  liberties 
of  the  subjects  uf  England,  but  the  law  hath 
{Mrovided  a  pru|ter  remedy  to  be  pursued  in 
the  ordinary  methods  of  justice,  a  remedy  that 
ii  adequate,  where  damages  may  he  recovered, 
llie  plaintiir,  in  this  caao,  knew  be  had  a  right 


A.  D.  1704..  [T94 

hj  law  to  give  his  vote,  and  when  he  found 
himsdf  deprived  of  it,  he  resorts  to  the  law  for 
his  remedy :  and  it  is  probable,  most  of  tbe 
electors  or  England  will  be  of  his  mind,  and 
think  it  for  their  interest  to  resort  to  the  courts 
of  Westminster- hall,  for  asserting  this  great 
right  of  theiis  upon  occasion,  where  they  may 
prove  their  case  by  wimesses  upon  oatn,  and 
have  their  damages  assessed  by  their  country* 
men  duly  sworn,  nothing  of  which  can  be  donO^ 
if  they  are  to  seek  tor  a  remedy  in  tbe  Hous» 
of  Commons. 

Where  a  man  is  injured,  if  he  cannot  bring 
his  action  to  recover  tbe  tiling^  itself  he  hath 
lost  by  the  injury,  the  law  will  always  give 
him  damages  in  lieu  thereof. 

It  was  said  in  the  debate  of  this  case,  that 
instances  were  to  be  given,  where  the  party 
injured  did  not  recover  damages,  as  in  cave 
where  one  has  a  right  of  presentation,  and  if 
disturbed,  he  could  not  recover  damages  it 
the  common  law,  and  that  was  resembled  to 
the  right  of  ao  elector,  which  was  said  to  ha 
only  a  right  of  nctmination.  Bui  the  answer 
to  this  ohjeation  is  plain ;  there  the  law  gives 
the  party  a  remedy  to  recover  the  presentation, 
the  thing  that  was  taken  from  him,  to  which 
he  it  restored  by  tbe  judgment ;  but,  in  tho 
present  case,  there  is  no  posnbility  for  the 
plaintiff  to'  recover  the  thing  he  lias  los^ 
which  was  his  vote  at  the  election,  for  thai 
election  is  over,  and  can  never  be  had  agaiBp 
so  that  the  plaintiff  cannot  possibly  have  any 
reparatran,  unless  it  be  in  damages,  and  this 
sort  of  reparation  the  House  of  Commons  can- 
not give  him. 

It  the  plaintiff,  and  all  other  injured  electors, 
should  be  ohiiced  to  go  to  the  House  of  Com- 
mons for  satisfaction,  it  may  be  reasonably 
supposed,  the  parliament  may  be  dissolved 
bemre  it  could  come  to  his  turn  to  have  his 
cause  heard :  what  would  be  the  consequenct 
of  this?  if  the  pluintiff  mnst  be  thereby  with- 
out remedy,  would  not  tlie  law  be  notoriously 
defective ;  and  yet  none  will  say,  that  another 
parliament  did  ever  take  citgnizance  of  any 
]i\iury  done,  upon  account  of  an  election  to  m 

eeceding  imrhanieut:  but,  suppose  the  next 
ousc  of  Commons  will  determine  it,  what 
endless  work  would  the  Hou«  of  Commons  be 
engaged  in  ?  for,  probably,  the  ensuing  elec- 
tion would  make  as  many  new  questions  aa 
that  which  went  before,  and  \i  hich  the  parlia- 
ment did  not  live  long  enough  to  di8|»atcb. 

As  to  wliat  was  olgecled,^  that  the  same 
matter  msy  come  in  question  in  the  Bouse  of 
Commons,  where  it  iimv  be  determined,  that 
this  plaintiff  hath  no  right ;  so  that  great  con- 
fusion would  arise  from  different  judgments  in 
different  courts ;  it  is  no  more  than  what  may 
happen  every  day  in  Westminster- hall,  where 
the  several  courts  maj*  be  of  various  ouinions 
upon  the  same  question,  and  yet  iit»  nurt  it 
done  to  the  iiidilic  ;  nay,  this  is  no  more  than 
happens  often  in  the  House  of  Commonly 
where  the  risht  of  dection  in  the  same  borough 
is  decided  dnKtfent  ways  in  diflereot  parlia* 
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menti,  ind  they  do  not  think  themielf  es  dkho- 
Doored  bj  it 

Thii  contrariety  of  judgment  cen  nerer  ap- 
pear,  for  the  House  of  Comroooi  ne? er  gives  a 
direct  jud^menl,  on  this  or  that  infridoal 
elector's  right ;  the  Toting  is  either  upon  a 

Soeral  question  of  the  competitors,  or  where 
e  right  of  election  in  the  borough  is  placed, 
whether  all  inbabitauts,  or  those  under  a  par- 
ticular qualification,  or  whether  the  whole 
commonalty,  or  a  selected  number,  have 
Toices,  and  all  these  are  but  ways  and  means 
to  determine  the  right  of  election. 

If  tlie  House  of  Commons  judge  of  the  right 
of  a  uarticular  elector  at  any  time,  it  is  only 
*  pro  ista  Tice,'  so  far  as  it  relates  to  the  particular 
case  before  them  ;  but  surely  the  House  nerer 
thought  the  elector's  freehold  finally  concluded 
thereby,  be<'aii»e  he  is  no  part^  to  that  suit, 
his  rigot  came  not  there  in  question  originally, 
but  consequentially,  in  a  cause  litigated  between 
other  persons,  to  which  he  is  no  party  ;  and  it 
cannot  be  agreeable  lo  right  reason,  or  the 
principles  of  law,  for  a  man's  rigbt  to  be  con- 
cluaif  dy  determined,  in  a  cause  between  other 
parties. 

And,  after  all,  where  is  the  damage  to  the 
public,  if  there  should  be  a  variety  in  the  de- 
termination of  the  House  of  Commons,  and 
the  courts  of  Westminster?  It  is  not  impos- 
■ibie,  in  the  nature  of  things ;  for  the  courts  of 
law  have  great  adtantages,  which  the  House  of 
Commons  want ;  the^  want  the  help  of  juries, 
and  the  power  of  givmg  oatlis,  and  they  ought 
not  to  be  displeased  witn  their  electors,  if  they 
resort  to  courts  provided  with  these  powers, 
finr  anerting  their  right  of  election,  especially 
when  it  is  considered,  that  the  person  whose 
pretensions  the  House  of  Commons  approret 
of,  will  sit  there,  which  is  all  they  are  concern- 
ed in :  They  are  the  elected :  and  it  would  be 
strange,  if  that  should  entitle  them  to  challenge 
the  sole  power  of  deciding  the  rights  of  their 
electors;  which  is,  indeed,  to  chuse  their 
electors. 

It  was  urged  as  a  great  argument  against  the 
maintaining  this  action,  that  it  hadbeeu  ad- 
judged, in  the  case  of  Mr.  Onslow,  in  the  S3d 
year  of  king  Charles  2,  (second  Vent  37,)  that 
BO  action  did  lie  at  common  law  for  a  false 
return  of  a  member  to  sit  in  parliament ;  and 
that  in  the  case  of  Bamardiston  and  Soame,  it 
was  adjud^ped  the  candidate  could  not  main- 
tain an  action  against  the  sheriff  for  a  double 
return ;  and  if  the  person  elected  to  serve  in 
parliament  cannot  maintain  an  action  against 
the  officer,  it  was  urged  d  fariiari^  that  the 
person  electing,  who,  perha|fs,  is  but  a  cobler, 
oufi^ht  not  to  lie  alkiwed  to  haye  such  an  actum. 
It  was  answered,  that  the  law  of  England 
has  no  respect  to  persons :  If  an  dector  be  a 
cobler,  he  is  a  fieeman  of  England,  and  has 
that  great  privilege  belonging  to  him  to  be  re- 
presented in  parliament  It  was  remembered 
with  what  vanety  of  opinion  amonjg  the  jodges, 
that  case  of  sir  Samuel  Bamardistoo  was  de- 
termined, and  what  in  akm  that  jndgmcat 


gave  to  the  House  of  Commona,  to  soch  m 
degree,  that  iu  the  semon  of  parliament  1679» 
a  committee  was  appointed  to  enquire  into  it, 
as  a  grievance.  And  it  was  observed,  that  the 
flreat  design  of  the  act  of  pariiament  made  in 
me  seventh  year  of  the  late  king  (which  waa 
often  mentioned  in  the  debate  of  this  esse  to 
other  purposes)  was  to  cure  the  many  incon- 
veniences srising  from  that  judgment,  and  the 
judgment  in  Mr.  Onslow's  case,  which  only' 
followed  Barnardiston's,  and  waa  judged  upon 
the  authority  of  it.  But  there  is  no  resem- 
blance between  those  cases  and  the  case  of  an 
elector.  In  Barnardistoirs  case  of  a  doublk 
return  of  members,  the  reason  on  which  the 
judgment  was  founded,  was,  that  m  double 
return  was  no  return  which  the  law  look  notion 
of,  but  was  only  allowed  of  by  the  custom  of 
pariiament.  When  an  ofiioer,  who  donbtSt 
makes  a  double  return,  he  submits  to  the  judg- 
ment of  the  House  of  Commons ;  and,  if  lluit 
House  admits  of  such  a  return,  as  they  hni 
often  done,  it  wouhl  be  hard  the  law  atMroM 
subject  a  msn  to  an  action,  for  submitting  % 
matter  of  fact,  (the  truth  of  which  the  officer 
doubts)  to  the  determination  of  those  who  havn 
a  jurisdicfion  of  the  matter,  and  approve  the 
manner  of  such  a  return. 

In  the  other  case  of  a  folse  return  of  a  nMm- 
ber,  several  reasons  may  be  assigned  for  thn 
judgment,  whkh  are  not  applicable  to  the  cnan . 
of  an  elector;  perhaps  it  might  be  becaott 
such  a  return  is  a  manifest  injury  to  every  one 
of  the  electors  (though  principally  to  the  can- 
didate) and  therefore  it  might  mil  within  the 
reason  of  Williams's  case  above-mentioned,  that 
every  elector  might  sue  him  ;  and  therefon 
none  of  them  severally  can  maintain  the  action. 
But  there  is  another  reason  very  obvious,  be- 
cause the  candidate  has  a  proper  remedy  to  re- 
cover his  place,  from  which  ne  is  exduded  hy 
the  false  return ;  the  right  of  election  is  cogniic 
able  in  the  House  of  Commons,  there  he  wfll 
recover  his  seat  in  pariiament,  which  ia  what 
the  taw  has  the  principal  regard  to,  and  there 
is  no  reason  he  should  have  another  remedy 
elsewliere. 

It  is  absurd  to  say,  the  elector's  right  of 
chusing  is  founded  upon  the  law  and  custom  of 
pariiament  It  is  an  original  rigfit,  part  of 
the  cousiitution  of  the  kingdom,  as  much  as  m 
parliament  is,  and  from  whence  the  persona 
elected  lo  serve  in  parliament  do  derive  their 
authority,  and  can  have  no  other,  but  that 
which  is  ^iven  to  them  by  those  that  have  tht 
original  right  to  chuse  them ;  this  doth  nil 
touch  the  jurisdiction  daimed  and  exerciied 
by  tlie  House  of  Commons  to  try  the  right  of 
election  of  their  own  members ;  they  who 
pretend  to  be  admitted  to  sit  there,  ought  to 
make  ont  thdr  right  to  the  House ;  but  tbera 
is  no  ground  to  infer  from  thence,  that  the 
House  hath  power  to  try  or  determine  the 
right  of  other  persons,  who  are  not  their  mem- 
bm,  and  do  not  pretend  to  any  place  unongit 
them. 
Itwusakl,  that  if  this  action  w«re  allowed 
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there  would  be  a  way  fband  out  ibr  the  Lords 
to  let  themselves  into,  to  jud^e  of  the  right  of 
the  members  of  the  House  of  Commons  to  sit 
there,  and  by  parity  of  reason  to  judge  of  their 
own  privileges,  as  if  actions  were  brought  for 
words  spoken  in  the  House  of  Commons,  or 
other  things  happening  in  that  House ;  which 
would  be  of  ill  consequence. 

But  it  was  said  in  the  first  place,  that  this  ob- 
iection  was  little  applicable  to  the  present  case, 
but  it  has  no  reUtion  to  the  sitting  of  that  mem- 
tier,  for  whom  the  elector  who  brmgs  his  action 
|;ave  his  vote. 

And,  secondly,  if  things  are  so  ordered  by 
the  constitution  of  the  English  government,  that 
the  ultimate  resort  in  point  of  judicature  is 
lodgetl  with  the  Lords,  let  the  case  concern 
what  it  will,  when  it  is  brought  before  them  by 
Writ  of  Error,  they  are  bound  to  give  Judg- 
ment one  way  or  other ;  and  as  to  uie  particu- 
lar instance  mentioned,  reUting  to  the  words 
spoken  in  the  House  of  Commons,  it  was  said, 
there  never  was  a  greater  attempt  made  upon 
liberty  of  sfjeech  in  the  House  of  Commons, 
than  oy  the  information  brought  in  the  Riog's- 
bencb,  5  Car.  1,  apinst  sir  John  Elliot,  Denzil 
Holies,  and  Benjamin  Valentine,  esqrs.,  for 
words  spoke  in  the  House  of  Commons ;  they 
pleaded  to  the  jurisdiction  of  the  court,  as  be- 
ing for  what  was  done  in  parliament,  and  there- 
fore ought  not  to  be  examined  or  punished 
elsewhere ;  but  Judgement  was  given  against 
tliem,  and  great  fines  imposed  upon  them  (Cro. 
Car.  181.)  Jn  the  parlwment  which  met  in 
1640,  these  proceedings  were  taken  into  consi- 
deration witli  great  warmth,  and  the  8th  of 
July,  1641,  it  was  resolved  in  the  House  of 
Commons,  that  the  exhibiting  of  that  informa- 
tion was  a  breach  of  the  privilege  of  parlia- 
ment; and  that  the  over- ruling  of  the  plea  to 
the  jurisdiction  of  Uie  court,  and  the  Judg- 
ment, and  all  that  followed  thereupon,  was 
against  the  law  and  privilege  of  parliament, 
and  nnany  other  severe  votes  were  passed.  Thus 
the  matter  rested  till  afUr  the  Keeloration  of 
king  Charles  *Z  ;  but  when  things  grew  to  be 
settled,  and  there  was  leisure  to  consider  the 
consequences  of  former  proceedings,  the  House 
of  Commons  began  to  think,  that  those  votes 
were  not  to  be  depended  upon  as  a  sufficient 
aecnritv,  in  a  case  of  so  high  a  nature,  since 
opon  nberty  of  speech  all  parliamentary  de- 
bates were  founded  ;  and  they  could  not  think 
that  great  privilege  safe  while  so  solemn  a  Judg- 
ment stood  in  force.  Therefore,  in  1667,  the 
consideration  of  this  matter  todc  up  a  great 
part  of  the  session,  and  the  best  expettient  they 
conM  find  out  was,  first,  to  come  lo  a  resolotion 
among  themselves,  that  the  Judgment  siven,  5 
Car.  1,  in  that  case,  was  an  ill^al  Judgment, 
and  against  the  freedom  and  privilege  of  parlia- 
ment; and  then  to  present  this  resolution,  of 
theirs  to  the  Lords  at  a  conference,  which  was 
done  December  the  10th,  1667,  sind  to  desire 
their  ooncnrrenoe.  The  next  day  the  Lords 
ooBcurred  in  the  rssoKitiony  and  at  the  aama 
tioM  (which  was  a  thiaf  aimed  at  and  deaired 


by  the  House  of  Commons)  the  Lords  ordered 
the  lord  Holies  to  bring  a  Writ  of  Error  in  par- 
liament, to  the  end  there  might  be  a  judicial 
determination  of  that  great  point,  which  was 
done  according ;  and  on  the  15th  of  April. 
1668,  that  cause  coming  to  be  heard  in  parlia- 
ment, the  Judgment  in  the  King's-bench  was 
reversed  to  the  great  satisfaction  of  the  House 
of  Commons. 

So  little  did  the  House  of  Commons  enter- 
tain jeak>usies  of  this  kind,  that  they  themselvea 
resorted  to  the  judicature  of  the  Lords,  in  the 
manner  that  has  been  mentioned  upon  so 
weighty  an  occasion. 

It  was  objected,  that  many  inconveniences 
wouki  follow,  if  this  action  were  allowed :  but 
they  were  very  sparing  in  giving  particular  in- 
stances of  those  inconvenieiicies. 

But  nothing  is  plainer,  than  that  by  the 
plaintififs  prevailing  in  this  action  great  incon- 
veniendes  will  be  prevented,  and  lihe  subjects' 
right  and  property  secured  against  the  parttali-* 
ties  and  corruption  of  officers,  who  are  trusted 
in  a  matter  or  so  great  moment,  asthereoeiT. 
ingand  allowing  Sieir  suffirages  upon  elections; 

This  tends  to  encounter  false  returns  in  the 
first  approach,  and  to  have  just  returns  is  all 
the  House  of  Commons  oqg^t  to  desire. 

How  endless  would  the  inconveniences  be^ 
if  this  action  did  not  lie  ?  How  would  occasiona 
of  complaint  be  multiplied  P  The  officers  who 
had  the  return  would  become  the  masters  of 
elections,  and  admit  and  nject  electors  as  they 
pleased  with  impunity ;  for  if  the  electors  are 
only  to  seek  for  a  reomy  before  the  House  off 
Commons,  it  would  be  a  remedy  worse  than 
the  disease ;  the  greatest  part  of  their  cases 
would  never  be  determined  for  want  of  time ; 
and  they  who  could  get  their  cases  heard,  could 
have  no  amends,  that  is,  no  damages  given 
them  for  reoaration  of  the  wrong,  besides  the 
absurdity  or  having,  for  the  most  pert,  the  par- 
ties to  the  injury,  those  who  sit  by  a  falae  re- 
turn, parties  to  the  Judgment. 

So  that  to  den^  this  action,  is  to  deny  the 
benefit  of  the  law  in  a  matter  of  the  most  tender 
concern  to  an  Englishman. 

To  pretend  it  to  be  a  breach  of  privilege  of 
the  House  of  Commons,  Ibr  an  elector  to  seek 
for  remedy  at  law,  if  he  be  wrongfully  excluded 
of  his  vote,  is  very  strange. 

That  certainly  can  never  be  esteemed  a  pri- 
vilege of  parliament,  that  is  incompatible 
with  the  rig:ntsof  the  people.  Every  EngHili- 
man  is  entitled  to  reparation  for  Aie  injuriee 
done  to  his  rights  and  franchises,  in  the  ordn 
nary  and  common  methods  of  ^iustice,  where 
the  juries  .who  try^  and  the  witnesses  who 

S've  evidence,  are  to  be  upon  their  oaths; 
agna  Cbarta,  cap.  39,  is  very  express.  No 
freeman  shall  be  disseised  of  his  freehoM,  or 
Ubertiea,  or  free  customs,  unless  by  the  law- 
ful jedgmant  of  hb  peers,  or  by  the  law  of  the 
land. 

By  the  lawful  jadgmant  of  the  Peers,  in  the 
caae  of  a  comasooer,  is  meant,  by  a  jury  ef 
lawful  men  apon  thdr  oaths. 
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irofwba  iDJOKd  in  tuch  «  bimbot  h  Ibt 
riMBtHrin  tbiiMtMD  litth  bmto,  m  dih  Cib 
H7  Ihu  fcr  Itgtm  terrm,  bv  th»  hw  of  tiM 
lul,  b«  Mn  b*m  •  icPMd'y  for  Mti^KtiiHi, 
wd  wiiniig  his  rigltt  in  the  HouM  of  Cm^ 
BWM ;  if  (ban  bi  u j  Midi  hv,  it  wm(  In 

tMe  fiTW  Mn  MMti  a  raDOdy, 

commMi  law,  bectuie  that  ii 

imntMooml 


PToeet(&ngi  in  Uie  Citat  Ct^e 
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prec«l«i(  Mn  bt  prodoOTd,  lb 
npoa  (Mh  an  oeetini.  Hi 


IbalM 


n  applj  le 


Upon  the  14th  itj  of  Jaoinry,  170i,  the 
HouN  of  Lordf  icfcrted  the  judifmrat,  and 
gave  judgment,  that  the  ^ntiff  abeuU  n- 


X  LoBiM  vrnt  THE  Cise. 


Cm 


htsrMa(*ed  bytba  Loidi  yiilail  and 
«l  in  pariiaBaBt  HHabM,  ibM  b«  Hn 
n  kwtortbia  ktogriMa,  mry  frMbeUer, 
bv  panM,  bating  a  rigU  to.gm  bii 
tt  iIm  cIcGliM  «f  iMmbMi  to  wrta  ia  par- 
ornH,  and  b«iv  iriHiiR}'  4enM  or  bwdated 
- .  JO  do  br  ibtt  oOetr  who  ongbl  ta  Kewre 
*•  Hsa,  ■■;  DMiattto  an  actio*  in  tba 
ftntM**  eaarta  agaiaat  Meh  efiew,  to  OMert 


tmnmlia  jMrtiaiHnt  —imWid,  that  tb«  a» 
HMBg,  that  a  panao  baviw  a  itebt  la  gin 
Ui  voia  at  an  riectioa,  and  Mng  Eindtred  ■ 
■B  do  b«  tha  oOeer,  wba  aofbt  to  taba  iha 
•aoiav  H  whboM  raoMdj  for  aweb  maagb; 
tfie  Dnbaai;  eainae  af  law,  it  dMlructirc  «f 
tta  ptvparty  of  Um  tabjae^  i«aiiMi  tba  !!«•■ 


toiuUaal 

to  Ibeb-  artimry  will  nod  [luian. 

«  It  i«  raaolred  by  tba  Lorda  apMti 
•mpanl  bi  paiiiaBeat  aHanbM,  thai 
•tai^  Hanbew  Aabbrfoillr  of  a  breaeh  of 
frivilafaartbeSDwaaarComiiiaaB,  for  pm- 
aecntiiig  m  action  aijaiaal  tba  eanrtaMra  of 
Ayleabary,  for  not  fecwriMr  bit  Vols  al  an 
ahttiaa,  after  be  bad,  intbalaowa  aadprvfcr 
■Mtboda  of  law,  dNBiBed  a  iadgmeat  la  par- 
Maiiwiit  for  reoorerj  af  bia  damafaa.  it  an  m- 
praoHhaiad  BUempt  ujwd  tbe  ludloauir*  af 
paritament,  aiul  it  la  adhd  ta  ajhjtct  tbe  law 
af  Enghod  10  tbe  Toiaa  of  tbe  Hoiiae  of 

COBHUOBa. 

*'  It  i*  raaohtd  by  the  Lord*  tyiriliMl  and 
tiDiMnI  in  pariiamcDt  dwemMcd,  tliat  the  d^ 
iBinb^  etetwi  ftum  piif«iiilin  BLliona  id 
Aaotdtoary  coanrof  law,  wbne  dtay  are  da- 
prired  of  their  right  of  rouag,  ami  lerrifjiair 


be  a  breaeh  of  pririlegaul'iba  Honaeaf  C<hd- 
moni,  ii  a  mtnifett  aMumiag  a  power  la  iNn- 
Ireul  the  law,  u  hinder  lbs  coBrta  ef  JMlie*, 


I  arfaitnry  Vote*  of  the  Hanae  of  Ceaf 

The  Dechntiona  and  leaily  of  die  Rooaa 
of  Commeoi  to  Aibby,  had  nnt  that  effirct  aa 
onwht  barr  bam  ovpeaad  ;  for  before  ibr  then 
foluwing  traaiont,  not  tnlT  eXaeuUno  wa* 
taben  out  upon  the  nid  Judgment,  but  Mr. 
Head  broii^t  actions  of  like  natore  for  John 
Paly,  John  Oriat,  John  Paton,  jim.  Uearf 
Bane,  and  Daniel  Hone,  fite  otter  iohata- 
lanla  of  Aylnbury,  for  being  denied  tbcir 
Toira  at  the  rlectioa  of  membera  to  terra  ia 

ErIianieDt  for  ibe  laid   boraagt)   oC  Aylaa- 
ry ;  of  which  cmnplaiut  beiMc  Bada  In  tba 
Heoae  of  COMBooa,  they  pnoixded  aa  foU 


All  thb  Pkockidinos  im  BU.Anoir  to 

THK    ATLiaBUKT-Mill(   COMHITTKO 

ST  THK  House  of  Cohmoks  :  with 
TBI  IUpost  of  THK  LoniM  3wtm^ 

NAIq    AMD  TBI     RxFOBTS     OF     TR> 

CoMFBiaNCBa   Aim  or  ths   Frbs 

CoMFBXENCB.' 


Nlaw,  fnnn 

iog  in  tucb  caaea,  If  fMlag 


Head,  an  attotaay  at  law, 

Iba  Cauaa  eg  AMj  and  Whitaj  and  otbem 

(ut  MipraJ  >Bca  the  latt  atn' 

otaM,  aad  takaB  tba  dcfondBBiB  ii 

breaahoftlMpririlagrafthn  Boota: 

Ordered,  That  tba  mMler  of  tba  laid  CeS' 
akiat  be  beai4  al  tbe  bar  of  tbia  BoMa  i^aa 
Tboraday  moniiDg  nezL  Otdered,  Tliat  tba 
■ad  Robert  Head  da  atteBd  tbii  Hooae  upaa 
Tfaaraday  MOiBtug  n«t 

Jftv.  SS^-Tba  cnler  of  (he  day  being  read 
for  tbe  bearing  tba  aoatler  of  the  »*— r'"''!' 
agitvl  HobanMaad,  an  aUoraey  at  law,  for 
Mring  preceadad  ia  tbe  Canae  of  AabKy  and 
White,  and  olhcrm,  tinoa  tba  latt  acMoa  aT 
pariianxat,  and  lakaa  iha  dtfoodaalt  ia  as*' 
cation,  in  bnach  of  tbe  prinlaga  of  lUi 
Uouk:  On)at«d.  That  tbelMBriBg  tbe  laid 
cooiphuDt  be  adjogniad  onlil  Tiwaley  aaveo- 
oifht.  That  the  leid  Rabart  Head  Jo  attend 
ibie  Hcuae  upon  TaeMky  tevanagbl. 

A  fnnber  Coivplaint  heiog  made  to  iha 
Hooae,  That  rinee  the  fUaulariona  ef  ibia 
Haua  tba  lait  aaami,  npon  Ibe  Coae  if 
Aibby  and  WUto,  tbM*  bad  baan  aerar«l  natr 
aetiaaa  brought  by  Jabn  Paly,  John  Oriai, 


•  HartiiH  13  die  Uartii,   ir04.    .Ordered, 

Tbatall  ibc  Pnieeadhiga  in  relatien  ta  lb* 

AylMbwy-Hen,   nNmnhted   bv  Ona  Howat 

■    •"       [t  of  lb--    UhxIb''  JoBnMl,  mt 

CaBlr>f«u>«,  aad  af  Ike  Praa 

'   tii.  -Ur^rad,  That  Kr. 

tbr  PriiM  aT  tteaaM 


gpiaiter  do  appaint 
lUaadtagBBidHai 
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John  Paton,  junior,  and  Henry  Basse,  and  ffis  apnd  Westm'  in  Com'  Mid*  I'lnannrit  onod- 

prosccuted  by  the  said  Robert  Mead,  against  dam  Brefe  ipsios  noper  UeiB^is  tunc  Vic'  Cum* 

the  constables  of  Aylesbury,  in  breach^  the  Bucks  pred'  direct'  recitando  quod  diet' nuper 

privilcjj^e  of  this  Ilouse.  *  Ordered,  That  the  Rex  de  ad? isamento  et  assensu  Concilii  sui  pro 

in.itterof  the  said  complaint  be  also  heard  at  quibusdam  ardnis  et  ur^niibus  netfotiis  eund* 

the  bdr  of  this  Ilouse  upon  1^ae84lay  seren-  nuper  Regem  Statum  et  Defensiouem  Rejifni 

ni(rht.    That  the  saiil  John  Paty,  John  Oriat,  sui  An^r'   et   Ecclesie  Ang^licane   coocenien* 

John  Paton,  jun.  and  Henry  Basse,  do  attend  quoddam    Parliamentum  suuro  apud  Ci? itat' 

this  Hooaie  upon  Tuesday  sevennigrht.    That  suam  Westro'  sexto  die  Februarii  tunc  prox' 

copies  of  the  ori<rinal  Declarations  in  the  said  futur'  teneri  ordinavit  et  ibidem  cum  Prelatia 

actions  be  laid  before  this  House.  Magfnatibns  et  Pruceribus  dicti  Regni  sui  coU 

M,r.  M.-Ordere.l.  That  Daniel  Homo,  •  I?3!!?"..!ll'T..**r-'~';'"n  ""b"*"'  rTn**** 

pWntiff  in  one  of  the  actions  brousbt  aifoinrt  'Z^J'iLl^.^'f  ",5"**  f^f^'V* 

the  consuble.  of  Aylesbury,  of  which  ^m-  P"^P''  *"""*  »■'?."''««»'  V>^  <«»»  P*^''-, 

«i-:_. .-.- i«  »_  .u-  u ;... -  ..^....i...    A^  niatwne  in   prox'  Coin'  ruo  iKwt  reception' 

paint  wa.  made  to  the  Hoiwe  yesierdajs  do  ,j„^,  B^efi.  tenend'  de  die  Jt  loco  p^dicf 

attend  th..  House  upon  Tuesday  sevennight.  ,j^  „„;,„  g,^jj,  ^j^^^  ^,^,  y^P^  ^ 

Dec.  5. — The  orders  of  the  day  being  read  discretes  Com'  pre<l'  et  de  qualibet  Ciritate 

for  the  hearing  the  matter  of  the  complaints  Com' ^11  ins  duos  Cives  et  de  quolibet  Burgo 
of  sereral  breaches  o 
Robert  Mead,  John 
Paton,  jun.  Henry 

and  for  tlieir  atteudini<  this  House :  the  ser-  inde  edit'  et  provis.  eligi 
jeant  at  arms  was  called  upon,  to  gi?e  an  uc-  Militum  Civium  ct  Burgensium  sic  eligend'  in 
count  of  what  bad  been  done  for  the  sum-  qaibusdam  Indentur'  inter  ipsnm  tone  Vic'  et 
moning  of  them ;  and  he  acquainted  the  iilos  qui  hujusmodi  Election'  interforent  inde 
House,  that  his  messenger  had  bmn  at  Ay  les«  conficiend'  licet  hujusmodi  eligend'  presentes 
bury,  and  left  a  copy  of  the  order  at  Mr.  forent  vel  absentes  inseri  eosq;  ad  dictoa  diem 
Mead's  house,  and  at  his  chamber  in  Thavies-  et  locum  venire  faceret  Ita  quod  iidem  Militei 
Inn,  but  that  he  does  not  attend ;  but  that  all  plenam  et  sufficien'  Potestatem  pro  se  et  Com* 
the  other  person^  bad  been  summoned,  and  do  monitate  Com'  illius  ac  dicti  Cives  et  Bur- 
attend,  gensea  pro  se  et  Communitate  Cif  itat'  et  Bur- 

And  thereupon,  Mr.  Arthur  Crabb  was  called  gor'  pred'  divisim  ab  ipsis  haber'  ad  taciend'  et 

for,  and  brought  in  with  the  mace  to  the  liar,  consentiend'  hiis  que  tunc  ibidem  de  Communi 

who  said  :  that  he  was  attorney  for  the  late  ConciP  dicti  Regni  iiisius  .nuper  Regis  (favento 

constables  of  Aylesbury  in  Ave  several  actions,  Deo)  contigerent  onlinari  su|»er  nc^otiis  ante- 

at  the  several  suits  of  John  Paty,  John  Ovist,  dictis  Ita  quod  pro  defectu  potestatMiiyusmodi 

John  Paton,  junior,  Henry  Basse,  and  Daniel  sen  propter  improvidaui  Election'  Militum  Ci- 

Jlorne :   and  that  he  did  serve  Mr.  ll«>bert  viam  aut  Burgensium  pred'  dicta  negotia  in- 

Mead,  the  6th  of  I^Iarch  last,  with  the  Reso-  fecla  non  remanerent  quovismodo  et  Election' 

lutions  of  this  House  of  the  last  session  of  ill'  in  plen'  Com'  ipsius  tunc  Vic'  fact'  distincta 

parliament,  relating  to  the  Proceedini;s  in  the  et  aperte  sub  Sigillo  suo  et  Sigillis  eorom  qui 

cause  of  Ashby  and  White  and  others,    by  Election'  ill'  interforent  eidem  nuper  Regi  in 

Ifiving  him  a  copy  thereof,  and  shewing  him  tunc  Canoellar'  sua  ad  diet'  diem  et  locum  cer- 

the  Resolutions  signed  by  the  clerk  of  this  tificaret  indilate  remitten'  eidem  nuper  Regi 

House:  and  that  he  afterwards,  viz.  the  ] 0th  alteram  partem  Indentur'  pred'  eidem  Brevi 

of  June  last,  had  from  Mr.  Mead  oopies  of  cons'  una  cum  Brevi  illo.       Quod   quidem 

five  Declarations  in  the  said  actions,  viz.  one  Breve  postea  et  ante  preilictum  sextum  diem 
from  Mr.  Mead  himself,  and  the  other  four  |  Febr'  in  Brevi  pred'  motional'  scil'  vicesimo 
left  at  his  house,  which  Mr.  Mead  arterwurdf  '  nono  die  Decemb'  Anno  duodecimo  sup'  dicto 

owned,  and  that  he  paid  Mr.  Mead  for  them  all.  apud  Burgum  de  Aylesbury  in  dicto  Com* 

And  the  copy  of  the  Declaration  between  Bucks  cuioam   Roberto  Wecnlon  Arm'  adtuno 

Paty  and   White  ct  al'  was  read,  and  is  as  Vic  ejusd'  Cum'  Bucks  deliberat'  fuit  in  furnia 

followeth:*  Juris  cxeqnemi'  Virtute  ciijus  quidviii  Brevis 


Paschoe,  Anno  Tertio  Annie  Reginte. 


predictus  Rnbertus  Weeduu  Vic'  Com'  Bucks 
pred'  ut  prefertur  tunc  et  ibidem  exist eu' postea 

^*ft   ABkt^  ••■•A.Ik.*'     ao^tivam    .I.a..v.    T^Alkr.iti.'  a#«il'  <.4_ 


BuckN,  M.  Johannes  Paty  queritur  de  Will'o  ■  et  ante  preilict'  sextum  diem  Fehruar'  scil'  tri- 
White,  Ric'o  Talboys,  Will'o  Bell,  et  Ricarda  cesimodteDeocmb'  Anno  duodecimo  sup'  dicto 
Heydon,  in  Ciistmr  Mar'  &c.  pro  eo,  viz.  ouod  fipud  Burgum  de  Aylet^bury  pred'  in  dicto 
cum  vicossi  mo  sexto  die  Decemhris  Anno  R«g*  Com'  Bucks  frcit  qmnldam  preceptum  suum 
pi  Doui'  Williel' Tertii  miper  Regis  Ang*  Afu  iu  Scriptis  sub  Sigillo  ipsius  Roberti  Weedon 
duodecimo  e  Cur'  Cancellar'  ipsius  nuper  Re-  i  Officii  sui  Vic'  Com'  Bucks  pred'  Consulmku'* 
^ .  — . =trr^    Burgi  de  Aylesbury    pred*   direct'  (recitand* 

*  This  Declaration  of  Paty  relates  to  the    diem  et  locum  Parliameuti  pred'  tenend'  pe- 


aty 
un 
palled  in  the  12th  year  of  Us  iatc  fuyeaty 


election  of  members  to  serve  m  the  p&riiamciil ,  rinde  eos  requiren'  et  eis  in  iruindato  dans  quod 

tis  iaic  Aiyeaty'a    facta  Prodamatione  infra  Burg'  pred'  de  dia 


ireign. — Former  edilios. 
VUU  XIV. 


et  loco  10  eodem  Precepto  recUai'  causareut 
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Proceeimgt  m  ike  Great  Can 


tsoi 


ribrre  «t  iniliffercnter  eligi  (loot  BumnfM 
Bor^ri  iir  de  difcrctioribiis  tt  magis  tumcieii' 
per  i|iso«  qui  huJOTmoiIi  IVocltmariom  inter- 
Ibrent  juiU  form'  HtAtnt'  in  talib*  casib'  Hit'et 
pro^ii*  ct  nom*  dictor'  Bur^rnM*  sic  fleet*  licet 

fretentoii  foreot  ? el  abcentes  iiiKeri  in  qiiibufd' 
odeDtiir'  inter  dictum  Vic'  et  illos  qui  habereiit 
interewe  in  bujnini'  Election'  et  qufnl  eoe  ve* 
nire  ikcerent  ad  diem  et  locum  in  eodcm  pre- 
cept' recitat'  Itaquod  dicti  Burgenses  liaberent 
plen'  et  sufficien*  poteatat'  pro  ae  d  Commu- 
ttitmte  Bur)ti  pred'  ad  faciend*  ct  consentiend' 
in  que  tunc  ibidem  de  com'  Cimsilio  dicti 
Regni  (fbvente  Deo)  contigerent  ordinari  tup' 
nesrotiia  antedict  ita  quod  pro  defectu  hnjim- 
uodi  potestat'  aut  propter  impru? idam  Election' 
Burgenaium  pred'  dicta  negpotia  infecta  non 
remaner'  Et  quod  election^  imlilnlc  eiilcm  tune 
Vic*  cortilicarent  mitiend*  eidem  Vic'  alteram 
partem  Indentur*  predict*  Precept'  annex'  ot 
idem  Vic*  eandem  ccrtiticnret  dicto  nup*  Regi 
in  Cancellar'  sua  ad  diem  et  locum  predict' 
Qu«m1  qiiidem  Preceptum  |>ostea  et  ante  pre- 
dict' Bcxinm  diem  Ft'bruarii  soil*  codcm  trice- 
•imo  die  Deoenib*  Anno  duodecimo  tnp*  diet' 
ipud  Burgum  de  Aviosliury  preil'  in  dicto 
C^on.'  Bucks  e iwlem  iVill'o  White  Ric'o  Tal- 
boys  Will'o  Bell  et  Uic'o  Hcydon  adtunc  ct 
usoue  ail  et  post  retom'  ejusdem  Brevis  Con- 
staoular'  Burgi  de  Aylesbury  predict'  ezisten' 
in  forma  Juris  ezequeod'  delibcrat'  fuit  qnibns 
ouidem  \Vill*o  White  Ric'o  Talboys  Willo' 
Bell  et  Ric'o  Ileydon  ratione  Officii  sui  pred' 
Constabular'  Burgfi  pred'  executio  Precepti  ill* 
de  jure  adtunc  et  ibid'  pertinnit  Virtnte  cnjus 
qniuem  Precepti  ac  Vigore  Brevis  pred'  Bur- 
ffenses  Burgi  pred'  existen'  in  ea  parte 
dcbile  preinoniti  postea  et  ante  predict'  sex- 
tum  diem  Februarii  scil*  sexto  die  Jan'  Anno 
duodecimo  sup'  dicto  apud  Bufpum  de  Ayles- 
bury pred*  coram  eisdeiu  Will  o  White  Ric'o 
Tslboys  WilPo  Boll  et  Ric'o  Ileydon  Con- 
stabular' Burgi  predict'  aiispmblaV  fuer'  ad 
duos  Bur^fenscs  pro  Btirgo  ill*  eli{|^nd*  sccund* 
ezigentiain  Urrvis  ct  Precepti  pred*  ac  durau' 
lissoniblation'  ill'  Qd  intention^  ill'  et  autrqiiam 
hujusmodi  duo  Buij;enses  Virtnte  Brevis  et 
Precepti  pred'  electi  fuer*  Kcil'  die  et  Anno 
vlt'  sup*  diet'  apiid  Bnr|:'  de  Aylesbury  pred' 
in  Com'  pred'  idem  Johannes  l^lty  adtunc 
et  ibidem  existen'  Burgeii'  et  Inhabilan'  Bur^ 
predict*  et  eleemoainas  ibidem  non  reci- 
pieti'  sed  dcbite  quaiificat'  et  intitiilat*  existen' 
ad  sufirajrium  suum  ad  eligond*  duos  Bur- 

Smses  pro  Burgo  pred'  secundum  exigentiam 
revis  et  Precepti  pred*  dand'  coram  eisdem 
WiU'o  White  Ric'o  Tkiboys  Will'o  Bell'  et 
Hic'o  Hey  don  quatuor  Constabular'  Burgi  ill' 
quibus  time  et  ibidem  debite  pertinnit  ad  Bufihi- 
gium  ii>sius  Jobaunis  Pnty  de  et  in  nremiisb 
capiend'  et  allocand*  parsl*  Tuit  et  obtnlit  tnffra- 
giuni  suum  dare  pro  digend'  Tfaomam  Lee 
Bar'  et  Mimon  Mayne  Ar'  duos  Bnigensea  pro 
Parlianento  ill'  Virtuteet  secundum  exi^- 
tiam  Brevis  et  Precepti  pred'  ao  snflTragium 
Ipsius  Johannis  Pftty  adtuuc  et  ibidem  de  jure 
itbait  ftdmitti  ct  prad'  WiU'oi  White  Ric'us 


Tbiboyt  Will'us  Bell  et  Ric^n  H^doa  aio 
Constabular*  Bur^fi  pred'  tunc  et  ibidciB  ezis- 
ten* adtunc  et  ibidem  requisit'  fuer'  per  ipsomf 
Johan'  Paly  ad  anflTragium  ipsius  Johan'  Patj 
pred*  in  premissis  recipiend*  et  altaeand'  iidem 
tamen  Will'us  White  Rie'ns  Talboys  Will'im 
Bell  et  Ric*us  Hey  don  adtunc  et  ibiden  nt 
prelertur  Constabular'  Bin^   pred'  existen* 

Sremissoruro  non  ignari  sed  maebinan'  et  fran- 
nlent'  et  malitiose  intenden'  eundem  Johaii* 
Paty  in  hac  parte  dampni6eare  et  de  PriYilecio 
suo  de  et  in  premissis  pred'  impedire  et  totalit* 
frnstrare  undem  Johan*  Paty  suffragium  suum 
in  ea  parte  dare  adtunc  et  ibidem  olatruxer'  et 
adtunc  et  ibidem  penitus  recusarer'  ad  eundem 
Johan*  Paty  suflragium  suum  pro  digend'  dixM 
Burgenses  pro  Burgo  ill'  ad  Parliament'  pred* 
dare  permitteud'  ae  suffragium  ipsius  Jotmn* 
Paty  pro  Electione  ill'  non  receper'  neq;  allo- 
eaver'  Ae  duo  Burgenses  de  Burgo  ill'  pn^ 
l^irliament*  pred'  (predicto  Johanne  Pkty  sio 
nt  prefertur  exclus*)  sine  aliauo  suffragio  ipdut 
Johannis  Paty  adtnne  et  ibidem  Virtnte  Brerit 
et  Precepti  pred'  electi  fuer'  in  enerration* 
pred'  Pnfileg'  pred'  Johannis  Ptoty  de  et  id 
premissis  pred'  L'nde  idem  Johannes  Paty  dicit 
quod  ipse  deteriorat'  est  et  dampnum  habet  ad 
valentiam  ducentar'  Kb'  ac  inde  prodocit  Sec- 
tarn,  &c. 

J.  ToMsox.  pro  Quer.  ?  pu-,»  ju 

Crab  per  Ja.  Close,  pro  Def.  $  '^^  *^ 

The  other  I>eclaratioiis  were : 

Johannes  Of  iat,        \  /  Thos.  Ray  5r 

Johannes  Patoojun.f  1  arConstabv- 

Henry  Bas«»,  (  '^^  )  lar*  Bui^  d» 

Daniel  Home,  I  f   Aylesbury. 

And,  muiaiii  nmUndU^  were  the  same  with 
the  ftbrmer  Decbrations  against  White  and 
others.* 

Which  copies  of  Declarations  the  said  Mr. 
Crahb  produced  to  the  House,  together  with 
notice  in  writing  from  the  said  Mr.  Mead,  the 
2Sd  of  July  last,  that  he  would  tiy  one  of  tlie 
said  actions,  but  not  the  other  four,  at  the  then 
next  assizes.  And  then  he  withdrew.  And  the 
notice  was  read.  And  the  copy  of  the  decla- 
ration between  Paty  and  White  et  al'  was 
also  read,  and  is,  Ace. 

Then  the  said  John  Paty,  John  Oriat,  Johit 
Paton,  jim.  Henry  Basse,  and  Daniel  Home, 
were  severally  called  to  the  bar,  and  examined, 
an«l  then  nitlidrew. 

Resolved,  That  it  appears  to  this  Bouse, 
that  John  Phty  of  Aylesbury  has  been  guilty 
of  commencing  and  prosecuting  an  action  at 
common  law  against  William  White,  and 
others,  late  constables  of  Aylesbury,  for  not 
allowing  his  Vote  in  the  election  of  membefs  to 
serve  in  parliament,  contrary  to  the  declaration , 
in  fatfh  contempt  of  the  jurisdiction,  and  in 
breach  of  the  known  piivileges  of  this  Hoose. 


*  Th<»se  Dedarations  reUte  to  the 
of  members  to  serve  in  the  parliament  called 
hi  the  first  year  of  her  present  majesty's 
TdgQ.— Former  Edition.  ' 
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iifAskhy  and  White. 


That  it  aDpean  to  this  House,  that  John 
Oviat  of  Aylesbury  has  been  (piilty  of  com- 
meocing:  and  prosecuting  an  action  at  conomon 
law  against  Ihe  late  constables  of  Aylesbury, 
(or  not  aJlowiu^  his  Vote  in  the  election  of  mem- 
bers to  serve  in  parliament,  coutrarjr  to  the 
fleclaralioii,  in  high  contempt  of  the  jurisdic- 
tion, and  in  breach  of  the  known  privileges  of 
this  House. 

That  it  apjpears  to  this  House,  that  John 
Paton,jun.  of  Aylesbury,  has  been  guilty  of 
commencing  and  prosecuting  an  action  at  com- 
mon law  against  the  late  constables  of  Ayles- 
bury, for  not  allowing  his  Vote  in  the  election 
of  members  to  serve  m  parliament,  contrary  to 
the  declaration,  in  high  contempt  of  the  juris- 
diction, and  ill  breach  of  the  known  privileges 
of  this  Hou&e. 

That  it  appears  to  this  Hcuse,  that  Henry 
Basse  of  Ay leslmry,  has  been  guilty  of  com  • 
menciiig  and  prosecuting  an  action  at  common 
law  agamst  the  late  constables  of  Aylesbury, 
for  not  allowing  his  Vote  in  tlie  election  of 
members  to  serve  in  parliament,  contrary  to 
the  declaration,  in  high  contempt  of  the  juris- 
xliction,  and  in  breach  of  the  known  privdeges 
of  this  House. 

That  it  appears  to  this  House,  that  Da- 
niel Home  of  Aylesbury,  has  lieen  guilty  of 
commencing  and  prosecuting  an  action  at  com- 
mon law  against  the  late  constables  of  Ayles- 
bury, tor  not  allowing  his  Vote  in  the  election 
of  members  to  serve  m  parliament,  contrary  to 
the  dechuration,  in  hi^h  contempt  of  the  juris- 
diction, and  in  breach  of  the  known  privileges 
of  this  House. 

That  it  ap()ears  to  tliis  House,  that  Robert 
Mead  has  been  guilty  of  soliciting  and  prose- 
cuting (as  attorney  at  law)  divers  actions  at 
common  law  against  William  White  and  otliers, 
late  constables  of  Aylesbury,  for  not  allowing 
divers  Votes  in  tlie  efecUon  of  members  to  serve 
in  parliament,  contrary  to  the  declaration,  in 
hijg^h  contempt  of  tlie  jurisdiction,  and  in  breach 
cfthe  privilqi^es  of  this  House. 

Ordered,  That  the  said  John  Paty«  John 
Oviat,  John  Paton,  jun.  Henry  Basse,  and  Da- 
niel Horne,  be,  for  their  said  ottcnce,  committed 
prisoners  to  her  majesty's  gaol  of  Newgate; 
and  that  Mr.  Speaker  do  issue  his  wanants  ac- 
cordingly. 

Ordered,  That  the  seijeant  at  anna  at- 
tending this  House  do  take  care  that  the  said 
varrants  be  executed. 

Ordered,  That  the  said  Robert  Mead  be, 
lor  his  said  offence  taken  into  the  custodv  of 
the  aeijeaat  at  arms  attending  this  House." 

Feb.  1,  1705.— Ordered,  That  the  keeper 
of  Newgate  do  to- morrow  monimg  bring  to 
this  House,  John  Paty,  John  Oviat,  John  Pa- 
tQB»  jun.  Henry  Basse,  and  Daniel  Home, 
comoiitled  by  this  House ;  and  that  Mr. 
Speaker  do  iauie  hia  warrant  or  warrants  ac- 
cordingly. 

Feb.  2.  The  House  Wng  informed,  That 
tbe  kecfier  of  Newgate  attenlad,  acovdiiw  to 
«idtri  with  jQhn  Paty»  Job*  Qviat»  John  nr 
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ton,  jun.  Henry  Basse  and  Daniel  Horne,  com- 
mitted by  this  House,  several  of  them  were  se- 
verally called  in  and  examined,  and  then  with- 
drew. And  also  the  keeper  and  his  clerk,  and 
turnkey,  one  Edward  Hill,  Mere  called  in  and 
examined,  and  then  withdrew. 

Ordered,  That  the  said  John  Paty,  John 
Oviat,  John  Paton,  jun.  Henry  Basse,  and 
Daniel  Horne,  be  remanded  |irisoners  to  her 
majesty's  prison  of  Newgate ;  and  that  Mr. 
Speaker  do  issue  his  warrants  accordingly. 

Feb.  24.  The  House  being  informed.  That 
there  have  been  endeavours  to  bring  a  Writ  of 
Error,  on  the  proceedings  in  the  court  of 
Quecn*8-beuch  upon  a  Habeas  Corpus  granted 
there  for  the  persons  committed  by  this  House 
to  Newgrate  tor  breach  of  their  privilege,  aud 
thereby  to  bring  the  commitments  of  this 
House  under  the  examination  of  the  House  of 
Peers  ;* 

Resolved,  Tliat  an  humble  Address  be  pre- 
sented to  her  miyesty,  humbly  to  lay  before 
her  majesty  the  undoubted  right  and  privilege 
of  the  Commons  of  England,  in  parliament  as- 
sembled, to  commit  for  breach  of  brivilege ;  and 
that  the  commitments  of  this  House  are  not 
examinable  in  any  other  court  whatsoever : 
And  that  no  such  Writ  of  Error  was  ever 
brought,  nor  doth  any  Writ  of  Error  lie  in  this 
case.  And  that  as  this  House  hath  expressed 
their  duty  to  her  majesty,  in  giving  dis{>atch  to 
all  the  supplies,  so  they  have  an  entire  cond- 
dence  in  her  majesty ^s  goodness  and  justice, 
that  she  wdl  not  jpre  leave  for  the  bringing 
any  Writ  of  Error  in  this  case ;  which  will  tend 
to  the  overthrowing  the  undoubted  rights  and 
privileges  of  the  Commons  of  England. 

Ordered,  That  the  said  Address  be  present* 
ed  to  her  majesty  by  such  members  of  this 
House  as  are  of  her  majesty's  most  honourable 
priry  council. 

Resolved,  That  whoever  has  abetted,  pro* 
moted,  countenanced,  or  assisted  the  proseca- 
tion  of  the  several  Writs  of  Habeas  Corpus, 
brought  for  the  prisoners  committed  by  this 
House,  and  since  tlieir  being  remamled,  have 
endeavoured  the  procuring  Writs  of  Error,  are 
guilty  of  conspiring  to  make  a  difference  be- 
tween the  Lords  and  Commons  in  parliament 
assembled,  are  disturbers  of  the  peace  of  the 
kingdom,  and  have  endeavoured,  as  far  as  in 
them  lay,  to  overthrow  the  rights  and  privi- 
leges of  die  Commons  of  England  ui  parliament 
assembled. 

Ordered^   That  a  committee  be  appointed 

*  What  incensed  the  Commons  yet  more^ 
was  the  behaviour  of  John  Paty  and  John 
Oviat,  two  of  the  prisoners,  who  thinking  them- 
selves wronged  in  their  being  remanded  to 
Newgate,  humbly  petitioned  the  queen  for  a 
Writ  of  Error,  in  order  to  bring  the  judgment 
of  the  court  of  Queen's-bench  before  her  ma- 
jeaty  in  parliament.  The  Commons  were  no 
aooner  infbtrmed  of  these  Petitions,  but  they 
made  the  above  Votca.  ABoala  of  queen  Anne, 
vol.  3,  p.  189. 
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to  ezam'tne  wliat  prrwins  hare  been  mncerncd 

inMilicilinc  nnMecuting,  orpleaJitif;,  upon  llie 

Writi  of  Hahru  Cin-pui,  orVVritiur  Error,  on 

ilie  behalrul'thf  persons  committed  tnNeirgate', 

for  breach  of  tlie  privilege  of  ihia  Ilouie :    or 

wfaal  ullier  persoaa  EiaTe  |in»noted  or  abetlud 

tlw  aaoie.     Aud  a  commiltec  wu  acoordinglj' 

•ppointed. 

Feb.  96. — Sir.  Secretary  Heilfrrs  aoaaainted 

e  IlouM  that  their  Aililim  of  Ualurday  last, 

relatiun  to  the  W'Hla  of  Error  therein 


Ibe  Il< 


liODol.  haring'  bcru  iirraeDted  to  her  fnajeatj, 
accordint;  to  IheOrilcr,  her  majesty  wu  pleaied 
to  give  this  graciom  auawer : 

*'  Her  majoly  is  much  troubled  to  find  the 
noose ofCommomof  Of -'-■'-■  "■ 
the  (Vriis  of  Krror  men 

is  agHiiiht  their  priTilcgcs  ;  of  which  her  ma- 
jeMy  willalivnvs  l>e  as  tender  as  of  her  own  |ire- 
ro^iire ;  anil  lliercfore  the  Houmi  of  Com- 
■nuDt  may  depend,  her  majesty  will  ant  do  any 
thing  to  yive  ibem  any  jiitt  uccasiini  uf  rum- 
|datot;  but  this  ntatler,  feiiitinK  to  the  courte 
uf  jadicisl  proceedings,  tieing  of  the  higiieit 
importance,  her  majesty  tliinka  it  necessary  to 
weigh  and  coaaiiler  very  carefully  what  may  be 
proper  for  her  lo  do,  ia  a  thing  of  ao  great  a 
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justice  Holt's  chamber,  to  consider  what  Wtry. 
diontil  he  maile  of  the  Remittitur. 

no11in:;iihcad,  b  ineuenger  attending  this 
House,  informed  the  comiDittee,  That  be  e«- 
ileaTourrd  In  Hrre  tlie  auinmona  upon  Hr.  Lett 
of  Clenieut's-inn;  but  not  meetiof;  trilh  bipi( 
he  shewed  his  cleric  the  origtnal  order  of  cnnt- 
muns,  which  liis  clerk  refused  to  read ;  diere- 
upun  he  offered  him  a  copy  of  it,  which  he  i«- 
ftised  to  receive :  howerer,  be  left  ifae  copy  ia 
Mr.  Lee's  chamber. 

Kingham,  anntba-  meSKnger,  infomied  the 
committee,  Be  bad  pertooatly  aerred  ' 

Harris  with  the  order  of  summDns,  and  hesaiil 
he  would  attend:  but  neiifaer  I>ce  nor  Harria 
attended  the  committee,  aceordiiig  to  the  sum- 
her  granting  i  moos  iif  the  committee. 

Iieir  Address.  I  ResniTed,  Tliat  it  appear*  to  thia  HotMC, 
"niat  Mr.  Lee,  ofClemenl's-inn,  harins'  beat 
summoned  to  attend  a  committee  of  tfai*  Honae, 


Rcsolred,  That  tbis  Honae  will  uke  her  ma- 
jesty's gracicms  Answer  into  consideration  to- 
morrow moroiiig. 

The  earl  of  Dyscrt  i-eported  from  tlie  Cnm> 
tniitee  »|i|ioiDleil  to  exarame  what  peiaous  hare 
been  concerned  iu  Kulicilin^,  prosecuting,  or 
pleading  npnn  the  H'riis  otUaiea.  Corpus,  or  J^^^^  ,^    ^.^-^^^^  censideraliin  of  the  .ai3 

■»    I  .T"  ""  .    f     1  ™  f  '■'•  P-^^     ^pirt  be  adjourned  till  to-morrow  momiag:  it 
commuted  (o  Newgate  for  breach  of  the  pnTi-     J„.^  ;„  ,,J.  „™,i,,.  "» 

leges  oithiK  House,  or  what  other  )>enons  have 
prumoied  or  abetted  the  sume,  the  mauer 
appeared 
Jinn  to  rejtort  to 
his  place,  and  ) 


:  attendioe  tJiereupon,  is  guiliy  oft 
tempt  and  breach  of  the  privilege  ot'init  Houan. 

Ordered,  That  the  aaid  Mr.  Lee  be,  fur  hi* 
Kiid  cnutemiA  and  breach  of  pnTilege,  tahcH 
into  the  custody  of  the  seijeant  at  arms  aUeod- 
iiitC  tbis  Haute. 

Resolved,  That  it  appear*  lo  this  Houae, 

That Hanii  having  been  summoned  I* 

attend  a  committee  of  this  House,  and  not  at- 
tending thercuimn,  is  i^uilty  of  a  contempt  ani 
breach  of  the  priviEege  of  this  House. 

Ordered,  'Hiat  the  said Harns  be,  fbr 

bis  said  contempt  and  breach  of  privilege,  labea 
into  the  custody  of  the  Serjeant  at  arma  attend- 
ing this  Hnuse. 

being  made,  and  the  qnestian  bei^ 


0  the  House,  wbicb  be 
alkrHards  delivered  in 
clerk's  table,  h  here  the  same  was  read : 


passed  in  the  negative. 

Then  a  ilebate  arising  upon  the  said  report, 
1'  L  .1.'      L    I   .1     ..    ■     and  the  time  being  f»me  for  the  House  to  at- 

Rew>lrei),  Tlial  the  debate  be  ai^uroed. 
lUwIved,  That  the  debate  be  adjuumed  till 


Upon  the  examinalion  of  several  persons.  It 
appeared  to  the  comiuillee,  That  Mr.  Alexan- 
der Denton  (unLTwurds  Mr.  Justice  Denton) 
moved  in  the  court  ot  Queen's -bench  for  the 
writs  of  Habeaa  Cnrjius,  on  behalf  of  the  per- 
•ona  committed  to  Newgale  tor  brcocb  of  the 
priviletres  of  tliix  House.* 

r.  .Serjeant  Hook  raored  in  the  cnnrt 


•f  Uueen's  beach,  to  shorten  llie  day  lor  ibe  ,j  of  this  Hou> 


clock  ir 

p.  m. — The  Hnuie  resumed  the  adjourned 
debate  uimn  the  report  from  the  coromiltn 
■ppointed  Iu  exuinioe  what  persons  bave  beea 
concerned  in  solicitincf,  protecnting,  or  plekd- 
iog  upon  the  wriis  ol  Habeas  Corpus,  or  Writs 
of  Error,  on  the  behalf  of  the  person*  cam- 
litted  tn  Newgale  for  breach  of  the  privUeg* 


'u  of  Ihe  kaid  writs. 
That    Mr.   Francis  Tsge    (anerwardt 


ir  what  other  poaona  have  pr^ 


moled  or  nbetled  the  si 

Resolved,  That  Ur.  Francis  Page,  in  plcad- 


Jusiice  Page),    Mr.  Jaiiiee  Mountjgue,   Mr.  I  inz  upon  the  return  of  Ibe  H^ieas  Corpna,  on 


That  Air.  Jaaea  Houutague  (late  lord  chief    of  thia  House. 


behalf  of  the    prisoners  committed    b*  thia 
Houae,  is  guilty  of  a  btvoch  of  tbe  pnrihg* 


ioiertrd  after  these  proceedings,  that  there  may 
be  no  interruption  in  the  proceedingr  -*  *■— 
House  of  Commuua.    FortMr  cditioii. 


Ordered,  That  tbe  said  Mr.  Franda  Rig* 
the  loi-d  chief  '  be,  for  the  said  breach  of  privilege,  taken  idta 

— <  the  custody  of  tlie  aeijeant  at  ar' ' — ■*■-- 

the  Habeas  Corpus  are  I  tliia  House'. 

Resolved,  lliat  Mr.  Jamea 


interruption  in  the  ptoceedinga  of  the     pleadlngopoatberettiniof IheHabcasConM, 
-rr  T,__        js„_  ^  tbebetiririrf  die  imBODen  commOtibf 
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ofAshly  and  White. 


tliM  House,  is  guilty  of  a  breach  of  tbe  prifi- 
lege  of  this  House. 

Onleref!,  That  the  said  Mr.  James  Mouh- 
tague  be,  for  tbesieiid  breach  of  privilege,  taken 
into  the  custody  of  the  seijeant  at  arms  attend- 
ing this  House. 

ResoWeil,  That  Mr.  Nicholas  Lechmere,  in 
pleading  upon  the  return  of  the  Habeas  Corpus, 
on  the  behalf  of  the  prisoners  committed  by 
this  House,  is  guilty  of  a  breach  of  the  privi- 
lege of  this  House. 

Ordered,  That  the  said  Mr.  Nicholas  Lech- 
mere  be,  for  the  said  breach  of  privilege,  taken 
into  the  custody  of  the  serjeant  at  arms  attend- 
ing this  House. 

Resolved,  That  Mr.  Alexander  Denton,  in 
pleading  upon  the  return  of  the  Habeas  Corpua, 
on  the  behalf  of  the  prisoners  committed  by 
this  House,  is  guilty  of  a  breach  of  the  privi- 
lege of  this  House. 

Ordered,  That  the  said  Mr.  Alexander  Den- 
ton be,  fbr  the  said  breach  of  privilege,  taken 
into  the  custody  of  the  serjeant  at  arms  attend- 
ing this  House*. 

Ordered,  That  John  Paty,  prisoner  in  New- 
fghXe  by  order  of  this  House,  for  a  breach  of 
the  privilege  of  this  House,  be  discharged 
from  his  said  confinement  there,  and  imme- 
diately removed  and  delivered  over  into  the 
custody  of  tlie  serjeant  at  arms  attemling  this 
ilbuse. 

Ordered,  That  John  Ovist,  prisoner  in  New- 
l^te  by  order  of  tirs  House,  for  a  breach  of 
the  privilege  of  this  House,  be  discharged  from 
his  said  confinement  there,  and  immediately 
removed  and  delivered  over  into  the  custody  of 
the  Serjeant  at  arms  attending  this  House. 

Ordered,  Tliat  John  Paton,  junior,  prisoner 
in  Newgate  by  order  of  this  House,  fbr  a  breach 
of  the  privilege  of  this  House,  be  discharged 
from  his  said  confinement  there,  and  imme- 
diately removed  and  delivered  over  into  the 
custody  of  the  serjeant  at  arms  attending  this 
House. 

Ordered,  That  Henry  Basse,  nrisoner  in 
Newgate  by  order  of  this  House,  tor  a  breach 
of  the  privile<;e  of  this  House,  be  discharged 
fnim  his  said  confinement  there,  and  imme- 
diately removed  and  delivered  over  into  the 
custody  of  the  seijeant  at  arms  attending  this 
House. 

Onlered,  That  Daniel  Home,  prisoner  in 
Newgate  by  order  of  this  House,  fbr  a  breach 
of  the  privilege  of  this  House,  be  discharged 
from  his  said  confinemem  there,  and  imme- 
diately removed  and  delivered  over  into  the 
custody  of  the  seijeant  at  arms  attending  this 
House. 

Ordered,  Tliat  Mr.  Speaker  do  issue  his 
warrants  for  the  removal  and  delivery  over  of 
the  said  John  IHity,  John  Oviat,  John  Paton, 
junior,  Henry  Basse,  and  Daniel  Home,  into 
the  custody  of  the  seijeant  at  arms  attending 
this  House.* 

*  Though  the  Comnioiit  had  resolved  be- 
fore to  tak«  htr  majesty's  Answer  into  eonsi- 
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Feb,  27,  1705.— Tbe  House  calling  upon 
the  seijeant  to  give  an  accoirot  what  be  had 
done  in  execution  of  the  orders  of  this  House 
made  yesterday,  he  gave  the  House  an  account 
thereof  accordint^ly,  as  fotloweth,  viz. 

That  he  bad  received  into  his  custody  the 
five  persons  which  were  committed  to  New* 
gate,  this  morning,  and  had  found  Mr.  James 
Mountague  at  his  own  bouse,  and  taken  him 
into  bis  custody ;  but  that  he  shewed  a  pro- 
tection from  the  House  of  Lords,  upon  the  pe- 
tition of  the  said  persons,  by  which  the  said 
Mr.  Mountague  and  Mr.  Page,  Mr.  Lcchmero 
and  Mr.  Denton,  and  William  Lee  and  John 
Harris  (who  were  yesterday  ordered  to  be  taken 
into  custody)  were  assigne«i  counsel  and  attor- 
nies  for  the  $aid  persons,  and  protected  by  the 
House  of  Lor4s ;  and  that  all  officers,  segeants 
at  arms,  and  other  |iersons,  were  thereby  forbid 
to  meddle  with  them ;  with  which  Mr.  Ser- 
jeant told  Mr.  Mountague  he  would  acquaint 
this  House. 

That  he  had  also  like  to  have  taken  Mr. 
Nicholas  Lechmere,  but  that  he  got  out  of  his 
chamber  in  the  Temple,  two  pair  of  stairs  high, 
at  the  back  window,  by  the  help  of  his  sheets 
and  a  rope ;  and  that  the  said  Harris  was  also 
taken  into  cnsiody ;  but  that  Mr.  Page  and 
Mr.  Denton,  and  Mr.  Lee,  were  not  then 
found. 

Onlerefl,  That  some  members  be  appointed 
to  search  the  Joiirnais  of  the  House  ol  Lords, 
«vhat  proceedings  have  been  in  that  House,  in 
relntion  lo  the  five  persons  committed  to  New- 
gale for  breach  of  the  privilecfe  of  this  House  ; 
and  report  the  same  to  the  House. — And  some 
members  were  appointed  accordingly. 

Tlie  onlers  of  tlie  ilay  beine:  read  : 

Ordered,  That  the  consideration  of  her  ma- 
jesty's gracious  Answer  to  the  Address  of  this 
House  of  Saturday  last,  relatint:  to  tlie  Writs  of 
Error  therein  mentioneid,  be  adjourned  till  to- 
morrow morning. 

Feb,  28. — Mr.  Bromley  reported.  That  the 
members  appointed  to  search  the  Journals  of 
the  House  of  l/irds,  what  proceedinf^*  have 
been  in  that  House,  in  relation  to  the  five  Per- 
sons committed  to  Newgfate  for  breach  of  the 
privilege  of  this  House,  bad  searched  the  same 
accordinm^ly,  and  had  taken  thereout  what  they 
toiiod  relHting  to  the  same;  and  also  copies  of 
two  Petitions  of  the  said  persons ;  which  he 
read  in  his  place,  and  afterwards  delivered  in  at 
the  table,  where  the  same  were  read,  and  are 
as  follow,  viz. 

deration,  yet  being  apprehensive  lest  her  noa- 
jesty  should  grant  the  Writs  of  Error,  whereby 
the  ^se  Aylesbury-men  might  be  discharged 
from  their  imprisonment,  they  ordered  theati  Is 
be  removed  finom  Newgate,  and  taken  into  the 
custody  of  their  segeant  at  arms;  which  order 
was  executed  at  midnight,  with  such  dream- 
stances  of  severity  ami  terror,  as  have  been 
seldom  exercised  towards  the  greatest  oflsnden. 
AnnslsofQtMSoAnne,  vol.  8,  p.  189. 
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Feb,  26.^^'  Upon  reading  iho  Petilion  of 
Panicl  llunie,  Henry  Basse,  and  John  Paton 
|uu.  as  also  the  Petition  of  John  Paty,  and 
ohn  Of iat,  prisoneis  in  Nevj^ate,  in  relation 
to  some  proceedings  for  obtaining  the  Writs  of 
Brror,  and  praying,  amon^t  other  things,  the 
protection  of  this  House  for  their  counsel  and 
agents.  It  is  ordered  by  the  Lords  spiritual 
and  temporal  in  parliament  assembled,  That 
the  said  Petitions  shall  he  taken  into  consi- 
deration to-morrow  at  12  o'clock,  and  all  the 
Lords  summoned  to  attend ;  as  also  the  judges 
in  town,  wh4  are  to  come  prepared  to  speak  to 
the  point,  whether  a  Writ  of  Error  be  a  Writ 
of  Right  or  a  Writ  of  Grace  ?  And  that  the 
Petiiiouers  have  uoticv,  that  when  they  send 
40  this  House  the  names  of  their  oonnsel  and 
agents  they  dciiire  to  be  protected,  they  shall 
iMve  the  protection  oi'this  House  for  them. 

**  lu  pursuance  of  the  Order  of  this  day 
made,  Uaniel  Home,  Heorv  Baase,  John 
Paton,  jun.  JohnPaty,  and  John  Oviat,  nri- 
flooera  in  Newgate,  sent  the  names  of  their 
Counsel  and  Agents,  viz.  James  Blountague, 
esa.,  Nicholas  Lechmere,  Alexander  Denton 
ana  Francis  Page,  Counsellors  at  Law. — Wil- 
liam Leo  and  John  Harris,  Attorneys  at  Law. 
Whereupon,  it  is  ordered  by  the  Lords  spiritual 
and  temporal  in  parliament  assembled,  that  the 
■aid  persons  shall,  and  they  have  hereby  the 
protection  and  privilege  of  this  House,  in  the 
advising,  applying  for,  and  prosecuting  the 
■aid  Writs  of  Error ;  and  that  all  keepers  of 
prisons,  and  jailors,  and  all  serieanta  at  arms, 
and  other  persons  whatsoever,  be,  and  they  are 
hereby,  for,  or  in  respect  of  any  of  the  causes 
aforesaid,  strictly  prohibited  from  arresting, 
imprisoning,  or  otherwise  detaining  or  molest- 
ing, or  charging  the  said  persons,  or  either 
ei  them,  as  tlury  and  every  of  them  will  answer 
the  contrary  to  this  House." 

To  the  Right  Honourable  the  Lords  Spiritual 
and  Temporal,  in  Parliament  assemUed : 
The  Humble  pETmnm  of  Daniel  Hosme, 
Henky  Basse,  and  John  Paton,  Jan.: 

Sheweth ;  That  your  petitioners  having  a 
right  to  vote  at  the  election  of  members  to 
sarve  in  parUaroent  for  the  borough  of  Ayles- 
bury, were  refused  their  votes,  to  their  great 
wrong  and  damage. — ^That  the  liOrds  having 
given  ludgment  in  the  case  of  Ashhv  and  White. 
viz.  that  by  the  known  laws  of  tnis  kingcbm,' 
aver  J  Irieholder,  or  other  person  having  a  right 
to  give  his  vote  at  the  election  of  menabers  to 
serve  in  parliament,  and  being  wilfully  denied 
or  hindered  so  to  do  by  the  omcer  who  ought 
to  reeaive  the  saaoe,  may  maintain  an  action  in 
the  Uoeea's  courts  against  such  officer,  lo  assert 
liis  right,  and  recover  damages  for  the  iqinrv  ; 
your  petitioners  thereupon  brought  the  like 
SMtipna  in  their  own  cases^ — ^That  thay  have  lor 
ao  doing  been  onmnitted  to  Newgatii,  bv  vir- 
tue of  a  warrant  from  the  Speaker  of  the  fionse 
of  ComBM>nfl. — ^That  your  petitioDers  have  en* 
dcttvoarad  to  obtain  tl^  Uoerty  by  such  legal 
nethodt  m  by  their  coiwael  tbsj  bato  k^ 


advised,  without  success ;  so  that  they  kav« 
been  deprived  of  their  liberty  fur  about  twdre 
weeks,  fur  no  other  reason,  but  the  endeavour- 
ing to  pursue  theiif  legal  remedies,  according 
to  the  Judgment  of  this  honourable  House. 

Wherefore  your  petitioners  humbly  beseech 
your  tordships  to  take  the  premisses  into  coobi- 
deration,  and  to  do  therein  as  to  your  great 
wisdoms  you  shall  think  fit*— And  your  peti- 
tioners, &c. 

Daniel  HocNE,      John  Paton,  jun. 
Henry  Basse,        his^  mark. 

To  the  Right  Honourable  the  Lords  Spiritual 
and  Temporal,  io  Pariiament  assembled : 
The  Humble  Petition  of  John  Patt,  and 
JOUN  OviAT. 

Sheweth;  That  your  petitioncni  having  « 
right  to  vote  at  the  election  of  members  toaerva 
io  parliament  for  the  borough  of  Aylesburyi 
were  refused  their  votes,  to  ineir  great  wnmg 
and  damage. — ^That  the  Lords  having  givea 
judgment  in  the  case  of  Ashby  and  White,  viz. 
That  by  the  known  laws  of  this  kingiloiB, 
every  freehokler,  oi   other  person   having  a 
right  to  give  his  vote  at  the  election  of  meoa-i 
km  to  serve  in  parliament,  and  heinsr  wilfully 
denied  or  hindered  so  to  do  by  the  omcer  wh« 
ought  to  receive  the  same,  may  maintain  aa 
action   m  the   Queen's  courts   againet  soeh 
officer,  to  assert  his  right,  sod  recover  damages 
for  the  iiyurv ;    your  petitioners  tberenpoa 
brought  the  like  actions  in  their  own  cases.-^ 
That  they  have  for  so  doing  been  conuaitted  I9 
Newgate,  by  virtue  of  warrants  from  the  Speaker 
of  the  House  of  Commons,  copies  whereof  an 
annexed. — ^That  they  did  by  the  advice  ol  tbeif 
counsel,  on  the  Mb  day  of  this  instant  Fcb-> 
ruary,  move  for  their  writs  of  Habeas  Corpus^ 
directed  to  the  keeper  of  Newgate,  to  hrii^ 
your  petitioners  beiore  her  majesty's  court  of 
Queen's-bench :  whereupon  the  said  court,  vis. 
Mr.  J  ustice  Powell,  Mr.  J  ustice  Powys,  and  Hr« 
Justice  Gould,  did  grant  the  said  Writs,  direct 
ing  the  same  U>  be  made  retomable  on  the 
10th  day  of  FebriHU7  aforesaid,  notwithstand» 
ing  that  your  petitioners  said  coumiel  did  iaaist, 
that  the  same  was  an  unusual  return,  and  pre* 
judicial  to  your  petitioners ;  on  which  said  daj 
of  return,  your  petitioners  counsel  did  aigne  on 
their  behalf,  that  by  law  they  ought  to  be  disr 
charged :  but  by  the  opinion  of  the  said  tbrss 
judges,  they  were  remuidnl  to  the  said  prifloik 
—That  your  petitioners  being  thereupon  advi^r 
edp  there  was  a  manifest  error  in  the  said  iad^ 
ment,  and  that  Ih^  were  properly  relievaba  hg 
brin^^a  Writot  Error  returnable  befiin  be^ 
majesty  in  this  hiffh  court  of  parliament^  thij 
did  severally  ejdiiJHt  their  petaions  to  ber  ma- 
jcstT,  settiiff  Ibrth  the  proceedings  unoB  tha 
saia  writs  of  Habeas  CJorpoa;   and  Qunblljv 
prayed,  that  a  Writ  of  Error  might  be  graoM 
U>  them  respectively  retamaUe  i^  this  kigl^ 
oeort — ^That  your  petitioners  har a  opt  hmft 
ahia  aa  yet  to  obtain  her  majesU's  waaanl  fiic 
antborittiMrtka  cmtor  to>  oNikaiittt  l^esaid 
Wsitstf  ¥nPQr,  as  is  mmlu^  picfcutii.  \ 
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That  your  petitioners  bein^  adfisett,  That  a 
Writ  of  Error  is  a  writ  of  Uiglit,  do  humbly 
beseech  yonr  lordships  to  take  the  premisses 
into  consideration,  and  to  gtre  such  directions 
thereupon,  at  to  your  lordships  shall  seem  just : 
and  your  petitioners  do  tnrlher  pray,  that  your 
lordships  \%ill  be  pleased  to  f^ve  the  protection 
of  this  House  to  your  petitioners'  counsel  and 
agents,  einpto}'ed  by  them  in  the  adri^ng, 
applying  for,  aud  prosecuting  the  said  Writs  of 
Error ;  without  which,  they  refnse  to  assist 
your  petitioners.^-And  your  petitioner?,  &c. 

John  Patt,  his  H  mark* 
John  Oviat,  his  O  mark. 

The  Dates  of  the  Warrants  annexed  to  the 

Petition. 


Martis  S  die  Decern.  1704. 
Veneris  Q  tfie  Feb.  1705. 
Martis  5  die  Decern.  1704. 
Veneris  8   die  Feb.  1705. 


for  John  Oviat. 

Ditto, 
for  John  Paty. 

Ditto. 


The  Seijennt  at  Arms  being  called  upon  to 
give  an  account  what  he  had  done  pursuant  to 
the  Orders  of  the  House  on  Monday  last,  since 
the  account  he  gave  yesterday  : — He  gave  the 
House  an  account  accordinglv  ;  That  he  had 
found  Mr.  Denton  at  his  own  cbamlier,  and  had 
him  in  custody  ;  but  that  be  could  not  find  the 
cMlier  |>erson8. 

Conference  between  the  Two  Houses. 

Feb.  SG,  p,  m. — A  message  from  the  Lords, 
by  Mr.  Justice  Tracy,  and  Mr.  Baron  Smith. 
^'  Mr.  Sfieaker,  The  Lonls  desire  a  present 
Conference  with  this  House  in  the  Painted 
chamber,  about  some  antient,  fundamental  Li- 
berties of  the  kingdom." 

Resolved,  That  this  House  doth  agree  to 
meet  the  Lords  at  a  present  conference  as  de- 
sired. 

And  the  messenp^crs  were  called  in  again,  and 
Mr.  8peaker  acquainted  them  therewith^ — 
Then  managers  were  appointed,  who  went  to 
the  conference :  And  being  returned,  the  lord 
marquis  of  Hartington  reported  the  Conference, 
and  that  it  was  managed  by  the  earl  of  Sunder- 
hod,  who  expressed  himself  as  foiloweth  : 

"  That  the  Lords  have  desired  this  Confe- 
rence with  the  House  of  Commons,  in  order  to 
a  good  correspontlence  between  the  two  Houses, 
which  they  will  always  endeavour  to  preserve. 
When  eitlier  House  of  Parliament  have  appre- 
hended the  proceedings  of  the  other  to  be  liable 
to  tarception,  the  ancient  parliamentary  method 
has  beni  to  ask  a  Conference ;  it  beinff  ever 
supposed,  that  when  the  matters  are  fiuriy  laid 
open  and  debated,  that  which  may  have  been 
amiss  will  be  rectified,  or  else  the  House  that 
made  the  objections  will  be  satisfied  that  tlieir 
complaint  was  not  well  grounded. 

**  Such  hopes  as  these  have  induced  the 
Lords  to  G(»mmand  us  to  acquaint  you,  that. 
Qpoti  consideration  of  the  Petition  of  Daniel 
Home,  Henry  Basse,  and  JAhn  PatOn  jun.. 
and  also  of  the  Petition  of  John  Psty,  and 
Jobii  Oviat,  comphilnlng  to  the  House  of 


Lonls,  that  they  hare  been  prisoners  in  New- 
gate for  about  twelve  weeks,  upon  se\'eral 
warranto,  Bigne<l  by  the  Speaker  of  the  House 
of  Commons,  beanng  date  the  5tli  of  Decem- 
ber last,  for  their  having  commenced  and  pro- 
secutcd  actions  at  common -law  against  the 
late  constables  of  Aylesbury,  for  not  allowing 
their  votes  at  an  election  of  members  to  serve 
in  parliament;  which  actions,  they  alleged, 
they  were  encouraged  to  bring,  by  reason  of  u 
Judgment  given  iu  parliament  upon  a  Writ  of 
£rror,  brouKjflit  in  the  lost  session  ny  one  Ashby 
against  White,  and  others;  and  also  repre- 
senting by  the  same  Petitions,  what  had  heed 
done  by  tliem  respectively  since  their  said  com- 
mitment, in  order  to  obtain  their  liberty,  and 
Straying  the  consideration  of  the  House  of 
tPecrs  ttptm  the  whole  matter  ;  and  also  nppu 
consideration  of  a  printed  paper,  entitled,  *  Tlie 
'  Votes  of  the  House  of  Commons,'  signed 
with  the  S|>eakcr's  name,  and  dated  the  24th 
of  this  instant  February  ;  the  House  of  Lords 
found  themselves  oltiiged  to  come  to  several  Re- 
solutions, which  they  have  commanded  us  to 
communicate  to  you  at  this  Conference ;  and 
are  as  follow : 
**  *  1.  It  is  Resolved  by  the  Lords  spiritual 

*  and  temporal  in  parliament  assembled,  Thrt 
«  neither  house  of  pariiaincnt  hath  any  power, 
«  by  any  Vote,  or  Declaration,  to  create  to 
« themselves  any  new  privilege,  that  is  not  trar- 

*  ranted  by  the  known  laws  and  customs  of 

<  parliament. 

"  '  2.  That  every  freeman  of  England,  who 
'  apprehends  himself  ttt'be  injured,  has  a  right 
'  to  seek  redress  by  action  at  mw :  and  that  the 

*  commencing  and  prosecuting  an  action  at 

*  common  law,  agamst  any  person  (not  eo- 
'  titled  to  privilege  of  parliament,)  is  no  breach 

*  of  the  privilege  of  parliament. 

"  '  S.  That  the  House  of  Commons,  in  com- 
'  mitting  to  Newgate,  Daniel  Home,  Henry 

*  Basse,  and  John  Paton,  jun.  John  Paty  and 

*  John  Oviat,  for  commencing  and  prosecuting 

*  an  action  at  common  law,  against  the  late 

*  constables  of  Aylesbury,  for  not  allowing  their 

*  votes  in  election  of  members  to  serve  in  par- 

*  liament,  upon  pretence  that  their  so  doing 

*  was  contrary  to  a  declaration,  a  contempt  & 

*  the  jurisdiction,  and  a  breach  of  the  privilege 

*  of  tnat  House,  have  assumed  to  themselves 

<  alone  a  legislative  authority,  by  pretending  to 

*  attribute  the  force  of  a  law  to  tneir  declara- 

*  tion,  have  claimed  ■  jurisdiction,  not  war- 

*  ranted  by  the  constitntion,  and  haye  assumeii 
'  a  new  privilege,  to  which  they  can  shew  no 
'  title  by  the  hw  and  custom  of  parliament  : 

*  and  have  thereby,  as  far  as  in  them  lies,  sub- 
<jected  the  rights  of  Englishmen,  and  the 

*  freedom  of  their  persons,  to  the  arbitrary  votes 

*  of  the  House  of  Commons. 

■*  *  4.  That  every  Eo^i8hman,who  is  impri- 

*  soned  by  an}"  authority  whatsoeyer,  has  Sn 

<  undoubted  right,  by  his  agents,  or  friends,  to 

*  apply  for,  and  obtain  a  Writ  of  Habeas  Cor* 

*  pus,  in  order  to  procmre  his  libei^  by  dcM 

*  course  of  law. 
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left  with  liiin  upon  tiie  mme  aeeMini,  by  per- 
sufM  uuknowu  to  him.  That  there  is  notliuip 
owiim^  for  their  lodgioff  but  since  Saturday 
nitrbl.    That  they  paiil  50$.  per  week  for  their 


'*  *  5.  That  for  the  House  of  CommonH  to 
censure,  or  punish  any  person  for  a^sistint; 
a  prisoner  to  procure  a  Writ  of  Habeas  Cor- 
pus, or  by  vote,  or  otherwise,  to  deier  meu 

from  sohciiiiif^,    prosccutint;,   and    pleadinc^  lo(fc;iuir,  and  useJ  to  |»rovide  their  diet  frooiths 

unoD  such  Writ  of  Habeaa  Corpus,  in  behalf  sutler's.    And  that  the  Committee  haTiii|r  ia- 

01  such  prisoner,  is  an  attempt  of  dangerous  !  sued  out  several  summons  for  Mr.  Henry  Ce- 

consequeiice,  a  breach  of  the  many  |(ood  |  sar,  one  of  the  cursitora  of  London  and  Middle- 

stAtuies  provided  fur  ihe  lit>erty  of  the  subject,  i  sex,  to  attend  them,  in  order  to  give  the  Com- 

and  of  pernicious  example,  by  denying  the  ne-  mittee  an  account  what  persons  had  applie<l  to 

cessary  assistance  to  the  prisoner,   upon  a  him  to  make  out  Writs  of  Error  on  the  behalf  of 


commitment  of  the  House  of  Commons, 
which  has  ever  l>een  allowed  upon  all  com- 
mitments by  any  authority  whatsoever. 


I 


John  Oviat,  and  the  other  prisoners  lately  com- 
mitted by  this  House  to  Newgate :  it  appeared 
(upon  the  examination  of  Kingham  tlie  me»- 


**  *  6.  That  a  Writ  of  Error  is  not  a  Writ  of  i  scnger,  who  served  the  said  sumniuiis)  that  Iiq 

Grace,  but  of  Kight,  and  ought  not  to  be  de-  left  a  copy  of  the  summons  on  Tuesday  night 

nied  to  the  subject,  when  duly  applied  lor,  at  Mr.  Cesar's  chamber  at  Hymonds-inn,  with 

(though  at  the  request  of  either  House  of  his  laundress,  he  not  being  within,  that  the  aaid 

Parliament,)  the  denial  thereof  being  an  ob-  messenger  since  lct\  a  second  summons  at  the 

struction  of  justice,    contrary    to    Magna  said  Mr.  Cesar's  chamber,  who  has  not  obeyed 

Charta.*  the  same. 

**  In  these  Resolutions,  the  House  of  Lonls  Aud  a  debate  arising  in  the  House  upon  tlio 

have  expresved    that  regard   and  tenderness  said  re|)ort ; 

which  they  have  always  had,  and  will  ever  And  a  motion  being  made,  and  the  qneslioD 

maintain  for  the  rights  of  the  people  of  Eng-  being  pat,  lliat  the  debate  be  adjourned  ; 

land,  and  for  the  liberties  of  their  persons ;  aud  It  passed  in  the  negative, 

also  tlieir  zeal  against  all  innovations  to  the  Revolved,  That  it  appears  to  this  nodset 

prejudice  of  the  known  course  of  hiw,  where*  that  Mr.  Clifton  having  l»een  summoned  to  at- 

upon  the  happiness  of  our  constitution  does  de-  tend  a  Committee  of  this  House,  and  pat  at* 

|iend;andthcy  hope  that,  upon  recollection,  the  tending  thereupon,  is  goilty  of  a  CHitempt, 

House  of  Commons  will  be  of  the  same  opinion  aud  of  a  breach  of  the  privilege  of  this  House, 

in  all  the  particuUrs  resolved  by  the  Lords,  Ordered,  That  the  said  Mr.  Clifton  be,  lor 

and  affree  with  their  lonlsliips  therein."  his  said  contempt  and  breach  of  privilege,  tidcen 

Ordered,  That  the  paid  Report  be  taken  into  into  the  custody  of  the  Serjeant  at  arms  attend- 

4:oasideration  to  momiw-morning :  ingthis  House. 

M«rc»  1,  1705.     The  House  (according  to  .KY^'f?' "^JJ."  *^^  I?  'III-'J'T!? 

,    X              1^^  «^«  1^:  »   ■•      -•      -I  that  Mr.  Henry  Ccsiar,  one  of  the  curaitors  of 

«rder)  oroc^toUktin^oo^Mtiier^tum  Ihe  Lo„j          ,  Mfj^ie^.,  having  been  summoned 

report  trom  the  conremice  with  the  Lord,  ye.-  ^^  ,„^j  ^  Committee  of  ihiT Houk.  .nd  i>ot 

th.f  ^'^'J?;:' 'I'lf r' *•  *rr«-  :K?uiTor.h;'Xrof tLxr' 

^^h'ltTXr  to t*  oXiTto^ih';  te  z  ,  ;^j  ss.r ii€Sh7  snts 

the  next  ^iVence;   end  that  tbey  do  with-  ["[]"':!? ''',,?^"^™C  ""IKnl.f ^^^ 

draw  into  the  SpeakU'a  chamber,  Wid  do  sit  l*''*",'"i*.K  *  fi^^^             ^ 

<fe  die  in  dim,  aW  bare  power  to  Uud  lor  per-  •"«»■'"'«  thia  Houae. 

sons,  papers,  and  records.  March  6.    The  serjeant  at  arms  atlending 

March  3.  1705.    The  earl  of  Dysert  rcpoH-  '^'"  "^l^Jf !  •«l"'^»n»«»  «»»«^  "^4fl^.  ^  » JfJ^ 

•*r      V'  Ml!-,:'    ^^^i^^Zy*.  *     "^  son  had  this  morning  brought  hiro  a  Wnt  of 

ed  from  the  Committee  appointed  to  ei-mine  ,^^^  ^              j^  ,1^^^         ^  ^    ^ 

what  persons  have  been  concerned  in  solicit-  Mountague  (in  his  custoily'^by  orde^  of  this 

mg^rosecuting.  or  pleading  upon  the  wnts  of  House,)  to  be^  brought,  as  ha^  was  informed,  be- 

Habeas  Corpus,  or  wnts  of  error,  on  the  belialf  ^      j^^'^ord  KeeSU  of  the  great  seal  of  Eng- 

of  he  personscommitted  to  Newgate  forbrea^^  ,    j.    And  he  ddUered  the^ri^  under  wL 

^^Til^^^rnl^'  orXC  'Ih™^'^  *»  ^'  '^^  ^^e.    And  it  appearing  by  the  hM 

*C«„«„Ihe^J^.^^  to  be  returnable  .«.s..(/«i^>,  tat  n5b4re  whom 

2[il?K^roZrf^  S^^^  ^^^^^o  be  bioogbt,  nor  any  officer'a  name 

peered  to  the  Committee,  that  one  Mr. .k.^^..  .Ko  w..:»  ^..7.^^.^  h»  •!..  fu-t  •^ 


tlifVin  being  summoncMl  to  attend  tlie  said 
Committee,  did  not  appear,  though  his  wife 
owned  he  liad  the  said  summons,  and  told  her 
he  would  attend  accordingly.  Mr.  Smith,  one 
of  the  officers  of  the  prison  of  Newgate,  said, 
That  the  said  Mr.  Clifton  used  to  come  often 
,to  the  prison,  to  visit  thtt  five  prisoners  com- 
mitted tliither  by  this  House ;  and  he  has  re- 
ceived of  him  about  15/.  for  tlieir  lodging,  and 
about  6f.  moro  of  tbe  tonkey,  that  has  been 


thereto,  the  Writ  was  opened  by  tlie  Clerk,  and 
read,  and  is  as  foliowetli : 

*  Anna  Dei  gratia  Ang*  Sco*  Franc'  ei  Hi- 

*  bem*  Regina,  Fidei  Defensor,  &c.  Samudt 
'  Towel  Ar'  serv*  ad  anna  attendea'  Uonorab. 

*  Dom'  Commiin'  ^us  deputatoet  depotalis  m-> 

*  lutem.  Frecipimus  voois  et  cuilibet  vcstram 
( quod  corpus  Jacobi  Mountagne  Ar*  nuper 
<  capt*  et  in  custod*  vestra  vel  alicintis  vd  munB 

*  Testrum  ut  dicttur  detent'  sub  suro  c^i9C«c% 
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*  conduct'  Unft  cum  die  et  c«D«a  cBptioni*  et 

■  deteoltotiis    |ired'   Jiciibi    Blountagiie    ((Uu- 

*  cunquc  numiiie  iJeni  Jucob'  Muuoltgue  cen- 

■  «ealur  Lii  I'drltin  hkbealis  leu  ullqiiia  \e\  udus 

■  TiMriiiii  h*beal  cor*  ureilileclo  el  fiJel'  n<iitTa 
'  lirchunurkb'  Nathan  Wright  Mil'  Doiii'  cu»- 
'  toil'  Mag-'  St[^l'  uostri    An!(l'   a|JiiJ    Dunt' 

*  Maosionnl'  caam  in  [mrochia  lanrti  E^'idii  in 

*  campis,  in  com'  Mid'  imincdinll  |i<ist  recep- 

*  lion'  liiijiM  brctU  aJ  facicnd*  (uhjlcieiid'  et 

■  recipiend'  ea  omnia  et  sing;a1n  que  didus  du- 

*  minus  cusliu  Mn^ni  Sigil'  nusiri  Xnn\'  Ae  co 
'  tunc  «t  iliidcni  i:»iu'  in  liac  parte  et  liabcmlU 
'  aeu  Blu|iiiM  ret  unin  Tealrum  balieat  ibi  hoc 

■  breve.    Teste  nieijiEa  ajiud  Weitm'  loito  die 

*  Mutii  anno  rcipii  nuntri  tartio.'  * 

The  Label. 

■Samuel'  I'owcl  Ar'  leTTieD' ad  arma,  Ace. 
'  Jl.  corp'  prolloiintagtie  At*  R.  tnmMdiatfe.' 

Kudnrscd.  '  Per  uatutuin  Iriccaini'  prim' 
>  CiiTuli  ■ecundi  Regia.     N.  Wucht.C.  8.' 

Tbe  segeant  alio  acquainted  the  Houae,  that 
lie  heard  there  waa  another  Hahena  Corpua 
granted  for  Mr.  Denton,  in  hia  cuitodj  aUo. 

While  Ihe  matter  (upon  occaaiaD  oTlbe  nid 
fitrementioned  Writ)  was  debating,  the  aerjeant 
mcquainted  the  Houae,  tbmt  the  other  Writ  of 
Babeat  Corpiu  waa  juet  lerTcd  upon  faia  de- 
potv,  who  had  Mr.  DenlMi  in  bia  cuatody: 
andThe  ^ao  ddiTcrcd  the  nine  in  U  the  clert'i 
taUe,  where  il  wa>  read,  and  waa  the  lame, 
anfafii  malondu,  with  ibe  fonner. 

And  the  precedenta  o>'  what  was  done  ip  the 
vear  1GT3  were,  by  order,  read:  and  aevenl 
naemhera  mentioned,  upon  thnr  memory,  what 
wai  done  in  the  year  1060,  in  the  Case  nf  one 
Hr.  Sheridan. 'f' 

But  the  HoaH  were  of  opinion,  that  any 
pcnon  commKled  by  the  Hoiue  of  Coaininna 
i  not  bailable  within  Ihe  acl  of  Habeaa 
II  of  SI  Car.  !,  but  caow  out  then  to  any 


CoTvni 
maluti 


The  tame  day  Mr.  Bromley  rqwrted,  froto 
Ibe  Committee  appointed  to  An.v  up  what  ia 
■eoper  to  be  offend  to  the  LoKk  at  t^e  neit 
Conftrcnce,  that  ihey  had  dnwii  up  the  eame 
accordinglv,  which  th«iy  had  directeil  him  tn 
report  to  the  House ;  which  be  read  in  bia 
place,  and  alterwardi  deliveied  in  at  tbe  Clerk'a 
table,  wber<  the  aame  wai  read,  and  with  MOie 
•mtrndncuta,  agreed  unto  by  the  Houae :  And 
tbe  aame  ia  h  folbwi,  y\%. 

The  ComiDOcu  bate  desired  this  Conference 
with  joar  lonlhhtpa,  in  order  lo  preserve  that 
good  cWTcapondencii  between  tlie  two  Hooaea, 


•  Tbia  writ  of  Habeoa  Corpua  aU  Subjicicn- 
dau,  filactutone  call),  '  tbe  great  and  etfica- 
sioiii  writ  ill  all  maoDer of  illegal  couflocment." 
See  hia  account  of  it,  tn  3  Comm.  chap.  8,  p. 
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which  the  Honae  of  Comtuona  shall  always 
sinMtuly  endeavour  to  maintain,  and  wbiciria 
to  partibulaify  iieceasary  at  thii  time  of  com< 
niOH  danger,  that  the  Commons  would  not  en- 
Ifa^  in  any  thing  that  looks  like  a  dispute  wilb 
your  lordsbipa,  were  it  not  fur  the  necessity  of 
vindicating  from  a  maDifeal  iovaiion,  the  pri- 
vilege* of  all  the  Common*  of  England,  (wilb 
which  the  House  of  Commanx  is  entrusted) 
even  those  privileges  which  are  essential  not 
only  to  the  wril  tioing,  but  to  the  very  being  of 
anHonseof  Commons,  and  the  preventiripf  ul' 
tbe  ill  consequences  of  those  misuoderstaiiJ- 
inga,  which,  if  they  are  not  speedily  removed, 
must  otherwise  inlerrnpt  the  happy  concludaa 
of  this  session,  and  the  proceeding*  of  all  futur* 
parliameDts. 

It  waa  this  cmsideralion  alone  whicli  has  so 
In^prerailedwiththeHonieof  Common*,  not 
to  insist  on  due  Kparation  tor  thoae  violent  and 
an  parliamentary  aUempts,  made  by  your  lord- 
ships upon  their  righta  nnd  privilege*,  nt  the 
end  of  the  last  seaaum  of  parliament,  bat  to  ap- 
ply themselves  lo  the  givinif  the  speedieat  dis- 
patch to  thoae  Bupplie*  which  ber  majeatv  *a 
earnestly  recommended  from  the  throne,  whicb 
are  so  ueceeaary  to  enable  her  majesty  t«  ptu-- 
sue   tbe  advanUgea  that  have  been  obtained 

Sinat  tbe  cummon  enemy,  by  the  great  and 
_  ioussncceaaes  of  her  m^esty's  arms;  and 
which  are  now  delayed  in  your  Imdshipa' 
Hnuse,  in  so  unusual  a  msnner. 

Tbe  Commons  do  agree  to  your  lordshipa, 
that  when  either  House  of  Pariiameni  ha* 
apprehended  tbe  proceedings  of  the  other  to  Iw 
liable  lo  exception,  tbe  ancient  parliamentary 
method  ha*  ulteo  been  to  ask  a  Conference ; 
because  it  ought  to  be  aupposed,  that «  hen  the 
matters  arc  tiairly  laid  open  and  debated,  that 
which  may  hare  been  amisK,  will  be  rectihed, 
or  elae  tbe  Houae  tliat  made  Ihe  objections  will 
be  *Bti*Ged  that  their  complaint  was  not  well 
grounded.  But  your  lordthip*  seem  an  little 
to  deure  to  have  matters  fairly  laid  open  and 
debated,  that,  to  the  grrat  surnriae  of  Ibe  Com- 
mon*, when  your  lonhhips  had  invited  them 
lo  a  Conference  about  some  ancient  funda- 
mental liberties  of  the  kingdom,  they  found 
only  the  ancient  and  foudamental  right*  of  Ibe 
House  of  Commons,  and  their  proceeding*, 
nensmed,  and  treated  in  a  manner  unknown  lo 
former  parlisroents;  and  that  your  bniahipa 
had  anticipated  all  debotes,  by  (feliveriog  posi- 
tive Resolutioiu ;  and  thue  proceedings  of 
jour  lordships,  nounded  only  upon  the  peti- 
tioD*  of  crimiual*,  that  bad  fallen  under  tbo 
just  ceAanre  and  displeaaure  of  the  Common*, 
and  noon  a  printed  paper,  which  was  not  regu* 
larly  befhre  your  lordsbipa. 

'fhuii^h  this  manner  nf  proceeding,  as  well 
a*  tbe  mailers  of  your  lordships'  Resolotions, 
mi^t  have  JDstilied  tbe  House  of  CnmnMns  in 
renisiitg  lo  continue  conferences  with  your 
kiTiMiip*,  as  their  predecemora  have  dana  upon 
\vm  occasions ;  andihnngh  ibeCommoaa  can- 
not aubioit  their  privilegea  lo  be  detenmned  or 
aaawined  by  yaartRduipt,  upon  m 
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whatsoerer ;  yel,  that  nothiiigf  may  be  wantinf 
on  tiwir  part  to  ioduoe  your  lordshipa  to  re- 
tract tbew  Reaolntiona,  they  proeeod  to  tako 
thoiii  ioto  tfaoir  eoiwderatioD. 

Your  Lordships'  first  Resolotion  is,  yix.  '  That 
« neither   House  of  Parliament  bath  any 

*  power,  by  any  Vole  or  Deohration.   to 

*  create  to  themselvesanv  new  Privilege  that 
'  is  not  warranted  by  toe  known  laws  and 
'  customs  of  Parliament.' 

As  the  Commons  have  ifoided  themsekes 
by  this  rule,  in  asserting  their  privileges,  so 
they  wish  your  lordsliips  had  observed  it  in  all 
your  proceedings.  Thia  had  entirely  taken 
away  all  colour  for  disputes  between  her  ma- 
jesty's two  Houses  of  Parliament,  and  many 
just  occasions  of  complaint  from  thoee  the 
Commons  represent.  This  wooM  eflR?ctuaily 
pot  an  end  to  that  encroechment  in  judicature 
so  lately  assumed  by  your  lordships,  and  so 
oiken  complained  of  by  the  Commons;  we 
mean  the  nearing  of  appeals  firom  Courts  of 
Equity,  in  your  Lordships*  House.  This  wouM 
have  nindered  the  bringing  of  original  causes 
before  your  tordshioe,  and  your  nnwarrantable 
nroceedings  upon  the  petition  of  Thomas  kird 
Wharton,  complaining  of  an  Order  of  the  Court 
of  Exchequer,  bearing  date  the  16th  of  July, 
170 J,  for  filing  the  record  of  a  survey  of  the 
honour  of  Richmond  and  lonlship  of  Middle- 
bam  in  the  county  of  York ;  an  attempt  which 
(contrary  to  the  ancient,  legal  iudicature  of 
]Hiriiament  heretofore  exercised  ror  the  relief 
of  the  subject  oppressed  by  the  power  of  the 
great  men  of  the  realm)  was  in  fiivour  of 
one  of  your  own  body,  to  suppress  a  public 
vecord,  which  all  her*  majesty's  solnects  had 
an  undoubted  right  to  make  use  of;  an  at- 
tempt that  tends  to  render  all  fines  and  re- 
coveries, and  other  records  upon  which  estates 
and  titles  depend,  precarious ;  and  consequent- 
ly subjects  the  rights  and  properties  of  all  the 
Commons  of  England  to  an  Hlegal  and  arin- 
trary  power. 

A  due  regard  to  the  same  rule,  would  have 
]HPevented  your  lordships  entertaining  the  peti- 
tions mentioned  at  the  last  conference,  which 
set  forth,  **  That  the  Ixirds  having  given  judg- 
ment in  the  case  of  Asliby  and  n  hite,  viz, 
That  by  the  known  iawK  of  this  kingdom,  every 
fteeholfkr,  or  other  person,  having  a  right  to 
give  his  vote  at  the  election  of  members  to 
serve  in  parliament,  and  being  wilfully  denied 
•r  hindeiVd  so  to  do  by  the  officer  wno  ought 
to  receive  the  same,  may  maintain  an  action  in 
the  Queen's  courts,  against  such  officer,  to  as- 
sert his  right  and  recover  damages  for  the 
il^ury."  The  petitioners  tliereupon  hiought 
the  like  actions  in  their  o\^n  eases. 

Whereby  au  extrajudicial  vote  of  your  lord- 
ships is  stated  as  a  judgment  of  pariiament 
and  standing  law  in  that  case,  your  lordships 
having  no  foundation  for  the  entertaining  such 
petitions,  unless,  that  after  haviug  assumed  to 
yourselves  the  hearing  of  appcan  from  courts 
of  cqOiQr,  yo«  wodd  now  bniig  appeab  to  your 
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lonlships  from  the  proceedbn  of  the  Gem- 
moos,  who  are  not  aoooantable  to  your  lord- 
ships fiir  them. 

Your  Lordships' seoond  Resolution  is,  <  That 
'  every  freeman  of  Englaiid,  wboappreksnda 

*  himself  to  be  iqjured,  has  a  right  to  aeek  re- 
<  dress  by  action  at  law ;  And  that  the  com- 

*  mencing  and  prosecuting  an  action  at  com- 
(  mou-iaw,  against  any  person  (not  entitled 

*  to  privilege  of  parliament)  is  no  breach  of 
'  the  privilege  of  parliament.' 

To  which  the  Commons  say,  that  every  free* 
man,  and  every  subject  of  England,  has  a  right 
to  seek  redress  for  an  injury ;  hoik  then  sock 
person  most  apjily  fiir  that  redress  to  Ike 
proper  court,  wbicn  hath,  by  ancient  laws  and 
usage,  the  cognizance  of  such  matters ;  For. 
should  your  lordships'  ResohitloB  be  taken  as 
an  universal  propoohion,  all  distinolion  of  Ike 
several  courts,  vis.  common-law,  equity,  eoole- 
sisstkal,  admiralty,  and  other  comts,  will  be 
destroyed  ;  and,  in  thia  confiuion  of  ^urisdic* 
tion,  the  high  court  of  pariiament  is  involved 
in  your  lordwins'  Resolntioii. 

However,  tke  Commons  conceive  k  no 
wonder  your  kirdships  should  favour  the  i»i« 
versal  propoiilioo,  that  all  righli  whatsoever  ara 
to  be  redrened  by  actkina  at  law,  when  yomr 
lordships  pretend  to  have  the  last  resort  in 
cases  of  judk»lnre  by  Writs  of  Enor ;  ^»  that 
your  lordfihipi  are,  in  this,  only  extendnqr  yoqr 
own  jiulicature  imder  the  coh>ur  of  a  regard 
and  iiMidemessfor  ihe  rights  of  the  people,  and 
liberties  of  their  persons. 

The  Commons  are  surprised  to  find  your 
lordships  assert,  that  the  commencing  and  pro- 
secuting an  action  against  a  person  not  ei^ 
titled  to  privilege  of  Mrliament»  is  no  breadi  of 
the  privilege  of  paniament,  since  it  is  qmiA 
certain,  thiat  to  oommeoce  and  prosecute  sa 
action  which  would  bring  any  matter  or  causa 
solely  cognizable  in  pariiament,  to  the  esami- 
iiation  and  determination  of  any  other  court, 
is  more  destructive  to  the  privileges  of  parlia- 
ment, than  to  commence  and  mosecute  an  ac- 
tion against  a  person  only  who  is  entitled  to 
such  privilege. 
^  Tliat  some  matters  and  causes  are  sohlT  eog- 
nizable  in  parliament,  hath  ever  been  alloved 
by  the  same  judges  of  law,  and  is  evident  ftoos 
many  preoedenis ;  and  to  bring  such  eauses  to 
the  determination  of  other  courts,  strikes  at  tils 
very  fi>undatk>n  of  all  pariiamentary  jorisdle-. 
tion,  which  is  the  only  basis  and  support,  evott 
of  that  persona]  privilege  to  which  the  members 
of  either  House  of  nriiament  are  entHltd  ; 
and  consequently,  to  commenee  and  prosecute 
any  action,  whereby  to  draw  such  causes  IsT 
the  examination  of  other  courts,  is  eqoalfjp^ 
a  breach  of  the  privilege  of  parihunent,  whether 
the  defendant,  aninst  whom  anch  action  is 
brought,  is  entitM  to  the  privilege  of  psrfti- 
ment,  or  not,  whkdi,  besitlei  the  nstnre  oifed: 
reason  of  the  thing,  is  fully  evident  firom  tbn 
constant  usage  of  each  House  of  Firiiainent, 
in  committing fer  contempts mrij  npfaHtthfir 
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reflpeeti?«  bodRt,  u  appctrt  from  niny  pre- 
cedents upon  the  Journals  of  both  Houses. 

Your  Lordships'  third  Resolmion  is  this,  viz. 

*  That  the  House  of  Commons,  in  oommitin^ 

*  to  Newgate,  Daniel  Home,  Henry  Basse, 

*  and  John  Paton,  jnn.  John  Paty ,  and  John 

*  Oriat,  for  commencinfif  and  prosecuting  an 

*  action  at  common- law  against  the  oon- 

*  staldes  of  Aylesbury,  for  not  allowing  their 

*  votes  in  election  of  members  to  serve  in 

*  parliament,  upon  pretence,  that  their  so 

*  doing  was  contrary  to  a  deohinition,  a  con- 
<  tempt  of  tlie  jurisdiction,  md  a  breach  of 

*  the  privilege  of  that  House,  have  assumed 

*  to  themselves  alone  a  legislative  aothority, 

*  by  pretending  to  attribute  the  force  of  a  law 

*  to  their  declaration :  have  daimed  a  juris- 

*  diction  not  warranted  by  the  constitution, 

*  and  have  assumed  a  new  privilege  to  which 
■  they  can  shew  no  title,  by  the  laws  and 

*  onstoms  of  parliament ;  and  have  thereby, 

*  as  far  as  in  ihem  lies,  subjected  the  rights 

*  of  £nglishmen,  and  the  freedom  of  ueir 

*  persons,  te  the  arbitrary  votes  of  the  House 

*  of  Commons.' 

In  answer  to  which,  the  Commons  affirm, 
that  the  said  commitment  is  justified  by  ancient 
precedents,  and  by  the  usage  and  customs  of 
parliament  which  is  the  law  of  parliament,  and 
the  rule  by  which  either  House  ought  to  govern 
their  proceedings ;  and  that  the  terms  of  as- 
ootaing  to  thenMelvea  alone  a  legislative  autho- 
.  rity,  or  attributing  the  force  of  a  law  to  their  de- 
claration, of  claiming  a  jurisdiction  not  war- 
ranted by  the  constitution,  of  assuming  a  new 
privilege,  to  which  they  csn  shew  no  title  by 
the  law  and  custom  of  parliament,  and  of  ar> 
bitorary  votes ;  are  mora  applicable  to  this  Re- 
solution of  your  lordships,  which  hath  no  one 
precedent  to  justily  it. 

According[  to  the  known  laws  and  usage  of 
parliament,  it  is  the  sole  right  of  the  Commons 
of  England,  in  parliament  assembled,  (except 
in  eases  otherwise  provided  for  by  act  of  parlia- 
ment,) to  examine  and  determme  all  matters 
relating  to  the  right  of  election  of  their  own 
members. 

And,  according  to  the  known  laws  and  usagie 
of  parhament,  neither  the  ijualification  of  any 
elector,  nor  the  right  of  anv  person  elected,  is 
eognixable,  or  determinable  elsewhere,  than 
hsnre  the  Commons  of  England  in  pariiament 
assembled,  excepting  such  cases  as  are  especi- 
ally provided  for  by  act  of  parliament. 

And  were  it  otiierwise,  the  mayors,  bailifls, 
and  other  officers,  who  are  obliged  to  take  the 
poll  at  elections,  and  make  a  return  thereupon, 
would  be  exposed  to  multiplicity  of  actions, 
vexatioas  suits,  and  unsupportaUe  expenees ; 
and  such  officers  would  be  snigected  to  dif- 
ferent and  independent  jurisdictions,  and  incon« 
aistent  determinatioDS,  in  the  same  case,  with- 
•at  relief. 

And  the  exercise  of  this  power  by  the  House 
of  CommonSi  is  wmira  bf  %  ling,  unoon- 


teMed  poBsenion,  and  oonflmed  by  the  act  that 
passed  7  5e  8  Gul.  3,  cap.  7 :  and  the  Honse  of 
Commons  must  be  owned  to  be  the  only  juris- 
diction that  can  allow  the  elector  his  vote,  and 
settle  and  establish  the  right  of  it ;  the  last  de- 
termination in  that  House  being  by  that  act  of 
parliament,  declared  to  be  the  standing  rale 
for  the  right  of  election  in  each  respective  place. 
Nor  can  any  elector  suffer  either  injury,  or 
damage,  by  the  officers  denying  his  vote ;  for 
when  the  elector  hath  named  the  person  he 
wouM  have  to  represent  him,  his  vote  is  ef- 
fectually given,  both  as  to  his  own  right  and 
privilege,  and  as  it  avails  the  candidate  in  his 
election ;  and  is  ever  alkiwed,  when  it  comes 
in  question  in  the  House  of  Commons,  whether 
the  officer  liad  any  regard  to  it  or  no. 

In  the  beginning  of  the  parliament  held  9ft 
Eliz.  Mr.  Speaker  acquaints  the  House,  that 
he  had  received,  by  the  Lord  Chancellor,  her 
majesty's  pleasure.  That  she  was  sorry  th* 
House  was  troubled  with  the  matter  of  deter- 
mining the  cb  using  and  returning  of  knights  for 
the  countv  of  N(Ablk ;  that  it  was  improper 
for  the  House  to  meddle  in  it,  whicn  was 
proper  for  the  Lord  Chancellor,  whence  tho 
writs  issued  out,  and  whither  they  were  return - 
aUe:  tbat  her  majesty  had  appointed  the 
Lord  Chancellor  to  (H>nfer  therein  with  tho 
judges ;  and  upon  examining  the  same,  to  set 
down  such  course  as  to  justice  and  right  sboald 
opoertaio. 

Nov.  9.  A  committee  was  appointed  to 
examine  and  state  the  circumstances  of  tho 
Return  of  the  knights  for  the  county  of  Nor« 

And  on  Friday,  Nov.  11,  Mr.  Cromwell  re* 
ports  the  Case  of  the  Norfolk  electk>n  very 
largely,  in  which  Report  are  these  following 
Resolotions :  1.  Tliat  the  said  Writ  was  duly 
executed.  9.  That  it  was  a  pemicioas  prece* 
dent  that  a  new  writ  should  issue  without  tho 
order  of  this  House.  S.  That  the  discussing, 
or  judging  of  this,  and  such  like  differences, 
only  belonged  to  the  said  Hoose.  4.  That 
though  the  Lord  Chanoellor  and  Judges  aro 
competent  judges  in  their  courts,  they  are  net 
so  in  parliament.  5.  That  it  should  be  entered 
in  the  Journal-book  of  the  House,  that  tho 
first  election  is  good ;  and  that  the  kniffhta 
then  chosen  were  received  and  alloweo  as 
members  of  the  House,  not  out  of  any  respect 
the  Honse  had,  or  gave  to  the  Lord  Chancellor'a 
Judgment  therein  passed,  but  roeitly  by  reason 
of  the  Reolntion  of  the  Hoose  itself;  by  which 
the  said  election  had  been  approved.  6.  Tbat 
there  should  be  no  message  sent  to  the  Lonl 
Chancellor,  not  so  much  as  to  let  him  know 
what  W9S  dune  therein,  because  it  was  dero- 
gatory to  the  power  and  privilege  of  the  said 
House. 

It  also  apiicars,  thai  sir  Edmond  Ander* 
■on,  lonl  chief  jnslioe  of  the  Common  P1caa» 
was  soqnainled,  thai  the  cxpfanation  sad  or- 
dering of  the  catMO  appertained  only  to  thft 
censure  of  the  House  of  Cbmmons^  not  to  (to 
LMrdObHKtHiramltho indjgai i  andihattkey 
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should  take  no  notice  of  their  having  done  any 
thing  in  it. 

Aooonlingty  Mr.  Farmer  and  Mr.  Gresbani 
were  received  into  the  House,  and  took  the 
oaths ;  beinjif  admitted  only  upon  the  cenaure 
of  the  Uouie,  not  aa  allowed  by  the  Lord 
Chaueellor,  or  the  Judges;  and  so  ordered  to 
be  set  down  and  entered  by  the  clerk. 

And  thii  right  of  the  Commons  to  deter- 
mine their  own  elections,  has  never  been  dis- 
puted since  the  Case  of  sir  Francis  Goodwin, 
1  Jac.  1,*  when  the  Lords  would  have  eu- 
quirvd  into  the  proceedings  of  the  House  of 
Commons  u|ion  his  election ;  but  the  Commons 
then  told  tlirir  lurdshipv,  it  did  not  stand  with 
the  honour  of  I  he  House  to  give  account  to 
tbeir  lordships  of  any  of  their  proceedings  or 
doings. 

And  in  the  reasons  of  their  proceedings  in 
that  C<ue,  which  they  had  laitl  by  petitii»n  lK*fore 
the  king,  aniuug  oilier  things,  they  say,  They 
are  a  part  of  the  body  to  make  new  laws ;  yet, 
for  any  matter  of  privileges  of  thtir  House, 
they  are  and  ever  have  tieen  a  court  of  them- 
selves, of  sufficient  power  to  discern  and  de- 
tenniue  without  the  Loi-ds,  as  the  Lords  have 
always  useil  tf>  do  theirs  without  them. 

In  which  Reasons,  aa  well  as  in  their  A|io- 
logy  atlerwanls  to  that  prince,  the  House  of 
Commons  did,  above  100  years  since,  so 
clearly,  and  with  so  much  strength  of  i-eason, 
assert  their  right  in  the  matter  of  tlie  election 
of  their  members.  The  Commons  think  it  their 
dnty  to  resist  all  attempts  whatsoever  to  in- 
vade them. 

And  up«»n  this  occasion,  it  may  not  be  im- 
proper to  die  the  opinion  the  House  of  Com- 
mons had  of  the  Judges  intermeddling  in 
mutters  of  their  elections,  as  they  have  deli- 
vered  it  in  tlie  aforesaid  A[iology,  in  these 
wordii,  viz. 

'  Neither,  thouglit  we  that  the  Judges'  Opi- 
'  nions,  (which  yet,  in  d*ie  place,  we  greatly  rc- 
*  vereuce,  being  delivered  with  the   common 


being  above  the  law,  is  not  founded  on  the 
'  common  laws,  but  they  have  their  rights  and 
*  privileges  peculiar  to  themselves.* 

When  the  earl  of  Shaftesbury  waa  lord  chan- 
cellor, writs  were  issued,  during  a  prorogation 
of  parliament,  for  electing  roembera  m  the 
room  of  those  that  were  dead :  the  king  bim- 
ielf  was  no  cautious,  aa  to  the  regularity  of  thia 
proceeding,  and  had  so  much  regard  to  the 
privileges  of  tiie  House  of  Commons,  that  at 
the  next  session  of  parliament,  Feb.  5, 1673, 
pe  spoke  to  the  Commons,  from  the  throne, 
in  these  wonis ;  **  One  thing  I  Ibrgot  to  men- 
tion, which  happened  during  this  prorogation ; 
I  did  give  orders  for  the  issuing  some  Writs, 
for  the  election  of  membtn  instead  of  thoae 
that  are  dead,  that  the  House  might  be  fnli  at 
tkeir  meeting;   and  I  am  mistaken,  if  this  be 

»  See  lU.  Hist.  vol.  1,  p.  9M^ 
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not  aeoordiny  to  former  pracMdiagn.  But  I 
desire  you  will  not  fall  to  other  bnauicM  nntil 
yon  have  examined  that  particular  ;  and  1 
doubt  not  but  precedenta  will  justify  what  Is 
done ;  I  am  as  careful  of  all  yotur  pnvilcgea  M 
of  my  own  prerogative." 

Feb.  6, 1673.  The  House  of  Commona  took 
that  matter  into  oonsideration ;  and  aevenl 
praoedents  being  cited,  and  the  matter  at  large 
debated,  and  the  general  sense  and  opinicm 
of  the  House  being,  "  That,  during  the  con* 
linuanee  of  the  high  court  of  parliament,  tlie 
right  and  p4iwer  of  issuing  wnts  for  electin|f 
members  to  serve  in  this  House,  in  soch  placet 
as  are  vacant,  is  in  this  House,  who  are  the  nro« 
per  judges  alao  ofelectiona,  and  ntuma  of  their 
members."* 

Thereupon  it  was  resolved,  **  That  all  elec- 
tions upon  the  writs  iasued  since  the  laat  sea- 
siun  are  void,  and  that  Mr.  Speaker  do  iasoe  out 
hia  warrant  to  the  clerk  of  the  crown,  le  make 
out  new  writs  for  those  pkices.*'  Which  waa 
I  done  accordingly. 

No  other  court  than  the  House  of  Comaaoai, 
bath  ever  had  the  determination  of  the  dee- 
tious,  or  any  cognizance  of  such  causes,  except 
where  by  acts  of  parliament  directed  ;  and 
such  an  action  as  those  sgainst  the  late  ooosta- 
bles  of  Aylesbury,  to  bring  the  right  of  votmgf 
in  an  election  in  question  in  the  courts  of  law, 
is  a  new  invention  never  beard  of  before ; 
which  (as  new  devices  in  tlie  law  are  generaUy 
attended  with  inconveniences  and  absurdities) 
was  plainly  to  snbiect  the  elections  of  all  the 
members  of  the  House  of  Commons  to  the  de- 
tennination  of  other  courts. 

This  undoubted  privilege  and  jurisdiction, 
the  Commons  think  will  warrant  these  eom- 
mitmenta,  if  the  late  Declaration,  (which  in 
agrreable  to,  and  paunot  lessen  theur  ancieat 
r^lit,)  had  never  been  made. 

For  it  is  the  ancient  and  undoubted  right  of 
the  House  of  Commons,  to  commit  fur  breaeh 
of  privilege :  and  the  instances  of  their  cooi- 
mittiiig  persons,  not  members  oi'  the  House, 
for  briAch  of  privilege,  and  that  to  any  of 
her  majesty's  prisons,  are  so  ancient,  no 
many  and  so  well  known  to*  your  kmUhips, 
that  the  Commons  think  it  needless  to  pve- 
duce  them. 

And  it  being  the  privikweof  the  House  of 
Commons,  to  have  the  sole  examination  end 
determination  of  all  causes  relating  to  tiMrir 
elections,  as  albresaid,  it  folkiws,  that  aay 
attempt  to  draw  any  such  eauaes  to  the  deter- 
mination of  any  other  court,  is  a  breach  of  the 
privilege  of  the  House  of  Commons ;  for  which 
the  person  oflfending  may  be  committed  by  Ike 
Commona. 

And  here  we  cannot  hat  take  notice  of  tbtt 
unreasonable,  as  well  as  unnatural  insinoati— , 
whereby  yotur  kurdsbips  endeavour  to  aepaimia 
the  interest  of  the  people  from  their  reprcMm* 
latlvea  in  parliament,  who  pretend  to  no  pii- 
vikgea,  btit  upon*their  account,  and  for  tMr 

•  Sea  Ptol.  Hist.  vol.  4,  p.  507. 
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bcof  fit ;  uid  wc  ue  wunj  to  mt,  ihey  are  thu* 
MTprely  reflecleri  «n  bv  ;rMir  li)nlihipa,  liir  no 
Oihrr  rcKMii,  but  for  tiwir  iilnpowng  to  nre- 
•erre  (he  ligfiti  ot'  the  people,  and  their  lioer- 
liRi,  from  jroDr  loidihip*'  ariiiirwy  detcmi- 
nstioni. 

Your  LorJships'  fourth  Rnolution  ia,  *  T\\»X 
'  efery  Englubaian  nho  ii  impriMiied  by 


<  fur,  aud  obuiii  a  writ  of  Habeu  CoTpus, 
*  order  to  procure  hU  liberty  by  due  RourK 

The  Cocamons  do  not  deny  that  nery  Eng- 
lishmui,  who  M  imprisoned,  by  •ov  autborily 
wbalMerer,  hea  an  undoubted  rignt  to  apply 
by  bit  ■^nls,  or  friends,  in  order  to  procure 
his  Itberty  by  due  oourae  of  law,  prorided 
•Qch  applKabon  be  made  to  tbe  proper  place, 
■nd  ill  a  proper  manner ;  an,  upon  the  com- 
miimenti  of  ibe  House  of  Conmona,  (which 
Mmelimes  are  not,  aa  other  commilnieiits,  id 
order  to  hrin^  to  trial ;  but  are,  in  cases  of 
breach  of  pn*ile|[c  and  contempt,  the  proper 
punlihmeni'of  tbe  House  of  Commons,)  the 
BpnIioUkia  (Mfffat  la  be  to  that  House. 

The  CJonmwiM  are  so  williop  to  allow  and 
CMoonfe  every  En^iHbman  to  apply,  by  hia 
friends  or  agenu,  to  obtain  a  Wnt  or  Habeas 
Corpua,  in  order  to  procure  his  liberty  by  due 
course  of  law,  thai  tbey  linrc  not  censured  any 
pefaon  merely  for  applying  tor  such  Writ  uf 
Habeas  Corpus,  even  in  cues  where  by  iliia 
process  of  law  the  prianaer*  cannot  be  dis- 
charged. For  the  Commons  mnslobserre,  that, 
in  nwnycaaes  a  prisoner  cannot,  upon  a  Writ 
of  Habeas  Corpim,  obtain  hia  liberty ;  as  in 
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tempt  to  any  court  of  record,  or  by  virtue  of 
meanc  process,  or  llie  like:  and  in  the  act  of 
Habeas  Corpus,  serentl  cases  are  eiprtssly 
excepted ;  anil  that  no  peivon.  committed  for 
any  oentempt,  or  brcarh  ol  priiilcge,  by  the 
HouN  of  Cciiimons,  can  be  dischaiyed  upon  a 
Writ  of  Habeas  Cnrnus,  or  by  any  other  aii- 
tbority,  than  that  or  the  House,  durinir  that 
seaioaot'paHiameui,  it  plain  fitmi  tlie  Iblktw- 
inrpreeedenU. 

May  U3,  1  Jac.  1.  Ordered,  Jones  the  pri- 
soner to  be  sent  for  biiher,  and  to  attend  bis 
discharge  from  the  House. 

That  tbe  prisoners  cumniiiled  by  us,  cannot 
be  lakea    from    xm,  and  committed  by  any 


In  May  1C75,  the  Honse  ofCommoos  baring 
KMolTcd,  That  therelav  noappeal  to  the  jndi- 
Mlure  of  the  Loida,  rnMu  courla  of  equity  ; 
and  that  do  member  of  the  House  shuuld  pro- 
aeciile  any  appeal  fcem  any  court  of  ei)ai^, 
before  thetloDse  of  Lords ;  seijeaot  Pemberton, 
•eijemnt  Peck,  sir  John  Chnrchill,  and  Charles 
PmUr,  esq.  were  committed  to  the  custody  of 
the  Serjeant  of  Ihe  Hoosc,  for  a  htcach  of  pri- 
yilege,  in  baf  icg  been  of  connael  at  the  bar  of 
ika  tlB<ms  of  Lonla,  in  tbe  pmseculioo   uf 


Dalmaboy,  a  member  of  the  Honse  of  Com. 
mons,  was  concerned. 

But  the  ■erieant  harlng  been  by  force  pre- 
fenled  from  beepioK  them  Jn  custody,  the 
Commons  did,  the  4th  of  June,  Ifirs,  acquaint 
the  Lords,  at  a  Conference,  as  followelh,  vis. 
■'  We  are  furtlier  commanded  to  acquaint  youi 
that  the  enlargement  of  the  persons  imprisoned 
by  order  of  the  Hnuse  of  Commons,  by  the 
gentleman  usher  of  the  black  rod;  and  the 
prdhibitiofi  with  threats,  to  M  officers,  and 
other  persons  whatsoeTcr,  not  to  receiTc  or  de- 
tain them,  is  an  apparent  breach  of  the  riehta 
ik- Un..i_ -rf "1     . 


ilierefore  caused  Ihem  to  be  retaken 


have  committed  them  to  IbeTower." 

The  said  Counsel  were  afterwards  committed 
to  the  Tower  fur  a  breach  of  priTilege,aQd  con- 
tempt of  the  Bulhorily  of  tbe  House :  and  the 
House  being  informed,  that  the  Lords  bsd  or- 
dered Writ!i  of  Habeas  Carpus  for  bringing  the 
counsel  to  the  bar  uf  ibeir  House, 

Tbe  Commons  Uien  paxsed  tbernUawiugRo* 
solutioDS  : 

June  7.  Resotred.  turn,  am,  "  That  no  pct«- 
*on,  committed  tor  breach  of  nrirjlege  by  order 
of  this  House,  ought  to  be  diicliarged,  during 
the  session  of  pariiameni,  but  by  order,  or  waf 
rant  of  (his  Haute.  'J.  That  the  lieutenant  of 
tbe  Tower,  in  receiring  and  delninbg  in  cua- 
toilj,  sir  John  CfaurchitI,  serj.  Peck,  sen. 
Pemberton,  and  Mr.  Porter,  performed  his 
duly  acconling  tu  taw  ;  and  far  so  doing  he 
■ball  have  tbe  assistance  and  prolecban  orthia 
House.  S.  That  tbe  lieutenant  of  the  Tower, 
in  case  he  bath  received,  or  aliall  receire  any 
writ,  warrant,  order  or  commandment,  to  re- 
move or  detiver  any  person  or  peraons  oom- 
mitleil  for  breach  of  {nirilege,  by  any  order  or 
warrant  uf  this  Honse,  shall  not  make  any  re- 
turn  thereof  or  yield  auy  obedience  there- 
unto, before  he  hath  first  acquainted  this  Honie, 
and  received  their  otder  and  directioas  how  to 
proceed  therein." 

Ordered,  "  That  these  Resolutions  be  im- 
mediately sent  to  tbe  lienleoant  of  thu  Tower. ' ' 

Afterwatda  Ihe  lieuleaant  of  the  Tower  gave 
the  HooM  an  account,  that  be  hai)  refused  to 
ddiver  Ibe  connael  upon  tbe  Lords'  Order,  ug- 
nified  to  him  by  the  black  rod,  bceaiue  they 
were  committed  by  ihi;  Houie  ;  and  that  after 
he  had  received  the  Votes  of  this  llouse,  he 
had  Writs  of  Habcna  Corpus  brouehl  him,  t« 
bring  the  counsel  to  the  House  of  lioria  at  tcu 
o'clock  the  next  morning,  and  huroUy  craved 
the  direction  of  the  House  what  to  do. 

Hr.  Speaker  intimated  to  him,  he  sbonld 
forbear  to  return  tbe  writs. 

And  tbe  House  cane  to  several  other  resdu- 


June  9.     BMolred,  i 


:.  That  n< 


warrant  of  the  Houaeof  Commons,  lor  breach 
of  privilege,  or  contempt  of  that  House,  ought 
withoDl  order  of  that  Honae  to  be,  by  any  Writ 
of  HabMi  CapH^  or  mhet  antbonty  wltat£o< 


scrj 
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CTEr,  made  to  ■ppcu  atid  aoawer,  and  da,  tod 
receife  a  determiDaiioD  in  tbe  Hmmc  of  Paoa, 
during  tbe  aeaion  of  pBriianMUt  wharciii  niuh 
penon  wa«  commiucii.  3.  That  (he  Order  of 
Ike  lloaieorPeen,fartlwHMUDgMiiafWriti 
of  Habeas  Corona  ooBeomtDC  (eqeaat  Peck, 
m  John  Chnrchill,  aoqcaiit  Pmbcrtoii  and  Mr. 
Charles  Porter,  is  inaoiEcieDt  and  illegal ;  fbr 
'*      ''  ti  general,  and  evpreasea  no  uarlieur~ 


cauie  of  privilege,  and  cniumaiida  tbe  king'a 
great  aeal  to  bcpul  lo  Writ*  not  returaable  M- 
ftnt  the  Eaid  Houae  of  Pecn.  3.  That  the 
Lord  Keeper  be  aRquunte^t  with  iheae  Reto- 
lutiona,  to  the  eod  that  tile  aaid  Writ  of  Hnbeat 
Corpoi  may  lieRupenedeii.BacantnTy  lo  the 
lairaiidthepri*ile|paafthisHouie.  4.  That 
a  mesaage  m  wnt  in  tho  Lord*,  to  Mi]DBitit 
Ibem,  that  M^icatit  Peck,  wx  Joho  Churchill, 
•cgtant  Penberion,  and  Mr.  Cfaarlea  Poitar, 
were  craomkud  ^ty  order  aad  warrant  of  Ihia 
Bonae,  for  breach  of  the  priril«p«,  aud  coa- 
tenplof  iho  authority  of  khia  Uoaae.'' 

March  99,  IMS.  ChaH»  Dancomb,*  nq. 
bkftBg  been  comraitted  by  order  of  thia  Hooae, 
and  afterwaidi  diMha^cd  by  order  of  tbe 
noBBB  of  Lordi,  without  the  content  of  this 


I,  That  no  poraon  cominitled  by 
tbia  Heoae  can,  during  the  nme  leaaiaa,  be  di^ 
ohaiged  bj  any  other  authority  whataoerer. — 
llMt  Iho  Mid  Charlea  Diracomb  be  taken  into 
tke  cDrtody  of  the  aegeant  at  annt  aUendhig 

Tbcao  at«  mum  inatancoa,  anong  many 
Mbafa,  Ikat  night  be  produced  npen  tiiia  oc- 
■Bwi*|  aadtbahatoauiolbutbeMrtiealariy 
remembered  by  aome  ooUe  lordi  that  tbeti  est 
ia  the  Honaeof  Coa>motii,and«raB«oiia]y  io- 
avted  Ihia  ptnrilege  of  the  ComaMMo. 

Your  Lordihipi'  Fifth  Raaolntion,  via.  Re- 
aolvid,  ■  That  for  the  Houae  of  ConiMaa 
'  to  ceaaure  or  punish  any  person  t(v  aaart- 
'ingapiiaoner  to  prosecute  a  Writ  nf  llih— 

*  Co^puI^  or  by  rote,  or  otherwise,  to  deter 
'  men  from  soiiciling,  proseeating  and  pinnd 

■  ing  upon  auoh  Writ  of  Uabeas  Corpus,  in 

<  behalf  of  «ueb  prissMr,  is  a*  altonpt  of 

<  daaggtous  conacquenoe,  a  breach  of  the 

*  aianv  good  staliriao  preeidnl  for  the  liber^ 

*  of  the  subject,  and  Mpemioioiis  example, 
'  by  denjing  the  neoesMiy  niiislsncB  to  tbe 

<  ptiaooer,  open  a  comBitnisntof  tbe  House 

■  of  Cemoiofw,  which  ba*  ever  been  allowed 


ne  Commi 
stance  of  y 


This  sllempl,  ihorefbn,  sT  jow  IsriiUpB  ia 
af  dangeroua  cooieqoeiwe,  landsif  U  a  bnMcIs 
of  the  good  underitandini^  balwoMi  tbe  in— 
Uouaea,  and  of  luoel  pernieioaa  eaanptA.  Tha 
Commotit'  Ute  proceeding,  in  oMHiiac  and 
punishing  the  eountel  that  hare  plradea  apon 
the  return  of  the  Wrib  of  Uabeat  Coruua,  in 
behalf  of  tbe  priiniier*,  if  doly  coniideiM,  is  a 
great  ioKlance  of  Ihe  temper  nf  the  Houae  of 
Commons ;  For  this  Hooae  did  not  interpou 
when  the  priiMen  aiiplied  to  the  lord  keeper, 
and  the  Juilgo*,  lobe  baikd  :  and,  had  the  law- 
yers shewn  10  murh  miHlesly,  ■■  lo  bave  ac- 
quieaccd  in  Ihe  upliiioti  uf  the  lord  keeper,  and 
all  the  judgn,  tbsl  these  priaooers  were  not 
bailable  \ty  the  ilnlute  of  Habeas  Corpus,  iba 
Commooi  had  nersr  taken  auy  noiiee  of  il : 
bul  lliey  wouM  not  rest  r-i— f-rl  wiibout  brinf> 
ing  on  again  this  oaae )  and  tbe  privileges  tt 
the  CoBOHMis  were,  with  great  liceniMMOBMs  if 
speech,  doiied,  and  intuited  ui  publie  ooiitti 
nut  with  any  hope  or  proapect  «r  raUif  cf  lbs 
priaoneia,  (who  m  tliis  whole  pmeeediof  haM 
apparenlly  been  only  the  tools  of  SSSM  lU-d^ 
Hgntng  penona,  that  are  coWriving  every  wng 
lo  disturb  Iho  frcedoaa  of  ihe  Gommoar  nla»> 
lions)  but  in  order  to  rent  ibcae  aaw  dMtlwi 
against  the  CommanstfKofkBd,  Mid  wjibn 
dnign  l»  overlbraw  Iheir  fundamealsl  rigbb 
And,  sftcr  so  mneb  iorelcraey  shown  In  ll* 
ComDiOM,  tboy  flonid  do  M  iMf  "  -  ' — 
lhaabaUoT%  pniMlefs,  oonatn 
■atcriiof 
guilty  of  I 

Iwaen  the  iwo'BMMes  of  FwliaMnt,  tDb*d» 
turberaofibe  peaee  of  tbe  kingdom  i  nod  l» 
hare  Mulnvoursd,  as  ftr  as  u  thsaa  lur,  to 
arenhtow  the  righto  and  privilsgcsaf  IbsOMi* 
mons  of  EnslaiM  in  pwhuMBt  iMiBfaUd. 

And  the  Comnons,  in  committing  Ihn  k»> 
yera,  have  only  done  that  right  W  ibeit  htig 
which  your  lordibips  havo  lireqncaily  pnv 
tiwd,  in  cases  of  pcraonal  privihge,  irbsc«n«f 
aiaglo  tnembei  of  your  lordihipa'UonnninflM- 

rdslnps'  latt 
■Writ  of  Error  boot  a  Writ  of ,  __. 

•  of  Right,  ud  ought  not  to  be  deniad  U  dw 

•  iultieM,  when  diuy  applied  for  ;  (thoogbil 
'  the  request  of  cither  Hotiae  of  PmUmmibB 

•  the  denial  thereof  being  an  obstnicliB>  m 
'  justice,  contrary  to  Migna  ChaOa,* 

Tbe  Gommona  diall  not  enter  into  nu  mb- 
nderatioQ,  whether  a  Writ  of  En«r  is  of  ri|^ 
or  of  gmeo ;  they  oenosiving  it  net  mnltoial  in 
thu  Case,  in  which  no  Writ  of  Bnw  Jia^  Mt 
wss  eter  any  Writ  of  Error  biengbt  or  M> 
tam^ted  in  the  like  «ase  befw*  | 


V^  i^™"?"  '*«^  'f  J""/  *"."  kw-ig  it  in  ewch  cases  wooM  not  only  mMmI 
,  your  lordship,  bang  no  judge*  of  the*  ^^  privileges  of  the  How  of  CmSiL 
ilogea ;    though   bv   ihii   fi<MluUOfi  you  ,  fc^t  ifaelibertiSi  of  sH  the  peoph  of  B^S 


_  1  to  make  e  Juilgment  without  having  wura< 
beard,  and  knowing  whu  the  Commoni  have  I  And 
to  allege  for  theui.  ' 

*  ■nbi>'bnl,nl.u,^lou. 


rsi^tt 
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in  all  other  retpecls,  it  the  wiiett  and  hap- 
piest in  the  world,  to  sojipose  the  last  resort  m 
judicature,  and  tlie  legmtive  to  be  diArently 
placed! 

And,  when  it  is  coasiderod  how  that  tiiurpa- 
tion,  in  hearing  of  appeals  from  oourls  of 
equity,  so  easily  traced,  though  often  denied 
and  protested  agrainst,  is  still  exercised,  and  sl- 
most  efery  session  of  parlisnent  extended,  it  is 
not  to  be  wondered  at,  that,  after  the  success 
your  lordships  hare  bad  in  those  great  adtancea 
upon  our  constitution,  you  should  now  at  once 
■lake  an  attempt  u|K>n*the  whole  frame  of  it, 
by  drawing  the  choice  of  the  Commons'  repre- 
aentatif  cs  to  your  detsminatioB ;  fi»r  that  is  a 
necessary  consequence,  from  your  lordships' 
encouraging  the  late  actiona,  and  tout  ooonte- 
nancing  a  Writ  of  Error ;  whicn,  if  allowed 
upon  such  a  proceeding,  might  as  well  be  in- 
troduced upon  all  acts  and  pioceedinga  of  courts 
or  magistrates  of  justice:  And  though  tiie 
present  instance  has  been  brouy^ht  on  under 
the  specious  pretence  of  preserrmg  liberty,  it 
is  obrions  the  same  will  as  well  hold  to  con- 
troul  the  bailing  and  discharging  prisoners  in 
•1^ 


And  the  Comiqoni  cannot  but  see  how  your 
lordslrips  are  contriving,  by  all  methods,  to 
bring  the  determination  of  liberty  and  property 
into  the  bottomless  and  insatiable  ffulph  of^your 
isrdships' judicature,  whidi  wouul  swallow  up 
both  tne  prero^tires  of  the  crown»  and  the 
vighls  and  liberties  of  the  oeople ;  and  which 
yonr  hndkhips  roust  giro  the  Commons  leare 
to  ny,  they  have  the  greater  reason  to  dread, 
when  they  consider  in  what  manner  it  has  been 
exerdsed :  The  instances  whereof  thev  forbear, 
becanae  they  hope  vour  lordships  win  refbrm ; 
aad  they  desire  rather  to  compose  the  oM,  than 
to  create  any  new  differences. 

Vpe«  the  whole,  the  Commons  hope,  that, 
apon  due  consideration  of  what  they  baTe  laid 
beibra  your  lordships,  you  wilt  be  Ailly  satis- 
fied they  have  aeled  nothing  in  all  these  pro- 
oeediKga,  but  what  they  are  soflteientfy  justi- 
fied in  from  precedents,  and  the  Imown  laws 
and  eosloma  of  parliament;  and  that  your 
lordshipo  hare  assumed  and  exerdsed  jumca- 
iBvt  ooBtrary  to  the  known  lawa  and  customs 
of  pariiaawBt,  and  tending  to  the  oferthrew  of 
tlM  rifhti  and  libertiea  of  the  people  of  Bug- 
bnd. 

Rcaolfed,  Thataoouferencebe  desired  with 
Ae  Lords,  vpon  the  subject  matter  of  the  last 
confisrence. 

Ordered,  Ttiat  Bfr.  Aislalnr  do  go  to  the 
£opis,  aad  denre  the  said  conrerence. 

Ifeyviir,  1705.~Mr.  Aisiaby  reported.  That 
he  baring  been  at  the  Lords  (according  to  the 
order  Testerday)  to  desire  a  conference  upon 
the  su^ect  matter  of  the  last  conference,  the 
K^ofdn  retura  an  answer. 

That  they  do  agree  to  a  conference  accord- 
ingly, and  appoiilt  the  same  presently  in  the 
nintfld  Chamber. 
-<Mmd,  Thai  the  manigira  who  managed 


the  last  conference,  do  manage  the  confiBrence 
which  is  to  be  presently  with  the  Lords. 

And  the  numagera  went  to  the  conference: 
and  being  returned, 

Mr.  Bromley  reported.  That  tliey  had  beca 
at  Ihe  conlerenoe,  and  deli? ercd  ttt  the  Lords 
what  the  House  had  directed. 

A  Message  from  the  Lords  by  sir  Richard 
HolfordandMr.Pitt.  Mr.  Sfieaker,  The  Lorda 
desire  a  free  conference  with  this  House  to- 
morrow at  one  o'clock,  in  the  Painted  Chamber, 
upon  the  sulyect  matter  of  the  last  conference. 

Resolredk  That  this  House  will  send  te  the 
Lords  an  answer  by  mesBengers  of  their  own. 

And  the  messengers  were  celled  in  a|^n  ; 
and  Mr.  Speaker  acquainted  them  therewith. 

March  8, 1705.— Resolred,  That  a  Message 
be  sent  to  the  Lords,  to  acquaint  them,  That 
when  their  lordships  sent  yesterday  in  the  af* 
temoon,  aftor  three  o'clock,  to  desire  a  free 
conference  upon  the  subject  matter  of  the  last 
conference,  the  House  was  just  rising ;  but 
that  this  House  will  meet  then:  lordships  at  a 
free  conference,  as  their  lordships  hare  desired, 
at  such  time  as  their  hardships  shall  appoint, 
the  time  named  yesterday  by  their  loraibipa 
being  now  past. 

Ordered,  Tliat  sir  Thomas  Hanmer  do  carry 
the  said  message. 

Ordered,  That  the  managers  who  managed 
the  last  conference,  do  manage  the  said  nee 
conference:  and  some  others  were  added  l» 
them. 

Sir  Thomas  Hanmer  reported.  That  he  bar- 
ing been  at  the  House  of  Lords,  to  deliver  the 
message  directed  by  this  House,  he  found  that 
the  Lwds  were  just  up. 

The  Serjeant  at  Aims,  attending  this  House, 
having  acquaintinl  the  Houae,  that  be  had  re- 
oeived  two  Writs  of  Habeea  Corpus  under  the 
mat  seal  of  Kngland,  to  bring  before  the  lord^ 
keeper  the  bodies  of  James  Moiiuiague,  esq. ; 
and  Alexander  Denton,  esq. ;  (who  are  com- 
mitted to  his  custody  by  warrants  from  the 
Speaker  of  thia  House  ibr  a  breach  of  privilege). 

The  House  again  assumed  the  consideration 
ofthatnuOler:  and  atler  debate. 

Resolved,  "  That  no  Commoner  of  Enghmd, 
committed  by  the  House  of  Commons  fur 
breach  of  privilege,  or  contempt  of  that  House, 
ought  to  be,  by  any  Writ  of  Habeas  Corpus^ 
made  to  appear  in  any  other  place,  or  belbre 
any  other  judicature,  during  that  session  of 
pariiament  wbtorein  such  person  was  so  com- 
mitted. 

**  That  the  Seijesnt  at  Arms  attending  thi» 
House,  do  make  no  return  of,  or  yield  any  obe> 
dience.to  the  said  W^rit  of  Habeas  Corpus; 
and,  fbr  such  his  refusal,  that  he  have  the  pro- 
tection of  tlie  House  of  Comm«ms. 

<*  That  the  Lord- Keeper  be  acquainted  with 
the  said  Reaolutions,  to  the  end,  that  the  said 
Writs  of  Habeas  Corpus  may  be  supeneded, 
as  contrary  to  law,  and  the  privileges  of  '^' 
House.** 
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Ofdered,  "  That  the  clerk  of  tfaU  Home  do 
arqaaint  the  Lord-Keeper  of  the  preat  aeal  of 
£oglaiid  with  the  said  Uesolutioiia." 

March  9,  1705.— The  clerk  acqaainted  the 
House,  That  he  did,  porauant  to  their  eom- 
manda  last  ni^ht,  wait  upon  the  ri(;;ht  lion,  the 
lord -keeper  of*  the  {|^at  seal  of  En^^nd,  and 
acquaint  his  lontship  with  the  resululionsof  the 
House  yesterday,  relatin;^  to  the  writs  of  Ha- 
beas Corpus ;  and  left  the  resolutions  with  his 
lordship. 

2i$ir  Thomas  Hanmer  reported.  That  he  hav- 
ing' been  at  the  liordc  with  the  message  or- 
derad  yestenlay,  the  Lords  do  return  answer, 
That  they  do  u^ree  to  meet  this  House  at  a  free 
conference  this  day,  at  two  o'clock,  in  the 
Fainted  Chamber. 

Then  the  managci's  went  to  the  free  con- 
ference :  and,  being  returned, 

Mr.  Bromley  reported,  That  the  managers 
appointed  had  met  tiie  Lords  at  the  free  con- 
ference, which  had  lasted  verj'  long  \  and  that 
when  the  managers  for  the  Commona  took  no- 
tice of  some  iufaaions  of  the  House  of  Lords 
in  point  of  judicature,  particularW  as  to  ap- 
peals, the  Lords  broke  up  the  oonference. 

Ordered,  Tliat  the  managers  do  draw  up  what 
had  passed  at  tlie  conference,  and  lay  the  same 
before  the  House  with  all  convenient  speed. 

Free  Conference. 

March  13,  1705. — Mr.  Bromley  reported. 
That  the  managers  of  the  free  conference  with 
the  Lords  had  (according  to  order)  drawn  up 
what  had  passed  at  the  said  free  conference, 
which  thet  had  directed  him  to  report  to  the 
House,  which  he  read  in  his  place,  and  afWr- 
wards  delivered  in  at  the  clerk's  table. 

Ordered,  That  the  said  Ileport  be  entered 
upon  the  Journals,  and  is  as  tbiloweth,  viaE. 

That  the  Lords  who  appeared  as  managen, 
and  spoke  at  this  free  Conference,  were,  the 
earl  of  Sunderland,  the  lord  Ferrers,  the  bishop 
of  Salisbury,  the  lord  Halifax,  the  lord  Whar- 
ton, and  the  duke  of  Devonshire,  lord  steward. 
That  the  free  conference  was  begun  by  the 
managers  for  the  Lords,  who  said,  this  con- 
fenenee  was  desired  to  maintain  a  good  cor- 
respondence between  the  t«ro  Houses,  which 
was  never  more  necessary  than  at  I  his  time. 

That  the  delivering  Kesolutions  at  their  first 
conference  was  parliamentary ;  and  instanced 
the  Resolutions,  3  Car.  1,  which  produced  the 
Petition  of  Right. 

That  the  Lords  look  upon  the  Commons  to 
be  a  great  part  of  the  constitution,  which  can- 
not be  preserved  but  by  doing  right  to  both 
Houses. 

That  every  part  of  the  body  politic,  as  well 
as  the  body  natural,  ought  to  !«  kept  within 
due  bounds ;  an  excess  in  any  member  will 
weaken  the  whole. 

That  this  constitution  is  the  wonder  of  the 
world,  and  glory  of  this  nation ;  it  is  founded 
upon  liberty  and  property :  and  the  House  of 
Commona  hath  been  a  great  fence  and  bulwark 
of  liberty. 
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That  the  Lords'  Uesolntiona  are  very  well 
foundefl,  and  juatifieff  by  the  hiwa  of  the  bmdy 
as  is  their  judicature  in  thia  case. 

That  it  was  proper  for  them  to  receive  thcr 
Petitions,  and  make  these  Reaolntiims  ilwre* 
upon. 

That  the  Lords  are  the  great  court  of  judica* 
ture ;  and  when  the  couria  below  have  diflered 
in  opinion,  there  has  been  resort  to  the  Lords 
for  their  Juilgment,  as  in  the  case  of  kiadred 
of  half«bloo4l  claiming  shares  of  intestate 
estates. 

That  when  such  a  cout plaint  comes  before 
the  Lords,  they  ought  to  give  their  opinioo  as 
to  the  law  of  toe  land  ;  aiM  that  was  the  foun- 
dation of  their  present  Resolutioni. 

1.  That  the  first  Resolution  was,  in  eflect, 

agreed  to  by  the  Commons,  tltougfa  tbcy 

go  off  to  foreign  matters,  of  wEich  the 

Lords  take  no  notice. 

That  the  hiw  of  the  land  can  be  altered  only 

by  the  legislature. 

8.  That  the  second  Resolution  aaserts  the 
bubjects'  redress  by  action  at  law,  &o. 

That  all  constitutions  have  reckoned  tbii 
their  safety ;  that  every  man,  from  the  higbeit 
to  the  lowest,  bath  the  protectkin  of  the  law. 

That,  according  to  our  constitutkm,  the  sub- 
ject may  contest  uis  right  with  the  crown^  and 
upon  equal  terms,  with  that  reapecc  which  n 
due. 

That  this  Resolntion  only  a«erts  the  rights 
does  not  state  the  respective  courts  where  the 
redress  is  to  be  had :  if  the  party  miatdkes  tht 
court,  be  is  punished  by  costs  of  suit. 

The  term  of  '  urivileged  causes'  is  new,  and 
the  distinction  unknown. 


3.  To  support  tlie  tbu^  ficsolutkm,  it 
urged. 

That  the  breach  of  privilege  was  not  wd 
grounded. 

That  it  bdonga  to  the  crown  to  make  Decla- 
rations ;  the  Commons  did  indeed  make  Onh- 
nances ;  and  when  their  prince  was  munlcfed, 
they  came  to  Declarations. 

That  a  law,  without  jpronsolgationa  cannot 
have  force  to  luake  an  offence. 

The  liberty  of  men's  persons  is  the  greatert 
privilege,  and  not  to  be  taken  away,  hut  in 
known  cases ;  the  invading  of  it  has  shoeic  the 
best  constitutions. 

That  the  taking  away  the  liberty  of  one  hmmi 
person,  once  endangered  the  goverDmeot  of 
Rome. 

That  both  Houses  may  commit  for  breach  ef 
privilege,  but  cannot  declare  any  thing  to  be  a 
privilege,  without  good  grounds,  nor  oonse^ 
quently  make  any  things  contempt,  that  is  not 
known  to  be  so. 

That  conimitmenta,  or  censures,  haTe  not 
been  usual  upon  actions  st  law,  though  suck 
actions  have  brought  the  proceedings  or  privi- 
leges of  either  House  in  question. 

Tliat,  in  the  case  of  treadom  of  speech, 
which  is  the  greatest  privilege,  than  was  a 
Judgment  inkingChanes  cha  M'k  img^'m 
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the  hett  of  tiioie  timef,  a^Uist  tome  mem- 
bers, for  Spcsecbet  in  parliameDt :  ibis  the  Com- 
moDs  Arstcondemneu;  and  then  by  Conference 
broiiirht  h  bclbne  the  LonJs,  who  came  to  a 
Kcnolution,  that  it  was  erroneous,  and  desired 
the  lord  Hotlis.  to  bring  his  Writ  of  Error;  and 
llierenpon  it  was  reversed  by  the  Lords,  in  the 
time  oi  Charles  the  find ;  which  shews  the  care 
the  liords  had  of  the  Commons*  privilepfes. 

That  in  Soamo  and  Uamnrdiston's  case,  the 
Commons  did  not  concern  themselves,  only  in 
Support  ol  the  action,  when  in  1678,  they  exa- 
mineil  thejudg^ment  of  reversals  as  a  ^evance. 

That  the  Lords  had  not  interposed  in  anv  suits, 
which  concerned  the  proceeding  of  their  house. 

That  the  earl  of  Banbury*  (as  he  was  called) 
was  by  the  Lords  adjudged  to  be  no  [teer: 
This  was  examined  in  the  King*s-bench, 
where,  in  abatement  of  an  indictment  of  mur- 
der against  him,  as  Charles  Knowles,  esq.  he 
pleaded  his  title  of  an  earl ;  and  in  aroidance 
of*  that,  the  Order  of  the  Lords  was  replied, 
And  was  examined  by  the  court,  and  disallowed. 
did  not  interpose.  [See  the  Case,  p.  447  of 
this  Fol.l 

That  the  late  bishop  of  St.  David's  was  pro- 
atcated  in  the  Bptritnal  court,  and  deprived, 
though  a  OMmber  of  that  H  onse ;  and  tlie  Lords 

That  it  is  the  wisdom  of  all  governments,  to 
have  the  law  open  ;  and  that  is  the  difference 
between  a  legal  and  an  arbitrary  xo^^rnnii-nt. 

That  the  Ixtrds  do  not  meddle  with  the  Com- 
mons' right  of  determining  their  own  elections ; 
they  have  a  settled  possession  of  it,  which  is  a 
right :  But  if  all  the  rights  of  subjects  concern- 
ed in  those  elections  are  to  be  determined  there, 
that  will  bring  all  Questions  of  Freehold,  and 
the  allowance  of  all  Charters,  and  all  liberty 
and  property  before  them. 

Tnat  a  freehohler  of  40f.  per  annum  has  a 
right  of  inheritance  to  which  be  is  born  :  and  if 
bis  Vote  is  denied,  he  is  damnified,  and  loses 
the  credit  of  his  Vote ;  and  if  he  shall  only 
cooie  to  the  House  of  Commons,  they  can 
neither  give  him  damages  nor  costs  of  suit. 

That  a  freeholder  cannot  be  determined  by 
aDV  court  which  cannot  give  an  oath. 

That  the  precedents  produced  concern  only 
the  right  of  determining  elections  in  general. 

And  an  action  by  an  elector,  for  bis  right  of 
Voting,  does  not  avoid  the  election. 

4.  To  maintain  the  fourth  Resolution,  they 
said,  that  it  may  be  lawful  for  a  man  to  apply 
lor  his  liberty,  where  he  cannot  have  it. 

That  the  proceedings  in  1675,  produced  as  a 
|Nnecedent  in  this  case,  were  upon  a  matter 
ooDtested  lietween  the  two  Houses,  and  re- 
solved differently  in  the  Lords'  House :  Topham 
and  the  lieutenant  of  Uie  Tower  were  both 
toned  out ;  and  tlie  ferment  was  so  high,  that 
tbe  parUafneot  was  prorogued,  and  soon  afier 
dissolved. 

6.  Tbe  fifth  Resolution  is  a  eonsc^aenoe  o^ 
the  fourth : 

•  See  his  Cate,  vol.  14,  p.  11674 
VOU  XIY. 
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lliat  the  oonnmitnoent  of  the  lawyers  was 
not  for  licentious  s|)eech,  as  vas  insinuated  as 
the  last  Conference,  but  for  pleading  upon  the 
return  of  the  Writs  of  Habeas  Corpus. 

That  it  is  the  particular  character  of  that 
odious  court  called  the  Inquisition,  that  nobody 
dares  appear  for,  or  rjsort  to  a  person  im- 
prisoned there,  but  he  is  left  to  the  mercy  of 
that  court. 

The  lawyers  are  not  to  be  apswcrable  for 
every  tliiAg  tlR'V  arsue  ;  they  are  to  do  their 
duty  for  their  clients,  and  the  court  is  to  judge 
of  it. 

6.  The  Commons  declining  the  last  Resoln* 
tion  is  an  agrct'ing  to  it,  thou*;li  not  so  parlia- 
mentary as  it  would  have  been  to  have  agreed 
it  directly. 

That  the  liOrds  are  the  only  proper  indges, 
whether  the  Writ  of  Etror  lies  before  them. 

To  these  Arguments  the  managers  for  tlif 
Commons  answered : 

That  they  agreed  the  necessity  of  a  good 
correspondence  between  the  tiro  Hooses,  espe- 
cially at  tliis  time  of  common  danger :  and  that 
the  Commons  had  fully  shewn  their  desire  to 
maintain  that  good  correspondence,  by  conde- 
scending to  meet  their  lordships  at  this  free 
Conference,  although  their  ancient  and  funda- 
mental privileges  had  been  called  in  question, 
and  denied  by  their  lordships,  and  that  in 
an  extraordinary  and  very  unparliamentary 
manner. 

That  the  delivery  of  Resolutions  is  so  far 
from  being  the  only  method  of  conferencres, 
that  the  more  usual  method  has  been  to  offer 
reasons,  without  Resolutions ;  and  it  would  be 
very  difficult  to  give  any  instance  (liefore  this) 
of  either  House  delivering  positive  Resolutions 
at  a  Conference,  without  the  reasons,  at  th6 
Same  time,  to  support  them,  and  that  indues 
them  to  make  such  Resolutions. 

1.  That  the  Commons'  Answer  to  the  Lords' 
first  Resolution,  is  not  foreicfu  to  the  subject- 
matter  of  the  Conference  :  because  the  Com- 
mons apprehended  the  subject-matter  to  be 
their  loruships  denying  the  privileges  of  the 
Commons,  on  the  one  hand,  and  their  extend- 
ing tlieir  own  judicature  beyond  its  proper 
limits,  on  tlie  other:  and  therefore  the  Oim- 
mons  could  not  but  take  notice,  how  far  their 
lordsliips  had  transgressed  in  the  exercise  of 
an  unwarrantable  judicature,  in  contradiction 
to  that  very  rule  they  had  laid  down  for  the 
test  of  the  proceedings  of  the  Commons,  and 
by  which  the  Commons  bad  strictly  governed 
themselves. 

That  the  Commons  cannot  create  new  pri^ 
vileges  ;  vet,  in  Coke's  13  Reports,  fo.  63,  it 
is  said,  the  privileges  of  parliament,  either 
of  tbe  upper  House,  or  the  House  of  Com- 
mons, belongs  to  the  determination  or  decision 
only  of  the  court  of  parliament ;  for  every 
court  hath  a  right  to  adjudge  their  own  privi- 
leges, acoortliog  to  the  bdoJ&  of  Ed.  4,  sir  iobs 
Paston's  Caisf 

•  H 
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9.  To  thnr  lordibipi'  ArgtinieaU  for  their 
•Mond  RnolDttan  your  muagen  uiwered  : 

That  etery  penon  iojumJ,  hath  a  ri^ht  to 
•aak  redren ;  out  then  tbat  TMlrew  miiM  be 
■ought  io  the  place  wheie  the  BiattFTH  properly 
cognissble, 

S.  To  what  the  tionjs  oflered  upoD  the  tbiiJ 
BeMilution,  yotir  inanagen  autwercd : 

That  malliTs  or  elmion  do  not  behmtf  to 
the  cuurU  below,  but  otit;  to  the  HouaeorCom- 
moiia,  which  hath  been  in  Inag  posaesiioii  of 
them  :  that  Iberc  was  an  act  nf iiirlinmcDl  [node 
in  the  lime  of  king  Henry  the  Oth,  to  |^vc  an 
action  for  a  falhc  rtluni  of  ineuiher*  (o  aerre 
ia  parliaiuent,  becauae  no  such  action  lay  at 
cammon'law,  it  ri'latin)(to  dtiCLiuiia. 

Tbat  douUe  return*  not  Iwing  within  that 
■tatutt;,  oo  action  lay  in  ihi!  courli  of  coiinuon- 
law,  fur  makioK  any  double  return,  till  the  sta- 
tute 7  anil  SWHtiam  3. 

That,  Uwdea  the  instanct*  gi'en,  in  the 
Answers  the  Commons  gave  lo  the  iiords'  Re- 
■oluUoni,at  the  last  contisreDCe,  this  dixUMlion 
••  to  privileged  cases,  is  fully  and  undeniably 
warranted  by  the  stiliitt^  made  in  the  fir«l 
year  of  Lin^  William  ami  queen  Mary,  entitled, 
'.  An  Act  declaring  tlic  Kifrhia  and  Lilwrtiea  of 

•  the  subject,  and  seltling  ibt-  succession  uf  the 

*  Crown  i'  whrre,  among  other  endeavours  of 
the  late  king  Jaiues,  lo  subvert  and  extiruale 
the  laws  and  liberties  of  the  kingdom,  these 
are  mentioned.  '  by  Tiolalin^  the  freedom  of 

■  election  of  meiiihers  to  serve  in  parliament, 

•  and  prosecutions  in  the  court  of  King's-bcnch, 
'  for  matters  and  cauaea  only  cofjuizablein  par- 

*  liament.' 

llesiJes,  that  there  are  prititeged  cases  as 
well  as  privileged  persons  appears  from  hence  ; 
a  prohibiliun,aDd  after  wards  an  attachment, lies, 
lor  suing  in  the  spiritual  court  lor  a  tein|>oisl 
cause  determinable  in  the  tenipura]  court. 
There  are  divers  laws  willtin  this  realm,  of 
which  the  enmmon-law  is  but  one,  as  appears 
in  Coke's  1  liisl.  lii.  11,  h.  where  be  mentioni 

■  Lex,  et  consiieiudo  partiamvnti,  et  lex  coni- 
munis,'  ai  distinct  laws. 

As  there  are  seteral  laws,  so  there  arc  ae- 
Tei«i  courts  and  jurisdictions,  and  wreral 
cmuse*  proper  for  those  several  laws  and  ae- 
veral  jurisihctions :    of  these  the  high  court  of 

Erliament  is  the  first ;  ■  Lex  et  consuetudo  pai^ 
menti'  ia  a  great  branch  of  the  law  of 
England  :  and  many  causes  are  to  be  deter- 
loineil  only  by  that  law,  as  appears  in  the  lust, 
fol.  93. 

With  such  causes  a*  are  in  their  nature  par- 
liamentary, and  to  be  determined  by  the  law 
cf  parliament,  the  coDimon-lan,  and  common- 
law  judges  have  nothing  to  do ;  as  further  ap- 
{Mars,  4  Iniil.  foi.  1  ^,  15,  where  the  expreiaioni 
■re  very  suitable  to  the  present  controversies. 

That  the  persons  lursistin^  in  the  pniaeculion 
of  such  aelinnt,  afler  a  prohihitioo  by  the  Com' 
BMin),  fur  that  such  causes  belong  to  their  juria- 
diclion,  the  committing  ihein  for  the  breach  of 
ttdr  privileges  in  tbat  particukr,  it  no  iBon 


than  is  done  by  Ibe  caaiinod-bw  cowla  Tor 
a  Uke  contempt,  wbeotpeiaoaa  will  aoe,  after  a 

Erahibition,  to  the  spiritual  cnnrta:  ami  tba 
lommona'  usual  way  to  defend  ttieir  pttnlevea 
sgainM  such  invaaiona,  haa  been  by  committiny 
ihetooUand  instruments  thereof. 

It  is  a  fundamental  maxim  of  the  law  and 
of  parliamiini,  which  is  the  higbeat  and 


loblest  part  of  the  law  of  l^ngland,  and  parti- 
ularly  adapted  to  the  preaervation  ofiheiiber- 
ties  of  this  kingdom,  tliat  the  two  Housea  ar« 


independent  of  one  another,  and  sole  jitdgea  of 
tbeirrightsand  privileges  :  that  their  loruhipa 
did  admit,  the  Commons  have  a  privile^  IC 
judge  of  the  rip-bts  of  their  own  elections,  lo 
one  intent,  but  i>ot  to  another:  butiftbeCom- 
mons  have  such  a  privilege  to  one  intent,  tbejr 
must  be  judges  of  it  to  all  inteats  and  pnr- 
poses  whatsoever ;  and  being  aole  jtidges 
thereof,  their  judgment  cannot  be  l^ally  called 
iu  question,  either  by  writs  of  Habeas  Corpni, 


f  Krror,  or  otherwise,  in  say  outer 
court ;  and  consequently  the  ptttoeeaUnn  in 
WestmiDUcf-bHll,  and  in  the  House  of  nera, 
and  the  Judgment  given  there,  are  all  null  and 
void,  '  etcoram  nonjudice,' 

The  Commons'  commitment  for  commencing 
these  actions,  is  no  more  than  what  they  and 
Ibeir  predeccssoia  have  m  all  tinea  pnctised, 
in  case*  of  breach  of  privil^e. 

4.  In  answer  to  what  the  Lords  had  ofier- 
ed  upon  the  fourth  Kesolutiim,  your  managen 
insisted,  tbst  apphcation  of  fricnda  for  tke 
liberty  uf  any  person  imprisooed,  ouf^t  lo  be 
in  a  proper  place,  and  in  a  printer  manner, 
which  iu  this  case  ought  to  have  Men  eaty  to 
the  House  of  CommODs,  and  hy  the  petitiooa 
of  ihi^  persons  they  had  committed. 

That  the  proceedings  in  16TS,  were  so  well 
grounded,'  that  Ibey  must  bs  precedents  to  thn 
to  follow  at  all  limca  upon  the  lika 


5.  To  what  tlie  Lords  ofljetcd  upon  the  fiftk 
Resolution,  your  managet*  answered : 

Ttie  licentiousness  Of  speech  used  by  lb« 
lawvers,  waa  only  menttouedantongotber  par- 
ticulars  of  the  provocalioM  they  gar*  tha 
House  of  Commons;  but  tbey  were  comiaiuad 
fur  pleading  upon  thp  retuma  of  the  Wtila  of 
Habeas  Corpas,  in  behalf  of  ibe  prisentja  com- 
milled  by  like  Ifuuse  uf  Conmoni^  which  tha 
CoininonB,who  are  iheonly  judge*  of  tborowK 
privities,  take-  to  be  a  great  breach  of  the 
privilege  of  their  House. 

6.  To  the  laal  Resolution  yonr  minagu*  in- 
Bisted,ThBt  no  Writ  oT  Error  liaia  that  case  t 
and  that  there  may  be  cases  wherein  no  Will 
of  Error  ties,  was  l heir  lordships'  opintaaintha 
Caae  of  the  late  bishop  of  St.  David's,*  wh* 
brought  his  Writ  of  Error  upon  the  caawtS'  Ml 
granting  him  a  pruhibiiion. 

The  Case  of  sir  Thomas  Armstrong,  mentfaa- 
*  See  his  Case  ia  the  prcMnt  Valma,  p. 
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e^  by  their  lordships,  was  particular,  in  that 
the  CommoDB  theo  apprehended  he  was  en- 
titled to  a  Writ  of  Error,  within  the  meaning 
of  the  statute  of  Edw.  6. 

Your  maoa|(era  further  ur^ed  the  novelty  of 
the  action  in  the  Case  of  Ashby  and  White,  of 
which  no  footsteps  can  be  found  in  any  book  of 
the  law,  or  in  any  reconi,  alltiou{(h  we  have 
faithful  reports  of  all  memorable  Cases  for  400 
years  past ;  and  the  occasion  of  such  an  action 
must  frequently  have  happened. 

The  Lords  tliemselves,  when  they  had  no  de- 
su;n  upon  the  privilef^esof  the  Commons,  were 
of  opinion,  in  the  Case  of  sir  Samuel  Harnardis- 
ton,  in  the  first  year  of  the  reign  of  king  Wil- 
liam, that  no  such  action  lay  ;  and  there  is  no 
one  reason  can  be  offered  to  maintain  this  af!tion, 
but  hekl  more  strongly  in  the  Case  of  sir  Sa- 
muel Barnardiston,  as  damages,  costs,  6cc. 
And  it  is  an  absurd  distinction  to  say,  that  in 
this  case  the  right  of  election  cannot  come  in 
question,  because  the  determining  of  the  right 
of  the  electors  dotli  generally  determine  the 
right  of  the  elected;  and  almost  all  contro- 
Terted  elections  depend  upoo  the  qualifications 
of  the  electors. 

That  the  Commons  had  shewn  such  a  dis- 
position to  maintain  a  good  correspondence 
with  their  lordships,  though  their  lordships 
in  the  case  of  Ashby  and  White,  bad,  contrary 
to  the  judgment  of  the  courts  below,  alloweu 
the  action,  upon  which  the  plaintiflf  had  taken 
out  execution,  and  levied  the  money;  that 
the  Commons  took  no  notice  of  it,  and  were 
willing  to  let  the  matter  fall,  which  might  oc- 
casion any  contest  in  this  time  of  public  danger : 
But  when  other  actions  of  the  like  nature 
were  still  commenced  and  prosecuted,  where- 
by all  elections  would  be  brought  to  the  deter- 
mination of  the  Lords,  or,  at  least,  in  time  so 
influenced,  as  that  the  Lords  would  in  effect 
chme  the  Commons,  and  thereby  the  inde- 
peiideocy  of  the  two  Houses  would  be  de- 
stroyed, which  is  the  great  safety  of  the  con* 
ntitution ;  then  it  concerned  the  Commons,  who 
are  the  representatives  of  the  people,  to  oppose 
what  would  be  so  iatal  to  our  constitution. 

The  bringing  Writs  of  Habeas  Corpus  upon 
the  commitments  of  the  Commons,  and  a 
Writ  of  Error  thereupon  before  the  Lords, 
would  bring  all  the  privileges  of  the  Commons 
to  be  determined  by  the  judges,  and  afVerwards 
by  the  Lords,  upon  such  Writs  of  Error. 

Nay,  such  W  rits  of  Error  upon  ever^  Ha- 
beas Corpus,  would  bring  the  liberty  of  every 
eommoner  in  England,  to  the  arbitrary  dispo* 
•ition  of  the  House  of  Lords. 

And  if  a  Writ  of  Error  cannot  be  denied  in 
any  case,  and  the  Lords  alone  are  to  judge 
whether  the  case  be  proper  for  a  Writ  of  Error, 
then  all  the  queen's  revenue,  all  her  preroga- 
lives,  and  all  the  lives  and  liberties  of  the  peo- 
ple oi  England,  will  be  in  the  hands  of  the 
Lords,  for  every  felon,  buiglar,  and  traitor, 
will  be  entitled  to  a  Writ  of  Error  before  the 
Lords ;   and  they  will  haYii  ei en  power  aS  Ufr 


And  by  Writs  of  Error  and  Appeals,  as  al< 
ready  exercised,  they  will  have  all  our  proper- 
ties :  by  such  new  mvented  actions  they  will 
have  all  our  elections :  and  by  such  VVrits  of 
Habeas  Corpus,  and  Writs  of  Error  thereupon, 
they  wilt  have  all  our  privileges,  liberties,  and 
even  lives,  at  their  determination :  who  deter- 
mine by  vote,  with  their  doors  shut,  and  it  is 
not  certainly  known  who  it  is  that  hurts  vou. 
— ^Thc  novelty  of  those  things,  and  the  infinite 
consequences  of  them,  is  the  greatest  argu- 
ment in  law,  that  they  are  not  of  right. 

The  Commons  are  not  contending  for  a  small 
thing,  but  for  their  all :  Especially  since  tbo 
Lords  have  found  out  a  way  to  distress  the  go* 
vernment,  by  detaining  the  money  given  bjr 
the  Commons,  which  must  come  last  to  them, 
because  the  Money-bills  must  begin  with'  the 
Commons ;  and  if  by  that  means  they  caa 
extort  Writs  of  Error  where  they  never  wero 
heard  of,  the  Commons  must  commit  the  per- 
sons employed  in  all  such  innovations,  or  elso 
they  must  lose,  by  such  contrivances,  all  that 
they  have. 

In  the  case  of  Denzil  Holies,  sir  John  Elliot, 
&c.  in  1667,  the  Commons  declared  the  judg- 
ment given  in  5  Car.  ],  to  be  an  illegal  judg- 
ment, and  against  the  privilege  of  parliament ; 
and  this  they  did  of  themselves,  before  they 
acquainted  the  Lords  therewith. 

Afterwards,  because  it  concerned  the  Lords 
as  well  as  the  Commons,  they  imparted  their 
Resolutions  to  the  Lords,  who  concurred  with 
the  Commons :  and  the.  Writ  of  Error,  which 
was  afterwards  brought  at  the  desire  and  in- 
stance of  the  Lords,  and  not  at  all  by  the  desire 
of  the  Commons,  they  rested  upou  their  own 
Resolution,  that  it  was  an  illegal  judgment.* 

The  Lords,  by  way  of  Reply,  said  further, 
that  this  is  a  cause  of  liberty  and  pr«>perty,  and 
judicial  proceedings,  which  the  Commons  bad 
endeavoured  to  stop. 

That  the  Conference,  therefore,  asked  by 
the  Lords,  upon  the  fundamental  rights  and 
liberties,  was  proper. 

That  they  are  the  same  terms  the  Commons 
used  3  Car.  when  their  liberties  were  atucked. 

That  the  true  method  of  conference  is  not 
by  way  of  question  and  answer  but  by  Re- 
solutions, which  are  not  so  binding ;  but  if  the 
Lords  are  convinced  by  arguments,  they  may 
retract  them. 

That  the  Lords,  sore,  may  regularly  take 
notice  of  this  printed  paper,  when  it  oontaina 
such  declaration  as  all  persons  are  bound  to 
take  notice  of  at  the  peril  of  commitment. 

That  the  right  of  the  House  of  Commons  to 
determine  their  own  elections  is  not  in  question, 
or  mtended  to  be  changed ;  but  the  two  prece- 
dents prodvced  to  support  them  are  very  much 
miatakea. 

That  the  case  of  air  Francis  Goodwin  is  not 
Imirly  stated,  the  word  *  Order'  being  omitted 
in  the  Commons'  Answer  to  the  Lords'  Mo- 
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■age,  relating  to  the  Commons*  proceedingn  in 
thif  case;  whicii  rt-i'trs  tu  a  particular  onUr 
ol'  the  House  ot  Commons,  thev  having  be- 
fore determinetl  that  election,  'i'hat  it  is  not 
taken  notice  that  ttie  Ijonts  wrut  with  the 
Commons  to  the  king*,  and  wire  mtdiatorj ; 
and  that  ;it  the  last  a  new  Writ  issuctl  tor  a 
iK*\v  elect iou. 

That  in  ihc  sta!in<f  the  precedent,  ^'A  Eliz. 
theComniuns  h-.ive  imt  taki'ii  notice,  that  the 
election  was  iu  tli;!t  case  dctcriuiued  by  the 
jutli^s. 

Thai  the  ('')mni(»ns  did  not  confine  tht-ir  re- 
■olution  to  Arnistron«;'s  case  ;  but  it  is  j^encral 
and  absulutf,  that  a  Writ  of  Krror  in  felony  or 
treason,  is  urri<rhi  and  not  of  trmcc. 

That  by  tin*  Writ  of  Krror  brouffht  in  the 
latebishoj)  of  Si.  I>n\id*scase,  upon  the  denial 
of  a  pruhibition,  and  disalloutd  by  the  Lords, 
it  appears,  when  a  reconi  comes  i  in  properly 
before  thcni,  they  are  so  just  as  to  dismiss  it. 

That  instead  of  provitiic  the  law,  the  conse- 
^uenoes  are  un^ed,  which  'n  not  ri^ht  arf'uin'^f. 

That  the  quesiiftn  is,  whether  tlie  queen  is 
bound  to  {rrant  a  Writ  of  Error  ?  If  she  is,  it 
ivill  be  hurd  for  any  body  of  men  to  interjiose 
with  the  crown,  and  stop  it  to  hinder  that  tiat, 
which,  by  the  opinion  of  the  judges,  she  ought 
to  jifive. 

SShe  is  obliged  too,  by  Maj^na  Charta :  •  \ulli 
*  netrabiuius,  nulli  drlVreniusJuslitiam.' 

That  whether  a  Writ  ot'  Krror  lies  or  not,  will 
afterwards  he  proper  for  the  judgment  of  this 
court,  as  it  is  of  any  other  court  where  a  W^rit 
of  Error  is  returnable. 

Th:it  I  he  C-ommons  are  very  safe,  and  may 
de|)cnd  the  Lords  will  be  as  tender  of  their  pri- 
viltfifes  as  of  their  own. 

That  whatever  privile^^s  accrue  to  the  Coni- 
miMis,  will  accrue  to  the  Lords  also;  If  the 
commitments  of  the  Commons  arc  free  from 
the  coirni/.auce  of  the  courts  below,  those  of 
the  l^rds  will  be  so  too. 

That  3  Car.  the  Commons  maintained,  that 
the  measure  of  (persons  liein^  bailable,  is  n<it 
from  the  authority  wliich  couimitted,  but  from 
the  cause  of  commitment. 

Your  managers  further  obserTe<l,  this  sub- 
ject mailer  was  scarce  ef  er  in  conference  be- 
fore, between  the  I^)rds  and  Commons,  and 
will  seem  strance  to])usierity. 

'I'hat   the    I  onis*  concern  ft»r    liberty  and 

property  cannot  lieeipial  with  that  of  the'Com- 

mpus ;  tor  the  l/>rds'  liberty  is  better  fenced, 

•  Riid  consevpientl  V  their  property  too,  than  that 

of  the  Coniiiions. 

The  Lords  arc  less  interested  iu  the  event  of 
this  (Conference  than  the  Commons,  who  are 
the  trustees  of  those  who  sent  them,  and  are 
bound  in  duty  and  interest  to  preserve  their  li- 
bert\  and  property  ;  and  liavmp:  hut  a  triennial 
dnmtion,  whicii  is  at  this  time  u^ar  expirin;^,  it 
18  not  to  be  imagined  they  uilt  infrini^e  what 
ttiey  are  entrusted  with,  and  so  much  concern- 
'ed  to  maintain  ;  and  that  so  notoriously,  that 
the  L0M9  ahoiild  eomptairi,  wlio  we  much  lew 
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conoemed,  but  nsoro  to  be  feared,  as  their  de- 
signs as  well  as  honour  may  be  hereditary. 
At  the  first  Confercuce,  six  HeaoluiioiiB  « 
delivered  as  mutteri  of  undoubted  truth  and 
law.  And  the  proceedings  of  the  CoiDMOiis 
arc  to  lie  trieil  by  these  rules,  though  Ih^ 
were  no  parties  tothe  making  them. 

1 .  The  first  is  not  to  be  excepted  agjinst : 
I  only  is  an  insinuatiun,  as  if  the  Commous  liau 
'  practised  the  contrary,  which  they  are  not  con* 

scions  of. 

2.  To  the  second,  there  are  manv  injuries 
for  which  no  action  at  law  is  anowetl;  as  if  ^ 
judi<;e  gives  a  wrong  judgment,  the  redress  by 
Writ  of  Error  is  no  satisi action  for  the  damage. 


Su  tor  other  acts  of  a  judge,  or  court  of  j 
tice,  as  denying  a  Writ  of  Habeas  Corpus,  oc 
bail,  00  action  lies  hut  up<m  the  lute  statute. 

That  their  lordships,  not  making  any 
tion  between  matters  and  causes,  which  w 
exempt  from  the  cogniiance  of  the 
law  courts,  as  lieing  solely  cognizsble  in  par* 
lianient,  and  causes  which  were  exem|it  onlj 
in  res|»cct  of  the  persons  sued  being  entitled  to 
privilege  of  parliament,  seems  to  w  the  ocea* 
sion  of  the  mistakes  their  lordships  have  eDier* 
tained,  in  relation  to  the  proceedings  of  the 
Commous ;  thut  the  n<»use  of  Comnnons  ia  a 
court  of  judicature  in  many  respects ;  and,  aa 
such,  hath  as  well  as  other  courts,  causes  pro- 
per and  |ieculiar  to  its  jurisdiction. 

That  the  ia%v  books,  and  particohirlj  the 
lunl  Coke,  speaks  of  matters  of  parlianicat 
which  arc  not  to  be  determined  by  the  coninoe 
law,  but  according  to  the  law  and  usage  ef 
parliament. 

I'hat  all  matters  moved  or  done  in  parlhi* 
mcnt,  must  be  questioned  and  determined  theiei 
anil  not  elsewhere,  has  been  heretofore  asserted 
by  the  House  of  Commons,  as  their  ancient 
and  undoubted  right,  and  has  Iteen  altowed 
both  by  the  judges  of  law,  anil  by  their  lord- 
ships. And  when  the  judges  in  the  King**- 
bench,  iu  the  fifth  year  of  king  Charles  the  1st, 
u|Min  nn  infi)rmation  against  sir  John  Elliot^ 
Mr.  Hollis,  and  others,  hehl,  that  matters  dene 
in  the  House  of  Commons,  if  not  dene  in  a 
parliamentary  way,  might  Ue  questioned  else- 
w  here ;  that  judgtiicnt  was  allcrwards  revened 
in  parliament. 

That  their  iordshiits  allowed  all  matters  re- 
lating to  elections,  ought  to  be  determined 
solely  by  the  Commons:  and  though  their 
lonlsiiips  attempted  to  make  a  distinction  be- 
tween the  right  of  (leL'iions,  and  the  right  of 
electors,  yet  their  lordships  cannot  find  reom 
for  such  a  distinction,  unless  they  would  say, 
tlie  right  and  quahtication  of  the  olecteis,  was 
a  mater  not  relating  to  elections. 

That  by  the  Parliament  linlls,  11  Rich.  %k 
appears  a'  petition  was  exhibited  by  parliametil; 
and  allowed  by  the  king,  thut  the  lihcnies  snd 
privileges  of  parhament  shoukl  lie  ilivciissed  bf 
tlie  |Mrfiaraeut,  and  not  by  any  otiier  eonrti, 
nor  by  common  or  oi«il  law ;  and,  l[ 
when  the  judges  have  beeaaskod  their  ( 
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in  iQAttart  o^  parKaMeat,  they  have  aaawefcd, 
that  the  privileges  ol'  parliament  oufTbt  to  be 
determined  there,  and  not  by  any  other ;  a» 
they  (lid  in  the  case  of  Thorp,  8|ieaker  of  the 
lloii.>ic  of  Cotnmoiis,  31 H.  6. 

'Iliut  these  matters  are  not  exempt  from  the 
determination  of  other  courts,  in  respect  of  the 
|iersons  sued  ;  for  then  they  roigfht  be  ileter- 
mined  there  after  the  time  of  privilege  was  ex- 
pireil ;  whereas  it  is  eTident,  that  such  matters 
and  CiiuseH  cannot  be  determined  in  any  other 
courts  than  that  of  the  parUament,  after  the  ex- 
piration of  the  time  of  privilege,  any  more  than 
before. 

That  thew  matters  are  determinable  in  par- 
liament, althoiigfh  the  persons  prosecuted  are 
not  entitled  to  the  privilegre  of  parliament,  as 
appears  by  many  instances,  particularly  by 
that  of  the  mayor  of  Westbury,  in  the  8th  year 
•f  queen  HIiz.  who,  for  taking  4/.  to  get  a  person 
elected  a  bnrgen  for  that  borom^^h,  was  fined 
and  imprisoned  by  the  House  of  Commons,  al- 
though he  v« as  not  a  person  entitled  to. the  pri- 
vilege of  parliament. 

I'hat  it  may  as  well  be  said,  that  an  action 
is  maintainalHe  for  lefnsing  any  of  the  Lords  a 
right  of  precedency  in  parliament ;  yet  it  can- 
not he  imagineil  the  House  of  Peers  would  be 
content  the  same  sbanld  be  broiiglit  in  ques- 
tion, in  an)r  the  courts  of  law,  and  decided 
hy  8  J  ury  of  Commoaers. 

But  the  same  arguments  will  hoM  for  BMin- 
tainifig  such  an  action,  to  recuver  damage  for 
fefusing  preceilency  to  him  that  hatb  right  to 
It,  as  tor  nsainuining  an  action  ta  recover  da- 
■nges  tor  refusing  to  take  down  upon  the 
]pull  the  vole  of  an  elector:  For  it  may  with 
equal  reason  be  said  in  both  cases,  that  the 
Msintiff  hath  a  riyht,  tliat  the  defendant  re- 
fbsed  him  that  riglit,  that  such  refusal  is  an  in- 
jory,  and  cdnsequently  ought  to  be  repaired  in 
damages. 

3.  As  to  tlie  third  Resokitien,  the  CbiMDons 
•re  not  aoconntable  to  the  House  of  Lords,  or 
any  other  court,  for  what  they  did  in  that 
■latter. 

l^eir  privileges  b«'ing  rights  peculiar  to  that 
HouM*,  what  is  their  privilege,  and  the  breach 
4>f  it,  is  only  ei^mioable,  and  to  be  judged  by 
iheioselves. 

That  the  courts  of  Westminster,  ball  have 
that  ileference  tor  each  other's  judgment,  that, 
in  commitments  for  contempt  or  misdemeanor, 
^hicti  are  frequent  eva  y  term,  anq^her  coiurt, 
thoo^fh  BU|ierior,  will  not  redress  the  prisoner 
by  Habeas  Corpus,  or  otherwise  ;  but  he  must 
■ildress  to  the  court  which  committed  him, 
'VHpch  less  can  an  interior  court  do  it. 

The  House  of  Commons  therefore  expected 
'the  same  deli>rence  fr«»m  those  courts  which 
they  pay  each  other ;  and  also  from  the  Lords' 
House  what  is  due  to  a  co-ordinate  jurisdiction: 
The  Commoiia  taking  themselves  to  be  supe- 
rior to  any  court  in  Westminster- hall,  and  nat 
-«llowing  any  oo«irt  in  thia  soveniment  to  be 
ilMiv  auperior,  on  mora  than  Umnr  predaeiHOia 
have  done. 


The  Comnums  do  not  intend  bv  their  Deck* 
ration  to  make  a  new  law,  but  barely  declart 
what  the  law  was,  and  prohibit  any  person  la 
act  contrary. 

The  term  Declaration  is  not  peculiar  to  the 
prince,  but  is  a  familiar  term  in  Weatminsttr- 
haU. 

The  commitment  was  not  for  acting  co»« 
trary  to  the  vote  of  the  Commons,  but  for  act* 
ing  contrary  to  law,  after  the  law  was  notified 
to  them  hy  that  Declaration,  and  they  therebjf 
prohibited  to  proceed  in  that  course. 

To  set  this  in  a  true  light,  if  a  man  sues  in 
the  admiralty,  or  ecclesiaatical  court,  for  a 
matter  properly  cognizable  at  comnMin  law, 
the  party  shall  not  indeed  be  committed  fbt 
commencing  that  suit ;  but  if  the  defendant  ki 
such  suit  otrtaios  a  proliibition,  which  deelarea 
what  the  law  is,  and  gives  the  plaintiff  notice 
that  his  suit  is  contrary  to  law,  and  theralioffe 
prohibits  him  to  proceed  anv  furtlier  tberem ; 
if  be  does  proceed,  an  attacument  will  issue  to 
arrest  him  for  breach  of  the  prohibition,  as  it  ia 
said,  though  in  trutli,  it  ia  for  acting  contrary 
to  law,  afwr  he  had  been  admonished  what  tha 
same  waa. 

Now  there  is  no  dtfierence  betweeen  the  De- 
claration complained  of,  and  the  probibttiam 
mentwned,  but  in  the  name  only  ;  both  dedara 
what  the  law  is ;  both  admonian  the  person  o^ 
fending,  and  both  command  him  not  to  pro* 
eeed ;  ao  that  there  ia  as  much  reaaon  to  com- 
|4ain  of  a  prohibition  at  law,  as  of  the  Declara- 
tion mentioned  in  the  Resolution. 

4.  To  the  fourth  Resolution,  if  it  respects 
the  prisoners  committed  by  the  Commons,  they 
apprehend  the  application  ought  to  be  to  their 
House, 

5.  For  the  fifth  Resolution,  the  Commona 
have  the  same  exceptions  to  it  as  they  had  to 
the  third  Resolution :  For  if  counsel,  attorneys, 
or  soficitora,  are  prohibited,  and  act  contrary 
to  the  order  of  any  court,  they  are  guilty  of  a 
contempt  of  that  court,  and  for  such  contempt 
they  may  be  taken  into  custody. 

Ta  their  lordships'  last  Resolutian,  it  ia, 
very  trne,  that  in  the  last  reign  the  House 
of  Commons  did  so  resolve  in  the  cause  of  air 
Thomas  Armstrong,  aa  bath  been  cited,  wfaidi 
case  waa,  that  sir  Thomaa  Armstrong  waa  ia- 
dicte<l  for  high  treason,  and  aflerwarcb  fled  be- 
yond tea,  where  he  waa  at  the  time  of  the  exi- 
gent awarded  againat  him ;  and  aiter^i  ardt, 
within  a  year  after  the  exigeul awarded,  he  wna 
brought  prisoner  into  England,  and  would 
have  a  Writ  of  Error,  but  it  waa  denied  bkn ; 
upon  which  the  House  of  Commons  made  the 
Heaolotiutt  mentioned.  At  the  common  htw,  if 
a  person  had  been  guilty  of  a  capital,  or  any 
nttier  crime,  and  had  been  in  England  at  tlie 
time  of  the  indictment  found  againat  him,  but 
was  beyond  sea  at  the  time  of  the  exigent 
awarded,  and  thereupon  an  outlawry  waa  led, 
the  person  outlawed  miffht  any  time  afterwards 
have  reversed  that  outlawry  for  that  Ener  in 
Fasif  the|iiumiua  wlKiupsa  wM|  that  par- 
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tons  KoiUy  of  treason,  would  fly  beyond  sea, 
and  there  stay  till  the  %vituesses  against  theno 
were  dead,  and  then  return  into  En||(land,  re- 
Terse  their  outlawry,  and  become  sale.  To  re- 
medy which  mischief,  was  the  statute  of  Edw. 
6th  made,  which  takes  away  that  Error  in 
Treason,  uuless  tlin  person  outlawed  rendered 
^imself  to  the  chif>f  justice  withiu  a  year  aAer 
the  outlawry.  Within  which  exce|itiou  was 
the  case  ot  sir  Thomas  Armstmnj^,  as  the 
Commons  apprchc-mbHl,  \»hich  was  the  reason 
of  the  Kcsolulion  :  and  in  other  cases  the  prnc- 
tice  since  that  Ucsolution  has  been  otherwise ; 
for  in  the  case  of  Salisbury,  who  was  attainted 
of  Felony  for  couuterfeitint;^  the  stamps,  a  Writ 
of  Error  was  denied  him,  thouj^^h  he  petitioned 
for  the  same.  But  if  this  Krsolulioii  is  aimed 
at  a  Writ  of  Error  for  denyiu;i;  a  Habeas  Corpus, 
or  denying^  to  bail,  or  dischart;^e  persons  com- 
mitted by  the  House  of  Commons,  this  Itrso- 
lution  is  very  wide  from  the  purpose;  for, 
whether  a  Writ  of  Error  be  a  Writof  liiifht, 
or  a  Writ  of  Crace,  in  all  cases  where  a  Writ 
of  Error  does  lie,  yet  their  lordships'  Keso- 
lutioDS  cannot  be  carried  so  far  as  to  wake  a 
Writ  of  Error  lie,  in  a  ca»e  where  there  is  no 
jndgmeat  pronounced,  as  there  nerer  is  in  the 
case  of  an  Habeas  Corj>u8,  or  in  any  thin^ 
reUting  thereunto :  for  if  a  Habeas  Corpus  is 
denied,  or  if  granted,  and  the  persons  there- 
upon denied  to  be  bailed  or  discnarged,  this  is 
no  such  judgment,  but  that  the  same,  or  any 
other  court,  may  grant  an  Habeas  Corpus,  ami 
discharge  or  bad  the  person  committed. 

Your  managers  added,  The  Commons  hoped 
it  would  be  no  difficulty  to  convince  the  Lonls, 
that  these  Resolutions  were  both  unreasonable 
and  unparliamentary,  and  they  have  not  been 
mudi  justified ;  and  certainly  it  cannot  be  par- 
liamentary, or  reasonable,  for  the  Lords  to 
condemn  the  Commons  in  the  case  of  their 
own  privileges,  when  the  Lords  are  no  judges 
of  them :  and  therefore,  though  the  Commons 
have  now  entered  into  this  debate  with  their 
lordships,  it  was  never  meant  to  subject  their 
proceedings  to  the  Lords*  examination,  but 
only  to  satisfy  the  Lords,  and  all  mankind,  tliat 
the  Commons  have  not  done  an  extravagant 
thing.  That  a  noble  lord  said,  they  did  not 
intend  to  interrupt  the  Commons  in  the  deter- 
mination of  their  elections.  The  Commons  are 
beholden  to  them  for  tliat ;  for  otherwise,  when 
Ihey  thought  fit,  they  mis^ht  as  well  meddle  with 
that,  as  several  other  things  they  have  of  late 
taken  upon  them. 

The  Commons  ho|)e  their  lordships  will  con- 
sider what  the  constitution  is,  and  think  it  not 
reasonable,  that  any  part  should  exceed  its  due 
bounds :  but  there  have  been  great  invasions 
made  upon  it  by  their  lordships,  and  some  in- 
atances  of  that  kind  have  been  delivered  at  the 
last  Conference ;  and  it  would  be  easy  to  shew, 
that  the  judicature  uhich  of  late  has  been  as- 
aunied  by  the  Lords,  is  not  consistent  with  the 
constitution. 

A  Writ  of  Error  in  this  case,  the  Commons 
takt  to  b«  such :  and  the  Commoof  would  be 


blameable  for  admitting  of  it,  since  bo  sucb 
Writ  does  lie :  and  the  Commons  have  done 
well  in  advising  her  majesty  not  to  grant  it, 
since  it  is  against  the  law  :  the  Commons  find 
no  such  Writ  ever  brousfht. 

It  is  said,  their  lordships  will  do  right  to  the 
Commons  upon  it;  hut  the  Commons  can 
never  think  it  reusoiiahle  tu  trust  the  lil>crtiea 
of  the  people  of  Liitrland  to  their  lordshina* 

{deasure,  for  they  that  have  power  to  do  riglit, 
lave  power  to  do  wrong ;  and  power  is  so  ollen 
abuhiftl,  that  the  Commuus  can  never  suffer  the 
fjords  t(»  assume  this  new  power  to  themselvee. 
Were  we  certain  power  could  never  be  abused, 
an  arbitrary,  and  what  is  called  a  tyrannical 
po«  or,  would  be  the  best  in  the  world,  for  that, 
not  hi'ing  tied  to  uny  rule,  would  apply  the 
remedies  proper  in  ail  cases  ;  but  bince  thia  ia 
not  to  be  ex|iectc4l,  the  Commoiia  were  in  the 
right  to  stop  this  Writ  of  Error :  they  find  one 
thing  has  brought  on  another ;  and  therefore, 
for  the  future  shall  oppose  any  further  progrcai 
of  this  nature. 

It  was  further  urged  by  the  Lords,  in  Reply, 
tliat  if  sucli  a  Writ  of  Error  wants  a  precedent, 
it  is  a  new  sort  of  imprisonment  has  occasioned 
this. 

That  the  consequences  nrged  by  gentlemen 
cannot  avail ; 

That  if  the  law  be  so,  nothing  but  the  legia- 
lature  can  alter  it ; 

That  it  is  said,  the  Lords  cannot  judge  of  the 
privilege  of  the  House  of  Commons.  The^  do 
not  say  they  can  ;  there  may  be  no  occaaion : 
but  from  precedents  it  apiiears  they  have  done 
it  by  Writ  of  Error,  and  at  the  desure  of  the 
Commons ; 

That  not  only  the  Lords,  but  all  mankind 
will  judge  of  wfaatis  not  their  privileges,  if  they 
cbim  that  which  neither  sense,  nor  reason,  nor 
law  will  justify ; 

That  n  the  Commons  say,  to  bring  an  action 
at  law  against  persons  not  privilege«l  is  abreack 
of  privilei^e,  all  mankind  will  say  it  is  not ; 

fhat  this  comes  upon  a  Petition  of  five  men 
to  the  Lords,  setting  forth,  they  have  been  im  • 
prisoned  by  the  Commons  for  bringing  thev 
actions  against  the  constables  of  Ayleabuiy, 
and  for  suing  out  writs  of  Habeas  Corpua,  and 
are  at  least  delayed  in  a  Writ  ol'  Error  ; 

The  question  lies  in  a  narrow  compass  ; 
Whether  they  have  a  right  to  bring  their  ac- 
tions at  hiw ;  if  so,  it  is  injustice  to  imprison 
them  for  doing  it ; 

A  hardship  to  deny  them  writs  of  Habeas 
Corpus,  and  a  greater  to  imprison  their  connsel 
and  agents  for  endeavouring  to  procure  than 
their  liberty  ; 

That  their  riglit  is  settled  by  a  judgment  tf 
law,  which  Mill  ever  remain,  till  altered  by  the 
le^rislature ; 

That  a  Declaration  of  one  House,  or  botk 
Houses,  cannot  alter  the  law  ; 

That  the  Lonls  intend  not  to  disturb  the 
Commons  in  their  right  of  jodgingi  only  as  H 
their  own  members ; 
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That  the  material  difference  is  between  jud|^- 
ing  of  the  right  of  the  electori,  and  the  right  of 
the  elected ; 

And  there  may  be  cases,  as  here,  where 
the  election  is  not  in  question,  and  yet  the 
electors  receive  great  damage  in  being  denied 
their  vote ; 

That  the  right  of  freehold  is  a  man's  birth- 
right, and  cannot  be  taken  irom  him  but  by 
law; 

That  if  anv  person  be  injured  by  any  officer 
whatsoever,  he  may,  hy  law,  seek  for  repara- 
tion :  otherwise,  there  is  a  riffht  without  a  re- 
medy, which  is  no  right  at  aU. 

In  answer  to  this,  your  managers  said,  This 
action  is  of  the  first  impression ;  and  it  is  a  good 
argument  no  such  action  lies,  because  none 
was  ever  brought  before,  and  especially,  be- 
cause occasions  cannot  be  presumed  to  have 
been  wanting  in  every  new  election  of  mem- 
bers to  serve  in  parliament,  nay,  many  more 
justifiable  than  in  the  late  case, of  Ashby  and 
White,  where  the  plamtiff  was  a  person  likely 
to  become  chargeable  to  the  parish,  and  tliere- 
fore  removed  by  the  order  of  two  justices:  and 
this,  by  the  way,  brings  in  mind  the  printed 
Case  of  Ashby  and  White,  from  the  Report  of 
the  Lords'  Committees,  where  it  is  given  in 
answer,  no  such  action  before  was  brought, 
that  few  had  such  a  true  English  spirit  as  that 
plaintiff,  though  it  is  said  he  was  then  a  coUer, 
and  formerly  had  been  an  ostler;  and  his 
breast,  it  seems,  was  first  warmed  with  this 
true  English  spirit,  which  was  rather  a  spirit 
•f  faction. 

And  it  is  worthy  observation,  that  in  this 
case,  the  costs  and  charges  sustained  by  Ashby, 
or  somebody  for  him,  could  not  be  less  than 
100/.  more  Uian  the  costs  and  damages  he  re- 
covered ;  so  that  it  was  infelix  victoria^  and  no 
benefit,  but  a  loss  to  him.  A  noble  lord  was 
ples^  to  say  further,  that  thuugb  he  would 
not  pretend  to  judge  of  the  Commons'  privi- 
leges, yet  he  might  of  what  was  not  their  pri- 
vi  leges.  That  argument  appears  v«ry  strange, 
since  the  Commons  say  the  matter  in  question 
is  their  privilege ;  and  if  the  Lords  saymg  it  is 
not,  is  sufficient  to  divest  them  of  it,  the  same 
method  may  divest  the  Commons  of  all  the 
rest.  The  Commons  are  not  gome  about  to 
create  new  privileges,  but  continue  the  poases- 
•km  of  those  which  their  predeoessors  ever 
enjoyed  and  exercised  ;  and  which  they  think 
nemer  this  or  any  other  future  House  if  Com- 
mons can  ever  depart  from. 

The  Lords  afterwards  receded  from  the  gene- 
nlity  of  their  second  and  last  Resolutions. 

T'hey  said,  the  second,  so  far  aa  that  eveiy 
one  who  apprehends  himself  injured  has  a  right 
to  seek  redress,  was  general,  but  what  fblk>wed 
of  an  action  at  law,  was  confined  to  the  present 


So  the  si^,  though  it  was  general,  was  to 
he  nnderstood  in  this  particular  case. 

Ab  to  what  was  said,  that  none  hot  a  anne- 
oonrt  can  tikn  oogiininoe  of  what  aaalnwr 
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does,  it  was  answered.  That  when  the  eari  of 
Shaftesbury  was  committed  by  ^e  House  of 
Lords  for  a  contempt,  he  was  broaght  by  a 
Habeas  Corpus  to  the  court  of  King's-bench  ; 
This  was  complained  of  to  the  House  of  Lords, 
but  they  passed  it  over,  being  of  opinion  a  man 
might  seek  for  liberty  where  he  would. 

The  Lords'  judicature  is  too  sacred  a  thing 
to  be  touched. 

Your  Maoaffers  thereupon  returned,  They 
wished  their  lordships  had  said  that  at  the 
beginning,  it  would  have  saved  much  time  and 
shortened  the  debates ;  for  the  Commons  think 
their  privileges  as  sacred  as  the  Lordb  can  their 
Judicature.    Your  Managers  proceeded  to  say. 

That  as  nothing  offered  at  this  Conference, 
or  the  last,  was  meant  to  submit  or  lessen  the 
privileges  of  the  Commons ;  much  less  had  any 
thing  in  the  precedents,  in  the  time  of  qoesa 
Elizabeth  and  James  1,  produced  at  the  last 
Conference,  any  tendency  that  way. 

And,  in  answer  to  some  objections  made  to 
those  precedents,  your  Managers-  said,  Tho 
Commons  did  not  take  upon  them  to  set  forth 
the  whole  proceedings,  which  are  very  long ;  but 
though  they  had  not  their  books  there  to  make 
out  the  quotations,  can  depend  upon  what  they 
have  stated  to  be  true. 

In  the  precedent  of  sir  Francis  Goadwin'a 
case,  cited  by  the  Commons,  there  are  no 
omissions  that  duly  consiilered  can  make  that 
case  less  to  the  advantage  of  the  Commons,  on 
this  occasion ;  for  if  the  word  Order  be  omitted, 
and  taking  the  answer  to  have  been.  That  they 
did  conceive  it  did  not  stand  with  the  honour 
and  order  of  the  House  to  give  account  of  any 
of  their  proceedings  ordoin^,  that  will  little 
alter  the  case,  since  it  is  plain  from  the  entry 
in  the  Journal,  the  Commons  in  returning  this 
answer,  had  regard  chiefly  to  the  precedent  then 
quoted,  87  Eliz.  when  the  Commons  refused  to 
give  the  Lords  any  reasons  (though  the  Lords 
desired  them)  for  the  rejecting  at  the  first 
reading  a  bill  the  Lords  had  sent  down  to  tho 
Commons :  the  Reasons  for  the  Commons  pro- 
ceedings in  this  case  were  prepared  by  them- 
selves, which  they  did  communicate  to^o 
Lords ;  but  the  Lords  were  not  to  add  or  di- 
minish :  and  though  some  lords  were  present 
at  the  Commons  delivering  their  reasons,  there 
is  a  material  distinction  upon  the  Commons* 
Journals,  of  those  lords  being,  present  as  lords 
of  tho  counsel,  and  not  as  lords  of  the  parlia* 
ment. 

And.the  noble  lord  who  took  notice  of  theCom- 
moos'  omission  in  the  stating  of  this  case,  and 
pretended  to  state  it  fully  and  truly  himself, 
omitted,  that  the  new  writ  was  ordered  to  issue  at 
the  request  of  sir  Francis  Goodwin,  by  his  letter ; 
which,  for  the  satisfaction  of  the  House,  waa 
read  and  entered  on  the  Journal,  before  any 
question  for  the  new  electkm  waa  made. 

In  that  of  the  88th  Elia.  the  Commons  did 
not  at  the  last  Conference  omit  to  take  no- 
tice of  the  jodgea'  detorminatioo ; .  but  it  is  justly 
stated  as  a  matter  the  Commons  in  the  ezami- 
natioo  of  thai  ^tm  wore  infonnad  of,  hot  did 
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not  rcs|iect ;  the  Cmninont  tbcti  MKertinpr  t  bpm- 
■elvtfii  to  bare  the  sole  determinution  ol'  tliat 

COM*. 

Yoar  Manoecni  furthtn*  iinr^f  Tlioufifli  the 
romuions  do  not  Milmiit  their  |irivilpfres,  it  insy 
be  profier  to  n«-«;riaiii  what  \\wy  claim,  with 
tlie  reasons  why  thry  iire  at  this  time  tlie 
more  cuuCLTncd  to  opiMsv  all  utlcai|»tii  u|>cni 
them. 

Thtn'  do  ai^e  the  riifht  of  voting  may  be 
grouiidi'd  ii|MMi  f'n'chiiM,  chirtiT,  or  |irescri|»- 
tioD ;  aoil  thi-y  do  not  |)reteiiil  to  draw  them 
fl'rMn  the  ijnuruf  uf  common -law  wlien,  a!i  suvh 
they  conic  there  ori|finaily,  immediately  and 
dinVtly  in  qnesiion. 

But  it  is  as  plain,  when  tlie  riifht  of  votintr 
in  an  eleciion  is  the  ttiini^  originally,  imme- 
diately and  directly  in  question,  that  is  solely 
cog^izuble  in  the  House  of  Commons,  whose 
determination  is  the  btaDdin<*  rule  for  all 
places:  and  if  tlie  elections  «Hily  were  exa- 
Minable  by  the  Commons,  and  every  elector*s 
vote  WM  examinable  elsewhere,  the  conse- 
quence of  such  different  determinations  it  fully 
Mated,  as  delivered  at  the  last  Conference; 
which  common  and  known  diflference  of  comini; 
originally,  or  collaterally  and  incidentally  in 
question,  wdl  answer  the  case  of  the  earl  of 
fiuibury,  where  the  Onlf*r  of  the  House  of 
I/>rdi  came  only  incidentally  iu  question,  u|ion 
an  indictment  for  murder;  nor  is  here  any 
injury  in  this  case  that  ro<|uires  an  action,  much 
IcM  damages :  the  elet^tor^s  vote,  iiimhi  every 
election,  depends  n|ion  its  own  true  foundation, 
u  the  elector  then  stands  entitled  by  freehold, 
charier,  or  prescription,  whether  he  was  en- 
titled, or  wviH  allowed  or  refused,  at  any  former 
election,  or  not. 

Nor  is  dama^  always  neceasary  to  a  reme- 
dy ;  that  which  is  8|iecifiic  and  gives  tlie  right, 
is  the  most  noble  and  complete  remedy ; 
damages  being  only  secondary,  substituted  by 
way  of  recompence  where  the  other  cannot  be 
had,  as  appears  by  many  instances  iu  the  law. 

The  CommonN  hod  great  reason  to  assert 
their  ancient  right,  and  i^  ithstand  these  bite  and 
IK^  attempts  upon  the  constitution,  which  in 
every  step  have  been  unprecedeuted,  viz.  the 
action,  the  Habeas  Corpus,  and  the  Writ  of 
Error. 

The  action  was  never  known,  though  the  like 
occasions  have  been  as  frci>nont  as  elections, 
unless  these  Aylesbury  men  have  m^re  re- 
fined notions  of  tlicir  rights  and  privileges  than 
others  ever  had. 

As  to  the  Hsbeas  Corpin;,  the  argument  is 
•o  much  stronger,  as  Liberty  is  dearer  than 
Property. 

As  to  the  Writ  of  Error,  though  the  Lord.s' 
Resolution  is  general,  they  now  assert  it  to  be 
of  right  only  in  this  case. 

As  the  Commons,  at  the  U«t  Conference, 
waved  the  point  of  a  Writ  of  Kiror  being  of 
right  or  «if  grace,  so  tliev  do  now,  not  iiv  way 
of  admission,  bat  aa  it  »  not  material  in  this 


But  that  moch  loay  be  obwrfed^  that  thi§  is 


not  the  oomroon  case,  whore  tlieqoastitm  arises 
and  falls  under  ilic  de<emiiaatioBol'  llie  Judges 
of  the  law,  wlii'*h  is  of  iiciiuons  of  right,  und 
Writs  ot  Err<ir  ill  the  courts  of  WeainiiiiiUcr, 
(as  that  «if  sir  Thumns  Aniistroiig  was)  siJiere 
the  qiicen  is  party :  there  it  is  in  the  room  of  a 
Kuit  against  the  crown,  and  if  deuinl,  tlie  [larty 
hah  no  remeily. 

This  IViition  to  the  queen,  for  a  W>it  of 
Error  in  |»urIi»niPnt,is|iro|tt'rl;,  a  |iarliaiiieiitary 
case,  and  is  the  same  when  the  queen  't%  party 
or  not ;  ami  seems  some  remnant  of  our  aocieiit 
ooostiiution.  where  all  |»etiiiona  were  to  the 
king  in  pailiument,  or  to  the  kinipjmd  liis  great 
i*ouiicil,  which  Mus  distinct  from  the  House  of 
Peers,  and  were  examined  by  trii-rii,  wlietber  fit 
for  the  }iarliament  to  proceed  upon,  or  aot| 
and  to  say,  that  upon  such  exaniinalion,  they 
c<»uld  not  be  rejected,  is  to  suy,  that  examine 
tion  was  insigniticsut.  Aud,  if  in  this  case  no 
Writ  of  Krnir  lies,  it  cannot  then  be  said,  that 
the  denying  of  it  is  an  obstruction  of  ju&tioey 
or  contrary  to  Magna  Charta. 

lliat  a  Writ  of  Error  lies  not  in  any  pro* 
ceeiliug  on  any  Habeas  Corpus,  has  been  tbC 
uniform  opinion  uf  former  times,  aa  appears  in 
the  Caseof  the  City  of  London,  7  Jac.  reported 
bv  the  lord  chief  justice  Coke,  in  his  eighth 
lie  port,  where  one  under  an  arrest,  for  the 
peiialty  iu  a  by-law,  brought  his  Habess 
Coqms,  and  the  judges  took  it  lor  a  grouad, 
that  no  issue  or  a  demurrer  could  be  joined  upoa 
the  return,  nor  could  any  Writ  of  Error  lis 
upon  their  award  ;  and  upon  tliat,  as  a  prin* 
ciple,  grounded  tbeir  resolution,  fbl.  1S8. 

Aud  that  this  never  came  directly  in  qnes- 
tion,  is,  because  a  Writ  of  Error  in  snefa  eass 
was  never  asked,  much  less  had,  upon  a  bars 
commitment  of  any  court  whatsoever :  and  it  is 
hard  to  imagine  tliat  there  is  any  lawful  rsaeit 
or  apfieal  for  liberty  lell  untried  at  thia  day, 
when  so  many,  in  all  times,  have  had  occasisa 
to  apply  for  it;  especially  considering  the 
frequent  commitmeBts  of  both  Houses  of  Par* 
liament. 

That  the  Coimnons  are  not  surprized,  ts 
find  the  Lords  make  such  a  shew  of  submitting 
their  privileges  to  the  courts  of  Westnunster, 
when  it  is  in  order  to  draw  all  the  rififbts  and 
privih'gos  of  both  Houses  to  their  own  final  do* 
termination,  and  much  less  when  tbey  cea- 
sider  how  insigniHcaiit  all  courts  of  justice  sia 
rendered,  while  their  lordsliips  exercise  lbs 
last  resort  in  judicature. 

The  several  attempts  in  the  way  i>r  jodi^ 
catiire,  which  have  been  made  upon  the  €snp 
stituiion,  are  so  many  reasons  for  tha  Com- 
mons at  last  to  make  a  stand. 

The  very  form  of  the  Writ  of  Error  in  psr^ 
liament  is  altered  in  a  most  material  part. 

It  is  still  returnable  infai  pariiament  gan» 
rally ;  and  the  judgment  is  enterad,  *'  per  Cti^ 
*  Purlianirnli.' 

Hut  wliere  tiie  ancient  fbran,  which  nyasif 
in  lUstall's  Entries,  fbl.  SOS,  was,  •  Ut  daca» 
*ciffio«tadricain«Mo  doaMiNrMS 
*^  lamporaliaoi  ao 
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•  nwnla  iKi*»axiitartiniti  nlunut  jtrn  tmre 
'  eorrigMdo  &ta  tuiamu*  qucMt  tie  jure,  ite,' 

Of  late,  u  ■ppc«i«  ky  k  Writ  uf  Urrar,  jiriirt- 
ed  in  tbc  lunj  cUief-jusiwe  Haiiiulen'ii  lecoDd 
JR>|KMl,  lul.  eilB,  (auit  a)(r(«atile  lo  IhaL  are 
Itll  Um  randcfn  oDCt)  ihM  wonl  '  cocnmiiiu- 
latiim'  is  omitiefl. — Tliis  in  only  louclitd  lur  an 
uMaitcc,  tlial  evcu  tbe  liiiEhnt  Rcvonli,  wliiuli 
•iiirlit  In.dttriTc  to  ii«  our  l«w«  and  couilitution 
pure  ■  oil  enlire,  have  been  (nrruiited. 

And  lo  jiroceed  to  iDatanee  iocne  nwdvm 
iniioiMionii  upon  our  couttituiwii,  id  point  uT 
Judicature : 

In  Ue<xinber,  IB  Jac.  1.  it  appears  bv  the 
X«rds*  Joumtl,  tiknt  an  Apneal  to  ibe  Lorda 
iroiD  a  court  of  equity,  wm  ny  tlHun  acknoir- 
Jcdged  to  be  aa  nGw  and  unprecnleoted,  a*  nay 
of  tbe  Btteniptc  which  oc^uioD  the  preteat 
Cwifcrcnce 

ilere  (lie  Lonla  iateimpteil  your  Hanagen, 
■ffirmioi;.  That  they  were  Tmirained  frtiin  en- 
Adetialeaf  their  jiidkaUirecf  appeab 


Vila  Biuwered, 
that  tbia  wn 
tbe  laat  Con- 


and  insined  by  your  Maiufft 
{Wit  ol'  tbe  mUler  aOtrti 

And  your  Manager*  declared.  That  tbey  had 
BKire  lu  ofler,  and  vfcre  ready  to  proceed  upon 
the  aubject-rDBtler  of  the  laat  Conference,  in 
•acb  mauaer  aa  ttiey  thought  their  doty  to  the 
ComDHMa  of  Knglund  required,  if  tbeir  lord- 
■Upc  thouff-bt  fit  to  bear  theoi:  whereupon 
the  Lords  did  riae,   and  broJce  off  the  Con- 

RcwilTed,  "  That  Ihc  proceedinfrs  of  thii 
House,  iu  relatinu  lo  the  Aylesbury  Men,  com- 
nittcd  by  this  Hoaw  for  a  breach  of  nriii- 
kge,  and  tbe  other  proceedings  uf  this  House 
in  tliat  rnatler,  are  in  niainteiisDce  af  the  an- 
cient and  uudoublrd  rights  and  priviiegea  of 
the  Cnminoits  of  l^ngtand." 

Onlered,  "  Thar  all  the  proceeilings  in  j;ela- 
tion  to  tbeAylctbury  Mm,  cunimiltnl  by. this 
House,  and  ^le  Repott  of  the  I»rdi*  Journal, 
BndRepo[Uofilii;Co>ifrreucei,ai]dof  theFree 
Coufetence,  be  printed." 


Tll£     PROCEEJ>I&iCS  AT   THE  CoURT   OF 

Que  ex's- Bench  ox    thc  Habeas 
■Corpus. 

A  coraplaiut  waa  made  to  tbe  honontkble 
iHuuae  ol  CwnJitOBB,  Tliat  aince  ibcir  laat  He- 
«aluiiooe  iu  ibe  cause  nf  A^by  and  White, 
«eiwral  actioua  lia*e  been  hruuglit  hy  J.  Paty, 
J.  Ofiat,  J.  I'aten,  H.  Ba>!w,  andD.  Uorae, 
and  prosecuted  by  R.  Mead,  .^(aiDit  tlie  oon- 
>Mablei  of  AyleabuTy,itt  breach  of  the  priviiegea 
of  that  hanoitrable  Uouae;  vbcD»u|Min  Ib^ 
were  plnsed  to  onlar  the  mUar  of  the  aaid 
laial  (a  bahMrd  at  the  bar  af  (b«r  Buuae, 


VOL.  V>V, 


[8.W 

Tl)«  parties  appeared,  (all  but  Mead)  when 
(lie  wilneancN  were  c.xainineil,  and  tbey  sere- 
laliy  called  lii  tlie  bar  of  thu  Huukp,  uud  then 
wiihdrcn'.  And,  upon  full  hnriiig,  the  House 
were  pkased  to  order  their  (j|>eukt:r  to  issue  out 
warrants  fur  coiu  milting'  ihein  (brini^  taken 
into  cuitwly)  In  herniajt-iity'H^rKol  of  New^ie. 

In  aiichaelmas  vacation,  17D4,  they  prayed 
•  Elabsas  CorpuH  upon  tbe  ilatiite  nt'  31st  uf 
CliQ.  S,  upon  tbe  reluru  nf  wliich,  all  Ihejuitirea 
met  nnd  advised,  wlitther  lliey  were  bailulile 
\>y  that  ataliite,  wliu  were  unanimoiuly  of  opi> 
mnii  that  tliey  were  nut ;  and  occardiot(ly  tliey 
were  remaniled.  And  in  Hilary  tenn  tolluw- 
intf,  lliey  mnvnl  tlie  ruilrt  uf  Uiieeu'a- bench 
for  a  Habeaa  Corpus  by  the  commoD-law,  which 
was  granted,  upon  ibe  returns  whereof  the 
judges  of  the  Queen's-bencb  desiied  the  as- 
sisianceof  the  mt  of  the  judges,  wheihertbey 
might  be  discharged  f  Who  werealluf  opinion, 
except  the  lord  chief-juslice  Holt,  that  they 
ought  to  be  remanded :  but  it  was  argued  in 
the  UueenVbencli  by  counsel,  and  allerwardi 
the  judges  delivered  ihtir  opinion  leriatim. 

Mr.  Page,  Mr.  Mounlague,  Mr.  Lechmer*, 
and  Mr.  Dniton,  were  counsel  for  the  prisoners, 
and  afier  the  reading  of  the  reiiim  of  tlie  com.- 
initmeut,  Mr.  Page  asid.  That  the  Writ  of 
Habeas  Corpus  is  a  writ  grounded  on  comraon 
law,  and  therefore  this  court  can  bail  all  iter- 
sons,  that  by  tbe  laws  of  England  are  bdtlalile  ; 
that  hedidnotaay,  but  that  the  House  of  Cov- 
mons  hath  privil^fes  that  belong  to  tbein,  and 
may  CMnnit  for  breach  of  such  privileges ; 
that  h«  did  hoh'  only  juqiiire,  if  there  be  any 
law  for  the  commitment  of  the  prisouers ;  and 
tbereture  the  first  questiun  lie  made,  wss,  ■  If 
'  there  was  a  breach  of  privilege  returncdf 
Adding,  That  there  being  no  notice  in  the  Mr 
turn,  Siat  tbe  Hunse  of  Cnitiiiions  has  any  pri- 
vilege, be  needed  not  argiie,  whether  lliey 
have  a  power  or  not,  torrslmiomenfrora  suin^ 
in  tbe  queen's  court.  1'h«  lord  cbief-justi4a 
Halt  told  BIr.  Page,  that  tlie  ((iieation  wai, 
■  If  Ihev  were  nnt  tu  take  notice  d>  tbeir  power, 
'  ihongo  not  returned  to  that  conrt  ?'  "'  " 
answered.  That  though  the 
noliceof  any  power  of  tlie  H"uw,  yemiai  not 
appearing  iu  tbc  return,  they  could  not  judtfia 
of  it,  the  commitment  being  by  lbs  Speiiker, 
and  not  by  the  House.  The  lunl  chief-justioa 
replying.  That  the  coBimitmenl  was  iu  piV' 
■uBuce  of  the  order  of  the  House ;  Mt.  Faea 
aubjolned,  That  then  it  shouhl  be  shewn  to  ha 
hy  the  Honse,  the  SpeaLsr  being  iu  the  cliair, 
wbidi  wBB  not  mentioned  in  tbe  commitinent. 
But  this  was  OTcr-nilnd  by  the  lord  chief- 
justice,  who  said,  that  by  the  House,  weato 
be  ondenrtood  tbe  whole  House  utiing,  with 
the  Speaker  in  the  chair. 

Mr.  Mounlague  continued  (he  aame  olgae- 
(ion  to  the  cunimitiiMnt,  adding.  That  it  did 
not  appear,  that  the  prisoners  were  any  way« 
Edated  to  die  Bouse  uf  ComniMis,  etihir  ^ 
nMBbera  or  officen:  Tliat  m  to  the  load 
ghaftasbnry's  case,  he  was  a  member ;  tliat  ha 
weed  etttf  oawt  nnit,  mkI  has  power  la 


••  Mr.  Papa 
would  tau 
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keep  order  amoii^  tbemeelf  ei«  but  thai  to  tmke 
a  HMD  out  of  the  Uoine,  who  waa  not  of  the 
Houae,  nor  guilty  of  any  breach  of  prifilege, 
for  aught  appeared,  by  a  returo,  he  knew  no 
law  for  it ;  that  the  caae  aaaigDed  waa,  becauae 
the  priaoMra  had  been  guilty  of  bringiDg  and 

Eroaecuting  an  action,  wnich  he  did  noltiUce  to 
e  a  crioie  by  any  known  law ;  that  in  the 
caae  of  the  conatablea  of  Ayleabury ,  there  waa 
a  judgment  at  law  judicially  given,  which 
could  not  be  got  over,  until  aome  act  of  par- 
liament interpoaed ;  and  tbe  law  bebg  ao,  that 
a  man  might  bring  his  action,  he  did  not  know 
what  crime  a  man  could  be  guilty  of  that  used 
this  law;  that  the  words  of  this  commitment 
went  farther.  That  bringing  this  action  *  is  con- 
trary to  the  declaration,  in  high  contempt  of 
the  jurisdiction,  and  in  breach  of  the  known 
pri?ilegea' ;  that  they  know  not  what  this  word 
dechiratiun  means,  neither  did  they  understand 
what  that  breach  of  the  jurisdiction  waa;  that 
as  to  tbe  words,  *■  against  tbe  known  pririlegea 
of*  the  House,'  he  was  at  a  lose  what  action  ia 
against  the  privile^  of  the  House,  because 
they  can  have  no  privilege  against  law,  and  he 
was  sure  it  was  not  against  law  to  bring  any 
action.  Then  he  took  notice.  That  the  com- 
mitment was  during  pleasure ;  ailding,  That 
he  had  known  persons  committed  *  per  Man- 
*  datum  Domini  Hegb*  bailed,  and  therefore 
liy  stronger  reason  ought  they  to  be  bailed,  if 
€Mnmitted  by  the  House  of  (Jommons. 

Mr.  Lechmere  inforced  what  had  been  al- 
leyfed  by  the  other  two,  adding.  That  one  part 
ot  the  commitment,  which  set  forth  the  reasons 
of  it,  waa  for  bringing  an  action  at  law,  con- 
trary to  the  declaration  of  the  House  of  Com- 
mons, in  op|KMition  to  which  declaration,  he 
must  oppose  the  declaration  of  the  Lords ;  that 
this  commitment  being  also  said  to  be  for  a 
contempt  of  the  hij^ h  jurisdiction  of  the  Com- 
mons, the  LonlF,  m  the  ca&e  of  Ashl»y  and 
White,  had  declared  agninst  it:  Then  he  urged, 
That  no  other  courts,  have  that  of  the  Ijonis, 
and  the  courtst  at  Westminster,  and  other  infe- 
rior courts  of  England,  can  execute  any  juris- 
diction, touching  any  actions  at  law,  and  that 
E'ivilegea  which  are  against  the  known  laws  of 
ngland,  are  in  themselres  void.  Another 
objection,  or  exception,  was,  That  tbe  con- 
tinaance  of  the  imprisonment  of  the  prisoners 
waa  a  new  commitment ;  That  the  Habeas 
Corpus  is  the  way  the  queen  takes  to  make 
tlis^isilion  about  the  liberty  of  her  subjects ; 
that  though  both  Houses  of  parliament  are 
proper  juibea  of  tlieir  own  prinkges,  yet  this 
court  has  formerly  judged  of  their  privileges, 
to  which  purpose  he  instanced  in  the  Lord 
8hafleshury*s  case,*  wherein  notico  is  taken 
af  a  caae,  where  an  oriiciDai  waa  filed  against  a 
aember  sitting  in  the  House;  and  that  in  the 
case  of  the  lord  Banbury,  though  the  Lords 
temporal  ainl  s|iiritual  had  declared  he  was  no 
peer,  yet,  in  this  court,  when  be  was  brought 
lo  be  tried  for  murder,  and  denied  the  juria- 
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dwtioo  here,  inaiBting  upon  bb  pcige,  this 
court  refused  to  tij  him,  and  aUowBd  his 
plea;  that  the  laws  of  parlianMnt  are  the 
cuBlons  of  parliament  ;  that  there  is  no  pe^^ 
cedent  in  parliament  lo  oppaaeer  commit  a  man 
for  proaecutiag  for  hia  freehold  or  AaDdnse  ; 
but  on  the  contrary,  he  believed,  in  the  rolla  of 
preoedenta  there  might  be  fiiand  a  caae,  wbera 
bail  had  been  allowed  by  this  court,  upon  a 
commitment  of  the  House  of  Commons. 

Mr.  Denion  eioepted  to  the  return  of  tlw 
commitment,  alleging  first.  That  the  wanant 
did  not  sufficient!  V  describe  the  crime;  Se- 
condly, That  it  did  not  appear,  that  the  paitj 
committed  had  notice  of  the  rote  or  declaration 
of  the  Houae  of  Commons,  for  every  man  la 
not  bound  to  take  notice  of  a  vole,  because  it  ia 
but  a  temporary  thing :  Thirdly,  That  it  not 
appearing  by  hia  return,  that  the  prinouer 
waa  a  commoner,  he  might,  notwithsianding' 
any  thinff  that  appeared  to  the  contrary,  be  a 
lord,  and  then  it  must  be  agreed,  the  Commona 
had  no  jurisdiction :  that  if  it  had  been  n 
general  commitment,  without  shewing  the 
offence  particulariy,  and  aaid  for  a  breach  of 
privilege  only,  perhaps  it  had  been  a  good  cobh 
mitment ;  but  here  the  cauae  waa  aet  Ibrtb; 
and  it  appeared  by  the  judgment  of  the  Lorda, 
in  the  Caae  of  Ashby  and  White,  that  waa  ne 
cause  at  all  of  commitment ;  that  bailing  the 
prisoners  in  this  court,  did  not  meddle  with  the 
privileges  of  the  House  of  Commons,  becanaei 
if  baildl  3'et  they  are  answcmlile  to  the  House, 
and  are  priaonera  *  in  Custodia  l-iegia  ;*  that 
indeed  iustices  of  the  peace  can  commit  fbr  n 
riot  without  bail,  but  this  power  ariaesfrom  an 
express  act  of  iiarliament  for  that  pnrpoae ;  that 
the  queen  herself  cannot  commit  so  as  to  bind 
the  power  of  the  law,  but  this  court  can  in  anch 
casoa,  and  always  have,  upon  good  cause  shewn, 
bailed,  notwithstanding  such  commitments: 
concluding,  upon  the  whole,  fbr  the  release  of 
theprisoners. 

Tlie  Counsel  having  done  pleading,  the 
Judges  proceeded  to  give  their  respective  opi- 
nions. 

Mr.  Justice  Could  and  justice  Pomyt  aaid. 
They  would  chiefly  insist  upon  *  Lex  et  Con- 
'  siietudo  i'arUamenti',  but  they  would  fint 
maintain  the  form  of  Uie  %%  arrant. 

Obj.  It  was  objected,  That  it  ia  not  set  fotfh 
in  the  return,  how  tbe  House  of  Commona 
hare  a  power  to  commit. 

Jnt,  We  must  take  notice  of  their  power 
without  shevrincf  it 

'Obi.  That  thia  ia  a  committnent  hy  the 
Speaker  only,  for  that  the  frairant  doea  net 
run,  Orderol  by  tbe  knigfata,  citissns,  and 
burveaaes  in  parliament  assembled,  according 
to  ttie  nreceoent  in  my  Lord  Shaflesbory? 
caae,  1  Mod.  144. 

An$.  That  it  is  good,  being  according  to 
their  form,  and  that  it  muat  be  presumed,  the 
8peaker'8  warrant  was  by  order  of  the  Houm. 

Obj,  There  is  no  seal  to  the  wairant,  and 


that  every  wanant  ought  to  be  nnder 
and  aeal,  or  else  the  cemmilmenl  hmnlatrftt- 
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Am,  Coortf  d«  not  use  to  oommit  by  wir* 
rant  under  tetl, but »  jutdoe  of  poiee  matt; 
but  they  tt  the  quarter  eemons  do  not  oommit 
under  aeol ;  beiMleSf  the  cuitom  of  porUament 
justifies  this  warrant 

Oh).  This  is  not  like  my  bid  Shaftesbury's 
case,  for  he  was  a  member  of  the  Lords  House ; 
also  this  commitment  is  for  a  matter  done  out 
of  the  House. 

Am,  Then  they  must  nefer  eommit  for 
breaches  of  orifilcves,  for  most  are  eommitted 
by  others  than  their  own  members,  and  for 
matters  out  of  the  House. 

Otj.  The  duration  of  the  imprisonment 
daring  pleasure,  is  ilWgal  and  onoettam. 

Am^  This  is  made  use  of  fbr  their  ad- 
vantage, for  they  are  dischaised  upon  the 
parliament's  rising ;  but  also  this  fbrm  is  ac- 
ooiding  to  their  eustnms.  And  fbr  oontemjjils 
to  this  court  we  commit,  without  expressmg 
ftr  what  time,  which  is  by  consequence  durbg 
pleasure. 

'  Obj,  This  eomrottment  is  fbr  bringing  their 
action  at  law,  and  fbr  taking  the  due  course  of 
law. 

Am,  What  is  priTilege,  hot  dispensinff  with 
the  law  ?  The  generality  of  breaches  of  prif  i- 
lege,  are  for  taking  the  doe  course  of  law.  As 
to  the  case  of  A  Aby  and  White,  that  is  ob- 
jected,  who  knows  whether  thb  is  the  same 
caaeP  It  does  not  appear  to  us  to  be  the  same, 
fcr  there  may  be  different  fotes,  and  different 
cwcumstances  in  this  case ;  if  you  go  to  the 
naanning  the  words  of  a  commitment,  who 
knows  not  that  most  commitments  that  would 
hdd  fbr  such,  do  express  the  cause  but  shortly, 
and  bat  just  give  a  hint?  And  the  law  does  pre- 
■ome,  that  the  higher  courts  do  undeistand 
what  they  do,  and  therefore  are  not  tied  up  to 
•aeh  strictness  as  inferior  courts. 

(%'.  If  this  court  of  Queen's  -bench  can  dis- 
chai|[a  a  man  committed  *  per  Mandatom  Do- 
*  mim  Regis  ;*  they  may  upon  a  commitment 
hj  any  member  or  body  of  peopte  whatsoever, 
if  notMgaUy  committed. 

Am,  That  commitment  b  not  good,  because 
the  kbg  does  not  act  in  PMOOf  but  hath 
oommitSd  all  hb  power  jumcial,  aome  in  one 
court,  some  in  another,  so  that  nobody  b  to  be 
committed  to  gaol  upon  the  king's  special 
command.  But  what  b  done  in  court  b  of 
greater  authority,  and  the  law  doea  acyudge  it 
to  be  done  by  the  king. 

Obj,  Shaft  the  House  of  Commons  take  a 
despotic  power  to  regulate  how  actions  shall 
be  brougnt,  and  what  actkNM  ahall  not  be 
brought? 

JaU,  Can  we  suppose  that  high  court  would 
ilop  the  progress  w  the  commoo  law  of  Eng. 
Innd  P  It  b  highly  dbhonouraUe  to  have  sucn 
tbooghts,  and  nooody  dares  think  so,  or  will 
preenme  to  say  so ;  and  people  wouki  bugh  at 
one  that  should  say,  the  House  of  Commons 
will  take  away  theiiberties  of  the  people. 

There  b  no  better  way  to  determine  the  ju* 
mdieliMi  of  cither  House  of  Parliament,  than 
by  naaga  aB4caitom»  an  the  boimdaof  parbhai 


are.  Tliat  there  b  no  precedent  or  case,  nor 
so  much  as  an  opinion  yet  dted,  that  the  courts 
of  Westminster-hall  have  a  power  to  judge  of 
the  authority  of  the  House  of  Commons,  or  that 
the  orders  and  commitment  of  the  House  of 
Commons  can  be  discharged  in  Westminster- 
hall,  norerer  before  attempted  to  be  discharged 
here,  upon  such  a  commitment  by  the  House 
of  Commons;  which  is  a  good  argument,  ac- 
cording to  my  lord  Coke's  rule,  that  we  want 
power  to  do  it 

It  would  be  iinposrible  for  us  to  judge  of  the 
privileges  of  the  House  of  Commons,  Tor  there, 
an  no  printed  books  of  their  privileges,  nor 
b  there  any  means  by  which  we  can  attain  to 
the  knowledge  of  them ;  but  their  customs  and 
privileges  are  kept  as  Arcanas  in  the  roUs  and 
records  of  their  own  House,  and  their  priri- 
leges  depend  altogether  upon  precedeoto  m 
pwliament ;  they  do  judge  it  as  a  contempt 
and  breach  of  their  privileges;  and  who  shall 
say  nay  P  They  are  proper  judges  of  the  mat- 
ter, and  upon  the  return,  it  appearing  they 
were  committed  by  the  House  of  Commons, 
our  jurisdiction  ceases ;  and  cited  Prynne*s 
Animadversions,  fol.  4,  and  the  King  against 
sir  John  Elliot,  and  others,  inCr.  Ch.  181,  [and 
in  tlib  Collection  as  cited  above.}  That  upon  a 
Writ  of  Error  in  that  case^  in  the  House  of 
Lords,  it  was  resolved,  That  this  court  bath  nt 
jurisdiction  of  a  misdemesnor  committed  in 
pariiament 

Mr.  Justice  Pomel.  That  tlii»  is  a  case  of  the 
highest  consequence,  for  it  concerns  the  privi- 
leges  of  the  House  of  Commons,  the  liberty  of 
the  subject,  and  the  jurisdiction  of  this  court; 
it  is  the  first  case  of  this  nature,  for  the  lord 
Shaftesbury  was  a  member  of  the  House,  and 
there  may  be  a  greater  jurisdiction  in  some 
cases  over  their  own  members,  than  over 
strangers :  however,  they  had  not  any  autliority 
upon  the  return,  for  they  are  committed  by 
another  law  than  we  proceed  by :  and  to  h% 
committed  by  one  law,  and  to  judge  of  the 
commitment  here  by  another  Uw,  would  be  a 
strange  thing :  for  the  House  do  not  commit  by 
the  authority  of  the  common  law,  but  by  an* 
other  bw,  *  Legem  et  Coosuetudinem  Pirlia- 

*  menti ;'  for  Siere  are  in  England  several 
other  bwa,  beskles  the  commou  law,  via.  the 
ecclesiastical  law,  the  admiralty  law,  &c 
and  there  b  the  law  and  customs  of  parliament, 
where  they  have  particular  laws  and  customs 
for  their  directions. 

To  state  judicature  will  help  to  clear  thb 
case.  The  House  of  Lords  have  a  power  to 
judge  by  the  common  law,  but  not  originally, 
but  a  dernier  resort  upon  Writs  of  Error  and 
Appeab ;  and  for  that  reason  it  is  provided  by 
the  coostitntion,  for  the  judges  to  give  their  aa* 
aisCsince,  which  they  are  bound  ti»  do.  But 
they  hafc  another  law,  viz.  *  Lex  et  Consiie- 

*  todo  Fariiamenti,'  which  the  judges  are  not 
to  assist  in,  or  give  any  opinion  ;  aod  1  dare 
aay,  the  Hoose  of  liordis  would  take  it  ill, 
afaoohi  they  meddle  or  advise  therein,  fbr  thry 
havt  thdr  privibgcain  their  own  rolband  hooka. 
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That  the  ComiDOM  ha? e  alao  a  judicature, 
not  by   the  common  law,   but  do  judijcc  et* 
breaches  of  privileges,  and  contempts  to  iheir 
House,  *  si'ciindum  Lei^em  et  Consnetudinem  ' 
*  rudiamcnti,*  •%  Inst.  '23,  and  by  this  law  these  '. 
iiersons  are  committed,  und  now  are  broug^htto 
l>c  dischari(ed  by  the  common  law.    The  Re*  ' 
aolutiou  oi  the  dimmoiiM  upon  the  breach  of, 
privileges  is  a  iudgmcat,  and  tlic  commitment 
an  execution  ot  it,  which  cannot  be  coiitrouled; 
for  this  woiild  be  to  draw  it  nd  aliud  Kxamen^  \ 
and  then  the  Commons  would  not  be  supreme 
judi^cs  of  their  own  priviU'griti. 

That  the  Itesolutioa  in  the  (louse  of  Lordt, 
in  the  case  of  Ashby  and  White,  does  not  bind 
the  House  of  Commons,  nor  determine  their 
priviieiifes ;    for  they  judged  of  the  privile|(ei  : 
of  the  Commons  as  an  incident  to  the  action,  i 
and  one  court  may  judge  of  a  matter  wtthin 
the  jurisdiction  of  another  court,  when  without 
it  they  cannot  determine  the  case  before  tbem  ; 
as  this  court  may  of  admiralty,  or  ecclesiastical 
Jurisdiction,  if  the  question  arises  in  an  action 
de|>endin^  in  this  court.     But  such  a  determi- 
nation will  not  bind  another  court,  which  has 
an  original  cognizance  of  that  matter,  as  in 
ejectment  now  depending  in  the  Common  Pleas, 
the  general  issue  pleaded,  and  a  special  verdict ;  ' 
the  fjuestiou  there  is,  If  a  (Quaker's  marrisge  { 
be  good  ?  Now  if  it  should  be  held  in  that  f*ourt , 
a  void  marriage,  and  the  judgment  should  be  | 
affirmed  iu  this  court,  and  upon  a  Writ  oi'  £r* 
ror  in  the  House  of  Lords,  it  should  be  re- 
versed, this  would  not  bind  the  ecclesiastical 
(Murt,  but  they  might  proceed  there  for  in- 
continency  ;  and  if  the}'  shouhl  proceed  there 
to  excommunication,  findint;  it  a  \oid  marriage,  j 
and  the  party  taken  by  the  Excommunicato ; 
Capiendo  should   bring  this  Habeas  Corpus  ' 
ii|H>n  the  return  of  it,  we  could  not  discharge 
bun.     Dut  til  is  is  a  matter  originally  arisiag  In 
parliament. 

Tiiat  this   court  may  keep   other  inferior 
courts  within  their  jurisdictions,  but  not  the  \ 
House  of  Commons ;  for  no  prohibition  was  j 
ever  granted  to  that  court,  though  they  ex-  | 
cseeded  jurisdiction :  so  if  the  House  of  Lorda 
do  exceed,  or  take  cognizance  of  matter*  in  the  ' 
first  instance,  no  prohibition  would  tie;  for  no  ! 
inferior  court  can  prohibit  a  superior:  and  no 
prohibition  was  moved  here,  nor  could  we  have  j 
ffranted  it ;  for  the  House  of  Cnmmons  is  sa- 
perior  to  all  ordinary  courts  of  law.     When 
the  House  of  Lnnis  iimk  cognizance,  and  pro- 
ceeded upon  the  petition  of  my  lord  Wharton, 
complaining  of  nn  order  of  the  court  of  Ex- 
i^hequer,  for  filing  the  record  of  a  anrvey  of 
the  honour  of  llichmond,  and  lordship  of  Mid-  ! 
dleton;  which  the  Hou^of  Commons,  upon 
the  petition  of  Air.  Hathurst.  complaining  of 
ibis   proceedinif,  Jan.   2B,  1708,  rt>solved  to 
be  without  precedent,  and  unwarrantable,  and  - 
tending  to  the  sulijecting  all  the  rights  and  ■ 
pro|>erties  of  the  Commons  of  England  to  an  \ 
illegal  and  arbitrary  power:  they  also  resolved  ' 
then,  that  it  is  tlie  undoubted  nght  of  all  iba 
aubjecu  of  Eoglaud  la  nalw  ue  af  tha  ra- 


oord ;  as  they  ooglit  by  la#  to  blire  done, 
before  the  said  proceedmg  of  tlie  Hoasa  of 
Lords.  VideptiUcu. 

In  4  Intit.  50.  It  doth  not  beloiiff  to  Um 
judi^es  tu  judge  of  any  law,  privifegca,  ar 
customs  of  parliament ;  for  the  iawt  custoaii, 
liberties,  and  privileges  of  the  parliament,  ara 
better  to  be  leametl  out  of  the  roils  of  pariin* 
ment,  and  other  reciirdi,  and  by  pteoedent  aad 
continual  experience,  tliau  can  f)e  eJtptetd  by 
any  one  man's  pen. 

In  4  Inst.  Everv  court  of  juatiee  haAi  lawt 
and  customs  for  its  direction;  aoaw  by  Ikn 
common  la#,  some  by  the  dTil  and  oaioa 
kiw,  some  by  (lanicnlar  laws  and  eaatoina} 
so  tlie  hii;h  court  of  parliament  *  siiis  pvnpriia 

*  LegibiUf  et  ConsOetudiuibus  subsistUDt.*  Ttam 
judges  ought  not  to  give  any  opinion  of  n 
matter  of  parliament,  because  it  it  not  to  ba 
decided  by  the  common  laws,  but  *  accnni' 

*  legem  et  consuetudinero  parliamenli  f 
Coke  says,  '  Ista   Lf«*x  ab  omnibus  eat  nnn^ 

*  renda,'4  multis  iKuorata,  k  pancis  cognita.' 
Now  who  shall  adjudge  this  no  breach  m  pri^ 
vilege,  when  the  Huujie  of  Commons,  wb# 
are  the  pro|ier  jndgca  of  tbeir  own  pHeil^geay 
have  ailjudged  it  to  be  a  breach  of  their  pri* 
rilege  ? 

That  it  is  to  no  purpoaa  to  talk  of  the  fbr« 
of  the  commitment,  if  thev  liave  not  jnriadie- 
tioD  ;  but  there  is  nn  such  thing  at  seala  of 
the  House  of  Commons,  and  this  ooranHtmant 
during  pleasure  <k>es  noi  tend  to  villanage  ar 
slavery,  as  was  objecled  by  Mr.  Mountagna, 
unless  there  conll  be  a  perpetual  parliamcnl, 
which  there  cannot  be  now,  so  that  nii§hl 
have  been  spared ;  and  he  was  glad  vilJen^ 
and  slavery  were  to  much  forgot,  thai  counaal 
did  not  kiiow  what  it  wat,  or  at  lean  did  nal 
know  how  to  apply  it. 

Oh),  But  it  wat  objected,  tliat  they  do  no 
more  in  bringing  their  action,  than  what  ia  ai» 
judged  by  the  House  of  Lords  they  may  law» 
fully  do. 

Am,  That  a  goo<l  correspondtnca  intoba 
wished  for  between  the  two  Honnes  by  nil  true 
lovers  of  tlieir  country ;  but  when  th^y  dt 
not  agi-ee,  there  ia  no  way  to  aettin  their  jnri» 
dictions,  but  first  by  conference  and  tlMii  by 
free  conferenrt^s ;  and  the  Lorda  might  hava 
denired  a  free  coofereace,  when  th«^  CawBiai 
took  this  matter  under  nxamiaaiioni  at  ifw 
Commons  diil  with  the  Lords  in  the  caan  af 
Skinners,  Coke  Rep.  13.  But  it  may  ba  tlid, 
What  if  one  House  persists,  and  the  oiher  dnrii 
to  too .'  As  to  that,  all  free  ooolhrmnaa  ain 
open,  and  the  people  of  England  may  ha  pra* 
■ent,  and  will  be  judgea,  and  they  wiH  not 
chu<e  such  persona  again  at  da  eammit,  or  da 
imist  upon  pretended  pririlagcs:  an  if  tfai 
Lortli  do  ekceed4heir  juriariiction,  tlwGaHi^ 
tnuDs  may  desire  a  fma  confbrenoa  ;  and  If 
the?  do  persist,  the  people  will  ha  jtnln«B|  aad 
will  chuse  such  a  parliaaDani  ia  will  Ml  iiMl 
them. 

That  tha  lard  ahaftcabnry^  cMa  to  toi  a«i 
thdrity  in  paiHi  ar  waM  ar     '^~ "    ^^ 
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court ;  mid  though  h€  wai  »  nember  of  the 
House,  it  does  not  alter  the  case  here,  for 
there  are  many  instaneea  thai  the  Home  oif 
Commons  coinnit  olben  thas  their  own  nen»- 
bcrs :  there  have  been  many  initances  in  both 
liouset,  tliat  they  may  eonaait  penoin  out  of 
the  House.  4  Instit.  93,  M.  Moore  57.  Per* 
rar's  case  in  Dver  and  Plowden,  ia  a  remarka- 
ble ins tanoe,  that  no  other  ponishmett  conU 
he  infticted  for  a  breach  ef  privilege ;  for  he 
tlid  not  know  that  indietnent  woakl  He  for 
breach  of  privile|re ;  and  it  would  be  a  strange 
thing  that  tlie  House  should  have  power  to 
examine  into  and  judge  of  a  bveaeh  of  privt> 
leffe,  and  yeC  have  no  power  to  ponish  ;  for 
what  signifies  the  power  to  j«dg«,  without  the 
power  10  punish? 


Lord  Chief  Just.  Holt,  That  this  case  does 
depend  upon  the  vole  that  is  recited  in  the 
8|ieaker's  Warrant  of  oommitmcDl,  which  was 
to  this  efleot  : 

That  it  did  appear  to  that  honourable  House, 
that  John  Faty  of  Aylesbury  has  been  guilty 
of  commencing  and  prosecuting  an  action  at 
common  law,  against  W.  White  and  others, 
late  constables  of  Aylesbury,  for  not  allowing 
his  vote  in  an  eleciiim  of  members  to  serve  in 
fiarliament,  contrary  to  the  declaration,  in  high 
contempt  of  the  jurisdiction,  and  in  breach  of 
the  known  privileges  of  this  House. 

That  ht4  owned  himself  to  lie  under  two 
disadvantages :  one,  That  all  the  rest  of  the 
judges  do  affree  with  his  three  brethren,  from 
whom  lie  had  the  roisforlnne  to  dissent.  The 
other.  That  he  opmwed  the  votes  of  the  House 
of  Commons,  and  did  begin  to  think  he  might 
justify  himself  in  resigning  his  opinion  to  the 
rent ;  hut  that  he  valued  more  the  dietatea  of 
hb  own  conscience,  than  any  thing  he  could 
Buffer  in -this  uorld.  and  by  that  and  his  judir- 
ment  (though  it  wera  but  weak)  he  would  be 
giiiiled. 

That  this  was  not  such  an  imprisonmenl  as 
the  freemen  of  England  ought  to  be  bonnd  by. 
And  that  it  did  highly  eoncern  the  people  of 
England,  not  to  be  bound  by  a  declaration  of 
the  House  of  Commons  in  a  natter  that  before 
was  lawful. 

That  neither  House  of  Parliament  has  a 
power  aeparately  to  diB|iose  of  the  libert?  or 
iiroperty  of  the  people,  for  that  cannot  be  done 
Mt  by  the  C^ueen,  liords,  and  Commons ;  and 
this  is  the  security  of  our  English  constitution, 
which  cannot  be  altered  but  by  act  of  parliament. 

That  there  is  a  entat  diarged  hy  the  vole 
Ibr  commencing  an  action;  but  sure  that 
eannelbe  a  breach  of  privilege,  for  an  ori- 
ginal may  lie  filed  against  a  member  of  parKn* 
ment  during  tlie  time  of  privilege,  so  that  you 
do  not  molest  him,  and  It  is  no  branch  of  pn- 
▼:lege ;  as  it  was  resolved  in  sir  George  Bi- 
Bion*s  case,  14  Ch.  % ;  for  otherwise,  hy  lapse, 
of  time  in  several  actions,  he  may  be  barred  by 
the  statute  of  liinitatioBa ;  so  that  if  it  he  ttot  a 
breach  ef  |irivilega  la  MmmeBce  an  notion 
ogainst  a  member  of  parliamfiil|  then  Imr  oui 
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il  be  io  to' ooniMBco  an  netioii  againit  the 
stable  of  Aylesbury  ? 

But  then  the  vote  goes  finrthev,  and  sayi, 
for  commencing  and  proaecatiag  aa  aetiaa  i 
buC  presecnting  DMy  aoc  be  a  breach  of  privi. 
lege  neither ;  for  entering  and  eontintting  is 
pruaecuting,  whkh  may  be  done  without  a 
oieacb  of  privilege. 

That  it  does  not  appear,  that  the  coostafiie 
of  Aylesbury  has  any  privilege  al»ve  annlhec 
peison,  for  no  man  ia  presumed  to  be  piivi* 
leged,  unless  it  be  ahewv ;  and  he  has  no  pii« 
viTege  as  constable. 

That  the  vote  goes  ytt  further,  and  saya^ 
for  not  allowing  bin  vote  in  an  electiea  of 
members  to  serve  in  this  present  pafttament : 
but  this  can  be  no  erinse. 

That  he  admitted  they  were  jndgea  of  their 
own  privilegea ;  hot  the  law  must  also  be  ol^ 
served.  By  %  Rio.  9,  fol.  9,  it  apptara,  it  wao 
no  crime  by  the  common  law,  to  bring  an  no- 
tion, though  never  so  malicious,  false,  of 
groundless,  where  it  is  adjudged,  that  there  is 
no  puniahment  for  it,  because  it  was  in  a 
metiMid  of  justice;  but  when  business  began 
to  increase,  costs  were  given  against  the  pbio* 
tiff  bv  33  Hen.  ft,  for  bringing  an  adioa 
cauaelessly.  A  peer  cannot  have  an  actio*  ef 
Scandalum  Msgaatnm,  where  there  is  oo 
cause  for  the  action  wherein  he  is  charged 
with  acandal ;  ao  much  the  law  regarded  Ibo 
right  of  bringing  actions. 

That  when  subjects  have  such  a  right  to 
bring  actiona,  it  cannot  be  stept  by  privilege  of 
parlianAeot,  lor  no  privilege  of  parliament  cam 
mteiid  so  far  as  to  destmy  a  man*s  right. 

That  it  has  been  adjudged  a  good  action  by 
the  law  of  tlie  land,  and  that  damages  may  bo 
recovered  for  tlie  injury,  in  not  allowing  hio 
vote ;  and  thi^  action  b  the  same  as  Asliby  and 
White,  which  lies  before  us ;  aad  if  we  conank 
the  Reeonls,  we  sludl  find  it  to  be  the  same. 

That  the  Utter  part  of  this  vote  is,  That  tho 
proaecuting  this  action  is  contrary  to  tlio  de- 
claration, in  high  oontemptof  the  jorisdiciiois 
and  in  breach  of'  tho  known  privileges  ef  thit 
House. 

That  the  privileges  of  tho  House  of  Com* 
mens  are  limited,  for  there  is  no  prrrilege  m 
caae  of  treason,  or  felooy,  or  breach  ef  tho 
peace ;  for  a  justice  of  the  peaee  may  oomnsil 
a  member  for  breach  of  the  peace,  and  if  hf 
ahould  be  indicted  for  it,  his  plea  of  priviWge 
would  not  be  allowed. 

That  nothing  can  make  a  pritilege,  that 
was  not  so  before,  (for  the  breach  of  whieh  o 
man  shall  kiae  his  liberty)  but  an  not  of  parlia- 
nenL 

That  each  House  is  jodge  of  their  own  pri- 
vileges, becanae  thev  are  more  conversant  with 
the  privileges  of  their  own  House;  so  the 
judges  declmo  it ;  hot  if  they  come  incidently 
before  the  coorte  of  low,  they  must  determine 
it  there. 

That  aoppose  the  Home  of  Commoos  had 
Mt  Meddled  in  this  matter,  hot  the  defendanii 
had  pltadad  to  tho  jwMiotioB  or 
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court,  that  thn  WW  a  matter  examinable 

only  in  tlie  parliaonent,  and  the  plaintiff  had 
demurred,  we  muet  then  have  determined  it, 
and  be  jud|^  then  of  their  privileges. 

Coke's  1  iMt  *  Lex  et  Conauetndo  Parlia- 

*  mcnti  ab  omnibus,  querenda,  &  multis  ignorata, 

*  i  paucis  GOgnita;*  and  the  reason  it  is  known 

SBO  few  is,  because  they  do  not  seek  for  iL 
e  are  bound  to  take  notice  of  the  customs  of 
Krliament,  for  they  are  pan  of  the  law  of  the 
id ;  and  there  are  the  same  methods  of  know- 
ing it,  as  the  law  in  Westminster-hall. 

In  Cburendon's  History,  part  1,  fol.  810.  He 
was  lord  chancellor  of  England,  a  man  of  great 
pobity  and  learning ;  his  oboerrations  touch- 
ing pnvtleges  of  parliament  are  these : 

"  It  is  not  to  be  believed,  how  many  sober, 
well-minded  men,  who  were  real  lovers  of  the 
peace  of  the  kingdom,  and  had  a  full  sub- 
mission and  reverence  to  the  known  laws,  were 
imposed  upon,  and  had  their  understanduigB 
confoundeJ,  and  so  their  wills  perverted  by  the 
mere  mention  of  privilege  of  parliament, 
nrhich,  instead  of  the  plun  and  intelligible 
Botioa  of  it,  was,  by  the  dexterity  of  those 
Bentifeos,  and  their  agents,  and  the  sottish- 
ness  of  the  people,  rendered  such  a  mystery  as 
could  be  only  explaineil  by  themselves,  and  in- 
tended as  far  as  they  found  necessary  for  their 
occasions,  and  was  lo  be  acknowleged  a  good 
reason  for  any  thing  that  no  oUier  reason 
could  be  given  for.  We  are,  say  they,  and 
have  been  always  confessed,  the  only  judges 
of  our  own  pri? fle^,  and  whatsoever  we  de- 
clare to  be  our  privileges  are  such ;  otherwise, 
whosoever  determines  that  it  is  not  so,  makes 
himself  judge  of  that  whereof  tlie  cognizance 
belongs  only  to  us.  And  this  sophistical 
riddle  perplexed  many,  who,  notwithstanding 
the  desperate  consequence  they  saw  must  re- 
sult from  such  Ifl^c,  taking  the  foit  propo- 
aitiou  for  true,  which  being  rightly  underrtood, 
is  so,  have  not  been  able  to  wind  themselves 
out  of  the  labyrinth  of  the  conclusion,  I  say, 
the  proposition  rightly  understood,  they  are 
the  only  judges  of  their  own  privileges ;  that 
is,  upon  the  breach  of  those  privileges  which 
the  law  hath  declared  to  be  their  own,  and 
what  punishment  is  to  be  inflicted  upon  sudi 
breach ;  but  there  can  be  no  privilege  of  which 
the  law  doth  not  take  notice,  and  which  is  not 
pleadable  by  and  at  law." 

The  same  part,  page  313.  "  But  that  their 
being  judges  of  their  privileges  shouki  qualify 
them  to  make  new  privileces,  or  that  their 
judgment  shouM  create  them  such,  as  it  was  a 
doctrine  never  before  heard  of,  so  it  could  not 
but  produce  all  those  monstrous  eifects  we 
have  seen:  when  they  have  assembled  to 
swallow  all  the  rights  and  prerogatives  of  the 
crown,  the  liberties  and  hmds  of  the  churob, 
the  power  and  jurisdiction  of  the  peers ;  in  a 
word,  the  religion,  laws  and  liberUes  of  Eng- 
land, in  the  bottomless  and  insatiable  gulph 
of  their  own  privileges."  That  he  had  yet  a 
greater  authority  than  this,  the  opiniou  of 
king  Charles  U  mhis  Ainwer  to  thoMiaatofln 


Propositions  from  both  Houses  of  Parliamtnty 
in  lord  Clarendon's  History,  first  part,  498» 
which  Answer  ia  in  the  king's  own  words  in 
Rushworth's  CoUections,  3  vol.  part  the  lst« 
7S5,  780,  731. 

*^  That  though  the  bringing  this  action  ba 
contrsry  to  the  declaration,  it  does  not  follow, 
therefore,  that  it  must  be  a  breach  of  privi- 
lege; tor  this  vote  has  not  obtained  the  autho- 
rity of  a  law,  and  they  have  no  more  power  to 
declare  the  law,  than  tiiey  have  to  make  a  law." 

That  if  bringing  an  action  is  a  bramh  of 
privilege,  why  was  not  Ashby  laid  hold  on  T 
He  prosecuted  to  judgment  and  execatioa ; 
but  these  persons  are  committed  for  com- 
mencing an  actioo. 

How  can  the  bringing  an  actioo  in  one  oouft 
be  a  contempt  to  another  ? 

If  a  man  tnat  has  a  privilege  in  ooe  comt  is 
sued  in  another,  he  anall  have  his  pivilqgo : 
but  it  is  nil  contempt  in  the  plaintiff  that  bo 
sues  in  another  court,  and  there  is  no  punbh- 
ment  for  it ;  much  leas  can  it  bo  a  contenpt 
to  the  House  of  Commons,  where  no  actioo 
can  be  brought. 

lliat  he  admitted,  the  House  of  ComnaoM 
may  commit  any  person,  and  for  any  crimen 
because  they  may  impeach  any  person  tor  any 
crime  whatsoever ;  but  that  course  ia  seldom 
taken,  unless  where  the  crime  rconires  a  strict 
prosecution,  and  much  concerns  the  public. 

That  the  lord  Shaflosbury's  case  is  not  like 
this;  for  he  was  a  member  of  the  Uooas^ 
and  it  was  for  a  contempt  in  the  House. 

The  House  may  at  any  time  commit  a  mao 
for  a  contempt  in  the  race  of  tlie  House; 
whereas  the  prisoners  are  committed  not  for 
a  breach  of  privilege  or  contempt,  but  be- 
cause they  have  brought  their  actums  which 
are  legal,  and  so  adjudged  by  the  Lonta  in  tho 
Writof£rror. 

lliat  he  did  not  qoestioD  but  that  the  war- 
rant was  a  good  warrant. 

That  *  lex  et  consuetude  parliamenti'  ia  as 
much  the  law  of  tho  hmd,  as  any  other  law.  It 
is  the  law  gives  the  queen  her  prerogative :  It 
is  the  law  gi^«  iiirisdiction  to  the  House  off 
Lords ;  and  it  is  tue  law  limits  the  jnriadietioa 
of  the  House  of  C-ommons. 

That  if  the  ecclesiastical  court  exceed  their 
jurisdk;tion,  a  prohibition  will  lie;  and  even  tho 
king's  acts,  if  contrary  to  law,  are  void. 

He  insisted  that  tlie  lord  Banbury'a  caao  wh 
a  great  authority  for  him. 

He  petitioned  the  House  of  Lords  to  sit,  and 
also  to  have  the  king's  leave.  The  Loida  d^ 
termined  he  was  not  a  k>rd ;  yet  when  bo  waa 
brought  iipon  an  indictment  by  tho  none  off 
Charies  Knowles,  esq.  he  here  pleaded,  and 
uwisted,  that  he  was  a  peer ;  which  pIco  waa 
allowed,  and  he  waa  not  tried. 

Though  the  Lord  Chief  Juatice  was  ao  dew 
in  his  judgment,  yet  the  other  three  jud^ 
being  of  a  contrary  opinioD,  the  miyoritj  no- 
vailed ;  and  the  priaoMra  vera  itmandad  la 
Nowgala. 
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Mr.  Lechmere  moved.  That  the  judgment 
migikt  be  entered  upon  record. 

Lord  Chief  Jortiee  Holt  esked  the  clerk  of 
the  crown,  How  they  entered  the  judgment  in 
these  caeet?  Who  tDtwered,  that  they  never 
make  up  any  roll,  but  only  enter  a  Remittitur 
irenerall?  upon  the  back  of  the  writ  L.  C.  J. 
Holt  told  him,  that  of  right  he  ought  to  make 
up  a  roll,  (and  as  be  was  informed  he  had  the 
fees  allowed  for  making  up  Uie  roll),  and  then 
bid  the  counsel  come  to  his  chambers,  and 
bring  precedents ;  and  afterwards  ihejndgment 
was  entered  in  this  manner : 

«'  The  Judgment :  Quia  Cognitio  Causse 
Captionb  et  E^tentionis  pr»liet'  non  pertinent 
sul  Curiam  Domine  Regime,  Ideo  Remittitur." 

REPRESENTATION  aw  ADDRESS  or 
■   THE  Lords,  on  the  CoimrniEMT  of  the 
nvL  Atlbsbort  Men. 

Mfmrck  13.  Upon  the  commitment  of  these 
five  Aylesbury  men,  and  their  beine  remanded 
to  Newgate,  the  House  of  Lords  drew  up  the 
following  Representation  and  Address,*  tie. 

*  Mr.  East,  in  a  Note  to  his  Report  of  Bur- 
dett  V.  Abbot  (14  East's  Rep.  92),  informs  us, 
that  "  it  appears  from  a  MS.  of  Mr.  Baron 
Price,  that  on  the  18th  and  19th  of  January, 
1704-5,  Lord  Keeper  Wright  summoned  all 
the  judges  to  attend  him  tor  their  opinions ; 
having  been  served  with  two  petitions  for  writs 
of -Habeas  Corpus,  by  J.  Paton  and  another, 
two  of  the  five  Aylefrfiury  men,  who  were  com- 
mitted on  the  5tb  of  December,  1704,  by  war- 
rant of -Mr.  Speaker  Harley,  by  virtue  of  aa 
order  of  the  House  of  Commons  of  the  same 
date,  for  bringing  articHis  against  the  late  con- 
stsbles  of  Aylesbuf}',  for  refusing  their  votes  in 
the  election  there  for  members  of  parliament. 
Application  had  also  been  made  to  several  of 
the  judges  for  writs  of  Habeas  Corpus  upon 
the  bame  occasion.    The  MS.  also  contains  the 
miiiutes  of  another  conference  of  the  judges, 
lic!d    on  the  ftame  occasion,  on  the  8th  of 
Februar]^,  at  Serjeants'  inn,  by  the  desire  of 
lioni  Chief  Justice  Holt  and  the  other  judges 
of  the  Queen's  Bench.     The  Habeas  Corpus 
applied  for  on  this  occasion  was  not  upon  the 
atatute,  but  st  common  law.     The  prisoners 
^ere  all  remanited.     By  the  same  MS.  it  ap- 
pears, that  after  the  decision  of  the  court  of 
Qiieeii*s  Bench  upon  the  Habeas  Corpus  sued 
hj  Fatjf ,  bv  which  he  was  remanded"  ^as  men- 
UODed  in  toe  text),  •*  of  which  a  special  entry 
wwm  made  of  record,  (Quod  co^itio  causae  cap- 
tioDis  et  detentionis  prndicti  Johannis  P^ 
Don  pertinet  ad  curiam  diets  Domini  Regime 
Donun  ipsft  Reginft,  idet^  idem  Johannes  remit- 
Utar,  etc.)  Paty  petitioned  the  ^ueen  to  grant 
bim  a  Writ  of  error  returnable  io  parliament. 
The  queen  referred  it  to  the  attomer  and  soli- 
citor general,  and  afterwards  to  all  the  judges, 
ivho  met  on  the  S  1st  of  February,  1704-6,  at 
Berieanta'  Inn,  whether  the  queen  ought  to 
gmot  the  Writ  of  Error,  of  right,  or  *  ex  debito 
rmk  nerito  jotitHi,*  or  <  «  gratiA.'    After  de- 


The  Humble  Rbpresbntatioii  and  Addkess  of 
the  Right  Honourable  the  Lords  Spiritual 
and  Temporal,  in  Pariiament  assembled, 

Sresenteil  to  her  Majesty  the  14th  day  of 
larch,  1705,  and  her  IM^jesty 's  most  gra- 
cious Answer  thereunto:  with  their  L#ord- 
shins'  Thanks  for  the  same:  together 
with  the  Papers  annexed  to  the  said  Ad- 
dress, and  laid  before  her  Majesty.* 

We  your  majesty's  most  dtitiiiil  and  loyal 
subjects,  the  Lords  spiritual  and  temporal  in 
parliament  assembled,  are  under  an  unavoid- 
able necessity  of  making  our  humble  applica- 

bate  of  the  question  it  appears,  that  of  the  twelve 
jndgef  who  met  at  that  time.  Holt  C.  J.,  Tre- 
vor C.  J.,  Ward  C.  B.,  and  Biencowe,  Powis, 
and  Tracy,  justices,  were  of  opinion,  that  the 
Writ  of  £rrorwas  a  Writ  of  Right  in  this  case^ 
and  that  the  queen  *  ex  debito  justitic'  ought  to 
grant  it ;  and  tliat  Nevtll,  Powell  and  Gold, 
lustices,  and  Btiry,  Price  and  Smith,  barons, 
beld  that  the  Writ  of  Error  was  of  grace  and 
favour,  and  not  of  right ;  but  NevilT,  Powell, 
Gold,  and  Bury,  afterwanis  changed  their  opi- 
nion, and  agreed  with  the  first  six :  and  on  »• 
84th  of  February,  1704-5,  these  Certificates 
were  returned : 

*  May  it  please  your  msjesty ; 

*  In  obedience  to  your  maiesty's  command, 
we  have  considered  of  the  Petition  hereunto  an- 
nexed ;  and  we  are  humbly  of  opinion  that  a 
Writ  of  Error  in  this  case  ought  to  be  granted 
of  right,  and  not  of  grace.  But  we  give  no 
opinion  whether  a  Writ  of  Error  does  lie  in  this 
case ;  becanse  it  is  proper  to  be  determined  in 
parliament,  where  the  Writ  of  Error  and  re- 
cord are  returned  and  certified. 

Holt,  Powis, 

Tebvor,  Blencowi, 

Ward,  Ctold, 

Nevill,  Tracxt, 

Powell,  Bubt.* 

*  May  it  please  your  majesty ; 

'  In  obedience  to  your  ma|esty'a  command, 
we  have  considered  of  the  petition  hereunto  an* 
nexed ;  and  we  are  humbly  of  opmion  that 
your  majesty  is  not  of  ri^ht  and  justice  obliged 
to  grant  a  Writ  of  Error  in  this  case. 

Price,  Smith.' 

**  The  Judges  all  attended  the  queen  at  the 
cabinet  on  the  25th  of  February,  and  delivered 
these  their  several  resolutions  to  her  OMJestv, 
in  the  presence  of  the  prince,  and  many  of  l£e 
principal  members  of  tbe  coimciL" 

*  Die  Merciuii,  14  Martii.  It  is  ordered  by 
the  Lords  smntnal  and  temporal  in  parliament 
assembled.  That  the  Representation  and  Ad- 
dress this  day  presented  to  her  majesty,  with 
her  majesty^  moat  gracious  Answer  thereunto, 
and  the  TMnki  of  &h  House  for  the  same,  to- 
fl«ther  with  the  Papers  annexed  to  the  said 
Roprcscptation  and  Address,  and  laid  before 
her  mf^esty,  shall  be  forthwith  printed  and 
pnUiriiM.        Nattii.  Johnsow,  CAcr.  Pnrl. 
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^n  to  your  m^flity ,  u|k>o  an  occasion,  which, 
MH  it  is  very  gn«*vuu8  to  uh,  hu  we*  fear  it  may 
be  iiiMnsy  in  your  mHJCHty  :  but  the  pmcceO- 
iiiga  of  tue  Uiiuse  of  CtMumons,  in  reiatifii  tu 
five  liurgeitM'S  of  the  tuwn  of  Ayk^ltiiry,  Jnhii 
Paty,  Jubn  Oviat,  John  Putoo,  Henry  Banse, 
and  Daniel  Home,  have  been  to  «ery  extra- 
ordinary, that  Ihe  ooiise(|uenc(«  of  auch  pro  • 
ceciling^  may  prave  to  latal  to  the  proptTiies 
and  lilwrties  of  the  people  of  Eiif^Iand,  and  so 
directly  tend  to  the  interr option  of  the  course 
of  juitice,  to  the  eludio]^  the  judicature  of 
liariiament,  and  to  the  diminution  of  your  royal 
prerogmtive,  that  we  cannot  answer  it  to  your 
majesty,  to  the  kingdom,  and  to  ourselves, 
wiihoot  setting  them  before  you  in  a  due  liifht. 

One  Matthew  Ashby,  a  burgess  of  the  bo- 
raugti  of  Aylesbury,  brouglit  an  action  upon 
the  case  at  common  law,  against  the  consta- 
bles of  the  town  of  Aylesbury  (being  the 
.  proper  officers  to  return  members  to  serve  in 
parlisment  for  that  idace)  for  having  by  cod- 
trivmce,  fraudulently  and  maliciously  bin- 
llered  him  to  give  his  rote  at  an  election.  Id 
this  action  a  verdict  was  found  for  him :  but 
judgment  was  given  against  him  in  your  ma- 
3csty *s  court  of  Queen^s-bench,  which  was  re- 
Tersed  upon  a  Writ  of  Error  brought  in  parlia- 
ment ;  where  he  obtained  judgment  to  recover 
his  damages  for  the  injury',  and  aiVerwards  had 
•BBCution  upon  tbat  judgment. 

The  five  persons  above- named  being  bur- 
gesses of  the  same  borough,  and  having  (as 
2iey  conceived)  had  the  like  wrong  done  them 
hy  the  constables  there,  and  supposing  the  law 
to  be  equally  open  to  all  Englishmen,  did 
arveralLy  commence  and  prosecute  actions 
gainst  those  officers,  in  order  to  recover  tlieir 
damages.  And  for  so  doing,  they  were  tent 
for  to  the  bar  of  the  House  of  Commons,  and 
comiiiilted  prisoners  to  Newgate,  tlie  Mli  day 
(if  Dercmber  last,  durin;;  the  pkmaure  of  the 
House  of  Commons,  as  having  acted  coutrury 
to  the  ileclui-ation,  in  conttMUpt  of  the  jiirts- 
diclion,  and  in  breach  of  the  [m\  ilegcs  of  that 
House. 

These  prooeedincrs  are  wholly  new  and  un- 
precedented .  It  is  the  birthri(;ht  oft-very  Eng- 
lish nuin  who  apprehends  himself  to  be  injur- 
ed, to  seek  for  redress  in  your  majesty's  courts 
of  justice :  and  if  there  be  any  power  can 
controul  this  right,  and  can  prescribe  when  lie 
shall,  and  whcu  he  shall  not  be  allowed  the 
benefit  of  the  laws,  he  ceases  to  be  a  freeman, 
and  his  liberty  and  property  are  precarious. 
The  crown  la\8  claim  to  no  such  power ;  and 
we  are  sure  the  law  has  trusted  no  such  nutho- 
tity  with  any  subjects  whatsoever.  If  a  man 
■HSiakes  his  case  in  believing  himself  lo  have 
M  good  cause  of  suit,  wlieo  be  has  not ;  if  he 
jnisiakes  his  court,  by  applying  to  an  iiioom- 
yalent  jwisdiction,  he  will  fail  of  relief,  aoti  be 
made  liable  to  costs,  but  to  no  other  punish - 
neot:  he  is  not  guilty  of  a  crime,  nor  is  it  a 
contampt  of  the  court  that  baa  the  proper  juris- 
diction. 

ButtiMM  OHm  weiegatltjof  no  HMlake: 
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the  uoint  oi'  law  was  settled  by  Ihe  jlidgaient 
of  that  i*«iurt,  which  is  allowed  to  bo  tlio  last 
rifbort ;  aud  this  will  continue  to  be  the  lawi 
until  it  be  ulter*'il  by  the  kn^ialalive  autliority. 
'J'bey  saw  their  neighbour  quietly  aud  odbo- 
leHi«^l  reap  tbe  fruit  ot'  the  ju<l;rmeDt  be  had 
obtained ;  aud  yet,  for  puntuing  the  aannc  re- 
medy, tliey  are  oondeiiined  to  au  indefinite  im- 
prisonment during  the  pleasure  ol'  tbe  Hoost 
of  Commons.  This  methoil  does  introduce  an 
uni*ertainty  and  confu^iim  never  bet Vire  known 
in  England.  Tlie  most  arbitrary  govemniealB 
cannot  i^hew  muit*  ihrect  instances  of  partiality 
and  oppmsion.  Tbe  point  of  law  is  judicially 
settleil ;  and  yet  the  House  of  CoanmiDa  lake 
upon  them  to  punish  men  by  imprisoiiiiien^ 
for  endeavouring  to  have  the  beMnt  of  what 
is  so  established  for  law. 

We  humbly  observe  to  your  Ri^esty,  that 
the  first  thing  they  aMeged  m  the  warrant  of 
commitment,  aa  Uie  ofieaoa  of  ibeae  five 
persons,  is,  that  tliooe  actions  were  broughl 
contrary  to  a  declaralioa  of  the  Uonae  sf 
CoNdmons. 

It  was  never  yet  beard  (wbea  there  svasa 
House  of  Iiortfs  in  beinir,  and  a  kimg  or  -iiuica 
upon  the  throne)  that  the  House  orConunoM 
alone  claimed  a  |iower,  by  any  dselaratioB  if 
theirs,  to  alter  tlie  law,  or  to  restrain  the  pcopb 
of  England  from  taking  the  benefit  of  it ;  ns 
have  their  declarations  any  such  authority,  si 
to  oblige  men  to  submit  to  tliein  at  ike  peril  tf 
their  liberty.  If  ibey  have  such  a  power  ia 
any  ease,  they  aiay  apply  it  to  all  ceees  si 
they  please ;  for  wlien  the  law  is  no  loogir 
the  measure,  will  and  pleasure  will  bethe  eoly 
rule. 

Tlie  certainty  of  our  laws  is  that  which 
makes  the  chief  felicity  of  Euglisbaieii :  bat 
if  Ihe  House  of  Commons  can  alter  the  laws  kj 
their  Declaratioiis,  or  (which  is  the  aoKie  tfain|) 
can  deprive  men  of  their  liberty,  if  they  gs 
about  to  take  the  benefit  of  them,  We  ehall  havs 
no  lon^^er  reason  to  boast  of  that  part  of  oar 
constitution. 

The  next  thing  alleged  in  the  Warrant  iii 
tliat  the  cttininencing  and  prosecuting  thcc 
actions,  was  a  contempt  of  tbejurisdiclioa  ef  ibi 
House  of  Commons.  8uch  a  jurisdietion  wsi 
never  claimeil  by  tlie  House  of  GotBmoM  til 
U|ion  tliis  occasion ;  and  if  this  novelty  of  a 
jurisdiction  be  founded  on  their  new  autbedly 
of  declaring,  they  will  stand  and  fall  togtihflr. 

The  House  of  Commons  have  for  m  Isif 
time  exercisiMl  a  jurisdiction  over  their 
members  by  allow mg -or  disalhiwiog  thiii 
lions,  as  they  saw  cause :  but  Ibey  hanie 
before  enter laiuetl  a  aulion,  that  thegr  k^ds 
jurisdiciioH  over  their  electors,  tu 
(filially  aiMl  exclusively  of  all  other  cearts).thl 
particular  rights  of  tiiuse  lo  avhom  Ihcy  e« 
their  being. 

Your  iiiBJesty's  royal  writ  eemianda,  ikrt 
the  several  electors  make  elioioe  of  peiaons  II 
represent  tbem  in  parliament,. in  .order  lodf 
and  consent  to,  such  tbJngsAsahenU  be  edsia< 
ed  lhcre»  relating  10  ~ 
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kiii^dotn  and  the  church,  for  which  the  parlia- 
iiieut  is  called ;  and  they  obey  the  command, 
ill  proceeding  to  chuse  membcre  fur  the  parlia- 
ment then  sammoned ;  but  neither  the  writ 
which  i-equires  them  to  cbuve,  nor  the  inden- 
ture by  which  the  return  is  made,  import  any 
thin^  whereby  it  may  be  inferred,  that  the 
electors  put  into  the  power  of  their  represen- 
tatives, their  several  rights  of  election,  to  be 
finally  disponed  of  at  their  pleasure. 

It  was  an  interest  vested  in  them  by  law  be- 
fore the  election,  and  which  the  law  will  pre* 
serve  to  them,  to  be  exercised  again  in  the  like 
manner,  when  your  m^esty  shall  be  pleased  to 
call  another  parliament. 

It  was  not  possible  for  the  electors  to  suspect 
that  such  a  pretence  would  ever  be  set  up  by 
Iheir  representatives,  when,  in  the  course  of 
80  many  ages,  the  House  of  Commons  had 
never  taken  upon  them  to  try  or  determine 
the  right  of  anv  particular  elector,  unless  inci- 
dently,  and  only  in  order  to  decide  a  question, 
of  the  title  of  some  member  of  their  own  House 
to  sit  amongst  them.  • 

The  right  of  election  is  a  legal  interest  inci* 
dent  to  the  freeliold,  or  founcled  upon  custom, 
or  the  letters  patents  of  your  majesty's  royal 
ancestors,  or  upon  particular  acts  of  parUa* 
meot,  and  must  be  tried  and  determined  like 
oilier  legal  interests :  and  this  consideration 
does  manifestly  shew  the  absurdity  of  pretend- 
ing, that  such  rights  can  be  decided  bv  the 
House  of  Commons,  where  there  it  neither  a 
|K>wer  of  administering  an  outh,  in  onler  to  dis- 
cover the  truth,  nor  a  power  of  giving  damages, 
^hicli  is  the  only  reparation  the  doctor  is  ca- 
|mhle  of  receiving  in  such  a  cose.  Therefore, 
if  the  electors,  wheu  they  are  deprived  of  their 
rights,  have  no  place  to  resort  to  out  the  House 
or  Commons,  the  right  of  election  would  be  a 
light  without  a  remedy,  which  indeed  is  no 
right  at  all. 

And  it  is  put  into  the  power  of  the  officers, 
who  have  the  return  of  members  to  serve  in 
parliament,  to  reject  the  votes  of  as  many  elec- 
tors as  they  please,  without  being  liable  to 
make  any  reparation  in  damages  to  the  parties ; 
which  is  a  notion  not  very  likely  to  preserve 
the  freedom  and  impartiality  of  elections. 

The  third  thing  alle<;^ed  against  these  men 
in  the  warrant  of  cuninutment  is,  that  by  bring- 
ing these  actions  tliey  have  broken  the  privi- 
lege of  the  House  of  Commons.  A  breach  of 
the  privileges  of  parliament  is  certainly  a  great 
offence;  and,  of  all  others,  the  House  of  Lords 
ought  to  be  the  last  who  should  ^o  about  to 
leiBen  or  excuse  it,  at  having  a  like  interest 
with  the  Commons  in  the  preservation  of  the 
privileges  of  parliament. 

But liowever  it  might  seem  the  interest  of 
the  Lords  to  be  silent,  while  the  House  of 
Commons  are  setting  a- foot  new  pretences  of 
privilege,  l)ecause  they  may  share  in  the  ad- 
vantage :  yet  we  think  it  our  duty  and  our  in- 
terest, to  do  all  we  can  to  preserve  the  consti- 
totioD  entire,  and  not  to  sit  quiet  when  we  see 
iiiiiOTatuMi<i  attempted,  irhicn  ttnd  to  tbo  dimi- 
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nution  of  the  rights  of  the  crown,  or  to  the  pre- 
judice of  the  subject:  Because  the  best  and 
surest  way  to  preserve  the  rightful  privileges  of 
parliament,  is  to  abide  by  those  that  are  cer- 
tain and  known  ;  and  it  is  not  in  the  power  of 
either,  or  both  ilouses,  to  create  new  privileges 
to  themselves. 

It  never  was  thoucfht  a  breach  of  the  privi- 
leges of  parliament,'  to  prosecute  an  action 
agaii\st  any  man,  who  was  not  entitled  to  privi- 
lege of  parliament ;  and  therefore  since  the  late 
constables  of  Aylesbury  had  no  title  to  privilege 
of  parliament,  at  the  time  when  those  actions 
were  commoncetl  or  prosecuted,  we  cannot 
imagine,  upon  what  foundation  the  pursuing 
these  actions  can  be  voted  a  breach  of  privilege 
by  the  House  of  Commons. 

It  seems  very  necessary  it  should  be  known 
upon  what  rule  this  pretence  is  grounded,  that 
the  people  of  England  may  be  at  a  certainty, 
and  see  some  limits  set  to  the  claims  of  privi- 
lege. To  serve  the  turn,  it  has  been  said, 
there  are  privileged  cases,  as  well  as  privileged 
persons ;  but  no  instance  has  been  produced, 
whereby  this  distinction  can  be  applied  to  jus- 
tify these  commitments. 

Actions  at  common  law  have  been  brought 
upon  false  returns  and  double  returns  of  mem- 
bers to  serve  iu  parliament,  as  in  the  cases  of 
sir  Samuel  Bamardiston  and  Mr.  Onslow, 
which  proceeded  to  Judgment,  and  a  Writ  of 
Error  was  brought  in  one  of  them,  and  the 
plaintifis  could  not  prevail  in  either  of  those 
suits ;  and  yet  it  was  never  pretended,  that  the 
commencing  or  prosecuting  those  actions  was  a 
breach  of  privilege  of  parliament;  nor  were 
the  persons  concerned  in  them  imprisoned  or 
censured,  though  there  was  a  much  greater  co- 
lour for  such  pretence  in  those  cases,  because 
the  question  there  liirectly  concerned  the  right 
of  sitting  in  parliament;  and  consequently 
those  would  have  been  indeed  privileged  cases, 
if  any  such  distinction  had  been  once  thought 
of  in  those  days:  Whereas  in  the  actions 
brought  by  these  five  men,  neither  the  plaintiffii 
nor  defendants  were  members  of  parliament, 
nor  did  the  actions  relate  in  any  manner  to  the 
right  of  sitting  there. 

The  opinion  of  the  House  of  Commons  at 
that  time  was  very  different  from  what  it  is 
now. 

When  the  Judgment  of  the  Kine's- bench 
(where  sir  Matthew  Hale  sat  then  Cnief  Jus- 
tice) which  passed  in  favour  of  sir  Samuel  Bar- 
nardiston,  that  the  action  was  maintainable, 
was  reversed  in  the  Exchequer-chamber,  the 
House  ef  Couunoes  was  so  far  from  thinking 
it  for  their  advantage,  to  have  their  members 
deprived  of  the  benefit  of  the  common  law, 
that  in  the  year  1679,  a  committee  was  ap- 
pointed to  enquire  touching  tlie  reversing  that 
Judgment,  and  by  whose  procurement  and  so- 
licitation, and  by  what  ways  and  means  the 
same  was  reversed,  and  the  names  of  the  parti- 
cular judges  diat  were  concerned :  And  when 
afterwards  that  Judgment  in  the  Exchequer- 
chamber    was   affirmed   in    parliament,   the 
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Houfe  of  CommoiM  never  thoug^ht  tl)pinf;e1ves 
secure  a^iDit  ibe  corruptions  ot*  the  officers 
who  were  to  take  the  poll,  and  make  return  at 
clectioDB,  till  tliey  had  got  an  act  in  the  7th 
»nd  8th  jrears  ot'  ihc  late  kine,  which  i^ve  a 
remedy  in  Wt'Stminster-hall  fur  false  aitd  duu- 
ble  returns ;    jto  little  contented  were  they,  in 
their  own  cases,  with  the  juriwiiction  of  the 
House  of  CtHiiinons,  and  the  remedy  to  be  had 
there,  which  now  ihey  so  fiei-cely  contend  their 
electors  should  entirely  acquiesce  in  :  And  we 
cannot  but  tlihik  it  manifest  partiality  in  those 
gentlemen,  to  go  about,  by  such  fiolent  means, 
to  deprive  their  elecUnrs  of  recovering  of  da- 
mages, when  they  are  wronged  in  being  de- 
prif  ed  of  giving  votes,  since  they  thought  it  ne- 
cessary for  themselves  to  have  that  advantage, 
when  ihey  are  injured  in  their  own  elections. 

The  suflerings  of  these  unfortunate  men  have 
Dot  ended  here,  aail  the  rights  of  the  free -bom 
subjects  of  England  have  received  a  farther  and 
DO  less  dangerous  wound  in  their  persons. 

These  five  men  having  endured  a  long  and 
chargeable  imprisonment,  and  despairing  of 
their  liberty  any  other  way,  were  aitvised  to 
sue  out  Writs  of  Habeas  Coquis,  returuuble  in 
your  majesty 's  court  of  Queen*s-bencli«  hoping 
to  obtain  their  discharge  by  the  help  of  that 
court,  where  the  Judgment  ought  to  be  given 
according  to  the  laws  of  the  land,  without  re- 
gard  to  any  Votes,  or  Declarations,  or  com- 
mands to  the  contrary :  But  this  endeavour 
proved  unsuccessful,  and  they  were  remanded 
to  Newgate  by  three  of  the  judges  of  that  court, 
contrary  to  the  optniou  of  the  Lord  Chief  Jus- 
tice Molt. 

We  shall  not  presume  to  offer  any  opinion 
to  your  majesty,  upon  occasion  of  tliis  Judg- 
ment, at  present,  because  it  is  not  regularly 
brought  before  the  House;  and  we  only  men- 
tion it,  because  the  House  of  Commons  took 
such  offence  at  thu  hringingthese  Writs  of  Ha- 
beas (Corpus,  that,  on  (he  21th  of  February 
last,  they  v(»ted,  that  whoever  had  abetted,  pro- 
moted, countenanced  or  assisted  the  prosecu- 
tion of  those  writs,  were  disturbers  of  the 
peace  of  the  kingdom,  and  had  endeavoureil, 
■s  far  as  in  them  lay,  to  overthrow  the  rights 
and  privileges  of  the  Commons  in  parliament. 

This  is  a  heavy  cliarge ;  and  if  it  be  so  crimi- 
nal a  thing  for  a  pris<^ner  to  pray  a  Habeas 
Corpus,  it  does  not  only  affect  those  who  are 
at  present  concerned,  but  ought  to  touch  every 
commoner  of  England  in  the  most  sensible 
manner. 

Liberty  of  person  is,  of  all  rights,  the  most 
valuable;  and  of  which  above  all  other  things, 
the  law  of  England  is  most  tender,  and  has 
guarded  with  the  greatc*8t  core,  having  provided 
writs  of  several  kinds,  for  the  relief  of  men  re- 
strained of  their  liberty,  upon  any  pretence,  or 
by  any  power  whatsoever;  that  so  in  e\'cry 
case  they  may  have  some  place  to  resort  to, 
where  an  account  may  be  taken  of  tlie  reason 
imd  manner  of  the  imprisonment,  and  the  sub- 
ject may  find  a  proper  relief  aooonliDg  to  his 


No  crime  whatsoever  does  put  an  English- 
man into  so  miserable  a  condition,  that  be  may 
not  endeavour,  in  the  methods  of  law,  to  obtain 
his  liberty;  that  he  may  not,  by  histVienda 
and  agents,  sue  out  a  Habeas  Corpus,  and  have 
the  assistance  of  solicitors  and  counsel,  to  plead 
his  cause  before  the  court  where  be  is  to  be 
bn»u<;ht. 

The  court  is  bound  by  the  law  to  assign  him 
counsel,  if  there  lie  occasion,  and  to  give  Judg- 
ment u[»on  his  case,  as  it  stands  upon  the  re- 
turn of  the  Habeas  Corpus,  and  to  remand, 
discharge,  or  hail  the  prisoner,  as  the  cause  of* 
his  commitment  appears  there  sufficient  or  in- 
sufficient in  law  ;  and  if  ivliat  is  alledged  as  the 
c^use  of  imprisonment  appears  to  be  no  crime 
in  law,  it  is  nut  the  authority  of  those  who 
made  the  commitment,  that  can  excuse  that 
court  for  remanding  the  prisoner. 

This  is  the  law  of  England  :  But,  according 
to  these  Resolutions  of  the  House  of  Commons, 
if  a  man  has  the  unhappiness  (though  through 
ignorance  or  mistake)  to  do  an  act  which  sbaH 
be  voted  a  breach  of  privilege,  he  becomes  in  a 
worse  condition  than  any  felon  or  traitor ;  hia 
confinement  makes  it  iiU|>08sil)lefor  him  in  per- 
son to  solicit  and  procure  a  Habeas  Corpus, 
and,  if  anv  have  charity  enough  to  assist  him, 
or  to  plead  for  him,  in  onlcr  to  show  to  the  court 
the  insufficiency  of  the  commitment  in  matter 
of  law,  thty  become  liable  to  lose  their  own  li- 
berty, and  arc  involved  in  the  same  guilt  of 
breach  of  privilege  ;  So  that  let  the  imprison- 
ment be  upon  the  most  trifling  occasion  imagi- 
nable, if  it  be  by  order  of  the  House  of  Commons, 
every  commoner  must  submit  to  it  without  re- 
dress, uo  fi  lends  can  help  them,  no  other  autho- 
rity can  deliver  them,  till  year  miyesty  ahall 
put  an  end  to  that  session. 

The  liOrds  have  as  just  a  concern  as  the 
House  of  Commons  can  have,  to  maintain  the 
aiuhoriiy,  and  keep  up  the  awe  of  parliamenta- 
ry commitments:  and  they  will  alwavs  do  it, 
as  far  as  jnstice  and  the  usage  of  parliamenls 
will  allow. 

lliere  have  been  cases  particniarlj  that  of 
the  earl  of  Shaftesbury,  where  persons  commit- 
ted bv  the  Honse  of  Lords,  even  members  of 
that  (louse,  have  sued  out  writs  of  Habeas  Cor- 
pus ;  and  upon  the  returns  of  those  writs,  have 
been  brought  before  the  court  of  King's  bench, 
and  their  counsel  have  been  heard  on  their 
behalf;  and  yet  no  censure  ever  passed  upon 
them  for  these  endeavours  to  obtain  their , 
liberty,  or  upon  their  agents,  solicitora  or 
counsel. 

The  Honse  of  Commons  formeriy  acted  with 
more  reserve  upon  so  nice  an  occasion,  as  the 
liberty  of  the  subject ;  fur  in  the  year  1680p 
when  a  writ  of  Halieas  Corpus  was  served  opos 
the  Serjeant  at  anus  atteuding  the  House  of. 
Commons,  in  the  behalf  of  Mr.  Sheridan,  wbe 
stood  committed  by  order  of  that  Honse ;  after 
the  House  was  made  acquainted,  that  snch  A 
writ  was  served  u|ion  their  officer,  and  had  en- 
tered into  vei^  long  debates  upon  the  matter, 
thcj  did  notthmk  At  to  iDtcrpoae  nortopui'Mij 
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censures  upon  the  persons  concerned  in  pro- 
curing the  writ,  or  in  appeuring  in  behalf  ot  the 
prisoner ;  but  left  the  seijeaot  at  arms  at  liber- 
ty to  obey  the  cominand  of  the  Ilabeos  Corpus ; 
which  he  did  accordingly,  by  carrying  his  pri- 
soner before  the  judge,  where  the  Habeas  Cor- 
pus was  returnable. 

The  House  of  Commoni  hare,  in  former 
ages,  shewn  a  great  and  steady  concern  for  the 
freedom  of  the  persons  of  their  fellow  subjects ; 
and  upon  their  petitions  many  excellent  laws 
have  been  made,  to  protect  liberty  against 
all  unlawful  restraints  oy  any  authority,  even 
that  of  the  crown  :  but  now  it  is  insisted  that 
tlieir  own  imprisonments  are  out  of  the  reach 
of  those  laws,  and  their  legality  not  to  be  exa- 
mined. 

In  the  3rd  vear  of  the  reigii  of  your  royal 
grandfather,  the  House  of  Commons  made  a 
iK>ble  stand  for  the  English  liberties,  and  shew- 
ed, by  undeniable  evidence,  that  the  causes  of 
the  imprisonment  must  be  expressed  in  all 
cases,  that  so  it  might  appear,  upon  the  return 
of  the  Habeas  Corpus,  whether  they  were  suf- 
ficient in  point  of  law.* 

It  could  not  then  have  been  imagined,  that 
ihe  successors  of  those  men  would  ever  have 
pretended  to  an  arbitrary  and  unlimited  power 
of  depriving  their  fellow  subjects  of  their  li- 
bertiea,  or  to  vote  it  to  be  criminal  so  much 
as  to  enquire  into  the  validity  of  their  commit- 
ments. 

There  is  another  occaaion  of  offence,  which 
the  House  of  Commons  have  taken  against 
John  Paty  and  John  Oviat,  two  of  these  priso- 
nen»  who  thinking  themselves  wronged  in 
their  being  remanded  to  Newj^te,  by  &e  opi- 
nion of  the  major  number  ot  the  juciges  of  the 
court  of  Queen's- bench,  humbly  petitioned 
your  roijesty  for  a  Writ  of  Error,  in  order 
to  bring  thia  judgment  before  your  majesty 
in  parliament:  and  it  is  certain  the  subject 
18  never  ctmduded  by  any  judgment,  till  he 
comes  to  the  last  resort  fixed  by  the  law  in  thia 


The  House  of  Commons  being  informed  of 
these  petitions,  came  to  a  Resolution,  which 
they  laid  before  vour  majesty,  that  the  commit- 
ments of  tliat  House  were  not  examinable  in 
any  other  courts  whatsoever ;  that  no  Writ 
of  Error  lay  in  this  case;  and  that  as  they 
had  expressed  their  duty  to  your  majesty  in 
giving  dispatch  to  the  supplies,  so  they  had  an 
entire  confidence  in  your  m^sty,  that  vou 
would  not  give  leave  for  the  bringing  any  Writ 
of  Error. 

The  first  position  in  this  vote  is  very  ^ne- 
ral,  and  the  consequences  of  it  are  plain ;  if  the 
commitments  uf  the  House  of  Commons  sire 
oxaroinable  in  no  other  place,  then  no  man 
in  England,  how  innocent  soever,  is  secure  of 
his  liberty  longer  than  the  House  of  Com- 
mons pleases;   and  men  may  be  allowed  at 

least  to  wish  that  it  were  not  so,  though  they 
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«  See  the  Caae  of  Daind  and  others^  ToL  a, 
p.  1. 


may  have  a  very  high  opinion  of  the  justice  o^ 
that  House. 

It  has  been  held  as  an  undeniable  maxim, 
that  whoever  executes  an  illegal  command,  to 
the  prejudice  of  bis  fellow  subjects,  roust  Le 
answend}le  for  it  to  the  party  grieved. 

Let  it  be  supposed  then,  that  an  action  of 
false  imprisonment  was  brought  against  the 
segeant  of  the  House  of  Commons,  and  that 
the  defendant  iustifies  bis  taking  the  plaintiff 
into  custody,  by  virtue  of  a  warrant  of  that 
House,  and  it  appears  upon  the  face  of  the 
warrant,  that  the  cause  of  the  commitment 
was  no  crime  in  law,  and  the  plaintiff  demurs, 
what  must  the  judges  do  in  such  a  case  ?  will 
it  be  possible  for  them  to  avoid  examining  into 
the  commitment,  and  so  give  judgment  one 
way  or  other  P  Or  can  it  he  pretended,  that  a 
Writ  of  Error  may  not  be  brought  upon  such 
a  judgment?  and  is  not  the  court,  before 
which  the  Writ  of  Error  is  brought,  under  a 
necessity  to  do  justice  thereupon,  as  the  law 
requires? 

As  to  the  second  thing  they  have  taken  upott 
them  to  assert,  tliat  no  Writ  of  Error  lies  in 
the  case,  we  affirm  to  your  majesty  with  great 
assurance,  that,  by  our  constitution,  the  House 
of  Commons  have  no  right  or  pretence  to  de»- 
termine  whether  that  be  so  or  not,  the  right  of 
judgment  when  a  Writ  of  Error  is  properly 
brought,  is  by  law  entrusted  to  that  court  to 
whicn  the  ^Vrit  of  Error  is  directed ;  and  there- 
fore we  shall  not  at  present  say  any  thing  to 
your  majesty,  in  an  extrajudicial  way,  and  be- 
fore the  proper  time  as  to  (hat  point,  whether 
a  Writ  of  Error  brought  upon  a  itidgment  for 
remanding  prisoners  ujion  a  Habeas  Corpus, 
can  be  maintained. 

Which  way  that  question  will  be  decided 
hereafter,  when  the  Writs  of  Error  are  returned 
into  the  |wrliament,  is  not  at  all  material,  in 
respect  to  the  petitions  of  the  prisoners  which 
now  lie  before  your  majesty :  For,  unless  your 
majesty  be  pleased  to  grant  the  Writs  of  Error 
according  to  their  prayer,  the  matter  cannot 
come  to  the  proper  decision  in  parliament,  and 
justice  will  be  manifestly  obstructed. 

Whether  the  Writs  of  Error  ought  to  be 
granted,  and  tvhat  ought  to  be  done  upon  the 
Writs  of  Error  afterwards,  are  very  different 
thin^.  The  only  matter  under  your  majesty's 
consideration  is,  whether,  in  right  and  justice, 
the  petitioners  are  not  entitled  to  have  the 
Writs  of  Error  granted. 

We  are  sure,  the  House  of  Commons,  in 
the  year  1689,  was  of  opinion,  that  a  Writ  ef 
Error,  even  in  cases  of  felony  and  treason,  ia 
the  riffht  of  the  subject,  and  ought  to  be  grant- 
ed at  his  desire,  and  is  not  an  act  of  grace  and 
favour,  which  may  be  denied  or  granted  at 

B ensure :  So  that  as  far  as  the  opinion  of  the 
ouse  of  Commons  ought  to  have  wei|^t  in 
such  a  question,  (whatever  the  present  opinion 
of  that  House  is)  they  then  thought  a  Writ  of 
Error  was  the  nffht  of  the  sul^eet  in  ca[iital 
cases  (where  only  it  had  been  at  any  time 
doubted  of.) 
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Hu:  that  it  ih  a  Writ  of  Right  in  all  otii'jr 
ca^rs,  has  been  atiirmcd  in  the  law-books,  h 
verilk'il  hy  the  ciinstaot  practice,  and  is  the 
opinion  of  all  yonr  present  judp^es,  except  Mr. 
Iiaron  Price,  and  Mr.  baron  Smith. 

The  law,  for  the  better  protection  of  ])ro- 
porty  and  liberty,  has  formed  a  subordination 
of  couits  that  men  may  not  be  finally  conclud- 
ed in  the  first  instance :  But  this  is  a  very  vain 
institution,  if  they  be  \t\\  precarious  in  the  me- 
thod of  coming  to  the  superior  court. 

All  suits  are  begun,  as  well  as  carried  on,  by 
the  antliority  of  your  majesty's  writs,  and  the 
wibiect  has  a  like  1(^1  claim  to  all  of  them. 

The  petition  for  a  Writ  of  Error  returnable 
in  ])arliament,  is  only  matter  of  form  and 
respect  to  your  majesty,  (like  the  petition 
which  the  Speaker  makes  in  the  name  of  the 
Commons,  at  the  beginning  of  every  parlia- 
ment, for  those  privileges  n  hich  they  do  not 
believe  to  depeml  upon  the  answer  to  those 
petitions)  and  b  no  more  to  be  refused  Uian 
anv  other  writ  throughout  the  cause. 

fo  affirm  the  contrary,  is  to  allow  an  arbi- 
trary latitude  to  intercept  justice,  and  to  make 
it  «(epend  u|ion  private  advices,  and  extraju- 
dicial determinations,  whether  any  causes  at 
all  shall  be  brought  to  judgment  before  the 
liigh  court  of  parliament. 

These  things  being  considere<1,  how  ex- 
tremely surprisiog  is  an  address  from  such  a 
body  as  the  House  of  Commons,  that  your 
majesty  would  not  give  leave  for  such  a  writ  ? 

And  no  less  surprising  is  what  they  insinu- 
ate, as  the  reason  of  their  confidence'  in  your 
majesty,  that  you  would  hearken  to  such  an 
adilress,  that  they  have  given  dispatch  to  the 
supplies  :  They  proceed^  surely  \u  the  matter 
oC  the  supplies,  with  a  nobler  aim,  for  the 
•aftrty  of  your  majesty's  crown  and  |»er8on, 
and  tor  the  delivering  the  kingdom  from  the 
«)[»pres8ion  of  French  power,  employed  to  set 
an  unjust  J'retender  upon  yourmajesty's  throne. 

Thi's>e  are  good  reasons  for  disposing  of  the 
people's  uionev.  Their  liberties,  and  all  that 
IS  %aluable  to  them,  depend  entirely  upon  the 
l^ood  success  of  the  war ;  and  they  have  used, 
m  all  ages,  to  part  freely  with  their  money, 
for  the  defence  of  their  lilierties  and  properties, 
and  the  removing  of  grievances  and  oppres- 
■ions. 

But  this  is  the  first  tine  a  House  of  Com- 
mons have  made  use  of  their  having  given  the 
people^s  money,  as  an  argument  why  the 
prince  should  deny  Writs  of  Kight  to  the  sub- 
ject, obstruct  the  course  of  justice,  and  de- 
prive them  of  their  birth-rights. 

On  the  36tli  of  February,  the  House  of 
Commons  proceeded  to  carry  on  their  resent- 
ments to  e:reatcr  extremities,  and  voted,  that  the 
gentlemen  who  pleaded  as  counsel  for  the  five 
prisoners,  upon  the  returns  of  the  Writs  of 
Habeas  Corpus,  and  the  agents  and  solicitors 
who  assisted  them,  were  guilty  of  a  breach  of 
privilege,  and  ordered  them  to  be  taken  into 
custody,  which  order  has  been  executed. 

This  seems  to  bo  so  great  an  excess,  that 


it  is  hani  to  find  words  proper  for  expressing  it. 
When  Cromwell  committed  Mr.  MayDarS  td 
the  Tower,  for  assisting  one  Coney  as  hia 
counsel,  upon  a  Habeas  Corpus,  a  celebrated 
author  expresses  the  detestatkm  doe  to  such  a 
fact,  in  these  words :  *  \t  was  the  highest  act 
^  of  tyranny  that  ever  was  seen  in  En^and : 

*  It  was  shutting  up  the  law  itself  dose  pnaooert 

*  that  no  man  might  have  relief  from,  or  acoev 
'  to  it.'  But  as  strange  and  unjustifiable  as  thii 
apjiears,  we  beg  leave  to  take  notice  of  anothar 
thmg  yet  more  irregular  (if  it  be  poasible :) 
While  the  matter  was  depending  before  your 
majesty,  upon  the  petitions  for  Writs  of  Error; 
aftiT  the  House  of  Commons  had  made  an 
Address  to  your  majesty,  that  you  wouM  not 
give  leave  for  the  bringing  Writs  of  Error; 
after  your  majesty  had,  by  your  gracious  aoA 
swer,  signified  to  them,  *  That  this  matter  re- 

*  lating  to  the  course  of  judicial  proceedinr  ' 


*  was  of  the  highest  importance,  and  th< 
'  your  majesty  thought  it  necessary  to  weigh 
'  and  consider,  very  carefully,  what  was  proper 

*  for  you  to  do  ;'  and  afWr  they  had  roted  to 
take  this  very  Answer  of  your  majesty's  into 
consideration:  The  day  following,  tMy  or« 
dered  the  five  prisoners  to  be  removed  fron 
Newgate,  and  taken  into  the  custody  of  the 
Serjeant  at  arms  attending  the  House  of  Com- 
mons ;  and  this  Order  was  executed  at  oud« 
night,  ivith  such  circumstances  of  severity  and 
terror,  as  has  been  seldom  exercised  towarda 
the  greatest  offenders. 

Your  majesty  is  the  only  proper  jadge  faow 
highly  disrespectful  this  action  is  to  your  rojal 
person  and  authority.  But  it  concerns  us  to 
say,  that  such  a  proceeding  tends  dhectly  to 
the  depriving  the  petitioners  of  that  justtee^ 
which  they  were  endeavouring  to  obtain  bj 
means  of  the  Writs  of  Error. 

While  your  majesty  was  deliberating  how 
to  put  an  end  to  a  matter,  which  thev  only  had 
made  difficult  by  an  unreasonable  address,  the 
House  of  Commons  rightly  apprehended,  that 
justice  would  prevail  with  your  majesty  over 
all  other  considerations,  and  therefore  (aa  far 
as  possible  to  disappoint  the  prisoners  of  the 
fruit  they  expected  m>m  these  Writs  of  Error^ 
when  jrranted,  they  transferred  them,  in  thn 
mean  time,  to  another  prison. 

This  practice  of  removing  prisonen  from  one 
custody  to  another,  has  been  ever  complained 
of,  as  manifest  oppression,  and  most  evidently 
destructive  of  the  liberty  of  the  subject :  it » 
a  mischief  provided  against  in  express  words, 
by  the  act  made  in  the  reign  of  your  royal  nncla 
king  Charles  the  2nd,  For  better  »ecurinf 
the  Liberty  of  the  Subject ;  That  if  any  persoui 
being  a  subject  of  this  realm,  shall  he  com* 
mitted  to  any  prison,  or  in  custody  of  any  of- 
ficer whatsoever,  for  any  criminal,  or  vupiioaed 
criminal  matter,  that  the  (lerson  shall  nut  be 
removed  from  the  said  prii«on  or  custody,  into 
the  custody  of  any  other  officer  (unless  it  be  by 
Habeas  Corpus,  or  some  other  legal  Writ:) 
and  this  upon  the  great  penalties  mentioned  in 
thatact.    The  penaltiea  in  tha  act  were  neW| 
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but  the  law  of  England  was  tlie  same  before 
the  making  if.  Tlie  shifting  of  men  from  one 
prison  to  another,  while  they  are  using^  means 
m  the  course  of  law  to  recover  their  Hberty,  is 
inexcusable  cruelty,  and  against  the  plain  rules 
of  natural  justice ;  for  by  such  artifices,  iro- 
prison  men  ts,  however  unlawful,  might  be 
made  perpetual,  and  the  subject,  at  he  was  at 
the  pomt  of  being  discharged  from  one  prison, 
might  be,  without  end,  removed  to  another. 

May  it  please  your  majesty,  your  dutiful 
subjects,  the  Lords  spiritual  and  temporal,  were 
ao  solicitous  to  avoid  any  thing  which  might 
give  a.pretence  to  interrupt  the  necessary  and 
early  provision  for  the  war,  in  order  to  improve 
the  wonderful  successes  God  had  given  to  your 
arms ;  that  though  they  were  sensible  the  im- 
prisonment of  these  men,  in  the  manner,  and 
upon  the  pretences  abovementioned,  was  a  ma- 
nif^  attempt  to  etude  the  judicature  of  parlia- 
ment, and  of  pernicious  example  to  the  liberty 
and  property  of  the  subject,  yet  they  forbore  to 
take  notice  of  it,  till  they  were  in  a  manner  en- 
forced by  Petitions  from  the  prisoners,  present- 
ed the  24tli  of  February  last,  and  by  the  un- 
justifiable proceedings  of  the  House  of  Com- 
mons the  same  day,  which  we  have  already 
mentioned  to  your  majesty. 

But  then  the  Liords  fbund  it  absolutely  ne- 
cessary to  enter  into  a  consideration  of  the 
whole  matter,  as  it  appeared  to  them ;  and  upon 
the  27th  of  February  they  came  to  the  follow- 
ing Resolutions: 

**  Resolved,  That  neither  House  of  Parlia- 
ment have  power,  by  any  vote  or  declaration, 
to  create  to  themselves  new  privileges  not 
warranted  by  the  known  law  and  custom  of  par- 
hameut 

**  That  every  freeman  of  £ngland,who  appre- 
hends himself  to  he  injured,  has  a  right  to  seek 
redress  by  action  at  law/  and  that  the  com- 
mencing and  prosecuting  an  action  at  the  com- 
mon law,  a^mst  any  person,  who  is  not  enti- 
tled to  privilege  of  parliament,  is  no  breach  of 
the  privilege  of  parliament. 

**That  the  House  of  Common8,in  committing 
to  the  prison  of  Newgate,  John  Paty,  John 
Oviat,  ^ohn  Paton,  Henry  Basse,  anil  Daniel 
Home,  for  commencing  and  prosecuting  ac- 
tions at  the  common  law,  against  the  late  con- 
stables of  Aylesbury,  for  not  allowing  their 
votes  in  the  election  of  members  to  serve  in 
parliament,  upon  pretence,  that  their  so  doing 
was  contrary  to  a  declaration,  a  contempt  of 
the  jurisdiction,  and  a  breach  of  the  privilc^of 
that  House,  have  assumed  to  themselves  alone 
a  legislative  authority,  by  pretending  to  attribute 
the  force  of  a  law  to  their  declaration,  have 
claimed  a  jurisdiction  not  warranted  by  the 
constitution,  and  have  assumed  a  new  privi- 
lege, to  which  they  can  shew  no  title  by  the 
law  anti  custom  of  parliament,  and  have  tbere- 
by,  as  far  as  in  them  lies,  subjected  the  rights 
of  Englishmen,  and  tlio  freedom  of  their  per- 
sons, to  the  arbitrary  votes  of  the  House  of 
Commons. 

•«  That  ef  cry  Eoglishmia  who  is  impiiioiied 


by  any  authority  whatsoever,  has  an  undoubted 
right,  by  his  a(i;ents  or  friends,  to  apply  for, 
and  obtain  a  Writ  of  Habeas  Corpus,  in  order 
to  procure  his  liberty  by  due  course  of  law. 

**  That  for  the  House  of  Commons  to  censure 
or  punish  any  person  for  assi^ng  a  prisoner 
to  procure  a  Writ  of  Habeas  Corpus,  or  by 
vote  or  otherwise,  to  deter  men  from  soliciting, 
prosecuting,  or  pleadinsf  upon  such  Writ  of 
Habeas  Corpus,  in  behalf  or  such  prisoner^ie 
an  attempt  of  dangerons consequence,  a  breach 
of  the  many  good  statutes  provided  for  the  li-. 
berty  of  the  subject,  and  of  pernicious  exam- 
ple, by  denying  the  necessary  assistance  to  the 
prisoner  upon  a  commitment  of  the  House  of 
Commons,  which  has  ever  been  allowed  upon 
all  commitments,  by  any  authority  whatsoever. 
•<  Thata  Writ  of  Error  is  not  a  Writ  of  Grace, 
but  of  Right,  and  ought  not  to  be  denied  to  the 
subject,  when  duly  applied  for,  (though  at  tlie 
request  of  either  House  of  Pariiamenn  the  de- 
nial thereof  being  an  obstruction  or  justice, 
contrary  to  Ma^na  Charta." 

These  Resolutions  were  delivered  to  the 
Commons  at  a  Conference,  the  28th  of  Fe- 
bruary, and  they  took  time  to  consider  of  them 
till  the  7th  of  March  ;  upon  which  day,  at  their 
desire,  a  second  Conference  was  nad,  and 
though  it  was  too  apparent  by  what  was  deli- 
vered by  the  Commons  at  that  Conference 
(which  consisted  of  injurious  invectives  against 
the  House  of  Lords,  and  tedious  recitals  of  pre- 
cedents in  no  sort  applicable  to  the  present  subject 
of  debate)  that  their  design  was  either  to  provoke 
the  Lords  to  such  a  degree,  as  might  necessi- 
tate them  to  break  oif  all  correspondence,  or  by 
engaging  them  in  new  matters,  to  draw  things 
to  such  a  length,  as  might  prevent  the  bring- 
ing these  debates  to  any  issue  during  the  ses- 
sion: yet  the  Lords  immediately  desired  a 
Free  Conference,  which  was  afterwards  had 
with  the  Commons. 

We  are  so  desirous  that  your  majesty  shonhl 
be  made  fully  acquainted  with  all  the  passages 
relating  to  this  dispute  between  the  two  Houses, 
that  we  humbly  beff  leave  to  annex  to  this  our 
Representation,  what  passed  at  the  first  and 
second  Conferences ;  and  also  (as  far  as  we 
have  been  capable  of  recollecting  in  so  short  a 
time)  the  substance  of  what  was  said  at  the 
Free  Conference,  and  in  our  debates,  in  main- 
tenance of  the  Resolutions  of  the  House  of 
Lords. 

But  #e  take  it  to  be  a  duty  necessarily  in- 
cumbent on  us,  to  observe  to  your  majesty,  the 
manner  in  which  we  have  been  treated  by  the 
House  of  Commons  at  these  Conferences  ;  so 
that  from  thence  your  majesty,  according  to 
your  gpreat  wisdom,  may  judge  to  what  such 
proceedings  do  naturally  tend.  They  told  us, 
that  thejudkature  of  tne  House  of  liOrds  was 
unaccountable  in  its  foundation,  and  inconsis- 
tent with  the  constitution  ;  if  they  mean  it  is  so 
ancient,  that  no  account  can  l>c  given  of  its 
foundation,  it  is  true ;  but  there  is  reason  to 
believe  it  began  with  the  monarchy,  and  we  are 
sun  it  hM  oontiiiued  without  intemiptioDi  im* 
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less  durinff  that  unhappy  interral,  when  a  pre-  | 
tended  I  louse  of  Coniinuns  dest  roved  the 
Church  and  the  Monarchy,  as  well  as  the 
House  of  Lords :  ns  wany  a^^es  as  the  consti- 
tution of  the  Eng^lish  •jrovernincut  ha.s  lasted, 
this  judicature  has  consisicd  with  it,  and  forinoil 
a  noble  and  necessAry  part  of  it,  and  therrfnre 
these  gentlemen  will  hardly  he  believed  airninst 
80  lon^i^  an  experience,  that  it  is  inconsistent 
with  the  constitution. 

They  also  chargetl  the  Lords  in  direct  terms, 
with  usurping  the  hearing  appeals,  with  mak- 
ing advances  upon  the  constitution,  with  con- 
tnving  to  brin^  lilierty  and  property  into  the 
bottomless  and  msatiable  gnlt  of  the  Lords*  ju- 
dicature, and  with  direct  reproaches,  as  to  the 
manner  in  which  that  judicature  has  been 
cxerciseil,  and  in  the  most  contemptuoua  way 
told  us,  they  forbore  to  mention  the  instances, 
because  they  hoped  we  would  reform. 

We  desire  no  other  judge  but  your  majesty, 
how  such  a  treatment  of  us  becomes  these 
gentlemen ;  and  we  dare  appeal  to  all  your 
subjects,  for  witnesses  of  the  irreproachable 
manner  of  administering  justice  in  the  House 
of  Lords. 

We  lio|ic  the  great  displeasure  the  House  of 
Commons  has  conceived  against  us  may  prove 
of  some  real  service,  and  of  useful  caution  to 
your  maiesty,  for  it  has  drawn  them  directly  to 
own  (what  was  too  visible  before)  that  tfiey 
were  aiming  at  more  power,  and  a  larger  sliare 
of  the  administration,  than  is  trusted  with  them 
by  the  nature  of  our  government.  They  di- 
rectly complained,  that  by  the  constitution,  the 
judicature  m  the  last  resort,  was  not  placed  in 
the  same  hands  with  the  legislature,  thou^^i 
they  cannot  shew  it  to  be  so  in  any  country 
where  the  cfovcrnmtMit  is  not  arbitrary,  and  the 
prince's  will  the  law.  They  have  been  long 
endeavouring  to  bi-eak  in  u|)on  the  Lords'  share 
in  the  legislature,  of  which  we  could  mention 
too  many  instaiitri*  to  your  majesty.  From 
an  ancient  claim,  that  aids  to  the  crown  arc  to 
begin  in  the  House  of  Conunons,  and  that  the 
Lords  could  not  alter  the  sums,  they  have  of 
late  years  pretended  (but  without  any  reason, 
and  against  the  known  usage  of  parliamcnis) 
that  we  could  make  no  alterations  in  any  parts 
of  a  money-bill,  though  it  have  no  relation  to 
the  money  :  and,  upon  that  foot,  when  they 
have  had  a  mind  to  get  any  thing  passed  into  a 
law,  of  the  reasonableness  of  which  they  have 
ctesniaired  to  convince  the  Lords,  they  have 
tacLcd  it  to  a  uionry-hill,  in  order  to  put  the 
crown  and  the  Lords  under  that  unhappy  ne- 
cessity, either  to  agree  to  a  law  tliey  tniglit 
think  prejudicial  to  the  public,  or  to  lose  the 
money,  which  perhaps,  at  that  lime,  was  ab- 
solutely necessary  to  the  saving  the  kingdom.    \ 

By  this  method  they  assume  to  themselves 
the  whole  legislative  authority,  taking  in  elTect ' 
the  negative  voice  from  the  crown,  and  de-  I 
priving  the  Lords  of  the  right  of  deliberating  | 
iil)on  what  is  for  the  good  of  the  kingdom  ;  For 
iWiH  reason  the  Lords  had,  in  a  very  solemn 
niinncT,  resolved  never  to  snJOTer  such  imiM»i< 


tions  for  the  future,  let  the  imiK>rtance  of  the 
bill  be  never  so  great.    This  resolution 


well  known,  and  yet  in  this  present  session  {as 
appears  by  the  pnnted  Votes  of  the  SUth  of  No- 


vember last)  a  great  number  of  the  genlle^ 

of  the  Huu&e  of  ("onimons,  to  the  luanififift 
danger  of  disap|H>i tiling  the  supplies  of  the 
year,  whicii  niu&t  have  been  the  ruin  of  the 
whole  confederacy,  and  delivering  up  of  En- 
rope  into  the  liantis  of  France,  made  an  attempt 
to  tack  to  the  land  tax  a  bill  which  bad  beeo 
rejected  in  two  precedent  sessions  of  parliament. 

Thus  the  House  of  Commons  have  formerly 
set  on  foot  several  attempts,  against  that  share 
in  the  legislature  which  is  pla^  in  the  Lords: 
But  this  is  the  first  time  they  have  published 
their  desire,  to  he  let  iuto  the  judicature  of  par- 
liament 

Whatever  they  would  insinuate  upon  this 
occasion,  we  desire  not  to  meddle  with  the 
choice  of  the  Commons'  representatives,  we 
willingly  leave  that  matter  where  it  is,  and  in 
what  manner  it  is  exercised  there,  how  im- 
partially and  how  steadily,  is  so  well  koovm 
By  experience  to  most  parts  of  the  kbgdom, 
and  so  universally  understood,  that  the  people' 
will  be  extremely  desirous  their  estates  and 
properties  should  be  subject  to  such  determi- 
nations. 

It  is  not  strange  the  Free  Conference  ended 
without  success,  when  the  Commons  came  to 
it  with  such  a  temper,  as  appears  by  the  Votca 
of  the  8th  of  March,  made  after  they  them- 
selves hail  consented  to  the  Free  Conference. 
If  those  Votes  had  been  published  soon  enough, 
it  would  have  fully  convinced  the  Lords,  bow 
vain  a  thing  it  was  to  confer  with  them  fart  tier, 
uimn  the  matters  in  debate  at  the  former  Con- 
ferences ;  for,  not  content  with  what  they  had 
done  before,  upon  information  that  their  Ser^ 
jeant  had  been  served  with  two  Writs  of 
Habeas  Corpus,  returnable  before  the  Lord 
Keeper  (Wright)  in  behalf  of  Mr.  Mountague 
and  Mr.  Denton,  two  of  the  gentlemen  who 
had  been  of  counsel  with  tlie  five  prisoners, 
they  ciime  to  a  Resolution,  That  no  commoner, 
committed  by  them  for  breach  of  privilege,  or 
contempt  of  the  House,  ought  to  he,  by 
Habeas  Corpus,  made  to  appear  before  any 
other  judicature,  and  recjuired  their  Serjeant  to 
make  no  return,  or  yield  any  obedience  to 
those  Writs ;  and  that  for  such  refusal  he  bad 
the  protection  of  the  House  of  Commons. 

Jt  has  been  always  held  the  undoubted  pre- 
n)gative  of  the  crown,  to  have  an  account  of 
tlic  reasou  why  any  subject  is  deprived  of  li- 
berty, and  it  has  ever  been  allowed,  that,  by  the 
known  common  law,  it  is  the  right  of  every 
subject  under  restraint,  upon  demand,  to  have 
his  \>>it  of  Habeas  Corpus,  and  thereupon  to 
b(t  brou^Iit  before  some  proper  court,  wnere  it 
may  be  examineil,  whether  he  be  detained  for 
a  lawful  cause :  and  the  statutes  made  in  the 
reign  of  your  royal  grandfather  and  your  royal . 
uncle,  have  enacted,  that,  in  idl  cases,  Writs  of 
Habeas  Corpus  he  granted  and  obeyed  bj  the' 
respedivie  officers  upon  great  penalti-^ 
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But  these  Votes  import  a  direct  repeal  of 
those  laws,  as  tu  all  persons  committed  b^  the 
House  of  Commons. 

It  is  no  longer  worth  disputing,  whether  a 
person  committed  by  them,  though  for  a  fact 
which  appears  to  be  both  lawful  and  necessary, 
may  be  dclifered  by  any  court;  for  by  this 
new  law  he  shall  never  be  brought  thither, 
and  the  Serjeant  is  not  only  warranted,  but 
commanded  openly  to  contemn  your  majesty  *s 
royal  Writs  of  Habeas  Corpus,  brought  u|>on 
the  act  of  SI  Charles  9,  which  is  an  infasidn 
of  your  prerogative,  nerer  before  beard  of  in 
Enifland. 

Your  majesty  does  not  claim  an  authority  to 
protect  any  of  your  officers  for  disobeying  a 
Known  law.  Jhe  Habeas  Corpus  act,  in  times 
of  imminent  and  ? isible  danger,  was  in  the  late 
reign  8ns|)ended  by  acts  of  parliament  for  some 
shttrt  time,  and  yet  (so  sacred  was  that  law 
held)  that  those  acts  passed  with  great  reluc- 
tancy,  and  one  of  the  arguments  that  prevailed 
most  for  agreeincT  to  ihat  temporary  snspension 
was,  that  it  would  be  an  unansweranle  evidence 
to  all  future  times,  that  this  act  could  never  be 
suspended  afterwards,  by  any  less  authority 
than  that  of  the  whole  legislature.  But  welive 
to  see  a  House  of  Commons  take  upon  them  to 
susfiend  ibis  law  by  a  Vote. 

They  ordered,  tnat  the  Lord  Keener  of  your 
great  seal  should  be  acquainted  witn  their  Re- 
solutions, to  the  end  the  writs  of  Habeas  Corpus 
nni^r  be  superseded,  as  contrary  to  law,  and  the 
privileges  of  their  House.  They  are  contrary 
to  no  law,  but  that  of  these  Votes,  which  surely 
are  none  of  the  laws  the  Lord- Keeper  was 
sworn  to  observe :  but  yet  he  is  to  act  at  his 
peril.  They  have  ordernl  this  law  to  be  pub- 
lished to  him  by  their  clerk. 

The  Lord  Keeper  is  a  Commoner,  and  if  be 
disobevs,  it  is  a  breach  of  privilege;  and  if 
they  should  carry  it  so  far,  as  to  order  him 
iuto  custody,  he  may  seek,  but  is  not  to  baTe 
relief  from  any  Habeas  Corpus. 

We  humbly  beg  pardon  of  your  majesty  for 
this  long  and  melancholy  Representation,  which 
'we  could  not  avoid,  without  being  guilty  of 
treachery  to  your  majesty,  and  to  our  native 
<:ouDtrv.  The  five  persons  immediately  con- 
ceme<r  are  but  poor  men  ;  but  we  well  know 
your  majesty's  justice  and  compassion  extends 
Itself  to  the  meanest  of  your  subjects. 

The  matters  in  dispute  are  of  the  highest 
consequence :  Your  majesty's  prerogative,  the 
reverence  due  to  laws,  and  tncf  liberties  and 
properties  of  all  the  people  of  England  are  con- 
<;erned  and  at  stake,  if  these  encroachments 
prevail. 

We  do  not  pretend  to  solicit  your  majesty  to 
put  a  stop  to  these  innovations,  your  own 
wjfldam  will  suggest  the  most  proper  methods : 
We  have  endeavoured  to  do  our  duty,  in  laying 
the  whole  matter  before  you. 

We  humbly  beg  leave  so  far  to  resume  what 
bas  bfm  said,  as  to  present  your  mi^eftv  a 
ahort  View  of  die  unhappy  condition  of  such  of 
your  sulyMtSi  as  bav«  r^giit  of  gifiBf  ?o|9t  Anr 
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chusing  members  to  serve  in  parliament,  which 
bas  been  hitherto  thought  a  threat  and  valuable 
privilege  ;  but,  by  the  late  proceedings  of  the 
House  of  Commons,  is  likeU  to  be  made  only  • 
a  dangerous  snare  to  them,  in  case  they  who 
may  be  hereafter  chosen  to  serve  in  parliament, 
shall  think  fit  to  pursue  the  methods  of  this 
present  House  of  Commons. 

If  they  refrain  from  making  use  of  their 
right  in  giving  their  Votes,  they  are  wanting  io 
their  duty  to  their  country,  by  not  doing  their 
parts  towards  the  chusing  such  representatives  . 
as  will  use  their  trust  fur  the  good  of  the  king- 
dom, and  not  for  the  oppression  of  their  fellow- 
subjects. 

If  the  officer,  who  has  the  right  of  taking 
the  suffrages,  refuse  to  admit  them  to  give 
their  Votes,  they  must  either  sit  down  by  it, 
and  submit  to  be  wrongfully  and  maliciously 
deprived  of  their  rights ;  or  if  they  bring  their 
actions  at  law,  in  order  to  assert  their  rights, 
and  recover  damages  for  the  injury  (as  all  other 
injured  men  may  do  in  like  cases),  they  be- 
come liable  to  indefinite  imprisonment,  by  in- 
curring the  displeasure  of  those  who  are 
elected. 

If,  beinff  thus  imprisoned,  they  seek  their 
liberty  by  Habeas  Corpus,  (the  known  remedy 
of  all  other  sulijects)  they  do  not  only  tie  their 
own  chains  faster,  but  bring  all  their  friends 
and  agents,  their  solicitors  and  counsel,  into 
the  same  misfortune  with  themselves. 

If  they  think  themselves  to  have  received  in- 
jury by  the  judgment  upon  the  Habeas  Corpus, 
and  seek  relief  by  Writ  of  Error,  (the  known 
refuge  of  those  who  suffer  by  any  wronsi^  judg- 
ment) all  that  assist  them  in  that  matter  are 
likewise  to  lose  their  liberties  for  it,  and  they 
themselves  will  be  removed  to  new  prisons,  iu 
order  to  avoid  the  justice  of  the  law. 

We  humbly  conclude  with  acquainting  your 
miyesty,  that  we  have  been  informed  by  the 
petition  of  two  of  the  prisoners,  that  they  have 
been  long  delayed,  though  they  have  naade 
their  applications  in  due  manner  for  Writs  of 
Error :  We  are  under  a  necessary  obli^tion, 
for  the  sake  of  justice,  and  asserting  the  judica- 
ture of  parliament,  to  make  this  humble  Ad- 
dress to  your  majesty,  that  no  importunity  of ' 
tlie  House  of  Commons,  nor  any  other  consi- 
deration whatsoever,  may  prevail  with  your 
majesty  to  suffer  a  stop  to  be  put  to  the  known 
course  of  justice,  but  that  you  will  be  pleased 
to  give  effectual  orders  for  the  immediate 
issuing  of  the  Writs  of  Error. 

J%e  Qu£€n*t  Answer, 

To  which  her  majesty  was  pleased,  the  same 
day,  to  return  the  following  most  gracious  An- 
swer: 

"  My  Lords ;  I  should  haye  granted  the 
Writ  of  Error  desired  in  tbw  Address :  But, 
finding  an  absolute  necessity  of  puttiujr  an  im- 
mediate end  to  this  session,  I  am  sensible  there 
couki  have  been  no  farther  proceeding  upon 
tiMlmitlBr.** 
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Ordend,  by  Ibe  Lonla  ipintual  uil  temponi 
in  pmriumcnl  UMubted,  that  Ibe  bumble 
Ihaoks  ol'  tbi*  Home  be  pieiwnted  lu  ber  mm- 
jrxtj,  for  her  mMt  gracioui  Aotwer,  in  whicb 
•iieliBi  exprpMed  h)  gre*l  m  renrd  to  the  juclg* 
nii^ut  of  iljiii  House,  wa  mucn  compMiioa  to 
the  (iMitionen,  and  lucb  teiulemen  to  the 
ri{[bts  of  tbc  lutiject. 

The  Mine  day  IheQueeo  caroe  to  the  Mouic, 
■III]  put  in  end  to  the  *eniuD,  and  tlic  Inrd- 
keei«r  pruroirued  tlie  parliameDt  to  Tueadty 
Ibe  l«t  of  May,  wbicb  put  an  eutl  to  tliii  affair. 


the  Coinmuaii,  Unnt^  already  priulnl  in  the 
Frt»c«alimf8  uf  Ibc  CumiiiuiiB,  coc  p.  813.  817, 
et  s«q.  is  the  reason  ii  i«  not  bcre  agitin  in- 
serUd.    Fufincr  Edition.] 
Some  of  the  Argum-itli  thai  were  made  utt  of 

Ay  the  Lordt  in  thtir  Uibutft,  and  at  lit 
Jrft  Cimfirtnct,  to  mnifi/uin  tlieir  iwn  Re- 

toiulioni,  and  aauttr  the  Ohjett'tOM  ef  the 

Omixm,. 
The  irouae  of  Commoni  mnde  tm»  nbjeo- 
tionaio  the  manner  in  which  the  Lonls  |ho- 
rcrdeal  at  the  lirst  Conftreurp ;  they  saiil,  tlii'V 
had  anticipated  all  ilebali-s.  by  deliverini;  pnsi  - 
live  n:soluliona,  whereas  tlM^  it  the  progter  anil 
ordinary  tnetbod  of  prDCceiliiig'  between  tbe  two 
Houies :  When  nne  Houk  hai  formed  an  upi- 
Dioa,  ibey  CAmmunicate  it  to  tbe  otbcr,  to  the 
end  that  if  il  be  found  reaionable,  it  raay  be  ap- 
pmted  ;  or,  if  upon  oxaminatinn  it  be  ilikliked, 
tbe  cause*  of  the  diwQ;reenieut  may  he  shewn, 
e  Ibe  other  Uuuia  of  their 


Tbc  tecond  objection  made  to  the  iLanner  of 
the  Lords'  proceeditc*  was,  that  the  lleiolu- 
tioni  were  grounded  unon  the  petitions  of 
criminals,  nTiu  had  fallen  under  the  just 
displeasure  of  the  Commons,  and  upon 
printed  paper  not  r^^ubriy  before  tbc  llui 
of  Lords. 

A*  to  tbe  first  part  of  tlie  nhJEClion,  th« 
Lords  did  (as  iuit  judg;cs  always  do)  consider 
the  matter  of  the  petitions,  and  iiot  the  persons 
of  Ibepelilioiiers.  And  as  tu  tliesecond  part, 
the  Lords  said,  the  printed  paper  meDlioned  by 
the  Common*,  was  tbe  votes  of  the  House  of 
Cainmous,  of  the  H\.h  of  February,  sirned  by 
the  Speaker.  If  the  Commune  bad  dixiirned 
that  paper,  there  had  been  some  treiybi  in  tbis 
otyection,  but  it'  tbey  think  it  r^ilar  to  print 
and  publish  their  vMes  to  tbe  people,  the  Lords 
will  always  think  it  r^^lar  tu  take  notice,  and 
make  use  of  those  papers  as  the  v  seeoccuioD  ; 
and  it  seemed  ilraDge  for  Ibe  (.'uiomons  to  ob- 
ject tn  tbe  taking  notice  of  tlitir  votes,  when 
tbe  only  colour  they  have  hitherto  pretended 
for  their  first  displMiure  at  the  fite  pritoocrs 
was,  that  tbey  did  not  take  nouce  of  some  rotes 
uf  theirs,  (which  they  caJl  their  Uedaratioa) 
made  durinjii;  their  last  MMMU.    Andlkepniit-' 


inif  their  votet  ii  the  only  method  they  bar* 
yet  taken,  for  the  promulgation  of  the  neir 
la»'i  they  take  nnon  ibeiu  to  make. 

The  Lords  bad  no  occasion  to  say  any  thing 
in  defence  of  their  fint  resolutioD,  ■ecaaselhe 
Commons  did  not  think  fit  to  arnw  in  wurdi, 
that  Ibcy  bad  a  power  to  create  new  pririleg«i 
by  their  voir:!,  though  they  bn*e  mauilMljr 
attempted  it  in  practice,  and  particularly  Id  the 
case  of  Ibe  five  prisoDen. 

As  to  tbe  nqjust  refleolioai  which  the  C^Mii- 
mans  made  npun  tbe  House  of  Lorda,  naif  tbajr 
had  cnlertained  oritfinal  causes,  and  wer* 
guilty  uf  some  cDcroacliment  in  bearing  ap- 
peals  fmm  courts  uf  equity  ; 

Tbe  Lurds  aruived  lliuir  chiim  of  a  jurw- 
divtion,  ill  beariug  aod  deterroiuing  spprali 
from  Courts  uf  Equity,  and  oould  sheir  a  onn- 
liuued  exercise  of  it,  more  aoctent  than  iba 
di'tGTiiiinalion  of  elections  in  tbe  Huub«  of  Cmu- 
iivins,  which  yet  the  Lords  do  nut  go  about  to 
cull  in  question :  but  they  deny  tbeir  hai  ing 
nieddlt-d  with  any  ori^fiuar  aauses,  or  that  the 
case  pnrticularly  mentioned  by  the  CommoM 
was  at  all  of  that  nature. 

Tbe  I«rds  did  nut  understand  what  tbe  Com- 
d*  had  fuuiided 
upuD  an  extrajudicial 
rule.  The  jud/^uieut  in  llit:  Cueof  Atbby  and 
Willie  Mas  ifivcn  with  tfreat  dvliberdtioo,  aud 
fuuiidvd  upon  unileuioLli:  reaaauaaod  uiiquca- 
lionalile  aulhorilies ;  and  the  Lords  cunde- 
•ceudtd  so  liir  in  that  matter,  as  to  diiect  the 
state  of  that  Casi-,  and  the  grounds  of  lIiU 
judgment,  to  lie  drawn  up  and  piinted. 

3.  The  second  resoluliiin  of  the  Lord*  CM- 
tiats  of  two  assertions :  First,  That  every  msn 
whu  appitliends  himself  to  be  injured,  baa  a 
right  to  seek  redress  by  action  al  law. 

Secondly,  Thft  the  prosecuting  aclioM  at 


law,  a 


10  breach  tif 


tied  to  pririlege  of  parliament,  i 

What  the  CommoDi  objected  to  Ibe  unirv- 
salily  of  Ibe  first  part  of  that  ReMlotioa,  aa  if 
it  would  destroy  all  distinctions  of  courts,  and 
make  a  confusion  of  jurisdictlaua,  did  ariM  only 
upon  a  plain  mistake.  Tbe  Lorda  menliaBed 
actiofu  in  genend,  without  confining  what  tbey 
said  to  actions  at  common  law,  or  affinniaf 
tbst  actions  tbr  all  sorts  of  injurte*  may  bn 
brought  in  any  one  court. 

As  to  the  iosinuatran,  that  the  Lords  had  a* 
other  aim  than  to  extend  their  own  juiiadietian, 
by  the  seeming  regard  and  tendcmess  thsy 
shewed  for  the  ngbti  and  lihertiea  ofibe  poopte ; 
theaaiweriB,Tbeonlyjustway<ir  intcfprct- 
ing  men's  meaning,  is,  by  obMrt ing  wh«t  tbej 
act. 

The  Lotdi  have  acted  iritb  trti*  rcffaid  ta 
libettv  and  property  on  this  occaiioD,  aa  wcH  H 
in  all  others;  ihcy  have  vduotarilj  u»u«< 
tliemselres  to  be  mtraioed,  al  the  aane  Ina 
they  desire  the  Commons  not  to  n  abMC  M 
create  new  pritilegei:  tbe  Larts  slitafd 
iMlhi^anr;  Hd  tb« CenaoM «HH<  «iih 
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reason  detire  them  to  eire  U|)  what  the  law  and 
the  constitutioQ  hate  placed  in  them,  the  Jadi- 
catiire  in  the  ImI  resort. 

The  principal  thinf|f  insisted  upon  by  the 
House  of  Commons  aii^inst  thw  Resolation, 
was.  That  there  are  pri?i1eged  cases,  as  well  as 
privileived  persons ;  bat  they  do  not  think  fit 
to  give  any  instances  of  socri  pririleged  cases 
as  were  anyways  applicable  to  the  matters  in 
dispute,  that  is,  That  were  so  entirely  of  the 
connusance  of  the  House  of  Commons,  that 
the  brinirin^  an  action  at  common  law  in  those 
cases  was  a  contempt  to  the  Hoose  of  Com- 
mons ;  and  unless  that  could  be  done,  this  dis- 
tinction of  privileged  cases  from pririleged  per- 
sons, will  have  no  weight  to  justify  the  commit- 
ment of  the  five  Aylesbury  men :  If  men 
mistake  ami  brin^  actions  in  Westminster-hall, 
Ibr  matters  co|E|^isable  in  parliament,  so  that 
they  can  have  n<»  relief  in  the  courts  he\om^  it 
does  not  follow  from  thence,  that  they  ou^ht  to 
be  committed  for  breach  of  privilege  on  that 
account. 

The  determining  of  elections  is  admitted  to 
be  the  business  uf  the  House  of  Commons,  and 
yet  it  is  certain,  that  the  prosecuting  actions  at 
common  law,  for  false  or  double  returns,  was 
never  thought  to  be  a  contempt  to  the  House  of 
Commons,  nor  was  any  body  punished  or  com- 
mitted upon  that  account,  in  the  cases  of  sir 
Samuel  Barnard  i^ton  and  Mr.  Onflow. 

The  freedom  of  8i»eech  in  parliament,  is  the 
most  necessary  and  the  most  acknowledged 
privilege  of  the  House  of  Commons:  and  yet 
when  an  information  wa^  broiisrht  in  the  King's- 
.bench  against  sir  John  Elliot,  and  others,  for 
words  s|M»ken  in  the  Hou^te  of  Commons,  and 
judt^ment  was  given  against  them  in  that  court, 
the  Commons  did  not  think  it  sufficient  to  con- 
demn that  judgment  hy  votes  of  their  own 
House,  but  brought  those  votes  up  to  the 
Lords,  and  desired  titeir  concurrence,  which 
was  givf  n  ;  ami  immediately  thereupon  a  Writ 
of  Error  was  bn>ught  in  parliament,  and  the 
judgment  regularly  reversed  there:  And  it 
cannnot  he  ilenietl,  that  upon  this  occasion  the 
most  valuable  privilege  of  the  House  of  Com- 
mons was  brought  imder  the  jutlgment  of  the 
Lonis,  as  well  in  their  judicial  as  m  their  legis- 
lative capacity. 

The  case  of  Richard  Strode,  and  the  act  of 
parliament  vihich  passed  upon  that  account,  in 
the  fourth  year  of  king  Henry  the  8th,  was 
that  which  was  principally  insisted  on  by  the 
House  of  Commons,  m  the  Case  of  sir  'John 
Elliot,  for  justifying  their  undoubted  privilege 
c  -  Ireedom  of  speech,  and  ahewing  the  injus- 
tice of  what  was  done  in  that  case  by  the  coort 
of  King V  bench. 

The  Case  of  Strode  might  be  used  by  the 
liords  as  another  instance,  to  ahew,  that  this 
distinction  of  privileged  cases  will  not  serve  the 
purpose  of  the  House  of  Commons,  to  justify 
the  commitments  of  the  Aylesbury  men.  lie 
was  prosecuted  in  the  Mnnary  courts  lor 
Words  spoken,  and  bills  offered  in  the  Houia 
of  Commons,  in  ordir  to  be  paned  into  Itwi, 
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and  opon  that  account  was  imprisoned  and  con* 
damned  to  pay  considerable  sums,  and  peti- 
tioned the  House  of  Commons  to  be  relieved 
in  that  matter.  The  House  of  Commons  did 
not  then  pretend  to  put  a  stop  to  those  suits,  or 
to  commit  the  persons  concerned  in  them,  but 
thought  the  only  remedy  against  those  prose* 
cations,  and  others  of  like  sort,  was  to  prepare 
a  bill,  in  order  to  be  passed  into  a  law,  for  mak* 
ing  void  the  judgments  againstStrofle ;  and  took 
that  occasion  by  the  same  bill,  to  declare  the 
law  in  general,  and  to  give  an  action  to  all  per- 
aoos  who  should  be  afterwards  vei'ed  or 
molested  for  the  like  causes,  in  which  they 
should  recover  treble  damages  and  costs  of  sniL 
There  is  no  case  that  can  more  properly  be 
called  a  privileged  case,  with  respect  to  the 
House  of  Peers,  than  the  determining  of 
peerage  ;  amf  yet  if  that  matter  comes  to  be 
incidently  a  point,  in  any  case  depending  in 
the  courts  m   Westminster- ball,   they  must 

{iroceed  to  determine  of  it,  as  they  think  the 
aw  to  be ;  and  the  Lords  have  not  gone  about 
to  binder  it,  nor  found  fault  with  them  upon 
that  account. 

The  courts  in  Westminster- hall  most  of 
necessity  judge  of  the  privileges  of  parliament 
in  many  cases :  when  any  iiersim  pram's  a  writ 
of  privilege,  (which  was  always  the  way  an* 
ciently  when  men  desired  the  benefit  of  privi- 
lege, and  it  is  often  practised  yet  u|)on  occa- 
sion) the  court  where  the  writ  is  prayed  must 
judge,  whether  tlie  party  has  right  to  privi* 
lege  or  not. 

Suppose  the  Serjeant  of  the  House  of  Com- 
mons should  kill,  or  be  killed,  in  the  execution 
of  a  warrant  of  that  House  ;  upon  an  indict- 
ment for  murder,  the  court  must  necessarily 
judi^e  of  the  legality  of  the  warrant. 

The  Commons  supposed  cases  of  affronts  to 
the  person  of  the  8|H;'«;ker,  or  of  reproachful 
words  spoken  of  the  whole  House  of  Com- 
mons, are  instances  of  what  they  called  privi- 
leged cases. 

There  is  no  doubt,  but  cither  of  these  cases 
would  be  contempts  and  such  as  might  be 
punished  by  the  House ;  but  most  certainlvy 
these  were  also  such  offences  as  might  be 
prosecuted  in  Westminster-hall :  and  if  the 
attorney 'general  should  bring  informations 
upon  them,  it  could  never  be  pretended,  that 
be  would  be  guilty  of  a  breach  of  privilege 
of  the  House  of  Commons. 

It  was  urged,  that  in  privileged  caaes,  the 
votes  of  the  House  of  Commons  were  like 
prohibitions  to  the  ecclesiastical  courts,  and 
that  when  prohibitions  were  served  upon  the 
judges  in  the  admiralty,  or  ecclesiastical 
courts,  it  was  a  contempt  for  them  to  proceed 
farther. 

The  answer  to  this  is,  that  prohibitions  to 
the  ecclesiastical  and  admiralty  courts,  were 
fbnnded  upon  a  particular  reason :  the  pro- 
ceedings in  those  courts  are  according  to  the 
GiYil  or  canon  law,'  and  therefore  it  was  neces- 
aary  to  preserve  the  constitution,  and  restrain 
thoae  oourta  ftom  makhig  invasions  tlpon  tha 
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Ihna,  and  m  yn»tt  fixed  Id  rcMraio  ibnn 
ihii  pown  ii  lodifed  in  the  couru  of  W< 
•tef-Wl,    »ba  are  trailed  «ilh  iW 
vrtti  oT  iwifhiLitioa,  in  ib«  tedtiit»tii 
■dniraliy  coiirU  froni  liow  to  line,  apt 
Blaioti  mailc  tn  them  :  wid  tbMc  vnla  ol  pro-    tit  n 
nibiliM  miul  ha  ttrwtA  paraoaally  upon  ibe 
judge  of  ifae  ailmiraltjr,  ar  ibc  ccdwiaMical 
judgra,  who   will  be   liable  to  atUi-bBeala  if 
thfj   proceed  aiWr  lucb  Mrrier,   until  nicb 
lima  ai  lh«y  have  ihewn  the  nature  of  the  auit 
to    the   court*    from    ubieh   the    prahihitioa 
baaed ;  and  if  the  luii  be  pmpcrijr  oT  coeJe- 
■iattical,  or  admiraltj'  cognaance.  the    coart 


J  be  m(  apoa  -  eleciioM  of  tbcir  vmw  (acnben,  mm  tt  •»• 


%mia%  iou  all  iMOcn  reMag  Id  Hh  4eUr- 
■tiaaiioD  of  thai  ^ucatiaa,  partwlarty  ikair 
■aamini^  inla  Ike  qaaiificaaaaa  af  decHob 
d  aad  amcrf  that  vhat  Ihcjr  iiMtwiwi^  wohU 
I-  be  binSi^.  M  to  tba  right  of  tba  MrnifciT  to 
ait  n  the  Honae:  bul  Ihalddefi—tina  womM 
Dot  bind  tha  r^l  of  aaj  elednr,  fur  he  was 
DO  puijr  le  iliai  dMpMo  of  the  rleerien,  b« 


biuit  grant  acooauluiioD,  whcieb^  tbej  an 
■t  liberlv  lo  pmcced  again.  This  ■  a  Iwawn 
and  •ctlled  nirlbod  of  InnI  pmeeedinn,  bul 


c  of  Ibcro  ;  00  th«  oon- 
trary,  Iha  judge*  are  bound  not  to  take  notioe 
orilieai,  bullnact  acondiDe  to  the  known  law; 
Bobvljr  baa  power  to  pnAibit  tlie  court*  in 
\Veiiiiunatrr-1iall  ;  tlie  judge*  there  are  •wont 
fi  pmcenl  to  dii  justice,  Dotwttbitaiidin^  any 
command  under  Iticgrtat  leaJ,  or  prity  leal,  or 
by  *ny  other  authority  whalaoever :  and  the 
•uliject*  nf  Kfiglaod  hare  no  kkoger  an  inheri- 
tance in  the  common  law,  if  the  Jadges  are  lo 
take  notice  of  the  Totea  of  cither  Home  of 
Fatliament,  and  regulate  their  judgiaenU  ac- 
conlin^^ly. 

I'lic  viilea  woulJ  not  alwayi  be  uniform  io 
either  Ilouae,  and  it  appcara  by  the  preaeel 
diapute,  that  the  two  llouie*  might  orten 
dilTer  in  matter*  of  importance,  and  tliejuilge* 
would  be  undcrdifficulty  which  of  the  Houiea 
to  obey :  and  if  they  yielded  iibcdience  lo  both, 
thev  would  be  obliged  to  ad  very  coutndic- 

3.  What  wa*  aaid  ^ain*!  the  third  reaoln- 
tiim  of  the  Lenin,  waa,  flrrt,  that  thereby  the 
Lorda  tuck  upon  them  to  judge  of  llie  Cum- 


,  .  „  life*  of  tbe 
,  with  the  known  priiilrgea  of  tbe 
I«rd*,  contrary  lo  the  laws,  or  darlructiTe  lo 
the  liberli^i  of  the  people,  the  liord*  were 
bound  to  tell  them,  tbeae  were  ool  their  priTJ- 
lege*.  Ifliyrayiog,  ihey  only  are  juil^ec  of 
their  own  priTilege*,  iliey  would  deprive  the 
crown  BDil  the  I^rdi  from  taking  notice  of 
manifeal  iiinovatinni,  and  objecling  lo  them 
a*  there  wan  occorinn,  the  Comoaons  migbt 


for  neorery  of  dauMgcs  span  aneoui 
particular  tqjuijr  4ooe  bin  by  lb*  a 
iheelcdioa. 

Suppow  then  waa  a  coataM  abo^  two  |Mr- 
•euc,  which  waa  Bwyar  of  a  town ;  the  «Mat 
where  Ihatnnaa  waa  tried,  in  ordw  to  k  <lc- 
icnniaaiioa  of  tbe  right,  mnatperbapa 

into  iha  rigbi*  of  tht ' '     * 

it  be  Dretended,  tlu 

bound  by  tbe  opinion  of  the  a 

and  thai  they  cotiU  wrt  bring  tbcii  a 

rccorer    damage*    againat  tbe  offioera    wbs 

wilfully  refuted  their  raiea,  bowner  ibe  ^ue»* 

tiou  wa*  decided  aa  lo  tbe  mayor  t  So  tlut  k 

wa*  hegging  the  ^ueatiou  to  preUnd,  that  b^ 

cauae  ^e  Uooie  of  Commana  on    try   iba 

right  of  tbe  memb«  to  wt,  therefore  tb^  ouly 

have  a  power  to  dedde  flnally  tbe  rigbla  of  IM 

aeveral  elector*. 

Tliere  ii  no  wrigbt  in  the  ohjection,  that  if 
iheH:  luila  were  ^wed,  llieoffiiKn  who  ai* 
obliged  lo  lake  the  pdl  wouU  be  exptaad  ta 
multiplicity  of  action*. 

The  law  i*  so  in  ail  caaea  of  electioaa  of 
officer* :  he  wbo  ia  to  take  the  poll,  t*  bonod 
lo  do  hia  duly  at  hi*  peril ;  if  be  act*  with  aa 
honest  iDtentiun,  though  be  abouM  be  guihj 
of  a  miatake,  he  ia  in  no  danger,  fur  aa 
jury  ought  to  find  him  guilty :  bul  if  an  officer 
wilfully  and  malicioualy  lelniea  to  admit  tfaoaa 
wbo  have  right  to  giro  their  rotea,  eMiy  oas 
of  ibcm  may  sue  him  in  any  proper  court,  aa 
they  aee  caa«e  ;  and  the  more  be  wrot^ja,  tba 
moreheoughttoauffier.  And  whid would  ba 
the  greater  uuacfaief,  that  the  officer  wbo  daca 
jnjuaiic*  abouU  he  aubjcet  to  action*,  or  that 
be  ibould  be  at  liberty  to  r^ect  aa  many  rigbc- 
ful  rote*  a*  he  thinha  fit,  without  heins  haUa 
to  make  any  reparation  f  and  which  iauM  part 
a  Houae  of  Commona  ooglit  to  take  7  Tb* 
Lord*  <dNerTed,  Ibal  the  naloial  order  af 
thinga  aeemed  to  be  Quito  inrertcd  in  tbia  di^ 
pule ;  the  Uonae  of  Commana  wera  taldac 
part  againat  tbe  freedom  of  law,  agaiatt  thn 
iberiy  uf  men'*  peraona,  and  againat  ibo  tight 


They  were  challenged  to  produce  nrece- 
d«nl*  to  waTraut  the  commilmcnta  of  men, 
otily  fur  proceeiliuf;  in  Ruita  at  law  againat 
Ihiue  who  had  duuc  theiu  wrong,  and  had  no 
lireleiire  uf  piivilege. 

'I'lii!  LonU  did  ool  ditputc  Ike  power  of  ibe 
Cuiuiuuiu,  in  cMtnining  and  ilHtnniiiiiig  Ibc 


M>  the  aeveral 


they  conclude  nothing  to  tbe  preaent  ^ueaWM, 
every  one  of  ibem  relaling  la  tha  n^t  tfaa 
IluuaeofComiUOnaelaima  of  determining  tlM 
election*  or  return*  of  theic  mcmbefa,  wUah 
they  are  in  the  qniet  pov*c**ian  of;  atid  tht 
general  eipre**ioaa  whicb  am  fiwod  ia  dw- 
rdalioa  tf  tb«M  jmeohnli,  «tt  b«  udtnlMl 
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only  with  reiptet  to  the  talgect-matter  of  those 
canes. 

The  first  preoedent,  in  the  S8th  of  qaeea 
Elizabeth,  u  of  a  doaUe  retnrn  for  the  cooDty 
of  Norfolk.  Though  the  Lords  do  not  deny, 
that  such  eases  are  proper  to  be  determiued 
by  the  House  of  CommoBS  ;  yet  this  prece- 
deot  does  not  co  far  towards  asserting  their 
right ;  for  in  that  case  the  second  writ  was 

Soashed  by  the  chancellor  aud  judges,  before 
lie  determination  made  by  the  House  of  Com- 
mons :  and  in  tlie  citing  this  precedent,  they 
hare  not  rightly  statra  the  words  of  the 
queen's  message  or  of  the  resolutions  of  the 
House  of  Commons,  as  will  appear  by  sir 
Simon  D'Ewe's  journal ;  and  they  could  not 
aay  they  had  any  original  journal  of  that  time. 

As  to  the  second  precedent  they  cited,  which 
is  the  case  of  sir  Francis  Goodwin,  in  the  first 
year  of  king  James  the  first,  which  they  made 
use  of  to  prove  their  own  power  of  determining 
elections,  and  that  they  were  not  to  giro  an 
account  of  their  proceedings  therein  to  the 
Lords  :  it  appears  by  their  own  journal,  that 
they  had  not  stated  that  case  fairly ;  and  that 
in  lact«  the  Lords,  at  the  desire  of  the  Com* 
mens  themsclYes,  were  mediators  between 
them  and  the  ktnsf  in  that  dispute  ;  and  that 
the  Commons  at  last  yielded  the  point ;  and 
Dotwithstandin^  their  determination  in  favour 
of  him,  submitted,  that  a  new  writ  should 
issue  for  choosing  a  member  in  the  place  of 
air  Francis  Goodwin.  And  though  tnere  be 
mention  in  the  journal  of  a  letter  wrote  by 
air  Francis  Goodwin,  desiring,  that  this  third 
writ  shouid  issue ;  yet  that  could  make  no 
diiference  in  the  case ;  for  it  will  not  be  pre- 
tended, that  a  member  could  give  up  the  right 
of  his  electors,  and  the  judgment  of  the 
House. 

But  all  this  makes  nothing  to  the  justifi- 
cation of  the  commitment  ot  the  Aylesbury 
men. 

The  precedent  cited  in  1679,  relates  only  to 
the  right  of  issuing  writs  for  the  election  of 
nemoera  durin||[  the  continuance  of  the  parlia- 
ment, the  ordering  of  which  was  voted  to  be 
in  the  House  uf  Commons  only,  and  is  not  at 
all  disputed  at  this  time. 

The  Lords  never  disputed  the  Commons' 
'power  of  committing  for  breach  of  privilege, 
as  well  pcraons  who  are  not  of  the  House  of 
Commons,  as  those  who  are :  the  question  is 
<mly,  whether  a  matter  that  has  no  relation  to 
the  sitting  of  any  member  in  parliament,  may 
be  made  a  breach  .of  privilege,  by  being  called 
ao  in  a  vote,  or 'having  that  name  given  to  it  in 
a  warrant  of  commitment  ?  That  is,  in  other 
ivords,  whether  they  have  |iower  to  create  to 
themselves  new  privileges  by  their  votes  t  For 
they  will  never  ne  able  to  prove  an  usage  of 
committing  men  for  resorting  to  law  in  such 
cases,  and  it  will  be  hard  for  them  to  convince 
those  whom  they  represent,  that  this  arbitrary 
oppressing  poor  men,  is  or  can  be  understood 
io  DC  only  an  interposing  to  preserve  the  rights 
aBdliberaetoftbepcopwot  Englaiid. 


A.  D.  170^  [886 

4.  The  Commons  did  not  deny  theLord^ 
fiiurth  Resolution,  otherwise  than  by  saying, 
that  the  application  was  to  be  made  to  the  pro- 
per place,  and  that  where  the  commitment  is  by 
the  House  of  Commons,  there  is  no  place  to 
apply  to  for  liberty  but  that  House. 

The  Lords  thought  this  to  be  a  position  very 
fatal  to  liberty  ;  for  it  places  an  arbitrary  and 
absolute  power  of  commitment  in  the  House  of 
Commons.  Tyranny  may  be  in  many  as  well 
as  in  a  single  penuin :  tiie  thirty  tyrants  of 
Athens  carry  that  name  with  as  heavy  an  im- 
putation as  any  single  person. 

The  Lords  never  said,  that  every  prisoner  who 
brings  his  Habc»s  Corpus  ougiit  to  be  dis- 
charged, or  that  there  are  not  cases  excepted 
out  of  the  Habeas  Corpus  act ;  uliat  they  in- 
sist upon  is,  that  a  prisoner  brought  before  a 
proper  court  by  Habeas  Corpus,  where  it  doet 
appear  that  the  matter  he  stands  committe<l  for 
is  no  crime  in  law,  ought  to  be  discliarged,  by 
whatsoever  authority  he  was  coniuiitied,  or  by 
whatsoever  name  the  fact  is  called  in  that  com* 
mitment. 

Several  precedents  were  mentioned  by  tha 
Commous.  First,  the  case  of  one  Jones  ;  but 
it  did  not  appear  who  he  was,  nor  what  his  case 
was,  iH)r  who  would  have  taken  him  from  the 
Commons;  and  therefore  there  cau  be  no 
pretence  to  draw  any  inference  from  such  a 
precedent. 

The  Lords  wondered  to  find  any  weight  laid  on 
the  votes  passed  in  the  }ear  1tf75.  It  is  well 
known  the  kingdom  wan  ai  that  tune  generally 
grown  weary  of  that  parliament,  wTiiob  had 
been  contin..eil  above  13  years  ;  awl  there 
was  a  great  numiier  in  lituh  Houses  who 
watched  tor  any  advantage  to  make  their  longer 
continuance  iropraciicable. 

And  there  hapiteniu:;  a  question  at  that  time^ 
whether  there  might  be  a  proceeding  in  appeals 
before  the  House  of  Lords,  in  ca  es  wbert 
meiubera  of  the  House  of  Commons  were  par- 
ties ?  This  was  so  managed,  that  in  about  a 
month's  time  mattera  were  grown  to  sueh  a 
height  between  the  two  Houses,  that  all  cor- 
respondence was  in  a  manner  broken  off  be* 
tween  them ;  and  they  proceeded  to  make  such 
votes,  and  to  do  such  acrs  from  day  to  day  oa 
either  side,  as  they  thought  would  most  pro- 
voke. 

The  Commons  cited  some  of  these  votes 
which  were  passed  in  their  House  towards  tba 
height  of  the  contest,  and  the  Lords  might  as 
well  have  cited  other  votes  of  the  House  of 
Lords,  in  contradiction  to  them,  which  were  al- 
together as  high,  and  are  at  least  of  as  much 
authority  as.  those  of  the  House  of  Commons: 
so  that  it  is  hard  to  imaginci  what  usetherecaa 
be  of  citing  such  precedents,  which  did  ooca^ 
sion  two  prorogations,  one  after  the  other,  and 
must  always  have  as  bad  consequences  when- 
ever they  are  followed. 

The  House  of  Commons  took  the  same  ex- 
ception to  the  Lords'  fitlh  Kesolution,  as  they 
did  to  the  third:  that  they  therein  made  them- 
•elTei  judges  of  the  privileges  of  the  House  of 
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ComiDODi:    «Dd  the  LonlB  contented  them- 
■elret  witb  giving  tlieni  the  suue  anawer. 

What  the  House  of  Coromoui  aaid  in  re- 
spect to  their  cenitiring  and  jpunbhiBg  the 
counsel,  who  pleaded  at  the  Queen's- hench 
Imf,  upon  the  return  of  the  Habeas  Coqius  in 
lielialf  of  the  prisoners,  seemed  very  reinarka- 
Ue;  Uiat  it  was  because  they  were  not  so  modest 
as  to  acquiesce  in  the  opinion  of  tlie  lord- 
keeper  and  the  judges,  that  the  prisonersVere 
aot  bailable  by  the  Habeas  Corpus  act ;  and 
tl:ey  would  not  have  taken  notice  of  them,  bnt 
because  they  would  not  rest  satisfied,  but  would 
bring  on  the  cause  again,  where  the  privileges 
of  the  House  of  Commons  were  with  great  li- 
centiousneits  of  speech  denied  and  insulted  in 
public  court,  without  any  hopes  or  prospect  of 
idief  of  the  priKoners,  but  in  order  to  vent  new 
doctrines  against  the  Commons. 

This  seemed  to  be  a  kind  of  excuse  for  the 
comniitfing  of  the  counsel  ;  but  it  .does  in  no 
aort  agree  with  the  votes  relating  to  this  matter, 
whidi  passed  in  general  terms,  and  may  be 
cited  for  precedents  liereaAer,  for  committing 
coansel  (with  as  good  reason  as  the  votes  in 
1675,)  when  these  secret  motives,  which  in- 
duced the  House  of  Commons  in  this  case, 
will  not  appear. 

The  vote  of  the  24th  of  February,  orderad 
the  committee  to  examine  what  persons  had 
bi-en  concerned  in  pleading  u|)on  tha  Writ  of 
Habeas  Corpus,  not  what  was  said  by  counsel 
in  tlieir  pleadings  ;  and  the  voles  against  the 
aeveral  gentlemen  of  the  2dth  of'Febraaiy, 
ara,  that  by  pleailing  upon  the  return  af  the 
Habeas  Corpus  on  behalf  of  the  prisoners,  they 
were  guilty  of  breaking  the  pnvilages  of  the 
House  of  Comoioiis.  It  does  no4  appear  that 
there  was  any  complaint  of  what  they  said,  at 
least  there  was  no  vote  against  them  for  Ibeir 
words ;  and  indeed,  if  the  charge  against  tbam 
had  been  for  words  supposed  to  be  spoken,  it 
woold  have  been  an  unaccountable  hardship  to 
liave  hurried  them  into  castodv,  witbout  ever 
bringing  tb.em  to  the  House  to  bear  their  acca- 
aation,  or  to  be  heard  as  to  what  they  had  to 
aay  for  themselves. 

It  does  not  appear  that  these  gentlemen  were 
ever  heartl,  or  mdeed  were  at  aU  concerned,  as 
to  the  Writs  of  Habeas  Corpus,  brought  before 
the  lonl-kceper  and  the  judges  in  the  vacation- 
time  :  but  suppose  they  had,  and  sappose  tfaey 
were  satisfied,  that  as  the  Habeas  Corpus  act 
was  drawn,  these  men  might  not  be  so  clearly 
bailable  by  the  judges  in  vacatkm-time,  by  rir- 
Cue  of  these  Writs,  which  were  finrmed  apon 
that  statute ;  and  yet  they  might  be  of  opinion, 
that  the  prisoners  had  a  reasonable  prospect  of 
obtaining  relief  upon  Writs  or  Habeaa  Corpm 
brooglu  at  Qommon  law. 


If  they  tbooght  so,  it  was  aot  opoo  iiiriit 
grounds,  as  appeared  bv  the  consequence ;  mr 
tha  lord-chief  •justice  or  tiia  court  of  Qnacnli- 
bench,  whose  leamiag  and  judgment  is  vraU 
known,  and  as  oniversalljr  ^aiacnicd  as  bis  in- 
tegrity, was  cleariy  of  ooinion,  tliat  they  were 
eotitM  to  tfaa  relief  they  prayed  for 
dients. 

The  ComnMms  may  give  what  hard 
tbey  please  to  these  geiitlemen's  appearing  to 
plead  in  behalf  of  the  priseoers  opoo  tha  Writs 
of  Habeaa  Cotpos;  they  may  callit  iavetcnicj 
sliewn  to  the  Commoas,  ana  a  conspiring  tn 
nsakea  difierence  betweea  tha  two  Hoasea,  aadl 
m  disturb  the  peace  of  tha  kingdom  :  biitaAar 
all  that  can  be  said,  tha  laet  wdl  only  be,  tbal 
four  gentlemen,  bwyersby  profession,  rataioai 
in  a  case  of  liberty  apoa  a  Habeas  Corona 
brought  by  five  poor  pnsooers,  did  their  imtf 
in  their  profession  ;  and  for  thang  so,  won 
theasselves  imprisoned  by  the  Hooaa  of  Coaa- 
■KHW,  and  denied  the  banetit  of  tbe  Habeaa 
Corpus  act :  and  this  tha  Honsa  9^*  CoaaaMiaa 
called,  doing  right  to  their  body. 

No  lawyer  has  sufiered  for  aerviag  hia  cliaat 
even  against  thje  crown :  if  tbe  laaraed  in  tbal 
profession  may  safoly  open  tba  laws  wbea  tha 
prerogaiivea  of  the  crowa  are  in  queatioa,  it 
will  seem  very  hard  they  should  be  puniaM 
for  doing  it  in  a  case  of  privik*go.  To  depma 
men  under  restraint,  of  the  sisistanre  af  thair 
friends,  exceeds  the  severity  of  any  caort  bat 
that  of  the  Inquisition,  tlie  very  naiae  of  wbieb 
ought  to  strike  all  Englishmen  and  Proteaiaaii 
with  horror. 

The  last  Kesolation  of  tha  Lords  was  oat 
contradicted  by  the  House  of  Commons ;  aod 
therefore  tbe  Lords  took  it  for  granted,  that  ai 
it  was  no  longer  contested,  but  that  a  Writ  af 
Error  b  a  Writ  of  Right  and  not  of  Oraeat 
consequently,  that  the  Comaians  did  no  laager 
insist  upon  that  part  of  their  Addrtta,  that  tba 
queen  would  not  give  leave  for  a  Writ  Of 
EiTor. 

As  to  what  was  sakl  by  tba  Commaai, 
it  was  not  material  whether  Writs  of  Error  ^ 
of  grace  or  not,  because  tbey  did  aot  lia  in 
case  of  tba  Petittoaars:  tha  Lords  Hid,  Ital 
whether  the  Writs  of  Brror  ooutd  ho  nai» 
taincd  or  not  in  point  of  law,  was  nat  af  tba 
conusance  of  tbe  House  of  Commonai 
tbe  matter  in  dispute  bal  wean  tba  two  H< 


According  to  lord  Orfofd,  (GabJagjio  diT 
Royal  and  NeUa  Authors,  art  Robert  HarlMr 
eari  of  Oxford)  tha '  Vindiealion  of  Iba  Rigbta^ 
tbe  Commoas  of  Englaad,'  {wm  p.  005«)tMgli 
signed  Humphry  Maekwortb,  m  wM  to  bo#b 
comporittan  of  lord  (MbnL 
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430.  The  Proceedings  in  the  House  of  Peers  and  House  of  Com- 
monsy  on  the  Case  of  Charles  Bathukst,  esq.  (mentioned 
in  the  foregoing  Proceedings) :  2  Anne,  a.  d.  1704. 


January  SO,  1704. 

A  PETITION  of  Chtrles  Bathnnt,  esq.  wat 
pmented  to  the  Hmise  of  CoiDmom,  and 
rpttd,  toochiog  an  order  made  by  the  Hoose  of 
Peera,  ihe  12lh  of  Febraary,  1702,  with  rela- 
tion to  an  unier  maile  liy  tHe  coart  of  Exche- 
quer, the  15th  of  July,  decimo  terlio  refill 
regis  Gulielmi  Tertii,  concerning  an  inquisi- 
tion and  snnrey  of  the  boondaries  of  the  ho- 
nour of  Richmond,  and  lordship  of  Middieham, 
and  of  many  other  honours,  manors,  and  lord- 
ships, boundinif  thereupon ;  and  praying  the 
consideration  of  the  Hou^e  thereof,  and  such 
relief  on  the  mibject' matter  of  the  said  petition, 
as  shall  be  tbmight  fit. 

Ordered,  That  some  members  be  anponited 
to  search  the  Journals  of  the  House  of  Fleers, 
as  to  their  procecflingB  toochinff  the  matter 
aforesaid,  ami  eljN>  the  offices  of  the  court  of 
Excheqaer,  touching  the  intweedinss  there,  in 
relaticm  to  the  said  inqaisitioii,  amlreport  the 
same  to  the  House. 

And  sereral  membcm  were  appointed  accord- 
ingly. 

The  Ckst  -of  Crahles  Batrvkst,  esq.  Peti- 
tioner. 


To  the  Honourable  the  Knights,  Citizens,  and 
Buigesses,  in  Parliament  assembled,  in 
order  to  his  relief  ag^st  certain  Proceed - 
ings  in  the  House  of  Peers,  at  the  instance 
of  the  Right  Honourable  Thomas  Lord 
Wharton,  Appelhiot,  from  an  Order  of 
the  Court  of  Eicheqoer,  bearing  date  the 
15th  day  of  July,  1701,  against  Roaur 
l8oDus,e8q.  Respondeat. 

JbiyiS,  1701. — The  conii  of  Excheqaer 
made  an  order  ex  officio  for  the  preserration  of 
a  record  of  that  court. 

Ntm,  9, 1709.— The  brd  Wharton,  finding 
that  the  said  record  was  made  use  of  as  e? i- 
denee  against  hrm  in  a  trial  at  the  Qneen's- 
bench  bar,  of  an  issne  dhrected  out  of  Chancery, 
wbeifiu  the  said  lord  Wharton  was  plain  riff, 
ami  the  said  pethioner  Mr.  Bathor8t,thesaid  Mr. 
6qiibe,and  dfhers,  were  defendants,  conoemmg 
aame  1ead«mnies,  did,  on  the  19th  of  Decem- 
ber, 17M,  petition  tftie  House  of  Lords  (by  way 
of  appeal)  from  the  said  order  of  the  cooi^  of 
Excheooer,  and  prayed  to  ha?e  that  order  dis- 
«bairffea,  and  the  record  taken  off  the  file. — la 
wMen  petition  the  lord  Wharton  complained, 
that  the  said  rtscord  was  imposed  on  the  court 
(by  eontriranoe  between  the  said  Mr.  Squire 
and  Mr.  Thomson,  a  sworn  clerk  in  the  court 
of  Ezcheoner},  and  therefore  prayed,  they  Ae 
*«id  Mr.  Dquoe  and  H«»ThoiDSoaiiiq;litni-| 


swer  the  said  petition  (which  he  called  an  ap- 
peal ;)  and  accordingly  they  were  ordered  to 
answer  the  same. 

Jan,  7, 1703.— Mr.  Sanire  and  Mr.Thonsoa 
petitioned  the  House  of  Lords,  setting  forth. 
That  no  suit  was  ever  deiiendtog  in  the  court  of 
Exchequer  between  the  lord  Wharton,  and  tba 
said  Mr.  Squire  and  Mr.  Thomson ;  and  that 
therefore  the  lord  Wharton's  said  petition  was 
not  an  appeal,  but  an  original  complaint  against 
them  for  a  crime  of  a  high  nature,  for  which 
they  ought  to  be  \e(i  to  m  tried  by  the  usual 
course  of  the  laws  of  the  land ;  and  prayed 
their  lordships  to  dismiss  the  lord  Wharton'a 
petition,  and  to  discharge  their  order,  bv  which 
they  the  said  Mr.  Squire  aud  Mr.  Thomaon 
were  obliged  to  answer  the  same. 

Jan.  91,  1703.-^The  lord  Wharton  put  in 
his  answer  to  their  petition,  insisting  on  hia 
appcsd  as  regular,  and  aHeginj^  that  there  waa 
a  suit  in  Chancery,  wherein  the  said  Mr. 
Squire  was  a  defeadant  (among  others)  con- 
cerning the  lead-mines  in  question,  and  thai 
the  order  made  in  this  case  (though  in  tiM 
court  of  Exchequer)  affected  the  suit  m  Chan- 
cery ;  and  he  taen  ohkained  an  order  to  beai 
Kine  counsel  on  each  side  the  very  next  day. 

Jan.  29,  1703.— Counsel  were  heard,  and 
their  lordships  were  pleased  (on  debate)  to  dis- 
miss the  petition  of  the  said  Mr.  Squire  and 
Mr.  Thomson,  and  to  order  them  to  answer  tba 
lord  Wharton's  petition  (or  appeal)  on  Alondaj 
then  next  following.  Against  which  jirooeeJ* 
ings,  several  of  the  Lords  entered  their  dissent 
(or  protest),  and  gare  reasons  for  their  so  doing 
in  the  words  following,  riz. 

First,  *  We  concei^'e  that  by  this  we  assume 
<  a  jurisdiction  in  an  original  cause  for  these 
*  reasons : 

1st.   *  Because  Uiere  has  been  no  suit  be- 

*  tween  the  parties  in  the  Exchequer ;  and 

*  consequently  this  petition  cannot  be  called 

*  an  appeal  from  that  court. 
Sdly,    *  Although  tliere  was  a  suit  in  the 

■  conrt  of  chancery,  yet  one  of  the  persona 

*  required  to  answer  was  not  a  party  in 

*  that  suit ;  and  therefore  as  to  him  (sft 

*  least)  it  must  be  an  original  cause. 
Sdly,  *  Though  all  had  been  parties  hi  tht 

*  Chancerv,  \  et  it  never  was  heard  that  an 
'  appeal  lay  Inrni  one  court  that  had  no  suit 

*  depending  in  it,  becsose  there  was  a  soit 

*  depending  in  another  court. 
Secondly,  *  Because  no  court  can  take  any 

*  cognisance  of  a  cause  in  whidi  th^ 

*  court  cannot  make  an  order ;  but  m  thife 

*  esse  Ihe  Hotise  of  Lords  cannot  make  an 

*  order  (becauteinery  ttaay  ate  ooneemcd 
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•  in  ihii  rMonl  who  are  not  btfon  tliis 

•  llouie)  tlirrelbrc  t)ii'4  Haute  caoBOl  tskt 
'  kay  cO|{ni»iiee  of  it.' 

Jan.  S.1,  ir03.— The lunl  Wharton  Kcquaint- 
ti  the  Hnuie,  itial  he  mm  willini;  lo  leave  out 
Thomino,  anil  did  unljr  eipect  Squire  ihaiilil 
aniwcr  his  pplillun ;  and  tliercupon  be  abtuueii 
an  order  tu  ilial  jiuriioiie. 

Feh.  f,  1T03 — Mr.  Squire  put  in  hia  *a- 
•iTcr,  Btill  inbisling,  a«  h«  had  duoe  in  hit  »id 
petition,  that  it  wai  an  eri^inal  corajilaiisi 
agaioit  him,  anil  cuuld  nal  be  lalted  an  ajifiMil, 
there  beini;  no  suit  dependine  in  the  court  ol' 
Exchequer  beliveeo  the  loni  Wharton  and  liiin, 
«ud  that  the  reconl*  (which  the  lord  Wh^rtun 
would  hsTe  lupprftsed)  not  only  greatly  ciii- 
ceraed  htr  rnajest^,  but  the  inhvrilancea  of  se- 
veral ihoutandtol  [icnoni,  nho  are  eqiia)ly 
concerned  (if  out  inore  Ihui  he)  in  the  prewn.-i- 
lion  tliereor,  and  thai  it  wat  more  imroe'liulclj' 
JDCumbentun  the  baroni  ol'  the  court  of  Ei>:he- 


quer  lo  juttifv  Ihi-ir  own  order;  and  thertf'i 

Kyed  their  lonlibifw  wiiuld  not  proreed  lh.r- 
r  aiiviint  him,   till   all    partiei    cuDcerned 
Blight  be  duly  heanl. 

Jet.  8,  ITOS.—Thecily  orLondou,  who  are 
granlees  from  the  crunn  nf  (he  whole  honuiir 
orRiefamoDd,  aodlonUliipof  Mtddleham,  finJ- 
iag  themaelrea  interciited  in  the  prexcrratkn  ul' 
the  laid  record,  petitioned  the  Lord*  lo  be 
heard  by  their  counsel  againat  ibe  petitji'ii  ol 
the  lord  Wharton,  and  their  lordiihipiaccoril- 
inglv  onlered  counael  In  he  heard  for  Ihe  city, 
•n  the  13th  of  Fi'hruary,  being  the  aame  day 
that  the  counsel  for  the  laid  Sir,  Squire  nere 
to  be  heard. 

Feb.  13,  1703.— Theirlordthifn  heard  cnun- 
•el  for  Ihe  loni  Wharton  and  Air.  Squire,  (but 
refuied  to  hear  counsel  fur  the  city,  notMith- 
■tanding'  their  taid  order)  and  iliereupon  were 
pleated  to  order  a  trial  al  bur  in  thi:  court  of' 
Common  Pleat,  the  next  Ewirr-trrm,  hy  a 
Inry  of  Middlesex,  wbercia  thi*  wat  lu  be  the 
mgned  itiue,  cii. 

*'  Whether  the  Bkint  of  parchment,  directed 

by  order  of  the  court  of  Exchequer,  ol' the 

Utbof  Julv.  ITOl,  to  be  filed,  arc  the 

perfect,  unalleied,  exact,  and  entire  rmn- 

tniision  and  return  lint  6led  in  the  cniiri 

of  Exchequer,  in  theaixtecDthytarol  king 

James  the  fint." 

And  onlered,  That  in  Iho  aud  action  tb<<  sni<l 

JIubert  l^uire  should  be  plaintiff,  and  talie  tlif 

proof  of  the  said  iaaue  U|wn  himself,  anil   ilir 

said    lord   VVhartou,  defendant,    and  that   tlic 

tkins    of  parchment,  or    any  copy    tfaereul', 

•  Note.— The  Recnrd  isisurrey  and  buun- 
Jary  ol'the  honour  of  Uichmund,  and  lurdali'pol 
Middteham,  which  together  are  larger  thiii  tlie 
county  of  Middlesex,  and  more  than  one  hun- 
dred miles  in  circumference;  wlivreat  (lie 
boundaries  conteated  by  the  lord  Wharton  and 
Mr.  Batburst,  are  notabore  tffo  or  itirwiuiles 
tiMcegt;— Fonoer  £ililMB. 


ahould  not  be  ^iven  in  eridenoe  in  uj  court 
wliataoerer  iiiilil  the  said  trial  wat  oier;  u)d 
that  Ihe  nid  tkins  of  parchment,  (beinv  opna 
the  fileb^  Tirtue  of  the  aaid  Order  of  the  fif- 
teenth of  July)  should  not  tw  allowed  ssanj 
evidence  nil  the  said  trial  fbrihspIaintiflT;  and 
that  after  the  mid  trial,  Ihe  verdict  giveii 
therein  shnuld  be  certified  and  returned  by  tb« 
court  of  Common  Pleat  into  the  Bouie  of 
Feen. 

Mr.  Squire  did  not  decline  the  (rial  af  Ibi 
iatue  abore  directed,  aa  being  conscwu  of  aDy 
ill  practices  by  himself,  or  any  othera,  orAr 
that  he  waa  not  able  to  produce  sufficient  ari- 
dence  to  proTe  that  Ihe  uid  record  is  imfte^ 
unaltered,  exact  and  eulire,  as  first  filed  in  tba 
court  of  Exchequer,  in  the  sixtMntli  jm  ail 
kiiiR  James  the  first,  (though  Mr.  Squira  coaU 
not  hut  think  that  it  wat  a  great  bardahip  lo 
make  himplRinliff  iutbesaid  aclioo,  to  put  tba 
validity  of  the  whole  record  upon  the  nid 
issue,  and  lo  oblige  him  to  take  Ihe  proof  ihwu 
of  upon  himself,  and  all  this  witliunl  biaotB- 
seut,  or  the  content  of  uthers,  who  irs  nosn 
iinmediHlely  cuncemed  in  the  preaerTatiaa  of 
the  taid  record)  there  lieing  belter  prooA,  in 
order  to  find  the  said  issue  truly  in  Ibe  affirm* 
Uive,  to  be  given  for  the  taid  record,  thaolbr 
any  one  of  the  moat  authentic  racorda  in  aiy 
of  the  courts  of  Wcatmlntler  {—  h  verily  ki- 
lieved).    For, 

I.  loadacreeoribecoortef ExdicqMri> 
rolled,  made  in  the  nineteenth  year  of  Uh 
Jamea  the  firat,  the  said  record  ts  rcciled  aM 
referred  to,  aatben  aa  record  in  llMcountf 
Eiehequer. 

II.  The  said  record  ia  entered  and  innM 
verbatim,  in  the  book  of  inrollmenta  «»f  anrrers, 
tec.  kept  in  *  public  office  at  Westminater,  ■•- 
longing  to  the  auditor  fitr  Yorkabire,  ni 
the   taid  entry   it  near  as  old  ai  tha  saU 


lordship  of  Middleham,  (about  which  only  tht 
disputes  are  between  the  lord  Wharton  and 
thesaidHr.  Balhur«t,andtheolherdcfiBMl|M4 
are  hirly  entered,  and  remain  on  record,  ia  •■ 
old  book,  kept  amongst  the  records  aftboci^ 
of  London,  and  the  tame  entry  tliara  appHn 
lo  be  made  in  the  year  1(3S8. 

IV.  INvrrs  anaent  offica  eapsea  (and  atba 
copies)  of  the  aaid  record,  and  partKolaify  tf 
the  boundaries  of  the  taid  honour  of  nirbiaiad. 
and  hirdsbip  of  Middleham,  bars  ha^  mIb^ 
and  the  same  were  extmioed  with  the  mid  i» 
curd,  when  on  iUproperfile  in  the  court  ufBfr 
chequer,  and  certifinl  to  be  true  onpiea,  il 
which  said  entrita  and  copies  do  exactly  agni 
with  the  ssid  rvcurd,  uuw  on  its  profier  Ik 
And  mureuvrr,  there  are  many  oilier  iilaaiH 
etiilrnies,  und  proola  of  the  truth,  validi^i 
and  eulirenrsa  of  thetaid  record.  ■    . 

Bui  Mr.  Squire  being  apprvhenaive  Ihatdi 
Buuse  ol  feers,  in  makint;  the  said  onlvrf 
the  iwelt'lh  of  February,  iroS,  bad  aaauoMi  t 
jtthidicliw  in  «r  origiBal  «auM,  «mU  m^  f/^ 
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he  bcliefed)  comply  with  that  order,  without  offioei  of  the  court  of  Chancery  for  the  billa 

doing  injury  to  the  rights  and  prifiieges  of  the  and  aoawera,  and  order  on  hearing,  made  in  the 

Commons  of  England ;   and,  for  that  reasooy  said  court,  between  the  lord  Wharton  and  Mr. 

did  not  think  fit  to  try  the  inue  as  directed.  Bathnrst,  had  searched  the  same  accordingly. 

New.  9,  17M.— Note,  That  at  the  fint  trial  ^  ^^  <»P"«?  «^  ^^  W«f  and  answers,  and 

at  Uie  Queen's-bench  bar  of  the  issue  directed  ^^  **"  hearing,  which  he  presented  to  the 

out  of  Chancery,  (when  the  said  record  was  "«"•*»  "^  ^*>«  tiU«  thereof  were  read :  And 

giren  in  Of  idence)  the  ferdict,  upon  full  evi-  tlao  touchmy  th«r  lordships^proceedmgs  m  the 

denoe,  was  gif  en  and  found  for  the  said  Mr.  matter  mentioned  m  the  petition  of  Mr.  Ba- 

Bathurst,  Mr.  Squire,  and  the  other  defendanU;  J^™J»  ^J"}"^^  «^  ^^"^  ""^^^^  V»?r 

yet  the  court  offchancery  (as  is  usual  where  a  >?i;J»hi|»  had  takra  upon  them  an  original  jo. 

right  of  inheriunce  U  to  be  bound)  afterwards  nsdictiwi,  in  controuling  an  order  made  by  the 

directed  a  second  trial  to  the  same  end  as  the  ^"r*  of  Exchequer,  for  the  fiimg  of  a  record 

farmer,  which  came  on  at  the  Qoeen's-bench  that  had  been  several  years  m  BIr.  Grange's 

bar  in  Michaelmas  term  last,  Nof .  «3,  1703.  ^^^^^  "*  ™  Temple. 

That  at  the  last  mentioned  trial,  the  counsel  Ordered,  That  the  consideration  of  the  said 

for   the  plaintiff,  the  lord  Wharton,  insisted  «y«f«  he  referred  to  the  committee  of  the 

Uiattheuid  Mr.  Bathurst,  and  the  other  de-  whole  House,  to  whom  the  rew^^^           rela- 

fendsnts,  could  not  give  m  evidence  the  said  *'®"J^"**  ^\xfm  of  the  said  Mr.  Bathurst,  is 

inquisition  and  survey,  (though  on  record  in  >^erred. 

the  court  of  Exchequer)  nor  any  copy  thereof,  January  27,  1704.— The  order  of  the  day 

by  reason  the  said  Mr.  Squire  had  not  tried  the  being  read,  for  the  House  to  resolve  itself  into 

issue  directed  by  the  House  of  Peers,  the  said  a  committee  of  the  whole  House,  to  consider 

twelfth  of  February,  1703.  further  of  the  report  of  the  Journal  of  the 

That  by  reason  ofthe  premisses  the  said  Air.  House  of  Lords,  and  also  of  the  petition  of 

Bathurst.  and  the  otlier  defendants,  were  de-  Charles  Bathurst,  esq.  referred  to  the  oum- 

prived  of  that  so  necessarv  a  part  of  their  evi-  mittee : 

dence,  for  the  support  of  tnetr  title  to  the  mat-  Ordered,  That  the  Serjeant  do  go  with  hii 

ters  in  question  at  the  said  last- mentioned  trial,  mace  in  Westminster- hall,  and  courts  there, 

and  so  (and  for  that  reason  alone)  kwt  their  end  court  of  Requests,  and  places  adjacent,  and 

cause,  which  otherwise  they  could  not  have  summons  the  members  there  to  attend  the  ser- 

done ;  for  that  the  said  record  (backed  with  the  vice  of  the  House. 

concurring  testimonies  of  so  many  ancient  and  And  he  went  accordingly,  and  being  re- 
credible  witnesses,  protluced  on  the  said  de-  turned, 

tVndant*s  behalf)  must  necessarily  have  con-  The  House  (according  to  order)  resolved  it- 

vinced  the  iurv  (as  some  of  them  have  since  self  into  the  said  committee  of  the   whole 

owned  and  declared),  that  the  boundaries  of  the  House,  and  after  some  time  spent  therein,  Mr. 

manora  of  Helaugh  in  Hwaledale,  and  of  Arkle-  S|ieaker  resume«l  the  chair,  and  Mr.  Freeman 

garthdale,  are  as  the  said  record  mentions  them  reiiorted  from  the  said  committee.  That  they 

to  be,  and  consequently  the  issue  and  verdict  had  come  to  some  Ilesolutions,  which  they  had 

must  have    been    found   for  the   said    Mr.  directed  him  to  report,  when  the  House  will 

Bathurst,  and  the  otlier  defendants.  please  to  receive  the  same. 

January  92,    1704.— Mr.    Ward  reported,  Ordered,  That  the  reportbe  made  to-morrow 

That  the  members  appointed  to  search  the  morning. 

Journals  ofthe  House  of  Pears  and  offices  of  j^                  1704.-Mr.  Freeman  (accord- 

•^T'*/  ^K^^'^'^ir"''  ^  to  their  proceeil-  j       ^^  ^^^^j  '^  ^^^  ^^^  ^^e  committee  of 

\^  ^l!?il""^  %T^  menuoned  in   he  pe-  ^^^  ^,^^,^.  „  j^  J  ^^  ^^^^  .,  ^„  ^^„^  ^^ 

tition  of  Charles  Bsthurst,  esq.  presented  to  the  ^„^y„  ^j.  ^^^  ;          ^^  ^^e  Journal  of  the 

House  on  Thursday   last,   had  seorched  the  n^^^-^f  Lo„Is,  and  the  petition  of  Charles 

journals  and  offices  accordmyjly,  and  he  read  3^,,,^„            ^,;^  Resolutions  which  they  had 

in  his  pbice  what  hey  found  *»;erein  and  afWr-  ,,.^,^,  ,;j,„  \;             ^^  „^^  ^          ^,,4^,^  ^^ 

wards  delivered  the  same  in  at  the  table,  where  ^3,,  j„  ^^  p.^^^^  ^^^  afterwanis  d;iivered  in 

uie  aame  was  reaii.                                 .        .  «*  •^•e  table,  where  the  same  were  reatl,  and 

Onlered,  That  the  consideration  of  the  said  (^^jji,  gome  amendments  to  the  first  of  them) 

report  be  referred  10  the  committee  of  tlie  whole  «gree<l  unto  bv  the  House,  and  are  as  follow  : 

House,  to  whom  the  conM«leralion  of  ihe  re-  Rewdve^l,  that  the  House  of  Lonls  uking 

port  made  yesterday,  relating  to  the  case  of  cognizance  of,  and  proceeding  upon  the  peti- 

Ashby  and  White,  is  reftrreil.  liou  of  Thomas  lord  Wharton,  complaining  of 

Onlered,  That  the  same  members  do  search  ^n  oider  of  the  court  of  Exchequer,  bearing 

the  olfifwi  of  the  conn  of  Chancery,  for^lie  ,|aieilie  15th  djy  of  July,  1701,  tor  filing  the 

bills  Hiiil  H««wi  TK,  anil  onler  on  hearing,  made  reconl  ot  a  aurvey  ofthe  honour  of  Richmond, 

in  the  SHul  roiirl,  Mwten  the  liinl  Wharton,  anil  lordship  of  Middleham,  in  the  county  of 

and  the  Kind  Mr.  DuthHrsi  and  others,  and  re-  York,  is  without  precedent,  and  unwarrantable, 

port  ttie  same  li»  this  House.  and  lends  in  the  subjecting  the  rights  and  pro- 

January  25,  1704.— Mr.  Denson  reported,  pert ics  of  all  the  Commons  of  England  to  aa 

That  the  lueiubers  ajipuioted  to  search  the  Ul^al  and  arbitrary  powec 
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RemWefl,  TliBt  it  m  (he  tmdeuMffd  t'lfflii  of 
all  the  stilijecta  of  EiKrUnd,  to  make  wiieh  ase 
of  the  raid  record  ts  they  mij^ht  hy  htw^  hare 
clone  before  the  said  proeeedingi  of 'the  Howe 
of  Lonls. 

After  this,  the  Houf«  of  Lonls  took  into 
eoDsideration  the  proceediii|;s  ol'the  House  of 
Commons,  and  made  the  follow  ing  Ucsulution : 

March  ar,  1704.— It  is  resoWed  and  de- 
clared l>y  the  Lonls  sfMritual  and  temporal  in 
parliament  assembled,  That  the  House  of  Com- 
mons takinff  u|ion  them  by  their  votes  to  con- 
demn a  Judjrment  of  the  House  of  Lords,  ^ven 
iu  a  cause  depending  before  this  House  in  the  last 
aefsion  of  parliament,  upon  the  petition  of  Tlio- 
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lord  Wbarton,  and  to  declare  vImI  th«  law 
is,  in  eontradirtion  to  tiM  proeaedioga  of  the 
Homo  ol'  Lords,  is  without  prceedent,  unwar- 
rantable, ami  an  umirpaiioo  o#'  a  ja4ieatniv,  la 
which  thay  have  no  sort  of  a  prrtance*. 

Mattu.  JouMOir,  Cler'  Pari*. 

'         '  ■-.■■.■      ■  »i»     ■■  I        ■■■ » 

*  iHarcA  37,  1704.— It  i«  erderail  by  tha 
Lords  spiritual  and  temporal  ia  paiiiameat  aa- 
sembled.  That  the  resi^ution  aad  declanitioB 
made  tliia  day,  with  res|>eoi  to  the  volea  of  the 
House  of  Commons,  m  robitiop  ta  ihcjudfr- 
meut  of  tliis  House,  ^ven  upon  iba  potitioa  af 
Thomas  lord  Wbarton,  the  last  aeasioo  of  par- 
liament, shall  be  forthwith  printed  and  pub* 
lished.  Matth.  JouNaoN,  Cler'  P^*. 


431.  The  Trial  of  Nathaniel  Denew,  John  Merrtak,  and 
Richard  Bri ttox,  gents,  at  the  Queen VBench  Bar,  for  an 
Assault  and  Conspiracyi  with  an  Intent  to  Woti^nd  and  Beat, 
&c.  William  Colepeper,*  esq.  before  the  Lord  Chief  Justice 
Holt:  2  Anne,  a.  d.  1704.  [Published  (from  the  Trial  takea 
in  Short  Hand)  by  Mr.  Colepeper.] 


Queen's- Bench  Feb.  14, 17D4. 

The  QucEN,  PlaintifT,  againtt  Denew,  and 
others,  Defendants. 

After  ProcUmation  made  for  silenee,  the 
Jary  was  sworn,  whose  names  ara  as  follow : 
Richard  Bealint;,  Thomas  Dodd,  John  Milhi, 
Robert  Ronrera,  John  Norton,  Jobu  Wiseman, 
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*  1  conjecture  this  Air.  William  Colepeper 
was  the  cliairmaa  of  the  quarter  sessions  at 
Maidstone,  which  drew  up  the  famous  Kentish 
Petition,  of  which  Kcnnett  ipvas  the  ibllowiog 
acoouQt: 

'<  The  nation  by  this  time  began  to  be  in  a 
bi^h  terment,  and  the  {leople  f^nerally  dis- 
likad  the  prooeedinga  of  the  ComaDM)ua.  A 
bold  tastimony  of  it  was  given  in  the  county  of 
K«nt,  whara  a  Patitioa  waa  drawn  up  in  tliis 
form : 

*  *  The  HumUe  PmriQii  of  tlie  Gentlemto, 

'  Justices  of  the  Peace,  Grand  Jmy>  And 

*  other  Freeboldersi  at  the  General  doarier 

*  Messioas  of  the  Peaoe,  holden  at  Maid- 

*  atoaa,  the  S9th  af  April,  in  Iha  ISth  vaar 

*  of  the  reign  of  our  sovereign  lord  vVil- 
'  liam  3,  over  England,  &c. 

"  *  We  the  gentlemen,  justices  of  the  peace, 

*  grand  jury,  and  other  freeholders,  at  the  ge- 

*  neral  quarter  sessions  at  Maidstone  in  Kent, 

*  deeply  concerned  at  the  dangerous  estate  of 

*  this  fcini^dom,  and  of  all  Europe ;  and  consi* 

*  derintif  that  the  fate  of  us  and  our  posterity 

*  depends  upon  the  wisdom  of  our  representa- 

*  tives  in  partiaoiant,  think  ourselves  bound  ia 

*  duty  humbly  to  lay  b«fon  this  howmnbia 

a 


Richard  Davison,  Simon  Smilh,  Edward  Ben* 
net,  Andrew  Cook,  John  Ilenly,  Joho  Cleave. 

Prockunation  was  made  for  all  oonfiemad  ia 
the  trial  to  appear. — ^Then  tha  inilictinaaft  was 
read  as  falkiws : 

■  Midd'  If.  The  Jurors  for  oar  aovam^ 
*laily  the  queen  present.  That  Withaairi 
<  Denew,  late  of  the  parisii  af  Si.  CIcmfiit 

'  House  the  conseqaeaea,  in  this  oonjuDdnre^ 

*  of  your  speedy  rasolotion,  aod  Bioai 

*  endeavour  lu  answer  the  gicat  trual 
'  in  you  by  your  ouantry. 

**  *  And  in  regard,  that  from  the 
'  of  all  ages  it  is  manilnt,  no  natMNi'  can  lie 

*  great  or  happy  without  union ;  we  hapa,  ibat 
'  no  pretence  w'bataoever  shall  be  aUe  ta  oesis 
'  a  misunderstanding  among  oiinalvea»  or  the 

*  least  diUruat  of  his  asost  saered  mniiatj ; 
'  whose  great  actions  for  this  nation  are  wik 

*  in  the  hearts  of  his  subjecta,  and  oan  new 

*  without  the  blackest  ingratitude  be  ibt)got 

**  *  We  most  hnmbly  implore  thia  honouraUs 
'  House  to  have  regard  to  the  voica  af  the  pea- 

*  pie,  that  our  rdigioa  and  saftty  may  ha  cf- 

*  factually  provided  for ;  that  your  layal  ad* 

*  dresses*  nsay  be  turned  into  bula  af  aopply ; 

*  and  that  his  moat  sacred  majesty  (wbaaa  pia- 

*  pitious  and  unUemtshed  reign  over  us  as 
'  pray  God  long  to  oontinue)  may  be  enabled 

*  poweriully  to  assist  his  allies'  bafaiv  it  ii 
*too  late.— And  your  patilioneta  ahall 

*  pray,  Ace" 

'*  Signed  by  the  Deputy  lieotenitBU 

*  there  preset,  ahove  SO  Justicea  of 
« the  ^eaoe,   aU  tlw  Orand-Jnty, 

*  and  other  Fiasholdew^AMHiwfi,* 
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*  Danes,  id  the  coanty  aforesaid,  g^nt.  John 

*  MerriaiD,  late  of  tbat  parish,  in  the  said 

*  county,  gent,  and  Richard  Britton,  late  of 
'  the  same  parish,  in  the  same  county,  gent. 

'<  This  PetitioD  was  boldly  delit ered  to  the 
House  on  Nay  8th,  and  itr.  William  Cole- 
ne|K9r,  Mr.  Thomas  Colepeper,  Mr.  Da?id  Pole- 
nill,  Mr.  Justinian  Champney,  and  Mr.  Wil- 
liam HamiltoD,  being  called  in,  owned  the  Pe- 
tition at  the  bar,  aiM  their  bands  to  the  same. 
Then  they  withdrew,  and  the  Petition  being 
read,  the  House  resoWed,  '  That  the  aaid  Pe- 

*  tition  was  scandalous,  insolent  and  seditious, 

*  tending  to  destroy  the  constitution  of  pariia* 

*  ments,  and  to  subvert  the  established  go? ern- 

*  ment  of  these  realms.'    And  then  ordered, 

*  That  all  those  gentlemen  should  be  taken 
« into  custody,  as  guilty  of  promoting  the  said 

*  Petition.*  And  on  >fay  14,  the  House  being 
inf»rmed,  that  Blr.  Thomas  Colepeper  had 
made  his  escape ;  and  that  the  rest  of  the  per- 
sons committed  did  behave  theroselfes  disor- 
derly; the  Serjeant  was  called  in,  who  ac- 
quamted  the  House,  That  the  said  Mr.  Cole- 
peper had  upon  Saturday  last  made  his  escape, 
and  that  some  of  the  others  bad  threatened, 
and  he  was  apprehensife  of,  force  to  rescue 
them ;  and  prayed  the  direction  of  the  House 
concerning  them:  whereupon  the  House  or- 
dered them  to  be  delifered  prisoners  to  the 
Gatehouse ;  and  agreed  to  address  his  majesty 
to  issue  bis  proelamation  for  apprehending  Mr. 
Colepeper;  and  for  putting  out  of  the  commis- 
sions of  peace  and  lieutenancy  such  of  the 
others  as  were  in  any  of  the  said  commissions. 
But  Mr.  Colepeper  made  a  voluntary  surrender 
of  himself,  and  was  confined  with  his  neigh- 
bours. 

*<  This  imprisonment  of  the  Kentish  peti- 
tioners did  but  inflame  those  people  who  were 
before  warmed  against  the  proceedings  of  the 
Commons.  And  it  pre  occasion  to  a  libel, 
entitle«l,  '  A  Memorial  from  the  Gentlemen, 

*  Freeholders,  and  Inhabitants  of  the  counties 

^  of ,  in  behalf  of  themselves  and  many 

■  thousands  of  I  lie  good  People  of  England.' 
This  was  sent  to  the  Speaker  in  a  rery  insolent 
letter,  charirtng  and  commanding  him  in  the 
name  of  200,000  Englishmen  to  deliver  it  to 
the  Himse  of  Commons.  It  began  with  a 
preamble  falling  into  this  maxim,  ^  Whatever 

*  power  is  abcive  law,  is  burtliensome  and  tyran- 

*  nical,  and  may  be  reduced  by  extrajudicial 

*  methods.*    Then  it  charged  the  House  with 
llegal  and  unwarrantable  practices  in  fifteen 
particulars ;  of  which  the  three  first  were  as 
followeth : 

*^  *  I.  To  raise  funds  for  money,  and  declare 

*  by  borrowing  clauses,  that  whosoever  ad- 

*  vances  money  on  those  funds,  shall  be  rcim- 
«  bursed  out  ot  the  next  aids,  if  the  funds  fall 

*  short ;  and  then  give  subsequent  funds,  with- 

*  out  transferring  the  deficiency  of  the  former, 
«  is  a  horrible  cheat  on  the  sul>|ect  who  lent  the 

*  money,  a  breach  of  public  faith,  and  destrnc- 
<  tive  to  the  lionour  and  credit  of  parliamtnts.— 

VOL.  XIV, 


being  fighters,  swonNmen,  ami  dlslnrhrrs 
of  the  peace,  and  skilfii!  and  vi-rssd  in  lii^ht- 
ing  duels,  on  the  Qlst  day  of  Aii^u<t,  in  the 
second  year  of  the  rci:rii  of  our  so\ri'eig;ii 


H.  To  imprison  men  who  are  not  youruirn 
members,  by  no  proceeiliny^  but  a  vote  of 
your  own  Aouse,  and  to  continue  them  in 
custody  sinr  (/ie,  \%  illegal,  a  notorious  breach 
of  the  liberty  of  the  iieople;  sc-tting-  up  a  dis- 
pensing power  in  ine  House  of  Commons, 
which  vonr  fathers  never  pretended  to ;  bid- 
din*^  defiance  to  the  Habeas  Corpus  Act,  which 
is  the  bulwark  of  fiersonal  liberty;  destructive 
of  the  laws,  and  betraying  the  trust  reposed 
iu  you.  The  king  being  at  the  same  time 
obliged  to  ask  you  leave  to  continue  in  cus- 
tody the  homd  assassinators  of  his  person. 
[See  the  Case  of  Bernanii  and  others,  vol.  13, 
p.  7591. — *  III.  Committing  to  custody  those 
'  gentlemen,  who  at  the  command  of  the  peo- 

*  pie  (whose  servants  you  are)  came  in  a  peace- 
'  able  way  to  put  you  in  mind  of  your  duty, 
'  is  illegal  and  injurious ;   destructive  of  the 

*  subject's  liberty  of  petitioning  for  redress  of 

*  grievances,  which  has  by  all  pariiaments  be* 

*  fore  you,  been  acknowledged  to  be  their  un- 
'  doubted  right.* 

**  Afler  the  enumerating  twelve  other  parti- 
culars, the  Memorial  proceeds  to  a  Claim  of 
Right,  under  seven  heads ;  of  which  the  three 
former  run  thus : 

**  *  We  do  hereby  claim  and  declare,  I.  That 
it  is  the  undoubted  right  of  the  people  of  Eng- 
land, in  case  their  representatives  in  {parlia- 
ment, do  not  proceed  acconling  to  their  duty 
and  the  ncople's  interest,  to  inform  them  of 
their  dislilce,  disown  their  action<<,  and  to  direct 
them  to  such  things  as  they  think  fit,  either 
by  petition,  address,  proposal,  memorial,  or  any 
other  peaceable  way .  II.  That  the  House  of 
Commons  separately,  and  otherwise  than  by 
bill  legally  passed  into  an  act,  have  no  legal 
]K>wer  to  suspend  or  dispense  with  the  laws  of 
the  land,  any  more  than  the  king  has  by  his 
prerogative.  III.  That  the  House  of  Commons 
nave  no  legal  power  to  imprison  any  person,  or 
commit  them  to  custMlyofseijeants,  or  other- 
wise (their  own  members  excepted)  but  ought 
to  address  the  king  to  cause  any  person  on 
good  grounds  to  be  apprehended  ;  which  per- 
son so  apprehended,  ought  to  have  the  benefit 
of  the  Habeas  Corpus  act,  and  be  fairly  brous^ht 
to  trial  by  due  course  of  law.* — After  other 
claims,  it  concludes :  '  Thus,  gentlemen,  you 
have  your  duty  laid  before  you,  which  it  is 
hoped  you  will  think  of:  but  if  you  continue 
to  negiect  it,  you  may  expect  to  oe  troate<l  ac- 
cording to  the  resentments  of  an  injured  nation ; 
for  Englishmen  are  no  more  to  be  slaves  to 
pariiaments,  than  to  kings.  Our  name  is  Le- 
gion, and  we  are  many. 
"  A  numlier  of  prudent  sober  men,  who  did 
not  approve  of  the  wording  or  way  of  sending 
this  Memorial,  were  apt  to  think  the  aoliject- 
matter  of  it  for  the  roost  part  true  and  reason- 
able: and  the  Tcry  court  of  aldermen  and  com- 
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*  Uuly  Ainie,  by  Ibe  grmce  of  God,  of  England, 
« ScoUaDd,  France,  and  Ireland,  queen,  de- 
mon council  of  tbe  city  of  I^ondon  were  rery 
8car  to  tlie  /poinin^  iu  to  lome  public  declara- 
lion  of  the  same  effect,  tbough  more  modestly 
to  be  expressetl.  Tbe  Commons  were  ex- 
tremely incensed  at  tbe  Legion  Paper,  but 
would  not  descend  to  a  particular  censure  of  it. 
It  was  tbotigbt  sufficient,  tbat  a  complaint  was 
made  to  the  House,  of  ewlearours  to  raise  tu- 
mults and  seditions,  in  order  to  disturb  the  pub- 
lic affairs ;  and  a  Committee  was  appointM  to 
draw  up  an  address  to  be  preaentecl  to  bis  ma- 
jesty, humbly  to  lay  before  him  the  endearours 
of  several  ill -disposed  persons,  to  raise  tumults 
and  seditions  in  the  kingdom ;  and  humbly  to 
beseech  his  majesty,  tbat  be  will  provide*  for 
Ibe  public  peace  and  security." 

Ralph  says :  "  A  dissention  between  tlie 
two  Houses,  which  had  been  apparently  be- 
•poke,  was  not  likelv  to  have  so  <|uick  an  ope- 
ration as  the  bespeakers  of  it  desired :  it  was, 
therefore,  thought  expedient  to  try  whether  a 
flame  might  not  be  kindled  aoBOD|^  the  peo- 
ple, bv  the  help  of  some  political  combuHtibles 
artfully  scattered  amongst  them  :  the  quarter- 
sessions  for  the  pesce  was  to  be  held  for  tbe 
county  of  Kent  at  Maidstone,  on  the  S9th  of 
April ;  and  proper  ci^re  had  been  preriouslv 
taken,  to  create  such  a  disposition  in  the  minds 
of  the  veomanry,  9cc  of  those  parts,  as  should 
be  suAcienlly  farourable  to  any  snch  experi- 
neut.  This  appeared  by  an  expression  fami- 
liar in  their  mouths,  to  wii,  tliat  ^  they  had 

*  sown  their  corn,  and  the  French  were  com- 

*  ing  to  rrap  it.'  Mr.  Colcpeper,  though  ab- 
sent, (where  or  on  what  account,  is  not  speci- 
fied) was  chosen  chairman  ;  and  his  brethren, 
we  are  tolil,  paid  bim  such  unusual  rcs|>eGt, 
tliat  I  hey  kept  the  chsir  empty  for  several 
hours,  that  it  might  be  filled  by  none  but  him  : 
at  last,  however,  he  arrived  ;  and  having  taken 
his  place,  the  plot  began  to  open  :  for  ue  may 
■afely  say,  that  such  moveinenis  as  that  we 
are  now  treating  of,  are  not  spontaneous :  cer- 
tain freehtddcrs  came  into  court,  and  called 
upon  tbe  cbainnan  to  make  some  application  to 
liarliament,  in  order  to  set  forth  the  apprehen- 
sions of  the  people :  tbe  chairman  refers  them 
to  the  grand  jury  :  tlie  grand  jury  adopt  the 
motion,  and  call  upon  tlie  chairman  to  induce 
Ibe  bench  to  concur :  the  chairman  takes  this 
office  upon  him  :  the  bench  agree,  and  desire 
die  chairman  to  draw  up  a  proper  petition : 
what  he  writes  they  approve,  as  also  tlie  grand 
jury,  who  sign  it,  as  we  are  left  to  underhand, 
one  and  all :  S3  justices  set  their  bands  next, 
snd  then  every  other  man  whom  they  could 
press  into  the  service,  during  several  days  aAer : 
On  the  6tb  of  May,  Mr.  Colepener,  his  brother 
Mr.  Thomas  Cofepeper,  Mr.  David  Polehill, 
Mr.  Justinian  Cbampoeys,  and  Mr.  William 
Hamilton,  as  deputies  for  Uie  rest,  delivered  it 
to  sir  Thomas  Hales,  one  of  the  knights  of  the 
Abire,  to  be  by  him  presented  to  Ihs  House : 
but  be  having  oonittlted  some  other  iD«nhera 


*  fender  of  the  ftith,  &c.  did,  in  the  pariah  of 
«  Clement  Danes  in  tbe  said  county  of  Midd.9 

upon  it,  and  finding  it  was  likely  to  give  great 
offence  to  tbe  House,  desired  10  be  excused : 
upon  which  Mr.  Meredith,  liis  colleague,  ofli- 
ciously  undertook  what  the  other  bad  declined, 
and  on  tbe  7 lb  did  present  it  accordingly,  under 
tbe  ibilowing  precaution,  which  the  presenter 
thought  fit  to  take,  (when  tbe  House  ordered* 
Tbat  tbe  said  pelitiuu  should  be  bruuglit  up  to 
tbe  table ;)  namely,  the  signify  ii^,  that  several 
of  the  gentlemen  who  signed  it,  were  at  tho 
door  ready  to  own  tlie  same:  upon  which,  the 
next  order  was  for  their  admission ;  and  being 
admitted  accordingly,  they  sc-vcraUy  did  own 
the  said  |ietition,  and  their  bauds  to  the  same. 

'^  They  were  then  ordered  to  withdraw,  end 
tbe  petition  was  read. 

**  As  this  was  uianifestly  a  charge  rather 
than  a  petition,  iusolently  and  impertioeDtlj 
delivered  iu  the  uame  of  ihe  people ;  and  esg 
ill  orderl^r  times,  it  was  never  known  tbat  any 
branch  of  tbe  legislature  hail  ever  been  so  deli- 
bei-ately  and  formally  affronted  before,  it  could 
not  but  excite  a  suitable  indignation  in  the 
House. 

**  Formerly,  when  parliaments  were  under 
a  W  biggish  dircctiou,  they  hail,  in  so  many 
words,  refused  to  graut  tbe  king  a  supply,  un- 
less they  were  made  acquainteil  with  bis  al- 
liances :  they  had  both  censured  and  impeach^ 
ed  bis  ministers :  they  had  committed,  without 
mercy,  Hhoever  had  presumed  to  arraign  tlietr 
prouMHlings :  they  had  even  insisted  on  new. 
modelliug  tbe  succession  :  and  they  would  bear 
of  nu  temperament,  though  any  tem|»eraraent 
whatsoever  had  from  time  to  time  been  offered 
to  them  from  the  throne :  during  which  whole 
interval,  opposition  seemed  to  constitute  the 
sum  of  parlUiineuLary  merit;  and  any  maa 
w  ho  bad  recoiumeniM  union,  wouUl  have  heea 
brandeil  as  a  traitor  to  his  country. 

**  And  yet  the  Tories  who  had  been  so  brand- 
ed  at  that  time,  for  adhering  to  the  preroga- 
1  live,  and  who  had  now  followed  in  all  things 
I  the  {lopular  pattern  set  them  hy  the  Whigs, 
(except  in  clamouring  for  a  war  with  France) 
were  now  to  be  rim  down  by  tbe  populace  for 
thut  very  reason. 

"  lint  however  unjustly  treated,  and  justly 
provoked,  they  would,  perhaps,  have  acted 
more  prudently,  in  throwing  the  Kentish  peti« 
lion  with  contemptover  tlie  bar,  and  dismissing 
the  pethioners  with  such  a  reprimand  as  their 
folly  and  arrogance  deserved,'  than  in  proceed- 
ing against  them  as  the  hot-heads  of  the 
House  resolveil  to  do,  with  all  the  seventy  is 
their  power. 

**'  it  seems,  however,  tbat  some  of  the  mem* 
bers  did  endeavour  to  moderate  matters^  by 
coming  out  to  the  (lotitioaers  during  the  de* 
bate,  and  persuading  them  to  make  some  soch 
submission,  as  might  recommend  them  to  Iba 
clemency  of  tbe  House:  but  the  vanity  of  be- 
ing  held  men  of  consequence  in  tbe  state,  had 
taEeo  snch  possession  of  them,  that  they  ooold 
be  brought  to  make  no  other 
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*  unlawfutlj,  clandestinely,  dcTilishly,  wicked- 

*  1y,  and  iiialicioutly,  under  pretence  of  dis- 

*  Cord,    strife,    and    contention    between    sir 

what  follows,  which  they  sent  in  to  the  House 
in  writin|(,  by  the   said  members;    to  wit: 

*  We  are  humbi}'  oro*Hnion,that  it  is  our  ri^ht 

*  to  |)etition  thi^  honourable  House,  according 

*  to  the  statute  of  13  Car.  3.     And  as  to  the 

*  matter  of  the  petition,  we  declare  ue  intend 

*  nothing  ofTensirt;  to  this  honourable  House.* 

"  This  not  proving  satisfactory,  it  was,  on 
the  issue,  resolved,  without  a  division.  That 
the  said  petition  was  scandalous,  insolent  and 
seditious,  tending  to  destroy  the  constitution  of 
parliaments,  and  to  subrert  the  established  go- 
Temment  of  this  realm  ;  as  also,  that  the  said 
presenters  of  it  should  be  taken  into  the  custody 
of  the  Serjeant  at  arms  ;  which  was  done  ac- 
cordingly ;  and  wherein  beharing  rudely,  they 
were  as  rudely  treated,  till  the  House  afler- 
wanls  thought  fit,  on  the  complaint  of  the  said 
Serjeant,  to  send  them  to  tiis  Gate- house  ; 
which  was  carried  on  the  question  by  169  f  oices 
against  93." 

Burnet  says :  *<  The  disposition  to  blarae  the 
slowness,  in  which  the  House  of  Commons 
proceeded,  with  relation  to  foreign  aflfairs,  and 
the  heat  with  which  private  ouarrels  were  pur- 
sued, began  to  spread  itself  through  the  whole 
nation.  Those  of  the  county  of  Kent  sent  up 
«  petition  to  the  House,  desiring  them  to  mind 
the  public  more,  and  their  private  heats  less, 
and  to  turn  their  addresses  to  the  king,  to  bills 
of  supplies,  to  enable  him  both  to  protect  the 
nation,  and  to  defend  our  allies.  This  was 
brought  up  by  some  iiersous  of  quality,  and 
was  pri'sented  hy  them  to  the  House :  but  it 
was  looked  on  as  a  libel  on  their  proceedings ; 
and  the  gentlemen,  who  brought  it  up,  were 
sent  to  prison  ;  where  thev  laj^  till  the  proro- 
gation, out  they  were  much  visited  and  treated 
as  confessors.  Tiiis  was  highly  censured  ;  it 
was  said,  the  Commons  were  the  creatures  of 
the  people,  and  u}Mm  all  other  occasions,  they 
used  to  favour  and  encourage  petitions :  this 
severity  was  condemned  therefore  as  unna- 
tural, and  without  a  precedent :  it  was  much 
questioned,  whether  they  had  really  an  autho- 
rity to  imprison  any  except  their  own  mem- 
hera,  or  such  as  had  violated  the  privilege  of 
their  House:  hot  the  party  thought  it  was 
convenient,  by  such  an  unusual  severity,  to 
discourage  others  from  following  the  example 
set  them  hy  those  of  Kent :  for  m  design  was 
kid  to  get  addresses  of  the  same  nature,  from 
all  parts  of  the  kingdom,  chiefly  from  the  city 
of  London.  The  ministers  represented  to  the 
Idng,  what  an  indignity  this  would  be  to  the 
House  of  Commons ;  and  that,  if  he  did  not 
discoorage  it,  he  raiglit  look  fbr  unacceptable 
things  from  them.  It  might  rather  diseou- 
nge,  than  give  heart  to  oar  allies,  if  they 
•honld  see  such  a  dmointing,  and  both  city  and 
eountry  in  an  opposilioa  to  tne  House  of  Coin 
near}  ■one  went  iRiuiBUDtylitbt 


George  Rook,  knt.*  one  of  her  majesty's 
most  honourable  privy  council,  and  William 
Colcpepor,  esq.  then  an<l  More  moved,  had, 
and  being,  consult,  machinate,  propose,  and 
intend,  anti  did  among  themselves,  and  others 
to  the  Jurors  unknown,  confederate  and  con- 
spire, and  each  of  them  did  machinate,  pro* 
posr,  and  intend  4o  beat,  wound,  and  evilly 
tn>ut  the  said  William  C'ole|ie|»er,  and  him 
the  said  William  Cole|>eper,  either  by  duel  or 
assassination,  feloniously  and  maliciously  to 
kill  and  murder :    And  that  afWrwards,  that 
is  to  sa^-  on  the  21st  of  August,  in  the  year 
aforesait),  al»out  the  hour  of  tea  in  the  fore- 
noon of  the  same  day,  in  the  pariMh  and 
county  aforesaid,  the  said  William  Colejieper 
being  in  the  peace  of  God  and  the  queen, 
came  the  said  Nathaniel  Deiiew,  with  fui-ce 
and  arms,  and  hiiig  in  wait  of  his  maSice 
fore-thought,  ami  assault  p!enieilit:ited,  then 
and  there  otTeretl  himself  to  fiirht  a  mortal 
duel,  in  behalf  (as  he  said)  of  the  said  sir 
George  Itook,  against  the  said  William  Cole- 
peper ;    and  with  threatening,  spiteful,  and 
opprobrious  words  then  and  there  daringly, 
wickeilly,  maliciously  and  lehemenily  urs^ed, 
provoked,  and  stirred  up  the  said  William 
Colepeper  to  fight  with  him  the  said  mortal 
duel ;  and  that  aOer wards,  that  is  to  say,  on 
the  5ISd  day  of  the  said  month  of  August, 
in  the  year  aforesaid,  about  nine  o'clock  in 
the  morning,  in  the  parish  aforesaid,  the  said 
William  Colepeper  being  in  the  peace  of 
God   and  the  queen,  then  came  the   said 
Richard  Britton,  with  force  and  arms,  malice 
fore-thought,  and  assault  premeditated  ;  and 
then  and  there  oiTered  himself  to   fight  n 
mortal  duel,  in  behalf  (as  he  said)  of  the  saif| 
sir  George  Hmik ;  and  with  threatening  words, 
daringly,  wickedly,  muliciously,  and  vehe- 
mently urged,  provoked,  and  stirred  up  the 
said  William  Colepeper  to  fi^ht  with  him  the 
said  mortal  duel ;  and  that  the  said  Nathaniel 
Denew,  and  John  Merriam,  on  the  same  93d 
of  August,  in  the  year,  and  in  the  parish 
aforesaid,  with  force  and  arms,  with  malice 
fore- thought,  by  lying  in  wait,  and  preme- 
ditated murder,  assaulted  him  the  said  Wil- 
liam Colepeper ;     and   with   drawn  swords 
sharply,  crtielly,  and  with  all  their  strength 

men  of  the  city,  to  divert  it,  yet  with  all  this  it 
came  so  near,  fur  such  an  address,  in  a  com- 
mon council,  that  the  lord  mayor's  vote  turned 
it  fbr  the  negative;  so  that  fell." 

*  When  Mr.  Colepeper  stood  for  knight  of 
the  shire  for  Kent,  sir  George  Rook  vigor- 
ously opposed  him,  and  wrote  letters  to  some 
of  the  Freeholders  of  that  county,  iui|)ortinfl|, 
■*  That  he  hoped  they  wouhl  not  give  iheir 
votes  fbr  a  roan  who  had  carrie«l  un  a  petition 
(Mr.  Cotepeper  being  one  of  the  Kentish  pe- 
titioners) that  had  Imi  deemed  scaudaloiiSi 
insolent,  and  seditions,  by  an  £iigli»h  parlia- 
ment*' Thw  was  the  first  occasion  of  thi 
quwd  kctwMB  tlMBi.    Fonncr  JSditien. 


9033 


2  ANNE. 


Trial  t^Nalhatdd  Dtneu  and  oAtrtf 


[904 


*  tried,  aDd  lon"^  cootrnded  to  wound,  kill,  and 

*  murder  htm:    and  unless  the  said   William 

*  liiul  strenuously  and  with  rouras^e  defended 
'  himself,  and  had  been  scaikonably  rescueil  by 

*  aeveral  of  her  innjesty  *s  subjects,  at  that  time 

*  interposing^  between  them,  they,  the  said 
'  Nathaniel  Denew  and  John  Merriam,  had 

*  then  and  there  feloniously,  voluntarily,  and 
'maliciously  killed  and  murdered  him;   and 

*  that  tlie  suid  Nathaniel  Denew,  John  Mer- 
'  riam,  and  Robert  Britton,  committeil  other 

*  enormities  to  the  said  Uilliam  Cole|>er>er,  to 
*the  ^ierous  damage  of  the  said    William 

*  Colejieper,  the  dani^tr  of  bloodshed  and  mur- 

*  der,  to  the  i^reat  scandal  and  infamy  of  the 
'  said  sir  Geor^  Rook,  bein&;  one  of  her  ma- 
'  jesty's  most  honourable  pri%y  council  atbre- 

*  saidf,  in  contempt  of  the  quet* n  and  her  laws, 

*  to  the  eril  example  of  all  others  in  the  like 

*  case  offending,  and  a^piinst  the  peace  of  the 

*  said  queen,  her  crown  and  dignity.' 

After  which,  Mr.  Serjeant  Darnell  begin, 
and  opened  for  the  queen. 

Ser|.  Darnell.  If  your  lordship  please,  I  am 
counsel  in  this  cause  for  the  queen,  and,  my 
lord,  it  is  an  indictment  that  is  brought  against 
the  defendants ;  it  is  for  a  very  s^reat  insolence 
and  assault,  in  setting  upon  Mr.  Colepeper, 
and  designing  to  take  away  his  life:  and 
truly,  my  lord,  it  is  a  very  extravagant  tres- 
i)as8  as  1  have  met  with.  The  gentlemen  pre- 
tend to  slielter  their  ill  designs  against  Mr. 
Colepeper  under  the  name  of  a  very  great  and 
ivortby  person,  sir  George  Rook ;  they  pre- 
tended they  came  upon  his  account  to  quarrel 
with  Mr.  Cole}H*|ier ;  truly  for  him  they  would 
uiiarrel  with  Mr.  Colepeper.  My  lord,  Air. 
Colepeuer  told  them,  that  if  sir  George  Rook 
bad  taken  any  thing  ill  of  him,  he  knew  he 
was  a  gentleman  of  quality  and  worth,  and 
would  acquaint  him  with  it  himself,  or  he 
would  speak  with  sir  George  Rook  about 
it.  The  gentleman  that  came  to  bim  was  a 
kiml  of  master  of  defence,  and  upon  all  occa- 
sions hath  his  sword  reaily  at  any  man's  ser- 
vice ;  one  would  wonder  at  his  coming  so 
roughly  upon  a  groundless  mistake,  for  he  had 
nothing  against  Mr.  Colepeper ;  and,  my  lord, 
tiie  gentleman  with  some  surly  language  letl 
liipn ;  and,  my  client  was  jealous  truly  what 
inight  be  the  event  of  this  kind  of  proceeding. 
Tliough  Mr.  Colepeper  is  known  to  be  a 
man  that  will  not  be  afraid  of  any  man  of 
honour  whatsoever ;  and  tbattbcy  hate  had^ 
sufficient  experience  of  upon  occasion.  My 
kutl,  upon  tnat,  Mr.  Colepeper  thought  it 
proper  however  to  eoquire  a  little  into  this 
niauer,  and  went  to  wait  upon  sir  George 
Ilook,  sod  know  if  there  was  any  thiog  real 
in  it,  that  he  had  occasion  to  take  iU  from  him ; 
bat  he  could  not  imagine  any  thing,  but  the 
groundless  pretence  these  gentiemeo  had. 
One  of  them  told  him  at  Windsor,  Mr.  Cole- 

Eeper  asked  how  sir  Geoive  Rook  did,  or  where 
e  was  ?  A  question  which  any  man  might 
ask  without  any  offence  certainly  to  the  wmd ; 
0US  they  dkl  fratead  to  allq;«  agaiart  biin; 


( the  manner  of  the  qnostioo,  that  was  the  thia^ 
was  taken  notice  of,  as  if  a  man  should  say^ 
how  does  such  a  man  do  ?  And  ha  could  not 
spenk  this  without  an  affront;  it  is  ftry  extra- 
ordinary indeed !  But  Mr.  Colepeper  had  ffftat 
reason  to  lielieve  there  was  a  design  upon  bins  ; 
and  he  found,  that  there  were  two  or  threa 
persons  that  are  gentlemen,  that  do  make  use 
of  their  swonis  upon  occasion ;  and  tbey  ara 
now  defendants  in  this  cause ;  and,  ny  kird, 
Mr.  Colepeper  finding  himself  beset  Tsry  plaia- 
ly,  and  havintf  notice  by  seversi  ktten  from 
his  relations,  that  there  'were  several  pcapley 
that  were  this  gentlemsn*s  aoquaintanea,  that 
were  hunting  after  him,  he  began  then  to  look 
about  him,  as  every  prudent  man  waalddo; 
every  prudent  man,  though  never  so  brave,  will 
take  care  nut  to  be  murdered ;  and,  my  lord^ 
u|M)n  this  he  did,  I  think,  walking  along  tha 
street,  meet  with  this  same  Mr.  Denew,  who 
began  to  be  rough  w  ith  him :  Mr.  Denew,  says 
Mr,  Colepeper,  you  know  you  are  a  nun  thai 
is  known  to  be  skilful  at  your  weapons,  and  if 
you  are  resolve<l  to  fight,  pray  lay  aside  yoar 
cane,  says  he ;  and  if  you  will  run  me  throiigb^ 
as  you  talk,  pray  lay  aside  your  cane.  No, 
says  he,  aud  takes  hia  cane,  and  was  going  to 
strike  Mr.  Colepeper ;  wiih  that  Mr.  Colepefisr 
thought  it  time  to  draw,  and  Mr.  Denew  he 
drew,  and  they  had  about  half  a  score  iiasssa 
at  one  another ;  and  this  gentleman  of  defcooa 
had  not  at  least  more  skill,  or  more  coaraga 
than  Mr.  Colepep<T,  but  he  thouirht  fit  to 
throw  down  his  sword,  and  rub  off  in  the  crowd  ; 
and  Mr.  Merriam  was  with  him ;  and  for  an 
honourable  retreat,  says  he,  Mr.  Colepeper 
must  have  care  how  he  manages  his  tongtie, 
how  he  talks ;  this  he  would  pretend  to  the 
mob  as  a  reason  of  his  setting  upon  Mr.  Cole- 
peper. My  lord,  we  shall  shew  to  yuiir  lord- 
ship, at  several  times  these  persons  have  de- 
signed and  endeavoured  to  set  upon  Mr.  Cole- 
peper, they  had  pretendofl  to  cliallenge  hiin 
upon  their  own  account ;  at  first  it  was  upoa 
the  account  of  sir  George  Rook,  as  they  pre- 
tended ;  then,  my  lord,  they  came  to  bim 
again :  I  have  aiioken,  says  Mr.  Colepeper,  to 
sir  George  Rook,  and  you  have  nothing  to  do 
to  meddle  in  this  matter.  How !  says  Deoew, 
the  affront  is  to  me :  To  yon !  says  Mr.  Cole- 
peper, how  is  thst  ?  Why  you  talked,  says  be, 
too  loud  for  me.  This  man  of  courage,  if  a 
man  does  not  talk  to  please  him,  he  is  angry  at 
the  talk,  and  will  fignt  him,  and  Merriam  was 
upon  the  same  terms;  and  if  sir  Geoi^  Rook 
was  satisfied,  yet  however  they  roust  hata 
satisfaction ;  and  there  were  twenty  mora  ef 
them  that  were  friends  and  depeodants  upon 
sir  George  Rook,  that  bsd  that  esteem  of  him, 
that  they  wouki  make  him  know  hinmelf ;  and 
he  must  fight  them  all,  or  be  insulted.  My  lord, 
this  has  been  the  behavnur  of  tbepa  meH»  and 
my  client  u  forced  to  make  this  mattsr  piiblie» 
aiid  hath  made  a  prosecutioii  agaiast  themo 
and  no  man  as  stout  as  HerculM  will  anft* 
himself  to  be  murdered,  or  set  u|Mm  by  tweaty. 
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cane,  and  clrnibc  not  but  Ilia  ganUemenof  tba 
Jury  wiU  do  us  right. 

Mr.  Colepeper  twom. 

Qmn.  Fray,  Sir,  will  vou  «? e  my  lord  and 
the  jury  ao  account  of  this  wliole  matter,  and 
of  theae  Kcntlemeu  the  dctedaota,  Mr.  Deoew, 
Alerriam  aod  Brittoa  P 

CoUptptr,  Bly  lord,  upon  the  11th  of  July 
last,  1  iliiok  it  wai,  I  waa  attending  at  Windaor, 
having  busineasi  before  the  queen  and  her  coun- 
cil; there  was  a  gentleman,  who  1  undentand 
is  since  gone  to  America,  one  colonel  Seymour : 
I  having  business  there,  and  there  bein^  an 
express  come  from  the  fleet,  I  inoffensively 
asked  where  sir  George  Rook  was,  and  how 
he  did  ?  He  could  not  tell ;  but,  says  he,  here 
was  sir  Jacob  Banks  just  now,  he  could  give 
me  a  particular  account :  No,  I  told  him,  I 
asked  on  a  public  account,  and  1  was  not  de- 
sirous particularly  to  know ;  ao  away  I  went 
About  an  hour  aftewards,  comiug  back  to  the 
aame  place  again,  sir  Jacob  Banks  comes  be- 
hind me,  and  pulls  me  round  about  by  the 
sleeve. 

L.C.J,  When  was  this? 

Colep.  Tbb  waa  in  the  beginning  of  July. 

L.6.J.  Whodklao? 

Cottp.  Sir  Jacob  Banks,  my  lord. 

Caun.  Begin  with  Mr.  I>enew. 

CoUp*  If  you  please,  my  lord,  to  let  me,  I 
will  deal  fairly  with  the  court  and  jury,  and  rip 
the  whole  matter  up. 

Xr.  C.  J.  Go  on,  if  you  please,  Sir;  what 
aaid  sir  Jacob  Banks  ? 

Colep,  Says  he,  I  must  speak  with  you.  I 
dispatched  my  business  witti  the  door-keeper, 
and  went  to  him,  and  asked  his  business  with 
me.  Sa vs  lie,  *  \V  hat  do  you  say  of  sir  George 
Rook  V  i^id  I  to  him  again, « Nothing  at  all* 
Says  he, '  You  have  been  talking  of  sir  George 
Rook^s  being  at  the  Bath,'  and  drew  hia  Anger 
cross  my  nose ;  1  drew  my  finger  cross  nis 
nose,  in  the  same  manner,  and  be  struck  me 
with  hiscune.  I  applied  myself  in  a  tew  days 
aAer  to  the  duke  of  Devonshire,  who  is  lord 
ateward  of  the  queen's  household :  He  gave  an 
account  of  it  to  the  queen ;  and  I  was  toM  the 

3ueen  had  ordered  a  proaecution  against  sir 
acob  Banks  for  this  onence*.  After  this,  on 
the  Slst  dav  of  August,  near  Temple  Bar,  Mr. 
Denew  and  Mr.  Mcrriam  came  to  me  in  the 
toy -shop  by  the  Temple. 

Caun,  Consider,  about  what  time  of  the  day 
was  this? 

CoUp,  About  9  or  10  o'ckick. 
Couii.  What  day  ? 

Co^.  The  31st  of  Aogiist,  Mr.  Denew 
comes  close  up  to  me»  and  whispera  me ;  saya 
be,  i  desire  to  speak  with  yoo.    I  was  going 

*  Sir  Jacob  Banks  was  faidicted  for  this  al 
Ibequarter^sessioMinBcrkahire.  See  Modem 
Cases  argued  and  adjudged  in  the  Cout  of 
Quaen'a  Bench,  in  the  SM  and  Sd  yean  of 
queen  Aone,  p^pe  S45»  vImto  tbe  Gueiiafc 
laiga  r^orted.  ... 


with  Mr.  Denew  into  the  Inner  Temple  Lane; 
and  aa  I  went  out  of  the  shop,  Mr.  Merriam 
gave  me  a  wishful  look,  and  says  nothing,  but 
goes  his  way  into  the  Rainbow  coffee- house. 
Says  Mr.  Denew,  1  have  a  message  fur  you 
from  sir  George  Rook.  Pray,  Sir,  said  I,  what 
is  it  ?  Sir  George  Rook,  says  he,  is  iniormed 
that  you  take  a  freedom  with  his  name,  and 
demands  of  you  a  gentleman- like  satisfaotion. 
Pray,  Sir,  said  I,  who  are  you?  for  though  hm 
is  my  countryman,  and  1  had  seen  him,  I  did 
not  recollect  who  he  was.  Says  he,  my  name 
is  Denew.  I  then  recollected  his  person  and 
character.  Said  I,  Mr.  Denew,  my  circum- 
stances are  rery  particular;  I  shall  wait  upon 
sir  George  Rook :  I  have  been  advised  to 
question  him ;  but  private  revenge  is  not  much 
my  principle ;  and  I  think  I  have  the  advan- 
tage of  sir  George  Rook  in  the  fitting  port. 
Says  Mr.  Denew,  sir  George  has  trienm,  and 
there  will  be  a  way  found  out  for  that.  1  from 
thence  immediately  iroafl[ined  (and  by  the  ae- 
veral  letters  my  mother  sent  to  me  out  of  the 
country,  of  Mr.  Knatchbull's,  sir  George  Rook's 
friend,  coming  otlen,  and  sendiog  to  enqoire 
after  nie)  that  1  was  bciet.  My  lord,  1  desired 
Mr.  Denew  to  call  at  11.  Sir,  said  I,  if  yoti 
please  to  come  to  me  at  11  of  the  clock  to  my 
chamber  in  the  Temple,  I  will  then  give  yon  a 
farther  answer.  At  11  o'clock  Mr.  IJenevr 
came ;  it  struck  1 1  just  as  he  came  up 
stairs :  He  then  told  me,  1  had  disappointed 
sir  George  Rook,  and  gave  me  several  reflec- 
tiona,  which  I  passed  over,  apprehending  hia 
design.  Mr.  Denew  insisted  that  I  should 
go  down  presently  to  sir  George  Rook :  I 
said  I  would  wait  upon  him  al  6  o'clock^ 
and  did  not  doubt  but  I  should  satisfy  him, 
for  I  had  not  injured  him:  But  Mr.  De- 
new was  not  satisfied  with  that  answer,  and 
would  quarrel  with  me  if  I  would  not  engage 
to  go  at  1  o'clock :  So  I  did  ;  but  it  was  on 
coiulition  that  Mr.  Denew  should  not  be  there. 
Said  I,  Mr.  Denew,  my  business  is  with  sir 
George  Rook,  and  my  friends  are  out  of  town  ; 
my  business  is  with  sv  George  Rook  only,  and 
not  with  you :  so  he  agreiu  not  to  be  there  ; 
but  afterwards  at  parting,  said  he  iinawarca, 

Cray  don't  disappoint  us.  Now  Blr.  Deuew 
aving  before  told  me  there  would  be  a  way 
fbuml  out  for  that,  and  that  sir  George  Rook 
bul  friends,  and  I  thinking  on  my  mother*8 
letters  out  of  tlie  country,  concluded  that  I 
should  not  have  fair  play  ;  for  these  reaaona, 
uwtead  of  goinf  to  sir  George  Rook,  1  wrote  e 
civil  letter  to  him,  of  which  I  have  a  copy  ia 
my  pocket,  the  substance  of  which  waa.  That 
1  nerer  injured  him  at  Windsor,  and  that  1 
wonld  wait  upon  him  at  5  o'clock :  and  !■ 
ordered  my  man.  Be  sure,  said  1,  do  yoo  take 
notice  whether  Blr.  Denew  be  there,  and  what 
other  gentlemen  are  there ;  becauae,  as  I  said 
before,  I  did  apprehend  myself  to  be  beset,  my 
kird.  My. -man  goes  with  this  letter,  and 
bringa  me  word  tnat  he  had  aeen  sir  Geoige 
Rook,  that  bo  had  deliveied  the  letter,  and  that 
ho  hMl  aH«  WOBd,  Thaiif  Idki  Bot  oone  to  hin 
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by  6  o'dbck,  be  would  immediately  send  after 
■le:  at  the  same  lime  my  man  saw  Air.  Drnew 
there,  and  some  others.  My  lord,  seeing'  I  was 
used  in  this  manner,  I  emlcaToured  to  seek  for 
friends  to  ^  down,  Itecause  1  was  loth  to  go 
aaked  to  sir  George  Jlouk's.  To  this  purpose 
I  went  about,  to  the  fcimy rna  cofTee-  house  in 
the  Pail-Mall,  and  to  Tom*8  coflee  house  in 
Co?cnt-ganlen.  There  my  sister  Steed  sent 
Bie  word  by  tliis  Tcry  sonrant,  that  Mr.  Denew 
was  come  back  to  my  lodvoncfs:  I  took  that  oc- 
easion  to  ^o  lo  sir  Gimrge  Kook's  house ;  the 
time  appointcfl  was  fi?e  o'clock,  aad  it  was  but 
a  little  turned  uf  that  time  when  1  went.  I 
Mked,  Whether  sir  George  Hook  was  withiu  ? 
the  servant  answered  ine,  no ;  but  iu  sucii  a 
manner  that  I  thought  \u»  was  within :  said  I, 
air  Georue  i^ook  is  within:  says  he,  he  is 
cither  within,  or  hard  by  :  said  I,  tell  htm  that 
1  am  here.  The  serrant  went  imtoediately 
from  nif.*,  and  in  luy  eye  he  wpnt  to  no  house ; 
I  kept  my  eye  upon  him,  1  think  he  spoke  to 
BO  crtaiure ;  hut  he  returned,  and  said,  sir 
George  I  look  was  not  at  home.  This  iurther 
eouf  inccd  me,  and  J  ordered  my  man  to  liiok 
ibr  him ;  suid  I,  Look  iu  that  room  lor  sir 
George  li«mk  ;  he  did  so,  and  he  was  not  there ; 
tbeo  I  onlered  him  to  look  up  stairs. 

L,  C  J.  Where  wa<t  this.^ 

Colep.  M\  loni,  in  sir  Georgfe  Rook's  house. 
After  1  saw  be  was  not  to  l»e  found  there,  I  look 
my  coach  and  went  to  St.  James's ;  I  dis- 
charged my  coach,  and  wi-nt  rrosii  the  park, 
and  from  thence,  by  water,  to  my  lodginj^s ; 
and  when  1  came  iu,  my  sister  told  me,  Mr. 
Britton  had  been  to  see  lor  mc. 

L.  C.  J.  Did  you  not  sec  sir  George  Ilook  at 
that  time  ? — Co'iep.  No,  my  lord. 

L.  C.  J.  Did  you  see  Mr.  Denew  there? 

Colep.    No,  my  lord  ;    fur  Mr.  Denew  was 

£me  to  my  lodgings  the  mean  time,  and  I  took 
at  time  to  go  to  sir  Ge<irge  Rook's :  my  busi- 
ness was  to  miss  Mr.  Denew,  and  to  speak  with 
■ir  George  Hook. 

In  C.  /.  What  time  of  the  day  ? 

Coleu,  At  6  o'clock,  my  lord,  the  time  ap- 
pointed, or  a  little  after.  My  lord,  my  sister 
tdd  roe  when  1  come  home,  that  Mr.*Rritton 
bad  hetn  there  to  enquire  for  me,  and  Mr.  De* 
new  too,  and  ordered  her  to  send  for  him  to  a 
eoflee- bouse  ;  so  accordingly  she  sent,  and  he 
was  gone.  About  10  o'clock  at  niglit  in  came 
Mr.  Denew  again  :  Sir,  said  he,  1  desire  to 
■peak  with  you:  8ir,  said  1, 1  have  no  business 
with  you ;  I  shidl  receire  no  more  messages 
from  sir  George  Rmik  by  yon,  nor  send  any 
mora  messages  to  sir  George  Rook  by  you.  1 
Mid  farther,  I  had  been  at  sir  George  Rook's 
house,  and  I  beliefed  he  was  denied  ;  buty-nkl 
I,  I  will  be  there  again  to<morrow :  but,  lays 
Mr.  Denew,  we  will  end  it  oursdvci  below :  I 
hate  a  friend,  says  he,  below,  and  1  see  you 
have  a  friend  wiiik  yon,  and  we  will  end  it  My 
lonl,  this  was  about  10  o'clock  at  night. 

X.  C.  J.  Who  was  with  yon  P 

CoUp.  My  aisler  Sleed,  one  Mr.  ComiDi  and 
Mra.  HirlarkwMkifc     Mrv  Dmbw^  mM  I,  jdj 


boiioea  is  not  with  yaa,  bat  with  air  Oeorgv 
Rook :  says  he,  That  shall  net  eer?e  your  turn : 
says  1,  I  fiear  you:  Sir,  says  he,  By  God,  I 
wdl  have  you  out:  said  1, 1  hear  you:  By  God, 
•ays  be,  1  will  have  you,  if  you  are  to  he  bad 
abof  e  ground.  He  then  went  away  that  time. 
The  next  day,  being  Sunday,  I  was  drwed  al- 
most as  soon  as  it  was  light,  and  about  6  in  the 
morning  I  was  at  sir  George  Rook's  house.  I 
staid  near  an  hour ;  about  7  he  came  down  to 
me :  I  went  into  his  closet  with  him :  Sir  George 
Rook  took  notice  of  this  challenge  he  had  sent 
by  Mr.  Denew,  and  renewed  it  himself.  Said 
1,  Are  you  resolved  to  fight  with  me,  right  or 
wrong  r  He  said  he  was  satisfied  in  the  wrong 
that  was  done  him,  and  several  others  had  in* 
jnred  hitn  by  making  reflections  on  him  ;  but 
he  would  see  if  he  could  find  them  out,  aad 
destroy  all  his  enennes.  Sir,  said  1,1  have  not 
injured  you :  the  terms  are  not  eqiuil ;  yea 
fight  w it'll  your  panlon  in  your  pocket,  1  flight 
with  the  haller  about  mv  neck:  Therelbrep 
said  I,  Sir.  if  you  press  thfs  unjust  quarrel,  yon 
are  obliged  to*  make  the  terms  of  it  equal.  Haid 
hf,  I  ail)  going  lo  Holland,  and  1  wkll  accept  ef 
your  satisfaction  u|)on  the  coast  of  Holland: 
said  1,  if  you  insist  u|}on  it,  I  will  wait  upon 
yon  into  lldliand  ;  you  shall  keep  tlie  matter 
secret  between  us,  and  let  me  have  oo  mere 
mossy t^cs  from  other  gentlemen,  who.  in  case 
of  accident,  may  be  witnesses  against  me  ;  but 
send  a  servant  or  porter  to  me,  and  I  will  im« 
mediately  come  to  you,  and  the  matter  shall  be 
concerted  betwixt  ourselves  iu  private.  1  then 
went  home ;  and  after  I  had  been  at  home 
ahdut  half  an  hour,  Mr.  Britton  came  in :  there 
were  with  me  in  the  room  my  sister  Steedp 
Mrs.  Harlackenden,  and  Air.  Bently.  Mr. 
Britt(>n  desired  the  company  to  withdraw,  tor 
he  wanted  to  speak  with  me';  accordingly  they 
withdrew  :  says  he,  Mr.  Colepeper,  I  come  to 
you  out  of  friendship ;  you  are  a  gentleman  of 
quality,  and  air  George *Rook  hath  thought  fit 
to  proceed  with  you  as  such,  aud  hath  sent 
you  a  challen^ :  Said  he,  1  was  with  him 
yesterday,  and  there,  says  he,  we  consulted 
together  how  to  proceed  with  you ;  and,  says 
he,  here  is  an  affidavit  of  colonel  Seymour's : 
I  read  the  affidavit ;  it  is  pretty  long ;  hut  to 
the  best  of  my  memory  it  amounts  to  this,  that 
1  asked  where  sir  George  Rook  was,  and  hew 
be  did,  abruptly,  and  in  an  odd  manner.  Now 
Mr.  Britton  having  delivered  me  this  mena^, 
says  he,  BIr.  Colepeper,  here  is  a  ]iaper  which 
sir  George  Rook  will  be  satisfied  with  if  yea 
will  sign  it :  He  read  the  paper  to  me,  and 
shewetlit  to  me  to  read :  I  shall  know  it  again 
when  1  see  it ;  it  was  to  this  purpose,  that  I 
had  never  spoke  amiss  of  sir  George  Reek  el 
court,  or  at  any  place  whatsoever,  or  to  nr 
Jacob  Banks,  or  any  person  whatsoever ;  thai 
if  I  bad  said  any  thing  that  eould  be  taken  as  a 
reflezkm  by  him  or  hw  friends,  1  was  heartily 
to  ask  bis  paidon.  Said  I,  this  paper  is  a  bmsI 
unworthy  thing,  and  I  will  lose  the  laitdra^ 
ef  my  bUod  before  I  will  sign  it.  If  yea  dtf 
DoC,  takl  Britton  to  lae,  there  aie  tweaty  €#«»  } 
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tjie  aaaTrd  b  in  its  owtoirtore  a  puMic  quarrtl : 
fir  Georf^Rook  is  the  flower  of  Kent;  lie 
gets  offices  Bod  prefeniients  for  bis  frieMis ; 
and  there  are  abore  tfrenty  of  us  will  itsad  ami 
fall  with  him ;  and  I  will  stand  by  him  for  oae, 
and  I  hate  a  friend  or  two  bard  by  ;  if  you  will 
iiot  sijQrn  this  paper,  ootne  out.    Said  1,  Mr. 
Brilton,  you  Icll  ma  this  now,  but  bate  you 
sepn  sir  Oeon^e  Rook  to-day?  Says  he,  I 
know  bis  mind  belter  than  you.    My  lord,  he 
then  lendereil  me  the  paper  afj^in,  and  VM  me 
it  was  the  last  time  Inat  I  should  hate  that 
favour  offered  ;  and  said,  if  you  will  notsig^  it, 
you  will  be  insulted.    Said  1, 1  will  sooner  die 
than  sis^n  it;  I  will  defend  myself.     Wtib  that 
he  ^es  out  of  the  door :  says  my  sister,  pray 
goto  the  door  with  him :  No,  said  1.  the  villa  n 
liaih  challen^  me.    I   tlien  went  to    Mr. 
Bently,  and  told  him,  in  confidence  of  secrecy, 
which  he  promised,  that  sir  George  Rook  and 
I  had  agreed  to  meet  upon  the  coast  of  Hol- 
land.    Pray,  Sir,  said  1,  go  along  with  me  in 
tlie  street,  for  they  go  in  clusters,  and  I  shall 
have  no  fair  play :  Draw  not  yonr  sword,  said 
1,  and  observe  that  1  draw  not  mine  first;  I 
will  be  upon  the  defensive  here,  said  I :  And 
when  1  came  to  8t.  Clement's  church,  Mr. 
Denew  orertook  me,  and  came  to  me. 

Coun,  What  morning? 

Cuiep,   The  same  Sunday  morning,  about 
two  or  three  hours  atWr  I  had  been  with  sir 
George  Rook :  1  hail  my  eyes  abont  me,  as  I 
thought  it  cuncerned  me  to  have,  and  1  alien 
tume«l  about  to  see  who  was  coming.     I  saw 
Mr.  Uenew  running  after  me :  Seeing  him  run, 
1  thought  it  not  worthy  of  a  man  to  run  from 
him :  1  stood,  he  comes  up  to  me ;  sa3's  he, 
well  over-taken :   Suid  1  to  him  again,  3'our 
business.  Sir?  Says  he,  I  come  to  demand  sa- 
tisfaction of  vou :   Said  1,  1  have  been  with  sir 
George  Rook,  and  have  satisfied  htm:  Well 
but,  says  he,  you  have  not  satisfied  me,  and 
you  are  a  scoundrel  and  a  mscal ;  and  if  you 
will  not  draw,  1  will  cane  you.    1  thought  not 
fit  to  return  his  ill  language  again ;  and  in  the 
next  place,  I  would  ^ive  no  colour  to  the 
ciuarrel,  being  upon  Iheir  own  accounts.    Said 
J ,  I  see  you  are  two  to  one,  because  Mr.  Mer- 
riam  was  there.    No,  said  Mr.  Denew,  you  are 
three  to  two  ^  for  1  had  this  Mr.  Cumin  and 
Mr.  Bently,  my  friends,  with  me:  No,  said  I, 
1  will  engage  no  man  in  my  quarrel,  but  I  will 
go  with  you  myself.    So  1  went  with  him,  and 
as  we  were  going,  said  I,  Mr.  Denew,  what 
quarrel  have  you  with  me  ?  Says  he,  you  spread 
out  your  hands  thus,  and  raised  your  Toice. 
Said  I,  Mr.  Britton  hath  been  with  me,  and 
told  me  of  your  consultation ;  but  sir  George 
Rode  will  not  thank  you  for  this,  for  I  have 
been  with  bim.    Says  be,  I  know  sir  Geor^ 
Book's  mind.    Said  1,  I  have  been  with  bim 
this  morning ;  have  yon  seen  bim  since  P  I 
know  hia  mind  better  than  you,  said  be,  and 
you  must  fight  with  me.    So  I  wtnt  along 
with  knm.    When  I  came  to  the  comer  m 
Little"J>rarjf-lttia^  1  ohtcrvcd  him  to  bare  a 
gnat  MM  IB  bia  bawl;  Smd  I,  yoa  hava  a 


great  cane,  whiob  is  a  great  adrattlage,  if  yoa 
have  skill  to  use  it ;  you  must  lay  down  y«io# 
cane:  Instead  of  laying  it  down,  be  up  with 
it  as  fast  aa  be  could  to  strike  me ;  with  that  ft 
stepped  back  and  drev  my  sword,  and  be  did  . 
the  same ;  but  he  fumbled,  having  his  cane  i« 
bis  band,  so  that  1  believe  my  sword  was  out 
rather  sooner  than  his :  I  walked  back  about 
the  length  of  this  court,  and  there  J  stood) 
Mr.  Denew  came  to  me.  Though  I  know 
something  of  fencing,  1  had  heard  ao  much  of 
Mr.  Denew's  skill,  that  I  was  not  willing  to 
venture  my  skill  against  his :  I  held  my  award 
close  to  my  body,  with  the  point  up,  and  thrust 
without  parrying,  and  drew  it  back  again  to 
myself.  This  was  the  way  of  my  defenee ; 
and  we  had,  in  this  manner,  about  seven  or 
eight  passes  at  each  other :  At  last,  seeing  the 
advantage  he  had  of  me  with  his  cane,  I  threw 
first  mv  hat  at  bim,  which  missed  him ;  after* 
wards  1  threw  my  peruke,  which  hit  him  upon 
his  shoulder;  I  took  that  opportunity,  and 
made  a  borne  pass  at  bim  :  Says  Mr.  Denaw^ 
that  is  not  fair,  and  dropt  his  sword ;  that  ia 
not  fair,  said  he :  fair-^ !  said  I  ?  any  thing  to 
an  assassin  ;  you  are  a  villain  hired  by  ■■<  to 
assassinate  me.  This,  my  lord,  wss  what  I  said. 

Coan.  Mr.  Colepeper,  you  said  at  the  first 
time,  that  Mr.  Denew  replied,  that  sir  Geoigo 
Rook  had  friends,  and  there  would  be  a  waj 
found  out  for  that :  What  was  it  ? 

Coirp.  That  sir  George  Rook  had  firiend% 
and  there  would  be  a  way  fonnd  out  for  that. 

Coun,  For  that:  What  did  you  think  wao 
the  meaning  ? 

L.  C.  J.  Who  said  that  f 

Colep,  Mr.  Denew  to  roe,  my  lord,  in  tha 
Inner-Temple-  laue. 

L.C.J.  What,  at  the  first  meeting  f 

Colep.  Yes,  my  lord. 

Coun.  But  your  servant  that  you  sent,  did 
he  see  him  there  f 

Colep.  Yes ;  so  he  aaid. 

Coun.  That  day  yon  waa  at  sir  Georga 
Rook's,  was  Mr.  Denew  there  f 

Colep.  I  did  not  see  him  there. 

CottN.  Who  was  by  when  you  had  the  acofflo 
at  Litt]e-Drury«lane  ? 

Colep,  Mr.  Cumin,  and  Mr.  Bently. 

Coun.  Was  Mr.  Merriam  there? 

Colep.  Yes ;  he  came  with  Mr.  Denaw,  and 
was  ready  to  make  one. 

JL  C.  J.  Did  Mr.  Merriam  draw  bia  award  f 

Colep,  No,  my  lord,  he  stood  by. 

Coun.  What  did  Mr.  Merriam  say  that  timo 
in  your  bearing  f 

Colep.  I  din  not  hear  Urn  speak  any  thing. 

Coun.  I  ask  you  this,  did  he  say  at  anf 
time,  that  be  bad  taken  sir  Gaoige  Rook'a 
qtnrrri  upon  bimaelf  P 

Co£ip.  Yea,  Saturday  night 

Coun.  D^.  DoDt  lead,  don't  lead. 

Col^  Hj  bosioam,  sakl  1,  ia  with  alf 
Geom  Rook.  Mr.  Danew  aaid,  bo  had  ano' 
thor  Mow,  ood  bo  wouM  end  it  tbara;  eayf 
ba,'By  Qod,  1  ^11  havo  yon  out. 

Cnw.  What  ia  this  Dcnawr 
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Cokf^  1  do  not  know  that  be  if  a  gpttttleniaii, 
1  belitnre  he  U  not.  He  his,  by  report,  no 
very  good  fortune,  and  is  said  to  bate  fought  in 
other  people's  qnarrels  pretty  frequently. 

CouH.  Is  he  a  soldier,  or  a  fencing  master, 
tr  a  Kentleman  ?  What  is  he  f 

CSep,  He  is  one  that  hath  great  skill  in 
fencing,  and  I  thought  him  colled  out  fur  that 
reason. 

Caun.  What  faid  Mr.  Britton,  at  the  time  he 
brought  colonel  Seymour's  affidavit.^  What, 
did  he  talk  of  a  consultation  ? 

C6lep.  He  toM  me,  lie  was  with  sir  George 
\Ioo\l  tlie  day  before,  and  that  they  were  con- 
sulting how  they  mii^ht  proceed  with  inc. 
.    Coun.   How  often  was  Mr.  Merriam  with 
Hr.  I>«newf 

•  CoUp.  1  saw  him  when  Mr.  Dcnew  first  de- 
livered the  challenge,  and  at  the  time  of  the 
assault;  and  I  understood  he  was  in  a  coach  at 
ten  o'clock  at  night,  when  Mr.  Denew  chal- 
lenged me  out. 

.  Omn.  Did  Mr.  Britton  use  any  words  about 
aa? ing  your  life  or  honour  ? 

CoUp,  Yes ;  he  said.  It  was  all  I  had  to 
save  mv  life,  tn  sign  that  paper. 

L.C,J,  Who  said  so.'' 

CoUp.  Mr.  Britton,  my  lord,  Sunday  morn- 
ing, about  an  hour  and  a  half  after  I  had  been 
with  sir  Geom  Rook. 

Cotia.  And  when  you  refused  it,  what  did 
)ie  say  then  ? 

CoUp,  Hays  he,  the  quarrel  is  public  in  its 
ttature,  sir  George  Rook  is  the  flower  of  Kent, 
and  there  are  abore  twenty  friends  depending 
upon  him;  and,  says  be,  come  out,  1  will 
■tand  by  him.  I  told  him,  it  was  unworthy  of 
him  to  tender  such  a  paper,  and  I  would 
lose  the  last  drop  of  my  blood  before  I  would 
sign  it. 
.    Coun,  What  did  he  say  then  P 

Colep.  Then  says  he,  you  will  be  insulted. 

X.  C.  J.  Then  you  did  notbesrMr.Merriaia 
fay  any  thing,  or  d(»  any  thing  ? 

Coltp,  Yes,  my  lord,  I  saw  him  make  a  mo- 
tion, when  Mr.  IJenew  said,  here  is  Mr.  Mer- 
riam, and  1  ha? e  another  friend  hard  by :  and 
aller  the  scuflle  was  orer,  1  met  Mr.  Britton 
bard  by. 

X.  C.  J.  How  far  P 

CoUp,  It  was  near  Temple-bsr. 

X.  C.  X  This  side,  or  the  other  P 

CoUp,  Just  this  side,  coming  through  as  it 
were.  I  was  first  orertaken  ny  Mr.  Oenew 
■ear  St.  Clement'a  church. 

X.  C.  X  What  time  of  the  day  was  this  P 

CoUp.  It  waa  dnriiy  the  time  of  dirine  aer- 
fioe. 

X.  C.  J.  Where  were  you  going  P 

CoUp,  My  lord,  I  am  a  man,  as  odier  men 
are ;  I  thought  myself  most  barbaroualy  used, 
and  since  I  had  made  thia  affreement  with  sir 
Oaoife  Rook,  to  give  bias  satisfaction  upon  the 
coast  of  Holland,  1  wtot  to  tell  Mr.  BrittoiH 
Ibat  if  be  would  go  orer  with  sir  Gearge  Rook, 
I  woukl  apeak  with  hiiB  aHar  I  kad  a^aktwith 
air  Qaaifa  Book. 


X.  C.  X  I  ask  you  where  yoo  irm  goin^ 
thenP 

CoUp.  I  waa  going  from  my  lodging  to  be- 
yond Bt.  Clement's  church. 

X.  C.  X  Upon  what  oocaaioo  P 

Cofep.  My  lord,  to  speak  with  Blr  Britton. 

X.  C.  X  Did  lie  lodge  thereabouts  P 

Colep.  Yes,  my  lord,  I  think  in  Boawell- 
ouurt.  I  was  in  so  much  passion,  tbnl  as  1 
went,  I  felt  not  tlie  ground  that  I  trod  opon. 

Conn.  How  soon  after  Mr.  Britton  was  gone 
from  vou  did  you  go  out  P 

Coup .    I  mrocdiatel  V . 

CoiiM.  How  aoon  aner  that  did  yon  nee  Mr. 
Denew  P 

Colep.  Immediately  he  oreitook  me. 

X.  C.  X  What  need  had  you  to  go  aftrr  Mr* 
Britton  P  You  had  seen  him  just  b^re  at  your 
chambers ;  you  say  you  went  to  apeak  with 
Mr.  Britton ;  you  aay  he  was  just  before  at 
your  lodginga ;  why  did  you  not  tell  him  aa 
thenP 

Colep.  My  lord,  my  passion  began  to  rise  af- 
terwanis,  upon  the  rraection. 

X.  C.  X  Had  you  not  told  him  aa  mueli  be* 
fbreP 

CoUp.  Yea,  my  lord ;  but  I  had  not  bid  hhn 
prepare  to  ffo,  and  that  I  would  take  bim  after 
air  George  Rook  in  Holland. 

X.  C.  J.  Did  you  intend  to  tell  him,  that  you 
would  meet  with  him  in  Holhind,  and  deal 
with  him  afUr  sir  George  Rook  P 

Colep,  I  did  so. 

X.  C.  X  Did  you  go  afler  Mr.  Britton,  to 
attack  him  immediately  P  Or  only  to  tell  lum, 
that  after  you  had  discnar^ed  yourself  of  your 
engagement  with  sir  George  Rook,  you  would 
engage  with  him  P 

Colep.  Yes,  my  lord :  but  alwajra  on  the  de- 
fensive part  here. 

Coun.  Q^een,  How  far  from  your  lodging! 
did  Mr.  Denew  stand  ? 

CoUp,  1  lodge  in  Cecil  -street,  and  he  over^ 
took  me  about  St.  Clement's  church  ;  and  be 
ran.  Mr.  Merriam  was  with  him  at  that  time, 
and  he  point eti  at  him  aa  another;  1  appre- 
hended Mr.  Merriam  to  be  one  of  them. 

Coun,  Was  he  there  the  first  day  Mr. 
Denew  came  to  you  P 

Colep,  Yrs,  the  first  day. 

X.  C.  X  Did  Mr.  Memam  say  any  thing  ta 
you  P — Coif  p.  No,  my  lonl. 

X.  C.  X  Did  he  hear  what  Mr.  Denew  said 
to  you  ? 

Cohp.  Yes,  my  lord,  at  the  tinse  of  the 
aasault. 

X.  C.  X  But  the  first  time  P 

CoUp,  No,  my  lord ;  he  gare  me  n  wishfal 
look  at  going  into  the  coffee-house. 

Coun,  Did  he  lay  his  band  upon  hia  award, 
or  any  thing  P 

CoUp,  No  I  1  believe  not. 

Conn,  Def.  That  is  not  fair :  pray,  air.  ba 
pleased  to  aiiawer  me  a  qnestiou  or  two.  Yea 
aay  you  waa  going  to  Mr.  Britton'a,  waa  it  aat 
withadeaigntocballeagehinf  Yoaaa^iikn- 
wiaa,  your  paakMi  waa  «a  Ivfh^  j««  jKi  nil 
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well  coDoehra  whtt  yott  did,  did  yoa  not  dctigo 
to  cballeoffe  blm  then  P 

Coitf.   No;    neither  to  challenge,  nor  to 

Quarrel  with  him  instantly.  But  I  told  air 
reorffe  Rook,  at  parting,  that  I  hoped  be 
irouldcban^  his  resolution;  but,  nid  I,  if 
vou  persist  m  it,  1  will  wait  upon  you  ;  and  if' 
be  would  persist  in  the  resolution,  then  I 
thought,  that  since  Mr.  Britton  had  used  roe 
in  this  manner,  he  was  fitter  than  anotbor,  that 
was  an  innocent  person. 

Coun,  I  think  you  say  yon  had  a  challenge 
from  sir  George  Rook  ;  was  it  in  writing,  or 
by  word  of  mouth  P 
Colep,  hy  word  of  mouth,  by  Mr.  Denew. 
Omn.  You  say,  Mr.  Denew  overtook  yon 
by  8t.  Clement's ;  do  you  apprehend  that  they 
came  thither  to  meet  with  you  P 

Cokp.  I  apprehended  it  wherever  I  went ; 
I  looked  to  be  attacked  in  the  street,  and  so  1 
toM  Mr.  Bently ,  and  desired  him  to  be  with  me, 
and  take  notice,  that  1  was  upon  the  defensTe, 
for  there  will  be  swords  drawn. 

Omn.  You  say  you  lodged  in  Cecil -street  ? 
How  could  you  think  to  meet  them  thereP  Did 
you  think  tliey  would  lie  in  wait? 

CoUp,  Yes,  and  that  they  were  waiting  for 
me  evcrv  where :  when  1  arose  in  the  morning 
and  looked  from  my  lodgings,  I  saw  some 
persons  stand  at  the  end  of  Cecil-street,  and 
liob,  and  run:  these  I  apprehended  were 
setters. 

Coun.   Mr.  Coleueper,  the  Slst,  you  say, 
was  the  first  time  toat  you  had  any  discourse 
with  these  people,  did  you  not  send  to  Mr. 
Denew  to  come  to  your  chamber  P 
CoUp.  No.    . 
Ceua.  At  elef  en  o'clock  P 
Colep.  No :  said  I,  if  I  should  out-stay  my 
hour,  come  at  eleven  to  my  chamber ;  and  ac- 
cordingly he  came :  my  rcsson  was,  I  found 
he  would  make  a  quarrel  of  it,  if  I  disappointed 
him  but  a  moment. 

^  Coun.  Did  yoji  not  send  your  servant  for 
bim? 

Colep,  No,  1  sent  my  servant  to  the  coffee- 
house, to  sec  whether  he  was  there. 

Coun.  Did  you  not  send  for  Mr.  Britton  P 
Colep,  No:   I  believe  ray  sister  did;   ibe 
thought  him  to  be  a  peace-maker,  at  he  pre- 
tended himself  to  be. 

Coun.  Give  me  Ictive  to  ask  yoa  one  ques- 
tion :  vou  say  yon  were  in  great  passion,  yoa 
thought  yourself  likely  to  be  attacked ;  why 
then  did  you  go  out  that  morning  to  Mir. 
Britten's  P 

Colep,  I  have  given  you  an  aeooontof  that 
already ;  1  was  provoked  more  than  haman  na- 
ture could  bear. 

L.  C,  J.  He  says,  that  what  Mr.  Britton 
had  offered  to  him  made  bim  lo  be  Ibrtbcr 
enra^ifed,  and  went  after  him  to  acquaint  bim, 
that  atier  he  bad  disengaged  sir  George  Roek, 
he  would  engage  with  biro. 

Colep.  I  do  not  know  what  I  ahmikl  ha?e 
•auitohim;  bol thoaai my  tonl| wsramy pr^ 
pent  thoughts. 

VOL.  XIV. 


Coun.  Def.  When  Mr.  Denew  met  with  you 
were  there  not  some  hard  words  that  passed 
between  you  two  P 

Cotfp.  No,  not  any  on  my  part. 
Ctmn.  Did  you  not  give  him  some  abusive 
language  ? 

Colep.  I  did  not.  Sir;  liecsllcd  me  scoundrel 
and  rascal,  but  1  made  no  return  to  him. 

Coun,  Hut  when  he  came  to  your  chamber 
at  ten  o'clock  at  night,  did  you  not  tell  him 
that  you  had  been  at  sir  George  Rook's,  and 
that  be  liad  used  you  like  a  scoundrel ;  and 
that  yoa  believed  him  to  be  like  him  ? 

Colep.  No,  nothim^  ot'that :  I  huve  not  sees 
sir  George  Rook,  I  said,  and  1  believe  he  denied 
himself. 

Coun.  Pray,  Mr.  Colepe|>er,  the  first  time 
Mr.  Denew,  you  said,  said  nothing  that  waa 
uncivil  to  you :  then  he  ooly  fairly  delivered  to 
you  a  mesbage. 

Colep.  And  that  sir  George  Rook  had 
friends ;  and,  that  there  would  1^  a  way  foimd 
out  for  that. 

Coun.  What  sort  of  reputation  had  Mr. 
Britton  P  Is  he  used  to  fight  duels  P  Is  he  fa« 
mous  for  duelling  P 

Colep.  I  know  nothing  of  him :  be  is  my 
country- man,  but  I  live  a  great  way  from  him* 
'  Coun.  What  age  is  he  of  7 

Colep.  He  is  an  able,  strong  man  of  hh 
age :  he  is  in  court,  you  may  see  him. 

Cotia.  I  ask  you,  on  your  oath|  upon  the 
time  you  admit  he,  Mr.  Denew,  was  civil,  did 
be  give  any  reilecti«ms  at  first? 

Colep.  He  ilid  not  call  me  scoundrel  and 
rascal  the  first  time. 

Goaii.  You  admit  the  first  time  he  waa 
civil  P 

Colep.  No,  sir,  he  gave  me  several  reflec- 
tions, but  did  not  call  me  scoundrel  and  rascal 
at  the  first. 

L.  C.  J.  Who  did  not  P 

Colep.  Mr.  Denew  did  not,  at  the  first  tiine. 

L.  C.  J.  Did  he  ever  call  you  so  P 

Colep.  Yes,  my  lord,  at  the  time  of  the  as* 
sanlt. 

CoMii.  Def.  Which  call  you  the  second 
timeP 

Colep.  When  he  came  to  my  chamber  at  11 
o'clock  in  the  morning,  that  was  the  second 
time,  then  he  would  quarrel  with  me,  because, 
as  he  said,  I  di^ppointed  air  George  Rook. 

L.  C.  J.  When  was  this  P 

Colep.  Saturday  morning,  at  11  o'ck>ck. 

Coun.  Def.  You  say  be  went  away  satisfied  f 

Colep.  1  do  not  say  be  was  satisfied. 

Coun.  I  ask  too  upon  yonr  oath,  the  third 
time,  whether  tbere  was  not  angry  words  on 
both  sides  P  Yon  gave  him  renroschful  lan- 
guage, and  aaked  him  what  be  nad  to  do  there 
at  ten  o'ckick  at  night  P  1  think  this  waa ^ 

Colep.  There  waa  none  on  my  aide :  he  said 
that  we  iBiffht  end  it :  1  said,  I  had  bean  with 
air  George  Rook,  and  I  was  of  opinioa  that  he 
waa  at  home,  and  denied  himseln 

JL  C.  J.  That  waa  Sonday  moraing. 

Col^.  Noy  my  hand,  I  had  been  than  SaUur- 
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day  aflernooD,  and  they  said  he  waa  ool  at 
home  then:  this  gentleman  aaked,  whether 
I  did  not  at  10  o'clock  at  night,  give  Mr. 
Denew  hard  words  ?  I  said,  no. 

Coum.  Def,  Did  he  quarrel  with  yon  on  his 
own  account  P 

Colep.  No,  ho  declared  it  waa  upon  sir 
Geprge  Rook's  account;  and  said  he  would 
lake  the  ouarrel  upon  hiniseif. 

CouH,  The  third  time  I  thought  yon  said  ho 
<|uanrelletl  with  you  upon  his  own  account  P 

Colep,  Yea :  on  Sunday ;  then  I  spread  my 
hands  out,  I  asked  him  what  quarrel  he  hail 
with  me  ?  Saki  I,  what  is  your  quarrel  with 
me  ?  8s  vs  he,  vou  spread  your  hands  out  thus, 
and  spoke  too  loud. 

Coun.  Was  that  all  P 

Coiep,  Yea:  then  1  asked  him, saki  I,  Sir,  is 
this  a  reason  you  must  shed  my  Mood,  or  put 
me  under  the  necesnity  ot'  sheddmg  yours  P 

L.  C.  J.  When  was  that  P 

Coiep,  On  Sunday  morning,  when  he  orer- 
look  me. 

Coun.  Def.  The  question  1  would  ask  you  is 
tfus ;  you  hare  said,  Sir,  that  Mr.  Deoew  or er- 
took  you  by  Little  Dmry-Lanc  end  P 

.  €Mep.    ffo.  Sir,  he  overtook  me  behind  St. 
Clement's  church. 

Coun.  Then,  pray,  Sir,  when  you  had  some 
^rley  with  him,  I  would  ask  you  upon  oath, 
who  drew  the  first  sword  ? 

Coun.  Plaint.  He  tokl  you  that  before. 

X.  C.  J.  He  has  told  you  the  manner  of  it. 

Colep.  1  will  tell  you  again:  says  I,  you 
have  skill  in  fencing,  that  is  enough;  you 
must  lay  down  your  cane :  with  that,  he  took 
tp  his  cane  to  strike ;  I  then  stepped  hack  to 
draw,  and  he  was  slower  than  1,  because  his 
cane  hindered  him. 

Coun.  Def.  Then  who  made  the  first  pass  ? 

Colcp.  I  cannot  tell ;  I  stood  my  groimd,  he 
came  up  at  me. 

Cotrn.  1  thought  you  said  you  made  the 
first  pass  at  Mr.  Denew. 

L.  C.  J.  He  told  you  the  manner :  he  said 
he  drew  his  sword,*  and  went  back,  and  Mr. 
]>enewcamcuptohim. 

Coun.  Def.  1  would  know  who  made  the 
irstpasaP  Vou  say  you  threw  your  hat  at 
him? 

Colep.  Yes,  I  did  afterwards. 

Coun.  But  was  it  not  yon  that  made  the 
first  passP 

Colep.  Indeed  I  cannot  tell ;  if  there  was 
any  advantsffe,  1  heliere  I  might  take  it. 

Coun.  Where  was  the  place  propoaed  for 
your  fighting  with  Mr.  Denew  P 

Coun.  Flaint.  There  was  no  plaee;  he  way- 
laid him. 

Colcp.  He  kept  dose  to  me,  and  would  not 
let  ine  stir  a  foot  fivm  him ;  but  1  did  not  in- 
tend to  run  away  from  him. 

Coun.  Def.  But  yon  said  you  designed  to 
meet  sir  George  Rook  in  Holland. 

CoUp.  Yes. 

Coun.  Then  how  cane  it  tepiM  you  dkiMt 
himP 


C^lep.  Beeanse  I  think  air  Ocaigs  Back 

had  not  used  me  as  a  gvnlleflMn ;  aad  I  d* 
not  think  myself  obliged  to  obecrreiulMcl  ho- 
nour with  hiro. 

Comh.  Plaint.  That  ia  not  frir. 

Coun.  JW.  Had  not  Mr.  Denew  hiiCMtai 
I  hia  hand,  wtiea  he  fought  you  f 

CoUp.  Yes ;  1  am  glad  youask  methntgoM 
tioo :  he  hekl  his  cane  in  his  \ittt  hud,  SM  I 
fonnd  it  inoonvenient  in  my  passing;  said  !» 
Coward,  lay  down  your  cane :  but  hehe^  it  ■ 
his  hand ;  but  £nglish  people  love  foirjplnj, 
and  those  that  atood  bc»ind  him,  cried  oof, 
<  lay  down  your  cane ;'  and  then  he  famhM 
to  lay  down  hia  cane,  and  1  threw  my  porakc 
at  him,  and  made  a  paas  at  him  s  tkua  after 
fimr  or  fire  nassca. 

Coun.  I  oeg  the  fsTour  of  yeu  to  adc  waa 
one  questioo,  you  say  the  pli^e  yon  saw  Mr. 
Denew  first  waa  the  toy -shop  P-»Colctp.   Yeat 

Coim.  la  it  not  an  usual  plaoe  whnm  giB* 
tlemen  used  to  stand  P — Cokp.  Yea% 

Coun.  Plaint.  When  you  wefc  going  aloaw 
the  hack-skle  of  St.  Clement's  church,  1  ask 
you  in  what  manner  did  Mr.  Denew  oomn  nf« 
ter  vou  P  Did  he  walk  very  fast,  or  runP 

Coiep,  He  ran. 

Cotw.  QMcen.  Did  BIr.  Merriam  run  f 

CoUp.  1  did  not  aee  him  till  be  canae  op  la 


Coun.  D^f.  I  ask  you  this ;  at  the  lime  yaw 
drew  your  sword,  did  he  ofi*er  to  strike  al  waw 
first? 

X.  C.  J.  Has  he  not  told  you  plainly  f 

Mrs.  Steed  sworn. 

Coun.  Plaint.  Pray,  madam,  will  yoo  be 
pleased  to  acquaint  my  lord  and  the  jury  what 
you  know  oouccming  this  matter,  and  what 
passed  between  your  brother,  Mr.  Celcpepor, 
and  Mr.  Denew,  at  his  first  coming  to  hna  F 
Steed.  On  the  ^2 1st  of  August 
Coun.  Queen.  Speak  aa  lood  as  you  cam 
Steed.  On  the  Slst  of  August,  my  loid»  I 
went  to  tlie  Temple  to  my  brother's  chwmhsrp 
to  go  along  with  me  into  the  oonntry,  neooid- 
ing  to  his  own  appointment,  and  my  bcother 
waa  not  at  all  ready,  at  wbk^  I  was  mightily 
surprised;  but  my  brother  was  reaerved  to 
me,  and  I  coidd  not  teU  the  reaaon ;  I  woa 
loth  to  leare  him  in  town,  becauae  he  had  aa> 
▼eral  intimations  in  the  connby,  that  ho 


t  leugth| 
danger 


the  caae ;  and  aent  my  coach  and  eqnipago  lo 
Mr.  Steed  into  the  country,  that  he  might  Mt 
come  up  to  ezpase  himself  to  danger  too:  al 
length,  while  1  waa  at  my  brother^  rhamhor 
about  1 1  o'ckwk,  a  gentleman  cuat  to  the  decry 
whom  I  aineo  understood  to  be  Mr.  Denow  | 
and  though  I  couU  not  bear  distinctly  whnftho 
saM,  hot  aomething  about  hours,  ponctual  m 
hours,  and  precise  in  time;  my  brother  aa* 
swered,  that  he  had  a  respect  to  sir  Graigw 
Booh,  and  sir  Jacob  Banka,  an  the  accoyataf 
the  ladica  Uwy  had  married ,  and  the  feauly 
had  maniadttto^  and  oarer  aHaif 
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Cmh.   9uf  tbal  tgaui,  what  your  brother  '  eiMnirin^  OT«r  Di^rht  for  my  brMher,  and  not 
said  to  Mr.  Denew  io  relation  to  air  George  i  findinffbiin,  and  doubting  whether  he  would  bt 


Rook. 

Sieed,  I  heard  him  aay  he  had  respect  fin* 
them  on  the  account  ot  the  ladies  tney  had 
married ;  and  nerer  had  the  leait  intenlKm  to 
«ffkt>nt  or  wrong  them. 
CoMfi.  What  eaid  Mr.  Denew  to  the  matter  P 
Stud.  I  do  not  know,  I  know  no  farther  at 
the  Temple.    We  went  afWwardi  to  Cecil- 
street,  and  my  brother  aent  a  letter  to  air 
Geom  Rook,  and   the  message  that   was 
brougnt  back,  was.  That  he  expected  him  at 
his  hmise,  or  would  send  immediately  after 
him ;    and  quickly  after,  Mr.  Denew  came, 
and  mr  brother  was  gone  out ;  then  I  thought 
it  wovld  be  time  well  spent  to  have  Mr.  Denew 
in  ay  lodging:    of  myself  I  fancied,  that 
while  my  brother  was  abroad,  he  would  come. 
I  knew  my  brother  was  at  Tom's  CoiTee- house 
in  Covent-Garden,  and  1  sent  my  brother  word, 
Mr,  Denew  waa  with  me  :    1  asked  him  if  he 
wanted  to  speak  with  Mr.  Steed,  my  husband  ? 
Re  said,  No,  it  was  with  Mr.  Colepeper,  him 
he  wanted  to  speak  to :    I  said  I  bad  sent  to 
him,  and  soon  after  Mr.  Denew  wanted  to  be 
gone ;  and  I  said,  it  will  make  but  a  Comedy 
•f  Errors  to  go  when  I  had  sent  and  expected 
him  to  return ;  so  Mr.  Denew,  after  some  time 
spent,  went  away  :  he  said,  there  was  but  one 
ooiTee- bouse  in  the  Strand,  and  there  he  was  to 
he  spoken  with.    Just  after  he  was  gone,  1  went 
to  seek  after  my  brother,  and  just  as  I  was 
taking  coach  with  Blrs.  Harlackcnden,  Mr. 
Britton  came,  and  asked  after  my  brother, 
whether  he  was  there,  or  at  the  Temple  ?  I  pro- 
mised he  should  know  where  he  was ;    so  I 
took  coach  ;    and  when  I  could  not  find  my 
brother  I  returned.    My  brother  came  to  my 
lodgings,  with  Mr.Cnnmn,  a  French  gentleman, 
who  speaks  English  rery  ill,  about  mrk ;  and 
a  little  while  after,  my  brother  sent  to  Mr. 
Denew,  to  the  coffee-house  where  he  had  ap- 
pointed, and  Mr.  Denew  came  in  a  coach,  and 
oame  up  into  the  dining-nwm  ;  says  he,  Mr. 
Colepeper,  1  must  apeak  with  you  in  private : 
says  he,  yon  may  speak  here :    No,  says  Mr. 
Denew,  you  must  come  out :  says  my  brother, 
.1  have  been  with  sir  George  Rook,  and  1  oould 
not  find  him  ;  either  he  denied  himself,  or  was 
not  at  home :  says  Mr.  Denew,  that  shall  not 
aerre  your  turn ;  let  us  make  an  end  of  it  now : 
says  he,  come  out ;  God  I  will  hare  you  out ; 
God  I  will  haTC  yon  out    There  was  a  multi- 
Blicity  of  words,  hut  my  brother  waa  cifil  and 
moffensive  all  the  while ;  and  Mr.  Denew  me- 
naced somewhat  upon  the  stairs,  and  went  off. 
The  next  morning  my  brother  arooe  Terv  early, 
and,  contrary  to  my  deairefervmuch,  be  went 
Io  wait  upon  sir  deorge  Rook  :    I  was  fnH  of 
terror  at  that,  and  thought  of  nothing  else,  bnt 
Io  get  surgeons  to  heal  the  wounds  and  stabs. 
I  knew  nothing  how  matters  went:   so  my 
brother  returned,  and  about  nmeor  ten  Mr. 
Britton  came  again. 

L.  C.  J.  WbereP— 5leerf.  To  my  brother's 
and  my  kidgiiigs  m  OedMrMt;    and  he 


at  the  Temple,  or  a^  Cecil-street,  I  sent  a  mes- 
senger to  tell  him  he  was  at  Cecil-street,  and  I 
thought  him  to  be  a  mediator,  or  else  I  should 
not  nave  introduced  him  to  my  brother ;    so 
when  he  came  in,  be  desired  that  Mr.  Bently, 
and  we  women  would  withdraw. 
CouH.  Queen.  Who  desired  this  ? 
Steed.    Mr.  Britton  desired  the  women  to 
withdraw,  of  whom  I  was  one.    Mrs.  Ilar- 
laclcenden  and  I  stood  at  the  door,  to  hear  what 
we  could,  being  very  inquisitive  in  so  horrid  a 
case ;   and  I  heard  them  read  something,  but 
what  that  was  I  could  not  tell,  but  my  brother 
told  me  since,  it  was  colonel  Seymour's  affidavit. 
L.  C.  /.  Where  was  all  this  ? 
Steed.  At  Cecil-street,  about  nine  o'clock  a 
Sunday  morning :   I  heard  liim  pretend  to  be  a 
mediator ;  he  said  he  was  a  mediator,  and  that 
he  had  a  paper,  which  if  my  brother  would 
sign,  all  would  be  well ;  and  if  he  would  pre* 
serve  himself  he  must  sign  it ;    I  did  not  hear 
what  the  paper  was,  hnt  my  brother  told  him, 
that  was  unworthy  of  him,  as  a  mediator,  to 
tender  to  him  such  a  paper,  which  he  looked  upon 
as  ignominious,  and  would  rather  die  than  sign 
it :  Then,  says  he,  you  will  be  ii^sulted  ;  then 
says  my  brother,  I  shall  defend  myself. 
Cou;t.  Queen.   What  did  he  say  then  ? 
Steed.    He  said,  sir  George  Uook  was  the 
flower  of  Kent,  and  the  quarrel  was  uf  a  public 
nature;    and  for  his  part  be  would  stand  and 
fall  by  him,  and  so  would  twenty  more.  "* 

Coun.   Did  he  talk  of  any  consul lalion  he 
had  ? 

Steed.  He  said  lie  would  stand  and  fall  by 
him,  and  so  would  twenty  more. 

Cokh.  D^.  I  hope  you  will  not  put  questions 
in  her  mouth. 

Another  for  Def.    You  do  not  ask  fair  ques- 
tions. « 

X.  C.  J.  She  has  answered  very  fair ;   pray 
do  not  quarrel. 

Coun.  Queen.  What  did  he  say  further? 
Steed.   Mr.  Britton  cane  to  the  door,  he  hid 
my  brother  not  to  be  in  a  passion ;  1  wondered 
he  desired  my  brother  not  to  be  in  a  passion  : 
Said  I  to  my  brother.  Will  you  not  go  to  the 
stairs  with  him  ?   Says  he,  a  villain,  he  has 
challenged  me  out. 
Coun.  What  time  of  the  da?  was  this  ? 
Steed.   About  9  or  10  o'clocic. 
Coun.  When  did  your  brother  go  out  ? 
Steed.  He  went  out  immediately  after  that, 
and  told  me  he  was  going  to  drink  a  dish  of 
coffee :  I  was  full  of  concern,  for  Mr.  Denew 
over  night  bad  challensped  my  brother  out,  and 
said  he  had  a  friend  below  in  a  hackney  coacli. 
CoMn.  WhosHidsuP 

Steed.  Mr.  Denew  said  he  bad  a  man  in  the 
coach  below ;  a  ftiend  he  had  too,  as  well  as 
D(iy  brother* 
L.  C.  J.   Where  was  this  ? 
Steed.  It  was  at  my  lodging  in  Cecil- street. 
L.  C.  /.  Indeed  I  mistook,  for  I  thought  it 
vM  at  Bb.  Colepeper's  chamber. 
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Steed,  No,  my  lord  ;  it  wu  in  Cecil-itreet, 
and  when  Mr.  Britton  was  going:  said  1, 
Brother,  do  not  ^ou  attend  him  to  the  stairs  1  as 
I  thought  in  |>oint  of  civility  be  ought  to  do: 
■ays  my  brother,  A  villain,  he  has  just  now 
challenged  me  out. 

X'  C.  J.  Who  said  so  ? 

Steed.   My  brother  said  so. 

L,  C.  J.    Who  did  he  say  «ias  a  villain  f 

Steed.  My  lord,  I  said  to  my  brother.  Why 
do  not  you  uuit  on  Mr.  Biittoii  to  the  stairs? 
Says  my  brother,  A  villain,  he  has  challenged 
mi*. 

CouH,  Queen.  Pray  give  an  account  of  what 
passed  overnight  between  you  and  your  brother. 

Steed.  I  have  si>oken  to  it  already  ;  if  you 
wiH  have  it  asfain,  1  will  repeat  it. 

L.C.J.  8he  hath  said  it :  have  you  any 
more,  mndatn  P 

Steeds  I  have  done  with  that,  my  lord. 
Just  aAer  Mr.  Britton  had  left  my  brother, 
Mr.  Bently,  an  honest  gentleman  and  friend  of 
.ours,  went  out  with  my  brother,  ami  quickly 
returned,  and  toltl  nie  of  tlic  assault  my  brother 
had  had  in  the  Strand  ;  and  that  Mr.  Merriam 
had  said,  my  brother  had  been  too  free  in  his 
tongue  with  sir  George  I^K>k. 

Coun,  Def.  You  say,  vour  brother  said,  the 
Tillain  chalienged  me ;  but  you  did  not  hear 
Mr.  Britton  make  any  challenge  at  all  ? 

Steed.  He  said  he  would  stand  and  fall  by  sir 
George  Rook. 

L.  C.  J.  He  said  he  would  lie  iuiulted  ;  that 
he  would  stand  and  fall  witii  him. 

Coun.  Queen.  And  that  twenty  more  wrrc 
engaged  ;   that  they  would  make  an  end  of  it 

DOW. 

Omn.  Def.  Madam,  you  were  pleased  to 
tay,  you  apprehended  Mr.  Britton  to  be  a  me- 
diator: Pray,  what  reason  had  you  for  think- 
ing so? 

Steed.  Because,  Sir,  he  had  been,  when  I 
was  a  child,  with  my  father  very  civilly  enter- 
tained ;  and  he  w  as  a  man  more  in  years,  I 
thought,  than  to  undertake  such  a  bully  affair. 

Coun.  Then  pray,  do  you  know  any  thing 
of  Mr.  Britton's  lieing  sent  for  to  make  up 
this? 

Steed.  I  myself  sent  for  him  by  my  brother's 
iervant,  because  he  desired  the  night  before  to 
know  where  my  brother  was. 

L.  C.  J.  When  did  he  come  to  you? 

Steed.  My  lord,  he  came  Saturday  in  the 
afternoon,  to  know  whether  my  brother  was  to 
be  spoken  with  at  the  Temple,  or  Cecil- street, 
or  where:  I  told  him  he  should  know  if  he 
had  a  mind  to  it ;  and  apprehending  him  to  be 
a  mediator,  I  sent  to  him. 

Coun.  Drf.  In  whoM  name  did  you  send  to 
him? 

Steed,  I  did  not  mention  any  name,  but  that 
my  brother  was  now  in  Cecil-street. 

Coun.  Did  you  yourself  send,  or  know  of  his 
being  sent  for  more  than  once,  or  how  ? 

Steed.  Never,  J  dare  say,  but  that  one 
time. 

Coun.  Queen,  I  would  only  aik  yoo  this 


question,  was  there  any  talk  of  Molring  mi  cad  P 

Steed.  Yes. 

Coun.  I  only  aak  you  this,  at  the  tine  hm 
refused  tlie  paper,  did  he  talk  of  making  aa 
end  of  il  ? 

.  Steed.  He  said,  they  might  make  aa  end  of 
it  now ;  it  was  not  so  positive  as  eoiae  aad 
fight ;  but  that  he  wouki  make  en  end  of  it 
now. 

L.  C.  /.  Blake  an  end  of  it  now,  who  nid  eoP 

Steed.  Mr.  Britton. 

Cttun.  Def.  What  did  you  mean  by  thai  ? 
Your  brother  did  not  understand  him  so ;  he 
thought  that  if  your  brother  would  aign  that 
paper,  that  that  would  make  a  speedy  end  ? 

Steed,  I  cannot  descant  upoo  hia  meaning ; 
his  terms  were  high,  and  1  believe  il  mi|(hi  he 
fighting,  and  so  1  took  to  be  hia  meaning  of 
his  making  an  end  of  it. 

Coun.  Queem,  Did  he  talk  any  thing  of  a 
friend,  then  at  the  time  that  be  said  he  woaM 
make  an  end  of  it  ?  Did  he  talk  of  hating  a 
friend  ? 

Slccd.  No,  he  dkl  not. 

Mrs.  Harlaekenden  sworn. 

Coun.  Queen.  Madam,  will  vou  aoqaaint  my 
lord,  and  the  jury,  what  you  Icnow  couoeraiag 
this  matter  of  Mr.  Denew  and  Mr.  Coiepeper, 
what  you  know  of  the  whole  matter? 

Hart.  Saturday,  betwixt  five  and  six  o^oioek, 
there  came  a  gentleman  into  my  bouse  in  Co* 
cil- street. 

L.  C.  J.  Pray  speak  out. 

UarL  My  lord,  Saturday,  betwixt  fire  and 
six  o'clock,  there  came  a  gentleman  in  mj 
house  iu  Cecil -street,  where  Mr.  Colepeper 
and  this  lady  lodged ;  I  asked  who  he  was  r  I 
was  not  in  tne  room,  but  I  saw  him  ;  she  aaid 
it  wai  one  Mr.  Denew ;  my  lord,  hie  staid  aad 
walked  about  about  half  an  hour,  and  Ibea 
went  away  again :  at\er  this,  we  thought,  wj 
lord,  that  Mr.  Colepeper  was  then  with  nr 
George  ^ook ;  going  about  five  o'clock  from 
my  house,  to  wait  upon  sir  George  Rook,  my 
cousin  imd  I  being  apprehensive  of  what  might 
follow,  we  sent  tor  a  hackney  coach  to  gel  a 
surffeon,  thinking  he  might  he  enjgagcd  in  a 
duel  with  sir  Geor^  Rook ;  and  just  aa  we 
were  going,  Mr.  Bntton  came  up  to  the  door  ; 
Mrs.  Steed  made  a  curtsey  to  him,  and  eaid« 
your  servant,  Mr.  Britton ;  and  lie,yoor  ser- 
vant, mailam :  where,  aays  he,  is  llr.  Cola-. 
Eeper  ?  1  do  not  know,  saysshe :  does  belodfa 
ere?  Yes,  said  she,  he  is  here  aomctioMefi 
she  said  she  did  not  know  whether  he  was  at 
the  Temple  at  his  chambers ;  immediatelv  ha 
went  away  in  a  hadtney  coach ;  we  oonid  aet 
hear  of  Hr.  Colepeper,  and  we  came  homo 
again :  about  an  hour  after  Hr.  Colepeper 
came  in. 

Coun.  Queen,  When  was  this? 

HarL  This  waa  Saturday  ihe^lslof  AogiNt, 
Mr.  Colepeper  came  in  with  a  French- 


Coun.  What  time? 
UarL  Aboal  eight  o'otock. 
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Ccun.  Bid  Mr.  Denew  come  that  night  ? 

HarL  Yes,  Sir,  about  an  hour  alter  that, 
between  nine  and  ten,  when  we  were  going  to 
•upper. 

Coun,  What  did  be  say  ? 

HarL  Mr.  Denew  sent  word  he  was  there  to 
apeak  with  Mr.  Colepeper ;  Mr.  Colepeper  sent 
for  him  up,  he  asked  him  his  business  ;  says 
he,  1  have  business  with  you ;  but  demurred, 
as  if  he  did  not  care  to  speak  before  us ;  we 
still  coutinued  in  the  room ;  Mr.  Colepeper 
asked  him  his  business ;  Sir,  says  he,  I  have 
business  with  you :  my  cousin,  1,  and  the  gen- 
tleman, still  continued  in  the  ruom  ;  says  Mr. 
Colepeper,  do  yon  come  from  sir  George  nook  P 
Jf  you  do,  1  have  been  with  him,  he  was  not 
at  home,  or  would  not  be  at  home,  or  to  that 
effect:  what  says  be,  do  you  say  sir  George 
Rook  denied  himself?  No,  says  Mr.  Colepeper, 
1  don't  say  sir  George  Rook  denied  himself, 
but  he  was  not  at  home,  or  would  not  be  at 
home :  then,  says  he,  you  did  not  go  at  the 
time :  yes,  savs  he,  I  did,  or  very  near  it : 
well,  Sir,  said  he,  1  liave  business  with  you, 
and  i  would  have  you  come  down  stairs ;  Sir, 
says  he,  I  have  none  with  vou,  my  business  is 
with  sir  Geoige  Ruok,  and  1  don't  question  but 
1  shall  acquit  myself  like  a  man  of  honour,  says 
Mr.  Colepeper :  says  Denew,  you  are  a  man 
of  honour,  a  man  of  honour !  I  don't  question 
but  you  will  acquit  yourself  like  a  man  of  ho- 
nour !  in  a  deriiling  way  :  Mr.  Colepeper  made 
answer,  it  is  no  business  of  yours,  said  he,  and 
I  have  nothing  tn  say  to  you  :  have  you  not, 
says  he,  you  will  find  I  have  with  you,  come 
down  stain ;  and  if  that  gentleman  be  your 
friend,  let  him  come  too,  1  have  mine  in  the 
coach.  Mr.  Colepeper  insisted  upon  it,  he  had 
DO  business  with  him,  but  with  sir  Geoive 
Rook,  and  he  did  not  ooestion,  but  that  be 
ahoald  prove  himself  to  be  a  man  of  honour. 
Says  he,  going  down,  you  are  a  man  of  ho- 
nour !  you  don't  know  what  that  is,  you  are  a 
little  rascal.  I  called  to  the  man,  William 
Packs,  Will,  says  I,  light  this  gentleman  to  the 
isoach  :  I  thought  that  word  was  so  base,  to 
call  him  little  rascal,  that  1  did  not  tell  it  to 
Mr.  Colepeper,  when  I  came  up. 

Coun,  Did  Mr.  Colepeper  give  any  Dl  lan- 
guage at  tliat  time  ? 

narl.  No,  indeed,  nothing  at  all ;  only  said, 
1  have  nothing  to  say  to  von,  I  do  not  know 
your  business,  said  he,  and  1  shall  not  go  down 
u  the  dark  with  you ;  and  it  was  so  dark,  my 
lord,  that  we  couU  not  see  cross  the  street 
irhen  he  came,  and  it  is  a  very  narrow  street 
where  1  live. 

Coitit.  Doyou  know  of  Mr.  Britton's  coming 
on  Sunday  morning  ? — HarL  Yet,  I  do. 
Coiin,  Pray  then  give  an  account  of  it? 
'  HarL  He  came,  and  I  did  not  know  but  he 
might  be  a  man  to  accommodate  the  businefls, 
and  we  did  send,  for  Mr.  Colepeper  lay  in  my 
boose,  and  he  aroee  and  went  to  wait  upon  sir 
George  Rook,  and  when  became  bade,  he  lokl 
us  he  had  been  with  sir  Geoige.  However^  I 
believe,  the  retion  Why  «•  MBl  Ibr  Mr.  Bnt* 


ton,  wn,  beeaoae  I  think  rir  George  Rook  iMd 
told  him,  he  had  sent  the  affidavit  to  him,  as  it 
proved  he  had,  and  Mr.  Britton  came  ap  in  a 
very  gentleman-like  manner ;  but  we  quitted 
the  room,  and  went  into  the  bed-chamber  {. 
there  is  a  wainscot  door  between,  and  the  deor 
was  not  quite  shut  neither. 

L.  C.  J.  Who  sent  this  affidavit  r 

HarL  Mr.  Britton,  my  lord,  had  the  paper 
in  his  jMMsket. 

L.  C,  J,  But  who  said  the  affidavit  shooU 
be  sent? 

HarL  Mr.  Colepeper  had  been  told  by  sir 
George  Rook,  he  nad  sent  to  him  when  the 
quarrel  was  betwixt  them. 

L.  C,  J.  Now  give  an  account  what  pasted 
between  Mr.  Britton  and  Mr.  Colepeper. 

HarL  We  left  the  room  to  them,  and  tbey 
sat  down  together,  and  Mr.  Britton  toM  him, 
that  he  was  very  sorry  for  this  disturbance  be* 
tween  sir  George  Rook  and  him  ;  and  would 
be  very  glad  to  accomntMHlate  mattera  between 
them,  to  do  a  friendly  office  betwixt  them. 

L,  C.  J.  Who  said  so  ? 

HarL  Mr.  Britton,  my  lord. 

X.  C.  /.  That  he  would  be  glad  to  accommo- 
date matters  ? 

HarL  Yes,  my  lord,  that  he  shouM  be  glad 
to  do  a  friendly  office  betwixt  them.  Mr. 
Colepeper  said  be  was  ignorant  of  the  of* 
fence  against  sir  Geori;e  luwk,  snd  asked  what 
sir  George  R«iok  alledged  against  him  ;  so  he 
polled  out  the  paper :  we  saw  the  paper  through 
the  door ;  Mr.  Colepeper  read  it,  snd  said,  it 
was  but  of  very  little  conse<]uence  to  make  sucli 
a  quarrel :  Mr.  Britton  said,  it  was  thst  which 
was  highly  resented,  snd  that  he  would  be  very 
glad  to  be  serviceable  on  both  sides,  to  mediate 
in  this  thing ;  Mr.  Britton  said  this  to  Mr. 
Colepeper ;  they  talked  pretty  low ;  I  walked 
backvyard  and  forward  in  the  room  ;  I  did  no| 
hear  every  word  that  was  said,  but  at  last  I 
heard  him  say,  that  he  bad  brought  a  paper  to 
him  from  sir  George  Rook:  we  saw  him 
through  the  crevices  of  the  door  read  the  pa- 
per ;  Mr.  Colepeper  said  toMr.  Britton  upon  the 
resding  of  it,  is  this  a  friendly  proposal  P  be* 
fore  I  will  oblige  myself  to  sign  this,  I  will  Iom 
the  last  drop  of  my  olood. 

Coun.  Plaint.  What  did  Mr.  Britioo  propose 
he  should  do  with  that  paper  P 

Ifor^  Sign  to  it,  wherein  be  had  said  anir  thing 
against  sir  George  Rook,  to  acknowledge  it ; 
but  Mr.  Britton  sot  up,  and  said  to  Mr.  Cole- 
peper, says  he,  i  find  jroa  are  resolved  to  be 
hot:  Mr.  Colepeper  sud,  he  would  loee  the 
last  drop  of  bis  mood ;  says  be,  I  find  you  are 
hot,  ana  you  must  expect  what  follows ;  for  sir 
George  Rook  Is  a  man  of  honour,  and  bath 
done  his  country  such  service,  that,  savs  he, 
every  gentleman  that  is  acquainted  with  him, 
must  needs  think  himself  obliged  to  espouse 
his  quarrel ;  and  I  am  one,  says  he,  and  he 
walked  out ;  and  as  he  was  going  away,  say* 
he,  yoii  must  expect  to  be  inndted. 

Coun.  Did  be  talk  ef  any  nimibcrf 
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CoMk  QaMk  DM  jov  Me  BIr.  IterNm 
thurettl  toy  timer 

Iforl.  No,  I  neversavr  him  there. 

Cbim.  Yoa  tav  Mr.  Colapeper  went  to  sir 
O— tge  Rook's  bouseP^l£ar/.  Yes. 

Gmui.  How  sooa  aftemrtrds  was  it  that  Mr. 
BrittoD  broun^t  this  paper  ? 

HarL  About  an  hour, 

Mr.  Btntfy  sworn. 

.  Cdim.  Def.  Call  Mrs.  Hariackenden  again. 
Who  was  in  the  room  Haturdaj  ni|;ht  f 

HarL  Mm.  Steed,  myatif,  and  Mr.  Cumin. 

Ciwa.  Nobody  else  ? 

HarL  No,  me ;  nobody  else :  It  was  be- 
Unmtk  niae  Mid  ten,  when  we  were  going  to 
■upper. 

doum.  You  were  aaying  that  Mr.  Colepepcr 

Klo  sir  George  Rook's,  but  when  be  came 
he  told  you  he  had  seen  sir  George 
Rook.    You  said  so,  did  you  not  ? 

HarL  Yes,  I  did. 

Coun.  Wss  this  as  soon  as  Mr.  Colepeper 
came  home  ? — Hari.  Yes,  it  was. 

Ccun,  And  you  could  hear  as  nauch  of  what 
was  said  by  Mr.  Brilton  aa  Mrs.  Steed  ;  and 
Mrs.  Sleed  as  much  as  you  h 

HarL  I  heard  what  I  have  mid. 

Conn.  Did  yon  not  make  it  your  businem  to 
observe  nhst  was  said  at  that  tiooe  ? 

HarL  Yes,  without  doubt  I  heard  what  1 
iMtve  said,  or  I  sliould  not  speak  it :  we  were 
•fiaid  the  bniines9  would  go  ill,  therefore  we 
were  inquisitive:  and  this  that  I  have  said  I 
did  hear. 

Mr.  Beniiys  Evidence. 

Ceun,  Queen.  >Vill  you  acquaint  my  lord 
and  the  jury,  whether  or  no  ^ou  saw  the 
acuffle  between  Mr.  Denew  and  Mr.  Colo- 
peper,  at  the  endof  Drury*laneP 

Bent,  Yes,  I  saw  it. 

Cotm.  Was  Mr.  Merriam  there  ? 

Bent.  Yes,  he  wss. 

Caum,  ■  What  did  Mr.  Merriam  either  do, 
•raayf 

Bemi.  Ha  said  nothiag  at  all  in  the  loaffle, 
Mr.  Deotw  overlook  us  near  Lyon's-inn  ;  and 
as  soon  as  he  overtook  us,  says  he  to  Mr. 
Colepeper,  well  overtaken !  Says  Mr.  Cole- 

rper,  1  have  been  with  sir  George  Rook,  and 
nave  given  him  aatislaction.  l^ys  Mr.  De- 
iieWf  that  is  nothmg  to  me,  you  must  give  me 
aatisl^Mrtion  for  what  you  did  to  me  last  night. 
Says  Mr.  Colepeper,  yoa  are  two  to  one :  no, 
says  Mr.  Denew,  you  are  three  to  two ;  but, 
■ays  he,  I  will  call  another,  and  we  will  nd  it : 
No,  says  Mr.  Colepeper,  i  will  enm[e  no  gen- 
tleman in  mv  quarrel :  then,  said  Mr.  Mer- 
viara,  we  will  stay  behind. 

L,  C.  J.  Who  waa  the  third  perMm  ? 

Bent.  Mr.  Cumin,  a  Frenchman. 

X.  C  /.  Who  waa  it  said,  you  have  three 
Id  two? 

Bent.  Mr.  Den^w  aakl«  yoa  an  three  to 
two  ;  I  Witt  fetch  a  third,  Mid  ha.  No,  said 
Mr.  Colep^efi  1  #ift  i^gaft  no  viuti^  mj 


quarrd.    Then,  aaya  Mr.  HenrwM,  I  wiDgo 
away. 

Conn,  So  that  it  is  evident  he  aaom  Wfm. 
some  design.  Hark  ye,  do  yon  know  UKf 
expression  made  use  oTby  Mr.  Merriam  at  tlM 
time  of  the  acufle  ? 

Beni.  I  was  saying.  It  waa  pity  fhia  Mifig 
oould  not  be  made  op :  says  Mr.  Iteviaaa,  Mr. 
Colepeper  ought  to  take  care  what  he  nyjk 

Cima.  What  ill  language  did  Mr.  Domnt 
say  Mr.  Colepeper  had  used  towards  kin  f 

Bent.  I  do  not  know. 

Coim.  Waa  yoo  by  when  Mr.  Britloa  §■■■  t 

Beni.  Yea. 

Ccam.  Whatwaaitheaaidf 

Bent.  I  know  not,  for  I  retimd. 

Caun.  Def.  Was  you  with  Mr.  GolepOMr 
then,  when  Mr.  Denew  met  him  by  Dyoirt* 
inn  ?— Ben/.  Yes. 

Coun.  Whither  was  he  going  P 

Coiep.  I  desired  him  to  go  uong  witli 
for,  says  1, 1  shall  have  enow  upon  me. 

Coun,  Mr.  Bently,  where  were  yoa 
then? 

Bent.  We  were  gomg  to  Boswell-eoBrt.  ■ 

CmiN.  Did  jTOU  observe  who  fkat  detv^ 
Mr.  Denew,  or  Mr.  Colepeper  f 

Beni.  1  do  not  know,  tot  I  was  m  a  MNi  of 
contusion,  and  my  eyea  were  upon  tka  growdl^ 
aud  I  do  not  know. 

Coun.  Did  you  see  Mr.  Colepeper  tlirow  kii 
bat  at  Mr.  Denew  t 

Bent.  No;  but  I  saw  him  throw  kia 
peruke. 

Cwtn.  Did  he  make  a  jpasa  at  him  at  Iha 
same  time? — Bent.  Yes,  he  did. 

L.  C.  J.  What,  did  he  take  his  wig  off 

Bent.  Yes,  my  lord;  he  took  his  wig  aiT 
with  his  lefl  band,  aad  threw  it  at  him. 

Conn.  Def.  What  did  Mr.  Denew  say  wbn 
they  were  going  to  draw  ? 

Bent.  1  do  not  kuow,  I  was  a  great  way  off. 

Coirn.  When  Mr.  Colepeper  came  to  yoaf 
or  sent  for  you,  did  not  he  tell  you  the 
why  he  sent  for  you  ? 

Bent.    1  apprehend  Mrs.  Steed  had 
for  ma. 

Coun.  You  went  akmg  with  Mr.  Colepepart 

Bent.  Yes,  1  did  so. 

Coun.  What  did  he  tdl  yoo  he  waa  fgatag 
todoP 

Beni.  He  said  he  waa  going  to  tpeak  wiA 
Mr.  Britton ;  he  told  me  he  deaigaad  to  hke  « 
vessel  to  go  to  HoUand,  to  meet  with  dH 
George  Rook,  and  said  it  woaM  coat  bun  t09L 
and  after  that  he  had  fooght  with  rir  Gaoifi 
Rook,  he  would  fight  with  Mr.  BrittOQ. 

Coan.  Did  he  not,  opoa  yoor  aafli,  flgf  ka 
went  to  challenge  Brittoa  t 

Beni.  No,  1  do  not  remember  that. 

Coan.  Queen.  Did  jou  ohacrve  aaj  aaaa 
in  the  hand  of  DenewN^Bea/.  Yea. 

Caun.  How  dki  he  dispose  of  it  P 

Beni.  Mr.  Colepeper  said,  after  MNsaMMML 
Coward,  ky  down  yoor  cane}  aad  ia  aalail 
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Bent,  I  do  not  know. 

Coun,  Did  Mr.  Deoew  pass  beforu  he  parted 
with  his  cane? — Bent,  Yei,  lie  did. 

L.  C,  /.  I  ask  you  this  (|iifnttion:  Mr. 
Benthr,  did  not  Mr.  Denew  lift  up  his  cane  at 
Mr.  Colepeper,  before  any  sword  was  drawn? 
l>id  you  see  that  ? 

Btnt,  No,  I  did  not  see  that,  I  was  at  some 
di^tQuoe,  and  in  a  little  sort  of  a  confusion. 

L.  C.  /.  How  far  was  you  behind  ? 

Beni.  I  beliere  half  the  length  of  this  hall. 

Coun.  Queen,  When  Mr.  Colepeper  drew 
his  sword,  did  he  make  up  to  Mr.  Ilenew,  or 
retire  first? — Bent,  He  retired  back  first. 

Cottfl.  Upon  your  oath,  did  he  ofier  to 
make  any  pags  at  Mr.  Denew,  until  Mr.  De- 
new came  up  with  his  sword  drawn  ? 

Bent,  I  did  not  observe  that. 

Omn,  Mr.  Colepeper  retired  and  Mr.  De- 
sew  came  forwards  ?-^Befif.  Yes. 

Coun,  Def,  Did  he  not  throw  his  hat  before 
any  po«  ? — Bent,  I  did  not  see  that 

dun.  Did  he  not  throiv  his  wi^  before  any 
pass  ?— Ben/.  No^  the  wijP  was  last  of  all. 

Coun,  Queen.  What  did  Mr.  Colepeper  do 
then? 

Bent,  Mr.  Denew  nid  it  was  not  fair;  Yes, 
says  Mr.  Colepeper,  it  is,  and  I  will  take  all 
adranlages  a^inst  aasaninators,  as  I  take  you 
to  be  for  sir  George  Hook. 

Coun.  What  was  done  after  the  scoflie  ? 

Bent,  They  run  away,  they  one  way,  and 
we  another ;  this  was  at  the  j^ay-pole  in  the 
Strand.    We  met  Mr.  Rritton  at 'Temple- bar. 

Coim.  At  the  time  they  met  at  Lyon's- inn, 
did  Mr.  Colepeper  decline  ? 

Bent,  He  said  he  had  been  with  sir  George 
Book,  and  had  given  him  satisfaction. 

Mr.  WelU  opening  for  the  Defendants. 

1  am  in  this  cause  counsel,  my  lord,  for  the 
defendants,  and  as  fur  Mr.  Merriam,  I  think 
here  is  notliiog  that  they  offer  can  affect  him, 
as  to  any  challenge  that*he  gave :  he  was  in 
company,  it  is  true ;  he  did  nothing,  but  only 
gave  good  advice ;  he  did  say  indeed  at  last, 
Sir.  Colepeper  must  have  a  care  what  he  said ; 
and,  1  thmk,  it  was  good  advice  if  it  had  been 
well  taken.  And  as  to  the  other  two,  Mr. 
Colepeper  you  have  heard  is  the  material  evi- 
dence m  Ais  matter.  Gentlemen,  you  will 
consider  who  are  the  witnesses ;  and  what  are 
the  cireumstances  of  this  fact.  It  is,  my  k>rd, 
a  thing  we  cannot  possibly  be  provided  with 
many  witnesses  in,  oeing  transacted  betwixt 
Mr.  Colepeper  and  these  gentlemen,  therefore 
we  have  the  disaavantitt^p  in  this  case,  be* 
oaoae  the  law  does  say,  Imust  own,  that  Mr. 
Colepeper  is  allowed  to  be  a  witness,  hat  we 
cannot  he  witnesses,  gentlemen,  for  ouradves, 
in  tlie  matter ;  and  it  being  a  private  transac- 
tion, it  is  not  to  be  presumed  that  we  can 
make  any  great  defiaice,  nor  have  any  posi- 
tive witnesses;  hut  that  there  was  a  qjuarral 
between  himself  and  sir  George  Rook,  is  de- 
clared by  them :  and  I  betievn  very  nrovoking 
language  hath  been  given  by  Mr.  Cdepeper^ 


which  might  oocaaioD  what  hath  happeaed. 
As  for  Mr.  Denew,  he  is  a  gentleman  of  very 
good  fashion;  a  gentleman  of  estate  and 
quality  }  a  justice  of  the  peace  in  the  country^ 
and  not  such  a  kind  of  person  as  Mr.  Cole* 
peper  would  represent  him  to  be :  be  is  a 
perM>n  tliatsir  George  Rook  hath  an  intimacy 
with,  and  has  had  for  a  great  while  together. 
Being  at  sir  George  Rook's  house  the  31st  of 
August,  the  day  that  is  fixed  upon,  then  truly 
sir  Geoige  Rook  dkl  say,  Mr.  Cokpeper  had 
highly  offended  him,  and  he  did  expect  he 
wookl  give  him  some  satisfaetioa  for  what  ho 
had  done;  upon  that  we  do  own,  that  Mr. 
Denew,  as  from  sir  George  Rook,  did  go  in  tiia 
morning  to  expostulate  with  Mr.  Colepe|wr 
the  reason  of  this,  usage;  he  met  him  aboui 
the  Temple-gate,  and  acquaint  him  with  it ; 
>ays  he,  I  cannot  come  to  yon  tfiese  twa 
hours,  if  you  go  into  the  Rainbow  coffee* 
house,  and  stay  two  hours,  I  will  come ;  but 
he  did  not  come :  and  Mr.  Colepeper,  as  mnch 
apprehension  as  he  had  from  those  ynssins^ 
sent  for  this  sfentleman  up  to  his  chamber  in 
the  morning ;  and  when  he  came,  it  is  trua 
what  Mr.  Colepeper  says,  that  he  said,  ho 
had  said  nothing  of  sir  George  Rook,  but 
that  he  was  a  very  honest  gentbman. 

Colep,  I  did  not  say  that  neither. 

Mr.  Welit,  Says  he,  If  you  will  say  that,  1 
believe  sir  George  Rook  will  put  it  up;  for  air 
George  Rook  is  a  man  that  will  have  his  ho- 
nour vindicated,  for  it  is  not  fit  such  language 
as  you  have  spoken  should  be  spcJi^en  or  him. 
Says.he,  if  you  will  go  to  sir  George  Rook,  1 
shall  be  gUd,  because  I  believe  there  will  be  an 
end  of  it.  No  truly,  Mr.  Colepeper  could  not 
go  then,  but  two  hours  after  he  would  go: 
says  3Ir.  Denew,  you  sajjr  you  will  come  withr 
in  these  two  hours,  but  will  you  go  certainly  at 
the  two  hours  end  ?  Y«^  said  he,  I  will  be  thera 
within  two  hours ;  then,  8a\'s  he,  I  have  no:* 
thing  to  aay,  I  am  very  glad  yon  design  it. 
My  lord,  he  afterwards,  as  he  frequently  did, 
dined  with  sir  Geoige  Rook :  Mr.  Denew,  you 
may  think,  did  acquaint  him  with  what  passed 
between  Mr.  Colep«^r  and  him,  and  about  two 
o'clock,  after  dinner,  there  came  a  message 
from  Blr.  Colepeper  to  sir  George  Rook,  to  tell 
him,  that  he  could  not  meet  htm  then,  but  he 
would  meet  him  at  five  o*clook,  which  is  the 
time  Mr.  Colepeper  is  agreed  he  was  to  meet : 
truly  Mr.  Colepeper  did  not  come  aoeanling  to 
his  appointment ;  and  Mr.  Denew,  sayp  he,  I 
have  staid  here  at  home  on  purpose ;  I  wondef^ 
he  should  give  me  se  much  treaUe,  and  doth 
not  come  according  to  his  promise  and  appoin)(- 
ment ;  and  then  there  came  a  man  with  a  letto: 
from  Mr.  Colepeper,  a  message  by  his  servant: 
it  was,  that  he  could  not  come  then,  at  five 
o'clock ;  but,  am  he,  if  you  would  needs  haTO 
me  meet  you,  ii  yoo  appoint  a  time  and  plaet, 
if  yoQ  insvt  upon  it,  I  will  not  ^:  open  that, 
Mr.  Denew  being  thera,  tell  him,  says  air 
Geoige  Rook,  I  will  May  at  home  on  purpeea^ 
until  such  tineas  he oomea;  for  I  havea  gnat 
desire  to  tpaak  with  him,  and  know  tha  tratU 
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of  tbif  mttter  thtt  is  spread  m  mocli  abituid. 
He  went,  and  be  was  not  at  borne,  and  he 
■taid  till  ten  o'clock  at  niq^t,  and  then  be  came 
up  into  the  chamber:  Mr.  Colepeper  wan  in 
anotlier  room,  but  Mr.  Colepeper  hearing  bii 
voice,  siiyt,  let  him  come  up  ataira  (for  he  was 
a  pair  oF  stairs  hig^her.)  Mr.  Denew  comes 
up ;  Mr.  Colepeper  *  huldingf  the  duor  in  hit 
band,  would  not  let  him,  at  first,  come  in. 
Your  business.  Sir?  says  Mr.  Colepeper.  Yon 
know  my  bunnesa  well  ennu{|fh,  says  Mr.  De- 
new. He  told  bim,  that  he  came  from  sir 
QtOTge  Uook  ;  he  aaid,  that  he  had  no  biisi- 
■css  with  bim ;  he  had  been  with  sir  George 
Rook,  and  he  did  deny  himself,  like  a  scoundrel 
fellow,  tor  at  borne  he  was,  hut  would  not  see 
kim,  and  he  beliered  him  to  be  such  another ; 
be  took  this  3Ir.  Denew  to  be  a  scoundrel  fel- 
kiw  too,  and  he  wonid  have  nothing  to  say  to 
kim.  Mr.  Denew  said,  my  lord,  be  did  not  ex- 
pect such  langua{;e  as  that  waa ;  ami  what- 
ever your  quarrel,  said  he,  may  be  with  sir 
George  Rook,  is  no  matter,  but  you  have  given 
me  provocation :  saya  he,  if  you  have  been  with 
air  ucorfe  Rook,  you  have  beard  the  matter, 
and  shall  not  talk  of  it ;  but  since  you  have 
given  me  such  provokinjg^  language,  you  can- 
not expect  I  should  take  it  very  calmly ;  and 
away  went  be.    The  next  morning,  my  lord, 

S  pure  chance,  about  Temple-gate,  be  saw 
r.  Colepeper  in  his  passage,  and  there  he 
told  him,  nys  he,  you  may  remember  the  lan- 

Euage  you  gave  roe  last  night ;  it  is  not  such 
inguage  that  one  gentleman  ought  to  give  to 
anfHher,  and  you  must  consider,  and  learn  bet- 
ter manners.  Kays  Mr.  Colepeper,  what  need 
kave  you  to  trouble  yourself  with  sir  George 
Rook^s  business,  when  I  have  been  with  bim  f 
Says  he,  it  is  my  business  that  I  concern  my- 
tel?' about ;  and  upon  that,  there  was  some  sort 
of  a  challenge  upon  biaown  account.  But  if 
this  be  every  tittle  true,  it  will  not  ju^ifv  the 
indictment ;  that  is,  that  he  oflfcred  to  ficht  the 
duel  on  sir  George  Rook*s  behalf;  tor  this 
quarrel  was  upon  the  account  of  that  gentle- 
man himself.  When  he  came  to  other  wit- 
nesses, that  gentleman  who  came  last,  he  lei  la 
you,  that  it  was  upon  bis  own  account,  and 
Bot  bpon  the  account  of  air  George  Rook :  ao 
that  ao  faras  there  were  any  witnesses  present, 
■0  far  they  give  you  that  account.  My  lord, 
aa  to  this  Mr.  Britton,  there  is  no  great  matter 
flxed  upon  bim  :  in  this  cause,  tbey  do  own, 
that  Mr.  Britton  was  taken  for  a  friend,  and 
Mr.  Colepe|»er*a  sister  sent  for  him  as  a  media- 
tor ;  she  looked  upon  him  as  a  friend,  and  did 
rightly  think  ao ;  for  indeed,  he  waa  so  purely 
in  this  matter,  and  had  no  deaign  nor  enmity 
against  Mr.  Colepeper ;  be  bearing  there  had 
been  such  provocation,  be  went  purely  to  ac» 
quaint  bim,  that  sir  George  Rook  waa  angry, 
and  be  wouM  bare  biro  make  up  this  matter, 

*  Not  true,  noroflbred  to  be  proved;  but 
being  not  to  the  point,  waa  let  paaa,  as  many 
other  things  for  tha  aama  roaaoo.    Former 


and  aign  an  acknowledgroent,  but  ha  woald 
not ;  and  thereupon  he  said,  air  George  Rook 
was  the  darling  of  Kent,  and  be  wonld  ba 
insulted  if   he   would  not  sign  that  paper; 
every  one  would  espouse  his  qoarrel,  and  ha 
among  the  rest,  if  he  would  not  ackoowledga 
that  rudeness.    My  lord,  this  is  no  chaHenge ; 
Mr.  Britton  only  told  what  the  event  would  m, 
if  be  did  not  make  acknowledgment  for  that 
ofTt^nce;   every  gentleman  wouM  eopooae  air 
George  Rook's  quarrel :  this  was  only  lo  ahew 
the  esteem  sir  George  Rook  bad  in  ihe  eoon- 
try ;  that  Mr.  Colepeper  would  be  inaulled^ 
not  by  air  George  Rook,  hot  by  the  cuontryp 
and  he  might  well  think  ao,  if  it  were  true  wMt 
is  reported  of  Mr,  Colepeper,  in  reference  to 
sir  George  Rook :  but  he  told  him  what  he  be- 
lieved the  consequence  would  be ;  and  ba  eama 
purely  aa  a  frit>nd,  and  nothing  elae;  ao  that, 
my  lonl,  there  is  nothing  to  be  fixed,  that  ho 
challenged   Mr.  Colepeper  to  fight  upon  air 
George  Rook*s  account ;  he  came  purely  aa  a 
friend,  and  noihing  else.    Your  lordship  hears 
that  they  would  insinuate,  that  tbeae  gratia- 
men  laid  in  wait,  and  were  hired  oopurpoaeto 
aflrout  and  assault  this  gentleman,  and  that 
tbey  were  men  fit  for  such  evil  practicca  and 
designa ;  but  there  is  nothing  that  bath  been 
proved  of  that.    Thesa  ladiea  talk  of  atotiea 
they  heard  in  the  country ;  and  if  they  had  a 
mind  to  assault  Mr.  Coleneper,  be  waa  at  bis 
chamberatobe  heard  or;  what  need  they  so 
much  to  lie  in  wait?    And  even  thia   very 
day   be   went  abroad  when  thia  battle  hap- 
pened.   Rut,  my  lord,  bow  could  it  ba  poa* 
sible  this  should  be  otherwiso  than  chaaoa? 
Mr.  Colepeper,   be    lodged    in  Cecil  •otrerli 
in  the  Strand,  they  met  him  at  Wieh-street, 
near  St.  Clement's  church  ;    it  could  not  hi 
presumed,  that  they  should  lie  in  wait  there, 
expecting  to  meet   with    him ;   ao  that  the 
very  circumstance  of  the  place  ahewed  thers 
could  be  no  design  of  their  meeting  him  in 
that  place;   for  bow  could  tbey  auppooe  ba 
should  come  there,  aince  he  lodged  m  Cecil- 
street  ?  And  then,  my  lord,  it  shewn  ha  had  not 
those  apprehensions  of  danger,  that  he  was  not 
BO  much  concerned,  as  he  would  have  na  ooa- 
ceife ;  for  he  goes  immediately  out,  took  two  or 
three  with  him :  it  was  to  challengo  thia  man; 
but  be  would  make  you  believe  it  waa  not  a 
present  challenge,  but  atler  be  had  fought  w^ 
sir  George  Rook  in  liollaud,  he  woiud  flgbk 
this  gentleman  there ;  ao  that,  my  loi^  uis 
shews  he  waa  far  from  those  apprebenama  ti 
danger  as  he  bath  pretended.    We  ahaO  call 
two  noble  lorda  to  tbeae  gentleroen'a  iaynt»> 
tions,  that  will  give  an  account  of  theaa  nuatk 
men,  that  they  are  no  auch  men*  aa  ihey  p» 
tend ;  and  then  we  hope,  though  it  ia  our  loii" 
fortune  not  to  have  witneaaea,  the  BMHer  w3l 
be  taken,  as  in  all  pn»bability  ii  waa. 

L.  C.  J.  Mr.  Wells,  pray  tell  me  thn  alfiwl 
Mr.  Coleneper  gave  llr.  Denew  ? 

Mr.  Wedi,  Idid  open  it  to  your  hndship. 

L.C.J.  It  wu  not  plain  CBDugk  te  ■»  It 
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'  yit.WtlU.  lamsonjfbr  thit,my  lord,  it  u 
ofleD  my  miifbrtuDe ;  but,  whh  bamble  lub- 
misrian,  il  nu  at  tea  o'clock  U  niglit  w ben  he 
came  ;  he  tnld  Mr.  Denew,  be  had  been  with 
tir  Oeot^  Itook.  Mr.  Colepeper  mid,  nyi 
he,  I  bare  been  with  nr  Georee  Rook,  Ml 
Kke  a  scoundrel  fellow  be  denied  binielf  kt 
home,  and  you  are  inch  another  lennndrel. 

L.C.J.   Did  he  lay  that  f 

Ht.  WetU.  Yea,  my  lord,  he  did. 

Caun.  Queen.  Have  you  any  evidencA  of 
thatr 

Hr.  WtUi,  My  lord,  we  hare  nothing  bat 
Mr.  Denew,  aod  ho  will  rive  hi*  oath  on  it, 
aa  well  as  Hr.  Colepeper  nil  o«th  to  the  con- 

L.C.J.  Mr.  Cotepcpcr,  yon  are  upon  your 
oath.  Did  von  aay  air  Georm  Book  waa  a 
■coundrel  fellow  fiir  denying  hinnelf  ? 

CoUb.  Ne*er,  odtber  then,  nor  in  my 
whole  (ife. 

L,  C.J.  Did  you  aay  Mr.  Denew  waa  a 
■coundrel  felhiw  f 

Co/rp.  No,  my  lord,  nerer:  laawtbatHr. 
Denew  waotcd  a  colour,  and  I  wai  reiolTed 
not  to  give  bim  one. 

Another  Counsel  for  the  Defendants, 
y  lord,  it  canoot  be  expected,  aa  thia  cauae 
9  can  be  able  to  give  much  eri- 
could  do  it,  I  would  not  take  op 
your  lordship's  lime  witb  any  obaerratioDa  of 
uiy  own  ;  but  I  think  it  is  Tery  obserrable  upon 
the  indicliBeot,  that  the  gentlemen  on  the 
Olber  side  bave  scarce  given  u*  leafe  to  make 
an  answer  to  what  waa  aaid,  in  reference  to 
the  delenilanta. 

L.  C.J.  You  had  best  to  call  what  wit- 
nesses you  have  ;  and  llico  ifyoo  have  a  mind 
to  muLe  obserTaliuns  you  may. 

Cvuit.  T)ef.    My   lord,  we  muat  Grst  beg 
leave  to  introduce  another  piece  of  evidence, 
the  paper  that  1  have  in  my  liaod. 
Colonel  Let  called, 

Coun.  Dtf.  We  would  first  beg  leave  tn 
ahew  how  fllr.  Brilton  went  to  Mr.  Colepeper 
and  the  gentlemen  that  we  muat  bring,  that  he 
shewed  the  paper  lo  first ;  1  believe,  my  tnrd, 
it  will  appear  there  waa  notliing  in  the  paper 
but  what  any  gentleman  might  sign. 

Coun.Vcjtn.  (Speaking  to  col.  Lee.)  Did 
Hr.  Britton  ahew  you  that  paper  at  any  time 
and  CD  what  a<:conol  ? 

Cut.  Let.  Mr.  BKttoQ  and  1  wa«  at  tbe  cof- 
ftc-house  upon  the  Vlit  of  Angnat,  talking  of 
the  behaviour  of  Mr.  Colepeper  to  air  GKirge 
Hook  :  Consiilering  the  different*  cbaractera 
of  these  gentlemen,  we  thought  it  advisable  to 
bare  an  accommoda^DD;  and  in  order  lber«- 
■nto,  we  ]iropn«eil  the  drawing  up  of  a  paper ; 
Hr.  firitlon  drew  it  up,  and  upon  perusal  I  -f 


*  Mr.   Colepeper  is  glad   of  tbe 
character ;    and  hopes  the  T««der  will  Ifaink  it 
well  made  out.     Fonncr  EditioB, 
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flpprovedof  it,  and  did  (bink  tlisre  waa  nothing 
in  tt  but  what  Hr.  Colepeper,  or  any  gentleman, 
might  set  their  hands  lo,  without  aoy  retiecltoa 
upon  their  re)>atatioa,  and  iliouglK  air  Geoiva 
liook  would  acceptofit;  and  acoH^tugly  Mr. 
Britton  went,  and  said  Mr.  Colepeper  waa 
It  home.  My  lord,  I  beliere  this  is  tbe 
paper. 

Coun.  Quern.  But  suppose  Hr.  Colepcpet 
would  not  sign  that  paper.     What  then  F 

Col.  Xm.  There  was  not  a  word  apoken  of 


Co).  Let.  Nobody  but  Ur.  Brilton  and  my- 
^If  that  I  know ;  in  the  room  there  wera 
some  other,  but  no  other  people  knew  any 
thing  of  tbe  matter. 

Heij.  Darmtll.    But  waa  there  any  thiity  said 

case  he  should  refine  to  sign  the  note  ? 

CoLXee.  No. 

The  Paper  shewn  to  Mr.  Colepeper. 


C«lep.  Indeed,  my  lord,  I 

Cortn.  Queen.  (Speaking  to  col.  Lee).  Can 
ou  aay  it  is  tbe  same  paper  f 

Col.  Let,   I  cannot  say  it  ia  the aame  paper. 

Coan.  But  ia  that  a  copy  of  the  paper  thai 
'as  drawn  op  ? 

Col.  Lei.   I  do  belipvp  it  is  the  same  paper. 

Coan.  Bnt  he  waa  not  M  the  delivery  of 
the  paper  to  Mr.  Colepeper  ;  thereliire  it  ia 
"It  evidenre. 

Serj.  DrirneU.  Aly  Innl,  il  cannot  be  read  ; 
for  to  read  it  is  to  make  it  eviilence :  And  it 
appear  by  any  proof  thai  it  is  the 
paper,  but  on  the  contrary  is  awom  by  Hr. 
Colepeper  not  to  be  the  paper. 

Z..C!/.  (Speaking  to  Mr.  Colepeper.)  Can 
^  lu  aay  il  is  not  the  (laper  1 

Coltp.  My  lord,  to  the  beat  of  my  judgranit 
itis  not  tbe  paper,  nor  tbe  bigness  of  it ;  and 
there  is  this  cUuse  left  out,  That  I  was  lo 
satisfy  air  George  Kook,  and  all  hia  rHtiids. 

L.  C.  J.  Waa  tfaat  in  the  pagier  vou  had  T 

CaUp.  My  lord,  in  Ihc  pa|ier  1  iiail,  1  waa  to 
aak  panion  of  air  George  Hook  and  all  bia 
friends,  though  1   had   never  9i>ake  amiss  of 

Onttt.  Dtf.  My  lord,  be  iloet  not  beliere  it 
to  be  the  same  paper. 

Col^.  1  do  not  beliere  it  lo  be  the  hand. 

L.C.J.  It  cannot  be  read  as  evidence. 

Con*.  Dtf.  We  do  not  offer  it,  my  lord,  as 
tbe  paper  that  was  actually  shewn,  but  that  the, 
jury  may  see  (hat  Hr.  Brilton  went  upon  an 
amicable  deaign ;  we  offer  it  so  far. 

Cava.  Qaeea.  Doyott,  Hr.  Colepeper,  asy  it 
was  lbs  aa  me  paper  f 

CoUp.  That  which  waa  tendered  to  me  waa 

TheLonl  Wintkdtea  awom. 
Can.  D^,   Fnf,  mj  locd,  will  ygti  b« 
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plosed  to  give  aa  accooDt  of  wbat  yoa  know 
of  these  i^entleiueQ. 

Lord  W.  When  I  underetood  tlie3r  were 
under  cuch  tn  extrsordioary  pru«ecutioD,  I 
could  do  no  Idm  riyht  than  to  appear  for  tbera 
httre :  I  wonder  tliat  these  gentle meu,  that  are 
knovfn  to  he  gentlemcD  of  good  eetates  and 
great  iiooour,  should  be  called  feDcing-maatera 
and  duellers.  1  will  speak  first  of  all  to  Mr. 
BrittoD,  wko  is  a  geuUeman  of  that  esteem 
iMmI  worth  in  town  and  country,  that  I  need 
■ay  but  a  Tery  few  words  of  hiro;  I  ha?e  long 
iMd  ^D  ioliwale  acquaintance  with  him  ;  there 
is  nothing  can  be  less  injurious  to  any  man 
than  he :  he  is  one  that  values  himself  upon 
his  hoiHHir  and  reputation,  and  would  not  do  a 
base  thiug  for  the  world,  ind  Mr.  Denew  is 
represented  as  a  fencing -master  and  dueller,  a 
master  of  defence;  it  is  well  known  be  is  a 
gentleman  of  good  repute. 

L.  C.  J.  He  is  esteemed  to  be  one  that  is 
skilful  in  fencing. 

Loiil  W,  He  has  a  commission  from  the 
queen,  and  hath  a  double  commission  from  the 
prince  at  this  time,  and  is  now  in  as  good  cir- 
cumstances as  any  man  in  the  country,  and  is 
well  koowntobeofa  good  family;  and  lam 
sure  be  would  be  very  sorry  to  change*  cir- 
cumstances wiih  this  gentlcaian  that  makes 
complaint  against  bim ;  1  never  knew  him  give 
pfience  to  any  man. 

Ctfun.  Def.  Was  he  a  quarrelsome  man  ? 

Lord  W,  He  is  a  man  of  honour,  and  will 
^rfmour,  when  he  is  injured  by  any  man,  to 
do  himself  right :  he  hath  a  great  regard  to  his 
reputation. 

The  Ear!  of  T^on^f  sworn. 

E.  of  Thanet.  I  have  known  Mr.  Britton  for 
pear  these  twenty  years  past,  and  1  never  heard 
but  that  he  acquitted  himself,  in  all  the  business 
be  transacted,  like  a  very  worthy,  honest  gen- 
tleman, and  an  understanding  man  ;  and  this  is 
the  just  character  he  hath  in  the  world;  and 
this  did  rrcommcnd  him  to  the  station  he  is 
sow  iu  to  serve  the  queen :  he  hath  iMsen  a 
▼ery  civil,  honest  man,  and  I  never  beard  but 
be  was  ready  and  willing  to  do  ail  kind  of  good 
offices.  As  to  the  other  gentlemen,  I  believe 
Mr.  Denew  to  be  an  honest  gentleman ;  but  aa 
k>  Mr.  Merriam,  I  never  heara  his  name  beibre. 

Coun.  Dtf,  l>o  you  think,  *niy  loni,  they 
would  be  guilty  of  an  assassiiiatiou? 

E.  of  2\  No,  indeed. 

CouH,  Is  Mr.  Britton  in  any  place  in  the  go- 
Tcriimcnt? 

K.  of  T.  He  has  had  a  place  in  Dover  these 
twenty  or  thirty  years  ;  and  1  believe,  bv  the 
just  and  good  character  he  halh  had,  is  made 
one  of  the  «x>mn)i8sionera  of  the  custom-house. 

CouH.  Are  they  taken  notice  of  to  be  men  of 
peaceable  temper  ?  or,  are  they  qnarrclsome 
persons? 

*  It  is  presumed  bis  lordship  might  be  mis- 
informed, nor  are  the  defenmtts  Uldkted  for 
iswei^,   FoTBGwr  £dtlioik 
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S.  of  r.  1  believe  of  Mr.  BiittoiH  by  all  that 
1  know  of  bim,  that  there  is  nol  another  mao 
in  England  caq  beliete  he  woukl  have  any  Bnck 
inlf  ntion  of  being  in  an  assassination. 

Ltfk-d  W.  As  to  ])|r.  Merriimi*  bearing  his 
nmne,  1  should  have  said  «>qietli*ng  of  ^ios. 
0e  is  now  actually  einployed  onder  tne  prinot 
and  Qie :  and  1  f  ^nly  believe  be  oannot  be  oour 
ceroed  in  a  base  action. 

Sir  Benjamin  Baikunt  sworn. 

Bathurtt.  I  have  known  Mr.  Britton,  my 
lord,  theae  twenty-seven  or  twenty- efgbt 
yean :  I  never  knew  a  man  in  my  lifo  moreinof- 
Temi ve,  or  more  desiroua  to  do  any  good oQoe ;  • 
man  of  a  very  good  temper ;  never  inclined  t* 
quarrel ;  never  provoked  ;  but  is  always  ready 
to  do  all  the  good  oifices  he  can.  Mr.  DepeWr 
I  hear,  hath  been  sightly  apoken  of,  whidi  I 
wonder  at.  He  was  bred  a  merchant,  has  al- 
ways behaved  himself  very  well,  and  ia  a  gco^ 
tieman  of  a  good  family  and  plentiful  osttte, 
and  hath  liv«Ml  in  great  reputation,  and  di4 
sometimes  trade  as  a  mercnant,  and,  tbal  not 
anaweringt  he  iives  now  upon  liia  estate  ia  ths 
country :  as  far  as  1  liavc  heard  of  Mr.  Brilton« 
he  hath  a  good  character  of  all  mankind,  and  ia 
now  one  of  the  oominissiouers  of  the  custom- 
house,  and  1  believe  is  very  well  esteemed  by 
all  that  know  him. 

Cotta.  Dcf,  Do  you  think  he  would  hsTa 
been  guilty  of  an  assassination? 

Bath.  AG,  indeed,  1  do  not. 

L.  C.  /.  (Speaking  to  the  Queen's  eoonsel.) 
I  would  ask  you  how  you  fix  any  crime  upon 
Mr.  Britton?  I  will  suppose  the* words  in  the 
paper  which  he  shewed  Mr.  Colepeper  were 
too  severe,  and  not  fit  for  a  man  to  aign :  but 
does  that  make  him  guilty  ? 

Coun.  Queen,  My  lord,  he  challenged  him 
in  express  terms. 

8cr|.  Darn.  My  lord,  Mr.  Colepeper  mys, 
Mr.  Britton  came  to  bim,  and  proponed  the 
siffniog  of  a  paper;  and  that  now  tney  ahall 
bnug  another  pa|)er,  and  not  the  same  that  was 
first  tendered  to  liim,  I  think  is  very  extn* 
ordinary,  and  makes  atrainst  them :  but  theov 
ray  lord,  aAer  the  paper  waa  tc&deicd  t»  Mr. 
Colepeper,  (but  refused  by  bim)  immertinlriji 
aAer  that  Mr.  Ikitton  gave  the  chaUenga. 

L.  C.  J.  That  ia  a  question. 

Coun.  Queen,  Says  be,  sir  Qwm  Bonk  is 
the  flower  of  Kent,  does  frienily  ottoe%  pro. 
motes  and  advances  his  friends,  ami  there  an 
twenty  will  engage  themselves  in  bis  qinml^ 
and  I  myself  for  one. 

L,  C.  /.  Mr.  ColepepfTi  pny  tdl  ns  dm 
matter. 

Cotep.  Says  be,  I  see  voa  have  k  fftiMJ 
here,  aud  I  have  one  bard  by ;  oome  out,  wmi 
end  it. 

L.C./.    I  have  a  friend  by ^B«t  Ibitk 

not  an  assaub. 

Coiep.  Says  he,  I  will  take  the  qognd  nan 
myseli,  and  I  wiU  stand  and  &U  by  sir  Geofs 
Aoolf. 

Cmii, QiMr»t  Did yoa  bear Um mgrn f 
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Colep.  Th,  hiTlDrd. 

Coun.    Aud  Mrs.  Steed  said  the  tame. 

L.  C.  J.   Did  she  My  the  same  P 

Colrp.   Yes,  my  lord. 

L.  C.  J.  Mrs.  Steed,  did  you  hear  him  say 
that  he  had  a  friend  below,  and  therefore  he 
would  have  him  g^  down  and  end  it ;  and,  that 
he  would  take  the  quarrel  upon  himself? 

Steed.  He  said  he  wotild  make  an  end  of  it 
presently ;  that  he  would  stand  and  fhll  by  sir 
GeorccHook,  and  so  would  twenty  more ;  and 
that  if  he  did  not  sign,  he  would  oe  Insulted  ; 
that  there  were  twenty  engaged  in  the  quarrel. 

X.  C.  J.  But  did  he  say,  come  out,  and  end 
it  now ;  I  have  a  friend  hard  by  ? 

Steed,  I  did  not  hear  him  say,  come  out ; 
but  1  heard  him  say,  there  were  twenty  more 
would  stand  and  faft  with  sir  Geotj^  Rook. 

Serj.  Darn.  Did  you  bear  bim  say  any 
thing  of  coming  out  r 

Steed.    He  said,  we  will  end  it  presently. 

L.  C.  J.  Did  he  say,  come  outr 

Siced.  He  said,  we  will  make  an  end  of  it 
presently. 

L.  C.  J.  Call  iHr.  Bently  again :  was  he 
here  then  ? 

Colep.    No,  mv  lord,  Mr.  Cumiu  was  there. 

L,  C.  J.  Mr.  fitatly,  was  you  by  thenP  Did 
you  heiir  any  such  discourse  ? 

Bent,  No,  my  lord,  1  did  not. 

X.  C.  J.  Was  you  by  when  Mr.  Britton  was 
there  on  Sunday'  mommg  P 

Bent,   t  tras  by  when  he  first  came  iu. 

X.  C.  /.   i)id  you  hear  any  discourse  ? 

Bent,  No ;  I  perceived  they  desired  to  be 
slone. 

Coun.  Dif.  My  lord,  T  would  observe,  that 
the  indictment  is  laid  several  ways :  besides 
the  confederacy,  thfey  charge  us  with  particular 
offences  hi  dialleiiging.  As  to  the  beginning 
of  the  indictment,  they  take  in  all  the  defen- 
dants ;  there  are  three  of  them,  and  they  say 
the}'  entered  into  a  conspiracy,  to  consult  and 
contrive  how  they  might  do  a  mischief  to  Mr. 
Colepeper.  They  begin,  my  lord,  only  with 
Mr.  D^ew.  and  say,  that  Mr.  Denew  did  offer 
himself  to  duel  with  Iklr.  Colepeper,  on  behalf 
of  sir  George  Rook :  and  as  to  Mr.  Merriaro, 
that  he  did  meet  them,  and  had  some  discourse 
with  Mr.  Colepeper.  My  lord,  they  have  en- 
^leavoored  to  support  a  conspiracy ;  and  if  they 
hi\  of  the  proof  of  it,  they  know  their  whole 
Indictment  (kils :  as  to  Mr,  Britton,  and  Mr. 
fiftrriam,  there  is  no  evidence  that  can  concern 
ifaem ;  hot  suppose  there  should  be  some  warm 
i^otds  between  gentlemen,  are  those  words  in- 
dictable, unless  there  be  some  things  premedi- 
tated, in  order  to  bring  to  pass  socn  a  conspi- 
MHy  ?  But,  my  lord,  they  have  not  produced 
iny  efidence  whatsoever,  that  Mr.  Britton, 
on^  of  them,  ever  spoke  to,  or  saw  the  otber 
two,  Mr.  Denew  and  Mr.  Merriam  y  so  that,  at 
to  Mr.  Brittob,  there  can  bo  no  oiianiier  of  a 
MispiM^y.  lidftteboC  appear  that  ho  iagnil^ 
of  any  fact  direotly  :  it  has  appeared  indeca, 
that  Mr.  tt^rriim  md  retire;  so  that  Mr.  Mer- 
Atttt  cud flr.  Arttbb  M o«f  of  titf  GMise;  ao 
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thftt  Mr.  Denew  is  alone  in  the  conspiracy: 
he  conspired  by  himself,  and  there  must  be* 
three  to  make  it  a  conspiracy ;  and  we  must 
sublnit  to  your  lordship'sjudginent  how  far  the 
challenge  is  indictable.  Supposing  Mr.  Britton 
had  said,  Cotne  out,  how  is  tnat  indictable,  un- 
less it  had  been  in  order  to  an  assassination  P 
And  as  to  Mr.  Britton,  unless  there  be  a  conspi- 
Mcy,  it  will  not  do. 

Another  of  the  tame  tide.  They  have  laid 
it  a  joint  assault,  as  an  action  of  Imttery  against 
two ;  but  upon  evidence,  my  lord,  in  the  indici- 
ment,  we  submit  it  whether  it  must  not  be  laid 
severally. 

Coun.  Queen.  It  is  in  the  indictment ;  they 
are  all  several  overt-acts  of  the  conspiracy. 

X.  C.  /.  Mr.  Britton  is  not  indeed  guilty  of 
fighting ;  but  the  question  is,  whether  or  no 
what  he  said  amounted  to  a  challenge. 

Then  the  Lord  Chief- Justice  read  over  somfc 
of  the  indictment 

X.  C.  J.  Tliis  concerns  Mr.  Denew  and  Mr. 
Merriam  ;  but  not  Mr.  Britton. 

Mr.  Wellt.  My  lord,  here  they  have  got  wri- 
ters in  short- hand ;  and  Mr.  Colepeper  hatk 
besoattered  sir  George  Rook. 

Coun.  Queen.  We  desire  to  know  how  this 
was,  if  it  should  coine  abroad. 

Another  of  the  tame.  There  is  nobody  says 
any  thing  against  sir  George  Rook. 

Coun.  'Dtf.  My  lord,  we  desire  to  be  hearl 
for  sir  George  Rook's  honour. 

X.  C.  3.  Here  is  nobody  questions  sir  Georgo 
Rook*s  honour. 

Coiin.  Your  lonlship  will  please  to  re- 
member Mr.  Colepeper  did  sa^'  in  his  evidence^ 
that  he  sent  his  man  into  the  room  to  look  fo^ 
sir  Georg^  Rook,  that  he  was  not  there ;  an^ 
he  ivoX  nim  up  stairs,  that  he  was  not  found 
there;  and  he  concluded  with  this,  that  he  dia 
veHly  believe  that  he  was  at  home.  We  will 
call  oiu:  witnesses  to  prove  that  he  was  not  it 
home. 

Col.  Crawford, 

Coun,  Dtf.  Will  you  give  an  account  wtiero 
sir  George  Rook  was  on  the  81st  of  August^ 
Saturday  ? 

Col.  Crawf,  Sty  lord,  I  came  to  sir  Georga 
Rook's  house ;  t  believe  it  was  that  very  after- 
noon about  four  o'clock :  says  I,  Sir,  you  ap- 
pointed me  to  call  on  you  about  this  time;  1  am 
ready  to  wait  upon  you :  No,  says  sir  George, 
1  cannot  go  with  you  now,  because  Mr.  Cole- 
peper hath  writ  me  a  letter,  and  hath  appointed 
fiveo'ck)ck  to  come  and  speak  with  me,  ana 
hath  writ  to  me  with  a  gpnnt  deal  of  compli  « 
inent,  that  he  win  oomo  at  five  o'clock  and  de- 
tired  me  to  be  within.  Said  I,  Sir,  then  I  will 
stay  till  five  o'ckwk,  and  staid  till  almost  six. 
Says  air  George,  Doiiody  that  appoints  at  fivo 
wilicoDsenow:  says  he,  wo  wiH  send  for  a 
coach,  and  go  to  my  lady  Hallifax's  house. 
Wo  weat  therefore,  my  lord,  from  his  house* 

i  lllis  not  bw«— Fonoer  Bditioii. 
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anil  went  no  where  else,  hut  to  see  my  ladv 
Ba1lifax*s  children.  I  staid  with  him,  my  lord, 
till  seven :  says  he,  when  he  came  back,  (to 
the  porter)  who  htis  been  to  enquire  for  roe  ? 
Says  he,  there  was  such  and  such,  and  there 
lias  been  Mr.  Colepcper :  how  long  ago?  said 
sir  Gcor«;^c.  A  little  while,  says  the  porter: 
this  is  ^exy  well,  says  sir  George;  almost 
seven,  ami  he  appointed  five  o'clock.  This  I 
bave  sworn  to. 

Coun.  Queen,  We  do  not  endeavour  to  affect 
sir  Georg;e  Hookas  reputation  iu  any  lespect ; 
his  reputation  is*  iudispulable. 

CoUp.  My  lord,  I  sent  a  letter  at  four 
o'clock. 

JL  C.  J.  You  say,  you  sent  one  at  one 
o*clock.—  Colep,  Yes,  my  lord. 

L.  C.  J.  And  then  sent  another  at  four 
o'clock :  why  did  you  send  it  ? 

Culep.  To  excuse  myself  for  not  coming  at 
the  first  am>ointmeiit ;  for  I  saw  my  self  b^et. 

Coun.  iiuten.  We  desire  to  ask  Mr.  Cole- 
pepcr,  what  Mr.  Britton  told  him  of  a  consul- 
tation with  sir  George  Rook  P 

CoUp.  Mr.  Urittuii  told  me,  he  was  in  a  con- 
sultation with  sir  Gi-orge  llook  and  Mr.  Denew, 
bow  to  proceed  with  me :  when  my  letter  came, 
be  was  there,  and  in  consult. 

Cmin.  Drf\  My  lord,  we  insist  upon  it,  that 
these  fellows  should  not  go  on  writing. 

[Ordcretl,  That  the  Writers  be  turned  out  of 
thi^Court.] 

And  accordingly  they  were  turned  out  at  the 
repeated  instance  of  some  on  the  part  of  the 
defendants,  who  shewed  themselves  concerned 
for  sir  George  Konk's  honour,  and  feared  the 
publishing  a  case  that  would  ill  bear  the  light. 
Hbwever,  thus  far  the  short- hand  vmtcrs  had 
prtfceedcd  with  great  exactness ;  and  they  are 
ready,  by  their  hand- writing  and  notes,  to 
justify  all  before  mentioned  in  this  trial,  which 
by  this  time  \sbs  very  near  ended. 

What  follows,  William  Colepeper  offers  to  the 
reader  from  himself:  Perhaps  the  world  might 
be  better  satisfied,  if  the  whole  had  lieen  taken 
by  the  short- hand  writers,  who  immediately 
committed  all  to  paper ;  but  William  Colepeper 
being  under  a  disability  in  the  case,  is  to  supply 
the  rest  by  his  memory.  And  if  any  doubt 
should  arise,  (as  he  hopes  and  believes  there 
will  not)  concerning  the  little  remainder  that  he 
undertakes  to  perform,  he  must  appeal  to  the 
many  persons  present  for  the  fidelity  and  exact- 
ness of  his  relation. 

Mr.  Colepeper  made  this  answer  to  what  co- 
lonel Crawtord  deposed. 

My  lord,  I  was  telling  your  lordship  and  the 
jury,  that  Mr.  Britton  had  threatened  me  with 
twenty  on  behalf  of  sir  George  Ilook,  if  I 
would  not  subscribe  the  paper  before- mentioned. 
]dy  lord,  Mr.  Britton  named  four  of  the  twenty. 
I  have  indeed  thougrht  it  not  proper  to  mention, 
mfler  Mr.  Britton,  the  names  of  gentlemen 
«n  such  an  occasion ;  but  since  colonel  Craw- 

•  Very  obligiog.— Former  Edition. 
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ford  comes  here  voluntarilv,  and  istollcied  to 
swear  for  sir  George  Rook's  boooofy  (as  I  hear 
it  called)  out  of  the  cause,  I  think  1  ought  to 
tell  your  lordships,  that  colonel  Crawford,  who 
makes  himself  out  to  have  been  there,  (I  mean 
at  air  Georg[e  Rook's  house)  was  one  of  tho 
twenty  particularly  named  to  me  br  Hr. 
Britton :  And,  my  ford,  I  must  fiurtber  obserTe, 
cok)nel  Crawford  has  sworn,  that  sir  George 
Rook  went  to  aee  my  lady  Uallifax'scluldreo  ; 
but  sir  George  Rook,  on  the  next  day  nioniing^ 
when  1  waited  on  him  at  his  house,  told  met 
when  I  spoke  about  his  being  denied,  thai  be 
was  gone  to  a  committee  of  the  council. 

Then  one  of  the  counsel  for  the  queen  ipoko 
to  this  efiect : 

My  lord,  1  wonder  to  hear  this  dispute  about 
sir  George  Rook's  being  at  home  when  Mr. 
Colepe|»er  went  to  his  house:  Whateolonel 
Crawford  and  Mr.  Colepeper  have  deposed,  is 
very  consistent:  Mr.  Colepeper  says,  he  was 
there  about  five,  and  makiiig  nb  man  search  for 
sir  George,  believed  he  was  at  home;  now  co- 
lonel Crawford  comes  and  puts  the  matter  out 
of  all  doubt,  and  proves  that  sir  Geoige  was  al 
home  at  the  time. 

Here  ended  the  evideooe ;  the  samming  op 
of  which  by  the  lord  chief  justioe  Hoh,  and  his 
lordship's  remarks  to  the  jury»  Mr.  Willian 
Colepeper  thinks  not  proper  for  him  lo  ^ve  an 
account  of;  nor  will  be  undertake,  oo  his  hare 
memory,  to  print  any  thing  said  by  his  lordship. 

Mr.  William  Colepeper  only  notes,  that  his 
lordsliip  was  fully  convinced  of  the  case,  and 
that  the  jury  were  so  too ;  for,  having  with- 
drawn from  the  bar,  and  considered  the  matter, 
tlity  brought  in  their  verdict  as  follows,  and  is 
now  oil  the  Record : 

John  Merriam,  Not  Guilty. — Richard  Brit- 
ton.  Not  Guilty  of  the  Conspiracy,  nor  of  the 
Assault,  but  guilty  of  the  rest  of  tKe  Indictment^ 
in  manner  and  form  as  is  chamd  against  him, 
—Nathaniel  Denew,  Not  Gunty  of  the  Cod* 
spiracy,  but  guilty  of  the  rest  of  the  Indictment, 
in  manner  and  form  as  is  charged  against  him» 

Mr.  Colepeper  ck>ses  his  relation  with  tbe 
particulars  with  which  the  law  closed  it,  ris. 
with  the  sentence  that  was  past  oo  tbe  etm^ 
victed,  the  next  term  afler  the  trial. 

The  court  being  sat,  and  all  the  judges  pre- 
sent, the  three  counsel  for  the  gent^men  spoke 
in  mitigation  of  the  offence;  and  though  jmt 
animadversions  might  he  made  on  the  mkttcr 
and  manner  of  their  discourse,  yet  ts  tbe  oomt 
was  pleased  to  take  no  notice  ofit,  Mr.  I^^lliun 
Colepeper  thinks  it  not  necessary  to  make  enj 
observations  upon  it. 

Mr.  William  Colepeper  having  declined  say 
counsel,  appeared  in  his  gown  at  the  her,  naq 
spoke  in  the  esse  bimsdf,  and  afUr  berniy 
opened  the  nature  of  the  crime,  and  said  wbn^ 
he  thought  convenient  to  the  matler  of  kir» 
the  particuhurs  of  which  he  trouUes  not  tba 
reader  with,  he  concluded  his  diicoane  witl^ 
words  to  this  effect: 

My  lord,  had  any  of  these  geutlemen  cbeU' 
lenged  me  really  upon  tbeur  own  I 
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e?er  I  mifj^ht  have  acted,  I  should  not  h«Te 
applied  m^seir  here  for  redreM ;  but  namberi 
are  engaged  against  me,  and  yet  the  ifuarrel  is 
another  man's.  My  lord,  it  is  withm  a  few 
days,  that  a  gentleman  of  an  aocient  family  in 
our  country  has  been  hanged  for  killing  a 
coachman  ;  I  am  under  such  unhappy  drcum- 
stance!*,  that  some  ofthofe  now  convicted  be- 
fore your  lordships,  and  others  indicted  who 
have  }>een  engagoi  in  tho  Tillainous' machina- 
tions and  attempts  against  my  life,  have  been 
since  advanced  to  pUces  of  honour  and  profit. 

Here  my  Lord  Chief  Justice  interrupted 
Mr.  William  Colepeper,  supposing  him  to  re- 
flect upon  the  government. 

Alter  which,  Mr.  William  Colepeper  went 
on  with  due  submission  to  his  lordship. 

My  lord,  I  intend  no  reflexion  upon  the  queen 
or  government :  Her  majesty  is  an  excellent 
person  ;  but,  like  all  sorereigns,  she  is  forced 
to  bear  with  the  ears,  and  see  with  the  eyes  of 
others.  The  great  man  of  malice  improves 
the  interest  hehas  to  obtain  preferments  for  bis 
engines.  My  lord,  I  am  ready  to  prove,  that 
lie  has  employed  some  of  these  instruments 
upon  me,  as  well  before  a  demand  of  satis- 
faction, as  after  an  agreement  of  giving  it  him 
in  his  own  method  on  the  coast  ofHolmnd.  I 
iione  your  lordship,  and  the  rest  of  tlie  queen's 
judges,  will  inform  her  majesty  of  her  admiral, 
and  that  he  will  be  made  a  severe  example  of 
her  justice :  And,  my  lord,  I  desire  your  lord- 


ship and  all  the  court,  to  take  notice  of  ■  what  I 
now  say  ;  sir  George  Rook  is  the  first  admiral 
of  England  that  ever  sent  a  gentleman  a  dial- 
lenge,  and,  aAer  it  was  accepted,  employed 
others  to  fight  for  him. 

Here  my  lord  chief  justice,  and  the  other 
judges,  tooK  notice  of  Mr.  William  Colepeper; 
agam  for  these  expressions. 

My  lord,  said  Mr.  William  Colepeper,  going 
on,  I  am  the  moat  injured  gentleman  of  my 
country :  the  matter  of  m v  discourse  is  true : 
perhaps  the  manner  may  be  more  excusable, 
than  justifiable:  Mr.  Denew,from  a  ca|)(ain, 
is  made  a  lieutenant- colonel,  and  Mr.  Knatch- 
bul  has  a  place  of  800/.  per  annum,  both  sioco 
their  crimes.  It  is  no  wonder  if  the  extreme 
sense  of  my  wrong  should  extort  from  me  ex- 
pressions which  your  lordship  thinks  do  nol 
become  me.  As  your  lordship  has  reprehended 
me,  I  doubt  not  but  you  will  also  give  just 
judgment  on  the  assassins. 

The  counsel  for  the  (tei'emlants  then  appre- 
hending a  great  fine,  put  Mr.  William  Cole- 
peper in  mind,  that  he  bad  said  at  the  trial,  Mr. 
Denew  had  bnt  a  small  estate. 

Mr.  William  Colepeper  owned  be  had  said 
so,  and  referred  the  nne  to  the  pleasure  of  the 
court. 

Accordingly  sentence  was  past  upon  the  de- 
fendants as  follows : 

Nathaniel  Denew  fined  200  marks. 

liicbard  Britton,  100/. 


432.  Proceedings  in  the  House  of  Commons  and  House  of  Lords 
relating  to  James  Boucheb^  gent,  i*  2  Anne,  a.  d.  1704. 


Dectmher  17, 1703. 

A  MESSAGE  frtfm  her  majesty,  by  sir  David 
Mitchell,  gentleman  usher  of  the  black  rod. 
'*  Mr.  Speaker ;  the  queen  commands  this 

*  These  Proceedings  were  published  by  order 
of  the  two  Houses  of  Parliament,  and  shew  the 
reasons  both  Houses  went  upon  :  Which,  with 
the  precedents  ont  of  the  Journals  of  the  House 
of  Lords  and  House  of  Commons,  will  render 
them  useful  to  posterity.   Former  Edition. 

This  and  the  three  foUowing  artides  arose 
out  of  the  transactions  designated  by  the  appel- 
lation of  the  '  Scots  Ptot:'  as  to  which  see  9 
Burnet's  Own  Times,  pp.  371,  et  seq.  Beyer's 
History  of  Queen  Anne,  pp.  104,  et  seq.  186,  et 
seq.  fc^menrille's  History  of  the  Reign  of 
Queen  Anne,  pp.  50,  et  aeq.  174,  et  aeq.  4 
Laing's  History  of  Scotland,  pp.  398|  et  seq.  Lo- 
▼at's  Memoirs,MTherson'8  Onffinal  Fiipen,and 
Lookhart,  as  referred  to  by  Mr.  Laing.  The 
following  short  passage  I  extract  from  Beyer, 
because  in  it  the  author  proAsses  to  relate  the 
substance  of  an  mformation  upon  oath  noocerch 
iog  this  Plot;  and  to  suggest  an  exptenatkm  of 
tlie  hostility  which  aAenrwds  pra? ailed  be 
Iweea  Godrnphin  and  Barley, 


I 


honourable  House  to  attend  her  majesty  imroe* 
diately  in  the  House  of  Peers." 

Accordingly  Mr.  Speaker,  with  the  House, 
went  up  to  attend  her  Majesty,  and  being  re- 
turned, Mr.  Speaker  reported,  that  her  ma- 

**  The  truth  is,  whether,  as  some  preteml, 
the  ministry  found  the  queen  incliiietl  to  favour 
the  friends  of  the  court  at  St.  Germains ;  or 
whether  they  themselves  were  shy  snd  appre- 
hensive of  irritating  the  Scots,  at  this  critical 
juncture ;  it  is  most  certain,  that  even  aAer  the 
remoTal  of  the  earl  of  Nottingham,  the  furtlier 
discovery  of  the  Plot  was  prosecuted  with  great 
tenderness,  not  to  say  snpinity ;  of  whieb  I 
shall  give  a  notable  instance.  Towards  the  end 
of  June,  1704,  captain  Francis  Lacan,  late 
dT  the  lord  CHlway's  regiment  of  foot  in  Pied« 
mont,  and  who,  in  king  James's  time,  had  been 
an  ensign  in  Dumbarton's  regiment,  came  over 
from  Holhmd,  and  upon  oath,  delivered  an  iu« 
formatioQ  in  writing  [Captab  Lacan's  Informa-i 
tioQ,  dated  Jane  97»  1704.  N.  B.  I  have 
the  original  or  rough  draught  in  my  hands. 
Boyer]  to  Mr.  Secretary  Harley,  importing,  in 
snbstanoe,  '.That  sir  Oeoige  Maxwell,  captaia 

*  LeriiMBlon,  captain  Hayes,  and  aeveiml  other 

*  Soocch  ofltos.  who  erne  fkom  the  oovt  of 


fl39] 


« 


had  bNt)  plcMCd  to  gin  the  nyU  kwmt 
An  act  6>t  gnatiag  u  aid  to  her  iMjcit  j 


fit.  OfrnMint  to  Holland,  neftr  a  jcir  and  a 
half  before,  after  harinir  held  Mvaral  pritsta 
ccniultatiiMii  in  dirvfi  loairicioui  placealnthe 
rflighboDrhDodnf  ttMUlgue)  and  til- Georfv 
liaviDS,  Id  vain,  eBitwtmtA  to  f^  a  Ma* 
froni  Mr.  Stanlnnw,  the  qiiMfi'B  euToy,  they 
all  emWrfced  fbr  ScMtuil,  (o  the  nnobcr  of 
fllUcB  or  lizteen  gentkneti,  vith  IhrM  ladtea, 


•bf  m  l«Hd.tat;'  and  feAn-^tat^  Udialtf  fc 
iBMt  rradona  SpMch  to  both  Httna*.  of  which 
he  hu  deilred,  and  ObtiUied  ■  emj,  which  bt 
iMd  lo  the  HoBle,  awd  ii  m  Mlotn,  tix. 

*'  HI  J  Ln4i  Md  Geoflemeii ;  1  thidk  it 
Brtper,  n(lM  tUa  Mctthn,  to  M^niilit  ma, 
rhat  I  hi*«  had  raqoMleiMUa  iiifimmuoiik 
er  very  ill  pntDcei  and  deaigiw  qAitM  Im  to 
HctKlmd  by  eniiMTiM  fraai  Fnaok,  which 
-liffat  hare  prated  esmndy  dangtnm  U(  IIm 


*  the  Nine  day  that  captain  Lacan  allied  from 

*  the  Briel  for  EurlaaJ,  With  the  letibne  of  an 

*  nwv  tirom  tlie  duke  of  S/tnt.'  Mr.  Secre- 
tary Harlet  having  communicated  thii  lufbr- 
Biaiin  to  Vi9  tnrd  treaturer,  orden  were  Im- 
nedialelv  di)|mlcl)efl  to  SeollHud  lo  trm  li^ 
Oenr^  Maxwell  and  his  Tnllowera  ;  which  Wak 
srcordinfly  done,  joit  upon  their  landing; 
Sul  thogf[h,  hy  what  had  already  appeared  t^ 
tors  the  Comniitlee  of  the  Lordi,  and  niher 
coiKDrring  nidrncea,  it  waa  moxt  certain, 
that  they  cime  with  a  deiiipi  lo  raiw  com- 
notiona  in  Scotland,  yet  Ihry  were  toon  alter 
tet  at  liberty  ;  and  xir  Geor^  MaxwCll  waa 
not  only  permitted  to  come  to  London,  but 
highly  cwewed  by  nme  jjjeat  men.  A*  for 
captain  Lacan,  ttiou|;h  hii  iiifurmaitoii  proved 
■o  true  and  exaet,  that  liii  sra)  and  diligcBce 
were,  at  fini,  highly  eMolltd,  both  by  the 
treasurer  and  the  aecrrtary ;  and  ihotigh  he  did 
fuTlliiT  lerrice  to  the  gwemment,  by  ariiing 
in  St.  James's  ParV  a  young  IriBh  (cenlleman, 
laielj  m  retainer  to  the  cuuri  nf  8t.  Gerroaina  ; 
yet,  after  he  had  attended  daily,  at  the  wcre- 
tary'a  offics,  for  abore  three  mnnlht,  and  cm- 
aumed  hia  imall  tubitance,  he  wai  lent  back  U 
Holland,  withoal  any  other  TeeompeDCi>,  than 
mopty  promiitei.  Nor  wai  Ihii  all ;  For  the 
Iriah  yoiilh  who,  to  wnt  hii  lifir,  readily  dia- 
covered  all  he  knew  ;  and  who,  among-  odicr 
particular*,  acquainted  Mr.  Secretary  with  the 
Gooatant  oorreHpondence  duke  Hamilton  held 
with  the  coort  of  Bt  Gennaina :  Thii  gentle- 
van,  I  aay,  wu  likewiae  aent  to  Holland  with 
Iiian,  upon  a  sleeveleai  errand  ;  I  auppoae, 
bat  be  abould  blab,  and  reveal  how  eanly  h« 
aame  oi*.  and  what  liuk  atma  waa  laM  on  hia 

It  both 

vary  time,  i 


waaonaof  tbadaughteraof  the  lateairTbaa- 
■bilna  Ogiathorpa,  wba,  being  coma  tnm 
rr«M  withotit  a  paaa,  lay  nt  the  mercy  of  tbi 

CarameM ;  bat  who  by  her  wit  and  haatt^, 
.mvad  by  thfl  Franch  gaiety  and  pditeaeM, 
■asa  gaJBc*  the  fcvonr,  if  not  Ibe  hcartt  of 


Nay. 
Iba  aeeralary  hari^,  by  hit  addfcH,  gHnad  a 
graaiar  abare  IB  her  confidcaae  and  aanalB,  All 
raiaad  aaeh  a  jeahmay  and  vaaMlHiaM  in  thd 
teaaanfer,  aa,  k  time,  gtair  to  am  nianiiliilitii 
•■iiy." 
la  HMwaapfiaW  >•  A  Oaiiefiai  of  Ori' 

£aalPa^araMMamo(lbaBeafcn«t,"  tMafe 
varyamada:  bM  f1*i*MM*il»  hei*d 
cafiawArtaNrtwbM 


win  a 


•  jMi; 


paataoTUMMkinHnna;  aa  yoti  ' 

the  partieulara,  whteh  Aall  be  laid 
■•  Men  aa  the  aeveral  examinatifti 
to  thit  Itfatler,  can  be  full^  perfected,  ani 
made  public  without  prejudice  ;  In  the  mcai 
timtf,  1  make  no  dooM,  but  by  thii  aeaioa- 
ablo  diaootery,  I  ihall  he  able  to  give  ancA 
dirVrtiona  fbr  our  security,  aa  wifl  effectually 
pravenl  any  ill  contetiuences  TrtMi  tbcae  pcr- 
nletoua  dengna. 

'■  Gentlemen  of  the  House  of  Cnamou ;  I 
am  very  senalble  of  your  great  readlneaa  and 
affiNtiai]  for  the  pnnic  service,  by  pieaeativ 
tne  80  early  in  the  leanoni  wiib  a  contideNhla 
part  of  your  suppliea:  I  depend  entirely  vpon 
your  cootinuing  with  the  same  zeal  to  iflap^th 
theiemainderof  them;  thaiao  wemiy  bepre- 
pnreil  lo  i^ve  the  spMiest  aariitatice  u  oiir 
alliea,  and  to  defeat  the  malieiona  deaigna  af 
our  enemies ;  who  cannot  be  mora  indnatrioaa 
lo  contrive  the  ruin  of  this  kinplom,  and  of  Iba 
Prateitabt  t«ligi(ni,  than  I  shall  klwaya  ba  *■• 
gilant  and  cari^lul,  both  tiir  their  present  pre* 
servatioD,  and  for  their  fature  aecuiHy," 

Reaolved ;  am.  am.  That  an  hnmfala  AUxtm 
be  presented  to  her  majeaty,  retoming  Ilia 
thanki  of  thia  House  for  bcr  moat  graetotB 
Speech  from  the  throne,  and  fbr  the  oommiuii- 
catiDg  (he  diKOTcry  her  majeaty  hath  oaada  of 
the  wicked  ilnigiu  against  her  gotciuuenti 
with  anuranee,  that  thia  Honaa  wiH  ataoA  Mr 
and  support  her  migcaty  and  bar  goveranwH 
■ffiinit  all  pretenders,   and  all  bet   aaeaisa 

Ordered,  that  a  Commitlee  ba  a 
dnw  up  the  laid  Addrrw. 

Ordered,  that  ttie  aaid  Addraaa  ha  dnwn  np 
on  tba  aaid  reaolution,  aitd  abo  upon  tha  dabala 
of  the  House. 

Dtc*  IB*  Mr-  Dramiey  teportn  INMI  tta 
Oemmitlee.  to  wham  H  was  refttnd  W  dM*  Of 
an  A4ihcla  to  be  praaeaied  t»  berMiteiy,  (aaJ 
cording  U  lh«  order  af  ycaierdty}  xlM  OWf 
had  drawn  up  an  Addrem  aeeoromrij,  Mita 
thct  bad  diieded  Witt  to  MpM  to  IM  HatM  | 
triiKh  Ma  redd  ia  hia  pboa.  add  aAHMtedo  M^ 
Irsed  in  at  Oe  table,  ttben  tba  aitha  *ai  IfliC 

Saaalfad,  at*,  tm.  That  tUi  BttoM  dM 
agree  with  Ibe  OonmMaa  in  tfca  Mid  AMMIL 

Rwolnd,  Thai  tM  tUd  Addreaa  be  MWM 
to  Iter  maMty  by  tfaaifbala  Hanie. 

Oidma,  TbataWhiMataitar  tUeHMil 
m  aiaer  Mr  M^wtrtateai  bteituilH  pMf 
«aMeil,de  boMilyBMtrbilt'taaMty^lltit 
aMev  irtMV  «a  «■  W  AMIM  W  OA  B&L 

Oitead,  Tint  MMT  MUMl»C^WM 


9.HJ 


r^ating  to  Jamei  Soiuhr. 


A.D.  1701^ 
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o  Match  lb*  liordf'  Jmiriula,  •■  tu  tbiir  pM 
cceitini^  in  raUiioa  l»  Om  naratauioB  of  any 
perauuJi  wbo  arc  diMOTaiW  lo  h»«  s  (twgn 
agoinU  Iwr  majady'*  ^TeroDKBL 

Ani]  Ihey  wen  appoiDtod  acconlinglT- 
The  HnmUe  ADDRESS  of  the   HpuM  of 
Commou  to  the  Queen. 

'>  SIiKt  p-aciaui  Sovcrrlg* ;  We  your  ma- 
jrily'a  moat  ilutirul  sail  loyfl  tutyecla,  the 
CornmoDa  in  Parhameut  Bnemblei],  do  nlttm 
vour  m^nty  our  rooit  bumble  and  hearty 
Thixnki  <ur  your  moat  ifracioiu^eech  Trom  ibe 
■hmne. — \S  e  are  truly  aetuible  of  your  imin- 
ty's  great  gooJoeia,  and  of  the  oonfiUence  yuu 
TKfwtK  in  u),  by  caiurnunicaiiog  the  diacuTery 
at  ilie  ill  pracUcea  mil  deaigoa  tJiat  liave  been 
carried  ou  in  Scotlaud,  tiy  emiauria  from 
France;  whereby  tre  bavf  so  o|iportunilv  la 
re^t  oar  unaoimou*  reaolution  to  atand  by 
Anil  lupport  yqur  roajeiilyi  anil  tbe aucceaiioD 
in  tbe  ProietlAol  line,  as  limiled  by  law,  axiinit 
■U  prcteailen,  and  all  your  majcaly'a  eucmiea 
whataocver. — We  want  worda  to  expreaa  to 
your  m^eaty  tbe  detealatttin  we  have  of  any 
ouuapiraeiti  and  altenijiti  ti>  iJialurli  llie  peace 
and  proaperity  of  your  happy  goveraracni ; 
under  which  we  munt  Ihtnk  out  aecurity  auffi- 
ciently  provided  for,  aiuce  ynur  majcaiy  baa 
been  pleawd  to  |(ife  aacii  direclioni  as  may 
prefent  ill  ill  coiiK«]iieiices  from  ihem. — It  m 
great  aalitUcliiin  til  us,  to  fini},  that  tlie  Supplies 
we  liave  already  ^iren  are  no  acceptable  to  your 
mijesly :  ive  aliall  go  on  with  tlic  siunr  readi- 
neisaiij  seal  loiliipatch  the Trmainderul'tlieni, 


nay  eunble  yiiur  mnjcily  to  l^ive  the 
aitecilii-r  auiitaiire  tu  ynur  ailiei,  and  '  '  - 
llie  nmlicioua  iliiiii'i 


a)tecilii-r  auiitaiire  tJ  ynur  ariiei,  and  lu  detieal 
I  of  your  enemies. — Your 
fuilhful  CutDmons  uao  uerer  liare  (he  leant 
dinlrusl  iif  yuur  mBJealy'a  vigilance  and  care 
for  the  pre^eiratiunof  llieProleftantinterealio 
BCDflvl,  uf  the  monarchy,  lad  the  church  of 
^ntflanj,  ■*  by  law  eatablblied :  aad  we  hum- 
bly ucg  leave  to  ataure  vour  niMesly,  that  we 
mil  iii'VFr  he  diMOurageo,  but  will  cualjaue  in- 
resuut  our  ciideaTOnrB,  by  all  proper  raelbods, 
to  u-aa*mit  them  securely  settled  to  posterity." 
Dec.  ao.  Ur.  St.  John  reported,  that  the 
Btembera  appointed  to  tearch  the  Lnda'  Jour- 
idioga,  in  relatinn  t«  the 


euQiinalion  uf  any  penons,  whoar 
to  hsTe  a  deagii  agsinat  her  m^jcny  ■  goiBii- 
menl,  had  searched  the  Lords' JoumslaacGoid- 
ingly ;  and  he  read  ia  hia  place  what  they  had 
Ihuiul  thereio,  ami  deliTOea  die  aune  in  at  the 
BU^  where  the  mum  wu  egain  read. 

A  motioo  being  made,  aad  the  quealuwbeiv 
pnpeeed,  That  ao  humUe  Addreae  be  prcsoiM 
to  her  majetfy,  adtiiig  forth  the  great  ci 
thii  House  halb  for  her  mMeitj'a  royal , . 
gatire,  and  the  teoolutian  ofthi*  Houae  to  mp- 
port  the  same ;  and  that  no  perwna  aocoMd 
liir  crimes,  who  are  her  ma^iealy'a  piiKuen, 
ought  to  he  taken  oat  of  the  eualMy  of  the 
enwn,  without  her  iwyMy'a  hen ;  aod  a  de- 
bate arising  in  the  Honae  uaravpop ; 

A>d  ■  notie*  h«af  nade,  aad  the  qacttion 


ThenihaiaaieantetiMbaiogput;  lUselnd, 
Thai  an  humble  Addraaa  be  prcaented  tu  her 
majcaty,  aatting  Iwtk  the  great  ooneevn  this 
Uouta  hath  for  her  BMsaty'a  royel  prerogatiTe, 
and  the  rtonlutioa  of  tnia  Uouae  to  support  the 
Mine  ;  aad  that  no  peraoas  aocoMd  for  eiimet, 
who  are  hrr  majetty'e  priaofwra,  ought  to  be 
labenoulofihecuatody  ofihccmwo,  withoot 
bar  mqetty'a  leeve. 

Ordered,  That  %  Committee  be  appointed  ts 
dnw  Of  tbe  aaid  Addreaa ;  And  a  Cemmiltc« 
WB8  BpjMiDted  accardiogly.— Ordered,  That  it 
be  an  inalructioo  to  lite  eaid  Coramittee,  that 
they  do  dr«w  uu  tha  said  Address  upon  tbe  aaid 
BeaoluiioD,  anil  upon  tbe  ilehaie  of  the  Uouae. 

Dec,  91.  Ur.  Speaker  reported,  Thu  the 
Route  did  yesterday  alleod  her  iiujetty  at  St. 
James'*,  and  prnenlcd  to  her  their  Addreaa  ; 
ind  that  her  tnajnitywBi  pleased  to  gireamuct 
gracious  Antwer,  as  folio  weib  : 

"  Gentlemen  -,  I  am  very  well  pleaaed  with 
your  awturoncea  of  dis|ialchiag  Ibe  Supplicfii 
uid  with  the  ulher  parts  of  this  Addrce*,  i^ 
n  hicb  you  expresa  so  much  duty  and  readjueae 
to  lupporl,  and  to  truat  me. — You  may  dcpewi 
upon  my  willingnesa  to  join  my  eudea*oius 
with  you,  in  wcuring  to  posterity  the  troteatanl 
■ucceaaion  in  the  monarchy,  aud  tlie  church  of 
England,  aa  it  ia  ealaUiibeil  by  law." 

Mr.  St.  John  reported  from  the  CommHlee, 
to  whom  it  was  referred  to  draw  up  ati  Addn^a 
upon  ibe  Ileiulutloui  uf  yesterday,  that  they 
had  drawn  up  on  Address  accord i ugly,  wliicU 
Ihey  had  directed  him  to  report  to  the  llouse  } 
which  he  read  in  his  ulsce,  and  afterwards  de- 
livered in  at  the  table,  where  tbe  same  wae 
read,  and  (with  an  auicodmenl)  agreed  unto  by 
the  House. 

Retolvnl,  That  the  said  AiMresa  be  prcaented 
la  her  ratijestv  by  tlie  whole  Houae. 

Onlcreil,  Thai  ouch  memben  oflhia  Huina 
H  are  of  her  msMatv'e  most  hononraUe  privy 
council  do  humMv  Itnow  her  msjesiy's  pin- 
sore,  when  she  will  be  attended  by  this  Ilouse. 

Dee.  33.  BIr.  Comptroller  acquainted  lh« 
Houae,  thai  her  majealy  having  been  humbly 
waited  npou  to  know  her  pleasure,  whtn 
ahe  would  be  atinided  by  thia  House : 
bar  majesty  ha«  been  pleaaed  to  appoint  tv 
ntortow  at  Ibur  o'clock  m  the  afteineen,  at  Bt, 
James's. 

Vtetmbtr  S3,  1709. 


"  Hoat  Oradoua  Sorerngn, 

"  We  your  majeatj's  most  dutiful  and  loyal 

enb)ecta,  the  Coiftmona  of  England  in  parua- 

beg  leare  humbly  1«  lay 

ity  tlie  great  and  just  cob> 

.    . .  _.    .  ,  loaeeajiTTiolation  of  your 

royal  prarogatiTa.   YaurftiiAfulCosamoBB*'- 


ViS] 


Pnceedingt  in  PafUnmna 
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whom  the  la*  bu  entrusted  it,  ___  . 
firm  a  depenilBnce  upon  yonr  nMJcilji'B  an«u- 
tioo  to  your  people,  and  your  gi««l  njiilom, 
that  liiey  can  never  apprehend  ao  UrIb  dan^r 
Irora  any  conatiiracy,  «•  when  the  esaminatMn 
thereof  ii  under  your  inajecly'i  dirediout. 
We  are  thercTore  lurprized  to  find,  that 
when  leteral  persons,  itnpected  of  IreaMnaUe 
practices  againitjrourmnjetty,  were  taken  into 
custody  by  your  meaaen^n,  in  orderto  beexa- 
nined ;  the  Lords,  in  iiolaljun  of  the  known 
Itwa  of  the  land,  hare  WfeMed  them  out  of 
your  raajeaty'i  haiidi,  and  without  yout  ma- 
jesty'* le«Te  or  knowledife,  in  a  most  extra- 
ordinary manner,  taken  the  cxaniiaalion  of 
thera  solely  to  tlienuelve*  -,  whereby  a  due  en- 
quiry iulii  the  evil  practices  and  designs  igiioEl 
your  raajesty'a  peraoii  and  goveriiinent  may, 
in  great  raeaiure,  be  obatrucied.  Your  lo;^al 
Coiamoui  do  therefore  mott  eameklly  desire 
jour  majesty  to  suffer  no  diminution  of  that  (tre- 
rogalire,  vrliich,  durinif  your  m^etly'g  reign, 
they  are  conlideDl  will  afwayi  be  exerted  for 
the  gWMJ  of  joiirpeojde.  Atid  we  humbly  beg 
Ieav«  to  atsure  your  majesty,  that  m  »e  are 
lemlred  by  timely  and  eflertoal  suppliea  to 
enable  your  mairsly  to  carry  on  the  war,  which 
jou  have  so  gToriuuvly  b^un ;  so  we  will, 
to  the  almost  of  our  power,  support  your  m»- 

Cly  in  the  exercise  uf  your  just  prer^tive  at 
me,  and  the  aiMrting  of  it  B^nsl  all  in- 
VMioai  wliBtM»eTer." 

Jan.  d,  ir04.— Mr.  Speaker  reported.  That 
be,  with  the  lloute,  did,  before  the  recess,  prc- 
■ent  to  her  rasjeMy  tlieir  humUe  Address  cf 
the  twenly-lint  of  December  lart  j  and  Ibal 
her  majeity  wai  pleased,  thereupon,  to  gifc 
Am  most  gracious  Aoiwer. 

"  Gentlemen  ; — I  hare  had  the  latiffkction 
to  find,  that  the  matter  which  may  bate  occa- 
siooeU  this  Addren  i«  now  at  an  end. — I  rcium 
vou  mauy  thanks  Ibr  the  concern  you  exprass 
fiir  my  prerogative;  and  for  your  repeated 
usurancei  of  makincr  the  supplies  efloctual, 
which  will  b«  greatly  fiir  the  honour  and  advan- 
tage of  the  kingdom. — I  shall  be  coreful  not  to 
S'tc  way  to  any  invaiion  of  the  prerogative  of 
e  crown,  or  of  the  rights  and  Imerliea  of  the 
pwple." 

Upon  Ihia  Address  of  the  House  ofCommons, 
Ifac  House  of  Lonl*  drew  up  iha  tbllowiog 
Iteptetentatioa ; 

The  HumMv  REPRESENTATION  of  the 
Right  HonoDiable  the  Loans  Spirilnal  and 
Temporal  in  Parliameat  assembled,  pr«- 
•euled  In  her  HsjeUy,  on  Tncadar  the  Itnh 
day  of  January,  1704  j  and  her  "JtlajeMy'i 
most  gracioui  Answer  thereiutu.* 


j^y. 


•  Uia  Hartia  IB  Januarii,  170«.     It  if  Or> 
toad  bj  Um  bsrda  fliwitiial  aid  Tinpsnl  id 


>  parhai 


ihHppy  ueccMhy  of  makinf  this  Mirhai»- 
bte  apniicBlioo  to  the  tbmue ;  upiw  nceuaii  of 
•n  Address  prawnled  to  your  majmy  by  Ifau 
House  of  ComuMM,  itw  Urd  day  of  DecnnbMt 
last,  and  since  tliat  time  published  to  tliewhoU 
nation  in  print!  by  which  the  House  of  Lords 
is  charCKl  with  the  violation  of  your  royal 
pren^lire,  and  of  the  hnoirn  laws  oT  the  had ; 
with  wresting  persons  suspected  of  trcuoaaMa 
practices,  and  taken  ioio  custody  by  ims- 
sengrra,  ont  of  your  majesty's  bsnda,  withoot 
your  leave  at  kiioivleflgp,  aiid  in  a  most  extn- 
ordinary  manner  taking  th«  ntminitioD  of 
them  solely  to  themselves ;  wlieicby  a  due  en- 
quiry into  ihe  evil  praciiccsand  deaigns  against 
^our  majeiity's  person  and  government  migtit 
10  great  measure  be  obstructed.  And  l£cy 
conclude  their  Address  by  most  earnestly  de- 
ciriog  your  mnjraty  to  suffer  no  dimiaulion  sf 
your  prerogaliTe,  and  promise  to  support  tm 
in  Ibe  asserting  it  against  all  invasions  what- 
soever. It  is  not  powibte  for  ns  to  remain  ■- 
tent  under  this  heavy  chni^,  so  unjustly,  and 
without  the  lesst  ground  or  cnioar  to  be  rtxcd 
upon  the  whole  body  of  the  peers,  which  tend- 
ing directly  to  create  an  ill  opinion  of  us  inyonr 
msJEsly,  puts  us  under  so  inevitable  necessity 
of  rintficatiug  both  the  lp),'Blity,  and  the  dutifnl 
manner  nf  our  proceeding. 

"  The  exprt-ssions  in  the  Address  of  (ha 
lloukc  of  Commons  are  sn  very  harsh  and  on- 
decent,  lliat  ue  may  tnily  sfiirm,  the  iikewera 
never  uuii  of  the  House  of  Peers  in  any  age ; 
not  even  by  ilial  assemllVi  which,  uouer  the 
name  of  the  House  of  Commons,  took  upon 
them  not  only  to  abolish  the  House  of  Lorrf^ 
but  to  deblroy  the  rooosrcby.  We  shall  can- 
fully  avoid  making  returns  of  that  kind :  we 
consider  too  much  what  we  owe  to  ourtrlvrs; 
and  we  know  too  well  the  iiroTsund  reapeet  due 
to  your  royal  person,  lu  let  any  pTOvoeaiica 
transport  os  so,  as  to  use  words  unfit  to  be  of- 
fered by  us  to  our  sovereign. 

"  The  mailer  of  this  Address  is  no  Icsa  injo- 
riaus  to  us  thsn  the  terms  ;  there  waa  not  the 
least  occasion  for  a  just  ohjectiuo  to  any  pert 
of  our  comluct  in  that  buuncas  to  which  the 
Addnrss  relates.  The  proceeding  waa  stncsly 
juatiBaUe  by  the  known  laws  anu  euatoma  af 
parliament  \  it  was  carried  on  with  the  Bluisst 
respect  to  your  majesty,  and  with  true  aeal 
fbr  the  saltty  of  your  person  and  govemr 
all  that  was  done  was  agreed  to  by  thect 


objection  from  any  of  our  ni  . .      .. 

the  honour  of  serving  your  majerty  in  ymr 
great  offices  and  em  ploy  meats. 
"  We   humbly  represent  to  your   myeity, 


gracious  A  newer  IberenQta,  a 
printed  and  puUisbed. 

VUm.  J9»na^  Cte*  Fad.*- 


945] 


tebtiing  to  James  Boucher. 


A.  D.  1704. 


[946 


that,  by  Ibo  known  laws  and  cuttomt  of  imr- 
liftmenta,  Uio  Hoote  of  Peer*  hat  an  uDdoubted 
ri|rht,  in  ciaai  whore  tliey  conceiTo  it  to  bo  for 
tho  good  and  Mfety  of  your  nuyeitv  and  the 
kiogdoin,   to    tako   oxamiDations  o?  peraoos 
charged  with  crimiDal  mattora,  whether  such 
peraona  be  then  in  cuatody  or  not,  and  alao  to 
order  the  perMHia  lo  to  be  examined  to  betaken 
into  coatody  of  your  muesty'a  awnm  officers, 
attending  the  Houae  during  aoeh  ezamina- 
liooa,  or  to  commit  them  to  any  other  aafe 
coatody  that  tbe^  ahall  think  proper ;  and  to 
reatrttin  othera,  it  they  lee  caoae,  from  hating 
aooeea  to,  or  oommonication  with  them  :  Tlie 
HooioofLorda  hat  ejEerdted  tbia  right  from 
time  to  time,   aa   oceaaiona  have  required, 
without  ol^ection.    Our  recorda  are  filled  with 
preoedenti  which  warrant  our  claim  in  e?cry 
part  of  it;  and  wo  preaome  to  affirm  to  your 
majesty,  that  the  drawing  this  right  into  qoea- 
tion,  at  any  lime,  cannot  but  be  of  daogeroua 
coosequence  to  the  libertiea  and  aafety  of  the 
people,  and  to  the  constitution  of  the  govern- 
ment, aa  tending  to  avoid,  or  render,  m  great 
measnre,  ineiiectual,  the  enqniriea  of  parlia- 
menta,  which  are  ao  abaolutely  neceasary,  ea- 
pedally  where  many  and  great  persona  are  en- 
gage«l  in  dangerous  designs  against  the  go- 
vernment ;  or  where  ill  ministers  ahuae  their 
favour  towarda  the  oppressing  or  enslaving  of 
the  people.    Yonr  majesty's  wisdom  and  gMd- 
neaa  make  us  secure  at  present  a^inst  all  in- 
fluenoea  of  that  kind,  and  we  uuanindously  and 
heartily  pray  we  may  long  enjoy  the  bk-winga 
of  your  reigu.     But  if  it  happens,  in  future 
times,  that  ill  men  should  gain  too  great  a  de- 
gree of  favour  with  our  princes,  how  easy  will 
it  be  for  them  to  stifle  or  defeat  all  parlia- 
mentary enqoiri^R  into  their  crimes  ?  For  if  the 
being  in  prison,  or  in  the  hands  of  a  messenger, 
will  protect  men  from  being  examined  in  the 
House  of  Lords,  or  from  neing  put  into  ilie 
enstody  of  the  pn>|»e.r  officers  of  the  House, 
during  the  eiramination,  and  di4iarred  from 
conversing  with  others;    it  will  certainly  be 
alwaya  in  tlie  power  of  favourites  to  cause 
thoae  who  can  be  Mrjtiiesfes  against  tliem,  as 
well  as  the  accomplices  of  their  designs,  to  be 
taken  into  custody.     And  if  persona  in  custody 
are  out  of  the  reach  of  the  House  of  l^ords,  who 
are  the  hereilitary  counbeilors  of  the  crown, 
and  in  whom  a  judicial  power  ia  lodged  by  the 
constitution  \  it  is  not  to  be  imagined  that  the 
Commons  can  pretend  to  a  greater  power  of  the 
enraining,  committing,  or  reatraining  them. 

**  No  House  of  CiommoM,  till  now,  haa 
given  countenance  to  this  dangerooa  opinion, 
which  does  ao  dircctlv  tend  to  the  rendering  ill 
nimisters  safe  from  the  examination  of  pania- 
meiits :  And  we  are  persuaded,  no  House  of 
Comment  hereafter  will  assert  such  a  notion, 
because  they  are  not  wont  easily  to  part  with 
a  power  they  have  annmed  $  and  it  is  certain 
that  they  have  aeveral  timea  taken  noon  theDi 
to  exenasc  an  authority  like  that,  which  they 
ha?  tt  ao  severely  reflcflled  on  in  their  Addreaa. 

**  Tliisconsifferationi^va  oatba  grtatcr  at- 
VOL.  XIV- 


tonhfament,  to  find  odr  piboaedings  repreaent- 
ed  in  the  strange  tenna  of  wresting  prisonen 
out  of  your  majesty's  handa,  and  taking  the 
examination  of  them  aolely  to  ouraelvea.  We 
believe  the  ordering  persons  to  be  examined 
in  that  high  court,  where  your  majesty  ia 
always  present,  in  consideration  of  law,  and  in 
that  great  council  where  you  may  be  present 
in  your  roval  penon,  as  often  as  you  pleaae^ 
will  never  be  tliought  an  exclusion  oVyour  ma- 
jeatv  from  the  examinations,  if  that  was  in- 
tended  to  be  insinuated  by  saying,  we  had  takea 
the  examinations  aolely  to  ourselves.  Having 
thus  laid  before  your  majeaty  what  it  ia  we 
claim,  and  must  insist  on,  aa  the  indisputablo 
right  of  the  House  of  Peera;  which  was 
never  thought,  in  the  time  of  your  royal  an- 
oeators,  to  Im  prejudicial  to  the  jjust  preroga« 
tives  of  the  crown,  and  which  is  manifestly 
necessary  for  the  securing  the  liberties  of  your 
people,  whereof  we  are  assureil  yonr  majesty 
will  have  an  equal  care ;  we  humbly  beg  leave 
to  lay  before  you  a  abort  atato  of  the  ^uurticu- 
lar  nMtter  of  fact  relating  to  these  pnsonera, 
not  doubting,  but  when  the  whole  proceeding 
is  known  to  your  majesty,  it  will  'be  approved 
not  only  aa  lawful,  but  every  way  respectful 
to  your  majeaty. 

"  On  Tueaday  the  14th  of  Derember  tho 
Houae  of  Lorda  was  informed,  that  several 
persons  had  been  aeized  by  the  Custom- house 
officers  on  the  coast  of  Sussex,  as  they  cnme 
from  France,  and  that  amongst  them  there  waa 
one  Bouchcnr,  who  waa  capable  of  making  con- 
siderable fliscoveries,  having  been  in  arms  in 
fhe  French  service  for  many  years,  and  gen- 
tleman of  the  horse  and  aid -de  camp  to  the 
late  duke  of  Berwick,  who  fitands  attainted  of 
high-treason,  and  who  had  Iwen  secretly  in 
England  several  time^i  before;  tliat  it  waa 
prolrahle,  if  he  was  strictly  examined,  he  might 
be  brought  to  confess,  since  he  raw  bis  life  in 
apparent  danger ;  but  that  he  was  a  bold  man, 
and  likely  to  attempt  an  escape  on  that  very 
account,  if  he  was  not  carefully  looked  after, 
and  the  Houkc  was  also  told,  that  there  was  e 
general  remissness  both  in  the  taking,  searching, 
and  looking  to  such  prisoners,  which  did  after* 
wards  appear  very  evidently  in  the  examine* 
tions  that  were  taken.  Upon  this  inlbrmatum, 
the  earl  of  Nottingham,  your  majesty's  prin* 
~  secretary  of  state,  acquainted  the  House, 
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that  he  had  not  heard  of  Bbueher'a  name  par- 
ticularly, but  had  sent  meesengert  to  bring  one 
Ogilby,  and  the  other  prisonera  who  had  been 
apprehended  by  the  Ciistom-boiiae  officers,  to 
town,  and  that  he  believed  the  messengere 
would  do  their  dnty,  but  he  wouM  not  be  an- 
swerable for  them. 

"  After  tbia  aocount  of  the  priaoners,  and  of 
what  had  been  done  in  order  to  secure  them, 
the  House  thought  themselves  oblig^ed  in  duty 
to  your  mqjcsty,  and  for  the  public  safety,  at  a 
time  when  the  kingdom  is  engaged  in  an  open 
war  with  Prance,  and  that  there  are  too  just 
gvowMla  to  apprehend  the  dangerous  practicea 
of  Fraaoh  enianrica ;   to  make  an  humUa 
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MdraHio  y<wr  nHgetty,  tiMt  ptrticolar  cure 
wifKrhl  be  takwi  for  seeurinnf  the  peraoM  of 
Boucher  aod  of  those  who  were  taken  with  him, 
and  that  nooe  migrbt  be  suffered  to  apeak  with 
tbem  until  they  were  esarained. 

*'  The  next  day,  your  nuyeaty'a  mcious 
Anawer  to  this  Addreaa  was  refioited  lo  the 
Uoiiae,  that  care  had  been  taken  to  secure  tho 
priaooers,  and  that  your  m^iestv  wouhl  give 
orders,  that  nobody  shouki  speak  with  Ihcm 
till  they  were  ejcamioed.  Thereupon,  th« 
Lords  entered  into  a  fartberconsideratkiD  of  the* 
iflsportance  of  this  matter ;  and  eonceiTiB^  oo- 
thinff  to  be  more  likely  to  bring  prisoiiera,  who 
had  rorfeited  their  lirea,  to  a  full  discovery  of  the 
troth,  than  to  find  thcraaehr es  under  tlie  enoui- 
ry  of  a  parliament,  they  thought  it  woukl  be 
or  puWio  setrioe  for  them  to  take  the  examine* 
tions  of  theae  peraons;  and  aecofdingly  an 
order  waa  made,  that  no  peraans  ahonid  speak 
with  the  priaenerBy  till  they  had  appeared  at  the 
bar  of  the  House. 

«<  On  the  aixteenth  day,  the  carl  of  Notting- 
ham infenning  the  House  of  Lords,  that  the  pri- 
aoBen  were  brought  to  town ;  the  uaher  of  the 
Uaek  rod  was  ordered  to  take  them  iato  hie 
cuttedy,  in  order  to  their  examination,  and  to 
keep  them  sruarate,  and  in  close  custody  (aa 
yoar  majesty  had  before  dinx-ted),  an<l  it  being 
thought  most  proper,  from  the  nature  of  tho 
thing,  that  the  examination  should  be  by  a 
Cfinimitlrc  of  Lonis,  ratlier  than  by  the  whole 
lluuae,  it  was  resolved  accordingly. 

*^  We  beg  leare  to  mention  tti  your  majesty 
a  matter  offact  whKb  satisfied  the  Lords,  that 
their  resolution  to  take  the  examinations  of 
Boucher,  aud  the  persons  apprehended  with 
bim,  was  neither  unknown  or  disagreeable  to 
your  majesty.  On  the  same  day  when  that 
waa  ordered,  being  the  fiitoentli  of  Deoemberp 
the  Lords  resolved  to  examine  sir  John 
Haclean,  a  very  daogeroua  person,  as  was  re- 
presented to  the  House,  who  then  sUHid  com- 
mitted in  the  hands  uf  a  nicaseiiger ;  and  for 
that  purpose  ordered  him  to  be  Iwought  to  the 
House  the  next  day,  having,  as  they  then 
thought,  very  good  ^rmmds  to  believe  it  might 

Srove  of  great  aervice  to  your  maiosty.  ttr 
ohii  Maocan  was  brought  to  the  Uousep  ac- 
cerding  to  the  order ;  but  your  majesty  being 
pleaaed  ao  far  to  take  notice  of  this  order,  as  to 
signify  to  the  House  by  the  lord  steward,  that 
air  John  Maclean  had  been  in  part  examined 
already,  and  that  your  majesty  thought  it  not 
Iiroper  to  have  that  businesa  taken  oat  of  the 
way  of  examination  it  waa  then  in,  but  that 
your  majeaty  wouM,  in  a  short  time,  commu- 
nicate it  to  the  House ;  the  Lorda  immediately 
acquiesced  in  your  majesty's  opinkMi,  and  sent 
back  sir  John  ftlacleaii  to  the  place  firom 
whence  he  was  brought.  It  was  with  this  dis* 
position  of  mind  the  Lords  acted  in  this  whole 
matter ;  and  if  your  muesty,  who,  no  doobt, 
bad  tlie  same  notice  of  both  orders,  had  thought 
any  other  metliod  of  the  enminatkm  <Mf  Boa- 
cher,  and  the  persona .  takes  with  hiBiUMMe 
proper  than  that  of  the  Lordi|  ihej  M  na- 
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soBio  eoadade  your  maiet^  wmM  bMPe 
malMl  it  at  the  aanae  time, 
the  Houae  wouM  have  had  a 
your  royal  judgment  ia  that 

'« The  Lorda  Cemnitteea*  appaiatedto  ex- 
amine the  priaoneta,proceeded  with  all  peaHhIa 
dispatch,  and  made  their  report  to  the  Ho— 
onthesiatof  Dcoerabcr;  npoa  coaaidtraihM 
of  the  report,  the  Houae  found  it  nqnieiteta 
oouiait  Boucher  to  the  priaon  of  NtwgKIa  ftr 
high-treason ;  aad  the  Lorde  GoMitHaa 
having  submitted  to  the  jodgmeat  of  the  Heaat, 
whether  several  parts  of  the  eraminaiiaBe  la- 
Icrrvfl  to  in  their  report  ahoakl  be  kid  omi  la 
the  Houae,  or  put  into  aay  other  waj  Mlraing 
fiirthcr  empiired  iaUi,  or  proaeoatedt  the 
House,  out  of  a  full  asaurance  they  had,  that^ 
when  the  matter  of  ftotaheuU  be  Wd  hetaa 
your  majesty,  you  wouM  certainly  giro  aaak 
orders  thereupon,  aa  wen  every  way  aaityria 
to  year  royal  prvdence,  and  teadcr  can  of  tha 
poUio  aafety,  did  uaaaimoualy  resolve,  wilb- 
out  aa  much  as  anficring  theae  parte  of  tha 
report  to  be  laid  open  to  the  Heiiae,  thai  an 
huDible  Addreaa  aboald  be  made  ftaaa  tha 
House  te  your  miyeaty  by  the  lard^taoratA 
and  the  duke  of  ^omerKtTCtwo  ef  the  Lstda 
Commilteea,  to  whom  theexaouaalian  had  \ 


referred)  layinir  hefora  your  maicstv  tho  whale 
report,  with  all  matters  relatuig  thereto^  aaA 
humbly  deairing  your  mi^icaty  ID  giva  order^ 
that  Voucher  ahould  be  pwaectiled  by  Mr. 
Attorney  General  for  higb-traaaoD;  aad  that 
aa  to  the  comnutmeat,  proaecutiea,  or  dMchmga 
of  the  other  priaonen  mentioned  in  the  rapart* 
you  would  be  pleaaed  lo  give  anch  dhectioai^  aa 
should  aoem  moat  proper  to  your  royal  wiadea. 
Thua,  as  the  whole  afiair  waa 
out  of  zeal  lor  your  mMeaty'a 

and  the  aal'etv  of  the  kiaguom,  and  wi 

on  and  concfuded  with  all  pnasihic  raipect  la 
you  I  so  we  had  the  comfort  to  rest  aasaredp 
that  our  behaviour  was  up  leaa  giacioaaly  aG> 
cepted  by  your  nMJeaty,  iroi|i  tha  Aaawer  je« 
wero  pleaaed  to  make  the  aame  day  laoar  lait 
Addreaa  on  this  aulaect,  aad  which  waa  tepoiltd 
to  ua  on  the  S9d  ef  Deeember,  by  tha  dakaef 
Somerset,  wherebv  your  m^aaty  waa  plaaasd 
to  siffuify  to  the  Uoose,  with  your 
goodncaa,  that  yon  would  give  r-^ 
Uiing  aa  the  Lorda  had  deaured. 

**  Madam,  this  ia  a  true  and  joat  aoeoaaft  if 
our  proceedinga,  which  have  beinaa  eiiaiigJy 
miarapreaented,  aad  to  which  ne  caaaptieB  eaa 
poaaibly  be  taken  by  any  perwaie  rightly  ia- 
ibrmea.  For  aa  we  had  your  royal  appnba- 
tion  of  all  that  waa  dene ;  aa  the  Ifaaia  of 
Commoiiaoould  have  bad  nopialeiioeef  o^ae* 


*  The  Committee  of  Lorda  mentiaoad 
Bepreaentatkm,  who  vren  appojalad  la 
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amme  the  priaonera  broagfat  eat  of 
wereaeven,  via.  thodukca  of  DovoaahM 
SoBMraat,  the  earla  of  Snaderiand  aad 
raoghy  thekwdaTowoahcnd,  Whatloa, 
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iioo,  if  Um  had  takn  tba  otml  parlkiiwiilary  ■ 
iB«th«4i  or  dnioDf  t»  W  uifowMd  of  what  we  > 
had  dane,  aad  of  ifie  gromida  of  onr  praoaed-  I 
ia^  kafiira  thay  had  appraaafaad  your  oufaaty  * 
vitbaMh  onpnaantatioDoftheaB.  | 

'*  Tbeir  carrying  ibis  uDpreoedentad  Addreaa  ; 
ib  your  auyaaty,  in  ao  haaly  a  maoaer,  gives  ._ 
'MabnaalaagraatlroiiUaaathabanl  oaageiae 
find  IB  it.  The  attdaafty  known,  and  iiAead, 
ODly  effectual  method  of  preaerviaar  a  good 
eorraipoiidance  batweeD  the  two  Bouaea  of 
Pariiaaaciit,  bathaen  by  coBfereaoea.  If  at  any 
tiQM«illiar  Houaa  coooeirad  tbay  had  oiaar 
aoDahIa  graund  to  obfect  agauMt  tbar  proeaed- 
inga  af  the  other,  ooofercnoea  have  Men  de- 
aired,  and  the  matter  in  debate  between  them 
Ibiriyidiicoiaad,  and  thereby  mialakca  ha?e  been 
cleared  for  the  moat  part,  and  a  good  undar- 
•atanding  cultivated,  and  a  mutual  raapeatpie- 
aaifad  ;  whieh  ia  alwaya  highly  requiaite  in 
-the  nature  of  our  eonatitntion,  but  mora  eape- 
cially  aaeaaaary  in  this  lima  of  war  and 
danger. 

«<  Had  the  Hooae  of  Gommona  thought  fit 
io  have  puraaed  thia  aaalbod  upon  thia  ooca^ 
ekw,  we  ahould  hm? e  been  able  to  have  given 
them  entire  satiiAction,  not  only  of  the  law- 
tfubeaa  of  all  we  had  done,  but  of  the  just  and 
weighty  grounda  upao  which  wa  look  the  ex- 
aminationB  of  theae  persona  into  our  own  handa : 
-or,  at  leaat,  if  they  could  haae  oonVincad  us  of 
any  mistake,  we  anould  have  given  them  any 
teasoiiable  aatiaftction, 

"  But,  without  making  any  auoh  previoua 
dap,  the  Sense  of  Commons  have  made  an  ap- 
peal difcotly  to  the  throne  against  the  House  of 
Lords,  and  charged  them,  though  moat  uigust- 
1  v,  ^ith  aliempla  of  the  bigheat  nature.  No- 
Ihinar  like  this  waa  ever  done  kieforei  and  out  of 
our  hearty  concern  for  the  preaervalkm  of  our 


sovereign  Io  eomrt  a  real  or  anpnoacd  preroga- 

t.    It  is  a 


iiappy  constitution,  we  hope  the  same  thing 
will  never  be  done  again.  We  know  your 
royal  heart  is  unmoveably  fixed  on  preserving 
the  libertiea  of  your  people,  and  transmitting 
them  entire  to  poatefi^ ;  but  if  in  after- times 
the  Houaaa  of  rarUament  ahould  be  appealing 
againat  one  another  to  the  crown,  (fiir  if  mm 
a  cenne  be  justifiaUa  in  the  Heuae  of  Com- 
mena,  the  aame  methed  may  be  taken  by  the 
Lorda)  as  your  nuyeaty  ia  new  aenaiUe  how 
great  dittcnkiea  it  neceamrily  bringa  upon  a 
good  prince;  eo  it  ia  eaay  to  foreaae  (and  we 
cannot  think  of  it  without  terror)  how  fiUaltbe 
canarqucnoea  may  be  m  the  rugn  of  an  ill- 
dcaigning  prinee,  and  what  advan^gea  may  be 
taken  from  it,  for  utterly  anhverting  tfie  besi 
evdered  ierm  of  leeemmcnt  m  the  urorld. 


There  are  examplea  abroad/*  where  praoaed- 
mp^  of  thia  kind  have  ended  in  the  overthrow 
of  the  liberties  of  the  people,  which  makes  ua 
the  more  apprehend  the  beginning  of  them 
among  ouraelvea.  Your  majesty's  great  jwlg- 
ment  cannot  but  readily  diacem,  whithar  it 
4on  naturatty  tend,  tor  ana  Honae  of  Farlia- 
■Mttt  Io  be  a¥riiiii|[;  and  eansally  df  ailing  the 


live  i^punat  the  Other  Houae.  Itisnoteasyto 
imagine  what  the  Commons  could  expect  cf 
your  majealy  from  such  an  application ;  the 
Lorda  have  never  entertained  a  thought  of 
using  this  dangeroua  method,  whatever  ooa^ 
aion  may  have  been  givcu  within  the  compa^ 
oflateyeara.  And  we  promise  your  migesty 
we  will  al  way  a  endeavour  Io  preaerve  a  good 
understanding  with  the  House  of  Commonsi 
and  shall  never  think  it  loo  dear  to  procure  that 
union  at  any  mie,  unksa  that  of  delivering  up 
those  rights  and  powers  which  are  lodged  m  ua 
ty  the  law,  and  without  which,  the  conalitution 
cannot  aubaiat. 

'*  We  ahall  never  be  guilty  of  the  presump- 
tion  of  prescribing  to  your  majesty  when  or 
againat  whom  you  ahould  exert  your  preroga- 
tive ;  but  we  will  be  alwaya  ready  to  assist  yon 
in  the  support  of  all  the  just  righto  of  the  crowut 
aa  well  aa  in  maintaining  the  libertiea  of  the 
aab^ect,  which  we  know  are  no  laaa  dttr  aa 
your  majealy. 

"  It  may  with  modesty  and  truth  be  affirmed, 
that  the  Lorda  have,  in  all  timea^been  the  aureat 
and  moat  natural  bulwark  of  the  prerogativea 
of  the  crown,  they  being  (as  your  royal  grapd- 
father,  of  ever  blessed  memory,  waa  pleaiwd  to 
express  it)  an  excellent  acreen  and  ban|c  be- 
tween the  prince  and  the  people,  to  assist  each 
against  any  encroachment  of  the  other. 

**  We  will  never  contribute  by  any  act  of 
oura  to  the  diminutifin  of  the  riffbls  of  the 
crown,  nor  as  far  as  we  are  able,  wul  sufibr  it  in 
others.  We  cannot  act  otherwise,  without 
hurting  ouraelves  in  the  highest  degree ;  being 
thoroughly  convinced,  that  the  preservation  of 
the  legal  prerogative  is  not  only  the  surest  way 
to  secure  our  own  privileges,  but  of  absolute 
necessity,  for  the  happy  and  rightful  adminis- 
tration of  the  government.  And  we  hope  the 
House  of  Commons  will,  in  all  times  to  come, 
sjMok  and  act  with  that  regard  to  the  preroga- 
tive which  they  aeam  to  have  taken  up  lately. 

"  There  remaina  one  particular  more,  which 
we  will  only  name  to  your  m%|eBty ,  because  we 
rest  satisfied  it  cannat  have  weight  any  where  ; 
that  is,  the  insinuation  in  the  Address,  as  if  tlie 
examination  of  theae  pciaoners  by  the  Lords^ 
waa  in  order  to  obatrud  the  enquiry  into.tbe 
deaigna  againat  your  nuyeaty 'a  person  and  go- 
vernment ;  or  at  leaat,  that  it  waa  likdv  to 
produce  auch  an  effect.  Our  dutiful  seal  fur 
your  majeaty'a  government,  and  our  warm 
conoem  to  diicover  all  deaigna,  and  oppoae  aU 
practieea  against  it,  are  too  well  known  to  the 
worM,  that  any  auggeelieBa  of  tbat.sort  ahould 
make  the  leaat  impraarion  to  our  diaadvantage ; 
and  we  are  very  aure  it  waa  no  auapiGion  of 
that  nature  which  gare  the  true  riae«to  tliis 
very  sharp  Addrcaa.  It  ia  eaay  to  determiae, 
whether  a  hearty  and  forward  undertaking  to 
aearch  into  the  deaigna  of  your  enemies,  or  the 
aeaking  oocasian  to  dgect  to,  and  interrupt 
■nob  tadeavonia,  be  moat  likely  to  obstrnd 
Iha  disMfcry  of  the  pemicioua  practices  of 
Iraiuin. 
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"  Bfaat^rtnMWwrercign;  venMWt  humblj 
uk  panlon  <i>r  pmuiniaft  U  ^tc  your  majeaty 
the  iroiilite  i>l'  uiih  long  Re|iraMiiUtH)D,  wbien 
bM  pDH-ei'iIed  Inini  the  (MiBiMinBte  connrti  wt 
kave  la  iranil  not  unly  KU|UiiiMl,  but  f  iiiirelti 
appravctl  ill  llir  juiL(;ini-lit  iit'  no  rxrKlleiit  i. 
queen,  nni)  m  jiuU j  belotiil  ■>■'  all  hvr  aulijucta. 

*■  We  (Ifpeiiil  u|MNi  jruur  juitiive  a*  well  at 
yoinr  xouJiioia,  tbai  UHtbinff  can  iki  iw  pnyii. 
•lice  0niiii  >  hiiiN>«vn  bau^N  ii  i-'imH)  in  jnnr 
rujTkl  ■■iiiaion,  wliile  we.iimiiuuelii  aci  in  that 
■laiian  wliere  we  ar«  pIsLol  bjr  ilie  iurm  ot  ih* 
£iit|liili  KovrrnuM-ul,  aceopl'iH'  lu  the  Iowa  aad 
oukiMin  (iriMuiiatnvai,  wiib  all  inMiriiii-lHr  r*- 
■pent  anil  iliiiv  In  tiHineil',  aiul  all  jMNkiUe 
seal  lor  ibe 'wfety  ami  bappincaa  at'  jour 
iuiMplodi. 

"(>i*<-iiH  leave  locoQcluiIethia  our  hninbla 
AiklivMi  wiili  iliii  lirni  proiniw.  ibat  uo  daa- 
gen,  iiu  n-proaclirii,  iior  any  ariiticca  whatM- 
Kivr,  klMll  deter  (ir  tliTert  iii  thim  uwDg  our  ut- 
til<«leuilparu«ni,rn>Ri  tinwioiime.ioiliKnTer- 
io^  aail  u|>[iiuuiy;  nil  uoiitiitaiict^  anri  uiieoipu 

r'lut  ynar  royal  pcreou  aod  ^veruotenl,  aaJ 
I'rotcilUt  iuccMHion,  aa    bv    law  esia- 
Uiabed." 

Her  Hajniy's  ANRWEIt  la  the  Repmen- 

'*  Sly  lymls ; 

"  I  am  fcrv  sorry  forany  miiuDdmtaiuliDgi 
that  liapjini  Iictn'ti-n  tlie  two  lluusci  of  Par- 
rumcnl,  wbicli  :ireviuici>uvenki]t  liir  Ills  pub- 
lic aerrire,  and  wo  uneasy  t»  me,  llial  I  eanii'ji 
but  lake  nulice  uitli  aalufaclioD  of  the  astur- 
toces  ymi  {[i*e  nw,  that  you  will  carefully 
Kraiil  all  occtsiuaa  of  ibem. 

"  I  tbaak  you  for  tbe  uoacern  you  exprcu 
for  the  righti  or  tht  crowo,  eud  fur  my  |in.'ro- 
Ifative;  ubith  f  kliail  ocici  exert  sn  Millinjly 
a«  fijr  the  good  uf  luy  auhjecta,  ami  llie  proleo 
tinn  of  tlicir  libertiei." 

Jan.  22,  170 1.— Tbe  Cammoni  orderad, 
That  tome  of  tlicir  membera  be  Bp)Mmte<)ta 
aeaTChtlieJearnaliortlieHou*eafLi)rd«,loucb- 
iof[  their  ll^oc«edj||^1  upoD  the  late  Addrena  of 
Ibia  Houae  to  her  majetiy,  and  their  repreien- 
tatian  thereupon  ;  and  also  tn  aearch  prcre- 
deala  concern  inf(  com  mi  Cmcnti  by  the  Umuc 
ofLonla,  iu  caaea  where  the  penon  haa  been  in 
the  caitoily  of  the  crown,  and  report  tlie  aamr 
to  the  Hiiuae;  and  Kvcral  memben  were  ap- 
poioteH  accordi^ly. 

Jan.  W—hfr.  Toke  reported,  That  the 
neniben  appninted  to  Kerch  the  Joumala 
of  till:  fJouae  ofLonlK,  toucliini;llieir  pn>cfed- 
iD|[ti  upoD  the  lute  Adilren  ot'  ihit  Houw  lo  tier 
raursiy,  and  the  IteprewutalioQ  thereupon  ; 
and  alio  u  aearcb  precedents,  nincemin^  eom- 
Dittnieflta  by  Iht  Houte  of  Lnrda,  iu  caan 
where  perxin<  hare  been  iu  the  caatudy  nf  tbe 
crown,  b^d  aearclted  the  same  ai-rardiairly  ; 
ud  he  reail  in  bii  place  what  they  Innnd  tli<:fe- 
ID,  and  af\t:rwanla  ilelirered  the  aame  Id  at  the 
table.— Iteaolrnl,  That  tbia  Hnuae  will,  apao 
Tnesday  mnming  aezi,  take  th*  Mid  report 
into  couideratiofl. 


Ak  1.— BeMlfed,  that  thii  limm  wtB, 
npDa  Thuraday  morning  next,  tak*  bto  ca^ 
aidaralion  tbe  report  of  the  JenriMl  af  the 
Hmh-  uf  Lordi,  with  relalioa  te  tho  Addnaa  ef 
thi«  Ilouae  ID  bar  Hijeaty,  and  the  l^rti'  B» 
preaeiitation. 

i'cli.  3.— The  report  of  the  JooimI  aT  tha 
HouieofLonta,  reUtioglo  Um  AddrtHaflkii 
lliinii  .iiiililii  lliiiiianiiiaiinii  •ftboilauw  «f 
Lorda.  »aa  rr-ri. 

Itisulved,  That  an  humMe  Addnaa  ha  m». 
aaniiid  tu  her  ui^feaivi  to  dear  thia  Haaaa  mm 
the  mixrepreaentiitioiiof  ihsHouaaaf  Iat^b 
their  Uepreaentalion  preaenled  U  ' 

(hderett,  Tliut  a  cooiniiltea  b 
draw  up  the  aaid  Addraas. 

And  a   commiiiae  waa  appointed  Maai4* 

tW  1k._Mt.  Granrille  t^orted  fian  Ika 
conimittee  eppoii>ti<d  to  draw  up  an  hanfela 
Addreaa  to  be  preaented  to  ho-  n^eMf  ,  to  cImt 
ifaia  (louw  from  the  mimepreaeatitiaN  «f  Iha 
lliiuac  of  Lordi,  In  their  IteprCMtttatlBa  pia- 
■eoled  to  her  iiiajeety,  that  they  had  Aura  ■■ 
an  AddreM  accordint[ly,  which  th^  hal 
diircted  biDilOTTporttDthellouN]  which  ka 
roatl  ID  hia  plaee,  and  alterwanla  dalirared  IB 
ai  the  (able,  wliere  the  laoie  waa  read,  aad 
(with  an  ameudaient)   agreed   ODta   by   tba 

lleeoind,  That  the  aaid  Addreaa  ha  uiaawtt- 
cd  tn  bennHESly  fay  the  whole  Hon 

Ordered,  That  «uch  n— "»— —  -■'> 
Bi  are  of  her  maJFBly'a  n 
council,  do  huinUy  know  her  myity'a  |Im- 
tore,  when  blie  will  be  attended  by  this  Ha«a. 

Febinuiy  91. — Mr.  Secretwy  Hedgaa  a^ 
quuiuted  the  Hooae,  that  her  majaMy  hariay 
beeu  (accordiu)!  to  order)  waited  npoa,  to  haotr 
when  ihe  would  be  attended  hy  Uii»  Uaaaa, 
her  tnajeaty  haa  been  ^aaed  to  aaooint  thia 
alternooa,  at  fiitir  of  the  chick,  at  8L  Jamea'a. 

The  ADDREbH  of  the  Houae  efCiMunoBa  to 
ibe  Quaes. 
"  Moat  Oraeinui  Sonraga  ;— Yoor  nwjaaty 
haling  with  i^nu  goodnca*  deetared  froa  tlia 
I  thruoe  lu  your  |>ariiainaM,  Aai  direia  ill  P*wA- 
ticca  aod  deai^a  had  been  eanried  on  iu  Bcal* 
land,  by  emiNariei  from  France,  wbieb  aaipkt 
haveprOTed  axlrcmcly  dauiieniBttolkeaMB 
oftheae  kingdoma;  and  thai  you  woald  Uf 
the  partieulaiabelure  year  pirlitnent.  aa  Mca 
■•  the  aereni  exaninatiooa  euuid  br  luily  pat^ 
ledcd,  aod  made  paUio  witheitt  p— — J— - 
We  your  majaa^'a  ooat  dutilul  i 
Commas*,  raollag  aeenre  and  aaiiaf  ~ 
majeMy'a  great  wimIdh  nod  care,  ii 
fully  aohoowMged  the  coaftileaca  joa  ^nw 
been  pleated  to  repoae  in  dr. 

"  Out  finiling  ii|iua  the  lAida'  Jawaali, 
that  Iheir  lunlihipa,  the  Tery  aame  day,  lada 
two  orden,  one  to  remove  your  miyeKy'a  pA- 
uoeta  01)1  of  your  coatodj  mte  their  owa,  aa4 
tba  Mbrr  tu  coomk  their  eaamiaalioa  aalely  H 
Ionia,  ihewM  and  ap 
by  IhMwrinii  hjr  wbidt  r^^  M- 
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jesty  seemed  exdoded  from  any  power  over  the 
said  priaoneri : 

*<  Your  loyal  CommoDS,  jastly  aentible  of 
the  dangerous  conseqaences  of  such  proceed- 
ings, thoaght  themselres  obliged  to  declare 
their  coocem  at  this  Tiulalion  of  yoar  royal 
prerogatirey  and  the  known  laws  of  the  land,  in 
an  huinble  Address  presented  lo  your  msjesty. 

*•  Your  faithful  Cominons  are  well  assared, 
when  this  matter  comes  to  be  ri^tly  stated  and 
understood,  a  zeal  so  well  intended,  and  to 
well  grounded,  will  rather  be  imputed  to  them 
as  nMritonous,  than  liable  to  exception ;  and 
therefore,  since  their  humble  Address  has  been 
so  artftilly  misrepresented  by  the  Lords  in  then: 
late  Representation,  presented  to  your  ma|esty 
on  Tuesday  the  18th  of  January,  and  published 
and  spread  with  unusual  industry  through  all 
parts  of  the  kinj;dom,  they  look  upon  ttiem- 
■elves  under  an  mdispensilile  necessity  of  ap- 
fearing  before  your  majesty  in  their  own  justi- 
noation. 

**  Their  lordships  think  fit  to  take  offence  at 
the  manner  and  words  of  oar  Address,  and  ac- 
company this  exception  with  reflections  and  in- 
sinuatioDs  more  harsh  and  mora  odious  than  the 
most  opprobrious  language ;  but  as  we  made 
use  cf  no  terms  but  what  were  suitable  to  the 
occasion,  so  it  will  aopear  bv  precedents,  that 
the  same  have  been  rrequently  and  reciprocally 
used  by  both  Houses  to  each  other ;  iwr  couA 
the  Commons,  in  respect  to  your  majesty,  as- 
sert your  royal  prerogative  in  words  of  less  force 
than  those  m  which  they  have  vindicated  their 
own  privileges. 

"  Whatever  expressions  our  xeal  for  your 
m^esty,  and  the  public,  might  have  inspired, 
we  could  never  have  offered  to  our  sovereign  so 
ungrateful  a  remembrance  as  the  destruction  of 
the  monarchy,  by  a  detestable  assembly,  com- 
posed of  members  of  boUi  Houses,  who  being 
alike  partakers  in  the  guilt,  ought  equally  to 
share  the  reproach. 

*^  With  mUch  more  reason  might  we  observe, 
both  on  behalf  of  your  majesty  and  the  Com- 
mons, that  ilieir  lor<lships,  not  contented  with 
preferring  their  own  examinations  to  yoius,  not 
contented  with  excluding  yonr  majesty  and  the 
Commons,  to  whom  parliamentary  enquiries 
most  properly  belonif,  appnipriate  to  thdr 
House  only,  even  in  their  apphcation  to  their 
sovereign,  tbe  nsme  of  a  parliament ;  an  in- 
stance not  to  be  panlleled,  unless  by  that 
very  assembly  that  subverted  tbe  monarchy. 

"  It  is  not  the  question  at  present,  aa  stated 
by  the  Lonls,  whether  their  lordships  have  a 
power  of  taking  into  custody,  while  under  exa- 
mination, persons  accused  of  criminal  matters, 
cognisable  in  parliament?  but  that  their  lord- 
ships have  a  right  to  take  the  prisoners  of  tbe 
crown,  and  the  examination  of  them  solely  into 
their  own  hands,  without  your  majesty's*  eon- 
sent,  and  in  such  a  manner  as  must  necessarily 
prove  an  exclusion  of  your  miyesty  and  this 
House,  is  the  proposition  yonrCommons  deny, 
and  for  which  their  lordships  have  produoed  no 
preosdcDtt 
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^'  This  unhappy  occasion  has  boen  at  the 
same  time  accompanied  with  the  most  surpris- 
ing instances  of  contradiction,  and  coanter-or« 
ders  to  your  majesty,  both  preceding  and  suh* 
sequent  to  it;  but  especially  on  the  39th  of 
January  last,  when  your  majesty,  with  your 
accustomed  goodness,  communicated  to  the 
Lords  the  iiapers  relating  to  the  Scotch  conspi- 
racy,  with  an  exception  only  of  some  matters, 
not  yet  proper  to  be  made  public,  without  pre- 
venting a  further  discovery  of  secrets  of  greater 
importance,  with  which  your  majesty  assnral 
their  lordships  they  should  also  be  acquainted, 
as  soon  as  it  could  be  done  without  prejudice. 
However,  their  lonlsbips,  upon  what  provoca- 
tion, or  for  what  reason^  no  where  appears,  im- 
mediately addressed  lo  your  majesty,  pressing 
yon  to  lay  before  them  tbe  whole  matter,  and 
all  papers  relating  thereunto ;  by  which  your 
majesty  was  put  under  a  necessity,  either  to 
give  their  lordships  a  refusal,  or  to  comply  with 
their  unexpected  importunity,  to  the  endanger- 
ing the  puolic  service.  These  proceedings,  so 
extraordinary  in  their  nature  and  in  their  man- 
ner, could  not  but  sensibly  affect  your  laithfnl 
Commons,  whose  earnest  desire  it  is*  to  see 
both  your  Houses  of  Parliament,  and  the  whole 
body  of  your  people,  entirely  agreed  to  uay  th« 
deferenbe  due  to  your  majesty's  wisclura,  to 
confide  in  your  care,  and  to  promote  and  main- 
tain your  honour  and  dignity. 

*'  Their  lordships,  not  satbfied  with  assuming 
this  unprecedented  power,  have  endeavoured, 
with  a  ffreat  deal  of  art,  to  persuade  your  ma- 
jesty ot  the  necessity  of  it,  to  prevent  the  de- 
signs of  ill  princes  and  their  favourites :  bnt  as 
it  may  seem  unreasonable  for  their  lordships  to 
begin  to  practise  upon  a  good  prince,  such  me- 
thods as  are  pretended  only  to  be  needful 
against  an  ill  one ;  so  it  is  our  bumble  opinion, 
that  the  danger  might  be  much  greater,  ad- 
mitting this  precedent.  Should  the  Lords  com- 
bine to  defend  one  another  fram  enquiries  and 
prosecutions,  all  parliamentary  impeachments 
mif^bt  be  eluded,  secret  designs  carried  on,  tlie 
innocent  aspersed  without  reparation,  and  the 
guilty  acquitted  without  trial.  Nor  is  that  in- 
stance, mentiooed  liy  the  Lords,  an  unseason- 
able caution,  since  that  revolution  in  a  nei^- 
bouring  kingdom,  alluded  to  b  v  their  lordships, 
was  O(.'casioned  by  the  incroacbments  of  a  pre- 
vailing cabal  of  hvds,  who  endeavouring  to 
enslave  the  people,  and  to  betray  their  king  and 
their  cutmtry  to  a  foreign  power,  obliged  the 
Chureh  and  the  Commons  to  unite  in  the  public 
d^ence. 

**  Your  faithful  Commons  have  found  them- 
selves so  hapuy  ander  your  majesty's  adnnnis- 
tratkm,  that  they  please  themselves  whli  more 
agreeable  prospects,  and  renouncing  such  ex- 
amples of  unseasonable  jealousies  and  fears, 
most  thankfully  receive  the  blessings  of  yonr 
reign :  nor  could  they  have  made  a  more  grate- 
ful return  for  your  majesty's  geiierous  protec- 
tion of  their  liberties,  than  by  a  suitable  concern 
for  your  prerogative. 
■  **  if  tlwirloraihipt  had  cooaolted  their  owB 
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iMnials,  vhh  tbe  Mme  care  tlttl  we  ahravs 
take  lo  be  ri|(hUy  infimMd,  tlMy  woald  hanfky 
liave  affimed,  that  a  direct  a|ipeal  to  tbe  throne, 
without  any  pre? ioua  desire  of  onnlerence,  had 
Wen  an  aapracedenled  practice;  tlieir  bouki 
•re  filled  with  variety  of  iBsUncea  to  the  coa- 
tmry ;  but  without  examining  their  hooka,  it 
aeema  very  auqiriaing,  that  their  kwdahipa 
oould  80  aoon  forget  their  Addreia  preaented  to 
jfour  majesty  the  last  leaiioo,  on  behalf  oif  the 
lord  bisliop  of  Woroeatcr,  and  their  Addma  to 
the  hue  king,  on  behalf  of  William  eari  of  Port- 
land,  Eilward  eari  of  Orford,  John  lord  Somera, 
and  Cbariea  lord  Halifiuc,  impeached  by  the 
ChnuDona  of  high  crimes  and  miademeanoart : 
mad  when  thia  House  formerly  expostulated 
with  the  House  ef  Lords  for  proceeding  in  tlie 
very  same  method  of  which  they  now  conv- 
plaia,  their  lordships  made  a  moat  aolcnin  de» 
deration,  in  theae  words:  That  they  must  ever 
•sasrt  a  liberty  in  their  Honae,  to  apply  to  the 
throne  by  themaelves,  for  the  doing  any  thing 
warranled  by  kw,  doc. 

"  Nor  can  tbe  Lnrda,  we  presume,  upon 
■eoend  refloction,  deny  the  CammoDi  the  same 
liberty,  which  their  lordshiM  themselves  have 
•o  atmngly  aaeerted,  and  so  rreifuently  practiaed. 

*'  Yoor  loyal  Commons  sincerely  concur 
with  their  lorashina,  in  declaring,  That  we  will 
never  oentribute,  ny  any  act  of  ours,  to  tbe  di- 
luiniition  of  the  rights  of  the  crown,  and  that 
^wa  will  not  suffer  it  in  othen.  Your  majesty, 
their  lordshina,  and  the  whole  world,  may 
judge,  from  the  example  %ve  havo  now  given, 
if  tbeur  lordships  do  truly  wish  the  House  of 
Commons  may,  in  all  tunes  to  come,  speak 
and  aet  with  that  regard  to  the  prerogative, 
whioh  they  allow  ns  the  honour  to  have 
BOW  taken  up ;  we  shall  be  very  unfiMrtimale 
to  eontinue  under  their  displeasure,  at  the  same 
time  when  thev  seem  to  houe,  that  those  who 
aucoeed  us  will  take  pattern  by  us. 

**  We  wish  their  lordships  also,  on  their 
pait,  may  continue,  in  all  timea  to  come,  to 
speak  with  that  regard  to  iiariiamentary  im- 
'pcuohmenta,  whioh  they  seem  so  lately  to  have 
taken  up ;  since  we  have  reason  to  apprehend, 
that  the  miannderstandings  which  have  of  late 
ymn  arisen  between  the  two  Houses,  have 
teen  principally  owing  to  the  artifices  of  some 
IMrticuhur  peruns  among  themaelveB,  whom 
the  Commona  thought  it  their  dntv,  fi>r  the 
poUic  aafety,  to  bring  to  justice.  Uow  much 
mora  difficult  will  all  such  Mideavoura  be  ren- 
tlerad,  ahonld  their  lordships  be  once  admitted 
aole  examinera  of  accusations  against  each 
other  aa  they  are  alreadT  sole  judges  ? 

'*  We  are  accused,  but  most  unjustlj^,  of 
exciting  and  earnestly  desiring  your  majesty 
to  exert  your  prerogative  against  the  House  df 
Jjordsi  We  appeal  to  the  words  of  our  Addrsai, 
if  it  is  possible  naturally  to  impoae  any  auoh 
aenae  upon  any  expeeaaKm  that  is  there.  We 
are  son^  their  lonlships  should  descend  so  low 
M  to  the  straining  and  wresting  of  words,  by 
which  they  rather  discover  an  nnibrtaBate  in<- 
dinatiiMi  teJOikn  «t  eMu^cnlpiUi  afon  any 
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teroM,  than  that  they  m  tnth  heUafe  na  asu 
We  know  how  vain  and  how  frailisaa  an  apt 
plication  it  would  be  to  eaeite  your  am'uslj  to 
any  abiisa  of  your  power,  which  w«  ara  can» 
vinoed  you  wul  alwaya  exaeaiaa  for  the  fa» 
neral  goad ;  and  ao  tar  are  year  Comaaaa 
from  eatertainHig  any  anch  desire,  that  wa 
heartily  wish  to  aee  a  good  rnnrsspandanus 
preaerved  between  thetwo  Honaea ;  aor  «ronld 
ibihoar  to  purcbaae  it  at  any  rate^  eauept  the 
giving  up  the  righta  of  your  BM^caty,  by  whani 
we  are  protected,  and  the  hbertiaa  and  pn^ 
psrtiea  of  the  peoplr,  by  whom  we  a 

■*  Theae  tew  inslanoaa,  aa  pUu, 
contestable,  we  preauma,  will  ha 
without  trespaasing  moeh  ioagar  opan 
BMJeaty'a  time,  to  diacrsdit  WMtoear  ah 
hem  alleged  to  craato  in  yoor  luajsaiy 
thoae  we  wpreasnt,  an  ill  opiaiaa  af  na. 
have  heea  careful  and  iadnslrioaa  to  avaidt  aa 
far  aa  waa  consistent  with  our  aaasMry  ja»> 
tification,  all  occasion  of  reviving  aaimasiliaB^ 
and  how  great  aoever  the  pravooalina  haa  bceat 
your  miyesty  having  declared  how  naaaay  van 
are  undinr  such  misundc  ritaadinga,  wa  aaall 
make  no  difficulty  to  lay  aaidaoar  raasniinaBte» 
who  shall  always  be  ready  to  aactiins^  aar  Ksaa 
and  fortunea  to  your  ^uietand  aerviaas  Nar 
can  we  doubt  but  we  mastalaad  fuUy 
to  the  whole  world,  and  eapeeiaUy  to  ^ 
jesty  ;  since  the  aeal  that  wa  have  aliwan, 
the  reproaohea  that  we  have  honM»  hava  i 
owing  to  no  other  cause  but  the  dafcaaa  d  an 
excellent  queen,  in  whoaa  banda  God  Akviarhlf 
has  placed  the  executive  authoiity  aver  3mm 
nationa,  which  authority  it  haa  basn  tha  mJtj 
endeavour  of  your  faithful  CoroaMua  to  |n^ 
aerve  aa  entire  aa  oar  lawa  and  oanautuian 
allow. 

**  Alay  it  please  your  most  sacred  nM|j|aaty  ■; 
It  is  with  the  deepest  concern,  and  .a  gnaf  aat 
to  be  expresaed,  that  your  dutiful  awl  k^ 
Commons  have  found  themselvaa  eagagad  ia 
disputes  of  this  nature,  by  which^  Omf  have 
been  so  unseaaonably  interrupted  ia  iniahiag 
the  supplies,  and  other  matters  cf  tha  Ughait 
importance.  How  andoualy  thay  havaa^ 
plied  themsdves  to  the  dischaigaof  their  daty, 
appean  from  their  having  already  piaaanted 
your  majeaty  with  the  giieat^st  part  of  iksir 
aids,  with  a  dispatah  and  nnanimity  hajpand 
example:  >for  oauld  the  few  billa  yet  dapani- 
ing  have  met  the  Isaat  obstruction  or  Ma^Fy  hat 
fram  tha  uuliapeMible  neeesaity  of  v' 


your  majesty's  royal  prerogative,  tha  prinlefH 


of  our  own  Haasa,  sad  the  righto 
of  all  the  ComaMua  of  England,  m\ 
atancea  invaded  ahnaat  at  the 
wiah  there  may  have 
than  design  in  those  vrho  hava  created 
unhappy  difiSHencca  :  However,  wai ' 
remembrance  may  ha  hencefatth  hiattod 
and  that  there  may  rsmain  na  other  imprcaMn 
u  tha  hearte  both  of  Lavda  and  OaoMMai, 
than  a  sincere  and  pasaonate  aanoaiB  4m 
monr  msiesls's  waUhea  and  aterwi 
other  contention  ever  hera-iter 
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wfaHti  Ih*  pnUic  fMd  tUl  be  bcM  advanced, 
the  PrateMmt  maccetusm,  and  Im  church  of" 
KDgknd  bMt  lacured,  wid  Ibe  jnat  ligtM  and 
'-■i  of  tbccronn  beat  nippotted." 


Houe  « 


he,  with  (lie  Hnusr,  did  ycsleiday  . 
tlicir  hnmlile  Addresi  to  htc  niijtMty,aiid  tbal 
her  majnW  did  thneiipon  give  the  gracioua 
Inswer  following; 

"  GeDtlemeo ;  I  return  yon  many  thanka 
Tor  Ilia  great  coDcera  yon  eS)ireH  for  me  and 
my  juit  righta.  Vuur  diipalch  of  tbo  aap- 
jtliea  ia  a  great  advantage  to  the  public  ter*  ice ; 
and  I  am  very  well  [iteajMl  willi  the  aMiiraacn 
yon  give  me,  of  vonr  care  to  avatd  any  ooca- 
aioa  of  iHfferencebeiiTeeu  the  two  Uousa,  n- 
pMially  at  thia  time,  when  th«re  a  hi  af 
parent  a  necmily  of  Mreoglhening  ounelfe* 
•gainat  tlie  nalidoui  deiitgDt  of  our  enemies." 

Fttruaty  M.— Ordend,  That  aome  mrm- 
*    [*  b«  RnpaiBted  to  aearch  the  Jounialiiof  the 

Mae  «r  Ijorde,  what  pmoeedinira  hara  been 
aiMO  the  last  nport  to  this  liouM,  upon  tiie 
p^wra  aammnueaM  to  the  Lorda  by  her  ma- 
jMy,  TdatiDgU  the  conapiracy  ;  and  (creral 
membera  were  appointed  aceardiDgly. 

fUnMry  ts.— Sir  Uurapiirey  Maclcworth 
reported,  That  Um  membcn  appomted  had 
hMntoniapccl  the  Joumali  of  tlie  Honaeof 
Lords,  what  proceetlingi  had  beeo  wice  the 
■■■t  report  to  thia  Hoiiae,  upon  th#  papen 
eaamnnicaled  to  tha  Lordi  ojr  her  mqetty, 
rdating  to  the  consiaracy ;  but  that  the;  (fid 
not  Mod  anv  proceedinga  aa  yet  entered  in 
their  Journal! ;  biit  that  out  of  tlie  papen  for 
making  up  the  aarae,  they  had  taken  copiei  of 
tbe  proceeding!  they  found  therein,  which  ha 
rend  in  hia  phcr,  and  afterward!  delivered  in 
al  the  tahl^,  where  the  lame  mere  read. 

Uidered,  That  the  conaideralion  of  tbe  aaid 
reiMrt  be  referred  tn  the  committee  of  the 
whole  Houar,  who  are  to  cooaideroTthepapere 
oomnunicatnl  hy  her  majeaty  to  thia  ' 

relatingto  iha trfaaaur" -    * 

Tied  on  Willi  St  Get 

Fttnarif  ap.-i-Mr.  Frcemao  (aeccrding  to 
at4er)  reported  from  ibe  oommittee  oTthe 
wfaola  Houaa,  to  whom  it  waa  referred  to  con- 
aider  of  the  papera  eoinraunicaied  by  her  nta- 
jealy  to  thia  Honat,  relating  to  the  ticaaoiiable 
carreepondcnce  carried  on  with  St  Qcrmain'a 
and  tM  cmM  ot  Prascc,  the  rewdntMn  which 
they 'had  directed  him  to  report  to  tbe  Home, 
whiEli  he  read  in  Ma  idace,  and  aAerwarda  de- 
livered in  at  the  taUe,  wb«ra  the  nme  wa* 
nmS,  and  ia  aa  fUloweth : 

BeKdved,  That  it  ialheopinionofthiicOB- 
mitlee,  that  the  Honae  be  moved,  that  an 
bumble  AddreM  be  pteaanted  to  her  majeatj, 
tfaatahewiU  be  ptewed  to  re-Mnme  the  jual 
ezarciac  of  her  pranvativA,  and  lake  10  benctf 
tfaeezamination  of  the  maBw  relatiitf  ts  Uw 
Canapiracy,  commnlcaM  to  tUi  Hmm  bj 
hermqeaty;  andloKiv*  Mwwaoa,  ihal they 
will  drfcni  her  utjmf*  mtnt  pwnn  Md 
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Ute  Mid  Cooapiraey,  and  all  other  Conapiraton 
whatsoever:  and  to  declare,  thatthe  e«taMish> 
ing  of  a  committee  of  seven  lonta,  (or  the  nle 
examination  of  the  said  Conipiracy,  is  of  dan- 
geroni  consequence,  and  may  tend  to  the  aub- 
Tersion  of  tha  goTurDraent, 

Rcadved,  That  the  House  doth  agree  with 
the  Committee,  That  an  humble  Address  be 
)  Iter  majorty,  That  she  will  ba 
F-Essume  the  just  exerciae  of  her 
l>ieni)imiiTe,  nnd  take  m  herself  ilie  exunina- 
tlnn  of  (he  inattera  relating  ^>  the  Centpimcv, 
communicated  to  this  House  by  her  majesty  ; 
and  ta  |pre  assurance,  that  thev  will  defend 
licr  majesty's  sacred  person  and  goTeniment, 
against  all  persons  concerned  in  the  said  Coo- 
spiricy,  and  all  oilier  conspiraiora  whatsoever; 
and  to  declare,  That  the  estnUishing  of  a  com- 
mittee of  seven  lordi,  tor  the  sole  ei 


of  the  aaid  Coaspirtcy,  is  o1'  dangerous  con- 
sequence, and  may  lend  to  Iha  aubvenioii  of 
the  government. 

Iteaolred,  That  the  aaid  Reaolutimi  be  pi^ 
seoted  to  her  majesty  by  the  whole  Houae. 

Oiderpd,  That  inch  ntember*  of  this  Reow 
•s  are  ofher  Duyealy'a  motthoo.  nrivy-ceaDdl, 
do  humbly  know  her  maieaty's  [rieasnte,  wbot 
ahe  will  be  attended  by  thia  Sunae, 

March  1.— Ur.  Secretary  Uedgea  retorted, 
Hat  her  majesty  had  been  ideaaed  to  app«»ot 
to  be  aiiended  by  this  House,  to-monow  at 
lour  in  the  alleTiioiHi,  at  St.  James's. 

Marth  3. — Mr.  Speaker  reports).  That 
he,  with  the  House,  did  yesterday  presnt 
their  bumble  Addreas  of  the  39th  of  Fel»iiary 
last  to  her  majesty,  and  that  thereupon,  bcr 
majesty  waa  picaaed  to  give  tbe  graaoua  Aw 
awer  fbllowiog  i 

"  Gentlemen ;  tbe  great  marics  of  tmit  and 
confidence  wbicb  you  hare  ^vea  me  in  thia 
Addreaa,  are  verf  acctratable  lo  —r-  I  thank 
you  liir  your  adnee,  and  abali  constantly  exer- 
cise my  just  prerogative  for  tba  aecunly  and 
aaiisfaction  of  my  lulgecta." 


tbey  presented  to  her  m^esty ,  and  is  as  Mlawv: 

The  Humble  REPRESENTATION,  or  AD- 
DRESS, of  Iha  Rigbt  HtmonraMe  the 
LoRsa  Spritnal  and  Temporal,  in  FatUa- 
ment  BMembled,  presented  lo  her  Hqjeaty, 
on  Friday  the  31st  day  of  March,  1704, 
and  her  H^esly's  moat  Gtadous  Anawtr 
therennto.* 


*  Afore*  31,  1704.  It  is  ordered  by  tba 
Lords  spritual  and  temporal  in  parHamenl  aa- 
acaibieil,  that  tbo  Renrcaentation,  or  Addicaa, 
of  diia  Hanae,  agrcerf  lo  the  S8th  instant,  and 
uiwiuUd  to  ber  iMyesty  thia  day,  and  bar  dm- 
— *-*-  — * ■■ —  Aoawer  tberaiulo,  aball 


bo  uMlllVl 


graeioos  Aoawer  t1 
~ilaledaiid  |wtuh^, 
Hattii.  JoamoN,  Cler*  nrl*. 
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«« Maj  it  please  your  iDort  ciodlcnt  maiei - 
%y: — Ue  the  Lordg  a|»iritual  and  temporal  io 
parliament  aMembleii,  found  ouraelfca  obliged 
(thouflrli  «v>th  great  unwilliugiieOT)  to  make  an 
bunible  Representation  to  your  majesty,  oo  tlie 
18th  of  January  last|0f  the  injustice  done  to  ns 
by  the  House  of  Commons ;  and  it  is  witli  the 
utmost  reluctance  we  are  brought  to  give  your 
majesty  a  second  trouble  upon  the  like  un- 
happy occasion.  This  appears  by  our  silence 
after  the  Address  of  the  House  of  Commons 
preaented  to  your  majesty  the  91st  of  Fe- 
bruary :  for  though  that  paper  be,  in  effect, 
but  one  continued  misrepresentation  of  our 
nords  and  our  proceedings,  yet  we  thought 
ourselres  secure  in  your  majesty's  great  judg- 
ment, which  would  discern  wtiere  the  trutli 
lay,  through  all  the  colours  made  use  of  to  dis- 
guise it.  And  we  were  willing  to  hope,  that  a 
moderation,  which  was  so  little  deserved,  could 
not  but  hare  a  good  effect  upon  the  House  of 
Commons ;  but  the  votes  of  the  ^h  of  Fe- 
bruary, which  they  laid  before  your  majesty, 
have  convinced  us  of  our  mistake,  and  made  it 
impossible  f»r  us  to  flatter  ourselves  longer 
with  any  such  expectation :  they  continue  to 
misrepresent  our  proceetlings,  and  to  solicii  the 
throue  against  us,  and  thereby  put  ns  upon  an 
absolute  necessity  of  doing  ourselves  justice,  in 
laying  a  true  state  of  things  before  your  ma- 
jesty. When  we  observe,  that  the  first  Address 
of  the  House  of  Commons  was  ordered  the 
next  day  aOcr  we  entered  u|M)n  the  enroina- 
lion  of  Boucher ;  that  on  the  3rd  of  February, 
when  we  appointed  a  day  for  taking  the  papers 
rdating  to  the  conspiracy  into  consideration, 
the  House  of  Commons  appointed  a  committee 
to  draw  up  the  Address  against  us,  presented 
to  your  miyesty  on  the  Slst,  which  was  the 
day  our  committee  reported  Keith's  examina- 
tion ;  anil  that  their  votes  of  the  29ih  came 
from  a  committee  oppointed  to  consider  of  the 
papers  communicated  to  them,  the  same  day 
we  made  our  Address  to  your  mniesty  to  issue 
ont  a  proclamation  fur  encouraging  the  disco- 
very of  the  cypher  of  the  gibberish  letters 
(tliougb  they  haid  made  a  compliment  to  your 
mayesty  on  their  reading  those  papers,  and  had 
laid  aside  all  thoughts  of  them  for  three  weeks 
together.)  We  cannot,  without  great  concern, 
reflect  upon  the  unseasonableness  of  these  ap- 
plications :  what  can  be  more  likely  to  prerent 
the  discovery  of  this  dangerous  conspiracy, 
than  a  disagreement  among  those  who  should 
imite  their  endeavours  in  assisting  your  ma- 
jesty to  search  to  the  bottom  of  it  r  what  can 
more  encourage  offenders  to  an  obstinate 
silence,  than  the  prospect  of  having  the  exami- 
nations interrupted  by  an  unhappy  breach  be- 
tween the  two  Houses?  And  what  can  give 
greater  security  to  your  majesty  *a  enemies, 
than  to  see  a  foundation  laid  ror  such  disputes, 
as  will  for  ever  put  an  end  to  all  parliamentary 
enquiries  into  tneir  designs  f  The  gentlemen 
of  the  House  of  Commons  have  carried  this 
point  so  far,  that  rvthtr  than  aaffer  oa  to  pro> 
ceed  quietly  in  searching  into  tba  bottom  of 


■  this  dangaroua  oonspinicy,  Ibey  do  BOlMilj  re- 
flect on  us,  but  depart  from  tfamr  yniUnemB  of 
respect  to  your  majesty,  and  eensw*  your 
conduct  in  assisting  o.t  examioatioB,  aa  if  yoa. 
hail  tliereby  done  an  injury  loyoor  prerogative. 
We  are  therefore  oblige«l  m  duty  to  your  ma* 
jesty,  as  well  as  justice  to  oorselvei,  mither  to 
explain  the  grounds  on  which  we  have  acttd, 

.  and  to  produce  precedents  to  shew,  we  have 

:  done  nothing  unwarranted  by  the  pracUee  of 

'  our  anctirtors. 

**  We  cannot  but  observe  bow  the  Home  ef 
Commons  have  varied  their  stile ;  in  their  fint 

«  address  they  directly  chaiged  the  Locda  witk 
wresting  prisoners  out  of  your  DMJesty'a  hands  ; 

;  in  their  second  paper,  they  say  only,  We  aeeoi 
to  exclude  your  majesty  firon  any  power  ever' 
the  prisoners ;   but  the  charge  is  alike  nqoit 

^  in  both. 

**  They  continue  to  complain  of  two  of  ear 
orders ;  one  of  which,  th^  say,  was  to  remove 
your  in^exty's  prisoners  out  of  your  custody 
into  our  own ;   and  tlie  other,  to  commit  tbeia 

i  examination  solely  to  a  eommitiee  of  aavca- 

'  lonis,  chosen  and  appointed  by  euiaalvea. 

**  We  know  not  by  whom  a  eoromittee  ef 
lords   cAo  be  chosen  hot  by  the  Houae  if 

,  Lords ;  nor  csn  there  be  any  thing  more  par- 
liamentary, and  more  proper  for  ttia  dispatch- 
and  secrecy  of  an  examination,  than  remiag 
it  to  a  committee. 

«« This  waa  practiseil  by  both  Hooaea  of  I^v- 
liament,  in  the  years  1678  and  1679 ;  nor  wm 
it  ol^ted  to  either,  that  they  took  the  exami- 
nation soldy  to  themselves :  though  the  eon- 
mittec  of  the  House  of  Commons  was,  in  the 
stile  of  their  own  book,  a  committee  of  aa- 

crecv* 

**  i'he  Lords,  the  Commons,  and  the  priry 
council  had  that  plot  under  examination  at  tlie 
same  time,  yet  there  was  no  interfering  of  ju- 
risdictions ;  the  papers  and  the  witn casta  wera 
conveyed  to  one  another,  as  there  waa  oecaaioB, 
without  any  ihsputes ;  none  of  them  stopped  or 
dehiyed  the  enquiries  of  the  others,  bat  con- 
curred in  promoting  them. 

*'  We  might  have  expected,  that  when  tta 
House  of  Commons  charged  us  a  aeoond  tine 
with  violating  your  royal  prerogative,  and  the 
known  laws  of  the  Innfl,  they  would  have  apcci- 
fled  what  branch  of  the  prerogative  we  had 
infringed,  or  what  law,  statnte,  or  usage,  we 
had  broken :  whenever  they  think  fit  to  be 
more  particular  in  thechaige,  we  ahall  heTOiy 
ready  with  our  answers. 

«•  \Ve  !>hall  always  contend  with  the  Eleoia 
of  Commona  in  zea(  for  your  m^jeaty 'a  heeoer 
and  safety  ;  but  we  shall  m* ver  preteml  to  be. 
nMritorious.  in  giving  up  what  we  know  le  be 
the  right  of  parliaments :  and  we  are  aure  yoer 
majesty  understands  and  loves  the  oonstitoiioa 
of  the  Bugiish  govemuieni  too  well,  to  approve 
of  such  a  present ;  and  tlierefore  we  miial  agaki 
beg  leave  to  insist  on  our  fiirmer  Kepreoeela- 
tion,  aa  well  foumled  in  every  particular. 

<*  We  have  no  oaose  to  Imb  aoiry  to  hear  it 
haabeanio  amyenally  woliieooifed,aiioe  we 
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are  sure  it  cannot  but  be  for  year  majesty's 
aervice,  as  well  ss  a  fall  jwtihcation  of  our- 
acWes.  We  were  very  careful  that  there 
should  be  no  harshness  in  any  expressions  of 
our  Representation ;  but  if  tliey  complain  of 
reasonine  they  cannot  answer,  or  are  uneasy  to 
Lear  trutlis  they  cannot  deny,it  is  not  oar  fault. 

**  The  House  of  Commons  were  certs  inly  in 
the  rifi^ht,  in  not  prodiicinir  the  prece<lents 
which  they  say  they  hate  of  ill  langtis^  that 
has  passeil  between  the  two  Houses,  because  it 
could  not  have  been  agreeable  to  yonr  majesty. 

**  We  must  own  we  never  searched  our 
books  for  that  purpose ;  and  we  believe,  that  if 
ever  the  Commons  used  the  like  before,  our 
ancestors  thought  It  unbecoming  them  to  return 
it ;  and  we  think  it  most  proper  to  be  forgotten. 

'*  We  cannot  think  that  any  expressions  (by 
whatsoever  seal  inspired),  that  are  not  suitable 
to  the  decency  which  is  doe  from  one  House 
of  Parliament  to  another,  can  shew  a  respect 
to  your  majesty,  or  add  any  force  to  their  ar- 
guments. 

"  We  do  not  comprehend  what  is  meant  by 
tlieir  saying,  We  did  a|ipropriate  to  the  House 
of  Lords  only  the  name  of  a  parliament. 
There  is  no  foundation  for  that  charge  in 
any  wonl  of  our  RepreseniatMn ;  nor  was  there 
any  occasion  for  such  an  assertion  in  the  con- 
troversy between  ns ;  both  Houses  are  alike 
interested  in  the  point  we  maintain.  We  are 
•ore  the  House  ot  Commons  have  claimed  and 
•xercised  such  a  power  of  examination  and 
commitment  as  the  Lords  insist  upon ;  and  we 
are  well  assured,  that  on  proper  occasions  every 
future  House  of  Commons  uill  do  the  like 
again :  so  that  let  the  gentlemen  of  the  present 
House  of  Commons  be  as  liberal  as  they  pkasc 
in  renouncing  their  own  ris;ht,  and  as  much 
displeased  as  thev  think  fit  with  tlie  House  of 
Lords  for  not  following  their  example,  we  have 
this  comfort,  that  your  majesty  is  too  equita- 
ble to  think  amiss  of  us  for  defending  onr  par- 
liamentary rights,  and  we  are  snre  of  having 
every  House  of  Commons  that  shall  sit  here- 
after of  our  side,  as  well  as  every  Englishman, 
who  values  the  constitution  of  his  country. 

"  There  is  no  passage  in  our  history  more  no- 
torious, than  that  the  pretended  House  of  Com- 
mons, in  the  vear  l(j48,  when  they  could  not 
prevail  with  the  House  of  Lords,  then  sitting, 
to  join  with  them  in  the  intended  mnrder  of 
their  king,  took  upon  them  first  to  abolish  the 
House  of  Lords  by  a  vote,  and  then  to  proceed 
to  do  that  execrable  fact  by  themselves. 

**  It  is  not  therefore  to  be  imagined  what  the 
House  of  Commons  can  mean,  by  saying. 
That  assembly  was  composed  of  members  of 
both  Houses.  If  all  other  proof  of  the  con- 
trary was  wanting,  yet  the  testimony  of  that 
Messed,  though  onfortunate  king,  is  a*bundant- 
ly  sufficient,  who  naade  it  one  ot  his^ceptions 
to  that  detestable  court  at  his  trial.  ^ 

**  We  can  never  call  to  mind  that  fact  with* 

•at  horror,  and  yet  we  are  obUsfed  bv  law  to 

eommemoraCe  it  every  year ;  and  surely  it  can 

never  be  mentioocd  mote  uacfaily  than  apoa 
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sach  an  occasion,  when  the  strange  usage  of 
one  House  of  Parliament  by  another,  makes  it 
impossible  not  to  reflect  oii  the  miserable  con- 
sequences that  have  formerly  followed  from 
such  differences. 

'^  When  the  gentlemen  of  tlie  House  of 
Commons  act  according  to  the  messures  taken 
in  those  times,  they  ought  not  to  be  offended  if 
they  are  remembered  hy  the  Lords.  W  tliey 
will  take  upon  themselves  to  stop  the  issuing 
out  your  majesty's  writs  for  tilling  up  their 
House,  and  that  in  several  places,  and  for  a 
long  time,  whereby  they  make  themselves  an 
imperfect  representation,  which  is  a  wound  to 
the  constitution,  a  wrong  to  the  boroughs,  who 
have  a  legal  right  i%  send  representatives,  and 
an  ii\justice  to  your  majesty,  who  has  an  un- 
doubted title  to  the  service  and  attemlauce  of  all 
the  members ;  can  they  wonder,  or  ought  they 
to  complain,  if  we  presume  to  tell  your  ma- 
jesty, that  ver}'  few  things  were  less  excusable 
in  that  unhappy  House  of  Commons,  than 
their  refusing  to  fill  up  their  body,  and  com- 
plete the  representation  ? 

*'  These  beginnings  are  very  dangeroos :  It 
is  not  easy  to  foresee  how  far  such  a  practice 
may  be  carried,  or  what  effects  it  may  hava 
upon  the  boroughs  that  suffer  the  pieseni 
wrong,  or  npon  others  who  may  apprehend  the 
like  usage;  and  who  can  say,  but,  in  atUr- 
times,  an  ill  prince  may  take  advantage  of  such 
precedents,  and  think  himself  justified  in  with- 
holding his  writs  from  some,  by  as  good  law  as 
the  Commons  can  shew  for  pretending  to  stop 
them  from  issuing  to  others  ? 

*^  The  Commons  have  made  three  addresses 
to  your  majesty  upon  this  occasion,  yet  have 
not  stated  the  matter  in  dispute  fairly  in  any  one 
of  them.  The  plain  matter  of  lact  is  this; 
Boucher,  Ogilby,  &c.  being  seized  by  the 
Custom-house  oincei-s  on  the  coast  of  Sussex, 
as  they  landed  from  France,  were  sent  for  to  be 
brought  to  town  by  messengers;  the  Lords 
having  resolved  to  examine  these  persons  them- 
selves, ordered  the  messengers  to  nring  them  to 
the  House,  and  committal  them  to  the  black 
rod,  in  order  to  their  examination.  The  ques- 
tion is,  whether  this  proceeding  of  the  House 
of  Loids  was  a  breach  of  any  law,  or  contrary 
to  the  custom  of  parliaments  ?  We  asserted  it 
was  not,  and  as  we  humbly  apprehend,  we 
proved  our  assertion  by  undeniable  reasons,  and 
we  assured  your  majesty  we  could  justify  it  by 
precedents. 

'^  It  appears  by  our  records,  that  we  have  at 
all  times,  when  we  thought  it  expedient  for  the 
public  good,  not  only  taken  prisoners  out  of  the 
custody  of  the  messengers  (which  is  but  a 
temporary  confinement,  in  order  to  the  c\a- 
minm^  persons,  or  while  they  are  under  oxa- 
minatjon),  but  taken  them  out  of  any  other 
custody,  and  put  them  sometimes  into  the 
custody  of  your  majesty's  officers  attending 
the  House  of  Peers,  sometintes  removed  them 
from  one  prison  to  another,  as  the  House 
thooght  most  safii  and- proper,  for  their  exani- 
nation. 
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**  Persons  rondenined,  and  nndcr  sentence 
of  death,  may  be  moat  properly  called  the  pri- 
■oners  of  tli*e  crowir,  when  their  lives  and  es- 
totes,  as  well  as  lilierlies,  are  entirely  at  mercy  ; 
yet  the  iJousc  of  Lonls  has  sent  for  several  in 
those  circumstances  from  the  farthest  parts  of 
'England  to  be  examined. 

■*  We  eould  produce  precedents  in  all  time^, 
when  any  tiling  of  this  nature  has  been  before 
the  House,  the  most  ancient  records  fomishintiC 
the  clearest  and  mo<it  frequent  instances  of  the 
JQrlsdiction  of  the  Ijords,  m  examining,  trying, 
and  punishing  all  great  offenders. 

'*  But  we  shall  at  present  confine  ourselves 
to  the  proceedings  in  respect  to  the  i'opish  plot, 
in  the  reign  of  yonr  majesty  *s  royal  uncle ,  (ex- 
cept in  some  few  instances  in  boili  llouseii,  as 
well  before  as  af^er  that  time)  not  only  because 
that  was  the  last  conspiracy  that  fell  under  a 
parliamentary  examination ;  Init  because  both 
Houses  of  Parliament  entered  into  the  enquiry 
with  equal  zeal. 

**  And  we  beg  leave  to  annex  to  this  our 
humble  Address,  some  extracts  of  the  proceed- 
ings of  both  Houses  in  that  enquiry,  No.  1.  H. 

"  We  desire  to  observe,  That  though  the 
king  mentioned  that  plot  in  his  speech  at  the 
opening  of  the  session ;  yet  he  was  so  far  from 
communicating  the  parliculars  to  the  parlia- 
inent,  or  desiring  them  to  look  into  it,  that  he 
directly  told  them,  he  would  leave  that  matter 
to  the  law. 

"He  was  not  very  desirous  of  having  the 
parliament  meddle  with  that  enquiry,  and 
therefore  it  is  rrasonable  to  suppose,  he  would 
not  have  been  silent,  if  their  proceedings  had 
been  a  violation  of  the  prerogative,  and  the 
known  laws  of  the  land. 

"  Wc  beg  leave  to  make  this  single  remark 
on  such  of  the  precedents  as  relate  to  the  re- 
moval of  the  Popish  priests  after  sentence  of 
condemnation,  that  this  was  taken  notice  of  by 
the  Commons,  and  several  messages  passed  be- 
tween the  two  Hou!<:es  about  them  :  the  Com- 
mons were  enrnent  that  they  should  be  executid, 
and  insisted  to  have  them  sent  lack  to  the  i»e- 
veral  prisons  for  that  purpose ;  but  they  never 
pretended  to  deny  tiiat  the  Lords  had  power  to 
send  for  them,  or  change  the  custmi y. 

'*  The  Commons,  in  their  second  Address, 
pretend  to  have  been  sensibly  affected  and  pro- 
voked to  their  harsh  treatment  of  the  Lords,  by 
tvhac  |»asscd  in  the  Lords'  House  the  99th  of 
January,  which  was  almost  six  weeks  after 
their  first  Address  was  presented. 

**  Jt  looks  as  if  they  wanted  reasons  to  jus- 
tify the  orflering  that  Address,  when  they  are 
forced  to  defend  it  by  arguments  drawn  from 
facts  which  happened  so  long  af^er. 

**  If  the  Commons  had  considered  our  Ad- 
dresses of  the  29th  of  January,  or  the  15th  of  Fe- 
bruary, they  would  have  found  in  them  no  con- 
tradictions, or  counter- orders  to  your  majesty, 
with  which  they  charge  U3.  We  were  informed 
t>f  several  {lapers  that  had  not  been  commu- 
nicated to  us :  those  we  desirefl,  and  we  re- 
ceived them  by  your  majesty's  commaDd ;  and 


Proceedhgs  in  Parliament  [9M 

have,  we  hope,  made  tise  of  then  for  yoor  om- 
jesty  's  service,  and  the  public  safety.  We  bev* 
had  the  happiness  that  our  seal  has  been  mora 
than  once  approved  by  your  majesty  :  and  wa 
leave  the  Commons  to  justify  their  own  cold* 
ness  and  indifference,  in  a  point  of  such  high 
concern. 

'<  I f  we  look  back  on  the  steps  the  Commom 
have  made  in  this  wlmle  matter,  they  are 
snrh  as  will  hardly  be  believed  hereafter :  And 
we  can  desire  nothing  more  for  our  justificatioiBy 
than  that  our  proceedings  and  theirs  may  be 
compared. 

'^  When  the  papers  relating  to  this  Coo* 
apiracy  were  laid  before  them,  they  oootented 
theinhclves  with  rcailing  them,  and  withoot 
offering  any  advice  or  assistance,  gave  jour 
majesty  thanks  tor  laying  the  papers  belbre 
them,  and  expressed  their  satisfaction  in  your 
majesty's  wise  conduct,  and  j^reat  care  of  jour 
people.  This  was  certainly  justly  doe  lo  your 
majesty's  prudent  adminiatratioo,  but  waa  nek 
all  that  might  have  been  reasonably  ezpedeA 
from  a  IJouse  of  Commons,  when  jour 
majesty  had  laid  before  them  the  acooont  dt 
such  a  dangerous  Conspiracy. 

"  Thus  the  matter  rested  tor  aereral  wieeks : 
and  when  at  last  the  House  of  ComraoB» 
thought  fit  to  take  up  a  second  time  the  ooub- 
deration  of  those  papers,  instead  of  doiuff  what 
we  hoped,  and  the  kmgdoro  expected  from 
them,  all  the^  did  was  to  find  new  cause  ofdi^ 
pleasure  against  the  Lords,  to  complain  of  what 
yonr  majesty  had  done,  to  solicit  you  to  re«a^ 
sume  the  just  exercise  of  your  prerogative,  tad 
to  desire  you  to  stop  our  proceeding,  as  of  dao- 
gerous  consequence,  and  what  might  tend  lo 
the  subversion  of  the  government. 

*'  This  conduct  seems  very  linaocountaUe: 
and  when  they  had  not  thought  fit  to  pass  any 
judgment  of  the  Conspiracy ,  it  is  hard  that  the 
enquiry  into  it  should  be  soscverely  oensured. 

**  The  Commons  confine  what  we  spoke  in 
general  terms  of  the  fatal  consequences  that 
have  happened  in  most  countries  in  Burope» 
from  the  unhappy  differences  which  have 
arisen  between  the  estates  of  the  several  king^ 
doms,  to  the  instance  of  one  country :  the  oh* 
serration  was  genera],  and  the  overthrow  dT  the 
libei  ties  of  most  of  our  neighbours  sprung  fWwi 
this  root. 

'*  But  wc  are  surprised,  that  the  HouM  of 
Commons  should  single  out  that  instance  of  « 
revolution  in  a  neighbouring  country,  where 
the  Clergy  and  the  Commons  were  prerailed 
upon  by  the  management  of  the  court,  to  carry 
their  resentments  sgainst  the  Lords  so  far^  this 
they  deHvered  up  the  authority  of  the  Lorde, 
the  freerlom  of  the  people,  and  made  a  total 
alteration  of  the  government. 

**  We  cannot  imagine  wliat  ia  meant  fagr 
calling  this  treachery  of  the  CoromoDe  aiM 
Clergy,  in  betraying  the  liberties  of  their 
country,  their  uniting  in  the  publie  defeoee; 
nor  can  we  conceive  how  thia  cumee  lo  he 
mentioned  on  this  occasioo:  we  hope 
no  danger  of  such  a  tmion  amongst  na  ihr 
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purposes;  and  we  think  your  majesty,  and 
your  people  are  equally  concerned  in  this  insi- 
nuation. 

'*  It  is  wonderful  that  the  Commons  should 
inni;^nify  their  own  care  in  examining  our 
Juurnafs,  reflect  on  us  for  not  looking;  intf>  our 
own  liooks,  and  at  the  same  time  cite  two  pre- 
Cfdents,  in  which  they  are  entirely  mistaken, 
and  which  prove  the  (firect  contrary  to  what  is 
inferred  from  tlicm. 

'*  The  iiords  in  their  Representation  affirm, 
that  the  Commons,  by  appealing  directly  to  the 
throne  against  the  House  of  Lords,  aud  charg- 
iug  them  with  attempts  of  the  highest  nature, 
without  first  asking  a  conference,  had  done  a 
thing  unpreceflentra.  The  Commons,  to  prove 
the  contrary,  cite  the  Address  presented  to  your 
majesty  on  behalf  of  the  bishop  of  Worcester, 
■nd  the  Address  of  the  Lords  to  the  late  king, 
on  behalf  of  four  lords  named  in  the  Address. 
\Vc  crave  leave  to  state  these  two  cases :  the 
Commons  had  censured  the  bishop  of  Wor- 
cester, without  giving  him  any  opportunity  of 
being  heard.  They  had  voted  liim  unchristian, 
which  surely  is  aspersing  the  innocent  without 
possibility  of  reparation,  as  well  as  it  was  con- 
demning him  without  a  trial ;  and  made  an 
Address  to  your  majesty  to  remove  him  from 
being  almoner.  This  proceeding  seemed  very 
extraordinary  with  res|>ect  to  your  majesty, 
and  very  un|)arliamentary  with  respect  to  the 
House  of  Lords,  of  which  the  bishop  was  a 
member ;  and  yet  no  notice  was  taken  of  them : 
upon  this  the  Lords  made  an  application  to  your 
miyesty,  on  behalf  of  the  reverend  prelate,  that 
be  might  not  suffer  in  your  majesty's  opinion, 
before  he  had  an  opportunity  of  making  his 
defence. 

**  The  case  of  the  four  lords  was  this :  the 
Commons  having  at  the  bar  of  the  House  of 
Lords  impeached  them  for  high  crimes  and 
misdemeanours,  the  next  day  made  an  Address 
to  the  late  king,  to  remove  them  from  his  pre- 
sence and  councils  fur  ever:  the  House  of 
Lords  thought  this  an  attempt  of  the  highest 
nature  upon  their  judicature,  that  while  the 
causes  were  depending  before  them  io  parlia- 
ment, liie  Commons  should  quit  the  part  they 
had  taken  of  accusers,  and  pretend  to  be  the 
judges  themselves,  and  solicit  the  king  to  put 
their  sentence  in  execution  immediately.  But 
yet  they  proceeded  Io  act  with  such  a  modera- 
tion as  was  scarce  to  be  justified :  they  forbore 
expostulating  with  the  Commons,  much  less 
did  they  appeal  to  the  throne  against  them,  they 
only  desired  the  king  not  to  pass  any  censure 
upon  them  before  they  were  tried :  they  took 
DO  notice  thnt  the  Commons  bad  made  any 
Address,  aud  only  endeavoured  to  prevent  the 
iiyuslioe  and  oppression  which  might  have 
been  done  to  their  own  members,  and  tba 
affront  offered  to  their  judicature,  without  mak- 
ing the  least  reflection  on  this  proceeding ;  and 
they  had  no  other  way  of  acting,  for  no  confe- 
rence coukl  have  prevented  the  impceaaum  that 
might  have  been  made  on  the  king  by  such  an 
appltcatKNi  of  the  GomuBOiiPt 


"  Besides,  in  both  these  cases  the  Commons 
were  the  aggressors ;  they  first  applied  to  the 
throne,  and  made  it  necessary  for  tne  Lords  to 
follow  them.  Thus  far  these  instances  may  be 
of  use,  to  shew  by  what  ste\is  the  Commons  rose 
to  this  wav  of  addressing  against  the  House  of 
Lords ;  they  began  these  attempts  in  the  case 
of  particular  lords,  which  now  they  put  in  prac- 
tice against  the  whole  body  of  the  peers. 

**  The  Lords  will  think  themselves  concerned 
in  all  times  to  observe  and  maintain  the  law 
and  usage  of  parliaments  in  impeachments; 
and  this  they  did  with  all  possible  exactness, 
upon  the  occasion  of  the  impeachments  of  those 
four  lords ;  but  they  could  not  jiidife  it  reason- 
able to  let  the  accusers  share  with  them  in  their 
judicature.  And  if  the  Commons  in  timet  te 
come  shall  so  far  forget  tliemselves,  as  to  en^ 
deavour  to  blast  men's  reputations,  by  exhibiting 
articles,  when  they  are  not  able  or  prepared  te 
maintain  their  charge,  the  liords  will  always 
look  upon  themselves  os  bound  to  do  equal 
justice,  and  discharge  the  innocent.  Nothing 
can  truly  lessen  or  weaken  the  force  and  awe 
of  impeachments,  but  a  irartial  use  of  them  z 
While  they  coutinue  to  be  the  equal  instru<> 
ments  of  public  justice,  they  will  have  their 
weight  in  all  places ;  but  if  once  they  are  made 
use  of  to  defame  men  ouly,  without  thuughtf 
of  bringing  them  to  trial,  impeachments  will 
lose  their  terror,  and  the  House  of  Commons 
will  not  encrease  their  honour  or  authority: 
And  if  in  that  case  the  House  of  Lords  could 
not  do  justice  to  the  accused,  they  would  be 
the  only  judicature  which  had  the  ur.happy 
power  of  condemning,  but  not  of  actpiitting. 

**  The  Lords  are  Tar  from  pretending  to  be 
the  sole  examiners  of  conspiracies  hereafler,  if 
the  Commons  will  do  their  duty  iu  concerning 
themselves  for  the  public  safety  ;  but  if  they 
will  shew  so  little  zeal  as  the  gentlemen  of  thia 
House  of  Commons  have  done,  if  when  they 
are  told  of  conspiracies  from  the  throne,  they 
will  concern  themselves  so  little  as  to  leave  the 
enquiry  to  others,  the  Lords  must  of  conse- 
quence be  the  sole  enquirers,  or  else  parlia- 
ments must  be  totally  excluded  from  such  ex- 
aminations. 

**•  The  Commons  in  their  second  Addresa 
complain,  that  they  are  accused  uiot>t  uujustly 
of  exciting,  and  earnestly  desiring  your  ma- 
jesty to  exert  your  prerogative  against  the 
House  of  Lords.  Tne  words  of  their  first 
Address  are  so  plain,  that  no  other  oonstrucliou 
could  be  reasonably  put  upon  them  ;  and  we 
are  now  very  sure  we  did  not  mistake  their 
meaning,  since  in  the  votes  wbksh  they  have 
laid  before  your  majesty,  they  have  thought  fit 
to  explain  tbemselvea,  and  in  direct  terms  desire 
your  majesty  to  re-aasume  the  just  exercise  of 
your  prerogative,  and  take  to  yourself  the  exa- 
mination of  the  matters  relating  to  the  coo* 
apiracy. 

**  liiere  needs  no  wrestkig  or  straining  these 
words  to  justify  the  interpretation  we  made  of 
their  first  Address ;  and  surely  they  had  ibrgot 
whUthtysudiiitheseeQiidy  wiiea  thej4saiQe 
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to  DBM  thou  rotn  by  which  Ibe  mMrllj-  ol' 
thar  iimfeuioDi,  wlien  thev  prelciKl  to  dnire 
UtBt  llie  remeitihrEncc  of  tlicae  unbappjr  riir- 
feranrei  mty  be  blallnl  out,  doM  beat  ipptkr. 
But  we  in:  still  at  a  Ihkx  Io  know  what  ihey 
Irulyiunnhy  jourmajetly'ire-asiumiii^your 
juti  iirrriiffttif  c. 

"I'our  inajraly  wu  pleased  to  lay  ihe 
papers  rclalinf  la  llie  ciiDii|iincy  belbn:  us, 
«Dil  j'nu  bad  ipvvn  }i>ur  mval  a^iirobalion  to 
Ibe  metliml  jo  niilvli  we  hail  pul  tlie  Mainina- 
*    '    't  sfetiiH  a  MlranK*  aieneneas  to 


[SGS 

Lordi  and  CDmmana  with  «  nlM  aKaiMt  hii 
perwa  in  a  aiwech,  part  of  which  sp«Mb,  aabr 
as  relates  to  llie  plot,  tallows,  in  kit  xtri* : 

ioleiid  10  acqaaint  vm,  fas  I  ahall 


my  pereun  by  lliojn 


of  a  dcun  WUDS 
it'whichfahaUfK- 


the  uniwn,  fur  etihrr  Huiise  of  fitrliameDt  la 
ciU|uire  inli>  i-onspiraciea ;  lliuuc-li  al  ibe  Mrnc 
tiine  we  must  Irvely  own,  lliiil  il*  ibii  ]»»»  be 
nui  loilgnl  ill  ua  by  tlie  coniililutiDD,  il  ought 
Dill,  Dor  indeed  cannot  be  gireii  and  dclt|piled 
by  lht>  (rnm  n . 

"  Jliut  ([racious  aovereign ;  we  bumlily  aak 
panluii  fur  haTJDjT  detained  you  to  long  upoti  a 
iubjrct,  Hbich  caoDut  but  be  diaogTMaUe  Io 
yunr  msji^siy. 

"  We  boK  teaic  to  CDncUidc,  with  expre«iLi|t 
Ibe  jnst  sense  nc  have  of  that  vinuoui  and 
truly  royal  mndeiaiioo,  which  yaur  msjeaiy 
has  shewn  iipi<n  thU  oconion,  in  not  stifferinf; 
youraelf  10  lie  prevail«l  upun  to  dii  any  ibio^ 
to  the  prejudice  of  (he  c<>uitilutioD,  from  whal- 
■oevrr  lianili  llie  JDvilsljon  cumrs.  Il  iliall  be 
OUT  daily  pniyerlu  Ahiij^'hly  Gud,  that  be  will 
long  ]ir«Mrve  and  pro!i|ier  y"uriii*je»ly  for  the 
good  of  lliii  Lin){doDi ;  and  Ihut  yuur  tvign 
may  he  us  (fjorious  all  the  world  over,  as  it  is 
bappy  to  all  yanr  people." 


*■  My  Lnrds ;  I  hope  none  of  my  subjecls 
baTC  any  desire  Io  1e«ea  my  prerupaiiTe,  unce 
1  tiavr  un  llinnjjlit  of  niulcin)''  use  of  it,  but  for 
their  prnieciiun  anil  ailvanla^^ — I  luok  uiton 

■taniling;»  hapiHii  deltveen  tin-  Inu  Humes  cf 
Farlianient,  whii'b  i-aitnot  lie  Miilinut  so  murh 
prfjuriice  In  the  fniblic,  tlial  I  ithall  net  cr  oniit 
uy  iliiiu;  in  my  jiuwer  lu  prevent  Ibe  occasioaa 
ofthein." 

FBECEDE.vrs   ui 


to  the  law  ;  and  in  the  mewi  time,  will  tak»  aa 
niLiL'h  care  ns  I  cun,  to  prevent  all  inanner  of 
praclii'n  by  tlial  sort  uf  men,  and  of  olhen 
'  ~  who  IiavchceDLini|>criiig  in  shi^h  Jesm 
anil  coDlriting  bow  to  introaUM 


by  forrigi 


'o|ieTy  amoDij  ni 
Whereupon,  the  Hod 


"  We  your  inBJeBij''s  most  dutiful  and  loyal 
aahjccli,  the  LurdaBiiirilaal  and  temporal  in  uar- 
liameDt  asseiubleil,  havinq;  bi-en  ao^uaiatea  bj 
ynur  majeity,  tliut  ibere  is  infomialMo  i^Tmof 
a  horrible  deaigii  a(;ninit  your  iiujeaty'a  sacicd 
lil'p,  [wliicli  Uoi[  loiifc  presrrvr)  are  liumUa 
suitnrs  to  your  niajrsly,  that  you  would  rooeb- 
snfe  to  com  muni  tale  tn  ui  (as  far  aa  your  ma- 
jcsly  tball  think  Rl)  s'lcli  paucrv  aa'hare  aaj 
tendency  to  the  diacuvcry  thereof,  or  of  anj 
utiier  design  utfsinst  tlie  Prolcstaot  religion,  at 
il  il  now  ealabliiihed  in  llie  rliurcb  of  England 
ihal  we  may  uu  our  utmost  endeavoun  It 
serve  your  majesty,  according  to  oar  faoimdcB 
duty  and  allegiaDce." 

Oct.  E3. — The  |ia|)en  coiMcming  Ibe  pM 
wci«  delivereil  to  the  ilc|nitv -clerk  ot'  the  pa^ 
Kanwnls,  by  oncol  the  clerksof  the  council. 

Lords  Ciimmiitees  wereaypninled  to  eonaidtr 
of  the  papers  Irannuilted  Iruin  iho  eonndl  bj 
hii  majesty's  directions,  concerning  Ibe  rib> 
coiery  ul'  the  horrid  dengn  against  bia  mqea- 
ly's  sacred  person,  nr  ^  any  other  tfCMga 
against  his  mijrslv  or  bis  kingdom,  by  iBlr*- 
ducing  [\)|iery,  wliose  h>nlalii|M  have  power  In 
•end  liir  persons,  pspers,  and  rcenrds,  aa  ih^ 


^1  Thmp 
I'  or  Wil- 


No.  I. 

Mag  4,  1675.— vt   paper  » 


pntrd    Io 


_  ,    .  as  nmenti 

the  tifiUM',  being  examinalinns  lakm  by 
jiniiresor  the  p>'«c«  in  the  comity  of  Nurry, 
ccmci-mina'  sunie  bla^ipliemniis  speeches  apoken 
by  Ji>hn  Tavlor,  now  a  |nisiiner  al  the  nan)  at 
Uuilttird,  whi'-h  pa|ier  being  read,  the  House 
ordrreil  as  lulluws.  tiz. 

I)nh-ml.  the  serjeiiiit  at  a  tsii  brin(r  in  safe 
eustoily  to  the  bar  ol  thi'^  Hdusc,  oo  Friday 
pext,  at  ten  of  iIh-  cbiek  in    "     '  "   ""       " 

'if  ihe  mid  Jnhn  TVylur. 

I-  91,  Mf8/«Bii  aages 


body  iif 
Oet.i 


liim  SorotNtlil,  for  printing  Pnpiab  bonkaftr 
Jama  Thompson,  shall  stand  eammitted  to  Aa 
prisnoof  ilietiatphouseal  Wealminater,  daii^ 
the  pleasure  ot'ihi*  House. 

Of.  UI.  —  OniemI,  thai  the  lorda  with 
while  slaves  do  attend  his  niaJHty,  humbly  to 
ilnire  him  Irum  this  HnU!«,  ihatihe  papetasf 
Mr.  Wbiiehread*  and  Hr.  lUicbo,  which  hart 
been  read  at  the  cuuncil-lable,  may  be,  hj  Ui 
majesty's  commun-l,  brought  beliir*  tbacna- 
miltee  in  ellalnine  iia|ien  relaling  U  the  bsnil 
desigu  attainsi  hii  mnjrsty  ;  and  also  tbat  tha 
drrksnf  Ilir  council  may  bring  lb«  miRHlM 
mkeo  by  ihein  ii|wn  the  rxaminalioB  rf  "ntv 
Uaii'S.  and  olhen,  befora  the  comoil,  cdborh- 
ing  Ibis  matter. 

Hov.  4.  — Urderad,  thai  thv  Imrda  Com* 

•  Sea  hi>  Caias  VoL  7,  pp.  r»,  IMS  911. 
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mittflcf  appointed  to  examine  the  lordi  vrbo  are 
priionera  in  the  Tower  ot'  London,  for  treaiou, 
shall  also  examine  auch  other  perMOt  who  are 
now  prisoners  in  the  Tower  for  treason,  as  their 
lonishijis  ihall  tliiak  6t,  and  also  air  Ellis 
Lei|rbtoD,  now  prisoner  in  New|j^te ;  and  that 
the  lord  chief-justice  of  England  do  assist  their 
lordships  at  auch  times  as  thev  shall  appoint ; 
and  that  one  of  the  clerks  of  the  pri?y-council 
do  attend  their  lordships. 

AW.  8.  —  Ordered,  that  the  lords  with 
white  staves  do  attend  his  majesty,  humbly  to 
desire  him  from  this  Honse,  that  the  letter  of 
Mr.  Colenuin  *  of  the  29th  of  September,  1675, 
to  Father  le  Cliese,  and  another  of  his  to  Father 
le  Clietw,  wherein  he  owns  the  sending  the  said 
letter,  and  Monsieur  le  Che<(e's  letter,  whereby 
he  owns  the  receipt  thereof,  which  ha?e  not 
been  i-ead  in  this  House,  may,  by  his  majesty's 
order,  be  liroiight  hither. 

Tlie  loni  treasurer  reported  his  maje!«ty's  an- 
swer, '<  That  hi9  Biaiesty  will  give  order,  that 
the  said  letters  shall  be  brongbt  to  this  House 
as  soon  as  may  be." 

Nov,  18. —  Ordered,  that  Edward  Cole* 
man,  now  a  prisoner  in  Newgate  for  treason, 
be  brought  by  tlie  keeper  of  Newgate,  before 
(lie  Lords  Committees  to  peruse  letters  and 
papers,  to-morrow  at  nine  of  the  clock  in  the 
lorpnoon ;  and  that  the  duke  of  Monmouth  be 
desired  to  send  a  suffitrient  guard  of  aoldiera,  to 
assist  the  keeper  of  Newgate,  in  this  service  of 
bringing  and  returning  ^ward  Coleman. 

Ordered,  that  the  lords  with  white  staves  do 
bundily  desire  his  majesty,  that  his  majesty 
will  nlease  to  give  order,  that  the  pa\\en  of  Mr. 
Goodwin  now  in  the  hands  of  the  clerks  of  tlie 
council,  may  be  brought  before  the  Lords  Com- 
mittees appointed  to  consider  of,  and  prepare 
the  evidcuceti  for  the  trial  of  Mr.  Coleman. 

Nov,  <23.<— Ordered,  that  the  aerjeant  at 
arms  attending  this  Hoiise,  his  deputy  or  de- 
puties, do  forth  witl)  repair  to  8( ration!  upon 
Avon,  in  Warwickshire,  and  bring  thenre  the 
body  of  Mr.  John  Gerard,  supposed  to  be  a 
prii'st,  and  one  other  person  mentioned,  but 
not  named,  (in  a  letter  dated  there  the  30tb 
of  November)  and  subscribed  Simon  Cale, 
mayor,  John  Woluier,  in  which  it  is  recited, 
that  thev  were  in  custody  there,  for  refusing 
the  Oath  of  illlegiance,  and  briag  them  in 
safe  custody  to  the  bar  of  this  Rouse. 

NiW.  27. — Ordered,  Tlial  Dr.  Lower,  and 
Dr.  Warner  be,  and  are  liereby  appointed  to 
visit  Mr.  White,  alias  Whitebread,  being  rick 
near  Weld -house,  and  ^ive  this  House  ao  ac- 
count lo-morrow  mornmg,  in  what  oondition 
of  health  they  find  him. 

Aba.  98  -Ordered,  that  the  derk  of  his 
naajestv's  privy -council,  in  whose  custody  Uie 
dcposhioos  lately  taken  at  the  council-board 
are,  which  concern  the  queen'a  UMuesty,  be, 
and  is  hereby  nppointed  to  bring  the  said  de- 
positions helore  this  House  to-morrow  at  nina 
of  the  cluck  in  the  forenoon. 

•  See  his  Casa,  Vol.  7,  p.  1. 
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Abv.  99.-*The  H«usa  reeemd  an  account, 
that  Dr.  Lower  and  Dr.  Warner  have  vhated 
Whitebread,  and  they  find  that  bis  former 
distempers  have  left  him,  and  ha  bath  nair 
only  a  tertian  ague;  and  their  <4>iiiion  ia, 
that  he  may  be  removed  safely  upon  liis  inter- 
mitting days :  it  is  ordered,  that  the  oerjeant 
at  arms  attending  this  House  shall  to-morrow 
attach  the  body  of  Mr.  White,  alias  Whitebread, 
and  carry  him  forthwith  to  the  prison  ef  New* 
gate,  there  to  remain  in  safe  cnsto«ly,  until  he 
shall  be  delivered  by  due  course  of  law. 

Uiion  information  given  to  this  House,  that 
one  Daniel  Maccarty,  a  Ilomish  priest,  is  noir 
under  custody  in  Thetford,  in  the  county  of 
Norfolk :  it  is  ordered,  that  the  Serjeant  aft 
arms  attending  this  House,  his  dqtuty  or  de« 
puties,  shall  forthwith  repair  to  Thetford  afore- 
said,  and  bring  thence  the  hotly  of  the  said 
Daniel  Maccarty,  in  safe  custody  to  the  bar  of 
diis  House. 

Dec,  90.«-Wbereas  Daniel  Maccarty,  a 
Romish  priest,  was,  by  order  of  the  S9th  of 
November  last,  brought  from  the  gaol  at  Thet- 
ford, in  the  county  of  Norfolk,  by  the  Serjeant 
at  arms  attending  this  House,  and  is  now  m  his 
custody  here :  it  is  this  day  ordered  by  the 
Lords  spiritual  and  temporal  in  pariiament  as- 
sembleil,  that  the  Lords  Committees  for  exa- 
mining persons  and  papers,  for  discovery  of 
th^  horrid  design  against  his  majesty's  person 
and  government,  shall  enmine  the  said  Da- 
niel Hiiccarty ;  and  if  their  lordships  find  that 
he  is  not  charged  with  any  particulars  relating 
to  the  said  design,  he  is  to  be  remitted  and 
lef\  to  the  law ;  but  if  otherwise,  their  lord- 
ships are  to  report  to  the  House  what  they 
Una  concerning  him. 

Dec.  3. — Upon  information  given  to  thia 
Honse,  by  the  lord  Windsor,  that  one  Edward 
Whitaker  stands  committed  in  the  city  of 
Worcester,  for  some  unbecoming  words  by 
him  ottered,  as  is  certified  in  a  letter  Co  bis 
lordship,  signed  Jo.  Tyss,  msyor:  it  is  or- 
dered, that  the  said  Mr.  Whitaker  shsll  giyn 
bail  before  the  mayor  of  Worcester,  for  faia 
appcAFanoe  before  the  Lords  in  parliament, 
withm  eight  days  next  after  such  bail  given. 

Dec.  IS.— Edward  Whitaker  being  called 
Ibr  to  answer  the  charge  against  him  sent  ap 
from  the  mayor  of  Worcester,  bnt  being  not 
to  be  foimd :  it  is  ordered,  that  if  the  said 
Edward  Wbitdter  come  not,  and  render  him- 
self before  the  Honse  rises,  he  shaH  be  at- 
tached ;  and  he  not  coming,  it  is  ordered  by 
the  lioids  sphitual  and  ten^ral  in  pariiament 
assembled,  that  the  serjeant  at  arms  attending^ 
this  House,  or  his  depotv,  do  forthwith  at- 
tach the  body  of  Edwaitl  Whitaker  of  London-, 
gentleman,  ami  bring  him  in  aafe  custody  to 
the  bar  of  this  House  to-morrow  morning,  tn 
answer  to  the  inlbrmations  put  mto  this  Housn 
apon  oath  against  him :  and  this  shaU  be  « 
auificieat  warrant  on  Chat  behalf. 

Dec  U.— Whereas  Edward  Whitaker  wan 
this  day  brooght  to  the  bar  by  the  serjeant  at 
anm  atfeoding^M  Hoasa,  to  aniwar  to  tha 
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Pnceediitgt  in  Parlianunt 


UformRlJani  k|ti<i>''t  him,  nliirh  he  dcnic*. 
alle^iii^',  that  he  htlli  wiiiic«»  lo  clear  liiin- 
•elf  Irom  the  lUBttcn  cliarireit  on  liiui :  ujinn 
eonaideralioD  had  IhcMSof,  il  it  erdeml  by  the 
LorJi  wiiritui]  ■nd  temiwral  in  unrliftnieiit  ai- 
■emUeJ,  th*t  the  uid  Edwnnl  Wliilalicr  may, 
koJ  sbkll  have  order  tut  ■ninmoHiaff  hu  aaiil 
wilneuM,    lo    be    heard    viva    rwe,    uu  liie 
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which  time  also,  the  wiinttiiei  who  have  in- 
forineil  against  hhu,  iliall  be  siimiuoDed  li>  be 
heard  viva  voce ;  and  (hat,  in  the  iiii-ao  time, 
the  uid  Mncant  ul  armk  iliall  dulivvr  tlie  said 
EdiranI  W  bitaker  imo  the  |ii'i«iin  of  Ncwgatt', 
there  to  remain  in  knfu  ciuilody  until  furllier 
order :  tod  (hi*  ihall  br  a  aufficieut  warrant 
«D  that  behalf. 

Die.    3. — Ujian  infarmaUoD  i;iTcii   to    lUia 

Houae,    that  due  Uaruesly,  n  Ilomisli 

urieat,  in  now  uiuIlt  cuxtody  in  the  city  of 
Worcester;  it  is  ordered,  tliat  the  veijuaDt  at 
arma  atleDdiog  tbit  Uouk,  hia  deputy  and  de- 
Duties,  ahall  tbrtliwilh  ri'|uur  to  the  city  ot' 
Worcester,  and  bring  tht^ce  the  body  uf  the 

aud Baracaly  in  safe  ciwtody  to  ihc  bar 

of  tbi«  HouBc. 

Dec.  14. — Wherea*  Uenry  Damealy,  who 
wai  by  order  of  Ibii  Uouce  aent  for  ftum  the 

Eol  iu  Woroester,  wac  this  day  brought  to  the 
r  by  the  ae^eant  at  anni  altendiug  tbii 
Houie,  aud  there  examiocd,  beiD);  auppcMed  to 
be  ■  Popwh  prievt :  it  ii  ordered  by  the  Lords 
•piritual  aud  temporal  in  parliament  awcm- 
UmI,  that  the  said  Heoiy  Uametly  shall,  by 
tbe  laid  serjcaiit  at  armi,  or  hiii  dejiuly  or  ile- 
putjes,  be  returned  iuto  the  gaol  in  tVurcetler, 
there  lo  remain  in  safe  cuswdy  until  lie  iliall 
be  iheiKedeliTered  by  due  course  of  law:  and 
Ihii  HhatI  be  a  sutficicnt  warrant  ou  that 
bebalf. 

Dec.  iX — Upou  rtadiiig  the  pelilion  of 
Henry  Baruesly,  now  in  t)ie  custody  of  the 
•eijeantatarma  attending  this  lluuke,  sbewiug, 
that  being  tiy  ordi-r  of  this  Houk  bi-ought 
from  WorcntiT,  snd  by  like  order  lu  he  rc- 
tumeil  thither  a|;ain ;  and  that  being  very  old 
and  aichly,  be  is  not  able  to  hear  llie  juiirney 
inlhis  hard  ivasoa  of  the  year;  aud  thereliire 
praying,  that  be  nay  reniaio  here  upon  bail : 
it  is  ordered  by  the  Lonln  ijiiritual  and  lein- 
Mtal  in  [larlianient  assembled,  that  the  *:tid 
Henry  Bornctly  (being  charged  to  be  a  Popish 

Srieat)  shall,  by  tbe  said  st:rj>'8nt  at  arnw,  be 
rliTered  inin  the  prison  of  theKingVbunch, 
there  to  remain  in  safe  custody,  until  he  be 
belter  able  to  be  returned  to  Worcester,  in 
order  to  hia  trial  (here  ;  and  this  shall  b<i  a 
•ufiicjent  warrant  on  that  behalf. 

Dte.  6. — Upon  report  made  by  the  earl  of 
Clarendon,  from  the  Lords  Committees  lu 
•zamine  persona  and  papers,  &c.  'iiiat  Iheir 
lordships  think  it  necessary  that  sir  Henry 
Tilchhorne,  a  Popitlt  rocusant,  now  prisoner 
in  the  gaol  at  WinchcKlcr,  be  brought  up  to 
town  :  il  is  ordered,  that  ttie  aeijeant  at  arms 
altendiiigthia  House,  his  deputy  ud  ilc^uliea. 


ahall  forthwith  repair  to  Winchealer,  and  bring 

thetice    the  said   sir  Henry  Titchbenie,  anS 

deliver  hini  iiiLu  hia  niajeaty's  Tower  of  t«ii- 

don,  there  to  remain  in  ssfc  ctislody  till  further 

order :  and  thia  shall  be  a  aufiicCait  irarraM 

in  that  behalf. 

To  air  George  Chamock,  knight,  ter- 

jeaut  at  arms  altending  this  House, 

aud  tu  the  keeper  of  the  gaol  at  Win- 

cheklcr,  and  to  the  constable  of  hia 

Majesty 'a  Tower  ofLondon,  andlheir 

niiiieotiVD  deputies;  as  alw  to  all  bia 

Mnjcsty'*  omceni,  civil  and  military, 

t"  bu  auling  and  as*i>ting  in  this  aer- 

Dcc.  30. — Upon  informaliMi  in*en  lo  thii 
House  ujinn  oath,  that  Tho.  Thorn,  now  or 
late  wrrant  to  Kicliard  Taihmugh,  esq.  hatb 
ullcred  dangerous  aud  treasonable  word*,  and 
that  he  i»  at  pmcnt  in  ihe  gaol  at  Bury  in 
Sulfolk :  it  a  ordered,  that  the  leijeant  al 
arms  attending  Ibis  Hunse,  or  his  deputy  or 
deputies,  shall  forthwith  repair  to  Banr,  Mnt 
bring  thence  the  body  of  tbe  nid  TbotDM 
Thorn,  insafecustody  tothebar  of  this  HoiHa, 
to  answer  thereunto. 

Det.  31.— Whercia  Ricbanl  Taibroo^ 
*»{.  waa  this  day  bn>ught  lo  the  bar  byuw 
iegeaut  at  arms,  and  deuied  all  that  waa  al- 
leged against  him ;  and  whereas  there  ii  a 
warrant  of  tbe  lord  chief  justice  of  England 
isiued  against  him  ;  il  is  ordried,  that  tba 
serjeaot  at  arms  deliver  the  aiid  Richard  Ta>- 
brough  in  Hfe  custody  lo  nich  peraou  or  utr- 
sons  a*  the  lord  chief  justice  ot  England  uuiB 

March  25,  1679.— Upon  informatton  girca 
to  tliit  House,  that  Richard  Tasbraagb,  eaq, 
who  is  cbareed  to  be  guilty  of  the  lale  hamd 
conspiracy,  for  which  he  was  committed  to  the 
prison  of  the  King's-bench,  bath  since  been 
enlari;ed  upon  bait,  aud  ia  now  lo  be  brought 
to  his  triaf  at  the  asiizei  at  Bury,  in  the 
county  of  Siiffulk:  ii|>on  onnsiileratiou  had  if 
Ihe  Ktise  of  the  suid  Itichanl  Taahrougb,  it  ia 
ordercil  by  the  Lords  spiritual  and  temporal  ia 
)iarliamei)t  assembled,  thai  the  judge  of  aniaa 
liir  that  county  he,  and  it  hereby  directed, 
f  that  his  lordship  proceed  no  further  upon  ibe 
trial  of  the  said  llichard  Tasbrough,  tlian  to 
imeul  of  him,  aud  the  finding  lliem>f 


asbmugh  may  be  salely  sent  up  ti         , 

in  order  to  his  Irial  lobe  had  at  the  bar  of  the 
conn  of  Kiu^'s-bench.  And  it  ia  further  or- 
dered, that  Sir.  Thonisa  Beake,  une  of  tbt 
mcsH'n|;>'ni  altending  his  majesly'a  cauDG)l> 
buurd,  be,  and  is  hereby  authurized  and  tc-' 
quii-ed  with  all  spovd  to  utteud  the  said  judp 
of  assize  lor  tins  nurpuiie,  and  to  take  rare  of 
the  execution  uf  this  unler,  as  lo  the  briugiog 
up  the  said  Richard  TiEbnush  in  safe  eus- 
tody,  in  order  tu  his  intended  trial :  and  fv 
BO  doing  this  shall  be  a  suScienl  wairaot. 

Dtc.  SC,  lG7a.— Ordered,  that  il  ber«&na4 
lo  the  IiOrds  Coumiiltcci  for  eMvuoJDf  fv 


relatins  to  James  Boucher* 
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fons  and  papers,  to  examine  Richard  Tai- 
brongli  and  Thomas  Thorn. 

Upon  inforraation  to  the  House  by  the  lord 
viscount  Newport,  that  one  Valentine  Har- 
court,  a  Popish  priest,  is  taken,  and  now  in 
custody  in  the  g^ol  at  Shrewsbury  :  it  is  or- 
dered," that  the  sheritr  for  the  county  of  8alop 
be,  and  is  hereby  required,  to  take  and  give 
order  for  tlie  sendinj^  of  the  said  Valentine 
Harcourt  in  safe  custody,  to  appear  at  the  bar 
of  this  House,  and  that  tbechargpe  of  the  said 
sheritT  shall  be  allowed  upon  his  account  id  the 
court  of  Exchequer ;  and  it  is  ordered,  that 
the  sheriffs  of  the  respective  counties,  through 
u  liich  the  said  Valentine  Harconrt  shall  pass 
iu  his  being  sent  up,  as  aforesaid,  be  aiding 
and  assisting  to  the  furtherance  thereof,  as 
occasion  shall  require. 

March  21, 1678-9. — Upon  report  made  from 
the  Lords  Committees,  for  examining  matters 
relating  to  the  discovery  of  the  late  horrid  con- 
spiracy, that  captain  Francis  Spalding,  deputy 
SoTemor  of  Chepstow  castle,  who  was  bv  or- 
er  of  this  House,  dated  the  31st  day  of  No- 
vember last,  committed  to  the  prison  of  the 
King*s-bench,  formatters  wherewith  he  stands 
chaired,  hath  since  that  time  been  enlarged 
upon  bail,  and  being  upon  bail,  commands  still 
at  Chepstow  castle,  as  deputy  governor,  and 
hath  misbehaved  himself,  as  hath  appeared  to 
the  said  Lords  Committees :  it  is  thereupon  or- 
dered by  the  Lords  spiritual  and  temporal  in 
parliament  assembled|  that  the  serjeant  at  arms 
attending  this  House,  or  his  deputy  or  deputies, 
do  forthwith  attach  the  body  or  the  said  Fran- 
cis Spalding,  nml  bring  him  in  safe  custod}'  to 
the  rar  of  this  House :  and  this  shall  be  a  suf- 
ficient warrant  on  that  bcInU*. 

March  27- — Captain  Francis  Spalding  being 
brought  to  the  bnr  by  tlie  serjeant  at  arms,  was 
■sked,  whether  he  is  not  under  bail  ?  which  he 
acknowledged ;  ami  that  sir  Ralph  I>elaval 
mnd  Mr.  Btuiks  arc  bis  bail,  taken  in  the  King's- 
bench;  and  being  asked,  r>-h\  he  went  down  to 
Chepstow  cattle,  being  a  prisoner  under  bail, 
anil  by  whose  order  P  be  said,  he  bad  no  order 
tor  it,  but  went  of  his  own  head.  Then  the 
matter  wherewith  he  was  cliarged,  and  for 
nvbich  he  was  committed  on  the  Slst  of  No- 
vember last,  was  read,  and  also  the  deposition 
of  Thomas  Crowder,  a  soldier  oi'that  garrisoo, 
was  read,  &c. 

Whereas  captain  Francis  Spalding,  who , 
was  on  the  S  1st  of  November  last  committed  to  ; 
the  prison  of  the  King's-bench,  there  to  remain  . 
iu  aafe  custody  till  further  order,  hath  since  | 
procured  his  enlargement  npon  bail,  aud  re-  • 
paired  to  Chepstow  castle,  as  deputy -governor  j 
thereof,  and  misbehaved  himself  there,  as  ap-  I 
pearetli  by  the  deposition  of  Thomas  Crowder,  j 
and  other  matters,  npon  which  he  was  this  day  j 
examined  at  the  liar,  being  now  in  the  custody 
of  the  Serjeant  at  arms  attending  this  House : 
it  is  ordered  by  the  Lords  spiritual  and  tempo- 
ral in  pariiament  assembled,  that  the  said  Fran- 
cis S|ialding  be  re-commitled  to  the  prison 
of  the  Ki^f 's-btDchi  thm  to  nmm  m  oJe 
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custody  till  further  order;  and  that  the 
Serjeant  at  arms,  or  his  depnty,  take  care  t» 
convey  him,  the  said  Francis  opalding,  to  the 
said  prison :  and  this  shall  be  a  sufficient  war« 
rant  on  that  behalf. 

March  95. — Upon  report  made  by  the  earl 
of  Clarendon,  from  the  Lords  Committees,  for 
examining  matters  relating  to  the  discovery  of 
the  late  horrid  conspiracy,  that  their  iordsnipa 
are  of  opinion,  that  Edward  Turner,  a  priest 
and  Jesuit,  who  hath  been  examined  before 
them,  and  is  now  in  the  custody  of  Francis 
btrutt,  a  messenger,  should  be  committed  to 
prison:  it  is  ordered,  that  the  said  Francis 
btrutt  shall  forthwith  deliver  the  said  £dward 
Turner  into  the  prison  of  the  Gate- house,  at 
Westminster,  there  to  remain  as  a  prisoner, 
till  he  shall  be  delivered  by  due  course  of  law. 

To  Francis  Strutt,  messenger,  his  de- 
puty and  deputies,  and  to  the  keeper 
of  the  prison  of  the  Gate-house. 

April  15. — Whereas  sir  William  Andrews  it 
seized  on,  and  brought  to  town  in  custody,  as 
an  agent,  in  the  late  horrid  conspiracy  against 
the  king :  it  is  this  day  ordered,  that  the  offi- 
cer, in  whose  custmly  tlie  said  sir  William  An- 
drews is,  shall  forthwith  deliver  the  said  sir 
William  Andrews  into  the  prison  of  the  Gate- 
house, at  Westminster,  there  to  remain  a  pri« 
soner  till  further  order. 

Jpril  S8. — Upon  report  made  from  the 
Lords  Committees,  for  examining  matters  re- 
lating to  the  discovery  of  the  lute  horrid  ccn- 
spirac}-,  tlint  tlirir  lordships  have  received  in- 
formation made  upon  oath,  that  sir  ^Villism 
Andrews,  now  prisoner  in  the  Gate- house,  at 
Westminster,  is  engaged  in  the  conspiracy 
aghirist  his  majesty's  person  and  goveruuient: 
it  is  thereupon  orderctl,  by  the  l^>rds  spiritual 
and  temporal  in  parliament  assembled,  that  tlie 
keeper  of  the  Gate- house  aforesaid  be,  and  is 
hereby  re(|uired  to  take  care,  that  the  said  sir 
William  Andrews  be  forthwith  conveyed  and 
safely  delivered  into  the  Tower  of  London, 
there  to  remain  a  prisoner,  till  he  shall  be  dis- 
charged by  due  course  of  law ;  and  for  so  do- 
ins  this  shall  be  a  sufficient  warrant. 

April  21. — Upon  report  from  tlie  committee 
for  examinations,  that  James  Allen,  who  was 
taken  into  custody,  being  charged  with  enrou« 
raging  Elizabeth  Oxiey  to  fire  bourns,  hatli 
been  cxamincti  by  their  lordships,  and  deuieth 
what  is  chargeil  upon  him  ;  and  in  regani  tlie 
examinations  taken  concerning  a  house  fired  in 
Fetter-lane,  are  before  a  committee  of  Com- 
mons :  it  is  ordered,  that  the  serjeant  at  arms 
attending  this  House,  do  forthwith  carry  the 
said  James  Allen  to  the  said  committee,  to  be 
examined,  and  disposed  of  as  they  please. 

Upon  report  from  the  committee  of  exa- 
minations, that  their  lordships  think  it  neces- 
sary, that  William  Sturges,  now  a  prisoner  in 
the  gaol  at  Chelaisfbrd,  should  be  brought  lo 
town :  it  is  ordered,  tliat  the  serjeant  at  arms 
attending  this  House,  do  forthwith  repair  to  the 
g»ol  at  CMnt^t  m  £asev»  and  hnog  thenoe 
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the  body  of  the  lud  Williaiii  Storgfes,  and  de-  |  tlic  mesicii|^er.  io  whoie  hands  tho  faU  Oliver 
Jivtr  him  into  the  prison  of  the  Gate-honse  at '  Pliinket  now  is,  be,  and  ik  hereby  autboraed 

Westminster,  there  to  remain  a  prisoner  till  and  roiuired  finthwith  to  conf  ey  and  deliver 

ffintber  order.  tlie  body  of  the  said  Oliver  Plunkel  into  tb« 

April  23.— Upon   report  from   the   I^ds  prisou  oV  Newgate,  ainl  that  the  keeper  of  tlie 

Committeet  for  eiaminatiflns,  that  th*«ir  loTi!-  f*»J  .l^'«>"  ^J  ^f^P  ^\^}  <*»™ »"  safely,  amU 

abips  ind  it  requisite,  that  Daf  id  Lewis  •,  w  ho  *»«  »«•»»  ^  dischar«ed  by  diie  conree  oflaw  ; 

hath  been  tried  and  condemned  as  a  IMpish  «;»'*  »J»»*  «*»«  «»*  "^f  l»«T  and  his  under  officer* 

priest,  at  the  assiaes  held  for  the  coimtv  of  ^  ^^  earn,  that  the  said  Ouw  Pimiket  be 

Monmouth,  and  is  now  in  nnl  there,  may  be  ""P*  f?  *  close  pnwner,  unid  the  pleasure  of 

farouffbt  to  town :  it  is  ordercvl,  thai  the  aheriff  J^*"  "^«?  ^  •"^lier  signified  ;  and  this  shall 

for  the  aaid  county  of  Monmooth  be,  and  is  be  a  sufficient  warrant  in  that  behalf, 

hereby  rvqnired  to  take  care,  and  give  order  To  the  messei^r  in  whose  custody  the 

for  tlie  sjirady  conveying  of  the  said  David  ""^  ^^^T^  Plunket  is,  and  also  to  the 

Lewis  in  safety  from  t'ke  said  gaol,  to  be  deli-  *;«l»f  °^  »i«  P?^°^  Newgate,  hia 

vered  into  the  prison  ot  Newgate,  the  charges  deputies  and  under  ufficen,  and  every 

of  wliich  serf  ice  shall  be  aiktwed  to  the  fluid  ^^  ihera. 


ahenff  u|ion  his  account  in  the  Exchequer.  Jan.  4,  1680.   Ordered,  by  the  Lordn  api- 

The  like  onler  for  Roger  Hanslip,  in  the  ritual  and  temporal  in  pariiament  aasemblcd^ 

gaolatGlocester.  that  Mr.  Attorney  General  do  peruse  the  ia- 

The  hke  onler  for  John  Remble,  in  the  gaol  formation  read  this  day,  and  draw  warranta  for 

*'rS*'*^""'"  ^^  commitments  of  sir  John  Fitzgerald,  co- 

Tha  like  order  for    Francis  Juhnaan,  aliaa  lonel  Pierce  Lacy  and  lieutenant  eotooel  Brad- 

Webb,  m  the  gaol  at  Worcester.  ley,  as  may  be  available  in  the  law,  and  attend 

Jfay  8. — ^The  earl  of  CUivadoa  reported  th*e  judges  for  their  assistance  therein,  and 

fW>m  the  Lords  Committees  tor  examii  aiiona,  |tresent  the  same  to  the  House  to-morroiv,  at 

that  William  Harcourt,f  the  jesoit,  is  taken,  ten  of  the  clock  in  the  forenoon, 

and  now  in  the  hands  of  the  oliicev  that  took  Orderal,  that  sir  John  Fitaverald,  eolooel 

him :  it  is  ordered,  that  the  said  IVilljam  Har-  Pierce  Lacy,  and  lieutenant  ononel  Bradley, 

court  be  brought  to  the  bar  presently.  do  remain  in  the  custody  of  the  pursuivant,  as 

-Eodfai  Die,  p,  ••.— William   HaKourt  was  ^^^  **"*>  •«*»  "«"tU  the  Hooae  gives  further 

brought  to  the  bar,  anil  biing  there  charged  ^■'"^i'- 

with  treason,  the  Hoyse  made  the  followiug  Jan.  5.  Ordered,  by  the  Lords  spiritual  and 

order:  temporal   in   parliament    assembled,  that  sir 

Whereas  William  Harriaov,  alias  ITarcourt,  John  Fitzgerald  be  committed  to  the  Gate- 

waa  this  da^  brought  to  the  bar ;  and  was  there  house  for  treason,  hi  compassing  the  king's 

ehaiged  with  hi^  treason :  it  is  ordered,  that  deatTi,  and  in  levying  war,  and  practising  to 

the  gmtleman  usher  of  the  black  r«M),  attenri-  introduce  a  foreign  force  into  th^  kingdom  of 

ing  this  House,  do  take  special  care  forthwith  Ireland,  and  to  de|»ose  the  king  from  the  crova 

to^onrey  the  said  William  Harrison  alias  Har-  of  Ireland ;  and  that  the  messenger,  io  wbsaa 

«ourt,  in  safety  to  Newgate,  there  to  remain  a  hands  the  said  sir  John  Fitzjgferald  ia«  be,  and 

prisoner,  till  he  shall  be  discliarged  by  due  i^  hereby  atilhorizefl  and  require«l,  forthwith  t» 

•ourae  of  law.  deliver  and  convey  the  body  of  tlie  aaid  ahr  John 

To  the  gentleman- usher  of  the  black  Fitzgerald  into  tiie  prison  of  tlie  Gate-lioiHe; 

rod,  attending  this  House,  6cc,  ami  that  the  kec|>er  of  the  said  priansi  do  ra- 

Miy  19.— Whereas  Richard  Gerrard.  esq.  f«"®  and  keep  him  there  in  safe  custody,  ontii 

b  charged  upon  oath  with  treason :  it  is  order-  "«  s**^"  ^  discharged  by  due  oourae  of  law: 

cd,  that  the  keeper  of  the  priM>n  of  the  Gate-  And  this  sliall  be  a  sufficient  warrant  io  thai 

honse,  at  Westminster,  (in  whose  custody  the  **e^alt.                .     ^      ,       ... 

laid  Richard  Gerrard  now  is)  be,  and  is  hereby  Ordereil,  by  the  Lords  spintoal  and  iMipo^ 

required  forthwith  to  take  care  for  the  convev<  ""^^  *"  parliament  assembled,  that  Picroe  Loey, 

ing  of  the  said  Richard  Gerranl  to  the  prison  %  e»*a-  *>e  committed  to  Newgate  for  treMon,  m 

Newgate,  there  to  remain  a  prisoner  till  he  coini»««ng  the  death  of  the  king,  and  m  levy- 

ahall  be  discharged  by  a  due  oourae  of  law  ;  ^^S  ^avi  «^°^  practising  to  introduoe  m  foreigo 

and  this  shall  be  a  sufficient  warrant  in  that  ^^^^  '^^^  ^^^  kingdom  of  Ireland ;  and,  to  de- 


pose  the  hint*  from  his  crown  of  IrohuMli  and 
tiiat  the  messenger,  in  whoae  handa  tho  aaid 


behalf. 

Oct.  30,  1680.     It  beinsf  signified  to  this    ,,.         ,  .     .         . .   .      „ 

House,  that  Oliver  Plunket>  the  titnlar  pri-  '  ^*erce  Lacy  now  is,  lie,  and  la  hereby 
inateof  Ardmagh  in  the  kingtlom  of  Ireland,  is,  '  f««*  and  required,  forthwith  to  convoy  and  da- 
by  hia  miyesty's  order,  bniught  over  hither,  in  1  J»^«'^  t»»«  }^y  <»*"  *»>«  »»«*  P>««  U^J  ««•  *• 
order  to  his  trial  here,  ami  is  now  in  custody  in  i  !>"»">  ?*  Newgate;  and  that  the  kooper  oftba 


the  handa  of  a  roemsenger:    It  is  ordered,  that 

*  See  his  Case,  Vol.  7,  p.  249. 
+  8ee  his  Case,  Vol.  7,  p.  311. 
$  See  his  C«S0|  ?ol.  8,  p.40r. 


said  priaon  do  receive  and  keep  him  Ihora  ia 
sale  custoily,  until  he  shall  be  diochMged  by 
due  course  of  Uw:  And  tbia shall  be  onilkial 
warrant  on  that  behalf. 

Tboliko  ocder  for  eofend  WiHiMi  Bnikft 
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Dec.  10,  168D.  Ordered,  by  the  Lords  spi- 
rituftl  Mid  tenipural  in  ptriiametit  tssemhled, 
ttiat  Mr.  TenuKtd,  now  in  costody,  do  stand 
committed  to  the  (|;entleinan  oalier  of  the  bhick 
rod  attending  this  Home.  And  it  is  farttier 
ordered,  that  the  said  (gentleman  usher  go  to 
the  liidfpng  of  the  said  Vemmtti,  and  secare  his 
papers,  ami  seal  them  op  in  his  presence,  and 
set  a  goard  on  his  hoose  or  lodging. 


PftECKDENTS    OUT    OF    T1IE    JOURNALS    OF    TRB 
IIOUSB  or  COMMOTB. 

No.  II. 

March  34,  14  Car.  9. — Upon  information, 
that  George  Withers  had  been  the  author  and 
pntdisfaer  of  a  scaadalotis  and  seditious  pani- 
phk;t,  to  enrage  the  people,  and  to  vilify  and 
defame  the  menbera  of  lliis  House,  and  to 
blemish  the  honour  and  justice  of  this  House, 
uid  their  proceedings,  and  was  now  a  prisoner 
in  Newgate : 

Resolved,  that  the  said  George  Withers  be 
broiigfai  in  custody  of  the  seijeant  at  arms  at- 
tending this  House,  or  his  deputy,  to  the  bar 
of  this  House,  at  four  of  the  dock  this  nfter- 
nooD,  to  be  examined  touching  the  matters  ob- 
jected against  him ;  and  the  keeper  of  New- 
gate, or  his  d(*puty,  is  to  cause  him  to  be 
nought  acconlingty. 

Rttolvod,  that  this  House  do  adjourn  until 
three  of  the  clock  tliis  afUTnoon. 

George  Whhers  lieing  then  brought  in  cus- 
tody to  the  bar  of  this  House,  and  the  scanda* 
knis,  seditious  libel,  with  whiirli  he  stands 
charged,  being  shen-n  unto  him,  the  same  being 
in  two  distinct  papers;  ii|ion  view  of  the  first 
of  them,  he  declared,  that  the  same  might  be  hi* 
hand,  but  that  it  was  but  iiarcfl  of  what  he 
intended  ;  and  the  other  writing  beinir  shewn 
unto  him,  he  cnnfessed  ilie  same  to  be  of  his 
own  hand  writing;  and  two  witnesses  beiiig 
called  in,  viz.  Ilfurv  Ni»iti:rop,an(l  Itnt»ert  Hey- 
bonme,  and  tefititylng  that  they  took  the  said 
papers  finom  under  Mr.  Withcrrs's  hand,  and 
titat  he  was  writing  part  of  them  jnst  when 
fhcy  were  taken  from  him ;  and  that  he  did, 
ujion  examination  before  Mr.  Attorney  Ge- 
nerj],  confess  the  said  papers  to  be  of  his  own 
contriving  and  drawing ; 

Resolved  uiion  the  question,  That  George 
Withers,  who  was  this  day  brought  from  the 
prison  of  Newgate  to  the  bar  of  this  House,  be 
sent  prisoner,  and  delivered  into  the  custody  of 
fhe  neutenant  of  the  Tower,  there  to  be  kept  in 
dose  custofly,  and  to  be  denied  pen,  ink,  and 
paper,  and  ciebarrcd  from  having  any  company 
to  come  unto  him.  And  it  is  reierred  unto  Mr. 
Pryn,  Mr.  Serjeant  Charlcton,  Mr.  Solicitor- 
General,  Serjeant  Maynard,  Dr.  Birkenhead, 
Jfr.  Thuriand,  Mr.  Smyth,  Mr.  Vaughan,  and 
Mr,  Cliilbrd,  or  any  three  of  them,  to  peruse 
Ae  seditious,  infamous  libel  by  him  contrived, 
and  draw  up  an  impeachment  against  him,  and 
report  it  to  the  House  at  their  next  meethig. 

Oct.  n,  i<78.-4)fd«red,  Thsla  cofflomtee 
VOL.  XIV. 


be  appointed  to  examhw  conccnilng  ihe  mur* 
der  of  sir  Edmundbury  Godfkey ,  and  to  engnire 
into  the  manner  and  means  how  he  came  by  bis 
death  ;  and  likewise  to  enquire  into  the  parti- 
culars of  the  plot  and  conspiracy,  medtfoned  in 
his  majesty's  spoech,  a^nst  hia  pcrsoo  and  • 
government;  whi(*h  oommittce  was  hnnower- 
cd  to  send  <br  persons,  papers,  and  reconts. 

Ordered,  That  an  Address  be  made  to  his 
majesty  b^  such  members  of  tliis  Ilonse  as  are 
of  bis  majesty's  privy-council,  humbly  to  de- 
sire his  majesty,  that  all  papers  which  do 
rehteto  the  plot  and  conspiracy,  mentioned  in 
his  majesty's  speech  against  his  person  and  go- 
vernment, may  be  communicated  to  the  said 
committee. 

Oct.  S3.— Resolved,  8ce.  That  the  matter 
conceminjg^  the  plot  and  conspiracy,  mentioned 
in  his  majesty's  speech,  against  his  person  and 
government, 'be  heard  at  the  bar  of  the  House. 

Ordered,  That  Mr.  Michael  Godfrey  be 
forthwith  sent  for  to  attend  with  the  iinpi»rs  and 
examinations,  taken  by  sir  Edmundbury  God- 
frey, and  now  remaining  in  his  custody  soaled 
up,  touching  the  plot  and  conspiracy  mention- 
ed in  his  majesty's  speech. 

Oct.  24. — The  pajicrs  of  examinations  taken 
by  sir  Edmundbury  Godfrey,  touching  the  plot 
and  conspiracy,  mentioned  in  his  majesty's 
speech,  which'  won*  dpli«cre<1  in  by  Mr.  Sli- 
chael  Godfrey,  wer«  opened,  und  by  Mr, 
Speaker  read  to  tlu^  House. 

Ordered,  That  the  cliairmnn  of  the  commit- 
tee appointed  to  eXAUiiiH*  concern iti;;  the  mur- 
der of  sir  E(lniundbur\  Godfrvy,  do  take  into 
his  custtMly  the  'lapers'uf  exauunations,  taken 
by  sir  Edniiuidbury  Godfrey,  f-oncerniii;^  the 
plot,  mentioned  in  his  majesiV--  s.  t^i  c!?. 

Ordered,  That  »Ir.  \\  hilc,  aP  is  \Miiiel)read, 
and  Mr.  Micho,  be  reiiKt«e<l  from  the  house 
wheiTthey  are  now,  to  Nrwffjur,  in  case  they 
Ik'  in  a  condition  lit  to  be  rrmoved 

Oct.  Q5. — Mr.  S|)eukcracqiiamtsthe  House. 
I'hat  io  pursuance  of  the  order  of  the  House  of 
yesterday,  he  had  waited  upon  his  majesty, 
und  acquainted  him  with  the  informaiions  the 
House  had  yesterday  received,  and  that  his 
majesty  was  pleased* to  acknowledge  the  great 
care  of  this  Htmse  in  the  preservation  of  bis 
}ierson  and  c^ovemment ;  and  that  his  majesty 
was  informed,  that  Mr.  White  alias  Whitebreadf, 
and  Mr.  Micho,  were  at  present  very  sick,  but 
that  his  majesty  would  send  to  see  them  ;  and 
if  they  were  in  a  condition  fit  to  be  removed, 
they  should  be  forthwith  sent  to  ^Sewgate. 

Ordered,  That  the  members  of  this  House, 
who  are  justices  of  the  peace  for  the  county 
of  Middlesex,  do  repair  to  the  lodgings  of  Mr. 
White,  alias  Whitebrcad,  and  Mr.  Aiicho,  and 
take  their  examinations  touching  the  plot  and 
conspiracy,  mentioned  in  his  majesty's  speech, 
against  his  persoh  and  government;  and  do 
issue  out  their  warrants  for  searching  their 
loil^ings,  and  seizing  all  such  papers  and 
wntings  relating  thereto,  as  shall  be  there 
found. 

Oct,  95.  p.  m.*-Ordcred,  That  the  Secra- 
•  R 
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Uries  (^  desired  to  more  the  kiug,  Uut  the 
l^eys  oi'  JMfr.  LiD|fboni*f  chftmber  may  be  deli- 
vered by  .the  meMengers,  in  whose  hande  the 
same  are,  ^o  the  committee  appoiiited  by  the 
Hous^  Jo  search  Mr.  Lsiigbora's  papers  and 
wriiinifs. 

Oct.  2& -^Ordered,  That  aii  humble  Address 
be  made  to  bistoajesty,  by  snob  members  of 
this  House  as  are  of  his  m^estv's  most  ho- 
nourable privv-counc'il,  to  desuv  nis  migesty, 
tliat  Mr.  Coleman's  papers^  and  all  oilier 
papers  relation  to  the  plot  and  conspiracj*  men- 
tioned bj^  his  majesty  in  bis  spe^,  may  be 
<»mrounicated  to  the  House. 

Mr.  Secretary  Willisuisou  informs  the 
House,  That  in  pursuance  of  the  order  uf  yes- 
terday, he  had  Bttende4l  \m  majesty,  and  ac- 
anainted  him  wiih  the  desii*es  of  this  House, 
bat  a  Committee  of  this  House  might  have 
leave  to  search  Mr.  Langhom's  papers;  and 
diat  his  niiyesty  was  pleased  to  give  leave 
that  the  same  niay  be  searched,  and  had  ap- 
pointed two  of  the  clerks  of  the  council  to  as- 
sist the  committee  therein :  And  tliat  his  ma- 
jesty was  pleased  to  deliver  him  some  of  Mr. 
Coleman's  papers  sealed  up,  and  ordered  him 
to  deliver  the  same  to  the  House ;  and  had  also 
commanded  him  to  acquaint  the  House,  that 
the  rest  of  Mr.  Coleman's  papers  were  at  pre- 
sent under  examination  before  the  House  of 
Lonls;  and  tliut  so  soon  as  the  Lords  had 
done  with  them,  tliey  should  be  communicate<l 
to  this  House :  and  the  papers  were  accord- 
ingly, by  BIr.  Secretary  Williamson,  delivered 
in,  sealed  up. 

Oct.  29. — Ordered,  That  his  majestv  be 
humbly  desired  by  such  memliersof  this  House 
as  are  of  his  majesty's  most  honourable  privv- 
council,  that  an  inventory,  or  list  of  all  Mr. 
Coleman's  papers,  u  liich  have  been  sorted  by 
the  clerks  of  the  council,  may  be  communicated 
to  this  House ;  and  that  all  those  papers  which 
are  not  sorted,  may  be  delivered  over  to  a 
Committee  of  this  House. 

Onlere«l,  That  a  committee  be  appointed  to 
examine  Mr.  Culemau,  touching  the  plot  and 
conspiracy  mentioned  in  his  majesty's  speech. 

Oct,  31. — This  Honse  being  informed  that 
the  clerk  of  the  council  was  attending  without, 
with  Mr.  Coleman's  papers  ; 

Ordered,  That  the  papers  be  delivered  to  the 
clerk  of  the  House,  and  by  him  transmitted  to 
the  committee  appointed  to  examine  the  same. 

Nov,  2.— Ordered,  That  the  clerk  of  the 
council  now  in  waiting,  do  forthwith  attend 
with  Mr.  Harcourt's  papers  and  writines ;  and 
that  all  other  pa|»ers  and  writings  rebting  to 
the  plot,  mentioned  in  his  majesty's  speech, 
^ther  in  the  hands  of  the  secretaries  of  state  j 
or  in  the  hands  of  the  clerks  of  the  council,  be  ' 
forthwith  communicate<l  to  this  House,  ac- 
cording to  the  leave  graciously  given  by  his 
majesty. 

Nov.  22. — Resolved,  That  an  humble  Ad- 
dress be  made  to  his  majesty  by  such  members 
of  this  House  as  are  of  his  majesty's  urivy  ■ 
council,  to  desire  his  uuyestyitlut  such  letters 


and  papers  which  relate  to  the  plot  now  under 
examination,  as  have  not  been  perosed  by  this 
House,  may  be  communtcated  to  them. 

Nov.  29. — A  message  from  the  Lords  by  sur 
John  Coel,  and  sir  Samuel  Clark : 

*'  Mr.  Speaker ;  the  Lords  have  received  in- 
formation, Tliat  tliere  is  a  facuhy  under  the 
seal  of  cardinal  Barberini,  for  dispensing  with 
the  taking  of  the  oaths,  and  other  toings,  m  th« 
hands  of  a  member  of  this  House,  which  their 
lordships  desire  may  be  oommunicated  10 
them." 

Sir  John  Knight  acquaints  the  House,  That 
the  paper  n»entioued  by  the  Lords  was  found 
among  Mr.  Ireland's  papers,  and  he  delivered 
the  same  in  at  the  elm's  table ;  which  bein|^ 
read  by  Mr.  Speaker: 

Oniered,  That  the  said  paper  be  sent  to  the 
Lerds,  and  that  Mr.  Speaker  do  acouaint  the 
messengers,  that  when  their  lonbnips .  have 
perused  the  same,  this  House  does  expect  it 
should  be  returned  again,  in  order  to  le  en- 
tered in  tlie  Journal  of  this  House ;  and  the 
messengers  being  calletl  in,  the  said  paper  was 
delivered  to  them,  and  Mr.  Speaker  acquainted 
them  with  the  pleasure  of  the  House. 

April  26, 1679.— Resolved,  That  an  hamMe 
Address  be  made  to  his  majesty,  to  desire  Us 
msjesty  to  give  order  for  the  executing  of 
Pickering;  and  also  to  give  order  to  the 
judges,  to  issue  out  their  warrants  for  executing 
the  several  Popish  priests  which  they  have 
condemned  in  their  several  circuits. 

May  5. — ^The  lord  Russel  acquaints  the 
House,  **That  his  majesty  had  comnmndcd 
him  to  let  the  House  know,  that'his  majesty  is 
willing  to  comply  with  the  request  made  to  nim 
by  this  House,  concerning  Pickering,  and  that 
the  law  shall  pass  upon  him  accordingly. 

"  As  to  the  condemned  priests,  the  House  of 
Peers  have  sent  for  them,  in  order  (as  his  map 
jes^  conceives)  to  some  examinations.*' 

Afay  9,  p.  m. — Mr.  Hampden  reports  from 
the  committee  appointed  to  inspect  the  Lords' 
Journals,  and  see,  inter  aUa^  upon  what  grounds 
the  condemned  Ponish  priests  are  sent  tor,  that 
the  committee  baa  inspected  the  Jonmals,  and 
taken  out  conies  of  their  proceedings,  which  be 
reported  to  tue  House. 

May  20. — Ordered,  That  a  message  be  ent 
to  the  Lords,  concerning  the  condemned  Ptopish 
priests,  sent  for  up  to  London  from  the  sercnl 
county  gaols,  by  order  of  their  lordships. 

Mau  22.  sir  William  Franklyn  reporti 
from  Uie  committee  appointed  to  draw  up  end 
prepare  a  message  to  be  sent  to  the  Lords,  eon- 
cerning  the  Popish  priests  condemned  in  Che 
circuits,  that  the  comiiuttee  had  agreed  umi 
a  message  to  be  reported  to  the  House,  wbidi 
he  read  in  his  place,  and  afterwards  ddiTered 
the  same  in  at  the  cleik's  table,  where  the  eanie 
was  twice  read,  and  upon  the  question,  agreed^ 
and  is  us  folio weth,  (viz.) 

*'  The  House  of  Commons  havintr  made  aa 
humble  Aildress  to  his  majesty,  that  he  woold 
be  pleased  to  give  order  to  the  judges,  to  mnm 
out  their  warnnts  for  the  eirctiting  the  lennl 
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Popish  priests  condemned  in  the  serenl  cir- 
cuits ;  and  his  miyesty  having  been  ffracionsly 
pleased  to  sijipiifT  to  the  Hoose  of  Commons, 
that  your  lordsni|M  have  sent  for  them»  in 
order  (as  he  conceived)  to  some  examination : 

'*  And  the  House  of  Commons  being  also  in- 
formed, that  the  said  priests  have,  by  order 
from  your  lordships,  not  only  been  brought  out 
of  the  several  counties  where  they  were  con- 
demned, but  continued  yet  in  Newgate,  and 
other  prisons,  in  or  about  the  cities  of  London 
and  Westminster,  by  reason  wheHeof  the  execu- 
tion of  the  sentence  pronounced  upon  them  is 
still  delayed,  do  desire  of  your  lorwhips,  that 
the  said  priests  may  be  forthwith  remanded  to 
the  several  counties  where  they  were  con- 
demned, that  so  they  may  be  executed,  accord- 
ing to  the  judgments  passed  upon  them." 

Oct.  95, 1  Will.  &  Mary.— The  House  being 
informed,  diat  several  of  the  prisoners  of  the 
Tower  were  now  bailing  in  the  court  of  King's- 
bench,  being  brought  Slither  by  the  governor 
of  the  Tower,  by  virtue  of  a  Habeas  Corpus 
awarded  for  that  purpose,  particularly  sir  Tno- 
mas  Jenner,  Mr.  Richard  Chmham,  and  Mr. 
Philip  Burton : 

Oniered,  That  sir  Thomas  Jenner,  Mr.  Ri- 
chard Graham,  and  Mr.  Philip  Burton,  be  im- 
mediately brought  to  this  House  by  the  gover- 
nor of  the  Tower,  to  answer  to  sucn  matters  as 
shall  be  objected  against  them. 

And  Mr.  Sfieaker  issued  his  warrant  accord- 
ingly, and  the  same  was  sent  by  the  Serjeant  at 
anns  attending  this  House. — Afterwards,  the 
Serjeant  acquamted  the  House,  that  sir  Thomas 
Jenner  was  bailed,  and  f^one  out  of  court,  and 
that  Mr.  Graham  was  bailing  in  the  court ;  and 
that  notwithstanding,  he  haJ  delivered  the  war- 
rant to  the  governor  of  the  Tower,  and  that  be 
was  coming  with  Mr.  Graham,  and  Mr.  Burton. 

Ordered,  That  sir  Thomas  Jenner  be  sent  for 
in  custody  of  the  seijeant  at  arms  attending  tliis 
House,  to  answer  to  such  matters  as  shidi  be 
objected  against  him. 

The  House  being  informed,  that  Mr.  Bur- 
ton and  Mr.  Graham  wera  at  the  door,  they 
were  severally  called  in  to  the  bar  of  the  House, 
and  charged  with  the  several  matters  men- 
tioned in  Uie  said  report,  and  heard  what  they 
could  say  touching  the  same. 

And  lieing  witMrmwn  ;  Ordered,  That  Mr. 
Richard  Graham,  and  Mr.  Philip  Burton,  be 
committed  to  the  custody  of  the  smeant  at  arms 
attending  this  House,  rot  several  nigh  crimes 
and  misdemeanours  olgected  against  them. 

Resolved,  That  a  committee  be  appointed  to 
examine  witnesses  against  Mr.  Grsnam  and 
Mr.  Burton,  and  to  prepare  ji  charge  against 
them.-^And  it  is  referred  to,  te. 

Jan,  4,  1697.— The  House  bemg  informed, 
That  Mr.  Reginald  Marriot*  had  sent  to  seve- 

*  Mr.  Reginald  Blarriot  wsa  under  prosecu- 
tion, by  order  of  the  Lords  CoamiBsiuners  of  the 
Treasury,  and  was  under  baiL  Former  Edition. 
For  the  Trial  of  Mr.  Oanooabe  for  folsaly  in- 
dorriog  Eschequsr  Billt^  nt  fuL  IS,  p.  1001. 


ral  members  of  this  House  letters,  acknowledg- 
ing, that  he  had  been  concerned  in  the  irregu- 
lar indorsement  of  Exchequer  bills;  andthere- 
in  oflering  fully  to  relate  how  that  notorious 
practice  hath  been  projected  and  carried  on, 
and  in  what  manner  he  had  been  drawn  into 
the  same : 

Ordered,  That  the  said  Mr.  Ranald  Mar- 
riot  be  summoned  to  attend  this  House  imme- 
diately ;  and  the  said  Mr.  Marriot  attending 
accordingly,  he  was  brought  in  by  the  serjeant 
at  arms  attending  this  House  to  the  bar,  where 
he  delivered  an  account  of  his  knowledge  of 
that  matter  in  writing,  signed  by  himself,  which 
he  read  at  the  bar,  and  afWwards  delivered  in 
to  the  House. 

Ordered,  That  the  examinations  taken  before 
the  Lords  of  the  Treasury,  relating  to  the  ir- 
re^hur  indorsement  of  the  Exchequer  bills,  \m 
laid  before  this  House. 

A  motion  being  made.  That  the  House  will 
order,  that  all  prosecutions  at  law  against  thn 
said  Mr.  Marriot,  be  stayed  during  the  pleasure 
of  the  House ;  and  a  debate  arising  tbereuiKWs 
Resolved,  That  the  debate  be  ^joumed  till 
to-morrow  morning. 

Ordered,  That  the  said  Mr.  Marriot  be  taken 
into  custody  of  the  serjeant  at  arms  attending 
this  House ;  and  that  no  person  be  permitted 
to  converse  with,  or  bring  any  letters  to  him, 
without  leave  of  the  House. 

Jan.  5,  1697. — Mr.  Lowndes,  according  to 
order,  presented  to  the  House  several  papers 
relating  to  the  examinations  taken  before  the 
Lords  of  the  Treasury,  touching  the  false  in- 
dorsement of  the  Excheouer  bills. 

The  House  resumed  tne  adjourned  debate  of 
yesterday,  touching  the  ordering  the  stay  of 
any  prosecution  at  law  sg*ii>*t  Mr.  Marriot 

Ordered,  nem,  con.  Inat  all  prosecutions  at 
law  against  Mr.  Reginald  Mamot,  in  relation 
to  the  false  indorsement  of  Exchequer  bills,  be 
stayed,  during  the  pleasure  of  thb  House. 

But  nothing  more  was  done  in  this  busi- 
ness ;*  for  April  the  Srd,  1704,  her  majesty 
came  to  the  House,  and  prorofi^oed  the  parlia- 
ment, and  concluded  her  speech  thus : 

*'  My  lords  snd  gentlemen, 
"  At  the  opening  of  this  session,  I  did  ear- 
nestly express  my  desires  of  seeing  you  in  per- 
fect unity  among  yourselves,  as  the  most  enec- 
tual  means  imaginable  to  disappoint  the  ambi- 
tion of  our  enemies,  and  reduce  them  to  an  ho- 
nourable and  lasting  peace ;  and  though  ibis 
has  not  met  with  all  that  success  which  I 
wished  and  expected,  yet  being  fuMy  con- 
vinced, that  nothiug  is  so  necessary  to  our  cos»- 
mon  welfare,  I  am  not  disoonras^ed  from  per- 
sisting in  the  same  earnest  desires,  that  you 
woulo  ffo  down  into  your  several  counties,  so 
disposcSd  to  moderation  and  unity,  as  becomes 
all  those  who  are  joined  together  in  the  same 
rsKgioB  and  interest." 

•  H  Bond'to  •*>  Times,  873,  S74b 
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Pncudhgi  MggtMa  JoBta  Btmhtr, 
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433.  Proceedings  against  James  Boucher,*  gent  at  the  QiieeiiV 
Bench,  for  High-Tteason,  Hil.  2  Anne,  a.  d.  170"*. 

CJ  fif '^rr.  W  Iwl  Hvot  ibM,  Art  ifaDu  nikv 
f  the  Hid  tMMoa  wharMr  ibeu  Ht  iMicM, 
or  Not  %m\iyT—J.  BmeUr.  Guih*. 

L  C.J.  Hall.  Wbiluy  you?  SfMk«M. 

Bimehtr    Uuilty. 

a.ojArr   •  ' 

(WlMcb 

TUen  ibe  lecond  pmentRMnt  «M  nwi._ 

SauesK.  "  Tba  JnrMS  of  anr  U«  *• 
qoMU,  upon  tUvir  «Ubi,  prcwni,  TlM  Mmm 
Huuchcr.  kle  of  Lim4iid.  gnl.  wh«  wm  m  Mb- 
j««r  at' the  hte  king  WillkiB  itwtkird,  uA  bow 
K  lutgMt  ot'bcr  prMeni  nimy  ;  Bfter  tba  tSlll 
da*  •■'  FebnMry,  168S,  ami  Mwa  IIm  M  «f 


Fehruary  38.  i' 

TbE  Cniirt  bciue  wt.Uir  priwner  mi  calM, 
Uil  tiic  cli-rk  of  amiKiimaBta  onlcml  jimcla- 
MMiou  lo  he  niaite,  liit  lbi>  under  ihrrill'  ef 
8iMBfx  lu  rediTB  the  prccrp',  and  llir  kmerof 
Nen|pi(t;:obriaK>n*u  e"urt  Ibc  body  of  Jamoi 
BwH-iiei'.  AcMtdiiiK')'  ^^  {irvccpt  was  re- 
talmtd,  and  ll>u  [irisuutrset  to  the  hnr. 

Cl.i't  Arr.  Jt-mrv  Itvuclier,  hoU  np  thy 
biMl. '  [Wbi--h  be  did.) 

Tliei)  the  OniDd  Jury  of  SnHcx'i  pnaeht- 

Siikm:^.  ti.  "  Tlie  Jururs  for  our  ladv  the 
ir  outbK  dii  |i>ewni.  That  Jamei 
_  CLoiiil'iii,  ■iciil.  wbimaaa  sub- 

ject of  the  tutekiog  Williutn  the  third,  and  now 
■uhjecl  of  qurcn  AiinF,  ufkr  tlie  lllh  day  ur 
Dmmber  16IU),  tVr..  the  first  day  of  Au(^»t 
1609,  WBK  i;i  tlie  kiii^dnin  of  Ireland,  and  afier 
knd  hdi-re  ibr  third  day  (if  D<'crmher  Iiinr, 
Tiz.  the  first  ilayof  Ucveiiibcr  Ititlt,  the  uid 
Jainei  Bouelicr  did  Toliiiil»riIy  gp  into  the 
kingdom  of  Frc'irc,  witbuut  liucnce  fruDi  the 
late  kin^  IViiliant  the  llilnt,  oi  from  the  Uic 
mmn  Nary :  And  tliat  the  suid  Jaiucs 
Bouclirr,  im  ibe  aaiil  third  day  of  Dereinber 
1097,  was  not  nilhiu  the  dominiona  of  the  late 
krai;  William  the  third ;  And  thnt  be  (he  kajd 
JamcH  Ilnucber,  not  having  the  frar  af  God  ii 
hia  heart,  nor  ireighin^  the  duty  of  hbi  alle- 
g'intic.'e  toward*  our  taiil  loJy  ibe  qiiMD,  that 
Iiow  ii,  hi«  lupremp,  true,  legilimaie,  lawful 
and  undoubted  ludy  ;  and  as  a  Ihlse  Iroiloi 
againit  our  mid  ladv  Anne,  thu  queen  that  now 
h,  atUr  tlie  I4lh  (W  of  January  1697,  viz. 
the  tenth  day  of  December,  in  the  second  year 
of  the  rei|rii  of  our  lady  Anne,  ihe  queen  thai 
now  ii ;  did  traitoruiuly  return  and  come  \Mri 
the  kingdom  id'  England,  vuc  at  Eail  Uouriu 
JB  the  county  of  Susseij,  nitlioul  luxnce  Iron 
the  late  king  William  under  Uia  piivy  leol,  oi 
from  our  said  lady  the  quei'n  under  her  [iriry 
Bea1,olitHinRd;    B(;aiii>l  tlie  duh-  of  his  ulle- 

S'auce,  and  agninst  the  fortn  of  the  atatute  in 
ia  caae  prorided,  and  ii^^iiiM  (he  peace  of  our 
eaiil  lady  the  queen,  ber  crown  and  dignity, 
&c."J 


la*  el'  FebnMry,  168S, 


leST  (fi>.)  the  Brrt  4ay  af  AmmbI 
in  Brma  intbeaeTrica  cf  ttw  Mt 


kiat;  June*,  iii  Eompe,  *ia.  ii 
Irelaad ;  and  that  the  aaid  Jam 
wai-dx  and  before  the  uid  third  day  •! 
1697,  (fia )  the  Inl  day  ef  Dawmker,  Mt4, 
did  Toluaiarily  g«  iale  the  kia^doM  of  FrMHv 
and  tbs  tbml  day  if  DcccMber,  IWT,  wm 
not  within  the  doBioiona  of  Aa  Isia  kag 
William.  That  the  said  Jeaon  Bowhar,  bM 
baring  the  fear  of  God  iBbU  heart,  and  »M  re- 
irarding  Ihe  duly  of  bin  atUfiwiev  t«  our  lariy 


*  ike  Unit,  691.— Hec  ahe  the  prvccAif 
and  two  fiillt>wiiig  Articles, 

■f  BolhefnriurT  edition;  accorduig  to  Bayer, 
en  February  21st,  1  belieretbe  lalMrtobetbe 
true  dale. 

%  The  Latin  lleconi  is  as  folbw* : 
Regi-na  la  lai  BoucHrca,  'I  Aontt. 

SatMj'  n.  Jur'  pro  Uom'  Regina  niptr 
aacriiu' suiim  prewnlaiit,  quod  Jaeobua  Bin- 
«hier,  naper  de  Jjondon',  Gen',  qui  fvil  aubdH' 
Dom'  GiUMtoi  tattii,  iii^Kagi>A^',SoM', 


FiaMB*.  et  Hibttn'.  et  moda  aiiatil  aabdJI'  tm- 
ceiienliaHnue  Principis  Uoan'  Anan,  ai«B«  Il» 
i(inte  AngI',  Scot',  Franc',  ct  Hibva',  poal  U 
liiem  Decam',  anno  Dom',  lOBS,  icil'  1  dia 
AngUBl',  aniw  Dunt'  1689.  foil  in  raKMt  Hh 
hemM  et  pMte*  el  antes  S  diem  Deoantf, 
aniM  Dom'  1696,  adl'  1  die  Uecenb'  aoM 
Dom'  16M  pned'  Jacob'  Boni^biv  Tah»- 
tarie  ihat  [in  regauin  Francin  siw  ticmia  a 
Dnin'  Wdlielmo  tertji>,  imp'  Kef«  AagliM,  «ri 
a  Dam'  Maria,  nup'  Hegina  Anglia,  el  anod 
pmd'  Jacob'  Beuchier  ptwd',  3  die  Dai 
anno  Uihu'  1697,  nan  fitil  infn 
Willielmi  lerlii,  uoper  H^pa  J 
qttodqi  idem  JsAob'  Boueluer,  tin 
curde  kuo  non  babana,  el  debit'  lip 
etVB  diclam  Dun'  AuMm  wmmt  Bcgu'  AS- 
g£e,  Ace.  aupremara.  wetam,  laplimBM,  1^ 
calHn,  «l  ioflubitst'  Dom'  soaiD  miii—  ■»— 
iarana,  el  ui  blsiia  piodilor  coair*  «wi'  Dan^ 
Annan  bubc  Kwin'  Angiis,dca.  paal  U  Dim 
Jbduw',  omm  UMn'  1697,  aeif  10  4i«  D** 
ceinb',  anna  rejai  Dom'  Anna  bom  ftngiiat 
Ang li«,  lu.  S,  pfodiiorie  rcdivil  at  *wi*tt  la 
hoc  regnum  AoKlia,  sril',  apad  BMt  BnmN 
in  coos'  StMoex',  sina  faontia  a  diOD  Dan* 
Galiclmn  Ititia,  nuper  Wmgt  Ai^a^  tttt. 
•wb  ptitaia  sifilh*  ijuadam  atiper  Rogia  Mi 
a  dicta  Dom'  Aawa,  Rwina  nuM^  W  pri- 
f ato  aigillo  ijiiiJim  Dow*  UtfiH  Buna  ak 
lant',  cnnira  bifcaalM  aam  dabitf,  MoaalwiM^ 
mawaiaaati  ink^Moiidi  «ua  mrwadiirA 
pmh',  u  aii*»  lana^  toir 
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fir  Hii^  2Vvaie». 


A.  D.  17M. 
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the  quceOf  bb  rapient,  triit,  kwful  tod  mi* 
U«ubi«il  Ib4>»  and  as  a  false  ttvkor  agakMl  the 
said  Uuly  ike  ^ueee,  aAw  Uie  14lb;day  of  Ja* 
Quary  1697,  via.  the  lOtk  <Uy  et'  l>eeeiiiber, 
in  thic  aeGond  year  ol'  tbereiKi»  el' our  said  lady 
the  queen,  did  traiterously  ret Hro  and  come  io- 
to  this  kingdom  of  England,  viz.  at  £ast  Bourne 
in  the  county  of  Sussex,  wtthnut  Hctncefrom 
fhe  hite  kinf^  Wiltiani  under  his  privy  seal,  or 
from  our  said  lady  the  queen  undler  ber  privy 
seal,  oMaim*<l ;  afpnnst  the  dotv  of  his  af- 
lefriance,  and  against  the  form  ef  the  statute 
in  this  case  macK  and  provided,  and  agaiast  the 
peace  of  our  said  lady  the  queen,  her  crawn 
and  dignity,  &c." 

CLy^'Arr.  Horn  sayest  thou^  art  ibottgoiity 
of  like  said  treaseu  wbereeftheu  art  iBdiaed,or 
4iot  guilty  ? 

Boucker.  Guilty.  My  bed,  1  buMMy  beg* 
that  1  may  hate  leave  to  apeak  Iwe  or  tbfee 
vords. 

L.C.J.   What  would  yon  say  P 

Btmcbtr,  My  lord^  I  buaiUy  beg  Icaise  to 
apeak  two  er  Xhfte  words. 

L,  C.  J.  Ay^  Id  us  bear  what  ye«  have  to 
say. 

JBoucAsr.  My  lord,  it  is  very  weU  knowa, 
that  1  have  solicited  this  two  years  for  leave  la 
come  o«er  into  £agiaBd.  And  while  1  bnve 
been  in  France,  I  lia? e  done  all  that  I  could  te 
subsist  the  English  that  were  brought  prisoners 
to  the  French  camp,  and  have  to  'my  power 
aHsistetl  them  with  money,  and  otlier  necessa- 
ries, especially  one  troop  of  herse.  I  applied 
myself  to  colonel  Lumly,  and  he  promised  to 
lay  my  case  before  the  queen.  Bui  not  hear- 
ing from  him,  I  went  to  his  son,  and  he  told 
me  be  had  bo  opportunity   to  acquaint  the 

J|ueen  with  it.  Atlerwards  1  was  taken  going 
or  Holland,  and  then  I  sent  to  ook>nel  Lumly» 
and  he  promised  to  remember  me.  And  I 
cuntinui'd  still  to  solicit  the  service  of  ber  ma- 
jesty'»  subjects,  and  have  procnred  their  horses 
that  have  been  taken  from  them,  to  be  restored 
to  them.  I  spoke  to  colonel  Gofifrey,  and  he 
proiuiscd  to  speak  to  ■  ■  ,  who  promised 
to  make  it  their  interest  to  procure  my  return. 
And  aAer  tlie  camp  was  over,  I  came  over  into 
England  at  noon-day,  with  my  childreB,  and 
sent  up  a  letter  to  my  lord  Nottingham  to  ac^ 
quaint  him  where  I  was.  It  ia  true,  1  follow- 
ed king  iames  into  Ireland,  but  bad  no  eom- 
missioo,  only  served  the  duke  of  Berwick  as 
aid  dc  camp.  And  after warde  I  went  into 
France,  but  never  served  there  with  anv  com- 
missieo,  but  an  master  of  Che  horse  to  the  duke 
of  Berwick.  And  1  did  hope  that  the  articles 
of  Limerick  would  takeoff  a  gieat  jpai^of  my 
offence.  My  kMrd,  I  hope  yon  will  reprasani 
Biy  case  fiMrourably  lo  the  c|ueen. 

Dr.  Samdjfs.  My  lerd^  1  beff  leave  Inapenk  a 
word  er  two  on  behalf  of  the  priaaaer.  My 
hMrd,  I  solicited 

JLC./.  What  yo«  OR  say  tow  will  tig. 
nify  nothing ;  bat  if  yon  have  any  thing  to 
any  fbr  the  pnMHr*  you  WHlifppy yemulf 
elM«b«^ 


AiLGtm.  My  loril,  M  H  in  niy  duty,  I  do- 
OMMid  judgment  againit  the  priaoner,  npoo  hit 
eenfaiaiou  ef  the  two  indietinente. 

CI,  ofArr,  Jamea  Boncber,  then  best  besn 
indicted  on  two  indictmenia,  andeenfeacd  tby- 
seU  gniky  of  both.  Whet  hast  Ibow  to  sa^ 
why  semence  of  death  ahookl  net  be  pro- 
nounced against  thee  ? 

Bomtker.  I  hope  yew  lerdsbip  will  be  plena- 
ed  to  intercede  for  me  to  the  ^ueen. 

CI.  wfArr.  M«  lerde  the qneen'a jnatices  do 
stricliy  comnwmd  all  peraona  to  keep  liiinci 
while  judgement  is  giving,  on  pain  efimpriiett 
aent 

L,  C.  J.  Mr.  Boocher,  von  art,  by  your 
own  oeofcstion,  convicted  e*  higb  tieteon,  for 
which  judgment  ef  death  is  to  be  preneoooed 
upon  yon,  which  yeu  are  to  anffn  nndet 
tbote  circmttances  whidi  the  low  halb  af« 
pointed. 

The  fiut  of  which  yon  were  accottd,  and 
which  you  hnvenow  con&tsedt  is,  that  since  the 
ilihdnyof  Dee.  1688,  you  went  into  Fnunn 
without  licence  either  from  the  late  kinc  or 
queen,  end  hare  returned  tinee  the  14th  el  Ja- 
nuary, 169T,  without  nnv  liceuce  under  the 
privy  aeal,  etrber  from  the  hde  king,  or  her 
■ajtsty  tluU  now  is ;  which  fact  is  nonde  high 
treason  by  the  stnluteof  the  9th  year  of  the  late 

The  wisdom  and  justice  in  making  that  law, 
will  be  very  evident  to  any  one  that  will  bat 
reflect  upon  the  posture  ot  our  affairs  at  tlist 
time :  for  in  the  year  preceding  to  that  of  Uic 
making  thereiif,  there  was  an  horrid  conspiracy 
formed  from  among  that  |»arty  of  men  who  had 
so  left  the  kingdom,  to  assassinate  the  late 
king ;  to  introtloce  a  Poiiish  and  French 
power,  for  the  subversion  of  the  Protestant  re- 
ligion, and  tlie  liberties  and  properties  eC  the 
people  of  England :  which  was  managed  with 
that  privacy,  carried  on  with  that  secrecy, that 
it  was  not  discovered,  nay,  not  so  much  aasus- 
pecteil,  until  it  arrivett  to  that  maturity,  that  it 
was  come  to  the  very  point  of  being  put  in  exe- 
cution. 

The  truth  of  which  is  very  clear,  as  well  by 
the  proofs  produce«l  at  the  triaU  of  several  of 
the  malefactors^  aa  even  by  their  own  confiea* 
aioni. 

In  the  fbllewing  year  the  peace  of  Rytwitfc 
wat  made,  whereby  the  intercoiuse  was  re- 
stored between  Engbuid  and  France.  From 
thence  it  waa  evident,  that  divers  of  that  party 
of  men  would  return  into  the  realnu  tnd  there- 
by have  an  opportunity  to  revive  and  carry  tu 
that  horrid  design,  in  the  success  whereof  they 
had  beeu  to  ditappolnted ;  for  which,  no  doubt| 
they  were  tiot  a  little  enraged,  and  it  conU  not 
be  otherwise  expected  but  they  would  make 
uae  of  it :  for  thoae  of  the  aime  princi§las  wiB 
be  guilty  of  the  same  practicta. 

Therefore  it  woanecestary  to  make  a  r^um- 
ing  into  England  by  any  of  those  who  wtw 
uDOBt  thete  cireiuiittanott,.to  be  to  rcry  nenal^ 
nnkttthey  thonldflHt  Kvatatisfrnlioutatba 
goftmnen^  ritbttaC  tEw 
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MuttDeCi  tnd  obtain  a  tkenoa  : 
tK  their  relnni,  mAti  the  prirj  Mai ;  for  tbnr 
ntumiii^  in  toy  other  nMiiii«r,  i«  a  dan^ar  (» 
tbequecn'a pctaon,  and  lier  kingilam. 

Itna  tieawn,  though  it  acotai,  and  is  new  in 
the  ibnn,  yat  it  ia  compoimded  of  an  oM  tm- 
■00,  bwm  in  tbeaaaenl  lawof  lhekin)(dou). 
which  ta,  that  of  adhning  to  the  king'i  enn- 
nica.  For  what  can  be  thought  of  thoae  who, 
in  time  of  war,  thai!  abandon  their  own  coua- 
try,  be  harboured  and  protected inany  enemy's 
coontry,  for  being  of  an  iuterMl  incenaiatent 
with,  eren  rpfHignanl  to,  that  of  their  own? 

What  your  dMign  mi^'ht  be  in  returning  iu 
thia  manner,  whether  to  rerit'e  and  punut 
tboie  widied  piacticca,  your  owd  nioacience  U 
yoar  witncsa,  and  wilt  bo  ynur  jiiil((o ;  and  if 
that  ihal)  acquit  you,  it  will  be  for  your  adf  an  - 
tage  in  the  worM  to  oome.  But  you  are  an  oi- 
ftnder  againat  the  law  of  ilie  land,  which  faaib 
made  Aia  your  oflence  to  be  high  ireaaon,  abcl 
llierefbre    that   judgment  appoinled   tiir  one 

£Uty  theiwf,  mint  be  pnnwanMd ;  the  court 
ucfoca  doth  award,  <  That  you  he  conveynl 
'  ftom   henca  to  Newgale,  the  priaon  frtn) 

*  whence  you  cane,  and  frMn  thence  yon  arc 

*  In  be  ilratni  upon  a  hurdle  to  l^buro ;  where 

*  you  are  to  be  hanged  by  the  neck,  and  while 

*  you  are  aliia  to  be  cut  down,  your  prif  y 

*  membera  to  be  cut  off,  and  your  Mwela  to  m 
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cot  out  of  your  body,  aadbamt  injour  *ww|' 

-  -Qrheadit  to  be  cut  off,  and  yoor  body  ia  to 

divided  into  four  parla,  and  your  head  aad 


'  Tonr  head  it  to  be  cut  off,  and  yoor  body  ia  to 
'  DO  divided  into  four  parla,  and  your  head  aad 
your  quarlen  are  to  be  dUpoaed  a*  her  ma- 


'jnty  Hball   appoint."    And  the  Lord  kan 
mercy  upon  your  soul. 

Ct.^Arr.  Gaoler, look  to joar ptiaoner. 

BoueAtr.  My  lotd,  I  beg  that  my  frimwh 
mav  hare  leave  to  come  to  me. 

L.  C.  J.  Vou  aliall  have  aucfa  ai  ia  naat, 
and  ai  ii  fitting. 

CLo/Arr.    Take  away  the  priiOiier. 

Accordingly,  be  was  earned  back  to  New- 
gate, but  waa  repriered.f 


•  Hee  EbU'b  PI.  Cr.  ch^.  3,  a.  70,  (not  TS, 
U  erroneoualy  printed  in  «ol.  Si  p.  91,  of  thia 
Colteclion,  which  aee.) 

t  "  Two  tiaya  atWr,  the  Lordi  mad*  an  ad- 
dreu  to  her  majecly,  '  That  ahe  would  he 
'  pleated  to  reprieie  Houchrr,  to  p«e«amge 
'  him  tu  make  a  lUaccvery  ;  which  if  he  wnuM 
'  not  do,  tliBt  then  the  aeierily  of  the  law 
■  mi^ht  be  executed  upon  him.'  Boneharwu 
reprieved  accnrdin^ly  ;  but  whether  be  conid 
not,  or  was  unwilling  to  reTcal  any  accnta,  be 
ilied  in  Newgale  williout  making  any  diaeo- 
very,  al  leau,  that  ever  came  to  public  know- 
ledge."    Buyer. 


434.  The  Trial  of  David  Lindsay,*  at  the  0!d-Bailey,  for  High- 
Treason:  3  Anne,  a.  d.   1704. 


April  10,  ITM. 
The  Court   being   ail,   proclamation  was 


dictedhylhe  name  of  David  Liniliiy  ofl/inilnn, 
cent  fiir  that  thou  being  a  siilijecl  of  Ihe  lale 
king  William,  and  now  a  tubjecl  of  her  prcwut 
aaajeily,  after  the  Utb  dav  of  December, 
168a,  viz.  the  96lh  day  of  March,  1689,  was 
in  the  kingdom  of  EngUod,  viz.  at  I  he  parish 
of  St.  Martin'B  in  Ihe  iielili,  in  the  county  nf 
HiddletGx;  and  alWwanl*  and  befbrc  the  Sd 
day  of  December,  lG!>r,  vis.  the  1x1  dav  of 
October,  1696,  thon  the  laid  David  Lindsay 
did  voluntarily  go  into  Pi-ance  without  licence 
from  the  late  kue  William  or  the  late  queen 
Hary ;  and  that  ibon  the  Mid  David  Lindsay, 
on  Ine  laid  3d  day  of  December,  1S9T,  naa  not 
within  the  domimona  of  the  late  king  William ; 
and  that  thou  the  said  David  Iiindtay  not  hav- 
ing the  fear  of  God  in  thy  heart,  nor  weighing 
tha  duly'of  thy  sllcgruice  towards  our  lady 
tbo  queen  that  now  it  thy  aupreme,  true,  Irgi ' 
timate,  lawfol  and  undoubted  lady ;  and  at  a 
fUie  traitor  againat  out  «aid  lady  Anne,  ihe 


"SeeHoltWS.  See  alio  the  two  preceding 
wliciaa,  ndllHt  wpicb  fcUova. 


■  it,  alter  the 


14th    fhy   sf 
December,  ■ 
bdy  the 


the  iiecond  year  of  the  ndgn  of 
queen,  did  trailerously  return  atw  cmuo  imb 
■he  kingdnm  of  England,  viz.  M  the  pariah  of 
Si.  Hartin'i  in  tlw  fieldi,  in  the  county  of  llid- 
rileaez,  withoutlieence  from  the  late  U^gWI- 
iiam  under  hit  privy-ical,  or  ftom  oar  mii 
lady  the  qaeen  under  her  nrivy-aeal,  oh'"  ' 
Dgaioit  tlie  duty  of  thy  allegiaBec,  aiul  m{ 
the  form  of  ibe  datuie,  aud  againat  the 
of  our  lady  the  queen,  her  crown  ond  di| 


f  The  Indictment  in  t^tin  ia  aa  foUewo ; 
Reqim*  ceniu  Likiiut. 

Midii'  H.  Jut'  pro  Dom'  Reyiou  Hp« 
tacram'iDum  prKaentant,  quod  David  lAalmj, 
niiper  de  Ijondon,  Gen',  qoi  Aiit  avbdit' DoB* 
Wiltielmi  tertii,  ouper  Hegb  Aq^'.  Bnf, 
Franc',  et  Hibcm',  et  modo  eziatit  anhdit'  «• 
celleni'  Frincipii  Dom'  AnoK,  vaat  Rogiia 
Angl',  8col',  Franc',  ct  Hibcm',  poM  lldiem 
Decern',  anno  Dom'  108S,  acil'  9S  die  HaHii, 
anno  Dom'  tti89,  fuii  in  regno  I  i^jliai.  adi' 
Biiud  miroeh'  aancti  Martini  in  eamnia  in  eon' 
Middle* 


>o  Dom'  liwr,  acil'  i  die  Oetebr'o 
gd'  David  LiMlny  Tolma 
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Mr.  Lindtay  (taking  a  P>P^  <nit  of  hit 
pocket,  read  it  to  the  court.)  My  lord,  I  am 
Tery  sorry  I  am  so  unfortunate  as  to  fall  under 
the  displi^asure  of  the  ^vemment ;  and  being 
willing  to  save  tlie  court  all  unnecessary 
trouble  upon  my  trial,  I  hafe  therefore  resolred 
to  confess  roost  of  the  facts  charged  upon  me 
in  the  indictment,  viz.  As  to  my  being  in  Fnnoe, 
aiul  coming  into  England  witnout  licence.  But 
I  am  adri^  that  there  is  something  so  singu- 
lar for  my  benefit  in  this  case,  that  I  beg  your 
lordship  to  hear  me  by  counsel  before  my  ar- 
raignment ;  the  counsel  I  desire,  are  Mr.  Wil- 
liams and  Mr.  Raymond. 

Ail.  Gen,  (Hir  Edw.  Nortliey.)  My  lord, 
he  might  have  tiad  counsel  assigned  him  before, 
if  he  had  desired  it 

L.  C.  J.  Tretwr,  Yon  shall  bave  these 
counsel  assigneil  you  which  you  desire. 

Sui.  Gen.  ^Sir8imon  Harcourt.)  My  lord, 
I  suppose  this  la  not  desired  now,  with  any  de- 
sign to  delay  the  trial ;  the  prisoner  must  first 
plead  to  his  indictment. 

L.  C.  J.  TVevor,  If  his  counsel  be  here, 
we  are  willing  to  hear  what  they  hare  to  say. 
,  ClofAr.  Call  Mr.  Williaros  and  Mr.  Ray- 
mond. (Who  came  into  the  court.) 

L.  C.  J.  Trevor,  Mr.  Raymond  and  Mr. 
Williams,  the  prisoner  here  desires  you  may  be 
of  counsel  for  him,  and  the  court  have  assigned 
you  to  be  of  counsel  for  him  accordingly. 
■  Att,Gtn.  He  has  heard  the  indietroent  read 
to  him,  hut  be  has  not  yet  pleaded  to  it. 

JUndtay.  My  lord,  1  desire  to  be  heard  by 
my  counsel  first. 

.  Mr.  Raymond,  My  loni,  I  apprehend  Mr. 
Lindsay's  intention  is,  to  give  the  court  as  little 
trouble  as  may  be,  and  therefore  the  lacts,  of 
which  he  is  guilty,  and  that  are  charged  upon 
him  in  this  indictment,  he  will  confess.    But, 

regnum  Francis,  sine  licentia  a  l>om'  WillicU 
mo  tertio,  itup*  Rege  Anglise,  «'el  a  Dom* 
Maria,  nuper  Regina  Anglioe,  et  quod  proedict' 
David  Lindsay,  praed'  3  die  ]>ecemb',  anno 
Doni*  1697,  non  fuit  infra  dominia  Dom'  Wil- 
iielmi  tertii,  nup'  Regis  Anglise,  &c.  qoodqae 
idem  David  Lindsay,  timorem  I>ei  in  corde  sue 
DOii  habens,  et  debit'  ligeantise  sus  eiga  dic- 
tam  Dom'  Annam  nunc  Regin'  Anglis,  6cc. 
tunremam,  veram,  legitiroam,  legalem,  et  in- 
dubitat'  Dom'  suam,  minime  ponderans,  et  ut 
falsus  proditor  contra  eandem  Dom'  Annam, 
nunc  Regin'  AngliB,&c.  post  14  diem  Januar', 
anno  Dom'  1697,  scil'  10  die  Decemb'  anno 
regni  Dom'  Annas  nunc  Renins  Anglis,  &c. 
S,  proditorie,  redivit  et  venicSat  in  hoc  regnum 
Angliae,  scil'  apod  pned'  paroch'  sancti  Martini 
jn  campis  in  com'  Midd',  sine  licentia  a  dicto 
Dom'  Willielmo  tertio,  nnp'  Rege  Angl',  &c. 
pub  privat'  sigil'  ^osd'  onp'  Reg',  vel  a  dicta 
Dom'  Anna,  Reg'  nunc,  sob  privat',  aigil' 
ejusd'  Dom'  Reg'  nunc  obtent',  contra  ligean' 
■use  debit',  et  contra  form'  statnti  in  bi^oa- 
nodi  caau  edit'  et  provis',  ae  contra  paoem 
dicti  Dom'  Rcgins  nimc,  coroo'  ct  dignitat' 
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my  lord,  be  has  been  advised  by  bit  frieoda* 
and  other  counsel,  that  his  case  has  something 
particular  in  it,  which  he  hopes  will  be  for  hM 
advantage,  and  desirea  to  have  the  benefit  of 
what  can  be  pleaded,  besides  guilty  or  not 
guilty. 

L.  C.  J.  Drevor,  fa  there  any  other  plea« 
that  he  can  plead  specially  ? 

Mr.  Wiiltamt.  My  lord,  not  any  that  we 
know  of ;  I  desired  nim  to  advise  with  some 
other  persons  about  it ;  1  hope  he  has  done  so. 
As  to  the  priaoner's  confessing,  or  pleading  not 
guilty  to  the  indictment,  it  ia  a  matter  ofpra* 
denoe,  and  not  of  law. 

L.  C.  J.  Trtvor.  Let  him  plead  then. 

CL  ofArr.  David  Lindsay,  art  thou  |^ilty  of 
this  high  treason,  whereof  thou  art  mdidad^ 
or  not  guilty .' — Lindtay,  Not  Guilty. 

CL  ofArr,  Culprit,  now  wilt  thou  be  tried  ? 

Lindioy.   By  God  and  my  ooontry. 

CL  ofArr.  God  send  thtea  good  defiveraooe. 

Lindtay.  Mjr  lord,  I  have  one  fevoor  te 
beg,  that  my  wife  and  children  may  oome  te 
me. 

L.  C.  J.  TVevor.  I  think  he  may  haTtt  that 
liberty,  in  the  presence  of  the  keeper,  if  yov 
have  nothing  to  oltject  against  it 

Ati.  Gen.  My  lord,  we  are  willing  they 
should  come  to  him,  in  the  preaenea  of  the 
keeper.  We  will  not  abridge  any  nan  of  what 
he  can  reasonably  and  justly  desire. 

L.  C.  J.  Trevor,  Have  yon  pitched  190B 
any  time  to  appoint  for  the  trial  P 

Ait.  Gen.  Yes,  my  lord,  on  Monday  nest, 
if  it  suit  the  court.  He  shall  have  a  copy  of 
the  j^nel,  and  all  other  thmgs  that  are  fit 
for  bun.  I  suppose,  my  lord,  the  prisoner  ie 
now  committeo  to  the  sheriff,  as  is  nsnal  on 
these  occaaions. 

L.  C.  J.  Trevor.  Yea ;  he  is  committed  te 
the  care  of  the  sheriff. 

CL  ofArr.  W  here  is  the  keeper  of  Newgale  F 

He  appeared,  and  took  chaige  of  the  pri- 
foner.  And  then  the  Coort  atyonmed^  till 
Monday,  nine  of  the  dock. 

Monday  f  April  S4, 1704. 

Tlie  Court  being  act,  and  the  pannel  called 
over,  as  usnal,  the  prisoner  making  no  cxoep* 
tkms ;  the  foUowinjg  gentlemen  were  sworn 
npon  the  jury:  Timothy  Lenoy,  Richard 
Brown,  Joaeph  Jorey,  Tanner  Arnold,  Arthur 
Bayly,  Geoige  Ford,  Tho.  EUia,  Nich.  Good- 
win, The.  Blackmore,  jnn.  Will.  SnelKngi 
Peter  Lekeox,  Jo.  Pack,  esquires. 

L.  C.  J.  Holt.  You  goitlemen  that  are 
sworn,  go  within  the  bar. 

CLof  Arr.  David  Lindsay,  hold  np  thy 
hand  (Which  he  did).  Gentlemen,  of  the  jury, 
look  upon  the  prisoner,  and  hearken  to  the 
charge.  He  stands  indicted  by  the  name  of 
Davul  LindsaT,  of  the  city  of  London,  gentle- 
man,  &c  as  before  in  tlie  indictment.  Upon 
wbich  indictment  he  hath  been  arraigned,  and 
hath  pleaded  Not  Gmhy.  Your  charge  is,  Ie 
enquire  whether  he  be  ffuilty  of  the  said  treaaoa 
wbinof  Im  Hands  indwtcd.   Jf  yea  find  Inn 
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gHiUy,  3NMi  are  lo  oi^uire  wM  |^>odt  and  :  nwAot  by  ui  to  mtimiB  kao  io  ny  ilno|^  that 
ebaUcl«liebadaltbattLme,orif  bcAedforit.  '  lie  liaa  to  say ;  all  tkaiwedcngowytiiputkmi 
Bui  it'  you  ttad  kun  duC  ruilty,  >oa  ai«  to  aay    in  a  araoer  method.    It ia  arofer that fce  abanid 

md  the  ease.    Ha  has  pleaded   Mat 

aad  we  are  imder  a  neeeaaitj  to  ahew 

hafe  la  prove  hm  fuilty. 

ia  fouodad  as  an  act 


JWiu  y 

aa,  aad  no  BMre.    Aud  "atattd  together,  and 

hear  yow  er  ideace. 

Mr.  Morlty,  May  it  please  your  lonUhip, 
tad  you  gfentlcaiea  of  tlie  jury,  Tbia  is  ao  in- 
dictnieQt  preferred  agHiaal  Uavid  Liadsay,  the 
pwiKiaur  at  the  har,  m*  high  trcaatia ;  for  that 
he  beii^  a  sal^ect  oftbe  latekiny  Wilbani,  aad 


Guiky, 

what  eyideeee  we 

My  nedf  Una 

of  parliaroeat  nude  m  the  aintb  year  of  the  bto 

\aig  WilliaBD.    Aod  ta  ia  yro— did  as  very 

goodieaaoaa;  foraaitis  takeoBotioaofiB  thia 


now  a  aabioci  of  her  preacnt  yiajetty,  alter  the  ■  act,  there  bad  been  a  foroier  ael  lada  to  the 
eleventh  day  of  Deoraabor,  166»,  viz.  4be  \  third  and  fourtli  ycara  of  tha  reifn  of  the  toto 
twenty-siath  day  of  March,  1089,  was  in  tbia  :  }am^  Wdfiam  and  ^neen  Mary,  by  whtoh  k  waa 
kinffduna  of  Ensrland,  viz.  in  Ht.  Mania's  ia  tha  '  made  bigh  treason  for  any  to  rapahr  mto 
fields,  in  tbe  oMinty  of  Middleaex,  and  after  |  France  witliout  licence ;  that  ainr  oaa  that  did 
wards  aad  before  the  tliird  day  of  December,  so,  should  lall  ondcr  the  guilt  arhiyh  Iraaaaa. 
160f ,  vis.  the  firat  day  of  Ocic^,  1696,  the    But  that  act  was  calculated  only  Ibr  the  thna 

the  war  lasted,  and  waa  of  no  tonger  coali* 


prisouer  did  ndantarily  |ro  into  France,  with- 
oi4  licence  either  from  the  late  king  WiHiam,  { 
or  the  late  aueen  Mary :  and  that  \nt  prisoner 
OB  tha  ttord  da^  of  llaceaiber,  t69r,  was  act 
witluB  tha  domiiMoaa  of  Uie  bte  )m\^  WiHiam. 
But  the  prisoner,  not  weigliing  tbe  duty  of  his 
allegiance  towards  our  suvereign  lady  the  queen, 
dkl,  aa  a  falae  traitta*,  af^er  tbe  144h  <iay  of  Ja- 
Boary,  1698,  viz.  the  10th  day  of  Itoceraber, 
in  the  second  year  of  the  reign  of  her  now  na- 
jaaty,  traitaroiudy  rrturn'  and  come  iaio  this 
htngdom  oi*  KaglsBd,  viz.  in  tbe  parish  of8t. 
Maitia's  ia  ihe  fieMa,  ia  tbe  count  v  of  Middle- 
aex,  without  liegaee  either  tram  the  late  king 
WiMiam  nailar  his  privy  seal,  or  from  her  now 
majesty  under  her  imy  seal;  and  this  he  hath 
dote  againat  the  duty  of  liia  allr^ance,  and 
^gaiaet  the  form  of  dMtalatute  in  thiscaae  made 
BBd  provided.  To  tina  cbarj^e  be  bath  pleaded 
Not  Guilty. — If  we  proFr  him  guilty,  1  doubt 
Bot  but  yon  wiJI  ftnd  him  aa. 

Lindsay,  1  shall  give  your  lardshrna,  and 
Ibe  court,  aa  little  trouUe  as  may  be.  1  shall 
only  bef^  leave  to  state  mv  caae  truly  hetorc 
yon,  aad  than  I  ahall  snSmit  to  your  jndg- 
ment. 

li.  C  J.  Roit.  Mr.  Lindsay,  if  you  had  a 
mind  to  conless,  you  should  have  done  it  be- 
fore; now  the  jury  are  to  enquire  whether  you 
are  guilty  or  not. 

LnidbiiyL  My  lord,  I  only  deshie  to  be  heard 
as  to  the  fact. 

L.  C.  J.  Hok.  Yon  nuatatay  till  theqneen'a 
•vidence  is  hcanl,  and  then  yon  may  aay  what 
yaii  can. 

Mr.  WUliami.  My  lord,  his  intenlioua  may 
be  aa  to  sobm^  tliinga  to  aavc  the  tine  of  tbe 
court ;  and  perhapa  to  ease  the  queen's  counsel 
afsoaaetroiiUe. 

L.  C.  J.  Holt.  Let  dw  qneenHi  counsel  stnto 
tha  evidenoe  first,  and  then  it  may  be  |iroper 
fe  him  to  say  what  be  will. 

Sir  r.  Pamu  (Ihe  qna«n*a  aerieant).    Tou 


nuance;  and  there  being  a  peace  eondodad, 
the  preamble  of  Uiia  act  tabea  Batice,  that  there- 
by it  wwdd  bi'crome  necessary  §mr  the  cnrrying 
on  of  trade  and  comuieroe  batweca  Englaad 
and  France,  that  there  should  he  B  Ibardoai  of 
ffotng  and  coming  out  of,  and  nto  the  aaid 
Kingikima  mpectively.    And  theietore  tha  act 
furUier  aays,  timt  whereas  several  perwia  wlia 
bad  bren  m  arms,  or  had  been  engaged  in  Irea^ 
aonable  practicra  afraiurt  tbe  king  imd  govern- 
ment, and  other  disaJTected  pernona  (aa  all  tfiat 
resorted  into  France  without  lieenre,  dnriag 
the  war,  were  auppoaed  to  have  suffideirtly 
shewed  theaaselves  disalTectod  to  the  govem- 
ment)  therefore  the  act  gors  on,  and  providaa 
against  tbe  mischiefs  that  might  eneae;  aod 
says,  if  any  of  his  nuijrsty*8  subjecta,  who  had 
volnntarily,  since  tbe  11th  of  December,  1688, 
gone  into  France  without  licence,  and  ahonld 
at  any  time,  atVer  the  14tb  of  January,  1098, 
return  into  kngbiod  without  licence,  that  auch 
person  so  doing,  ahouM  fall  under  the  guilt  and 
Jienahy  of  hii^-treasson.    This  is  tbe  snfaatauce 
«»f  the  act  n|iOB  which  the  indictment  ia  formed. 
i  Now,  that  which  we  have  to  charge  and  prove 
'  u|M»n  the  prisoner,  is,  that  he  waa  here,  in  iSnc;- 
land,  vA\er  the  1 1th  of  December,  1^8.     We 
are  ready  to  pruve  that  be  was  here  in  the  be* 
ffinnmg'of  March,  1690,  that  he  went  into 
France  in  October,  1696,  that  he  aftorwards 
returned  into  England  in  December  laat.     We 
say,  be  went  into  France  witltout  licence,  and 
returned  without  licence;   aud  it  will  be  bia 
part,  if  lie  can,  to  make  it  appear  ulherwiae. 
if  he  does  not  admit  tb^  facts,  we  ahaH  all 
our  witnesses  to  prove  them  upon  Imn.    K 
tliey  are  Aicts  that  be  •idmits,  then  be  maj  re- 
gidarly  proci>ed. 

Liudiav-  My  lord,  may  I  speak  now  f 

L.  C.  J.  Ho't.  Yea,  you  may. 

Lmdimy.  My  lord,  I  do  contees,  that  hehig  a 

,  native  of  HcofWnd,  and  never  having  had  any 

»UBt  cilbar  conleas  the  treaaea  wherewitb  yon  i  office  in  EbkIwiH,  I  diH  go  into  Frnnbe  wMioal 
arc  charged,  or  dae  we  aunt  proceed  to  prove  '  hie  bite  majevt}  'b  licraoe,  alter  tbe  thne  men- 
it.  I  tioned  in  the  aot ;  oud  I  did  continoe  beyond 
L.  C.  J.  Holt,  If  TOu  opcB  the  evidence, '  sea,  tilt  I  was  informed  that  her  majeaty  dM, 
then  it  nsay  be  he  will  oondum ;  hat  it  must  be  according  to  her  usual  cknnency,  by  her 
irilopened.     ......                  .        :  gvacious  imiclamation  in  1703, 


m  Z  Fmit.  My  tad, 


pardon  to  all  her  aidgects  s  and 
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to  take  the  advantage  of  it,  and  to  return  to  my 
native  country,  I  came  into  IScotland,  where  I 
iireeenteii  myself  before  the  government,  and 
nad  the  benefit  of  the  queen's  proclamation  al- 
lowed' fu«<  Whereupon,  my  lord,  being  ad- 
,  vised  by  some  eminent  counsel  there,  that  1  was 
MS  free  to  come  into  England  ^s  any  other  sub- 
ject ;  and  having  mv  \%ife  and  children  here,  I 
came  to  (iondon  by  Uie  way  of  Berwick. 
Therefore,  my  lord,  humbly  conceiving,  in 
these  circumstances,  that  I  am  not  guilty  of 
treason  within  the  intent  of  this  act,  I  desire  to 
be  heard  by  nrv  counsel. 

L.  C.  J.  Moit,  You  owq  you  weht  mto 
France  since  the  11th  of  December,  1638. 

Lindsay,  Yea,  mv  lord. 

L.  C.  Jn  Holt,  j'rom  what  place  did  you  go 
into  France  P  From  England  or  from  Scotland  ? 

Limdiw,  From  England. 

L.  C  J.  Mgit.  Then  ht  confesses  the  whole 
fact. 

SoL  Gen'  But,  my  lord,  be  was  there  before 
1697. 

L.  C.  J.  Holt.  You  must  agree  on  the  fact. 
He  says,  he  did  go  into  Scotland  within  the 
time  mentioned  in  that  proclamation.  And 
being  in  Scotland,  he  says,  he  did  advise  with 
some  learned  counsel,  and  they  told  him  he 
.might  safely  come  into  England.  Now,  do 
you  admit  that  he  did  go  into  Scotland  on  that 
occasion  of  the  queen's  proclamation  ? 

4'^  Gen-  My  lord,  as  tothatlact,  we  cannot 
admit  it.  There  was  no  licence  mentioned  in 
it ;  the  proclamation  gives  no  licence  to  come 
into  England,  only  a  general  pardon.  What  his 
counsel  will  make  of  it,  I  cannot  tvll. 

L.  C.  J.  Halt.  Do  you  expect  it  should  be 
proved? 

Att.  Gen,  If  he  will  shew  us  the  prodama- 
mation,  if  it  be  the  same  that  I  have,  1  will 
aUow  it. 

L.  C.  J.  Holt.  Produce  that  proclamation  ; 
look  upon  it,  it  may  be  you  will  admit  it  with- 
out any  farther  proof. 

Then  the  Proclamation  was  |)roduced,  and 
Mr.  Attorney  General  looked  on  it* 

Sir  T.  Pooii.  WiU  they  have  it  read  f 

Att.  Gen,    It  may  be  read,  if  they  desire  it 

Mr.  Willianu,  My  lord,  we  desire  it  may  be 
read. 

Sir  T.  Fcmii,  My  lord,  we  wookl  not  have  it 
looked  on  OS  a  thing  of  right  to  be  read,  with- 
out farther  proof. 

L.  C.  J.  Holt,  No,  thai  ia  of  grace,  it  is  a 
voluntary  offer  of  yours. 

Att,  Gen,  Thenlsha 
ing  of  it. 

L.  C.  J.  Holt.  Then  you  do  admit  that  to 
be  the  queen's  proclamation  for  Scotland  ? 

Att,  Gen,  Yes,  my  lord. 

Mr.  WUliami,  I  desire  to  know,  whether 
tliey  admit  the  prisoner  to  be  a  native  of  Scot- 
land f^Att,  Gem,  We  do  not  kmw  that 

L.  C.  J.  Holt.  Then  yoa  onust  prove  it,  if 
yon  think  it  material. 

Sirr.Powtf.  Ujkii,U^$^mAtNm9H' 
VOL.  XIV, 


ahall  not  oppose  the  read- 


land  into  France,  and  returned  from  France 
into  England  again. 

L.  C.  J.  Holt,  He  mustbq  taken  for  a  native 
of  England,  unless  he  can  prove  the  contrary.* 

Mr.  Williams,  My  lord,  shall  we  first  read 
the  proclamation,  or  prove  him  a  native  of 
Scotland? 

(i.  C.  J.  Jfolt.  Read  the  Pfochtmation  first. 

Then  the  clerk  read  the  Proclamation. 

A  Proclamation  of  iNDEBixmr. 

«  Akns  R, 
'*  Anne  by  the  grace  of  God,  queen  of  Scot- 
land, l^ngland,  France,  and  Irelaud,  defender  of 
the  ^b,  &c.    To  ail  and  sundry  oqr  good  sub- 
jects, to  whom  these  presents  do  or  may  con- 
cern, greeting.     Forasmuch  as  it  lias  been, 
and  is,  our  constant  resolutiiin  and  <h!sign  to 
establish  the  peace,  and  promote  the  welfare  of 
our  people ;    not  only  by  prucurioj^  the  equal 
and  impartial  administration  of  justice,  but  also 
by  sgych  a  mixture  of  the  benign  influences  of 
oi^r  goodness  and  clemenoy,  as  may  best  com- 
pose all  distempers,  and  give  a  just  assurance 
against  aU  fears  and  jealousies :  and  for  that 
effect,  we  being  desirous  to  complete  the  indul- 
gence tliat  hitherto  we  have  shewed,  and  to 
reclaim  even  such  offenders  as  might  justly 
have  expected  the  deserved  effects  of  our  dis- 
pleasure.   And  that,   fur  time   to  come,  w« 
may  by  a  gracious  pardon  and  act  of  oblivion, 
establish  nrm  Pf  ^ce  and  concord  amongst  all 
our  subjects.    Therefore  we,  of  certain  know- 
ledge, and  by  virtue  of  our  sovereign  power 
and  authority,  pardon,  remit,  indemnify,  and 
for  ever  acquit,  all  and  every  one  of  our  sub- 
jects, of  all  crimes  of  perduellion,  rebellion, 
treason,  concealing  of  treason,  harbouring,  re« 
ceipt,  supplying,  corresponding  and  intercom- 
muning  with  rebels,  and  declared  enemies,  the 
impogniuff  the  dignity  and  the  authority  of  tha 
estates  of  parliament,  and  all  other  kinds  of 
treason  or  lese-maiesty,  whether  common  or 
statutory,  and  of  all  crimes  of  lesing- making, 
whether  to  as  of  our  subjects,  or  to  our  subjects 
of  us,  depraving  or  misconstruing  our  laws, 
or  any  or  our  proceed inga,  or  misrepresenting 
or  slandering  us  or  our  proceedings  in  any 
sort ;  and  aU  breaches  or  anuses  of,  or  malver- 
sations in  public  trusts,  with  all  other  crimes, 
delinquencies  or  transgressiona  of  whatsoever 
nature  or  quality,  committed,  actjed  or  done  by 
any  of  her  subjects  by  word  or  writ,  or  incurred 
by  any  other  act  either  by  commission  or  omis- 
sion, preceding  the  date  of  these  presents,  and 
which  directly  or  indirectly  are,  or  may  import 
the  contravention  of  any  law  or  act  of  parlia- 
meat,  cualom  or  constitution  of  that  our  an- 
cient kingdom ;  and  that  in  so  far  as  the  same 
may  infer  any  pain  or  punishment  against  any 
of  onr  solgccts,  either  in  their  lives,  fortunes^ 
,  fime  or  reputation.    All  which  we,  by 


•  See  East's  Pleas  of  the  Crown,  chap.  S, 
a.  3,  sad  the  Case  of  JEuatm  Macdonald  in 
thit  CoUectioBi  a.  d.  1747,  there  refeircd  to, 
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▼iitiM  of  our  royal  power  aod  aotlioritj  ifore- 
■aid,  will,  di^lai'e,  and  ordam  tn  he  hereby  \mr- 
doned,  ai'quitttMl,  and  indeinnitied,  and  put  in 
perpetual  oIiIiviod  ;    and  that  thii  i;<;Deral  |)ar- 
don  and  indemnity  shall  be  aa  falid  and  elfec- 
tual  lu  all  our  subjects  for  their  exoneration  and 
discharpff  of  all  pains  and  punishuients,  as  if 
everv  purtirular  crime,  offence,  dehnquency,  or 
mi84reineaiior,  were  here  set  down,   and  as  if 
remissions,  under  our  ^reat  seal,  were  past  and 
granted  for  the  same,  wherewith  we  for  our- 
telres  and  suocesson)  dispenite  for  ever.     Like 
ms   we    hereby    prohibit  and    dischariire  any- 
of  our  ministers  or  jud{^  to  call  in  question,  or 
procee«l  aij^inst  any  of  our  said  subjects  for  the 
said  crimes,  and  their  crimes  and  punishments 
in  any  time  comini^ ;  declaring  and  ordaining 
this  our  general  pardon  and  mdemoity  to  be 
interpreted  and  understood  in  the  most  benign, 
ftTourable  and  comprehensive  sense  the  same 
can  admit,  for  the  security  of  our  subjects.  Ex- 
cepting always  forth  and  from  this  general 
pardon  and  indemnity,  all  fore-faultorea,  and 
aentencea  and  dooms  thereof,  and  all  pecanial 
fines  and  unlaws  already  paid  or  trantactod ; 
mnd  but  prejudice  to  tis,  or  these  commissioned 
hj  us,  to  call  all  collectors  and  other  intromit- 
ters  with  public  money,  to  give  account  of  their 
intermissions,  and  to  make  payment  of  what 
shall  be  found  due  by  their  intermissions.    And 
farther  excepting,  all  manslaughters,  mnrderB, 
•saassinations,  witchcratls,  fire,,  raisings,  de- 
predations, robberies,  rapes,  spulzies,  thefts, 
Bousebreakiugs,mutilations,  adulteries,  hiaspbe- 
inies,  and  delinquencies  of  immorality.    All 
which  crimes,  and  those  guilty  thereof,  are  no 
wa^s  to  be  comprehendnl  in,  or  hare  any  be- 
neht  by  this  our  pardon  and  indemnity  as  the 
aaid  crimes  excepted.    Aud  lastly,  to  the  end 
all  our  goo«l  subjects  may  have  notice  of  our 
royal  wilt  and  pleasure,  we  do  hereby  command 
our  Lion  king  at  arms,  and  bis  brethren,  he- 
raulds,  pursivants,  and  messengers  at  arms,  to 
make  (lite  publication  Hereof  at  the  nuirket- 
crosx  of  Edinburgh  ;  tor  all  which  these  pre- 
■enls  shall  be  a  sufficient  warraut.    Given  at 
onr  court  at  8t.  James's,  March  16th,  1702-S, 
and  of  our  reign  the  aecond  vear.— By  her 
■lajesty's  command.  QuEENSBEiutr.'' 

**  God  siTethe  Qim£N." 

Mr.  Raymond,    Look  on  the  backside. 

Att.  Gen.  What  is  that? 

Mr.  Raymond.  A  certificate  from  the  duke  of 
Queensberry,  secretary  of  state  of  Scotland, 
that  it  is  a  tme  copy. 

Ait.  Gen.  We  admit  it 

Mr.  WiUiams.  Then,  my  lord,  it  is  insisted 
on  that  we  should  prore  the  prisoner  a  natif  e 
of  Scotland. 

Att,  Gen.  If  you  think  it  material  you  may 
prove  it. 

L.  C.  J.  Holt.  They  did  think  it  material, 
aud  therefore  made  it  a  part  of  their  case. 

Mr.  WilUamt,  Call  James  Grey,  esq.  (Who 
appeared  and  was  sworn.)  Sir,  do  you  know  the 
prisoQCf  at  the  bar  f^^Grey.  Yci. 


Mr.  Wiif tarns.  What  countryman  is  beP 
Grey.  Always  reputed  of  Scotland.     I  have 
known  him  this  UO  years,  and  he  was  always 
reputed  m>. 

L.  O.  .1.  HoU.  Have  you  known  him  3^ 
years  in  England  P 

Grey.  Yes,  my  lord,  in  England ;  not  in 
Scotland. 

Sot.  Gen.  Have  you  had  any  correspoodenot 
with  himP 

Grey.  No,  Sir,  no  great  correspondence.  In 
kintif  James's  time  he  was  secretary  to  the  lord 
M^'lfort. 

Mr.  WiUiams.  What  countryman  was  ho 
reputed  then? — Greif.   A  Scotchman. 

L.  C.  J.  Holt.  Ditl  vou  know  his  family  ? 

Grey.  No,  I  have  always  been  in  England  ; 
I  did  not  know  his  family. 

Mr.  WiUiams.  We  have  another  evidoK^. 

L.  C.  J.  Holt.  You  must  bring  better  proof 
than  this,  or  else  it  will  not  do. 

Mr.  Williams.  Call  Mr.  Tnimbal.  (Who  ap- 
peared,  and  was  sworn.)  Mr.  Tnimbal,  do  yoa 
know  the  prisoner  at  the  bar  f^^Trumbal,  Yes. 

Mr.  Williams.  How  long  have  you  known 
him  ? 

Tmmbal,  I  have  known  bim  these  twenty 
years. 

Mr.  WilUams.  What  countryman  did  yoa 
always  reckon  him  ? 

Trumbal.     A  Scotchman. 

L.  C.  J.  Holt.   How  do  you  know  tbstf 

TrumbaL  He  has  always  been  reputed  so. 
He  dealt  in  wine  with  one  that  I  knew,  and  so  I 
came  to  know  him. 

Mr.  WiUiams.  Did  you  know  him  in  Scot- 
land ?—!ZViiffi6a/.  No. 

Att.  Gen.  Have  you  known  him  any  whom 
but  in  England  P 

Trumbal.  No ;  but  he  has  been  reputed  m 
Scotchman  that  dealt  in  wine.  He  had  always 
the  repute  of  an  honest  man. 

Mr.  WilUams.  Call  Chariea  Canair.  (Wlw 
appeared.) 

Att.  Gen.  You  should  bring  your  witnesses 
into  the  court.    What  is  your  name.  Sir  ? 

Canair.  Charles  Canair. 

Mr.  Williams.  How  long  have  yoa  known 
the  prisoner  ? 

Canair.  Ever  since  I  was  a  child. 

Mr.  Williams.  Where  did  you  know  him  f 

Canair.  In  Scotland  1  remember  him  firom  a 
child. 

L.  C.  J.  HoU.  And  you  know  him  to  bn? e 
been  a  native  of  Scotland  P 

Canair.  Yes,  my  lord,  of  Dundee,  in  ScoIUumL 

L.  C.  J.  Holt,  Did  you  know  any  <rt'kis  re- 
lations P 

Canair.  Yes,  my  lord ;  bis  iatbsr  was  of 
Dundee,  in  Scotland. 

Mr.  Williams,  My  lord,  we  bsvo  sooMthiiy 
farther  to  prove. 

L.C.f.HoU.  Wbstisitr 

BIr.  Wiliimiu.  Hiat  the  prisoner  wsssUowsA. 
the  benefit  of  thia  prodamation  in  '^''^^thI  ^ 
and  we  beg  leave  to  sa^,  this  fact,  wbidi  is  I 
charged  against  bimy  m  already  paidaoad. 
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Att,  Gen.  That  pardon  baa  influence  in  Scot- 
laud,  not  in  England.  *^ 

L.  C.  J.  Hoit.  Then  yon  admit  also  that  the 
prisoner  bad  tbe  benefit  of  this  proclamation 
allowed  him  in  Scotland  ? 

Ati.  Gen.  I  know  nothing  of  that. 

L.  C.  J.  HoU,  Now  go  on,  and  state  your 
case. 

Mr.  Williams.  My  lord,  Mr.  Attorney  Ge- 
neral is  not  pleased  to  admit  we  had  the  benefit 
of  tbe  proclamation  allowed  us  in  Scotland. 

Alt.  Gen  They  insist  on  what  I  know  no- 
thing of ;  if  they  think  they  can  have  any 
benefit  by  it  they  may  prove  iL 

Mr.  Kuytnoni:  We  haTe  done  our  endeavour 
to  have  the  secretary  of  state  of  Scotland  ap- 
pear here,  but  I  do  not  know  whether  he  has 
done  us  the  favour.  We  have  tbe  certificate 
under  his  hand? 

L.  C.  J.  HoU.  Ts  it  the  same  hand  ? 

Att.  Gen.  My  lord,  he  asserts  that  certifi- 
cate, but  we  know  not  whether  it  be  true. 

L.  C.  J.  Holt.    Then  that  must  be  proved. 

Mr.  Raymond.    Call  Thomas    Bruce,    esq. 

S^Vhu  appeared  and  was  sworn.)  Mr.  Bruce, 
oyou  know  the  prisoner,  and  whether  he  bad 
benefit  of  tbe  pardon  in  Scotland  ? 

Bruce.  I  know  very  little  of  him.  I  know 
he  was  at  Edinburgh  last  summer,  and  wa6 
under  confinement  there,  and  under  examina- 
tion several  times :  but  after  some  days  he  was 
at  liberty  again.    That  is  all  that  1  know. 

Mr.  Raymond.  Was  he  not  at  liberty  by 
leave  of  the  govern  ment  ? 

Bruce.  It  was  so  believed. 

Att.  Gen.  Can  you  tell  when  he  came  back 
to  Scotland  ? 

Bruce.  No,  Sir.  He  was  in  custody  about 
July  last. 

Att.  Gen.  Can  you  be  particular  to  the  time? 
Was  it  in  June  or  July  ? 

Bruce.  1  cannot  be  positive ;  it  was  in  the 
time  when  the  parliament  sate.  1  never  was  in 
his  company. 

Mr.  Raymond.   Call  Mr.  Southerland. 

Att.  Gen.  I  know  not  why  we  should  trou- 
ble the  court  with  this.  What  signifies  the 
pardon  ? 

L.  C.  J.  Holt.  Let  them  make  what  use  ih^y 
•an  of  it. 

Att.  Gen.  Sir,  what  is  your  name  f 

Southerland.    Southerland. 

Mr.  Raymond.  Do  you  know  any  thing  of 
the  prisoner's  havinuf  any  benefit  allowed  him 
of  the  Scotch  pardon  ? 

Southerland.  I  heard  he  had  surrendered  to 
tbe  government. 

Mr.  Rsymond.  Was  he  discharged  by  the 
government .'' 

Southerland,  Yes,  it  was  generally  reported 
«o. 

Att.  Gen.  What  time  was  that,  Sir  T 

Southerland.  In  June  or  July  last  summer. 

Att.  Gen.  Was  be  there  tbe  S7th  of  July,  or 
before? 

Southerland.  I  cannot  be  positive. 

nt^Raymmd.  CtU  Dr.  HuttOB.  O^lio  ap- 


peared.) Doctor,  what  do  you  know  of  tbe 
prisoner's  having  the  benefit  of  tbe  Scotch  par- 
don, and  its  being  allowed  him  by  tbe  govern- 
ment? 

Dr.  Hutton.  I  was,  in  September,  at  Edin- 
burgh, and  there  1  saw  Mr.  Lindsay,  at  tbe 
Queen's- head,  with  the  attorney-general.  He 
had  been  examined  about  some  letters,  (as  I 
heard  say)  that  had  been  directed  to  him.  And 
there  I  heard  sir  John  Stuart  tell  him,  the 
council  had  set  him  free.  And  1  met  him  af- 
terwards at  hberty,  and  it  was  done  upon  the 
proclamation  of  indemnity. 

Mr.  Williams.  What  religion  is  he  reputed  off 

Dr.  Hutton.  I  know  not  that.  But  I  have 
known  him  six- and- twenty  years,  and  I  heard 
him  tell  sir  James  Stuart  (who  asked  him  why 
he  came  away  from  France)  because  be  would 
not  be  a  Papist,  and  he  said,  he  had  rather  go  to 
the  gallows  than  return  again. 

Mr.  Williams.  What  is  his  temper  ?  Is  he  a 
quiet  man  in  relation  to  the  government ;  or 
of  a  turbulent  tem|>er  ? 

Dr.  Hutton.  1  have  always  known  him  a 
fair,  peaceable,  friendly  man 

Mr.  Raymond,  Doctor,  I  would  ask  yoa 
one  question  ;  whether  }mi  have  any  law  in 
Scotland  that  prohibits  going  into  France? 

Dr.  Hutton.  I  do  not  know.  1  know  se« 
veral  persons  that  came  from  France  to  Scot- 
land. 

Att.  Gen.  Doctor,  you  give  him  a  fair  cha- 
racter. Can  ^ou  tell  in  nhose  service  he  was 
in  France  ? 

Dr.  Hutton.    No,  Sir;  I  cannot. 

Alt.  Gen.  What  was  his  affection  towards 
the  government? 

Dr.  Hutton.  I  know  nothing  of  that. 

Sol.  Gen.  When  did  he  ri'turuinto  Scotland? 
Was  it  More  or  after  the  27tli  of  Jul^  ? 

Dr.  Hutton.  I  do  not  know. 

Mr.  Ruymond.  He  came  into  England  in 
September  last,  after  he  hud  his  pardon.  We 
say  he  came  through  Northumberland,  and 
other  |>laces  hither,  and  in  this  county  he  was 
taken. 

Lindsay.  I  was  taken  no  where,  but  sur- 
rendered mvseif  to  sir  Charles  Hedges. 

Mr.  Wiuiams.  The  tact  is,  that  he  came 
from  Scotland,  thrtmgh  Northuinl>erl.-.nd,  dec. 
and  so  into  Middlesex,  and  surrendereil  him- 
self; so  that  Northumberland  was  the  first 
county  of  England  thai  the  prisoner  came  into, 
after  his  leaving  Scotland ;  and  so  that  tbe 
treason,  if  any,  was  committed  there,  and  we 
insist  that  the  arraignment  and  trial  ought  to 
be  there. 

L.  C.  J.  Holt.  If  you  insist  upon  it,  that  the 
treason  committed,  was  in  North umberiand, 
then  you  must  prove  it. 

Mr.  Williams.  My  lord,  with  submission, 
though  the  fact  being  that  Northumberland  was 
the  nrst  county  of  England  that  he  came  into, 
yet  it  may  be  difficult  to  ua  to  prove  it ;  bnt 
with  submission,  it  may  not  be  absolutely  ne- 
cessary for  us  to  prove,  that  Northumberland 
wu  tbe  fint  county,  in  regard  that  your  kwd- 
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•hip  will  take  notice  that  Middlesex  cannot  be 
Che  first  county,  it  beincj^  impossible  to  come 
ftom  (Scotland  mto  Middlesex  without  bein^  in 
other  counties  before ;  and  the  indictment 
ou^ht  to  hafe  been  in  tlie  first  county  of 
JEngland  he  came  into. 

Att.  Gen,  My  lord,  we  indict  him  where  we 
find  him. 

Mr.  llaymond.  We  can  prore  that  he  came 
first  to  Berwick,  then  through  Northumberland, 
before  he  came  into  Middlesex. 

L.  C  J.  Holt.  Ifyoucan,  do. 

Mr.  R.iymo?id,  Dr.  llutton,  do  yon  know 
H'herc  lie  came  first  into  England,  and  which 
way  he  cnme  hitiicr? 

^  Dr.  Hut  ton.  Nu,  indeed  ;  I  have  heard  that 
he  came  tliruu(;h  Northumberland,  &c. 

Mr.  Rai/mond,  Did  you  lend  him  your 
horse  ? 

Dr.  Hut  ton  No,  Sir ;  hut  a  friend  of  mine 
did  lend  him  his  horse. 

Mr.  Ruifinond,  Where  does  your  friend  lire? 

Dr.  Hut  ton.  At  Edinburgfh. 

Mr.  Raymond.  Did  he  come  hither  on  that 
horse  P 

Dr.  Hutton.  That  I  know  not.  lie  was 
left  there  l>y  a  friend  of  mine,  to  be  sent  intu 
Kngland  with  the  first  op^HMtunity,  and  so  he 
sent  him  by  Mr.  Lindsay. 

BIr.  Raymond.  Did  he  make  use  of  that 
horse  a!)  the  way  ? 

Dr.  Hutton.  I  know  not  that. 

Mr.  Williams.  My  lord,  I  am,  by  your 
lordship*s  permission,  of  counsel  for  the' pri- 
soner :  and  1  hope  this  free  anil  innfenuous  con- 
fcsbion,  wliich  he  has  now  made  at  the  bar,  being 
the  very  same  which  he  before  made  at  his  ar- 
raipiment ;  and  being  the  very  same  confessiou 
which  he  made  before  the  secretary  of  state, 
ami  otliers,  before  whom  the  prisoner  was  exa- 
mined, \\\\\  be  taken  and  weierliedby  the  court 
ns  a  good  ai-gumcut  of  the  sincerity  of  this  un- 
fortunate gentleman ;  and  that  \\e  designs  in 
his  trial  to  put  your  lortlsliip  to  as  little  trouble 
as  pussible.  My  lord,  it  has  l»ten  proved  that  he 
is  a  native  of  Scotland,  and  he  always  has  been 
<5ftfae  Protestant  religion,  lie  has  Wen  indeed 
in  France,  but  finding  he  could  not  enjoy  his 
religion  there,  be  was  resolved  by  the  first  op- 
portunity to  endeavour  to  gain  a  licence  from 
the  government  for  his  return  into  bis  own 
country.  In  the  mean  time  comes  out  her 
majesty's  gracious  proclamation  of  indemnity. 
That  proclamation  was  proclaimed  in  a  public 
manner,  by  all  her  majesty's  heralds,  at  the 
narketrcro^at  Edinburgh,  and  it  has  very  ex- 
tensive words  in  it,  pardoning  all  treasons, 
felonies,  &c.  all  crimes  and  misdemeanors  what- 
soever. My  lord,  in  confidence  of  this  her  ma- 
jes^  's  royal  proclamation,  we  came  from  France 
to  Scotland,  and  there  claimed,  and  were  al- 
lowed by  that  government,  the  benefit  of  the 
queen's  mercy.  AfUrwards  having  been  ad- 
▼ised  by  the  most  eminent  advocates  and  coun- 
sel of  Scotland,  tliat  by  this  proclamation  we 
were  rendered  in  every  respect  as  a  free  subject, 
and  luight  with  safety  come  from  thenot  to 


England ;  we  teciNilin^ly  came  from  tfaettce 
hither ;  but  all  this  whde  we  paid  all  the  due 
submission  and  rtgu6  that  could  be,  as  well 
to  the  law  as  to  the  government ;  fbr  we  came 
from  France  unto  the  Hague,  and  we  there  at' 
tended  upon  her  maiesty's  envoy,  Mr.  Stan- 
hope, and  acquainted  him  with  our  intentiens 
of  returning  home.  Immediately  upon  onr 
return  into  Scotland,  we  voluntarily  came  be- 
fore the  chief  commissioner  and  luagiBtiales 
there;  who,  upon  our  chkim,  were  pleased,  st 
length,  to  allow  us  the  benefit  of  her  anajesty  *s 
royal  proclamation  and  pardon ;  snd  wben 
we  were  in  England,  on  the  first  notice  ef  a 
warrant  against  us,  we  ofour  own  accord  wshed 
on  the  secreUry  of  state,  sir  Charles  Hedges^  and 
he  liap|»ening  not  to  be  then  at  leisure,  we  voltin» 
tartly  attended  upon  him  a  second  and  a  thiid 
time  ;  and  u|>on  our  third  attendance  ire  wef« 
committed.  And  now,  my  lords,  we  stand  in- 
dicted before  your  lordship  for  the  greatest  of 
crimes,  high- treason.  My  lord,  as  to  the 
statute  U|»on  which  we  were  indicted,  tboHgli 
some  part  of  it,  without  doubt,  was  rtot  oblr 
very  reasonable  but  absolutely  necessary.  1 
mean  that  part  of  it  which  was  for  the  pi  csei  v« 
ation  of  his  laic  majesty's  person  and  goTcrn* 
ment;  yet  as  to  that  part  of  it  upon  which  we 
arv  indicted,  it  seems,  with  great  submission,  a 
severe  law.  That  the  bare  returning  into  out 
native  countrj',  when  wc  befbre  were  convict* 
ed  of  no  crime,  or  guilty,  at  most,  bat  of  a  fmm 
contempt,  in  going  out  of  the  qacen%  dotau- 
nions  without  licence ;  that  this  should  lie  madft 
high-treason,  this,  with  submission^  is  some- 
what severe :  so  that  in  respect  of  the  severitr 
of  this  law,  besi<les  the  common  argumenls  of 
its  being  a  penal  law,  your  lordship  will  be  the 
rather  induced  to  admit  of  the  most  favonraMe 
and  merciful  construction  to  every  nart  and 
clause  of  this  act,  that  it  will  bear.  My  Iwd, 
we  do  humbly  insist  on  the  words  of  tK  pro- 
clamation ;  and  we  take  it,  that  those  words 
do  amount  to  a  licence  to  us  to  come  inloBcol* 
land :  and  if  so,  then  we  are  not  guilty  withia 
this  act  of  parliament,  of  coming  to  the  qnecn's 
dominions  without  licence.  And  we  like« 
wise  further  insist,  that  one  that  has  theqacenH 
licence  to  come  into  Scotland,  may,  without 
any  further  licence,  come  into  England  t 
beg  your  lordship's  leave  to  read  that  part  of 
the  pntclamatioo,  which  we  chiefly  insist  oo. 
Tlie  proclamation  pardons  all  treasou,  and  all 
corresfionding  and  intercommuning  with  i^ 
liels.  or  declared  enenxes  of  the  queen.  My 
loid,  it  pardons  all  other  crimes,  of  what  Da- 
ture  soever.  It  pardons  any  act,  that  wmf 
infer  any  pain  or  punishment,  on  the  fives  or 
estates  of  her  majesty's  subjects.  And  it  ii 
declared  to  be  as  available  to  all  safajecta,  to 
pardon  them  all  crimes,  as  if  the  particoifef 
crime  were  named,  and  as  if  reniissioBs  under 
the  great  seal  were  passed.  And  then  her  ite* 
jesty  declares,  that  this  shall  be  taken  in  the 
most  fiivourable  and  comprehensive  sense  thai 
may  be,  for  the  security  of  the  subject.    Kosr, 

my  loidi  CakiDg  this  pvoclunatiHa  iftdiediMl 
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faTourable  and  extentire  sensp,  in  fa^oar  of  the 
prisoner  j  which  her  msjesty  has  been  pleased 
expressly  to  direct  it  ahonld  ;  with  submiifsion, 
1  tiike  it,  it  will  amount  to  a  licence  from  her 
mnjosty,  to  return  from  France  to  Scotland : 
and  wc  limnhly  take  it,  that  if  the  prisoner  did 
by  licence  come  from  France  to  fticotland,  that 
he,  afterwards  comin«^  from  ^kxuland  into  £ngf- 
land,  is  not  within  the  act. 

My  Ifird,  I  would  beg  lea^e  to  consider  what 
it  was  that  hindered  the  prisoner  from  retum- 
\\\^  from  France  to  Scotland  :  sure  it  was  his 
p^oinnr  to  France  without  licence.  Then,  when 
liiT  ninjpsty  is  f^racionsly  pleased  to  pardon 
tills  (»ft«^ncc,  we  take  it,  that  her  majesty,  by 
icmuviiifj^  the  obstacle,  dues  by  necessary  im- 
]»licntinn  ^re  leafe  to  the  prisoner  to  return  to 
^il•ntiand  a^in.  Her  majesty  is  pleased  (with 
siitiiiiidsion)  plainly  to  gife  him  this  leave,  by 
takini;^  off  that  that  nindered  his  coming. 
That  pariiament  plainly  did  take  it,  and  have 
been  pleased  to  declare  it  an  offence,  to  go 
into  France  withont  licence ;  and  have  there- 
fore been  pleased  to  punish  that  oflence  with  a 
temporary  banishment :  Bot  when  that  oflence 
is  pardoned,  when  that  banishment  is  remitted, 
then  the  prisoner  seems  at  liberty  to  return 
home:  And  that  liberty  being  given  by  the 
queen's  proclamation,  this,  with  submission, 
amounts  to  a  licence  from  the  qaeen,  for  the 
prisoner's  returning  home.  My  lord,  there  are 
many  instances,  wherein  the  king  or  queen's 
grants  or  pardons  shall  have  a  double  operation, 
for  the  lienefit  of  the  persons  upon  whom  they 
are  bestowed.  But  tnese  cases,  as  1  hnmbly 
conceive,  not  iromeiliatel^  relating  to  this  point 
now  before  your  lordship,  I  shall  not  trouble 
your  lonlship  with  citing  them.  My  lord,  if 
we,  when  in  France,  had  been  guilty  of  more 
than  what  is  charged  upon  us  in  the  indict- 
ment ;  I  mean,  bad  we  corresponded,  or  ad- 
licrc<l  to  the  queen's  declared  enemies ;  still  the 
express  wordst)fthe  proclamation  seem  plainly 
to  extend  to  us,  when  it  pardons  all  corresponcl- 
ing  and  intercommuning  with  the  queen's  de- 
clared enemies,  which  the  French  then  were, 
and  now  are.  IVIy  lord,  if  this  proclamation 
could  in  any  pait  of  it  bear  two  constructions, 
(the  one  making  for  the  prisoner,  the  other 
against  him),  the  queen  has  been  pleased  to  de- 
termine in  what  sense  it  shall  be  taken ;  in  the 
inost  lieneficial  manner  fur  the  offending  sub- 
ject. But  with  humble  submission,  would  this 
be  observing  of  her  majesty's  gracious  direc- 
tions? Instead  of  allowing  to  the  prisoner  tlie 
beneftt  of  this  proclamation,  to  make  his  very 
coming  to  $k.'0tland  to  claim  the  benefit  of  it, 
and  humbly  to  lay  hold  of  her  majesty's 
mercy  ;  to  make  this  very  act  to  amount  to  a 
crime  ;  to  make  it  the  greatest  of  crimes,  high 
treason  ?  Tliis  surely  would  be  the  very  reverse 
of  her  majesty's  most  gracious  iutentbns:  and 
yet  this,  with  submission,  would  be  the  conso- 
quenee,  if  the  prisoner's  coming  from  France 
into  Scotland  should  be  construed  to  be  treason. 
My  lonl,  I  admit  the  words  of  thisact  are,  if  any 
return  into  Eogland,  or  any  other  of  harna* 


\  jesty's  dominions,  without  a  licence  under  th« 
privy  seal,  it  shall  be  high  treason. 

Sir  T,  Povit,  But  this  is  not  a  licence  under 
the  privy  seal. 

Alt,  Uen,   The  great  stal  of  Scotland  will 
not  vacate  an  English  act. 

Mr.  Wiliiams.  Now  we  humbly  take  it,  if 
the  (pieen  is  pleased  to  bestow  her  licence  by 
any  act  or  in  any  manner  equally  notorious 
with  her  privy  seal,  it  is  sufficient,  and  within 
the  meaning  aud  equity  of  the  statute.  And 
this  proclamation  made  by  all  the  heralds  at 
arms,  at  the  most  pubhc  place  in  Edinburgh^ 
is  as  notorious,  nay  much  more  notorious  and 
public,  than  a  licence  under  the  privy  seal 
only ;  and  therefore  within  the  meanmgof  this, 
act.  Besides,  the  very  words  of  the  procla* 
mation  are,  that  it  shall  be  in  every  respect  aa 
valid  and  effectual,  as  if  it  were  under  the 
great  seal :  And  if  under  the  great  seal,  surely 
it  must  be  at  least  as  strung,  as  if  under  the 
privy-seal.  Besides  the  statute  does  not  say. 
that  the  licence  must  be  under  the  privy  .seal 
of  England.  The  words  of  the  act  are,  if  any 
return  into  England,  or  apy  other  of  her  ma« 
jesty's  dominions,  witliout  liceuce  under  the 
privy- seal,  without  saying  of  what  kingdom. 
Now,  with  submission,  it  not  being  said  what 
privy-seal,  or  of  what  kingdom ;  it  must  be  in« 
tended,  according  to  the  subject  matter,  the 
seal  of  that  kingdom  or  dominion  where  the 
licence  is  granted ;  and  that  being  Scotland^ 
the  licence  under  the  great  seal  of  Scotland  is 
sufficient:  For  it  se^ms  improper,  that  the 
seal  of  one  kingdom  should  be  made  use  of,  to 
licence  an  act  in  another  kingdom.  Now,  if  a 
licence  under  the  great  seal  of  Scotland  be  suf- 
ficient, this  proclamation  declares,  that  it  shall 
be  as  valid  as  if  it  were  under  the  great  seal : 
And  it  cannot  l)e  denied,  as  1  have  said,  but  a 
licence  under  the  great  seal  must  be  eqiiiva* 
lent  with  a  licence  under  the  privy-seal.  Be- 
sides, the  queen's  proclamation  does  not  men* 
tlon  what  great  seal,  or  of  what  kingdom; 
and  so  it  may  be  intended,  that  great  veal  that 
would  be  most  beneficial  to  the  prisoner; 
taking  it  in  its  most  favourable  sense,  as  her 
m^esty  is  pleased  to  direct  it  should  be. 

But  it  will  lie  said,  that  taking  this  to  be  a 
licence,  this  is  only  a  licence  to  come  into  Scot* 
land ;  but  the  prisoner  is  indicted  for  coming 
into  England  without  licence.  But  we  take  it, 
if  we  had  a  licence  to  come  into  any  one  of  the 

Sueen's  dominions,  and  we  first  came  into  that 
ominion  with  this  licence ;  we  cannot  then  be 
guilty  of  treason  within  this  act.  The  words 
of  the  act  make  it  treason  to  come  into  Eng- 
land, or  any  other  of  the  queen's  dominions 
withont  licence ;  so  it  is  the  same  thing  as  if  it 
said,  that  it  should  be  treason  to  come  into  the 
queen's  dominions  without  licence.  Then  if 
one  comes  into  Scotland  with  licence,  Scotland 
being  one  of  the  queen's  dominions,  the  prisoner 
cannot  be  sud  to  come  into  the  queeo*8  do- 
minioos  without  licence :  So  that  dy  this  li- 
cence the  prisoner  is  wholly  out  of  the  act. 
Thia  aet,  ^rith  aiibimMhm>  mim  operate  and 
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take  its  efr^st  upon  the  first  step  made  from 
France  iuto  aiiy  of  the  queen's  lioininions ;  so 
that  if  the  prisoner  be  (jfuilty  of  hip;h-treason 
within  the  act,  it  must  be  when  he  made  his 
first  step  from  France  into  ^k:otlanll :  But 
that  being  made  lawful,  hy  the  proclamation 
amonntinjif  (as  we  say)  to  a  licence ;  it  caunot 
be  afterwards  treason,  fur  the  prisoner  to  come 
into  England.  Take  it,  that  the  prisoner  had 
bad  her  majesty  *s  licence  to  come  from  France 
into  Eni^land;  and  accordingly  the  prisoner 
comes  into  England,  and  afterwards  g<»es  iuto 
Scotland  ;  had  this  been  treason  ?  SSnrely  nut. 
Take  it,  that  a  man  within  this  act  returns  fruin 
France  into  England  without  licence,  aud  is 
panloned,  aud  he  afierM^ards  goes  into  Sci»t- 
land  ;  would  this  have  been  a  now  treason,  for 
which  the  man  that  was  before  p.irdouod  must 
lose  his  life?  We  humbly'  lakeit^  that  it  '.vould  ; 
not 

Besides  ^'i^h  subiiiissinn,  this  proclamation 
amounts  to  a  pardon  of  the  treason,  though  it  lio 
before  the  prisoner  returned  to  any  of  the 
queen*s  donunious.  And  if  it  apjieais  to  your 
lordship,  that  the  prisoner  is  pardoned,  though 
we  have  nut  pleaded  it,  your  lordship  will  not 
be  pleased  to  suiTer  the  greatest  of  puuishments 
to  ne  inflicted  on  any  that  your  lordship  per- 
ceives are  entitled  to' her  miyesty^s  mercy,  or 
on  any  that  are  so  much  as  within  her  majesty's 
intentions  of  being  pardoned .  Besides,  another 
consequence  of  the  prisoner's  being  panloned, 
is,  that  then  if  he  oe  pardoned,  he  is  a  free 
■uliject,  and  has  liberty  to  go  any  where,  and 
into  any  of  the  queen's  dominions.  My  lord, 
as  to  this  point,  whether  the  treason  ble  par- 
doned, it  is  necessary  I  with  humble  submission, 
to  consider  what  makes  this  treason.  It  is  the 
going  into  France  without  licence,  and  re- 
turning home  without  licence:  It  is  both 
joined  together  make  the  treason  ;  and  the  one 
without  the  other  does  not  make  the  treason. 
Had  not  the  prisoner  gone  into  France  without 
licence,  his  returning  i«ithout  licence  would 
not  have  amounted  to  treason :  80  that  the 
going  iuto  France,  is  the  foundation  of  the 
treason.  And  1  liumblv  take  it,  that  this 
act  of  parliament  has  made  the  bare  going  into 
France  without  licence,  an  offence ;  and  has 
punishefl  it  as  such,  by  banishment  during  the 
queen's  pleasure:  80  that  the  prisoner,  from 
tne  time  lie  went  into  France  without  licence, 
was  an  offender,  and  consequently  capable  of  a 
pardon.  80,  with  submission,  it  is  plain,  tliere 
were  some  things  on  which  the  pardon  might 
operate^  though  the  pardon  was  before  the  pri- 
soner's landing  in  Scotland.  Then  taking  it, 
that  the  prisoner's  going  into  France  without 
Lcence  was  an  offence,  and  the  original  foun- 
dation of  the  treason;  this  original  offence  is, 
with  submission,  pardoned  by  the  proclamation, 
by  the  pardon  of  all  crimes  and  misdemeanors, 
of  what  nature  soever.  And  if  the  original 
offence  be  pardoned,  all  the  consequences,  all 
the  dependencies  imon  that  offence,  all  that 
ensues  upon  that  ofience  are,  with  submission, 
at  the  idine  time  pardontd.    This,  my  lord. 


seems  to  lie  proved  by  Cole's  case,  Plowd.  40], 
Hliere,  at\er  one  had  feloniously  wounded 
another,  then  comes  a  pardon  ul  all  crimes 
ami  misdemeanors;  and  alWwards  the  |>arty 
wounded  dies.  The  original  misdemeauor  being 
pardoned,  all  that  ensues  upon  it  is  pardon- 
eil ;  and  consequently  the  mnrdsr  is  pardoned, 
by  the  pardon  only  ol  all  misdemeanors.  Now 
in  our  caw  it  is  plain,  the  original  ofience  is  ^« 
ing  into  France  witliout  licence ;  and  that  being 
panlone<l,  all  that  ensues  upou  that  oflfenoe,  a& 
the  dependences  upon  that  ofience,  according 
to  the  express  words  of  that  case,  are  pardoned 
also:  And  therefore,  the  returning  into  the 
queen's  dominions  without  licence,  being  ouly 
a  coiiscqueut  and  a  dependent  upon  tbe  icoiag 
into  France  without  licence,  is  [lardooed  alse. 
Besides,  my  lord,  so  favourable  a  oonstroction 
does  the  law  make  upon  acts  of  mercy,  that 
when  the  crown  pardons  any  crime,  the  pardsa 
restores  the  man  in  such  a  manner,  as  if  the 
offence  had  never  been  committeil.  And  ooo- 
scquently,  afler  this  pardon  it  is  the  same  thing 
as  if  the  prisoner  had  never  gone  into  Francs 
without  licence ;  and  if  the  prisoner  had  net sr 
gone  into  France  witliout  licence,  it  is  plsin 
his  coming  home  without  licence  would  asc 
have  been  treason. 

In  Hob.  81.  Cuddington  v.  Wilkina^if  a  man 
commits  a  tbei\,  and  is  pardoned ;  if  aftemauls 
he  is  called  thief,  an  action  liM,  though  be  is 
called  so  by  one  that  had  no  notice  of  the  par* 
don  ;  lor  that  after  the  pardon,  it  is  as  if  he  had 
never  been  guilty  of  theft.  There  b  likeviM 
another  case  put  there,  which  seems  noch 
stronger  than  the  prisoner's  case;  whicb  is 
this :  If  an  appeal  of  fielony  be  brought  against 
a  man  and  the  defendant  prays  trial  by  hauls; 
the  plaintiff  counterpleads  the  bsttle,  by  say- 
ing, that  the  defendant,  when  commiued  is 
prison  fur  his  felony,  broke  the  prison,  and  is 
escaped ;  w  hich  is  a  presumption  of  guilt,  aad 
so  takes  ofi"  the  trial  by  battle;  yet  it  is  ad- 
judged, that  when  the  king  pardons  the  breMh 
of  prison,  this  restores  the  defendant  to  his  trisl 
by  battle,  and  it  is  then  as  if  the  defendant  had 
not  broken  the  prison  at  all.  Yet  in  this  OMi 
it  might  have  been  objected,  that  though  lbs 
king  has  pardoned  the  breach  of  prison,  thoogb 
the  prosecution  or  punishment  for  breach  sf 
prison  is  |iardoned,  yet  the  collateral  effect  sf 
It,  which  is  the  presumption  of  guilt  npon  ihs 
party's  flight,  might  remain ;  especially  as  is 
the  ap|»ellaiit,  whose  suit  (according  io  the  ge- 
neral rule)  the  king's  pardon  caunot  influenofc 
Yet  here  it  is  adju«lged,  that  eren  as  to  tbe  ap- 
pellant, the  kiiig's  pardon  of  the  breach  sf 
prinon,  makes  it  as  if  the  party  had  never  bans 
guilty  of  it.  Now  thia  is  stronger  than  Iha 
prisoner's  case;  for  in  the  prisoner's  case,  Iha 
queen's  pardon  is  onl}'  made  use  of,  to  picvcat 
her  own  prosecution,  and  not  the  suit  of  any 
appellant.  Therefore  in  tbe  preaent  case,  tba 
proclamation  pardoning  all  misdemeanors,  par- 
dons the  offence  of  going  into  France  withsol 
licence :  And  that  l^ing  pardoned,  it  is  as  if 
the  prisoner  had  MTflr  gone  into  FkuM  witbool 
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licence;  and  withont  this,  the  bare  return 
without  licence  vritl  not  amount  to  treason.  So 
that,  with  siibmisiion,  we  take  this  proclnma- 
tion  to  be  a  hccnce  t*  the  prisoner  to  return 
into  the  queen's  dominions.  Nay,  we  take  it 
to  he  a  pardon  even  of  the  treason  of  which  be 
stands  indicted. 

Besides,  1  would  humblj  be^  leafe  to  offer 
to  your  lordship's  consideration,  whether  a 
^ScoU'hlnan,  that  was  not  in  Enc^land  at  the 
time  of  the  making  of  this  act  of  parliament, 
he  witliiii  the  meanins^  of  this  act.  The  act 
says,  if  any  of  his  majesty's  subjects  shall 
;^  into  France  without  licence,  if  he  re- 
turn without  licence,  it  is  treason.  I  do  not 
pretend  to  call  in  question  Calvin's  case, 
which  was  (at  that  time  at  least)  a  rery  con- 
venient resolution.  I  do  not  deny,  but  a  na- 
tural-born subject  of  Scotland  is,  as  to  many 
purpojies,  a  natural-bom  subject  of  £ni(1andf. 
liut  uiiether  (upon  the  construction  of  so  very 
penal  a  law  as  this  is)  a  Scotchman  is  within 
the  meaning  of  this  law,  is  the  only  question.  , 
Now,  with  submission,  when  the  act  says,  if 
any  of  his  majesty's  subjects  shall  go  into 
France  without  licence,  tnis  (accofdinsf  to  a 
reasonable  construction)  shall  be  intendra  only 
of  English  subjects,  strictly  speaking,  that  is, 
those  of  England  ;  it  must  be  mtended  only  of 
such  of  bis  majesty's  subjects,  who  were  re- 

{iresented  by  the  parliament  that  made  this 
aw,  and  who  are  presumed  to  consent  to  the 
making  of  this  law ;  it  is  these  subjects  only 
tliat  mav  reasonably  be  supposed  to  have  no- 
tice of  this  law,  and  therefore  it  is  reasonable 
that  they  only  should  be  bound  by  it ;    espe- 
cially in'the  case  of  ao  severe  a  law,  where  a 
man's  life,  estate,  and  all  that  is  dear  to  a  man 
is  at  stake.    There  may  be  a  great  deal  of  dif- 
ference betwixt  an  act  of  paniament  that  pu- 
nishes a  fact  that  was  before  malum  in  «e,  and 
sin  act  which  makes  that  an  offence  which  was 
before  lawful :  E^ery  one  of  any  nation  is,  at 
his  peril,  to  abstain  from  committing  any  act 
that  is  malum  in  se ;   and  if  he  commits  such 
sin  act  in  any  country,  he  seenM  subject  to  be 
punished  according  to  the  laws  of  that  country 
"where  the  fiict  was  committed.    But  going 
into  France,  or  any  place  beyond  sea,  without 
licence,  seems  only  malum  prohibitum  by  this 
statute :  And  therefore,  when  the  act  says,  if 
siny  of  his  majesty's  subjects,  who  went  into 
France  without  licence,  shall  return  without 
licence,  they  shall  be  deemed  guilty  of  treaM)n ; 
it  shall  be  intendeil  only  of  those  of  England  ; 
such  subjects  ns,  eitlier  by  themselves  or  their 
representatives,  were  consenting  to  the  mak- 
ing of  this   law.      Therefore  I   humbly  beg 
leave  to  put  the  case,  that  if  one  of  her  ma- 
jesty's subjects  of  her  remote  plantations  (as 
Barbadoes  or  Antigua)  that  was  resident  there 
«t  the  lime  of  the  making  this  law,  should 
have  since  the  year  168tt  gone  into  France  on 
any   private  or    |iarticular    account,    without 
'licence ;  and  afterwards  should  <M»me  into  Eng- 
land ;  woukl  this  suliyect  (who^'in  all  iMtoIniM- 
lity,  knew  uolbiog  of  the  inaking  of  tliia  law) 
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be  guilty  of  high  treason,  for  eoming  into  Eng- 
land ?  Surely  this  would  be  excessive  hanl. 
Then,  if  one  resident  at  Barbadoes  or  Antigua 
at  the  time  of  the  making  of  this  act,  should 
not  be  within  this  law;  much  less  shall  a 
Scotchman  be  within  it,  in  regard  Scotland  im 
a  8e|iarate  kingdom,  that  cannot  be  bound  by 
our  acts  of  pariiaraent ;  whereas  any  of  the 
foreign  plantations  are  plainly  liable  to  ba 
bound  by  English  acts  of  parliament. 

Besides,  there  is  another  reason  from  tha 
rery  words  of  the  act,  why  a  Scotchman,  that 
was  not  resident  in  England  at  the  time  of  tha 
making  this  law,  cannot  be  intended  witbin 
the  meaning  of  the  act :  And  that  is  not  only 
because  the  act  mentions  nothing  of  Scotland ; 
but  because  the  words  of  the  act  are,  if  anj 
of  his  majesty's  subjects  who  went  into  France 
without  licence,  shall  return  into  England,  or 
any  other  of  his  majesty's  dominions,  withont 
licence,  it  is  treason.  Now  the  word  '  return' 
must  plainly  have  relation  only  to  that  country 
where  the  party  was  resident  at  the  making  of 
the  law,  or  to  the  country  that  he  left  at  the 
time  of  bis  going  towards  France.  But  it  does 
not  appear  that  the  prisoner,  who  is  a  Scotch- 
man, was  in  England  at  the  making  the  act ; 
and  he  having  b^en  proved  to  be  a  native  of 
Scotland,  must  be  intended  to  be  then  in  Scot- 
land, unless  proved  to  be  elsewhere:  And  there- 
fore the  prisoner's  coming  into  England  can 
never  be  within  the  meaning  of  the  word  re- 
turning into  England,  any  more  than  a  man 
can  be  said  to  return  to  a  place  where  he  waa 
not  before. 

There  is  another  objection  (because  I  will 
give  Mr.  Attorney  only  one  trouble)  and  that  it, 
that  this  indictment  (or  trial)  cannot  in  this  case 
be  in  Middlesex,  but  must  be  in  that  county 
where  the  prisoner  first  came,  aAer  his  leaving 
France ;  which  really  was  Northumberland,  aa 
he  came  from  Scotland  ;  or  at  least  your  lord- 
ship will  take  notice,  that  it  cannot  be  Middle- 
sex,   it  is  a  known  rule,  that  all  indictments 
and  trials  for  treasons  and  all  other  crimes, 
must  be  in  the  county  where  the  treason  waa 
committed :  and  it  is  clear  (taking  the  procla- 
mation ont  of  the  case)  that  the  treason  waa 
committed  in  that  county  which  the  prisoner 
first  came  into  after  leaving   France.     The 
treason  (taking  the  pardon  out  of  the  case)  waa 
completed  by  the  first  step  made  into  England. 
Nay,  if  the  prisoner,  immediately  afler  his  mak- 
ing his  firKt  step  into  England,  had  returned,  still 
it  had  been  a  conl\>lete  treason  ;  and  the  party 
h.id  returned  with  his  guilt  npon  him.    AnJ» 
my  lord,  I  do  not. take  it,  that  the  party  com- 
mits a  new  treason,  by  his  going  into  another 
county.     It  is  true,  it  is  said,  if  I  steal  goods  ia 
one  county,  and  carry  them  into  another,  thia 
is  felony  (thoogb  not  robbery)  in  every  connty 
where  1  curry  them  :  but  even  in  this  case,  tM 
law  (a^  I  take  it)  is  aaid  to  be  otherwise,  ia 
Fitz«  Abr.  Tit.  Coron.  Par.  194,  and  that  the 
trial  ronst  be  In  the  county  where  the  gooda 
were  first  taken.    But  Ukmg  this  to  be  lair, 
that  the  fttou  Miay  ba  triad  in  any  gf  the  aaum* 
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ticfl  where  he  carries  the  froocU  he  «toIe ;  as  I 
must  noetU  own,  the  law  is  now  allowed  so  to 
be;  yet  this  depends  upon  a  dilfereut  rea^n, 
ito  Way  aflectiD$(  the  |H'inci|)al  case.     For  the 
reason  given  of  this  case,  iu  Dyer  40,  and  7 
Coke  2,  and  Oulwer*s  case,  is,  that  the  robbery 
ur  felony  does  not  alter  the  property  of  the 
ffoods;    and  therefore,  into  whatever  county 
Uie  lelon  carries  the  gooils,  it  is  a  new  felony. 
But  there  it  is  not  that  siiecial  reason  in  the 
principal  case,  and  therefore  the  law  is  not  the 
aaiue.    Supposing  the  pruMmer  had  been  par- 
doned the  treason,  in  coming  into  the    first 
county  of  Northumberland  without  licence ; 
couki  he  afterwards  have  lieeu  punishetl  for 
treason,  fur  coining  into  the  next   adjai^cnt 
county  ?    Tbi»  would  be  a  pretty  strange  con- 
■tniction  of  multiply  in  g  treasons.  And  if  coming 
into  every  C4>unty  woulil  make  a  fue^h  treason, 
a  man  at  that  rate  may  be  brought  to  suffer  as 
a  traitor,  though  with  many  nardons  about  him. 
No  surely,  my  lord,  it  is  the  original  act  the 
law  regards ;  and  the  coming  into  a  second 
county  dues  not  make  it  a  second  treason ;  and 
therefore  we  take  it,  that  the  imlictment  or 
trial  in  this  case  cannot  be  in  Middlesex,  but 
must  be  in  North umlKfrland,  ur  such  other 
county,  which  was  the  first  county  of  England 
that  tlie  prisoner  came  into.     Upon  the  whole 
matter,  we,  with  great  submissiou,  insist,  6rst, 
that  her  majesty's  proclamation  amounts  in 
law  to  a  licence  tor  the  prisoner  to  come  from 
France  into  Scotland ;  nay,  that  it  amounts  to 
a  pardon  to  him,  even  of  his  treason  that  he  is 
now  indicted  for.     But  if  that  lie  against  us, 
we,  iu  tlie  next  place,  take  it,  that  a  Scotchman 
not  resident  in  England  at  the  time  of  the 
making  this  act,  is  not  within  the  meaning  of 
this  act.    But  if  tliat  also  be  against  us,  yet,  in 
the  next  place,  we  humbly  insi»t,  that  he  can- 
not be  indicteil  for  this  treason  in  Midilkisex, 
but  must  be  indicted  in  the  county  where  he 
first  entered  England.    And  it  is  sufficient  if 
any  one  of  these  points  are  for  us ;  and  there- 
lore  we  humbly  ho^>e  the  prisoner  shall  be  ac- 
quitted. 

Mr.  Rat^mond.  My  lord,  if  your  lordship 
plf  use,  1  would  beg  the  liberty  to  offer  a  word  or 
two  on  the  same  side  for  the  prisoner  at  the  bar. 

1  Iniinbly  apprehend,  your  lordship  expeotn 
no  a|ioliigy  fitini  us,  for  appearing*  as  counsel 
in  a  caiiKe  of  this  nature,  since  it  is  by  your 
lordship*s  permission  granted  us  in  pursuance 
of  an  act  of  |Mirliameut,  that  we  have  this 
liberty  ;  and  1  cannot  forget  what  your  lord- 
ship das  said  formerly  in  this  place  on  the  like 
OticaNiiin ;  that  it  is  aJ  lawful  for  the  gentlemen 
of  the  bar  to  be  coimsel  in  such  a  case,  and  that 
they  are  as  much  oliligeil  to  do  their  duty  fur 
their  chent  in  it,  as  iu  any  other  case  wherein 
by  law  they  are  allowed  lo  plead,  [tiee  Vol. 
13,  p.  154.] 

I  shall  therefore,  the  fact  being  agreed  on  by 
lioth  sides,  stute  it  as  a  case,  and  submit  the 
ohtiervatiuns  I  shall  make  upon  it  t9  your  l«rd- 
ihip'«  opiniwi. 

Tha  iMt  ia  B9  i99n  bat 


TriJ  of  David  Lindsay,  [  1008 

Mr.  Lind<;ay,  being  a  native  of  Scotlaail, 
came  into  Kri^:land,  and  reaided  sonie  Uma 
litre;  from  thtitce  he  went  into  France,  where 
he  continued  a  considerable  time ;  afW  he 
was  gone  into  France,  and  whilst  he  (»sm  tlwre, 
the  art  of  parliament  upon  tihich  he  uowataads 
indit'teil,  wrs  luaile.  Afterwards  the  i|ueea 
granted  a  general  pardon  and  indemnity  to  her 
subjects  in  >Scotland  for  all  treasons,  6cc,  De- 
pending u|iun  which,  Mr.  Lindsay  returned 
into  Scotland ;  and  having  lud  the  nllovranoe 
of  the  benefit  of  it  there,  he  returned  into  £ng- 
lanil,  coming  by  the  way  of  Berwick  and  Nor- 
thnnilkerlandlu  LoTidijn. 

Hy  lord,  I  shall  humbly  insist  upon  it  in  be* 
half  of  the  prisoner  at  the  bar : 

Fii-st,  that  he  is  not  comprehended  witiu 
the  words  of  this  act. 

Secondly,  that  if  he  should  be  within  the 
words,  yet  that  he  is  not  within  the  meaniag 
of  the  act. 

My  lord,  I  shall  by  no  means  pretuat 
to  arraign  the  wisdom  or  jiuUice  of  the  lav- 
makers  in  making  this  act,  which,  iloubtleM^ 
was  founded  on  great  reason,  nnd  was  very 
necessary  for  the  preserfation  of  hia  laM 
maiesty*s  pirson  and  gOTernment.  But  kl 
it  be  never  so  wise,  never  ao  junl,  or  mtfm 
BO  necessary,  yet,  with  great  sobmiaaioD,  it 
is  a  very  penal  law ;  partly,  becaiuie  it  has  a 
retrosfieci,  and  makes  that  fed  on  ojcpfift 
which  was  none  at  the  time  when  it  wm  dsat 
(fi»r  liefmie  this  act,  it  was  lawful  for  any  oae 
to  have  gone  into  France,  between  the  lllh  if 
December,  lOUa,  and  the  time  of  the  laoclaia- 
ing  war  with  France).  But  priuci|fnlly  b^ 
cause  it  makes  the  offender  againat  it  a  trainr, 
therefore  it  must  be  ezpounded  ocoonUiNf  t* 
those  strict  rules  of  ounstruction  the  lev  hi 
ap[Miinted  fur  other  peiwd  aiatutee«  ondaHt 
never  be  extended  by  equity  beyond  thelsttr. 

My  bird,  as  to  the  penning  of  Ihinact,! 
must*  observe,  there  is  not  one  word  in  it  rf 
Scotland,  or  tlie  aubjecta  of  Scotland,  in  u- 
press  terms. 

The  question  then  will  be,  what  other  wmk 
in  it  can  extend  to  Mr.  Lindsay 'a  beiafp  a  Miivc 
of  Scotkuid  ?  The  moat  comprebeaaive  wwb 
seem  to  be  tliese  at  the  beginning  of  the  eoaEt- 
ing|iart;  *  If  any  of  her  majesty 'a  Mkf/Ht^ 
who  have,  Ace* 

I  nm^t  beg  leave  to  insist  upon  it,  that  lb. 
Lindsay  cannot  be  called  one  of  hta  lale  ■!- 
jest} *s subjects  within  this  aqt.     I  do  agne  le 
was  the  lale  king's  sulijiect,  as  king  rfffJmtlaiW. 
but  not  as  king  of  England ;  iiut  this 
made  in  England  by  I  lie  fiegliab  ^ 
and  using  the  word  sohjects,  muat'meaa 
subjects  as  that  parliament  were  able  to  eyift; 
which  are  only  the  SMiijeots  of  IJOfflaadi  or  tkf 
dominionift  de|iendingeu  thecrowq  of  fingtui; 
but  u(»t  the  subjects  Qf  Hootlaad^  whioh  ia  adi^ 
tinct  dominion  f  ivm  luiglaad. 

The  king  of  England  baa  a  donble  politic 
capacity  in  him,  one  as  king  of  Eng^leed,  ihi 
Other  as  king  of  8ootlani| ;  (he  tmm  aaiioaa  m 
abaolatalj  diitiae^  aad  la  wa  4hi  km  ^ 
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which  they  areret|{ecirTely  ffovenied :  if  there- 
fore the  king,  as  kioy  of  these  t«vo  kiugdom*, 
has  two  sereral  politic  capacities  in  him  ;  if  the 
nations  and  the  laws  are  tlistiiict,  with  suhuiis- 
sion,  the  subjects  of  necessity  must  be  consi- 
dered so  too. 

I  am  very  sensible,  my  lurd,  with  what  so- 
lemnity Calvin's  Case*  in  7  Rep.  is  said  by 
my  lord  Coke  to  have  been  adjudj^ ;  it  shall 
be  tben.'forc,  with  a  s^reat  deal  of  submission  to 
your  Iordsliip*s  opinion,  and  deference  to  the 
authority  of  that  case,  if  1  shall  say  any  thing 
that  may, seem  to  clash  with  tliat  resolution. 

I  confess  that  case  has  determined,  that  a1- 
legriaiice  is  a  quality  of  the  miiMl,  and  cannot 
be  circumscribed  by  place ;  that  it  Is  due  to  the 
person  of  the  king* ;  and  because  bis  natural 
person  cannot  be  divided,  the  allegiance  owing 
to  him  is  inseparable  and  indivisible,  and  there- 
fore that  there  is  an  union  of  allegiance  of  both 
kingdoms ;  and  tbst  a  man  cannot  be  consi- 
dered as  a  liegeman  or  subject,  which  is  all 
one  to  the  king,  as  king  of  Scotland,  and  not  at 
king  of  England,  and  so  vice  vena, 

I  will  b^  leave  to  consider  my  h>rd  Coke's 
foundation,  upon  which  this  resolution  is  built, 
and  submit  it  entirely  to  your  lordship,  whether 
that  is  able  to  support  it. 

According  to  my  lurd  Coke  himself  in  Cal- 
vin's case,  legiance  is  a  true  and  faithful  obe- 
dience of  the  subject  due  to  the  sovereign,  for 
which  the  sovereign  is  obliged  to  protect  his 
subjects.  *■  Protectio  trahit  subjectionen,  sub- 
*  jectio  protectionem.'    7  Co.  5. 

I  suppose  it  vill  not  be  pretended  that  this 
obedience  due  from  the  sunject  to  the  sove- 
reign, is  an  absolute  blind  obedience  to  every 
arbitrary  command  of  the  sovereign ;  but  is 
only  such  an  obe<lieuce  as  the  law  of  the  king- 
dom, or  principality,  or  dominion,  has  respec- 
tively prescribed  for  the  subject  to  pay  to  his 
sovereign  ;  and  the  same  holds  as  to  the  sove- 
reign's part  in  point  of  protection.  If  tliere- 
fbre  this  obedience  or  l^ance  fwhich  is  the 
same)  is  altogether  prescribed  ana  governed  by 
the  law  of  the  place  where  it  is  due,  it  must 
necessarily  follow,  that  where  the  laws  are  dif- 
ferent, the  legiance  or  rule  of  obedience  and 
subjection  must  be  different  also ;  and  conse- 
quently the  legiance  due  to  the  king  as  king  of 
England,  and  the  legiance  due  to  him  as  kmg 
of  ^Scotland,  (since  the  laws  of  both  nations 
are  distinct)  must  be  separate  and  distinguish- 
able :  were  it  not  so,  the  same  act,  if  so  in  one, 
must  in  both  kingdoms  be  the  performance  of 
the  subjects'  legiance ;  and  the  same  act,  if  so 
in  either,  must  in  both  kingdoms  be  the  breach 
of  it.  But  that  that  is  otherwise,  is  easily  to 
be  proved  ;  as  for  instance,  accordin*;  to  my 
lord  Coke  in  Calvin's  case,  7  Co.  7,  6.  The 
king  of  England  may  command  any  subject  of 
England  to  attend  him  in  his  wars  wyond  sea ; 
but  suppose  by  the  law  of  Scotland,  a  subject 
of  Scotland  is  not  obliged  to  go  with  the  king 

*  See  the  Case  of  the  Postoati,  vol.  S,  p. 
959y  of  this  Collection. 
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out  of  the  kingdom ;  the  king  commands  a  na- 
tive of  Scotland  to  wait  on  him  out  of  Scotland 
beyond  sea,  and  he  refuses ;  now  by  the  law  of 
England  he  has  broke  his  legiance  to  the  king, 
and  yet  in  Scotland  be  is  as  good  a  liege  sub- 
ject (not\%ithstanding  this  refusal)  as  any  sub- 
ject the  king  has  there.  In  this  very  case  of 
Mr.  Lindsay,  by  his  return  into  Scotland  from 
France  (if  your  lordship  takes  the  word  domi- 
nions in  the  act  in  as  larffe  a  sense  as  I  suppose 
the  queen's  counsel  would  have  the  word  sub- 
jects took,  that  is,  to  all  the  places  in  subjec- 
tion to  the  king,  though  not  dependent  on  the 
crown  of  England)  he  was  become  a  traitor  to 
the  queen  as  queen  of  England,  which  is  the 
highest  breach  of  allegiance  that  can  be  ;  and 
yet  at  the  same  time  (laying  the  pardon  out  of 
the  case,  and  supposing  there  was  no  law  in 
Scotland  to  prohibit  his  coming  thither)  he  waa 
a  very  good  subject  of  the  queen's  in  Scotland^ 
and  not  guilty  of  any  breach  of  allegiance  dua 
to  her  there.  Then  certainly  these  two  alle- 
giances are  not  the  same,  but  distiniruishable ; 
one  owing  to  the  kin^  as  king  of  Scotland,  tha 
other  owing  to  the  king  as  king  of  England  ; 
and  if  the  allegiances  may  be  conHidereil  sepa- 
rately, so  may  the  subject  ly*  ho  owes  those  al- 
legiances, and  by  uwing  of  which  he  beeomea 
a  subject)  be  separately  ccfusiflered  aa  ^ch  ia 
reipect  at  them ;  and  consequently,  that  Mr. 
Lindsay  being  a  native  of  Scotland,  must  \  e  re- 
garded as  a  subject  of  the  king  as  king  of  Scot- 
land, and  not  a  subject  of  the  kifig  sm  king  of 
England,  and  so  not  wiihio  the  words  of  the 
act,  for  the  reasons  offered  to  your  lordi^hip  be- 
fore. 

The  second  thing  1  be^rged  your  lord!>hip'is 
leave  to  insist  upon  was,  that  tak'inu^  it,  that  Mr. 
Lindsay,  though  a  native  of  Scotland,  should  b« 
comprehended  within  the  words,  *  any  of  his 
*  majesty'ssubjects,'  yet  that  this  act  did  not  de- 
sign to  extend  to  any  native  of  Scotland,  and 
consequently  not  to  him.  With  great  submis- 
sion to  your  lordship,  there  are  many  cases  in 
the  books  where  statutes  have  received  a  con- 
struction contrary  to  the  words,  to  comply  with 
their  intent.  Thestatuteof  Gloucester,  cap.  1, 
enacts,  That  the  disseisee  shall  recover  damace, 
in  a  writ  of  entry,  founded  upon  the  divseisin, 
a^nst  him  who  is  found  tenant ;  upon  which 
Litt.  sect.  685,  puts  this  case,  That  if  the  dis  * 
seisor  makes  a  fcoffmcot  of  the  land  to  B.  C' 
and  D.  and  livery  of  seisin  is  made  to  B.  and 
C. ;  but  D.  was  absent,  an<l  never  would  agrea 
to  this  feoffment,  nor  take  the  profits ;  B.  and 
C.  die,  the  disseisee  brings  a  writ  of  disseisin  in 
the  per  against  D.  who  pleads  this  matter  ; 
though  he  is  a  tenant  of  the  freehold  of  thia 
land,  ytrt  no  dama<;^  shall  be  recovered  against 
him.  So  in  this  case,  though  the  words  of  the 
act  in  their  utmost  extent  would  comprize  the 
prisoner  at  the  bar ;  yet  if  the  parliament  did 
not  design  they  shoulcl,  a  construction  shall  ba 
made  accordingly. 

That  the  parliament  did  not  intend  to  con- 
cern themselves  with  Scotland,  or  the  natives 
thereof,  appears,  with  submission,  by  tha  pra- 
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amble  (which  is,  as  my  lord  Coke  tennf  it,  Co. 
Liu.  79,  a  key  to  find  out  the  meaning  of  the 
law-makers.*) 

The  words  of  the  preamble  are,  That  upon 
the  conclusion  of  the  [leace  between  his  miyes- 
ty  and  the  French  king,  it  Mas  become  neces- 
aar}'  for  the  csrryiog  on  a  trade  between  Eng- 
land and  France,  that  the  subjects  of  each  king- 
dom should  hsTe,  &c.— I  suppose  it  will  aot 
be  pretended,  that  Scotland  can  be  compre- 
hended under  the  word,  England ;  nor 
Scotchmen  under  the  word,  the  sultjecta  of 
each  kingdom,  that  is,  of  England  and  France. 
For  if  a  Scotchman  should  be  took  to  be  a  sub- 
ject of  the  king  of  England,  yet  I  humbly  con- 
ceire  he  was  never  took  to  be  a  subject  of  tlie 
kinflfilom  of  England ;  tht  word  kingdom  is 
tke  same  as  realm,  and  is  usually  applied  to 
the  land  of  England,  and  not  to  the  dominions 
de|>endent  on  tne  crown  of  England ;  as  on 
the  35  Hen.  8,  c.  S,  a  treason  committed  in 
Ireland  was  adjudged  to  be  a  treason  com- 
mitted out  of  the  realm  of  England,  and  triable 
as  a  foreign  treason,  Orurke*s  case,  Ander.  869, 
PI.  269.  But  if  kingdom  or  realm  should  be 
taken  to  have  the  same  significatkni  as  domi- 
nion, that  case  could  not  be  law,  because  Ire- 
land was  never  held  to  be  out  of  the  dominion 
of  the  crown  of  England ;  so  that,  with  great 
■ubmission  to  your  lordship,  nothing  in  tlie 
preamble  affects  the  prisoner  at  the  bs?. 

The  next  thing  to  be  considered,  is,  what  the 
parliament  meant  by  tlie  wonls,  *  if  any  of  his 
*  majesty's  subjects,'  &c.  And  I  humbly  hope 
your  lordship  will  think  it  reasonable  to  let 
that  expression  be  explained  by  the  woni  sub- 
jects UMd  in  tlie  preamble,  and  so  interpret 
them  his  majesty's  subjects  of  the  kingdom  of 
England,  which  this  prisoner  is  not ;  and  the 
rather,  because  to  construe  them  to  extend  to 
Scotchmen,  will  be  an  interpretation  that  will 
make  the  Eu^ish  parliament  make  an  offence 
a  treason,  which  will  not  be  in  the  power  of  the 
EnglisK  government  to  punish,  unless  by  acci- 

*  **  Nota,  the  rehearsall  or  preamble  of  the 
statute  is  a  good  mesne  to  find  out  the  mean- 
ing of  the  statute,  and  as  it  were  a  key  to  open 
the  understanding  thereof."  Co.  Litt.  79,  a. 
On  which  passage  his  learned  annotator,  Mr. 
Hargrave,  observes,  *' The  authorities  referred 
to  in  4  New  Abr.  645,  will  serve  to  explain  by 
instances,  what  sort  of  influence  the  preamble 
ought  to  have  in  expounding  statutes.  See 
also  Hatt.  onsut.  53.^' 

Mr.  Barrington  has  some  remarks  upon  the 

Preambles  of  statutes,  in  his  Obs.  on  stat.  3 
len.  6, 21  Hen.  8. 

See,  too,  in  this  Collection,  the  Caseof  Blr. 
Justice  Johnson,  a.  d.  1805- 

The  sUtute  24  G.  2,  c.  18,  (to  prerent  chal- 
lenees  tor  want  of  a  knight  in  the  pannel,)  af- 
fords an  instance  of  an  enactment  more  exten- 
sive than  the  preamble.  The  provisioa  is 
made  in  general  terms,  but  the  recital  which 
precedes  it  is  confined  to  the  inconveniences 
of  such  challenges  where  peen  aw  partiis. 


dent:  for  if  a  Scotchman  ratuniog  out  of 
France  into  Scotland,  contrary  to  thu  act^ 
should  be  a  traitor,  yet  he  could  not  be  pu* 
nished  here,  unless  lie  accidentally  came  hitner 
afterwards,  because  the  English  goverpment 
has  no  coercive  means  to  fetch  him  from  Scot- 
land hither  to  be  punished.  But  it  is  other* 
wise  in  respect  or  the  dominions  dependimr  oB 
the  crown  of  England,  as  Ireland,  &c.  for  m 
man  may  be  transmitted  from  Englaiid  to  lie- 
land,  or  vice  versa^  to  be  tried ;  as  oolonol 
Lundy  was,  2  Ventr.  314,  but  England  cannot 
compel  the  government  of  Scotland  to  send  m 
man  hither  from  thence  to  be  tried.  Then  I 
humbly  conceive  that  it  cannot  be  imagincdi 
that  the  pariiament  designed  to  make  ao  of« 
fence  a  treason,  which  cannot  be  punishod  bot 
by  accident  here,  since  it  is  below  the  dignity 
of  a  government  to  have  offenders  against  tbcv 
laws,  in  crimes  of  so  high  a  nature,  out  of  tibeir 
power  to  punish.  But  of  an  English  snlject  it 
would  be  otherwise,  though  he  was  in  Scot- 
land, or  any  foreign  prince's  dominion,  bo- 
cause  they  might  proceed  against  siMsh  a  per- 
son to  outlawry,  and  upon  attainder  confiseatt 
his  estate. 
Another  thing  I  must  b^  lea? e  to  ofler  ti 

Jour  lordship,  as  a  proof  that  this  parliaaMOt 
id  not  intend  in  this  act  to  include  Seodunl^ 
or  the  natives  of  Scotland,  is,  that  the  poi^ 
graph  which  makes  the  taking  of  a  chatter  A 
grant  from  the  late  king  James  to  be  traaaoe, 
18  so  far  from  relating  to  Scotland,  or  the 
Scotch,  that  it  does  not  make  it  penal  finr  any 
Englishman  to  take  a  grant  of  honoar  or  olale 
in  Scotland  from  the  late  kins  James;  tlii 
words  of  the  act  beinr,  to  be  had  or  enjoyed  m 
the  kingdom  of  England  or  Ireland :  ao  thit 
the  parliament  seoned  industriously  not  ta 
concern  themselves  with  any  thing  relating  to 
Scotland  ;  and  yet  doubtless  they  might  have 
made  it  treason  for  any  Englishman  to  bmim 
took  such  a  grant ;   and  there  had  been  ei 

S'eat  reason  so  to  have  done,  if  they  hai 
ought  fit  to  have  meddled  with  any  thug  i4- 
lating  to  Scotland,  since  the  taking  of  soch  a 
grant  in  Scotland  by  an  Englishman  from  the 
late  king  James,  bail  been  as  great  a  derogatifla 
to  the  legiance  owing  to  the  king,  as  if  it  hid 
been  of  any  thing  in  England;  the  acceptaaee 
of  such  a  grant  amounting  to  an  acknowledlf- 
ment  of  another  power  besides  the  king's,  aa 
that  for  these  reasons  I  humbly  insist  upon  it| 
that  the  parliament  did  not  intoid  to  mdode 
any  Scotchman  within  this  adt 

But  my  kird,  taking  it  that  Mr.  lindnyt 
though  a  native  of  Scotland,  ahould  be  whhia 
both  the  words  and  meaning  of  this  act ;  yet  i 
must  submit  it  to  your  lordship's  jodgment, 
whether  this  act  could  bind  him,  he  bemg  be- 
yond sea,  viz.  in  France,  at  the  time  when  it 
was  made.  I  do  agree,  that  if  any  of  tke  Sooli 
have  lands,  &c.  in  England,  they  shall  be  liaMe 
to  pay  all  duties  iomeed  by  act  of  pariiakiMBt 
on  thoae  lands,  i  do  also  agree,  that  ^reiy 
Scotchman  resklent  here,  is  bound  by  all  4ie 
laws  of  the  kod;  and  ao  tie  all  Aid^tOit 
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u  batsocvcr  (be  tbey  Danes  or  Swedes,  or  of 
whatsoever  other  oation  they  be)  who  live  here 
under  the  kiug's  protection :  but  as  soon  as 
thoy  are  ^one  out  of  the  kiugdom,  their  alle- 
giance, which  was  but  local,  ceases,  and  they 
are  no  longer  obliged  by  the  laws  of  England. 
It  must  be  ajpred,  that  no  English  act  of  par- 
liament can  bmd  Sciitland,  nor,  as  1  humbly  ap- 
prehend, the  Scots,  whilst  out  of  Eneiand  ;  if 
so,  then  how  could  this  prisoner  be  bound  by 
tliis  act,  being  u  Scotchman,  and  out  of  this 
kingdom  at  the  time  when  the  act  was  made  ? 
With  great  submission,  his  coming  into  Eng- 
land nlone  could  not  subject  him  to  this  law ; 
for  there  seems  to  be  a  great  difference  between 
this  act,  and  other  ^peneral  acts  or  laws  of  this 
place:  for,  as  I  said  before,  if  a  Scotchman 
comes  into  England,  and  inhabits  here,  he  is 
liable  to  all  the  laws  then  in  force,  and  .shall  be 
punished  for  the  breach  of  any  of  them ;  be- 
cause he  was  before  protected  by  those  laws, 
and  therefore  must  be  obedient  to  them.  But 
in  this  case,  the  subjection  to  the  law,  and  the 
offence,  began  at  the  same  instant ;  for  liefore 
his  landing  in  England,  this  law  had  no  power 
over  him,  and  the  very  act  of  landing  made  the 
offence  in  this  indictment;  it  will  be  therefore 
something  severe  to  construe  that  act,  which 
only  makes  the  prisoner  liable  to  the  law,  to  be 
a  breach  of  it.  As  to  thb  matter,  there  will  be 
no  difference  between  a  Scotchman  or  a  Dane : 
both,  when  here,  are  bound  by  the  laws; 
neither,  when  absent.  Suppose  it  should  be 
enacted,  that  if  a  Dane  should  land  in  England 
without  licence  from  the  king,  he  should  be  a 
traitor ;  and  a  Dane  notwithstanding  such  act 
should  come  into  England  without  such  licence, 
would  he  be  a  traitor?  With  humble  submis- 
sion, not.  Such  act  mi^ht  amount  to  a  prohi- 
bition of  his  coming,  and  make  him  be  used  as 
an  alien  enemy,  7  Co.  6  B.  as  Perkin  Warbeck 
was  in  Henry  the  7th*s  time ;  but  could  not 
make  him  a  traitor,  because  he  owed  no  allegi- 
ance to  the  king,  nor  subjection  to  the  law,  at 
the  time  when  the  act  was  made.  As  to  the 
prisoner's  having  been  in  England,  and  having 
resided  here  before;  that,  1  humbly  think, 
wilt  make  no  difference,  because  his  subjection 
to  the  Engli!«h  law  ceased,  at  soon  as  he  stept 
off  from  the  English  shore. 

What  I  shall  beg  leave  further  to  insist  upon 
for  the  prisoner  ^supiiosing  your  lordship  should 
be  of  opuiion  agamiit  him  on  the  former  points^  is, 
that  this  evidence  doth  not  maintain  the  indict- 
ment. The  indictment  is  for  returning  without 
licence  from  France  into  England:  the  evi- 
dence is,  that  he  returned  out  of  France  into 
Scotland,  and  from  thence  into  England.  The 
act  «if  parliament  is.  That  if  any  of  his  niajc*sty*t 
subjects,  ike.  return  into  this  kingdom  of  Eng- 
land, or  other  his  majesty's  dominions :  the 
meaning  of  which,  we  for  the  nrisoner  humbly 
take  10  be,  that  the  first  coming  of  any  such 
penwin  as  is  within  the  act,  into  any  of  his 
majestv's  dominions,  shall  be  the  treason  ;  and 
that  tde  Act  did  not  intend  to  make  every 
several  coming  into  every  distinct  doi^ion  pt 


new  treason ;  as  if  such  person  should  come 
out  of  France  first  into  Scotland  then  into  Ire« 
land,  thence  into  Jersey  and  so  into  England, 
the  act,  with  submission,  did  not  design  to 
make  this  person  liable  to  be  indicted  for  four 
treasons ;  but  that  into  what  dominion  he  first 
came,  for  that  he  was  a  traitor  and  punishable: 
and  that  construction  sufficiently  prevents  the 
mischief  and  danger  the  act  designed  to  arm 
against.  For  if  a  man  should  come  without 
lieence  into  any  one  dominion,  and  is  looked 
on  as  a  dangerous  |iersen,  the  taking  away  his 
life  will  prevent  any  future  mischienfrom  nim. 
If  he  has  a  licence  to  come  into  one,  it  is  to  be 
believed  with  a  great  deal  of  reason,  he  may 
be  trusted  in  any  other  of  his  majesty's  domi- 
nions ;  or  else  his  majesty  would  never  have 
granted  hira  a  licence  to  return  into  any  of  his 
dominions,  where  he  would  be  equally  capable 
of  putting  in  execution  any  dangerous  practices 
against  the  government.  If  that  should  be  the 
meaning  of  the  act,  then,  with  submissiou,  this 
indictment  ought  to  have  been  for  coming  into 
Scotland,  which  was  the  place  he  first  came 
into,  for  there  was  the  treason,  and  not  for 
coming  into  England.  Besides,  if  the  com- 
ing Into  Scotland  was  the  first  and  only  treason 
punishable  by  this  act,  then  we  must  offer  the 
general  pardon  of  Scotland  in  the  prisoner's 
excuse :  not,  my  lord,  that  I  can  pretend  that 
a  pardon  in  Scotland  can  (mrdon  a  treason  in 
England ;  but  we  must  beg  leave  to  insist  upon 
it,  as  amounting  to  a  licence  to  return  into 
Scotland.  I  do  expect  that  it  will  be  objected, 
that  the  licence  which  this  act  appoints,  must 
be  under  the  privy-seal  of  Englancl,  which  this 
Scotch  pardon  cannot  be  pretended  to  be.  I 
confess,  my  lord,  the  words  are,  without 
licence  from  his  majesty  under  his  privy -seal, 
but  it  is  not  said  privy -seal  of  England.  And 
though  generally  speaking,  when  an  EnglisU 
act  mentions  the  great-seal  or  privy -seal.  It 
must  be  took  to  be  the  great-seal  or  privy -seal 
of  EngUnd;  yet  in  this  English  act,  iryoor 
lonlship  will  construe  the  words.  His  niiuesty's 
subjects,  not  only  to  be  his  subjects  as  king  of 
England,  but  as  king  of  Scotland,  or  any  other 
nation ;  if  your  lordship  will  construe  the 
word  dominions,  to  be  not  only  the  dominions 
dependent  on  the  crown  of  England,  but  also 
all  other  dominions  of  w  liich  his  majesty  was 
king,  as  Scotland  ;  by  parity,  the  words,  privy 
seaH  ought  to  be  extended  to  all  the  privy -seals 
the  king  has,  as  king  of  England,  or  king  of 
Scotland.  And  if  so,  then  since  the  queen  hss 
in  her  proclamation  declared,  that  her  pardon 
shall  lie  took  as  beneficially  as  if  it  had  been 
under  the  great- seal ;  but  the  great-seal  in- 
clufleb  the  privy- seal,  and  is  of  greater  efficacy : 
we  humbly  hope,  that  it  will  be  as  beneficial  to 
the  prisoner,  as  if  it  had  bt>en  under  the  privy- 
seal  ;  nay,  rather  more,  because  as  to  ^Scotland 
it  pardons  the  offence ;  for  though  the  return 
is  afler  the  pardon,  yet  it  pardons  the  Koing 
into  France,  whii'li  is  the  foundation  of  the 
crime,  and  wihout  which  the  returning  into 
Scotlaiidy  or  any  of  his  majesty's  domiaionSt 
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FM  no  offence :  this  is  the  nie  the  prisoner 
would  make  of  thin  panloo.  1  cannot  press  it 
M  a  pardon  of  an  Eni^lisb  crime  ;  though  with 
great  submission  to  your  lonkhip,  it  seems 
Bomethinjf  strange,  that  Mr.  Linosay  should 
by  virtue  of  tliis  pardon  be  a  very  good  subject 
of  tlie  queen's  in  Hcotland,  and  have  all  the 
■ame  liberties  oilier  of  his  countrymen  have 
there,  and  yet  that  he  should  lie  a  traitor 
•ffainst  the  queen  here  in  Enifland ;  that  he 
ahould  be  wiiliio  the  queen's  protection  there, 
and  out  uf  \wr  protection  here ;  and  yet  at  the 
aame  time  that  his  allei^iance  to  brr  cannot  be 
■evercd,  nor  he  considered  as  a  suhjet*t  to  her, 
as  queen  of  Kcotland,  and  not  wt  queen  of  Eng- 
land. 

But  admitiini;  the  pardon  will  n<»t  avail  the 
prisoner  in  any  respect,  and  that  yonr  lordship 
ahould  lie  of  opinion  that  his  coiiiiiiK  to  England 
is  a  treason,  uotwithsiandinK  he  returned  from 
France  into  Kcotland  first ;  then  I  must  insist 
upon  what  Mr.  Williams  has  liefure  mentioned, 
that  this  indictment  is  ill,  and  that  he  ought  to 
have  been  indicted  in  the  county  which  he  first 
canM*  into,  which  was  iinpossible  to  be  Middle- 
■ex  ;  and  I  must  ground  it  on  the  general  rule 
that  all  crimes  arc  local,  and  inquirable  by  the 
grand  jury  of  the  county  where  they  are  com- 
mitted. £«cn  ill  batteries,  which  are  transi- 
toiy  in  actions;  yet,  with  subminsion,  indict- 
ments are  local,  and  roust  be  enquired  of  by 
the  graml  jury  of  the  county  where  they  are 
fsomniitted.  5Iy  lord,  I  shall  tres|iaR8  no  longer 
npon  ^onr  lordship's  patience,  only  just  lieg 
leave  to  say,  that  upon  the  whole  matter,  for 
the  prisoner  at  the  bar,  I  humbly  insist  upon  it, 
that  he,  being  a  native  of  Scotland,  is  not  with- 
in the  words  of  this  act:  that  if  he  should  be 
within  the  words,  yet  he  is  not  within  the 
meaning  of  the  act.  Butifbeth  those  points 
are  against  me,  that,  as  this  case  is,  he  is  not 
obliged  by  it.  If  I  should  fail  in  all  these,  then 
I  must  have  recourse  to  the  construction  of  the 
act,  that  it  intended  only  to  make  the  first  en- 
try into  any  uf  the  queen's  dominions  treason, 
^d  consequently  that  this  treason  was  upon 
his  return  to  Sco'tland,  and  ought  in  the  indict- 
ment to  h^ve  been  laid  as  such :  for  which  rea- 
flon  f  humbly  conceive,  that  the  iudictment  is 
not  only  ill,  but  that  the  pardon  will  amount  to  a 
licence.  But  if  your  lordship  should  be  of 
opinion  he  is  indictable  for  coming  into  Eng- 
land, that  then  the  indictment  ought  to  have 
been  luid  in  that  county  where  he  first  came 
into.  If  any  of  which  points  hold,  with  sub- 
nisiiion,  the  prisoner  cannot  be  found  guiItT  on 
Ibis  indictment;  but  your  lordship  wiu  be 
pleased  to  direct  the  gentlemen  of  tne  jury  to 
acquit  him,  which  I  humbly  pray  in  hia  be- 

8ir  TkomM  Powis.  My  lord,  I  have  obeenred 
tlieae  gentlemen  in  the  method  they  have  gone, 
and  will  follow  them  in  the  same  manner  to 
give  them  an  answer.  What  we  have  to  say 
will  be  nothing  but  with  respect  to  the  law,  aa 
ItDOvstindfupoiitheactofptriiiiiient:  who* 


ther  the  case  deserves  mercy  or  bo,  b  Mt  lh« 
question  here,  that  will  be  umikfaieJ  to  bdo- 
tber  place.  Our  part  is  to  maintain  the  law  ao 
it  stands  with  reference  to  thia  inriictaifent ;  it 
must  be  owned,  that  a  great  deni  of  that  wlueh 
has  been  said  might  have  cavried  wdgirt  widi 
it,  if  it  had  been  pleaded  in  Scotfaud,  where  iho 
pn>c1amation  was  made ;  bat  to  m^KO  oac  of  it 
nere  in  England,  as  having  any  force  in  thia 
case,  is  not  agreeable  to  law  or  reason.  Fiift, 
no  man  can  say  a  pardon,  if  it  bad  been  mder 
the  great  seal  lif  Scutbnd,  could  pardon  a  erioM 
G«imuiitted  here  in  England  ;  but  it  is  not  aa^ 
for  it  is  not  under  any  seal  at  all.  But  ao^ 
posing  it  were  to  be  taken  in  the  extent  tbay 
would  have  it,  yet  it  would  not  be-  a  aoScicnt 
panlon  in  this  case.  For  these  two  thiM 
miKt  be  considereil :  First,  it  is  a  pardon  mfy 
of  crimes  committed  in  that  kingdom.  S^ 
condly,  it  cannot  be  a  pardon  of  a'  crime  earn* 
mitted  since  that  pardon  granted  ;  for  we  nnt 
mind  the  date  of  that  pardcm,  and  the  crime  bt 
is  tried  lor.  The  Scotch  pardon  is  dated  is 
Man-li  1702-3,  that  was  March  was  tsuJiS" 
month.  No  man  can  say  a  procbmntioB  ia 
that  kingdom  can  pardon  a  crime  that  WM 
committed  afterwaras.  Now  this  ciimewm 
committed  in  December  last,  lor  then  it  waa  hi 
returneil  into  England ;  therefore  that  paidm 
can  never  extend  to  this  case.  So  that  thmi 
two  thincs,  if  considered,  will  be  stdBdcntta 
answer  aTl  that  has  been  insisted  on  by  way  if 
panlon.  First,  it  is  a  pardon  of  another  kag- 
dnm  for  offences  committed  agunst  the  crown 
of  Scotland ;  whereas  this  indictment  is  fir 
an  offence  committed  against  the  crowa  if 
England.  And  secondly,  it  was  granted  il  a 
time  precedent  to  the  time  of  this  <mnoe  esoi- 
mitted :  but  next,  they  aay,  the  pardon  ■ 
Scotlanil  will  amount  to  a  licence  firom  tbs 
queeu  to  go  into  Scotland,  and  that  then  by 
consequence  he  was  free  to  come  into  Engtaao: 
with  submission,  we  think  they  cannot  maha 
such  an  inference,  for  tbe  qaeen'a  pardon  ean> 
not  extend  to  such  a  double  purpoae,  8i9> 
pose  the  qiieen  had  expressly  paidoned  his  g^ 
ing  into  France  and  returning  into  Brnthad, 
that  would  not  have  aroonnted  to  a  lieenosti 
come  into  England.  So  that  we  deny  thciria* 
terence,  that  the  pardon  in  Scotbmd  amountils 
a  licence  to  come  into  England.  But  indie 
second  place,  if  the  queen  Im  expressly  gitcn 
him  a  licence  to  go  into  Scotland,  (thoMlh  I 
do  not  admit  tliat  to  be  the  case)  yet  I  M^y 
that  that  would  have  been  a  licence  to  oosm 
into  England.  If  the  queen  under  the  privy- 
seal  of  Scothiud,  should  have  admitted  him  to 
come  into  (Scotland,  yet  that  would  not  hate 
been  a  licence  for  him  to  come  into  Bngluid ; 
for  it  would  have  been  a  special  licence  to  go  lo 
one  place,  which  can  never  be  redranen,  b 
such  a  case  as  this  is,  a  licence  to  go  to  aaib- 
ther  place  in  another  kinsdom.  For  the  ki^ 
or  queen  might  perhaps  tmnk  fit  to  licence  one 
to  cone  into  Scotland,  and  yet  not  tidnk  koon- 
▼enient  to  licence  him  to  come  so  nnar  tMr 

toyal  pomny  aa  be  woold  be  hoir  Ife  KighiM- 
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So  that  there  is  no  racb  licence  in  that  pardon, 
as  is  insisted  on  ;  and  if  there  had  been,  yet  it 
wouhl  not  ba?e  had  that  operation  to  licence 
him  to  come  to  En^nd.  The  next  things 
they  speak  most  fully  to  (and  which  is  very 
considerable,  if  they  make  it  out)  is,  that  the 
words  of  this  act  of  parliament,  upon  which 
the  indictment  is  founded,  or  at  least  the  mcan- 
iogr  uf  them,  cannot  be  extended  to  a  natire  of 
Scotland .  As  for  the  words  of  the  act,  we  need 
do  no  more  than  read  them,  to  make  it  appear 
to  be  otherwise.  It  is  observed  by  them  very 
truly,  that  Scotland  is  no  part  of  the  kin^om 
of  Lii^laud  ;  but  they  must  admit  it  as  a  part 
of  the  dominions  oi  the  queen  of  England, 
thougli  not  part  of  the  kingdom  of  England. 
They  w  ould  do  little  service  to  the  subjects  of 
Scotland,  if  they  should  endeavour  to  over- 
throw Calvin's  case,  which  was  so  solemnly 
determine  d  Dffv  an  hundred  years  ago,  which 
enables  them' of  Scotland  to  come  into  England, 
and  enjoy  the  same  privileges  here,  as  the  sub- 
jects of  England  do.  Certainly,  aa  they  are 
let  into  all  these  benefits  by  the  resolution  of 
that  case,  so  they  are  at  the  same  time  the  sub- 
jects of  the  kinf^  or  queen  of  England.  That 
the  words  therefore  of  the  act  are  against  them, 
pothiog  can  be  plainer;  *  If  any  of  his  ma- 
jesty's subjects,  who,  since  the  11th  of  De- 
cember,  J 688,  have  gone  into  France.' 

This  leaves  them  no  room  for  dispute ;  it  says 
not,  if  any  of  the  subjects  of  the  kingilom  of 
England,  but  if  ony  of  his  majesty's  subjects ; 
80  that  whoever  was  a  subject  of  the  late  king 
is  v^iihin  the  act.  The  words  are  without  any 
restriction  whatever,  *•  If  any  of  his  majesty  s 
subjects ;'  and  they  will  not  deny  but  that  a 
Scotchman  was  a  subject  of  his  late  majesty. 
But  then  they  say,  if  the  words  should  extend 
to  it,  the  meanintr  of  the  act  cannot.  With 
submission,  we  think  the  ca$e  before  you  is 
within  the  words  and  meaning  of  the  act,  and 
wiihin  the  mischief  which  the  act  provides 
against.  For  at  the  time  this  act  was  made, 
it  being  taken  notice  of,  that  upon  the  peace 
jconcludeil,  there  would  be  a  door  opened  for  a 
jcommunication  between  England  and  France, 
and  that  many  persons  who  had  resorted 
thither,  who  had  been  actually  in  arms  there, 
and  oliier  disaffected  persons,  might  take  ad- 
vantage, and  be  encouraged  from  thence  to 
form  and  carry  on  treasonable  designs  and 
practices  against  his  majesty's  person  and  go- 
vernment ;  therefore,  to  obviate  that  mischief, 
fhis  act  was  made  in  such  general  words,  that 
if  any  of  bis  majesty's  subjects  who  had  gone 
voluntarily  into  France,  since  the  time  meu- 
tioned  in  the  act,  without  licence,  let  them  be 
born  u  here  they  would,  whether  they  were  of 
the  one  kingdom  or  the  other,  the  mischief  of 
their  returuing  without  licence  was  equal. 
And  by  consequence,  it  was  the  meaning  of 
the  act  to  exclude  one  as  well  as  the  other ; 
fur  the  design  of  the  act  was  to  prevent  the 
danger  that  might  arise  by  such  persons  com- 
ing over.  But  as  to  this  prcaeoi  cage,  if  what 
ttM  witnsHW  have  nid  be  true,  U  weuki  be 


very  miscbievoot  indeed,  if  a  person  that  had 
been  resident  here  for  near  twenty  years,  as  the 
prisoner  was,  by  his  own  witnenes,  and  after- 
wards went  into  France  without  a  licence,  if  be 
tnay  be  allowed  to  return  back  again  witboat  a 
licence,  because  not  originally  a  native  of  Eng- 
land. By  the  same  rule,  ail  those  persona 
that  have  done  the  like,  both  of  Scotland  and 
Ireland,  would  be  at  liberty  to  return  also,  be- 
cause not  natives  of  England  ;  which  was  not 
surely  the  meaning  of  the  act  of  parliament, 
nor  ought  the  construction  of  the  words  so  to 
be  taken.  It  is  true,  we  cannot  here  by  an 
act  bind  them  in  Scotland ;  but  we  are  not  now 
putting  in  execution  this  act  in  Scotland,  but 
nutting  it  in  execution  here  in  England  on  • 
Scotchman  that  had  been  long  an  inhabitant 
here  before.  My  lord,  the  next  thing  that  wan 
insisted  on,  is,  that  if  he  be  such  a  subject  as 
may  be  construeil  within  this  act,  and  if  the 
pardon  should  not  have  the  effect  they  contend 
for,  yet  they  say,  this  indictment  is  laid  in  the 
wrong  place,  it  ought  to  have  been  laid  in  the 
county  where  he  first  arrived.  There  need 
little  to  be  said  to  this,  because  the  prosecution  is 
made  where  the  party  was  apprehended.  The 
objection  they  make,  b  that  which  would  ren- 
der it  impracticable  to  prosecute  any  for  thie 
offence.  For  how  is  it  possible  to  know  where 
a  man  first  privately  arrived  ?  That  which  ie 
enouffh  to  charge  him,  is,  that  he  was  first 
found  in  such  a  place  in  England ;  for  it  is  not 
said  in  the  act,  that  they  sluJl  not  return  to  this 
or  that  county,  but  not  to  England.  And  then 
wherever  he  is  found  in  England,  there  the  in- 
dictment may  be  laid  agamst  him.  And  the 
case  of  the  fr  lony  comes  home  to  this  point ;  the 
man  that  steals  goods  in  one  county,  may  be 
indicted  in  any  other  county  where  be  carries 
them.  So  he  that  returns  into  England  con- 
trary te  the  act,  wherever  he  is  apprehended, 
he  carries  the  crime  with  him.  And  it  does 
not  appear,  but  that  this  is  the  place  where  he 
was  first  found.  They  say,  it  is  impovsible  to 
cfime  from  Scotland  mto  Middlesex,  without 
first  coming  into  some  other  county;  but 
it  is  agreed,  that  this  is  the  place  where  he 
was  first  apprehended.  Therdfore,  upon  the 
whole  matter,  the  fact  being  confened,  we  in- 
sist that  he  is  within  the  words  and  the  mean- 
ing of  the  act,  and  within  the  mischievous  con- 
sequences which  are  intended  to  be  prevented 
by  it 

AU,  Gen.  My  hnrd,  I  would  not  spnk  any 
thing  to  aggravate  matters  against  the  prisoner ; 
but  there  have  been  some  thinn  said  by  his 
counsel,  which  I  think  fit  to  be  tuten  notice  of. 
— ^They  have  given  bim  a  character  for  his 
faithfulness  to  ttie  queen,  and  called  some  wit- 
nesses to  it :  and  Mr.  Williams  was  pleased  to 
say,  his  owning  the  facts  charged  against  him 
in  the  indictment  (whereby  he  saved  the  court 
and  the  queen's  counsel  a  great  deal  of  trouble) 
was  an  argument  of  his  sincerity. — I  only  say, 
I  believe  be  had  a  better  opportunity  by  other 
methedsy  te  haTe  shewn  it    My  ioroi  every 
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FM  no  offeoce :  this  is  the  vse  the  prisoner 
would  make  of  thin  panlon.  1  cannot  press  it 
M  a  pardon  of  an  Eniflish  crime ;  though  with 
great  submission  to  your  lordship,  it  seems 
Bomething^  strange,  that  Mr.  Linosay  should 
by  virtue  of  tliis  pardon  be  a  very  good  subject 
of  the  queen's  in  Scotland,  and  have  all  the 
■ame  liberties  other  of  his  countrymen  have 
there,  and  yet  that  he  should  lie  a  traitor 
Sffainst  the  queen  here  in  England ;  that  he 
should  be  within  the  queen's  protection  there, 
and  out  of  her  protection  here ;  and  yet  at  the 
same  time  that  iiis  allegisnce  to  her  cannot  be 
severed,  nor  he  considered  as  a  subject  to  her, 
as  queen  of  Scotland,  and  not  av  queen  of  Eng- 
land. 

But  admitiini;  the  pardon  will  mit  avail  the 
prisoner  in  any  respect,  and  that  your  lordship 
should  be  of  opinion  that  his  coniinic  to  England 
is  a  treaaon,  not  withstanding  he  returned  from 
France  into  Scotland  first ;  then  1  must  insist 
upon  what  Mr.  Williams  has  before  mentioned, 
that  this  indictment  is  ill,  and  that  he  ought  to 
have  been  indicted  in  the  county  which  he  first 
came  into,  which  was  impossible  to  be  Middle- 
■ez  ;  and  I  must  ground  it  on  the  general  rule 
that  all  crimes  arc  local,  and  inquirable  by  the 
grand  jury  of  the  county  where  they  are  com- 
mitted. Even  in  batteries,  which  are  transi- 
toi  y  in  actions ;  yet,  with  submiitsion,  indict- 
ments are  local,  and  must  be  enquired  of  by 
the  ii^rand  jury  of  the  county  where  they  are 
fsomniitted.  5ly  lord,  I  shall  trespass  no  longer 
npon  your  lordship's  patience,  only  just  beg 
leave  to  say,  that  upon  the  whole  matter,  for 
the  prisoner  at  the  bar,  I  humbly  insist  upon  it, 
that  he,  being  a  native  of  Scotland,  is  not  with- 
in tbe  words  of  this  act:  that  if  he  ahould  be 
within  the  words,  yet  he  is  not  within  the 
meaning  of  the  act.  But  if  both  those  points 
pre  against  me,  that,  as  this  case  is,  he  is  not 
obliged  by  it.  If  I  should  fail  in  all  these,  then 
I  must  have  recourse  to  the  construction  of  the 
act,  that  it  intended  only  to  make  the  first  en- 
try into  any  uf  the  queen's  dominions  treason, 
and  consequently  that  this  treason  was  upon 
his  return  to  Scotland,  and  ought  in  the  indict- 
ment to  have  been  laid  as  such :  for  which  rea- 
son I  humbly  conceive,  that  the  indictment  is 
not  only  ill,  but  that  the  pardon  will  amount  to  a 
licence.  But  if  your  lordship  should  be  of 
opinion  he  is  indictable  for  coming  into  Eng- 
land, that  then  the  indictment  ought  to  have 
been  laid  in  that  county  where  he  first  came 
into.  If  any  of  which  points  hold,  with  sub- 
misuon,  the  prisoner  cannot  be  found  guiItT  on 
this  indictment;  but  your  lordship  wiu  be 
pleased  to  direct  the  gentlemen  of  tne  jury  to 
acquit  him,  which  I  humbly  pray  in  his  b^ 

Sir  T^oMisf  Potoii,  My  lord,  I  have  observed 
these  gentlemen  in  the  method  they  have  gone, 
and  will  follo^v  them  in  the  same  manner  to 
give  them  an  answer.  What  we  have  to  say 
will  be  nothing  but  with  respect  to  the  law.  as 
it  now  stands  upon  the  act  of  pariiament:  whe- 


ther the  case  deserves  mercy  orno,  b  not  tha 
question  here,  that  will  be  coosidcfed  in  ano* 
tber  place.  Our  part  b  to  maintain  the  law  as 
it  stands  with  reference  to  this  indictnrent ;  it 
must  be  owned,  that  a  great  deal  of  that  wUoh 
has  been  said  might  have  cavried  wciffht  wick 
it,  if  it  had  been  pleaded  in  Scotland,  where  the 

Kntclamation  was  made ;  but  to  make  use  of  it 
ere  in  England,  aa  having  any  fiiroe  in  this 
case,  is  not  agreeable  to  law  or  reason.  Fira^ 
no  man  can  say  a  pardon,  if  it  had  been  mudcr 
the  great  seal  of  Soitland,  could  pardon  a  crime 
G«)mniitted  here  in  England  ;  but  it  is  eot  as^ 
for  it  is  not  under  any  seal  at  all.  But  so^ 
posing  it  were  to  be  taken  in  the  extent  tbej 
would  have  it,  yet  it  would  not  be-  a  sofficicnt 
panlon  in  this  case.  For  these  two  thiogi 
must  be  considered :  First,  it  is  a  pardon  amy 
ol*  crimes  committed  in  that  kingdom. 
condly,  it  cannot  be  a  pardon  of  a'erime 
milted  since  that  pardon  granted  ;  for  we 
mind  the  date  of  that  pardon,  and  the  crime  he 
iff  tried  lor.  The  Scotch  pardon  ta  dated  in 
March  170S-3,  that  was  March  was  twelve- 
month. No  man  can  say  a  prodamation  ia 
that  kingdom  can  pardon  a  crirae  that  wsf 
committed  afierwaras.  Now  this  crime  wm 
committed  in  December  last,  for  then  it  was  hs 
returned  into  England  ;  therefore  that  paidsa 
can  never  extend  to  this  case.  So  that  than 
two  thincs,  if  considered,  will  be  snflicient  ts 
answer  all  that  has  been  insisted  on  by  wajr  if 
panlon.  First,  it  is  a  pardon  of  another  kiag- 
dom  for  offences  cimimitted  against  the  cnwvB 
of  Scotland  ;  whereas  this^  inilictnient  is  fhr 
an  offence  committed  against  the  crown  if 
England.  And  secondly,  it  was  granted  il  e 
time  precedent  to  the  time  of  this  <menoe  earn- 
mitted :  but  next,  they  say,  the  pardon  in 
Scotland  will  amount  to  a  licence  firon  the 
queeu  to  go  into  Scotland,  and  that  then  by 
consequence  he  was  free  to  come  into  England: 
with  submission,  we  think  they  cannot  mafcs 
such  an  inference,  for  tbe  queen'a  pardon  can- 
not extend  to  such  a  double  purpose.  819- 
pose  the  niieen  had  expressly  pardoned  his  g^ 
ing  into  France  and  returning  into  Bcedend, 
that  would  not  have  amounted  to  alleenceti 
come  into  England.  So  that  we  deny  thcirin- 
ference,  that  the  pardon  in  Scotland  amonnlBli 
a  licence  to  come  into  England.  But  in  tbe 
second  place,  if  the  queen  had  ezpresalj  gitcn 
him  a  licence  to  go  into  Scodand,  (thotfh'I 
do  not  admit  that  to  br  the  case)  yet  I  mng 
that  that  would  have  beenalicenoe  toooem 
into  England.  If  the  queen  under  the  privy- 
seal  of  Scothiud,  should  have  admitted  him  to 
come  into  Scotland,  yet  that  would  net  hate 
been  a  licence  for  him  to  come  into  Bngknd; 
for  it  wouM  have  been  a  specisl  licence  to  go  le 
one  place,  which  can  never  be  reckoncS,  b 


such  a  case  as  this  is,  a  licence  to  go  to 
tber  place  in  another  kinsdom.  For  the  ki^ 
or  queen  might  perhaps  tnink  fit  to  lioeaee  eee 
to  come  into  Scotland,  and  yet  not  think  it  con- 
venient to  licence  him  to  come  eo  neu*  thte 
royal  porMm,  as  be  woeld  be  heir  Ik  Kighii. 
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So  that  tliere  is  no  sacb  licence  in  that  pardon, 
as  is  insiRted  on  ;  and  if  there  had  been,  yet  it 
would  not  ha?e  had  that  operation  to  licence 
him  to  come  to  England.  The  next  things 
they  speak  most  fully  to  (and  which  ia  very 
considerable,  if  they  make  it  om)  la,  that  the 
words  of  this  act  of  parliament,  upon  which 
the  indictment  is  founded,  or  at  least  the  rocon- 
ingr  of  them,  cannot  be  extended  to  a  native  of 
Scotland .  As  for  the  words  of  the  act,  we  need 
do  no  more  than  read  them,  to  make  it  appear 
to  be  otherwise.  It  is  observed  by  them  very 
truly,  that  Scotlanil  is  no  part  of  the  kin^om 
of  Lti^laiid  ;  but  thev  must  admit  it  as  a  part 
of  the  dominions  of  the  queen  of  England, 
though  not  part  of  the  kingdom  of  England. 
They  nould  do  little  service  to  the  subjects  of 
Scotland,  if  they  should  endeavour  to  over- 
throw Calvin's  case,  which  was  so  solemn ly 
determined  Dffv  an  hundred  years  ago,  which 
enables  them' of  Scotland  to  come  into  England, 
and  enjoy  the  same  privileges  here,  as  the  sub- 
jects of  Euffland  do.  Certainty,  as  they  are 
let  into  all  these  benefits  by  the  resolution  of 
that  case,  so  they  are  at  the  same  time  the  sub- 
jects of  the  kinf^  or  queen  of  England.  That 
the  words  therefore  of  the  act  are  against  them, 
nothing  can  be  plainer;  *  If  any  of  his  ma- 
jeaty's  sulgects,  who,  since  the  11th  of  De- 
cember,  J 688,  have  gone  into  France.' 

This  leaves  them  no  room  for  dispute ;  it  says 
not,  if  any  of  the  subjects  of  the  kingilom  of 
England,  but  if  ony  of  his  majesty's  subjects ; 
so  that  whoever  was  a  subject  of  the  late  king 
is  v^iihin  the  aot.  The  words  are  without  any 
vesiriction  whatever,  *  If  any  of  his  majesty  s 
subjects ;'  and  they  wilt  not  deny  but  that  a 
Scotchman  was  a  subject  of  his  late  majesty. 
But  then  they  say,  if  the  words  should  extend 
to  it,  the  meanintr  of  the  act  cannot.  With 
submission,  we  think  the  ca$e  before  yon  is 
within  the  words  and  meaning  of  the  act,  and 
within  the  mischief  which  the  act  provides 
against.  For  at  the  time  this  act  was  made, 
it  being  taken  notice  of,  that  upon  the  peace 
jconcludeil.  there  uould  be  a  door  opened  for  a 
jcommunication  between  England  and  France, 
and  that  many  persons  who  had  resorted 
thither,  who  had  been  actually  in  arms  there, 
and  otiier  disaffected  persons,  might  take  ad- 
vantage, and  be  encouraged  from  thence  to 
form  and  carry  on  treasonable  designs  and 
practices  against  his  majesty's  person  and  go- 
vernment ;  therefore,  to  obviate  that  mischief, 
this  act  was  made  in  sach  general  wm^ds,  that 
if  any  of  his  majesty's  subjects  who  had  gone 
voluntarily  into  France,  since  the  time  men- 
tioned in  the  act,  without  licence,  let  them  be 
bom  H  here  they  would,  whether  they  were  of 
the  one  kingdom  or  the  other,  tht  mischief  of 
their  returning  without  licence  was  equal. 
And  by  consequence,  it  was  the  meaning  of 
the  act  to  exclude  one  as  well  as  the  other ; 
for  the  design  of  the  act  was  to  prevent  the 
danger  that  might  arise  by  such  persons  com- 
ing over.  But  aa  to  tbb  present  case,  if  what 
ttM  witnswM  have  nid  be  true,  it  weuki  be 


very  mischievotts  indeed,  if  a  person  that  had 
been  resident  here  for  near  twenty  years,  as  the 
prisoner  was,  by  hb  own  witnesses,  and  after- 
wards went  into  France  without  a  licence,  if  be 
tnay  be  allowed  to  return  back  again  without  a 
licence,  because  not  originally  a  native  of  Eng- 
land. By  the  same  rule,  all  those  persons 
that  have  done  the  like,  both  of  Scotland  and 
Ireland,  would  be  at  liberty  to  return  also,  be- 
cause not  natives  of  England  ;  which  was  not 
surely  the  meaning  of  tne  act  of  parliament, 
nor  ought  the  construction  of  the  words  so  to 
be  taken.  It  is  true,  we  cannot  here  by  an 
act  bind  them  in  Scotland ;  but  we  are  not  now 
putting  in  execution  this  act  in  Scothind,  hot 
nutting  it  in  execution  here  in  England  on  a 
Scotchman  that  had  been  long  an  inhabitant 
here  before.  My  lord,  the  next  thing  that  was 
insisted  on,  is,  that  if  he  be  such  a  subject  as 
may  be  construeil  within  this  act,  and  if  the 
pardon  should  not  have  the  effect  they  contend 
for,  yet  they  say,  this  indictment  is  laid  in  the 
wrong  place,  it  ought  to  have  been  laid  in  the 
county  where  he  first  arrived.  There  need 
little  to  be  said  to  this,  because  the  prosecution  is 
made  where  the  party  was  apprehended.  The 
objection  they  make,  is  that  which  would  ren- 
der it  impracticable  to  prosecute  any  for  thie 
offence.  For  how  is  it  possible  to  know  where 
a  man  first  privately  arrived  ?  That  which  ie 
enouffli  to  charge  him,  is,  that  he  was  first 
found  in  such  a  place  in  EiMfland ;  for  it  is  not 
said  in  the  act,  that  they  ahall  not  return  to  this 
or  that  county,  but  not  to  England.  And  then 
wherever  he  is  found  in  England,  there  the  in- 
dictment may  be  laid  agamst  him.  And  the 
case  of  the  felony  comes  home  to  this  point ;  the 
man  that  steals  goods  in  one  county,  may  be 
indicted  in  any  other  county  where  be  carrici 
them.  So  he  that  returns  into  England  con- 
trary te  the  act,  wherever  he  is  apprehended, 
he  carries  the  crime  with  him.  And  it  doea 
not  appear,  but  that  this  is  the  pisce  where  he 
was  first  fbnnd.  They  say,  it  is  impovsihle  to 
cfHne  from  Scotland  mto  Middlesex,  without 
first  ooming  into  some  other  county;  but 
it  is  agreed,  that  this  is  the  place  where  he 
was  first  apprehended.  Therdfore,  upon  the 
whole  matter,  the  Act  being  confened,  we  in- 
sist that  he  is  within  the  words  and  the  mean- 
ing of  the  act,  and  within  the  mischievous  con- 
sequences which  are  intended  to  be  prevented 
by  it 

AtL  Gen,  My  hnrd,  I  would  not  speak  any 
thing  to  aggravate  matters  against  the  [>risener ; 
bnt  there  nave  been  some  thinffs  said  by  his 
counsel,  which  I  think  fit  to  be  tiKen  notice  of*. 
— ^They  have  given  him  a  character  for  his 
faithfulness  to  ttie  queen,  and  called  some  wit- 
nesses to  it :  and  Mr.  Williams  was  |deased  to 
say,  his  owning  the  fiMSts  charged  against  him 
in  the  indictment  (whereby  he  saved  the  coart 
and  the  queen's  ooiuflel  a  great  deal  of  trouble) 
was  an  argument  of  his  sincerity. — I  only  say, 
I  believe  be  had  a  belter  opportunity  by  other 
methedty  te  have  shewn  it    My  ioroi  every 
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FM  no  offence :  this  is  the  uie  the  prisoner 
would  make  of  thin  |>anlon.  I  cannot  prets  it 
M  a  pardon  of  an  Eni^lisb  crime  ;  though  with 
great  aubmisiion  to  your  lordship,  it  seems 
Bometbing  strange,  that  Mr.  Linosay  should 
by  virtue  of  this  pardon  be  a  very  good  subject 
of  the  Queen's  in  Scotland,  and  have  all  the 
■ame  liberties  other  of  his  countrymen  have 
there,  and  yet  that  he  should  lie  a  traitor 
Sffainst  the  ouoen  here  in  England ;  that  he 
should  be  witnin  the  queen's  protection  there, 
and  out  of  her  protection  here ;  and  yet  at  the 
same  time  that  his  allegiance  to  her  cannot  be 
severed,  nor  he  considered  as  a  subjei't  to  her, 
as  queen  of  Scotland,  and  not  a«  queen  of  Eng- 
land. 

But  admitiincf  the  pardon  will  nut  avail  the 
prisoner  in  any  respect,  and  that  your  lordship 
should  be  of  opinion  that  his  coming  to  England 
is  a  treason,  notwithstandin|r  he  returned  from 
France  iuto  Scotland  first ;  then  1  must  insist 
upon  what  Mr.  H'illiams  has  liefore  mentitmed, 
that  this  indictment  is  ill,  and  that  he  ought  to 
have  been  indicted  in  the  county  which  he  first 
came  into,  which  was  impoasible  to  be  Middle- 
■ex ;  and  I  must  ground  it  on  the  general  rule 
that  all  crimes  are  local,  and  inquirable  by  the 
grand  jury  uf  the  county  where  they  are  com- 
mitted. Even  iu  batteries,  which  are  transi' 
toiy  in  actions;  yet,  with  submission,  indict- 
ments are  local,  and  must  be  enquired  of  by 
the  flrrand  jury  of  the  county  where  they  are 
fsomniitted.  5ly  lord,  I  shall  tres|iaRs  no  longer 
npon  yonr  lordship's  patience,  only  just  beg 
leave  to  say,  that  upon  the  whole  matter,  for 
the  prisoner  at  the  bar,  I  humbly  insist  upon  it, 
that  he,  being  a  native  of  Scotland,  is  not  with- 
in the  words  of  this  act:  that  if  he  should  be 
within  the  words,  yet  he  is  not  within  the 
meaning  of  the  act.  But  if  both  those  points 
pre  against  me,  that,  as  this  case  is,  he  is  not 
obliged  by  it.  If  I  should  fail  in  all  these,  then 
I  must  have  recourse  to  the  construction  of  the 
act,  that  it  intended  only  to  make  the  first  en- 
try into  any  of  the  queen's  dominions  treason, 
and  consequently  tbat  this  treason  was  upon 
his  return  to  Scotland,  and  ought  in  the  indict- 
ment to  b^ve  been  laid  as  such :  for  which  rea- 
son f  humbly  conceive,  tbat  the  indictment  is 
not  only  i|l,  but  that  the  pardon  will  amount  to  a 
licence.  But  if  your  lordship  should  be  of 
opinion  he  is  indictable  for  coming  into  Eng- 
land, that  then  the  indictment  onght  to  have 
been  laid  in  that  county  where  he  first  came 
into.  If  any  of  which  points  hold,  with  sub- 
mission, the  prisoner  cannot  be  found  guilty  on 
this  indictment;  but  your  lordship  wiu  be 
pleased  to  direct  the  gentlemen  of  tne  jury  to 
pcouit  him,  which  I  humbly  pray  in  his  he- 
Sir  ThomMt  Powis.  My  lord,  I  bare  obaenred 
these  gentlemen  in  the  method  they  have  gone, 
and  will  fullovv  them  in  the  same  manner  to 
give  them  an  answer.  What  we  have  to  say 
will  be  nothing  but  with  respect  to  the  law.  as 
it  now  stands  upon  the  act  of  parliament:  whe- 


ther the  case  deserves  mercy  or  no,  b  net  ihn 

question  here,  that  will  be  oonstdered  in  ano- 
ther place.  Our  part  is  to  maintain  the  law  as 
it  stands  with  reference  to  this  imlictnfent ;  il 
must  be  owned,  that  a  great  deal  of  that  wluoh 
has  been  said  might  have  cavried  wciffht  with 
it,  if  it  had  been  pleailed  in  Scotland,  vniere  the 

Kr(»clamation  was  made ;  but  to  make  oae  oTit 
ere  in  England,  as  having  any  force  in  this 
case,  is  not  agreeable  to  law  or  reason.     Fiift, 
no  man  can  say  a  pardon,  if  it  had  been  imier 
the  great  seal  of  ScutbnH,  could  pardon  a  erisM 
committed  here  in  England  ;    hut  it  is  not  si^ 
for  it  is  not  uuder  any  seal  at  all.     But  sop- 
posing  it  were  to  be  taken  in  the  extent  tbsy 
would  have  it,  yet  it  would  not  be  a  snffidcnt 
pardon  in  this  case.     For  these  two  tUnH 
must  be  considered :   First,  it  is  a  pardon  nJfy 
of  crimes  committed  io  that  kingdom.    S^ 
condly,  it  cannot  be  a  pardon  of  a'erimeeom- 
mitted  since  that  pardon  granted  ;  for  we  nnt 
mind  the  date  of  that  pardon,  and  the  crime  be 
is  tried  for.    The  Scotch  pardon  is  dated  is 
Manrh  1702-3,  that  was  March  was  twelft- 
month.    No  man  can  say  a  proclamntiM  is 
that  kingdom  can  pardon  a  crime  that  wtf 
committed  afterwanls.    Now  this  crime  wm 
committed  in  December  last,  fbr  then  it  was  ks 
returned  into  England ;    therefore  tbat  paidm 
can  ncvrr  extend  to  this  case.    So  that  tkms 
two  thincs,  if  considered,  will  be  soffieicBtts 
answer  all  that  has  been  insisted  on  by  wajr  if 
panlon.    First,  it  is  a  pardon  of  another  ksf- 
dom  for  offences  cimi  mitted  against  the  crown 
of  Scotland  ;  whereas  this  indictment  is  ftr 
an  offence  committed  against  the  crown  if 
England.    And  secondly,  it  was  granted  ilt 
time  precedent  to  the  time  of  this  ofemee  esoi- 
mitted :    but  next,  they  say,  the  pnidon  ■ 
Scotland  will  amount  to  a  licence  fnim  the 
queen  to  go  into  Scotland,  and  that  tbna  by 
consequence  he  was  free  to  come  into  Englnd: 
with  submission,  we  think  they  cannot  make 
such  an  inference,  fbr  tbe  queen's  pardon  can- 
not extend  to  such  a  double  purpose,    819- 
pose  the  ntieen  had  expressly  pardoned  iui  g^ 
ing  into  France  and  retnmmg  into  Bcndend, 
that  would  not  have  amoonted  to  a  lieencs  li 
come  into  England.    So  that  we  deny  tjicirin- 
ference,  that  the  pardon  in  Scotbind  amonnlite 
a  licence  to  come  into  England.    But  in  tbe 
second  place,  if  the  queen  had  ezpreesly  given 
him  a  licence  to  go  into  Scotland,  (thooni 
do  not  admit  that  to  be  the  case)  yet  I  lutf 
that  that  would  have  been  a  licence  to  ossie 
into  England.     If  the  queen  under  tbe  pm}- 
seal  of  Scotland,  should  have  admitted  bim  Io 
come  into  (ScotUiMl,  yet  that  wooM  not  bHa 
been  a  licence  for  him  to  come  into  England ; 
for  it  would  have  been  a  special  licence  to  go  Io 
one  place,  which  can  never  be  re^oncn,  h 
such  a  case  aa  this  is,  a  licence  to  go  to  ane- 
ther  phtce  in  another  kingdom.    For  tbe  ki^ 
or  queen  might  perhaps  think  fit  to  licence  one 
to  come  into  Scotland,  and  yet  not  think  itoon- 
venient  to  licence  him  to  come  im  1 
royal  pcmnias  he  wonid  be  bvrrlft 
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SSo  that  there  is  no  SDcb  licence  in  that  pardon, 
as  is  insisted  on  ;  and  if  there  had  been,  yet  it 
would  not  have  had  that  operation  to  licence 
him  to  come  to  En^nd.  The  next  thin|^ 
they  speak  most  fully  to  (and  which  b  ^ery 
considerable,  if  they  make  it  out)  if,  that  the 
words  of  this  act  of  parliament,  upon  which 
the  indictment  is  founded,  or  at  least  the  mcan- 
ingr  of  them,  cannot  he  extended  to  a  native  of 
Scotland .  As  for  the  words  of  the  act,  we  need 
do  DO  more  than  read  them,  to  make  it  appear 
to  be  otherwise.  It  is  observed  by  them  very 
truly,  that  Scotlan<l  is  no  part  of  the  kin^om 
of  kii^laud  ;  but  they  must  admit  it  as  a  ptrt 
of  the  dominions  off  the  queen  of  England, 
though  not  part  of  the  kingdom  of  England. 
They  nould  do  little  service  to  the  subjects  of 
Scotland,  if  they  should  endeavour  to  over- 
throw Calvin's  case,  which  was  so  solemulv 
determined  Dtar  an  hundred  years  ago,  which 
enables  them' of  Scotland  to  come  into  England, 
and  enjoy  the  same  privileges  here,  as  the  sub- 
jects of  England  do.  Certainly,  as  they  are 
let  into  all  these  benefits  by  the  resolution  of 
that  case,  so  they  are  at  the  same  time  the  sub- 
jects of  the  kinf^  or  queen  of  England.  That 
the  words  therefore  of  the  act  are  against  them, 
pothiog  can  be  plainer;  *  If  any  of  his  ma- 
jesty's subjects,  who,  since  the  11th  of  De- 
cember, 1688,  have  gone  into  France.'- 
This  leaves  them  no  room  for  dispute ;  it  says 
not,  if  any  of  the  subjects  of  the  kingilom  of 
England,  but  if  ony  of  his  majesty's  subjects ; 
80  that  whoever  was  a  subject  of  the  late  king 
is  v^iihin  the  aot.  The  words  are  ivithout  any 
restriction  whatever,  *•  If  any  of  his  majesty  s 
subjects ;'  and  they  will  not  deny  but  that  a 
Scotchman  was  a  subject  of  his  late  majesty. 
But  then  they  say,  if  the  words  should  extend 
to  it,  the  meaning  of  the  act  cannot.  With 
submission,  we  think  the  cas^e  before  you  is 
within  the  words  and  meaning  of  the  act,  and 
wiihin  the  mischief  which  the  act  provides 
ai*ainst.  For  at  the  time  this  act  was  made, 
it  being  taken  notice  of,  that  npon  the  peace 
4X>nchide<l.  there  would  be  a  door  opened  for  a 
jCOiiimunication  between  England  and  France, 
and  that  many  persons  who  had  resorted 
thither,  who  had  been  actually  in  arms  there, 
and  oliier  disaifected  persons,  might  take  ad- 
vantage, and  be  encouraged  from  thence  to 
form  and  carry  on  treasonable  designs  and 
practices  against  his  majesty's  person  and  tfo- 
▼ernment ;  therefore,  to  obviate  that  mischief, 
fhis  act  was  made  in  such  general  words,  that 
if  any  of  his  majesty's  sui^ts  who  had  gone 
voluntarily  into  France,  since  the  time  men- 
tioned io  the  act,  without  licence,  let  them  be 
bom  where  they  would,  whether  they  were  of 
the  one  kingdom  or  the  other,  the  mischief  of 
their  returning  without  licence  was  equal. 
And  by  consequence,  it  was  the  meaning  of 
the  act  to  exclude  one  as  well  as  the  other ; 
for  the  design  of  the  act  was  to  prevent  the 
danger  that  might  arise  by  such  persons  com- 
ing over.  But  as  to  this  present  case,  if  what 
ttM  witnen^  have  nid  be  tme,  it  weuki  be 


very  mischievotts  indeed,  if  a  person  that  had 
been  resident  here  for  near  twenty  years,  as  the 
prisoner  was,  by  hb  own  witnesses,  and  after- 
wards went  into  France  without  a  licence,  if  be 
may  be  allowed  to  return  back  again  without  a 
licence,  because  not  originally  a  native  of  Engw 
land.  By  the  same  rule,  all  those  persona 
that  have  done  the  hke,  both  of  Scotland  and 
Ireland,  would  be  at  liberty  to  return  also,  be- 
cause not  natives  of  England  ;  which  was  not 
surely  the  meaning  of  the  act  of  parliament, 
nor  ought  the  construction  of  the  words  so  to 
be  taken.  It  is  true,  we  cannot  here  by  an 
act  bind  them  in  Scotland ;  but  we  are  not  now 
putting  in  execution  this  act  in  Scotland,  bat 
putting  it  in  execution  here  in  England  on  • 
Scotchman  that  had  been  long  an  inhabitant 
here  before.  My  lord,  the  next  thing  that  was 
insisted  on,  is,  that  if  he  be  such  a  subject  aa 
may  be  construeil  within  this  act,  and  if  the 
pardon  should  not  have  the  effect  they  contend 
for,  yet  they  say,  this  indictment  is  laid  in  the 
wrong  place,  it  ouffht  to  have  been  laid  in  the 
county  where  he  first  arrived.  There  need 
little  to  be  said  to  this,  because  the  prosecution  is 
made  where  the  party  was  apprehended.  The 
objection  they  make,  is  that  which  would  ren- 
der it  impracticable  to  prosecute  any  for  tbia 
offence.  For  how  is  it  possible  to  know  where 
a  man  first  privately  arrived  f  That  which  is 
enougli  to  charge  him,  is,  that  be  was  first 
found  in  such  a  place  in  England ;  for  it  is  not 
said  in  the  act,  that  they  shall  not  return  to  this 
or  that  county,  but  not  to  England.  And  then 
wherever  he  is  found  in  England,  there  the  in- 
dictment may  be  laid  against  him.  And  tlie 
case  of  the  felony  comes  home  to  this  point ;  the 
man  that  steals  goods  in  one  county,  may  be 
indicted  in  any  other  county  where  be  carries 
them.  So  he  that  returns  into  England  con- 
trary te  the  act,  wherever  he  is  apprehended, 
he  carries  the  crime  with  him.  And  it  does 
not  appear,  but  that  this  is  the  place  where  be 
was  first  found.  They  say,  it  is  impovsible  to 
come  from  Scotland  mto  Middlesex,  without 
first  coming  into  some  other  county;  but 
h  is  agreed,  that  thb  is  the  place  where  be 
was  first  apprehended.  Therdfore,  upon  the 
whole  matter,  the  fact  being  confened,  we  in- 
sist that  he  is  within  the  words  and  the  mean- 
ing of  the  act,  and  within  the  mischievona  con- 
sequences which  are  intended  to  be  prevented 
by  it 

Ati,  Gen.  My  hnrd,  I  would  not  speak  any 
thing  to  aggravate  matters  against  the  prisoner ; 
but  there  nave  been  some  tbinffs  said  by  his 
counsel,  which  I  think  fit  to  be  ti^en  notice  of. 
— ^They  have  ffiven  bim  a  character  for  liis 
faithfulness  to  toe  oneen,  and  called  some  wit- 
nesses to  it :  and  Mr.  Williams  waa  pleased  to 
say,  his  owning  the  fiusts  charged  against  him 
in  the  indictment  (whereby  he  saved  the  court 
and  the  queen's  coonsel  agreat  deal  of  trouble) 
was  an  argument  of  his  sincerity. — I  only  say, 
I  believe  be  bad  a  better  opportunity  by  other 
methodsi  te  have  ahewn  it    My  ioroi  every 
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JFMM  no  offence :  this  is  the  nse  the  prisoner  | 
would  make  of  ihw  panlon.  I  cannot  press  it 
•■  a  panlon  oi'an  Eniflish  crime ;  though  with 
great  submission  to  your  lordship,  it  seems 
■omething  stran§^,  that  Mr.  Lindsay  should 
bv  virtue  of  this  pardon  be  a  very  good  subject 
or  the  queen's  in  Scotland,  and  have  all  the 
same  liberties  other  of  his  countrymen  have 
there,  and  yet  that  he  should  be  a  traitor 
affainst  the  queen  here  in  England ;  that  he 
•hould  he  within  the  queen's  protection  there, 
and  out  of  her  protection  here ;  and  yet  at  the 
same  time  that  his  allegiance  to  her  cannot  be 
severed,  nor  he  considered  ai  a  sulijei^t  to  her, 
as  queen  of  Scotland,  and  not  as  queen  of  Eng- 
land. 

But  adinittinQf  the  pardon  will  mit  avail  the 
prisoner  in  any  respect,  and  that  your  lordship 
should  be  of  opinion  that  his  coining  to  England 
is  a  treason,  notwithstsnding  he  returned  from 
France  into  Scotland  first ;  then  I  must  insist 
upon  what  Mr.  Williams  has  liefure  mentioned, 
that  this  indictment  is  ill,  and  that  he  ought  to 
have  been  indicted  in  the  county  which  he  first 
canM!  into,  which  was  impossible  to  he  Middle- 
■ex  ;  and  I  must  ground  it  on  the  general  rule 
that  all  crimes  are  local,  and  inquirable  by  the 
grand  jury  of  the  county  where  they  are  com- 
jnitted.  £\cu  iu  batteries,  which  are  transi- 
toiy  in  actions;  yet,  with  submission,  indict- 
ments are  local,  and  must  be  enquired  of  by 
the  grand  jury  of  the  county  where  they  are 
committed.  My  lord,  I  shall  ti-espass  no  longer 
upon  your  lordship's  patience,  only  just  beg 
leave  to  say,  that  upon  the  whole  matter,  for 
the  prisoner  at  the  bar,  I  humbly  insist  upon  it, 
that  he,  being  a  native  of  Scotland,  is  not  with- 
ID  the  words  of  this  act:  that  if  he  should  be 
within  the  words,  yet  he  is  not  within  the 
meaning  of  the  act.  But  if  both  thc«e  jioints 
^re  against  me,  that,  as  this  case  is,  he  is  not 
obliged  by  it.  If  I  should  fail  in  all  these,  then 
I  must  have  recourse  to  th^  construction  of  the 
act,  that  it  intended  only  to  make  the  first  en- 
try into  any  uf  the  queen's  dominions  treason, 
sod  consequently  that  this  treason  was  upon 
his  return  to  Scotland,  and  ought  in  the  indict- 
ment to  h^ve  been  laid  as  such :  for  which  rea- 
son I  humbly  conceive,  that  the  indictment  is 
not  only  i|],  but  that  the  pardon  will  amount  to  a 
licence.  But  if  your  lordship  should  be  of 
opinion  he  is  indictable  tor  coming  into  Eng- 
land, that  then  the  indictment  onght  to  have 
been  laid  in  that  county  where  he  first  came 
into.  If  any  of  which  points  hold,  with  sub- 
mission, the  prisoner  cannot  be  found  gailty  on 
Ibis  indictment;  but  your  lordship  wifl  be 
pleased  to  direct  the  gentlemen  of  tne  jury  to 
ncquit  him,  which  I  numbly  pray  in  liia  be- 

Sir  TTioMM  Pmis.  My  lord,  I  have  observed 
these  ^ntlemen  in  the  method  they  have  gone, 
and  will  follow  them  in  the  same  manner  to 
give  them  an  answer.  What  we  have  to  say 
will  be  nothing  hut  with  respect  to  the  law,  as 
It  DOW  stands  upon  the  act  of  paiiiament:  who* 


ther  the  case  deserves  mercj  orno,  b  not  th« 
question  here,  that  will  be  considered  in  bmh 
tner  place.  Our  part  is  to  maintaiD  thebw  m 
it  sUnds  with  reference  to  this  inilicttfcnt ;  it 
nmst  be  owned,  that  a  great  deni  of  that  winch 
has  been  said  might  have  cavried  wcUit  with 
it,  if  it  had  been  pleailed  in  Scotland,  where  the 

CnK:lamation  was  made ;  but  to  meke  nee  of  it 
ere  in  England,  as  having  any  fi»roe  in  this 
case,  is  not  agreeable  to  law  or  reason.  Fin^ 
no  man  can  say  a  pardon,  if  it  bad  been  under 
the  great  seal  of  Sci»ttend,  couM  pardon  a  crimt 
committed  here  in  England  ;  but  it  is  not  si^ 
for  it  is  not  under  any  seal  at  all.  Bat  snp- 
posing  it  were  to  be  taken  in  the  extent  they 
would  have  it,  yet  it  would  not  be-  a  snIBeieBt 
pardon  in  this  case.  For  these  two  thii|i 
roust  he  considereil :  First,  it  is  a  pardon  omf 
of  crimes  committed  in  that  kingdoai.  » 
condly,  it  cannot  be  a  pardon  of  a'erimoco^ 
mitted  since  that  pardon  granted  ;  for  wn  nsmt 
mind  the  date  of  that  pardon,  and  the  Grime  ht 
is  tried  for.  The  Scotch  pardon  is  dated  ii 
March  1702-3,  that  was  March  was  twiha- 
month.  No  man  can  say  a  procbmalion  ii 
that  kingdom  can  pardon  a  crime  that  w 
committed  aAerwaras.  Now  this  crime  w 
committed  in  December  last,  for  then  it  was  is 
returned  into  England ;  therefore  thnt  parM 
can  ncvor  extend  to  this  case.  So  that  thm 
two  thincfs,  if  considered,  will  be  suflScient  Ii 
answer  all  that  has  been  insisted  on  hj  wajr  tf 
panlon.  First,  it  is  a  pardon  of  another  kiaf- 
dom  for  ofl*enccs  cimi mitted  against  the  cnva 
of  Scotland ;  whereas  this  indictment  is  ftr 
an  ofl*ence  committed  against  the  crswn  if 
England.  And  secondly,  it  was  sranlsd  si  a 
time  precedent  to  the  time  of  this  rafence  co^ 
mitted :  but  next,  they  say,  the  paidoB  ■ 
Scotland  will  amount  to  a  licence  from  lbs 


queen  to  go  into  Scotland,  and^  that 
consequence  he  was  free  to  come  into  Ei  _ 
with  submission,  we  think  thej  cannot 
such  an  inference,  for  the  queen's  pardon  ca^ 
not  extend  to  such  a  double  purpoee»  Bap- 
pose  the  qiieen  had  ezpressljf  pardoned  Us  g^ 
ing  into  France  and  returning  into  SepdMlt 
that  would  not  have  araoadted  to  a  liocnee  ti 
come  into  England.  So  that  we  deny  ihsiria- 
ference,  that  the  pardon  in  Scotland  aoMmnliti 
a  licence  to  come  into  England.  Bat  in  As 
second  place,  if  the  queen  had  eapresaly  gnea 
him  a  licence  to  go  into  Scotland,  (thoach'I 
do  not  admit  that  to  be  the  case)  yet  I  mm^ 
that  that  would  have  beenalicenoe  to 


into  England.    If  the  ouccn  under  the  priv^- 
seal  of  Scothiud,  shonra  have  admitted  him  Is 


come  into  Scotland,  yet  that  wouM  net 
been  a  licence  for  him  to  come  into  Bngtud; 
for  it  would  have  been  a  speetsl  licenee  In  go  Is 
one  place,  which  can  never  be  reckoned,  h 
soch  a  case  as  this  is,  a  licence  lo  go  to  aslto- 
ther  place  in  another  kingdom.  For  ibe 
or  queen  might  perhaps  think  fit  to  lioone 
10  cone  into  Scotland,  and  yet  not  think  it 
renient  to  licence  him  to  come  so  noar  i 
royal  penoniai  be  woaM  be  hasrlft  liglM^ 
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2So  ibat  there  is  no  inch  Kcence  in  that  pardon, 
as  is  insiKtpd  od  ;  and  if  there  had  been,  yet  it 
would  not  have  had  that  operation  to  licence 
him  to  come  to  England.  The  next  thing 
they  speak  most  fully  to  (and  which  is  very 
considurable,  if  they  make  it  out)  is,  that  the 
words  of  this  act  of  parUament,  upon  which 
the  indictment  is  founded,  or  at  least  the  mean- 
ing iif  them,  cannot  be  extended  to  a  native  of 
Sa>tlaod .  As  for  the  words  of  the  act,  we  need 
do  no  more  than  read  them,  to  make  it  appear 
to  be  otherwise.  It  is  observed  by  them  very 
truly,  that  Scotland  is  no  part  of  the  kingdom 
of  Lnglaud  ;  but  they  must  admit  it  as  a  part 
of  the  dominions  ot  the  queen  of  England, 
though  not  Mtt  of  the  kingdom  of  England. 
They  viould  do  little  service  to  the  subjects  of 
Scotland,  if  they  should  endesTOur  to  over- 
throw Calvin's  case,  which  was  so  solemnly 
determint'd  Bfftr  an  hundred  years  ago,  which 
enables  them' of  Scotland  to  come  into  England, 
and  eiyoy  the  same  privileges  here,  as  the  sub- 

^'ects  of  England  do.  Certainly,  as  they  are 
et  into  all  these  benefits  by  the  resolution  of 
that  case,  so  they  are  at  the  same  time  the  sub- 
jects of  the  king  or  queen  of  England.  That 
the  words  therefore  of  the  act  are  against  them, 
nothing  can  be  plainer;  <  If  any  of  his  ma- 
jesty's suljects,  who,  since  the  11th  of  De- 
cember,  1688,  have  gone  into  France.' 

This  leaves  them  no  room  for  dispute ;  it  says 
not,  if  any  of  the  subjects  of  the  kingilom  of 
England,  but  if  any  of  his  majesty's  subjects ; 
80  that  \ihoeTer  was  a  subject  of  the  late  king 
is  %%ithin  the  act.  The  words  are  without  any 
restriction  whatever, '  If  any  of  his  majesty's 
subjects ;'  and  they  will  not  ilcny  but  that  a 
Scotchman  was  a  subject  of  his  late  majesty. 
But  then  they  say,  if  the  words  should  extend 
to  it,  the  meaning  of  the  act  cannot.  With 
subniltsion,  we  think  the  casie  before  you  is 
within  the  words  and  meaning  of  the  act,  and 
within  the  mischief  which  the  act  provides 
against.  For  at  the  time  this  act  was  made, 
it  being  taken  notice  of,  that  u|M>n  the  peace 
4Soncludefl,  there  would  be  a  door  opened  for  a 
jooinmunication  between  England  and  France, 
and  that  many  persons  who  had  resorted 
thither,  who  had  been  actually  in  amis  there, 
and  oilier  disaffected  persons,  might  take  ad- 
vantage, and  be  encouraged  from  thence  to 
form  and  carry  on  treasonable  designs  and 
practices  against  his  majesty's  person  and  go- 
vernment ;  therefore,  to  obviate  that  mischief, 
this  act  was  made  in  such  general  words,  that 
if  any  of  his  majesty's  subjects  who  had  gone 
voluntarily  into  France,  since  the  time  men- 
tioned in  the  act,  without  licence,  let  them  be 
bom  where  they  would,  whether  they  were  of 
the  one  kingdom  or  the  other,  the  mischief  of 
their  returning  without  licence  was  equal. 
And  by  consequence,  it  was  the  meaning  of 
the  act  to  exclude  one  as  well  as  the  other ; 
for  the  design  of  the  act  was  to  prevent  the 
danger  that  might  arise  by  such  persons  com- 
ing over.  But  at  to  this  present  case,  if  what 
Urn  iritMmm  luive  nid  be  tniei  it  wmM  be 


very  mischievous  indeed,  if  a  perw>o  that  had 
been  resident  here  for  near  twenty  years,  as  the 
prisoner  was,  by  hb  own  witnesses,  and  after- 
wards went  into  France  without  a  licence,  if  be 
may  be  allowed  to  return  back  again  wttbont  a 
licence,  because  not  originally  a  native  of  Eng- 
land. By  the  same  rule,  all  those  persona 
that  have  done  the  like,  both  of  Scotland  and 
Ireland,  would  be  at  liberty  to  return  also,  be- 
cause not  nativea  of  England  ;  which  was  not 
surely  the  meaning  of  the  act  of  parliament, 
nor  ought  the  construction  of  the  words  so  to 
be  taken.  It  is  tnie,  we  cannot  here  by  an 
act  bind  them  in  Scotland  ;  but  we  are  not  now 
potting  in  execution  this  act  in  Scotland,  hot 
nutting  it  in  execution  here  in  England  on  a 
Scotchman  that  had  been  long  an  inhabitant 
here  before.  My  lord,  the  next  thing  that  was 
insisted  on,  is,  that  if  he  be  such  a  subject  as 
may  be  construeil  within  this  act,  and  if  the 
pardon  should  not  have  the  effect  they  contend 
for,  yet  they  say,  this  indictment  is  laid  in  the 
wrong  pisce,  it  ouffht  to  have  been  laid  in  the 
county  where  he  first  arrived.  There  need 
little  to  be  said  to  this,  because  the  prosecution  is 
made  where  the  party  was  apprehended.  The 
objection  they  make,  is  that  which  would  ren- 
der it  impracticable  to  prosecute  any  for  tfaie 
offence.  For  how  is  it  possible  to  know  where 
a  man  first  privately  arrived  f  That  which  is 
enough  to  charge  him,  is,  that  he  waa  first 
found  in  such  a  place  in  England ;  for  it  is  not 
said  in  the  act,  that  they  ahall  not  return  to  this 
or  that  county,  but  not  to  England.  And  then 
wherever  he  is  found  in  England,  there  the  in- 
dictment may  be  laid  agamst  him.  And  tlie 
case  of  the  Mony  comes  home  to  this  point ;  the 
man  that  steals  goods  in  one  county,  may  be 
indicted  in  any  other  county  where  be  carrici 
them.  So  he  that  returns  into  England  con- 
trary te  the  act,  wherever  he  is  apprehended, 
he  carriea  the  crime  with  him.  And  it  does 
not  appear,  but  that  this  is  the  place  where  be 
was  firat  found.  They  say,  it  ia  imposaible  to 
cwne  from  Scotland  mto  Middlesex,  without 
first  coming  into  some  other  county;  but 
it  is  agreed,  that  this  is  the  place  where  he 
was  first  apprehended.  Thernore,  upon  the 
whole  matter,  the  fact  being  confessed,  we  in- 
sist that  he  is  within  the  words  and  the  rneen- 
ing  of  the  act,  and  within  the  miscbievoas  con- 
seqneoGCS  which  are  intended  to  be  prevented 
by  it 

An,  Oen,  My  lord,  I  would  not  speak  any 
thing  to  aggravate  matters  against  the  prisoner ; 
but  there  nave  been  some  things  said  by  his 
counsel,  which  1  think  fit  to  be  tucen  notice  ef. 
— ^They  have  given  him  a  character  fi>r  his 
faithfulness  to  ttie  queen,  and  called  some  wit- 
nesses to  it :  and  Mr.  Williams  was  pleased  to 
saj,  his  owning  the  facts  charged  against  him 
in  the  indictment  (whereby  he  saved  the  court 
and  the  queen's  cownel  a  great  deal  of  trouble) 
was  an  aignment  of  his  sincerity. — I  only  say, 
I  believe  be  had  a  better  oppertnnity  by  other 
methods,  te  have  ihewB  it.    My  lord,  every 
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ITM  no  olTeDce :   ihi*  ii  ibe  n 


!  the  priioaer 
wouM  DUtke  of  ihi*  |i>nlim.  I  cannot  prcH  it 
M  a  (Mnluii  ot'an  Ett^iih  crine  ;  thougli  with 
great  wbaitwiop  to  your  ionUhip,  it  M«ini 
MDtetliii^  Blnn^,  tbil  Ur.  Liaasay  ihouU 
bv  Tirtue  orilii*  (iwilon  be  a  *rrv  goou  lut^cct 
arilie  qiiceii'a  in  Scotland,  aDil  lave  all  the 
■ame  liberties  otbrr  of  Uti  countrymen  liiTe 
lliere,  aod  yet  that  he  ahaulil  b«  a  traitor 
asainat  the  queen  here  in  EnKlanil ;  that  he 
•noulri  hr  wilhin  Iheqaecn'i  (irutcction  tl]er«, 
•nil  out  uf  her  |iroiecIion  here ;  and  yet  at  the 
■ame  time  that  liia  allei^iance  to  her  cannot  be 
aevercd.  nur  he  cunsidered  as  a  •uhjei't  to  her, 
aaquecnof  Scotland,  and  not  a>  quevo  of  Eag- 

But  ■dinitllni:'  the  pardon  will  ni>t  a*ail  the 
priaonrr  in  nny  rnpect,  and  that  yonr  Inrdihip 
ahuuld  beofapinliin  that  hlaconiiiiictoEnglaud 
ii  a  trraauo,  uotHilhstandinE'  he  returned  I'nini 
France  iulri  th^tlaiid  Brat ;  then  I  ninst  insist 
upon  what  Mr.  Williami  bns  lierure  mentioned, 
that  Ihi*  iniliclment  li  ill,  and  that  he  ouifht  to 
have  been  indicted  in  the  countv  which  he  Gnt 
cattte  intn,  which  woi  iinpnatible  to  be  Middlc< 
Bex  ;  and  I  mnit  ground  it  on  the  general  rule 
that  all  Crimea  are  local,  am)  iuquiraUe  hy  the 
givnd  jury  III' the  county  wliere  they  are  com- 
mitted. Even  iu  hatlerira,  which  are  tranai- 
toiy  in  actions;  yet,  with  EiibrniiiBion,  indid- 
Bivota  are  local,  and  mull  be  enquired  of  by 
lbs  KTond  jury  ol'  the  county  where  they  are 
eomniitted.  My  lord,  I  ahall  treapau  no  longer 
npon  your  lordihip'a  patience,  only  juat  beg 
Mare  to  aay,  that  upon  the  whole  matter,  for 
the  priaoner  at  the  bar,  I  humbly  inaiat  upon  it, 
that  be,  being  a  natireorScollandiia  nut  with- 
in the  wnrdi  of  thii  act;  that  if  he  ahonld  be 
within  the  words,  yet  he  ii  not  within  the 
Dieanjng  of  the  act.  But  if  both  those  points 
»re  against  me,  that,  as  this  case  is,  he  is  not 
obliged  hy  it.  If  1  should  tail  insll  these,  then 
I  must  liitte  recourse  to  the  construction  of  the 
act,  that  it  intended  only  to  moke  the  first  eu- 
ti^  into  any  ufthe  queen's  dominions  treaaon, 
Wid  conaeqiiently  that  this  treason  waa  upon 
his  return  to  Hcotlani),  and  ought  in  the  indicl- 
ment  to  ha*e  been  laid  as  such  :  for  which  rea- 
■on  I  hunbly  concciTe,  that  the  iudictment  ia 
not  only  ill,  but  that  the  pardon  will  amount  to  a 
licence.  But  if  your  lordsbip  shouM  be  of 
opinion  he  is  indictable  for  comiog  into  Eng- 
land, that  then  the  indictment  ought  to  hare 
been  laid  in  that  county  where  he  6nt  came 
iotu.  If  any  of  which  pointa  bold,  with  sub- 
niasion,  the  prisoner  caoool  be  found  f>i\tj  on 
Ibia  indictment;  hut  your  lordsbip  will  be 
pleased  to  direct  the  gentlemen  of  the  jury  to 
acquit  him,  which  1  ho"  "  '    ■'^-   ' 


which  Innmbly  pray  ii 


Sir  ThamMt  Ptmii.  My  lord,  I  hareobaerred 
these  gentlemen  in  the  method  they  have  gone, 
and  ivdl  follo)r  them  in  Ibe  same  manner  to 
give  ihem  an  answef .    What  we  haie  to  si 
wilt  be  noUiing  but  viih  respect  to  the  law, 
U  DOv  stands  upOD  the  act  of  paxUuDcnl:  «b«- 


[lOK 

leaerres  mcit^  or  no,  la  aat  tba 


ther  the .    _ 

question  here,  that  will  be 
er  place.  Our  part  ia  to  maintain  tbeUw  h 
stands  with  reference  to  this  inrlictment ;  it 
\M  be  owned,  that  a  great  deal  oflbat  which 
J  been  said  luicbt  haTO  earned  weight  with 
it,  if  it  had  been  pleaded  in  Hcntland,  where  iha 
pri>c1ama1ion  was  made)  but  to  nuke  use  ofit 
England,  as  baring  any  force  id  Ihia 
case,  is  out  ajireeable  to  law  or  reason.  Pint, 
no  nian  can  lay  a  pardon,  if  it  had  beea  andsr 
the  great  seal  uf  ScKllsnd,  could  pardon  a  crima 
committed  here  in  Ent(land  ;  but  it  is  dot  sl^ 
t  under  anv  seal  at  all.  But  anp- 
ere  to  be  taken  in  the  extcBl  tbay 
ii,  yet  it  would  not  be  a  safikscDt 
psnlon  in  this  case.  For  these  two  ibiOM 
muKi  bo  considered :  First,  it  is  a  panlon  amf 
of  crimes  committed  in  that  kingdom.  Se> 
conrily,  it  cannot  be  a  pardon  ofa  crime  ooa 
mittrd  since  that  jurdon  granted  ;  for  wa  Bsmt 
minil  the  date  of  that  pardon,  and  the  crime  bt 
is  tried  lor.  The  Scotch  partlon  in  dalcdia 
March  1703-3,  that  was  March  waa  twain- 
month.  No  man  can  say  a  pmclamatioa  ii 
that  kingdom  can  pardon  a  crime  that  wm 
committed  aftrrwanls.  Now  this  crime  WM 
cinnmiltcd  in  December  last,  for  then  it  ma  hc 
returned  iato  England ;  theivtbre  that  paHw 
can  ncTn  extend  to  this  case.  Bo  that  thMI 
two  tbincs,  if  considered,  will  be  sufficNStM 
snswer  all  that  has  been  iniitted  on  by  way  if 
panlnn.  First,  it  is  a  pardon  of  aDOlner  kilg* 
dnm  fir  offences  conimilled  against  the  item 
nf  Scotlanil  ;  whereas  this  indietnwnl  ia  fr 
an  offence  commiltnl  a^inat  the  cnnra  it 
England.  And  secondly,  it  waigraBtcdrtB 
lime  precedent  to  the  time  of  this  Mbaee  oaa* 
milted:  hut  next,  llicy  aay,  the  paidM  ii 
Scotland  will  amount  to  alic« 
queeu  to  go  into  ScotUnd,  and  that  ll 
consequence  be  waa  free  to  come  intn  Ea| 
with  Bubmiisinn,  we  think  they  a 
such  an  inference,  for  the  queen's  panwa  ^iw- 
not  extend  to  such  a  double  purpose.  Ba^ 
pose  the  qneen  had  expresaly  ptrdoDcd  hia  g^ 
ing  into  France  and  retumug  into  firtltkwi, 
that  would  Doi  hare  amoOnted  to  aliceaoaM 
cnme  into  England.  So  that  we  deny  ihlfci^ 
ference,  that  the  pardon  in  Seodaml  sianuimi 
a  licence  to  come  into  En^-land.  Bnt  ia  ibt 
second  place,  if  the  queen  bad  exprpwiy  giMB 
him  a  licence  to  go  into  Scotland,  (thoob  I 
do  not  admit  lliat  to  be  tin  raw)  yet  I  im 
that  that  would  hare  been  a  lii;cnce  t«  m<M 
into  England.  If  the  aurcn  under  Ibe  prtt^- 
seal  of  Scotland,  abouhl  ba>e  admitted  bim  to 
come  into  Bcotlaod,  yet  thst  would  c 
been  a  licence  for  bim  to  con 
for  it  wouM  hare  been  a  spcciBl  lireutw  Kl^ 
one  place,  which  <ao  iwlt  be 
anch  a  caae  a*  this  is,  a  licence 
ther  placr  in  another  Uiwdm. 
or  qneen  might  perbapamikW 
to  come  into  Scotbud,and  jit 
ventefltto  licence  Urn  to  MP 
njil  poMM,  li  b«  «mM  M 


L^ 


/or  High  Trm 

il  thfn  i«  ni»  tnph  Wcrnct  in  th«i  pinlnti, 

niialrdoni  ftiiil  if  liicrc  lixl  hern,  ;et  it 

Inlil  not  bare  bid  that  oprntion  to  licence 

ti>  ooDia  tu    Englind.      Tb'  next  thing 

J  tpnk  moat  I'lillj  III  (■□■!  wbich  ii  very 

•aiitomble.  if  ihcy  oiik/  it  out) ' 


cannot  W  (xlmilal  lo  a  natitr  of 
Lbot),  As  lor  tbs  woidiofiheact,  wenenl 
lO  moT*  i))3D  read  lb«o,  to  maka  il  ipprar 
«  oih«nri*c.     Il  ii  nbwrird  hy  ibcm  vnry 

^T,  tbui  Scutlanil  is  no  part  of  tbc  kiitidom 

rV£nglauili  liut  they  muiI  admit  it  a*  ■  |iart 
I  W  the  doininiotn  of  ibe  quren  of  EDgland, 
Lllwugb  Doi  part  Iff  the  bingdum  of  Bnglviil. 
^Thtv  HaulJ  lb  little  teriivc  \o  the  Mihjfol*  a( 
,  if  ihry  ibouiil  cuileaTour  to  Ptrr- 
'  Jim's  cssr.  which  wia  so  aolcniiily 
d  nnr  an  hiimttr^  ymra  mo,  wkicb 

••  them  orSocitliDd  ■■>  i-ouie  into  Eiit;la&d, 

Stad  "U"?  *'"  omc  priiilrcnliatc,  aa  tlie  tab- 
IlMa  ttf  Engteiul  do.  CcrUinly,  ai  tbry  arc 
H  M  tnlo  all  IbMc  bnrflu  by  the  rrwrflilien  nf 
"'ij|qw»,t»lb«)  ai«atlbeuineliinp(he*Db' 
"~~~^  *-■- -  oravnsof  Enfland,  Tbal 
■*«rr  llie  act  arc  a^inct  ihem, 
;  ■  If  any  of  bii  ma- 
inre  the   1  uh  of  De. 

R  na  tiom  InrdiapHir;  ilMyt 
"^e  anljurti  rfilw  kiociha  of 
ty  W  hi*  nwjtalj'i  whja^ ; 
■a*  a  atilytt  oTow  bte  bog 
boilWattrML  The  »w<i  are  ii  Ifcii)  wy 
I      ■"       MfaMi,  •  If  a«y  td"  hii  n^nty  i 


LD.  170*.  [lOia 

wry  UiTiLtilnaui  iiulrrd,  tf  ■  pmno  Ibnl  had 
been  reiiiteDl  her*  lor  neat  Iwrniy  yet 
[inaoner  wa*,  by  Itlionii    mtDe«M.-i,  ■ 
ward*  we ni  into  France  without  a  licaoM,  if  Im   4 
may  he  allnir«d  to  reluru  back  again  nithtml  a  i 
li(*Mce,bcCBu*cnmi>ii|fiiitlly  anali«iol'Eivr>  I 
Uod.      By    the  Mme  rule,  all  ihnaa  jmimm 
that  have  done  the  like,  faoih  uf  ttcotbftd  anil 
lr«land,   would  lie  at  liberty  In  rMurti  alan,  bc- 
caiiM  nul  nalifM  n|  Enifiaud  ;  which  waa  not 
■imty  tile  meaniii([  ot  ih*  act  iif  iiarinnmi, 
Iinr  aught  the   muilrurllfni  ii(  Ihr  wuult  m  14, 
be  lakuii.     Il   1^    I.  ir,,.  Iiy  an 

ant  (iind  llieDi  in  '-  >,i>i  uoir 

pnlUngiD  vlK-u,.  .  Mifl,  UtI 

jiutliafr  il  in  *x<'  ..ixloaa 

Bcotcbman  tlial  li^. «  ...  luJiaUbutt 

here  beforei.     My  Iwi).  iiur  out  lluoff  llial  wm 

ioaialeid  od,  ia,  that  if  be  be  aucta  a  iuMm  •■  .1 

inay  be  MiirtriMil  wiibln  lliia  act,  aiMirifc«_ 

pardon  alKiuld  nul  ha*a  Ihe  eAad 

lor,  yd  tbey  tay,  Ihta  indHtMnau 

wrOD|r  place,  it  navfat  la  haee  h 

rounty   where  he  Aral  attlted. 

bttl*  10  be  aaid  la  Ihia,  bfcaMi  iba 

naadv  wkan  ibc  party  wa 

afcjwfMBn  ibey  wain,  ia  Ii 

dn  u  iayragticaMe  W  | 

aAaea.     Parbawbtipi 

a  na«  flnt  prtraltl*  amad  t    Tt 

tmmgk  |»  ehaiga  \im,  it,  dvi  k 

flwaJiaaMii  BtdaaeinltagMi 

aaii  JM  the  a•^  Ibai  riicji  rfJI  Ml  n 

•rikatBaaMjr.bMHdabcli    ' 

•km**  W  ia  btrni  im  IbiA 

Aauwa  amr  hi  laid  igifiK 

caM  flf  ihe  wiMy  ctaat  bMaam 

aaaa  *at  ateala  fmtt  m  aae  aaaatt.  any  ka 

tha^    Sa  fcH'ihai  i«WM«wBa«laaJ«a»i  J 
tai7  IHhaaa^wfcawearhaia   m    I   ilii. 
hearna**  otea  «tib  hi*.    iU  ii  ^ 
■at  njair.  bMl  IhM  tfeii  ia  Aa  ylaa 
waa  JMfmtd.    Tb^My.  iiiaii 
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one  knowi  from  v^hence  he  came  (vix.  from 
France),  and  how  lung  be  staid  there,  and  in 
whoae  aerrice.  And  it  would  hare  been  a  bet- 
ter argument  of  hit  tincerity,  if  he  had  given 
an  account  of  his  knowledge  of  what  passed  in 
France  while  he  was  there;  and  probably 
would  have  been  of  mure  adtantage  to  him, 
than  saTing  the  trouble  of  proving  what  (he 
knew)  we  were  ready  and  able  to  pro? e. 

What  has  been  said  as  to  tlie  act  in  general, 
is  something  surprizing  to  me ;  to  hear  an^ 
£nglishman  complain  of  the  hardship  of  this 
laW|  on  which  the  pri^uner  is  iiidictcMl,  which 
was  made  for  the  preservation  of  the  king's 
person  and  the  geTcrumcnt,  and  bjf  the  wisdom 
of  the  nation  thoui^ht  necessary.  But  as  to 
the  matters  of  law  the  prisoner's  counsel  have 
insisted  on,  thev  arc  reducible  to  two  beads. 

First,  Tliat  the  queen's  proclamation  in  Scot- 
land, parduning  her  subjects  of  Scotland  of  all 
treasons,  &c.  amounts  to  a  licence  to  return  to 
Scotland,  by  pardoning  tho  ofience  in  going  to 
France ;  and  er ery  subject  of  Scotland  may 
lawfully  come  thence  into  England. 

Secondly,  that  the  prisoner  ought  to  hare 
been  indidied  in  the  tirst  county  into  which  he 
first  returned :  which  is  impouible  to  be  Mid- 
dlesex. 

As  to  the  first  matter,  it  has  been  said,  that 
a  native  of  Scotland  is  not  bound,  nor  can  be 
panished  by  a  law  made  in  England.  And  the 
euunsel,  though  they  have  not  denied  the  au- 
thority of  Calvin's  case,  yet  they  do  seem  to 
dislike  the  resolution  of  it.  Now  he  is  (ac- 
cording to  Calvin's  case)  a  subject  of  England. 
That  case  was  more  beneficial  to  the  aiugeGti 
of  Scotland  than  to  the  subjects  of  England : 
mnd  it  has  been  always  allowed  to  be  law  ever 
■inoe.  But,  my  loro,  we  are  not  to  consider 
this  gentleman  in  this  case  as  a  Scotchman 
ahsolutelv,  hut  as  a  Scotchman  here  in  Eng- 
land. How  far  an  act  made  in  England  would 
affect  a  Scotchman  that  shoukl  return  into 
Scotland,  I  need  not  me«ldle  with.  But  the 
question  here  is,  whether  an  act  of  parliament 
made  in  England,  will  not  bind  every  perHW 
that  is  resident  here  in  England?  Now  the 
prisoner  waa  resident  here  in  England  with  his 
family,  and  went  hence  to  France :  And  by  the 
law,  evei^  Scotchman  residing  in  England,  is 
an  Englishman,  and  hath  right  to  enjoy  the 
privileges  of  an  Engliahman.  This  is  the  re- 
solution of  Cahin's  case.  I  will  give  but  one 
instance  of  this.  The  act  of  navigation  made 
13  Car.  S,  requires,  in  many  castrs  of  goods 
im|K>rte(l,  that  the  master,  and  three  iourth 
parts  of  the  mariners,  shall  be  English.  The 
act  of  14  (*nr.  2,  chap.  11,  of  frauds,  declares, 
thut  any  of  her  majesty's  subjects  of  England, 
Ireland,  und  the  plantations,  shall  be  accounted 
English,  and  no  others. 

]Now  the  natives  of  Scotland  inhabiting  in 
England  or  Ireland,  have  always  lieen  allowed 
to  lie  English  or  Irish  within  the  act  of  frauds; 
and  have  enjoyed  the  privilege  ever  since  of 
being  mastera  of  ships:  And  the  same  hath 
been  allowed:  them  joa  all  triala  in  the  court  of 


Exchequer ;  that  is^  aocording  to  Calvio'a  case, 
that  to  all  iatcnta  and  purposes,  a  Scotchmaa 
being  in  England,  enjoys  the  privilegea  of  an 
Englishman,  he  is  a  sulyact  of  the  crown  of 
England. 

But  give  me  leave,  my  lord,  to  oonsifo 
how  the  prisoner  comes  to  be  alfected  by  tbia 
act :  Notes  being  her  majesty 'a  subject,  liviag 
in  Scotland ;  but  he  is  bound  by  tbia  act,  aa  ha 
is  a  subject  residing  here  in  England.  For  aa 
to  what  I  hey  say,  that  his  ofience  la  going  into 
France ;  that  is  not  the  matter  ho  ia  chamrf 
with :  That  is  the  description  of  the  panon  ttat 
falls  under  the  disabiUty  of  the  ad,  Qa  roaa 
under  these  circumstances.]  But  hb  ffetmniiy 
from  France  into  England  (being  a  penon  de- 
scribed by  the  act)  is  the  offence. 

yiy  lord,  his  returning  is  the  offmoa :  Mat 
his  returning  to  Scotland,  but  rclumiag  to 
England,  or  any  other  her  miyealy^a  doninioBi^ 
bound  by  the  acts  of  parliament  made  in  Ew* 
land.  The  act  ia,  if  any  of  bia  miyeaty'a  nC- 
jecta  return:  And  every  Sootdiman  that  mida 
here,  is  a  subject  of  the  qnean.  Every  law 
that  is  made  in  England  will  bind  every  So 
man  that  resides  here;  and  tbia  will 
him  from  returning  into  England 
licence ;  which  is  alTthat  is  in  this  caae. 

It  hath  been  objected,  the  act  cannoft  binl 
the  Sooii  here,  because  they  have  no  repraaM- 
tative  in  parliament.  But  that  ia  not  ao :  they 
may  be  freemen  of  corporations,  and  ara  ca- 
i»alile  of  being  freeholden ;  and  aa  aucb,  mtf 
be  represented  in  parliament.  The  ptmning  of 
the  act  ahews,  the  parliament  intandod  la  in- 
clude all  subiects,  that  might  in  Um  utaoit 
latitude  be  called  aubjecta.  Tho  worda  an  [If 
any  of  bia  maiesty's  subjects,  that  hava  goaa 
into  France,  anall  return  into  England.]  Be 
that  the  act  saya,  they  that  were  bia  nu^aHy^ 
subjects,  and  went  into  France,  and  did  rctniBy 
shall  be  guilty.  Therefore,  what  hath  bem 
aaid,  of  the  laws  of  England  binding  %ti1hnit 
ia  ouite  out  of  this  case. 

The  counsel  for  the  prisoner  have  ained, 
that  the  proclamation  of  indemnity  in  ^«irllafff| 
is  a  licence  to  return  into  Scotland.  I  waiiU 
fain  know  where  they  find  that.  If  then  wwa 
a  pardon  under  the  great  seal  of  England  far 
ail  ofiencea  committed,  I  would  be  glad  to 
know  whether  that  would  be  accounted  a  lU 
cence  to  return  into  Scotland  ?  No,  certainly. 
They  have  aaid,  that  the  matter  that  hindwad 
the  returning  to  Scotland,  waa  the  ofience  oft 
going  to  France  without  a  licence ;  which  ^ 
fence  is  remitted  by  the  pardon.  HiaC  li 
plainly  a  mistake :  F'or  the  act  had  not  rqfafd 
to  any  offence  of  going  to  Friinoe ;  retinriag 
to  the  11th  of  December,  1688,  when,  and 
long  atier,  it  wss  not  au.V  offence  to  go  thither 
without  a  licence :  Every  man,  till  tiM  war  wpa 
declared,  might  huve  gone  thither  witbairt 
licence.  Aud  yet  by  this  act,  tboke  that  isenl 
between  that  time  and  the  war  declared,  aa 
Mell  as  those  that  went  during  the  war^  are 
prohibited  to  return  witbuui  liosnce.  ||o  ilpt 
.the  pardon  which  tlyey^  ryjy  011,  ryiiipni  jgfii 
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the  prisoner :  For  the  met  did  not  regard  crimes 
committed ;  but,  as  ttie  preamble  is,  it  was 
made  to  prevent  an  inconreiiience  which  might 
follow  by  disa fleeted  permms  returning,  who 
migjht  form  and  carry  on  traiteroos  conspiracies 
agraiost  the  late  king  and  the  goremment  And 
the  parliament  looked  on  persons  to  he  disaf- 
fected, that  left  their  country,  and  went  and 
staid  in  France  after  the  late  king  went  thither ; 
and  therefore  judged  it  not  reasoiisble  to  have 
such  trusted  here,  without  the  goremment 
should  licence  their  return. 

The  persons  mentioned  in  the  act  are  charac- 
terized :  So  that  as  to  the  matter  of  the  pardon 
(if  it  were  an  English  pardon)  it  would  not 
bring  them  from  under  tne  act.  Besides,  any 
licence  or  pardon  in  9<^land  cannot  indemnify 
them  from  an  act  made  in  England. — ^The  law 
and  the  seals  of  each  kingdom  are  distinct: 
And  an  express  licence  under  the  seal  of  Scot- 
land to  return  to  England,  nay  an  act  of  par- 
liament for  that  purpose  there,  would  not  arail ; 
for  no  act  of  Scotland  can  take  off  a  disability 
laid  ottibv  any  act  made  in  England.  For  this 
act  is  a  banishing  them  thmi  cngland^  unless 
the  qneen  gires  a  licence  to  return. 

My  lord,  it  is  an  extraordinary  thing  which 
they  argue  from  the  preamble  of  the  act,  that 
mentions  the  carrying  on  the  trade  between 
EngUind  and  France ;  and  Scotland  being  not 
named,  the  act  shall  not  extend  to  the  Scotch- 
men. 1  do  not  see  what  can  be  gathered  from 
that. — ^The  Scotchmen  residing  here,  are  con- 
sidered ss  English ;  and  being  here,  are  Sound 
by  the  Englieh  laws;  else  the  Soots  would  be 
in  a  better  condition  here  than  the  Enghsh. 
But,  my  lord,  that  which  we  insist  on,  is,  that 
the  Scots  residing  here,  arc  to  all  intents  Eng- 
liflhmen ;  that  they  are  sulject  to  Uie  laws  of 
England,  and  bouna  by  them.  The  going  first 
to  Scotland  will  not  avail  the  prisoner;  ibr 
the  offence  is,  returning  to  the  place  from 
whence  he  went,  that  is,  England.  Whether 
bis  returning  to  Scotland  be  an  oflence  within 
this  act  or  not,  is  not  material ;  nor  whether  an 
act  of  parliament  made  in  England  can  banish 
a  Scotchman  from  Scotland :  But  it  is,  that  an 
act  of  parliament  in  England  may  prohibit  any 
Scotchman,  or  any  other  person  mm  returning 
out  of  France  into  England. 

My  lord,  the  next  matter,  which  tbev  mightily 
insist  on,  is,  as  to  the  place  of  trial:  But  if 
that  olijection  should  prevail,  it  would  make 
the  act  ridiculous  and  useless.  For  then  it 
would  lie  on  the  aneen's  oonnsel  to  prove, 
where  a  oerson  fwho  nrirately  retumen,  and 
got  into  tbe  kingaom)  nrst  landed.  But  the 
act  says  (if  they  shall  return  into  EngUnd.) 
And  wherever  he  is  found,  thither  he  is  return- 
ed. There  was  an  extraordinaiy  thing  said 
indeed  :  that  if  we  can  make  it  treason  wher- 
ever he  is  found,  then  be  nuy  be  tried  in  every 
county  he]  comes  into,  although  he  be  par- 
doned, or  tried,  for  returning  into  one  county. 
Certainly  that  will  not  be  so.  For  tbe  return- 
ing is  but  one  treason ;  and  tlibiigh  he  may  go 
jgio  several  pltccs,  yA  wlenlieli  trM  in  one 


place,  and  convicted  and  pardoned  for  that,  it 
discharges  him  wholly.  For  the  returning  it 
but  one  efitire  offence,  though  having  been  .in 
many  places :  The  queen  may  pn>ceed  agaioit 
him  in  any  one  of  them.  It  ii  like  the  common 
case  of  an  escape.  An  escspe  is  an  escape  in 
every  counhr,  wherever  the  party  goes  atWr- 
wards :  And  the  party  escaped,  or  the  sheriff 
may  be  proceeded  against  in  any  county  whi- 
ther the  par^  escaped  goes,  as  well  as  in  ths't 
whither  ne  first  escape.  And  without  this 
be  so,  the  act  can  never  be  pnt  in  execution. 

My  lord,  I  think  this  is  the  substance  of 
what  they  have  said;  that  an  act  made  in 
England,  will  not  bind  a  native  of  Scotland* 
We  think  an  act  msde  in  England  will  bind 
such  a  one  residing  in  England.  Now  the 
prisoner  was  residing  in  England  for  twenty 
yean;  and  he  is  both  within  the  dire& 
words,  and  within  the  intent  and  meaning 
of  the  act.  There  are  a  great  many  of  them 
that  are  in  France :  And  I  believe  the  parlia- 
ment never  intended  to  leave  the  Scots  free 
to  return  into  England,  any  more  than  the 
English. 

Lindsay.  My  lord,  1  desire  to  know,  whether 
the  queen's  licence  does  not  set  us  free,  as  well 
in  England  as  in  Scotland  ?  And  whether  om 
tliat  MB  a  licence  to  come  into  Scotland,  may 
not  come  into  England  too? 

Au.  Gen,  One  may  be  bronght  to  a  trial 
here,  though  he  had  a  licence  in  Scotland. 

Lindsay.  My  lord.  Iter  majesty's  pardon  ex- 
tends further  than  a  licence  :  It  restores  to  all 
the  privileges  I  had  l>efore. 

L.  C.  J.  Holt,  If  I  take  yon  right,  you 
mean  this  pardon  in  Scotland  secured  to  you 
all  the  advantages  you  had  at  the  time  of  your 
birth,  or  at  any  time  before  your  departure 
out  of  England ;  so  that  you  are  not  to  be 
impeached,  or  convicted  of  any  crime  yeu 
have  committed  against  the  laws  of  Scot- 
land ;  but  you  are  thereby  upon  the  ssme  foot, 
and  have  the  same  rights  and  privilrges  as  anv 
other  Scotchman  hatn,  that  hstli  never  offend- 
ed: And  every  innocent  Scotchman  hath  a 
right  and  liberty  to  come  into  England  when 
he  will.  Which  is  very  true,  that  the  pardon 
discharges  all  disabilities  and  incapacities  that 
you  have  incurred  by  any  offence  committed 
against  the  laws  of  Scotland,  hut  not  anv  com- 
mitted against  the  laws  of  England,  "that  is, 
supposing  the  pardon  had  been  subsequent  to 
your  return  into  Scotland,  and  that  your  re- 
turn hither  had  been  high  treason  by  this  act. 

Lindsay.  My  lord,  I  think  this  pardon  rein- 
states me  in  all  the  privileges  I  enjoyed  before. 

L.  C.  J.  Holt.  1  tell  yon  no :  ft  only  re- 
stores you  to  the  privileges  that  you  had  as 
aScotcnman  ;  and  which  you  woukl  have  lost 
if  convicted  of  those  offences  by  the  law  of 
Sot^and ;  but  exempts  you  not  from  any  pn- 
nishment  to  which  you  were  then  obnoxious 
by  tbe  law  of  England. 

Aft.  Gen.  My  lord,  1  would  say  but  this 
only;  That  speaking  of  the  pardon,  as  a 
pardon,  it  ounot  panion  a  crime  befoftitis 
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one  Udows  from  whence  he  came  (vis.  from 
France),  and  how  lung  he  staid  there,  and  in 
wbooe  aervice.  Aod  it  would  have  been  a  bet* 
ter  argument  of  his  tinoertty,  if  be  bail  given 
an  account  of  his  knowledge  of  what  |>as9icd  in 
Frauce  while  be  was  there;  and  probably 
would  have  been  of  more  advantage  to  him, 
than  saving  the  trouble  of  proving  what  (be 
knew^  we  were  ready  and  able  to  prove. 

What  has  been  said  as  to  the  act  in  general, 
is  something  surprizing  to  me ;  to  hear  any 
Englishman  complain  of  the  hardship  of  this 
laW|  on  which  the  prisoner  is  inflicted,  which 
was  made  for  the  presi-rvation  of  the  king^s 
person  and  the  gavcninient,  and  by  the  wisdom 
of  the  nation  thought  necessary.  But  as  to 
the  mattens  of  law  the  prisoner's  coimsel  have 
insisted  on,  they  arc  reducible  to  two  heads. 

First,  Tliat  the  queen's  prodaination  in  Scot- 
land, pardoning  her  subjects  of  Scotland  of  all 
treasons,  &c.  amounts  to  a  licence  to  return  to 
Scotland,  by  pardoning  tho  ofience  in  going  to 
France ;  and  every  subject  of  Scotlaiid  may 
lawfully  come  thence  into  England. 

Secondly,  that  the  prisoner  ought  to  have 
been  indidled  in  the  first  county  into  which  he 
first  returned :  which  is  impouible  to  be  Mid- 
dlesex. 

A%  to  the  first  matter,  it  has  been  said,  that 
a  native  of  Scotland  is  not  bound,  nor  can  be 
panisbed  by  a  law  made  in  England.  And  the 
counsel,  though  they  have  not  denied  the  au- 
thority of  Calvin  *8  case,  yet  they  do  seem  to 
dislike  the  resolution  of  it.  Now  he  is  (ac- 
cording to  Calvin's  case)  a  subject  of  England. 
That  case  was  more  beneficial  to  the  sobieGti 
af  Scotland  than  to  the  subjects  of  England : 
mpd  it  has  been  always  allowed  to  be  law  ever 
■inoe.  But,  my  lord,  we  are  not  to  conskler 
this  gentleman  in  this  case  as  a  Scotchman 
absolutelv,  but  as  a  Scotchman  here  in  Eng- 
land. How  far  an  act  made  in  England  woiud 
affect  a  Scotchman  that  should  return  into 
Scotland,  I  need  not  me«1dle  with.  But  the 
question  here  is,  whether  an  act  of  parliament 
made  in  England,  will  not  bind  every  perHW 
that  is  resident  here  in  England?  Now  the 
prisoner  was  resident  here  in  England  with  his 
family,  and  went  hence  to  France :  And  by  the 
law,  every  Scotchman  residing  in  England,  is 
an  Englishman,  and  hath  right  to  enjoy  the 
privileges  of  an  Englishman.  This  is  the  re- 
solution of  Cahin's  case.  I  will  give  but  one 
ins'auce  of  this.  The  act  of  navigatiim  made 
13  Car.  S,  requires,  in  many  castrs  of  ^oods 
imported,  that  the  master,  and  three  fourth 
parts  of  the  marineni,  shall  be  English.  Tbe 
act  of  14  C'ar.  2,  chap.  11,  of  frauds,  declares, 
that  any  of  her  majesty's  subjects  of  England, 
Ireland,  and  the  plantations,  shall  be  accounted 
Eiitf  iish,  and  no  others. 

Now  the  natives  of  Scotland  inhabiting  in 
England  or  Ireland,  have  always  l>een  allowed 
to  lie  English  or  Irish  within  tbe  act  of  frauds; 
and  have  enjoyed  the  privilege  ever  since  of 
being  masters  of  ships:  And  tlie  same  hath 
been  allowed:  them  jm  all  triala  in  the  cotirt  of 


Eicbcquer ;  that  is,  according  to  Calvb*acase« 
that  to  all  intents  aiid  purposes,  a  SooCchman 
being  in  England,  enjoys  the  privtlegei  of  an 
EngTishoum,  he  is  a  aulyect  of  the  crown  of 
England. 

But  give  me  leave,  my  lord,  to  conskler 
how  the  prisoner  comes  to  be  alfected  by  tbia 
act :  Not  as  being  her  miyesty'a  subject,  living 
in  Scotland ;  but  he  is  bound  by  tbia  act,  aa  ha 
is  a  subject  residing  here  in  England.  For  aa 
to  what  they  ssy,  that  his  ofience  is  going  into 
France ;  that  is  not  the  matter  he  ia  ehaised 
with :  That  is  the  description  of  tbe  paraon  Aat 
falls  under  the  disability  of  the  act,  [a  man 
under  these  circumstances.]  But  bia  leHuming 
from  France  into  England  (being  a  peranu  da* 
scribed  by  the  act)  is  the  offence. 

My  lord,  bis  retnriung  is  the  oflRmca :  Nat 
his  returning  to  Scotland,  but  retumiag  to 
England,  or  any  other  her  majealy *a  dominionii 
bound  by  the  acta  of  parliament  made  in  Eag* 
land.    The  act  ia,  if  any  of  his  mqieaty'a  aab« 


jecta return:  And  every  Scotchman  that : 
here,  is  a  subject  of  the  qnean.  Every  law 
that  is  made  in  England  will  bind  every  Soolch- 
man  that  resides  here;  and  tbia  will  hind 
him  from  returning  into  Enfjland  wifhoaft 
licence ;  which  is  all  that  ia  in  this  case. 

It  bath  been  objected,  tbe  act  cannol  Ual 
the  Sooii  here,  because  they  have  no  repraaM- 
tative  in  parliament.  But  that  ia  not  an  ;  Ibaj 
may  be  freemen  of  corporations,  and  ara  ca- 
iialde  of  bemg  freeholders ;  and  aa  auch,  wy 
be  represented  in  parliament  The  panning  of 
the  act  ahewa,  the  parliament  intanded  la  in* 
elude  ail  aubiecta,  that  might  in  tba  utBMrt 
latitude  be  called  subjects.  Tba  worda  aia  [If 
any  of  his  maiesty  *s  subjects,  that  hava  goaa 
into  France,  anall  return  into  England.]  Be 
that  the  act  says,  they  that  were  bia  m^taty'a 
subjects,  and  went  into  France,  and  did  KtBm« 
shall  be  guilty.  Therefore,  what  bath  baoi 
aaid,  of  tbe  laws  of  England  binding  %ti1hnit 
ia  quite  out  of  tbia  case. 

The  counsel  for  the  prisoner  have  aigued, 
that  the  proclamation  of  indemnity  in  ^Wtlaiiilp 
is  a  licence  to  return  into  SooUand.  I  would 
fain  know  where  they  find  that.  If  there  wan 
a  pardon  under  the  great  seal  of  England  far 
ail  ofiencea  committed,  I  would  be  glad  to 
know  whether  that  would  be  accounted  a  li- 
cence to  return  into  Scotland  ?  No,  certainly. 
They  have  said,  that  the  matter  that  hiadand 
the  returning  to  Scotland,  was  the  ofifence  oft 
going  to  France  without  a  licence ;  which  q^ 
fence  is  remitted  by  the  pardon.  HiaC  ii 
phiioly  a  mistake :  F'or  the  act  had  not  rqfiyd 
to  any  offence  of  going  to  Frrfoce ;  retinnag 
to  the  1 1th  of  December,  1688,  when,  and 
long  afier,  it  was  not  any  offence  to  gu  tbitbier 
without  a  licence :  Every  man,  till  the  war  w^ 
declared,  might  ha\e  gone  thither  withqpl 
licence.  Aud  yet  by  this  act,  tho^e  that  went 
between  tliat  time  and  the  war  declared,  aa 
Mell  as  those  that  went  during  the  war^  ara 
prolijbited  to  return  withoui  licence.  |fo  ilpl 
.the  pardon  which  t^ey.ifjy  ot^.c^yami  jifii 
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the  prisoner :  For  the  act  did  not  regard  crimes 
conimitUnl;  but,  as  the  preamble  is,  it  was 
made  to  prevent  an  inconreiiience  which  might 
t'nlluw  by  disafTected  persons  returning,  who 
might  form  and  carry  on  traiterons  conspiracies 
against  the  late  king  and  the  go? ernraent  And 
the  parliament  looked  on  persons  to  be  disaf- 
fected, that  left  their  country,  and  went  and 
staid  in  France  after  the  late  king  went  thither ; 
and  therefore  judged  it  not  reasonable  to  have 
such  trusted  nere,  without  the  goremment 
should  licence  thfir  return. 

The  persons  mentioned  in  the  act  are  charac- 
terized :  So  that  as  to  the  matter  of  the  pardon 
(if  it  were  an  English  pardon)  it  would  not 
bring  tlicm  from  under  the  act.  Besides,  any 
licence  or  pardon  in  Scotland  cannot  indemnify 
them  from  an  act  made  in  England. — ^The  law 
and  the  seals  of  each  kingdom  are  distinct: 
And  an  express  licence  under  the  seal  of  Scot- 
land to  return  to  England,  nay  an  act  of  par- 
liament for  that  purpose  there,  would  not  avail ; 
for  no  act  of  Scotland  can  take  off  a  disability 
laid  on|bv  any  act  made  in  England.  For  this 
act  is  a  banishing  them  from  Angland^  unless 
the  qaeen  gives  a  licence  to  return. 

My  lord,  it  is  an  eztraonlinary  thing  which 
they  argue  from  the  preamble  of  tlie  act,  that 
mentions  the  carrying  on  the  trade  between 
England  and  France ;  and  S«>tland  being  not 
named,  the  act  shall  not  extend  to  the  Scotch- 
men. 1  do  not  see  what  can  be  gathered  from 
that. — ^The  Scotchmen  residing  here,  are  con- 
sidered as  Enfflish ;  and  being  here,  are  fioand 
by  the  English  laws;  else  the  Scots  would  be 
in  a  better  condition  here  than  the  English. 
But,  my  lord,  that  which  we  insist  on,  is,  that 
the  Scots  residing  here,  arc  to  all  intents  Eng- 
lishmen ;  that  thev  are  subject  to  the  laws  of 
Engtand,  and  bouna  by  them.  The  going  first 
to  Scotland  will  not  avail  the  prisoner;  for 
the  offence  is,  returning  to  the  place  from 
whence  be  went,  that  is,  England.  Whether 
Lis  returning  to  Scotland  be  an  offence  within 
this  act  or  not,  is  not  material ;  nor  whether  an 
act  of  parliament  made  in  England  can  banish 
a  Scotchman  from  Sootiand :  Bat  it  is,  that  an 
act  of  parliament  in  England  may  prohibit  any 
Scotchman,  or  any  other  person  mm  returning 
out  of  France  into  England. 

My  lord,  the  next  matter,  which  they  mightily 
insist  on,  is,  as  to  the  place  of  trial :  But  if 
that  objection  should  prevail,  it  would  make 
the  act  ridicnlous  and  useless.  For  then  it 
would  lie  on  the  qaeen*s  oonnsel  to  prove, 
where  a  oerson  fwho  privately  returned,  and 
got  into  tue  kingaom)  nrst  landed.  But  the 
act  says  (if  they  shall  return  into  England.) 
And  wherever  he  is  found,  thither  he  is  retam- 
ed.  There  was  an  extraordinary  thing  said 
indeed  :  that  if  we  can  make  it  treason  wher- 
ever he  is  found,  then  be  may  be  tried  in  every 
county  lie]  comes  into,  althongh  he  be  par- 
doned, or  tried,  for  returning  into  one  county. 
Certainly  that  will  not  be  so.  For  the  return- 
ing is  but  one  treason ;  and  thbogb  he  may  go 
1810  several  pltccs,  yA  i^eolie  is  trwd  in  one 


Slaee,  and  convicted  and  pardoned  for  that,  it 
ischarges  him  wholly.  For  the  returning  is 
but  one  efitire  offence,  thongh  having  been  .in 
many  places :  The  queen  may  proceed  agaiiiat 
him  in  any  one  of  them.  It  is  hke  the  common 
case  of  an  escape.  An  escape  is  an  escape  ilk 
every  connhr,  wherever  the  party  goes  after- 
wards :  And  the  party  escaped,  or  the  sheriff 
may  be  proceedeo  against  in  any  county  whi- 
ther the  party  esca(^  g<*^>  ^  ^^H  as  in  thst 
whither  ne  first  escape.  And  without  this 
be  so,  the  act  can  never  be  put  in  execution. 

My  lord,  I  think  this  is  the  substance  of 
what  they  have  said;  that  an  act  made  in 
England,  will  not  bind  a  native  of  Scotland. 
We  think  an  act  made  in  England  will  bind 
such  a  one  residing  in  England.  Now  the 
prisoner  was  residing  in  England  fbr  twenty 
yean;  and  he  is  both  within  the  diiedt 
words,  and  within  the  intent  and  meaning 
of  the  act.  There  are  a  great  many  of  them 
that  are  in  France :  And  1  believe  the  parlia- 
ment never  intended  to  leave  the  Scots  free 
to  return  into  England,  any  more  than  the 
English. 

Lindsay.  My  lord,  1  desire  to  know,  whether 
the  queen's  licence  does  not  set  us  free,  as  well 
in  England  as  in  Scotland  ?  And  whether  one 
tliat  has  a  licence  to  come  into  Scotland,  may 
not  come  into  England  too? 

Ait.  Gen.  One  may  be  bronght  to  a  trial 
here,  though  he  had  a  licence  in  Scotland. 

Lindsay.  My  lord,  her  majesty's  pardon  ex- 
tends further  than  a  licence  :  It  restores  to  all 
the  privileges  I  had  before. 

L.  C.  J.  Holt.  If  I  take  yon  right,  you 
mean  this  pardon  in  Scotland  secured  to  you 
all  the  advantages  you  bad  at  the  time  of  your 
birth,  or  at  any  time  before  your  departure 
out  of  England ;  so  that  you  are  not  to  be 
impeacheJ,  or  convicted  of  any  crime  you 
have  committed  against  the  laws  of  Soot- 
land  ;  but  you  are  thereby  upon  the  same  foot, 
and  have  the  same  rights  snd  privileges  as  anv 
other  Scotchman  bath,  that  hath  never  offend- 
ed: And  every  innocent  Scotchman  hath  a 
right  and  liberty  to  come  into  England  when 
he  will.  Which  is  very  true,  that  the  pardon 
discharges  all  disabilities  and  incapacities  that 
you  have  incurred  by  any  offence  committed 
against  the  laws  of  Scotland,  but  not  anv  com- 
mitted against  the  laws  of  England,  "that  is, 
supposing  the  pardon  had  been  subsequent  to 
your  return  into  Scotland,  and  that  your  re- 
turn hither  had  been  high  treason  by  this  act. 

Lindsay.  My  lord,  I  think  this  pardon  rein- 
states me  in  all  the  privileges  I  enjoyed  before. 

L.  C.  J.  Holt.  1  tell  you  no :  ft  only  re- 
stores you  to  the  privileges  that  you  had  as 
a  Scotcnman  ;  and  which  you  woukl  have  lost 
if  convicted  of  those  offences  by  the  law  of 
Scotland ;  but  exempts  you  not  From  any  pu- 
nishment to  which  you  were  then  obnoxious 
by  the  law  of  England. 

Att.  Gen.  My  lord,  1  would  say  but  this 
only;  Thst  speaking  of  the  paruon,  as  a 
pardoDi  it  oniiot  pardon  a  crime  befoft  it  (s 
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•oiniiiittad.  If  the  ptrdon  grmntad  in  SeotUnd, 
wouM  pankw  •  erime  committed  in  England  ; 
jet  it  woald  not  pardon  a  crime  commitied  af- 
terwards. 

L.C.  J.  Hoii.  But  obeerre  what  be  sayi. 
8aya  he,  I  am  bjr  this  pardon  inaile  a  irea 
JScotchman :  (And  it  is  to  be  admitted,  that  the 
pardon  of  Hcotland  has  that  effect)  And  if, 
says  he,  this  pardon  has  made  me  as  free  a 
Scotchman  as  1  was  before.  Ergo,  1  may  come 
into  England,  as  well  as  any  other  Scotchman 
that  was  under  uo  disability. 

Ati,  Gen.  Mv  lord,  he  is  bound  by  the  laws 
•f  England,  as  tie  resided  here :  li  has  been 
the  constant  practice.  He  does  not  pretend 
that  he  had  king  William's,  or  the  present 
•ueen's  licence  to  come  into  England ;  only 
tliat  he  had  the  queen's  licence  to  come  into 
Scotland. 
Lk  C.  J.  Holt.  You  hear  what  he  says. 
Sol.  Gen,  My  lord,  the  several  facts  alleged 
in  the  indictment,  are  admitted  to  be  true ;  ex- 
cept that  the  prisoner  was  a  subject  to  his  late 
majesty;  and,  that  his  return  into  England 
aince  tne  14th  of  January,  1697»  was  without 
lioence. 

It  is  objected,  he  was  not  a  subject  of  his 
late  majesty  within  the  meaning  of  the  act,  be- 
cause he  was  a  Scotchman. 

Whoever  is  bom  under  the  legiance  of  the 
king  of  England  is  a  subject  of  the  king ;  and 
it  is  admitted  Mr.  Lindsaj^  was  so  bom. 

It  has  been  likewise  objected,  his  return  was 
Mot  without  licence. 

It  is  not  pretended  he  had  such  a  licence  as 
the  act  of  parliament  specifies,  and  the  indict- 
nent  mentions ;  a  licence  under  the  privy  seal, 
to  return  into  England. 

But  it  is  insistMl  on,  that  the  general  pardon 
in  Scotland  does,  by  constraction  of  law, 
amount  to  such  a  licence. 

It  cannot  surely,  with  any  colour  of  reason, 
be  urged,  that  such  a  pardon  should  be  con- 
■traed  any  farther  than  a  licence  to  retum  into 
Scotland,  and  such  a  licence  would  nut  excuse 
tiie  prisoner. 

My  lord,  this  pardon  in  Scotland  can  have 
no  relation  to  the  offence  in  question.  A  par- 
don in  that  kingdom  cannot  extend  to  any 
crime,  which  by  ihe  laws  of  Scotland  cannot 
be  there  punished.  But  had  that  pardon, 
which  passed  in  Scotland,  been  under  the  great 
seal  of  England,  it  could  have  been  uf  no  tier- 
vice  to  Ihe  prisoner.  As  a  pardon  it  could  not, 
because  it  is  precedent  to  the  offence,  and  it 
cannot  by  any  implication  amount  to  a  licence. 
The  reasftn  offered,  why  it  should  be  so  cou- 
atraed,  is,  that  the  offence,  whereof  the  pri- 
soner stands  indicted,  is  of  a  complicated  na- 
ture :  that  it  consists  of  two  |»arts ;  going  out 
of  England  into  France ;  and,  returning  out 
of  France  into  £n(r|and.  That  the  first  part 
of  this  offence  (his  going  to  France)  being 
pardoned,  he  cannot  be  prosecuted  for  his 
return. 

The  supposition  whereupon  this  argument 
itfottndeo,  iaa  miibike:  for  after  the  11th  of 


December,  1688,  any  man  might  (before  th« 
war  was  proclaimed)  have,  without  an^ 
offence,  gone  into  France :  and  tberetbic  his 
going  thither  after  the  1 1th  of  December,  1688, 
IS  no  part  of  the  crime ;  but  a  deacription  of 
the  i>erson,  whose  return  without  luxnce  was 
enacted  to  be  high  treason. 

BIr.  Cunyert.   My  lord,  the  prisoner  inaiHi 
on  the  benefit  of  her  majesty's  proclamalioa 
of  iiardon  in  Scotland ;  which  (as  has  been  al- 
ready taken  notice  of)  bears  date  in  March, 
1702-3,  and  cannot  extend  to  pardon  a  treason 
since  that  time.     The  treason  for  which  be 
stands  charged  was  uot  till  December  last; 
then  he  came  into  England  without  licence  of 
the  queen :  he  voluntarily  went  into  Ftance 
without  lioence,  since  the  11th  of  DeoembCT, 
1688.     He  came  hack  into  England  withoat 
licence,  in  December  last;  and  for  that  be 
stands  charged  with  treaston,  by  virtue  uf  the 
act  of  parliament  in  the  ninth  year  of  the  late 
king.    But  the  inference  he  makes  from  thii 
pardon,  by  the  queen's  proclamation  in  Scot- 
land, is,  that  he  is  thereby  restored  to  all  the 
privileges  of  a  Scotch  subject,  and  oon8e<|iieBtly 
may  freely  come  into  the  kingdom  ot  Eog- 
land,   as  any  other  of  her  nuyeaty^a  native 
subjects  of  that  kingdom  nuy  do.     Now  tha 
pardon  in  Scotland  can  only  extend  to  emnpt 
nim  from   punishment  for  anv  Crimea  oooi- 
milted  in  that  king>lom ;  and  he  can  have  nt 
benefit  of  it  for  a  crime  committed  against  tbs 
laws  and  statutes  of  England,  which  is  a  dis- 
tinct kingdom,  and  governed  by  distinct  laws. 
And  such  inference  as  he  makes  from  thii 
pardon,  is  both  against  the  very  words  sod 
meaning  of  the  act  ofnarliament,  upon  which 
he  stands  imlicted.    Tlie  words  are  very  ex- 
press and  plain :  any  of  her  m^esty's  sub- 
jects, who  nave  at  any  time  since  the  11th  of 
December  1688,  voluntarily  gone  into  Fianec 
without  licence  (as  the  prisoner  c<mfessgs  hs 
did)  and  after  the  14th  clay  of  January,  1697, 
shall  retum  into  England,  or  any  other  bcr 
majesty's  dominions,  without  licence  —^  shall 
be  juJgetl  guilty  of  high -treason.     He  wsi 
residing  in  England  after  the  lllli  of  Decem- 
ber,   1688.     He   went  from    England  into 
France ;  and  is  returned  into  England  withoat 
licence,  since  the  14th  of  January,  1697,  and 
so  is  within  the  express  words  of  this  act 
And  the  intent  of  the  act  will  appear  by  tbs 
preamble.    The  mischiefs  and  inoooveaiencics 
apprehended  at  the  making  of  this  act,  were, 
tiiat  the  freedom  of  going  and  coming  out  sf 
Enghmd   into  France,  and  from   France  Is 
England,  by  the  respective  sol]|jecta  of  m^ 
kingdom  after  the  peace,  might  be  nn  eneoa- 
ragement  to  such  of  the  king's  sobfeets,  wbs 
\kiA  been  engaged  in  traiterona  designs  and 
conspiracies  against  his  majesty,  who  mi^bi 
be  encouraged  to  form  and  carry  on  trcfr 
sonable  designs  and  practices  against  tbe  king 
and  the  government,  to  come  out  of  FVaact 
into  England.    The  persona  fhun  whom  Ibeis 
dangers  were  ajMcehendedi  were  soeh  ncrHm 
as  are  dsicrikia  lb  this  Mtj  and  fAmmmtJm 
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the  safety  ■ml  {ireieiTation  of  hh«  majesty 't 
person  and  jCpovcriimeDt,  the  intent  nf  thm  law 
wait  to  imihibit  their  returninfip  into  En}<^nd, 
iriihout  Koch  licence  from  hin  majesty  under 
his  privy -seal. 

I*.  ('.  J.  Holt,  Have  you  any  more  to  say? 
Or  have  yon  any  thinff  to  reply  P 

Mr.  m/liams.  >ly  lord,  we  would  save  your 
lordship's  time  as  niuch  as  mii;;ht  be ;  bnt  we 
humbly  insist,  that  our  objections  are  not  an- 
swered :  and  it  bein^  upon  a  new  law,  and  in 
case  of  lite,  we  pray  that  the  matter  may  he 
Ibund  specially. 

L.  C.  J.  Holi.  If  we  tee  any  reason  to 
doubt  it,  it  shall  be  found  specially.  But  what 
you  have  said,  overthrows  Calvin's  case ;  fur 
you  urge,  that  you  are  a  subject  of  Ncotland, 
and  so  not  within  this  act  of  parliament.  Bat 
you  ought  to  consider,  that  as  yon  are  a  sub- 
ject of  Scotland,  so  also  you  are  a  subject  of 
the  crowu  of  England  by  being  a  native  of 
Mcotland  since  the  accession  of  Scotland  to 
England,  which  is  by  the  law  of  England. 
And  if  the  case  had  been,  that  you  had  only 
departed  from  Scotland  into  France,  and  from 
thence  returned  into  Scotland,  and  stavcil 
there  without  ever  coDoing  into  England,  the 
case  would  have  been  much  different :  for  it 
may  be,  the  law  of  England  cannot  oblige  a 
Scotchman,  for  any  act  by  him  done  in  his  own 
country  (though  there  is  no  occasion  to  give 
any  opinion  of  that) ;  hut  an  act  of  parliaipent 
in  England,  may  subject  any  Scotchman  to 
any  penalty,  for  any  act  that  ne  should  do  in 
England.  Supiiose  a  Scotchman  going  out  of 
Scotland  into  trance,  since  the  ilth  of  De- 
cember, 1688,  that  shall  return  into  England 
aincethe  14th  of  January,  16^*7,  beseems  to 
lie  within  the  words  ami  meanin?  of  the  act. 
But  there  is  no  need  of  determinm^  that  point 
now:  the  prisoner  beincif  a  Scotchman  bom, 
and  having  been  in  England  for  a  long  time, 
and  departing  from  England  into  France  within 
that  time,  and  reiummg  into  England  after- 
ward, is  to  all  the  purposes  within  the  letter 
and  design  of  the  act :  for  being  a  resident  in 
Kn;;i^land  at  that  time,  you  are  to  all  pnrfiosea 
a  subject  of  the  crown  of  England,  as  much 
as  any  native  of  England  ;  and  your  departing 
into  France,  and  remaining  there  for  so  long 
lime,  and  returning  without  licence,  is  the 
same  danger  that  the  act  of  parliament  in- 
tended to  prevent. 

Mr.  Wiiliamt.  My  lord,  I  wonid  not  pre- 
sume to  say  any  thing  in  derogation  of  Calvin's 
case:  but  1  say,  that  though  a  Scotchman 
may  be  as  a  natural- born  subject  of  England, 
yet*  he  may  not  be  within  the  meaning  of  this 
so  penal  a'law. 

L,C,  J,  Hoii.  Certainly  within  the  mean- 
ing, if  within  the  words  and  reason.  But 
there  is  another  point  that  you,  his  ooanael, 
have  urged  in  bis  behalf;  which  is,  that  this 
pardon  is  a  licence  to  him  to  return  into  Scot- 
land. Which  in  trath  is  not ;  for  it  is  to  ano- 
ther purpose,  viz.  To  pardon  ami  diicbarge 
all  treasons  and  criibci  conitaitted  is  8c<rt* 

VOL.  XIV. 


land ;  hut  not  give  a  licence  to  return  into 
that  realm :  but  suppose  if  to  be  a  licence  to 
go  into  Scotland,  tliat  will  not  be  a  liciMire  to 
return  into  England.  Tlie  trtiason  is,  to  re  • 
turn  into  the  realn.  of  Eni^land,  or  any  other 
his  majesty's  dominions.  Anolhrr  niufter  that 
you  have  insisted  upon,  is,  that  supposing  this 
to  be  a  good  pardon  under  the  great  seal  of 
Scotland,  it  bath  pardoned  the  offence  of  going 
into  France.  The  return  into  England  cannot 
lie  high  treason  ;  because  the  treason  consists 
of  two  facts,  say  you,  which  arc,  the  departing 
into  France,  and,  the  returning  into  the 
queen's  dominions.  Like  unto  the  case,  when 
one  gives  another  a  mortal  wound,  of  which 
he  languishes,  and  before  he  dies  the  stroke  it 
pardoned,  and  then  the  party  dies :  aflerwards 
It  will  not  be  murder;  because  that  act,  which 
should  make  it  so,  is  dischargeil  by  the  pardon. 
To  this  a  plain  answer  has  been  'before  given 
by  the  queen's  counsel :  that  going  into  Franca 
smcethe  11th  of  December,  1088,  is  no  offence 
originally ;  but  only  the  return  of  such  person 
is  made  high  treason,  and  from  that  return 
doth  the  high  treason  commence.  Therefore 
such  a  pardon,  under  the  great  seal  of  Eng- 
land,- could  iM>t  have  discharged  him  from 
being  i^uilty  of  high  treason,  if  he  had  returned 
alU'r  wards. 

But,  says  he  for  himself  (as  I  apprehend 
him,)  that  this  pardon  hath  made  him  a  free 
S(*otchnian,  to  all  purposes,  as  if  he  had  never 
offended.  And  though  the  pardon  cannot  have 
any  operation  to  discharge  him  of  any  crime 
committed  aiorainst  the  law  of  England  ;  yet  it 
hath  this  efl'cct,  by  putting  him  in  tlio  samn 
state  of  other  Scotchmen,  to  enable  him  tn 
come  into  England.  It  is  true,  this  pardon 
puts  him  in  the  same  condition,  iu  which  other 
Srotrhmen  are  by  the  law  of  Scotland  ;  but  it 
puts  him  not  in  the  same  condition  that  other 
Scotchmen  are  by  the  law  of  England.  By 
the  law  of  England,  Scotchmen  may  at  any 
time  come  into  England :  hut  the  law  [)ro- 
hibits  those  who  are  subjects,  and  went  into 
France  without  licence,  to  return  into  England. 

They  who  were  born  in  Scotland,  may  in- 
herit lands  in  England  :  but  it'  an  alien  to  Eng- 
land and  Scotland  be  naturalizcil  by  act  of  par- 
lianient  in  Scotland ;  though  he  is  to  all  pur- 
poses a  natural-born  subject  of  Scotland  by  the 
law  (if  that  realm ;  yet  n(»t  therefore inheriiabla 
to  lands  in  England,  berause  he  is  not  a  na- 
tiint!-!iom  subject  by  the  law  of  England. 

There  is  another  question  hath  been  stirred ; 
which  is.  That  he  should  have  been  indicted  in 
the  first  Enslis^h  county  into  which  he  came: 
for  it  appears,  upon  the  evidence,  that  he  came 
from  Scotland.  Now  Middlesex  cannot  be  the 
first  county ;  bnl  it  must  be  Northumberland : 
for  upon  bis  coming  there,  the  treason  is  com- 
plete ;  end  his  procee<liug  further  into  other 
counties,  cannot  make  it  mure  treasons  than  it 
was  before.  As  to  the  case  of  felony,  stealing 
goods  in  one  c<iunty,  and  carrying  them  into 
another ;  it  is  felony  iu  every  county  tliey  are 
carried  iato,    A  priiOBcr  escapes  from  a  gaol 
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in  oae  cooDty,  and  then  goes  into  te? enl  coan- 
.tiet ;  it  is  an  oc^  in  every  county  into  which 
Jhe  comes ;  which  is  a  case  very  apposita  to 
this  in  question.  Suppose  a  roan  committed 
for  felony  has  escaped  out  of  Newgate  into 
Northumberland;  may  he  not  be  indicted  in 
Northumberland?  He  came  voluntarily  into 
thb  county  of  Middlesex ;  and  certainly  may 
be  indioteo,  and  tried  here.  Indeed,  if  ne  bad 
been  taken  in  one  county  i  and  carried  into  ano- 
ther county,  that  would  be  another  case ;  be* 
cause  he  came  there  by  coercion. 

Mr.  WUUams.  Now,  my  lord,  in  this  case, 
the  prisoner  comes  into  this  county  of  Middle- 
sex to  surrender  himself;  and  coming  into 
Middlesex  with  an  intention  to  surrender  him- 
self, when  a  warraot  is  out  against  him,  will 
AOt  be  treason  in  Middlesex,  though  his  first 
coming  into  England  were  admitted  to  be  trea- 


Lk  C.  J.  HolL  That  doea  not  appear:  he 
.says  otherwise  himself.  He  says,  he  heard 
there  was  a  warrant  out  against  him  ;  and  then 
lie  surrendered  himself. 

.  L.  C.  J.  Trevor*  I  do  not  think,  if  he  had 
come  into  this  county  to  surrender  himself,  it 
would  have  altered  the  case.  If  be  had  sur- 
rendered himself  in  I  he  first  county  he  came 
into,  he  would  have  been  within  the  law. 

B|r.  IVUliams.  My  k>nl,  with  humble  sub- 
mission, if  he  comes  into  Engloud,  he,  by  that, 
commits  treason.  But  if,  aller  his  coming 
into  England,  and  before  he  comes  into  Mid- 
dlesex, be  hears  that  in  Middlesex  there  is  a 
warrant  out  against  him ;  and,  purely  to  sur- 
render himseit*  upon  this  warranti  he  comes 
into  Middlesex,  and  surrenders  himself  in  Blid- 
dlesex ;  with  humble  submission,  this  act  of 
surrendering  himself,  which  the  prisoner  does 
in  obedience,  and  in  justice  to  the  process  of 
law,  will  not  amount  to  make  him  guilty  of 
iiiffh  treason  in  Middlesex. 

L.  C.  J.  llolt.  This  is  not  the  case.  How- 
ever, we  are  all  of  opinion,  that  alters  not  the 
case :  (for  1  have  consulted  my  lord  and  bro- 
thers.) Have  you  any  more  to  say  fur  the 
nrisoner  ?  Or  has  he  any  thing  more  to  say  for 
oimself? 

Lindsay,  My  lord,  1  have  told  you  what  was 
the  motive  that  brought  me  into  En|^land ;  that 
I  was  come  to  my  wiie  and  children,  be- 
lieving that  I  roiffbt  have  done  it  without  tres- 
jijusing  against  toe  law,  because  I  saw  others 
did  so  before  me.  Now,  if  it  be  taken  as  a 
iault  in  me,  and  not  in  others ;  tliat  will  be  very 
Lard,  my  lord.  If  I  have  ufiended,  it  is  out  of 
ignorance. 

L.  C.  J.  Holt,  Ignorance  of  the  law  is  no 
excuse.  But  that  may  fall  under  another  con- 
sideration, which  doth  not  belong  to  us.  Have 
you  any  more  to  say  ? 

lAtiitay,  If  I  nave  by  my  ignorance  of- 
fended in  this  point ;  and  if  you  think  my  in- 
demnity in  Scotland  will  not  avail  n»e,  I  hum- 
bly beg  your  lordship  will  intercede  for  me  to 
her  mHJesty. 

L.C.J.fioft.    Gentkmeoof 


prisoner,  David  Lindsay,  it  indicted  for  hiffli 
treason  upon  the  statute  that  was  made  in  um 
9th  of  king  William.  The  ofience  set  forth  in 
the  indictment  is  to  this  effect.  That  be,  bew 
a  subject  of  the  late  king,  did,  since  the  lltE 
of  December,  1688,  go  out  of  this  realna  into 
France,  and  that  he  luis  returned  into  Englaod 
witlMuit  licence  under  the  privy  seal,  since  lh« 
14tli  of  January,  1697  ;  which  retnming,  by 
that  act  is  made  high  treason.  This  act  was 
made  upon  the  concluding  the  peace  of  Rya- 
wick,  because  then  (as  the  act  redtes  in  thn 
preamble)  the  seas  would  be  open  for  eom- 
merce  between  England  and  France,  and  that 
would  give  an  opportunity  to  those  persons  to 
return  to  Eoglsiid,  whom  the  wisdom  of  the 
nation  thought  dangerous  to  the  government ; 
that  iv,  those  that  bad  been  in  the  senrioe  or 
the  French  king,  and  others,  that  have  departed 
the  reahn  since  the  11th  of  December,  1688. 
Therefore,  to  prevent  all  danger  to  tbe  kin^ 
and  bis  government ;  this  act  was  madej  to 
make  such  a  return  to  England  by  soch  per- 
sons, to  be  so  penal  as  to  amount  to  high  Uni- 
son. 

Now,  the  question  is,  whether  thb  prisoner 
be  guilty.  It  does  aofMar  that  he  b  n  natm 
of  ^tland,  and  alao  that  he  was  here  in  Eng- 
land for  many  years  (I  think  one  of  hb  own 
witnesses  says  about  90),  and  did  deport  since 
the  mh  of  December,  1688,  and  he  returned 
into  Scotland  since  March  was  twelvemonth* 
anil  came  into  England  afterwards  about  De- 
cember last,  which  b  also  admitted.  So  that 
it  api^ears  he  is  in  the  words  of  tbe  act,  end  had 
no  licence  under  the  privy  seal. 

But  that  which  he  insists  upon  by  bb  eenn- 
sel  b,  that  he  was  a  Scotchman  by  birth,  end 
had  an  invitation  to  return  into  tmtland,  end 
hod  the  queen'a  pardon,  whereby  he  wis  par- 
doned all  manner  of  offences.  It  b  tme*  be 
admits  he  was  at  St.  Gennains,  hot  returned 
into  Scotland  in  order  to  take  tbe  benefit  of 
that  pardon.  He  was  at  first  secored  by  the 
government  there,  but  he  had  the  benefit  Of  Ibo 
pardon  allowed  him,  and  was  dischai]ged«  And 
then  he  says,  be  did  desire  to  come  mto  Eng^ 
land,  and  would  not  continue  longer  In  Franccv 
because  he  would  not  be  a  papist  That  when 
he  was  in  Scotland,  he  desired  to  come  into 
Engbnd  too,  which  he  thought  he  might  upon 
the  account  of  hb  pardon  in  Sootiand ;  and  be 
advised  with  counsel,  whether  he  might  safely 
r4>mc  into  England,  and  they  told  him  he  might, 
as  he  says. 

The  question  is,  whether  any  of  theae  tbingt 
will  be  to  hb  advantage.  First,  it  b  n  bw  of 
England  that  he  b  indicted  upon ;  no  pardon 
under  the  great  seal  of  Scotbnd  can  diachorgo 
any  crime  committed  against  the  htw  of  Engw 
land,  neither  can  a  panton  under  the  great  aeal 
of  Engbnd  discharge  any  crime  against  tho 
bw  of  Scotland.  But  aoupose  be  hod  hod  a 
pardon  under  tbe  great  seu  of  Engbnd  heibra 
nb  return  ;  that  would  not  have  pardoned  him 
in  thb  case:  for  his  offence  boot  in  going  into 
Fnncei  and  qoniDg  into  Efigtand  ii  Ikio  of 
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peace ;  bnt  tbmt  barings  so  gone,  he  rKurns 
without  licence,  that  is  the  fact  that  is  made  so 
penal.  Now  a  pardon  given  before  a  man 
commits  any  offence,  is  iMffectaal ;  the  queen 
cannot  pardon  a  crime  before  it  is  committed. 
But,  says  be,  I  am  by  this  pardon,  made  to 
•11  purposes  a  free  Scotchman,  I  am  restored 
to  all  my  capacities  that  I  had  lost ;  therefore, 
if  I  have  all  the  capacities  that  I  bad  as  a 
Scotchman  before,  I  may  come  into  En^nd. 
Now  that  is  a  mistake.  It  is  true,  he  is  re- 
stored to  all  the  capacities  of  a  Scotchman, 
which  is  to  be  had  by  the  laws  of  Scotland ; 
but  a  pardon  in  Scotland  cannot  give  him  those 
privileges  he  had  by  the  law  of  England,  and 
therefore  cannot  discharge  him  from  an  offence 
committed  against  tlie  law  of  England.  Nay, 
if  he  had  been  in  Scotland,  having  escaped 
after  he  had  been  here,  that  would  not  have 
been  effectual  to  discharge  him  from  his  of- 
fence against  the  law  of  England.  Gentle- 
men, the  matter  is  before  you  ;  he  b  a  subject 
of  the  queen  of  England,  be  has  departed  from 
England  since  the  llth  of  December,  1688, 
and  has  returned  hither  without  licence  under 
the  privy  smI.  And  if  you  do  believe  all  this, 
then  you  are  to  find  him  g^t^ ;  bnt  if  you  do 
not  believe  it,  you  are  to  acquit  him. 

Then  the  Jur?  withdrew,  and  in  about  half 
an  hour  retametf  into  court 

CI.  qfArr.  (Gentlemen,  are  you  agreed  of 
your  verdict  ?— Jury.   Yes. 

CLqfArr.  Who  shaU  speak  for  yon? 

Jury.  Our  foreman-. 

C/.  of  Arr.  David  Lindsay,  hold  up  thy 
hand.  (Which  he  did.)  How  say  you  P  Is  he 
ruilty  of  the  high  treason  whereof  he  stands 
indicted,  or  not  guilty  P — Foreman.  Guilty. 

CL  of  Arr.  What  ffoods  or  chattels  had  he 
at  the  time  of  this  high  treason  committed f 

forrfluin.  None  tiMt  we  know  of. 

Then  the  Court  adjourned  till  five  o'clock. 

About  five  o'dock  the  Com!  met,  and  the 
prisoner  being  brought,  the  Court  proceeded. 


Ait.  Gen.  My  lord,  Mr.  Lindsay  the  pri- 
soner hath  been  convicted  of  high  treason,  and 
I  pray  thejudgsDent  of  the  court. 

67.  of  Arr.  David  Lindsay,  thou  hast  been 
arraigned  for  high  treason,  and  thereof  con- 
victed ;  what  hast  thou  to  say  why  judgment 
should  not  pass  against  thee  P 

Lindmy.  My  lord,  1  refer  myself  to  the 
queen's  mercy. 

L.  C.  J.  ndi.  Have  you  any  thing  to  plead 
for  yourself,  or  by  your  counsel  P 

Mr.  WiUiam,  3ly  lord,  I  did  desifp  to  hav« 
insisted  upon  a  point  in  relation  lo  this  statute, 
upon  which  the  indictment  against  4be  prisoner 
k  grounded ;  but  understamfing  it  baa  beHi  al- 
ready under  the  consideration  w  your  lordship, 
and  the  rest  of  my  lords  the  judges,  and  that  it 
has  received  your  lordship's  determinatioB,  1 
shall  choose  to  wave  it;  but  this,  with  submiS" 
iioD|Idoiii8iii«ipoD<  Tkat.iliftaotiiwiaiift 


this  indictment  that  the  prisoner  was  a  subject 
of  king  WiUiam  at  the  time  of  his  goinir  into 
France;  or  at  the  making  of  this  act.  Now, 
as  I  humbly  conceive,  the  very  words  of  the 
act  require,  that  the  party  should  be  a  subject 
at  that  time.  The  words  are  thus,  if  any  of  bis 
majesty's  subjects,  who  have  after  the  tlth  of 
December  gone  into  France,  if  they  rptum 
without  licence,  they  shall  be  guilty  of  high- 
treason.  Now,  by  the  wonis  of  the  act,  it 
seems  requisite  that  he  should  be  a  subject  st 
the  time  of  his  going  into  France ;  or  at  least 
at  the  time  of  the  makinfjf  of  the  act.  So  that, 
with  submission,  the  indictment  does  not  agree 
with  the  act  of  parliament,  unless  it  be  shewn 
that  the  prisoner  was  a  subject  at  the  time  of 
his  going  to  France  ;  and  no  indictment  in  any 
case,  much  less  an  indictment  for  high-treason, 
shall  be  aided  by  intendment.— ^And  in  this 
case,  my  lord,  there  is  the  less  room  for  an  in- 
tendment, that  the  prisoner  was  then  a  subject, 
because  it  is  not  shewn  that  the  prisoner  was  a 
natural-bom  subject,  or  that  his  treason  was 
*  contra  naturalis  allegiantife  delntum.'  And 
it  not  being  shewn  that  he  was  a  natural  sub- 
ject, it  must  be  supposed  he  became  a  subject 
by    natturalization,  or  by  denization,    which 

miffht  be  since  bis  going  into  France. My 

lord,  1  must  own,  it  is  said  in  the  indictment 
that  he  was  a  subject  of  king  William,  but  it  is 
not  said  when  he  was  a  subject ;  so  that  it  may 
be  as  well  supposed  he  became  so  af\er  he  went 
into  France,  as  before ;  and  the  rather  in  regard 
he  is  not  shewn  to  be  a  natural  bom  subject. 
And  we  take  it,  that  by  the  penning  of  this  law, 
which  says.  If  any  of  his  majesty's  subjects, 
who  have  gone  into  France,  Sec.  it  roust  be 
meant  of  a  subject  at  that  time,  or  at  the  time 
of  his  going  into  France ;  and  it  not  bein^ 
shewn  that  he  was  a  subject  at  thnt  time,  wts 
humbly  take  it,  that  the  indictment  is  insuffi- 
cient. 

Mr.  Raymond.  My  lord,  we  say  with  great 
submission,  that  this  indictment  is  not  good, 
because  it  does  not  shew  that  Mr.  Lindsay  was 
a  iulject  of  the  late  kio^  at  the  time  of  the 
making  the  act,  or  any  time  before.  If  this 
person  bad  become  a  subject  of  the  kine  after 
the  making  of  the  act,  as  he  might  by  deriva- 
tion, and  bad  returned  into  Englancf,  having 
been  in  France  in  the  time  mentioned  in  the 
act,  he  would  not  be  within  the  act.  There- 
fore, it  was  necessary  to  shew  at  what  time  he 
was  a  subject.  It  is  not  laid  in  the  indictment, 
that  be  was  a  natural- bora  subject,  nor  do  I 
pretend  that  it  b  necessary  in  an  indictment 
mr  treason,  because  one  that  owes  k>cal  allegi- 
ance may  be  guilty  of  treason.  But  they 
ought  to  have  averred  either  that  he  was  a 
natnral-bom  subject,  and  that  he  shall  be  in- 
tended so  always ;  or  else,  that  he  was  a  sub- 
ject at  the  time  of  the  making  of  the  act,  other- 
wise he  vrill  not  be  vrithin  the  act ;  because 
the  words  of  the  act  seem  to  tie  it  up  to  subjects 
at  the  time  of  tha  makingthe  act,  by  the  words 
which  follow:     fis.    Who  havs  fonc  intt 
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Sir  T.  Pou'ii.  I  have  looked  both  into  the 
iDiliclnieut  uutl  the  act.  Ooe  partot'Uie  olnec- 
tioD  if,  ihat  he  U  not  a  natural  subject.  That 
is  not  to  be  insisted  on,  for  there  is  no  such 
thini[r  in  the  act ;  for  the  act  says.  It*  any  of  his 
majesty's  subjects;  and  there  is  no  need  ut' 
laying  any  more  iu  tlie  indictment  than  the  act 
requires ;  and  it  was  not  iuiended  to  be  contiued 
to  such.  The  other  iiart  of  tlie  objection  is, 
that  it  is  not  QiL-^t'd  tiiat  the  prisoner  at  the 
bar  was  the  suuject  of  kiui<^  William  at  the 
time  uhioi  ihe  act  uus  madf.  Now  there  is 
DO  need  of  alli^iiijr  these  words  in  the  iudict- 
meut;  for  the  uct  runs  thus:  Therefore  be  it 
enacted,  **  lliat  if  any  of  his  majesty's  subjects, 
who  h.ive  at  any  time,  since  the  11th  of  De- 
cember, 16UJ,  voluntarily  ^one  into  France, 
without  Itcuiice  iiom  his  majesty  king  Wdliara, 
Or  from  <|Ueeu  3Iary,  shall  return."  And  the 
indict uiLijt  docs  lay  it,  that  this  prisoner  was  a 
subject  of  the  laic  king  William,  and  that  he  is 
now  a  subject  to  the  pret«eut  queen ;  and  that  he 
after  the  l  llh  of  Deceutbt  r,  1688,  did  go  iuio 
France.  Now  sure  here  is  allttfctl  in  this  in- 
dictment that  the  aci  refers  to ;  tliat  is,  **  that  if 
any  subject,  who  went  into  France  after  the 
lltli  of  December,  1688,  shall  return  into  Eng- 
land." And  the  indictment  says,  he  was  a  sub- 
ject of  king  William,  and  that  he  did  go  into 
France  after  that  time,  and  did  return  into 
Eu^iuud  after  the  time  prohibited  by  the  act. 
Here  is  nothinjf  requireil  ui  the  act,  but  what 
is  laid  in  the  mdictment.  And  it  is  a  very 
strange  objection,  to  say,  tliat  we  should  aver 
that  he  was  a  subject  when  this  act  was  made: 
This  ought  to  have  been  shewed  on  the  other 
side,  if  it  be  otherwise.  Here  is  that  in  tlie  in- 
dictment which  is  conformable  to  the  act,  and 
there  is  no  more  necessary,  than  to  describe 
the  i>er8on  according  to  the  act. 

Alt.  Gen.  Uy  lord,  we  have  taken  that 
inelhod  in  the  indictment  that  is  proper ;  that 
is,  to  pursue  the  act  of  parliament :  We  have 
laid  hnu  as  the  act  describes.  Mow  they  aay, 
that  it  being  nut  shewn  that  he  was  a  subject  at 
the  time  of  his  going  into  France,  be  is  not 
within  the  act  But  when  a  man  is  laid  in  the 
indictment  to  be  a  subject,  it  is  a  strange  ob- 
jection, to  fancy  \«e  must  mention  the  time  of 
liis  beginning  to  be  a  subject  We  have 
shewed  he  was  a  subject  before  the  making  of 
the  act,  and  we  have  shewed  he  was  a  subject 
after ;  and  he  is  presumed  to  have  always  been 
a  subject,  unless  special  matter  is  shewn  when 
he  was  not  a  subj(*ct,  as  that  he  was  an  alien, 
and  at  a  particular  time  naturalized  or  made  a 
denizL>u  ;  which  without  proof  will  not  be  pre- 
sumed ;  and  this  objection  should  have  before 
arisen  from  evidence.  It  is  laid  likewise  to  be 
contrary  to  the  duty  of  his  allegiance,  being  a 
subject *uf  the  late  king  Wiliiam,  and  of  the 
present  mieeu. 

Air.  iVilliams.  My  k>rd,  this  exception 
ajfuinst  the  indictment  seems,  with  great  sub- 
mission,  not  to  be  answered ;  I  go  upon  the 
words  of  the  act :  *  If  auv  of  his  majesty's  sub- 
ejects,  who  have  since  the  11th  of  DiOMiibery. 


'  1688,  gone  into  France.'  My  obicctioa  ii^ 
that  it  AS  not  slicwn,  that  at  the  tioke  of  gvsBf 
into  France,  nor  when  the  act  was  made,  that 
the  prisoner  was  a  subject;  and  it  nut  being  ■» 
shewu,  to  intend  the  prisoner  then  a  eubfeot,  is 
helping  the  indictment  by  intendment,  which 
cannot  be.  And  1  say,  there  is  the  ~ 
for  this  intendment  here,  because  this 
is  not  shei^n  to  U*  a  natural  subject. 

Mr.  IlajfmomL  Aly  lord,  every  word  of  i 
indictment  would  have  been  true,  if  this  genlla- 
luau  had  liecu  an  alien,  and  become  a  sulficct 
after  tiie  art  was  made,  aotl  before  I  he  laie  lung 
dic«l.  And  yet  iu  such  a  case  he  wouhl  net 
have  been  within  the  act :  for  if  he  bad  beca  m 
stranuer,  and  after  the  act  had  been  deniaonerfy 
and  then  luul  returned  into  England,  having 
before  been  in  Franc:o,  tliat  would  not  haw 
been  wiibin  the  act,  because  tlie  act  say  a,  if  any 
of  the  king's  subji*ciri,  who  have  gone  into 
France,  shall  retuni:  which  must  be  nMant, 
that  were  so  before  the  act  was  made:  awl  jet 
that  is  all  this  ludiciment  says. 

Ij.  C.  J.  Holt.  That  is  a  foreign  suppoaitioB. 
Can  any  man  suppose,  that  such  a  nnan  that 
has  been  in  France,  that  he  should  be  natnim- 
liied  or  indeni zoned  after  such  an  act 
made  ?    And  suppose  it  were  so,  that  he 


an  alien,  and  happen  to  be  naturalized  by  ge- 
neral words ;  the  act  does  not  say,  if  he  ahaH 
be  a  subject  at  his  dcprture ;  but  if  he  wero 
ill  France  since  such  time,  and  return  after  this 
act. 

He  was  a  subject  to  king  Willftam,  and  to 
queen  Anne;  and  that  he  went  away  since  the 
11th  of  December,  1C88,  and  returned  iaia 
England  without  licencoL 

Tfiis  is  an  iudiciinent  formed  suitable  to  tha 
act  of  parliament ;  it  pursues  the  worda  oClht 
act  of  parliameut.  The  act  describea  the  par- 
son, and  sets  out  what  shall  be  the  offancai 
that  is,  one  that  is  a  subject  of  the  kiai(,  and 
lias  goue  away  into  France,  since  the  11th  of 
Dec.  1G88,  and  shall  return  without  licence. 

Mr.  WUliawt.  It  appears  not  he  was  a  aul^ 
ject  when  he  went  awuy. 

L.  C.  J.  Holt.  *  If  any  of  his  msjeaty'a  anh- 
<  jects,  that  ha\e  gone  away  aioce  the  llih  of 
*  D«.'0eiuber.'  1 1  does  not  say  any  that  shall  ge 
away  ;  but  that  have  gone  away  after  the  llih 
of  December. 

Just.  Pouel.  A  subject  is  supposed  lo  be  a 
natural  subject,  unless  he  be  naturalised  after- 
wards :  but  now  he  being  said  to  be  a  anhyict 
acconling  to  tlie  act,  sup^KMes  him  to  ba  a  aah- 
ject  then. 

Mr.  Raymond.  My  lord,  we  think,  with 
submission,  this  is  not  -an  indictment  accoidiag 
to  other  indictuienti). 

Just.  Fowel.  It  is  euough  that  ha  if  nid  la 
be  a  subject. 

3Ir.  Raymond.  But,  my  lord,  moet  them 
be  a  distiuctinii  bt'tw  een  a  subject  that 
tural  subjection,  and  commits 
that  only  owes  local  legiance  ? 

Just.  PoKtl.    You  might  have 
when  yoa  wcra  vpon  the.avii|aioii 
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'  Mr.  WilUanu.  Mv  lord,  we  bambly  tliink  it 
must  be  shewn  that  be  was  a  subject,  at  least  at 
the  timeofUie  making  of  the  aet. 

Just.  PoKcL  We  must  take  bim  to  be  a  na- 
tural subject,  unless  tbe  oontrary  appear. 

L.  C.  J.  Trevor,  We  suppose  that  be  was  a 
subject  at  the  time  of  his  gfoing  out  of  England ; 
and  that  the  indictment  sufficiently  sets  forth. 
If  yow  could  have  shewn  tliat  he  became  a  sub- 
ject afterwards,  that  mif  ht  have  helped  you ; 
but  else  it  sifrnifies  uothiug. 

L.  C.  J .  Holt.   Have  you  any  more  to  say  ? 

Mr.  Wiiliamt,  If  we  have  slipt  any  thing  on 
behalf  of  ihe  prisoner,  which  might  have  been 
of  service  to  him,  we  hope  he  shall  not  suffer  for 
any  omission  of  his  counsel ;  and  therefore 
humbly  pravi  that  your  lordship  will  favour 
him,  and  will  be  pleased  to  hear  him,  for  him- 
self. 

Lindiay,  My  lord,  what  I  have  done  has 
been  out  of  ignorance,  and  being  supported  by 
what  otlier  people  did.  And  therefore,  my 
lord,  havinj;  come  into  England  by  myself,  I 
did  not  come  with  any  design  of  harm,  or  to  do 
any  tiling  contrary  to  the  law.  As  I  am  a 
Hcotchman,  it  is  not  to  be  presumed  1  can 


▼oiirnble  construction  of  it ;  and  represent  my 
case  to  the  queen.  And  I  hope,  as  her  majesty 
lias  given  me  the  effects  of  her  mercy  in  Scot- 
land. 1  shall  not  feel  the  effecU  of  her  displea- 
sure in  England. 

L.  C  J .  Holt,  Mr.  Lindsay,  you  have  been 
indicted,  and  upon  tbe  evidence  of  your  own 
confession  of  the  fact  alleged  against  you,  and 
afler  a  great  delwte  in  nuOter  of  law  (which  by 
YOU,  and  your  counsel,  was  urged  on  your  be- 
half) are  convicted  of  high- treason.  That 
which  now  remains,  is,  to  pronounce  judgment 
of  death  upon  you,  which  you  are  to  suffer  in 
that  manner  which  the  law  hath  appointed. 
Vour  crime  is,  return in(|[  from  France  without 
the  queen's  licence ;  having  before  gone  thither 
without  any  licence  from  the  late  king  or  queen. 
That  law  which  bath  made  such  your  return 
to  be  an  offence  of  so  high  nature,  cannot  (by 
any  considering  English  Protestant)  bethought 
to  be  severe:  for  they  who,  in  the  time  men- 
tioned ill  the  act,  chose  rather  to  run  into 
I'Vance,  titan  to  stay  in  England,  could  have  no 
other  inducement,  than  an  affection  to  an  in- 
terest 0(»posite  to  the  Protestant  religion,  and  Ihe 
ancient  constitution  of  this  kingdom.  For  they 
were  received,  protected,  and  encouraged  by 
that  prince,  who  is  a  danj^erous  and  professed 
enemy  both  to  our  religion  and  government. 
The  wisdom  of  the  nation  thought  it  absolutely 
necessary  to  keep  tliem  out ;  unless  they  should 
either  clear  their  inuocence,  or  give  satisfaction 
by  their  repentance,  that  they  were  fit  to  be 
trusted  here.  For  he  that  should  adventure  to 
return,  without  doing  either,  must  be  presumed 
to  come  in  upon  the  same  principles,  and  with 
the  same  purposea,  with  which  he  went  out : 
wbich^mnsl  be  %  wiitanf  daigw,  cten  to  the 


foundatioB  of  our  government,  which  u  eata- 
blikhed  npeo  the  Protestant  religion,  and  the 
laws  of  the  kingdom.  As  to  these  eircoBH 
stancea  which  you  have  mentioned  to  be  pe- 
culiar to  your  case,  they  fall  not  under  consi- 
deration ;  since  they  are  not  sufficient  to  juatiPf 
you  in  acting  contrary  to  tbe  law.  Of  what 
consideration  they  may  be  to  obuin  tli^  qiieeu'a 
mercy,  falls  not  under  our  cognizance ;  for  that 
is  a  peculiar  attribute,  inseparable  from  ber 
majesty's  royal  person,  by  whom  it  can  only 
be  dispensed.  Our  business  is  to  put  tbe  law 
in  execution.  And  you  must  be  convinced  in 
your  own  conscience,  that  you  have  been  con- 
victed on  a  full  evidence,  proving  the  fact, 
which  hath  proceeded  from  your  own  mouth. 
We  have  all  heard,  and  debated  that  matter  of 
law  which  you  urged  by  your  counsel  in  your 
own  behalf;  and  are  all  of  opinion,  that  doth 
not  avail  you ;  but  you  are  an  offender  against 
an  act  of  parliament :  and  nothing  remains 
now,  but  to  iironounce  the  sentsQoe  of  the  law 
upon  you ;  which  is, 

*  That  you  shall  be  conveyed  from  hence  to 
Newgate,  the  prison  from  whence  you  came, 
and  from  thence  to  be  drawn  upon  a  hurdle 
to  Tyburn ;  where  yon  are  to  be  banged  by 
the  neck,  and  while  you  are  alive  to  be  taken 
down,  your  privy  members  are  to  be  cut  off*, 
and  vour  bowels  to  be  taken  out  of  your  body, 
and  Lurnt  in  your  view ;  your  head  is  to  be 
cut  off*,  your  body  is  to  be  divided  into  four 
parts,  anii^  vour  head  and  your  quarters  are  to 
oedispo^eJas  her  majesty  shall  appoint.  Aad 
the  Lord  have  mercy  upon  your  soul.' 

Unduy,  My  lord,  I  beg  that  my  wile  and 
children  may  come  to  me ;  and  that  i  may 
have  a  minister  of  the  Church  of  England  di- 
lowed  me. 

L.  C.  J.  Holt.  You  shall  have  whom  yea 
will,  according  to  what  is  usual  in  such  eases. 

Lindmy,  1  dcaire  my  wife  and  chiUrcn 
may  come  to  me  alone,  without  Ihe  keeper. 

L.  C.  J.  Holt,  That  is  not  to  be  permitted, 
that  may  occasion  danger. 

Lindwf.  1  desire  they  may  be  looked  up 
with  me. 

L.  C.  J.  H<At.  Mr.  Lindsay,  it  is  a  ehaigie 
on  the  keeper,  that  he  admit  them ;  but  so  aa 
may  not  occasion  any  dant^er. 

JuadlMy.  It  is  a  trouble  to  tbe  keeper  le 
wait  on  me  so  long  (two  or  three  homv  together) 
which  was  the  reason  1  desired  it.  And  if  a  mi  - 
Ulster  come  to  me,  I  desire  we  may  be  pnvalSk 

L.  C.  J.  Ho(<.  He  will  use  you  with  all  th^ 
charity  that  may  be ;  but  be  most  do  what  k 
prudent,  Nothing  that  is  reaaonable,  or  At, 
shall  be  denied  you. 

Luulimy.  My  lord,  I  ahonid  be  sorry,  if  I 
desired  any  thing  that  ia  unreasonable.  My 
lord,  I  suppose  it  ia  my  time  now  to  say  any 
thing.  I  shall  say  only  thus  mudi ;  that  is,  I 
well  understood  what  ciroumataDoeH  I  was  ini 
I  believe  do  Scotchman  has  been  called  ia 
qiMstioo  opoD  that  ad )  and  I  beliefed  aa  mj 
IwaaBOtgoiltj. 
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Proceeditigt  agahut  Dawd  BaUlU^ 


[lOM 


Or  be  dcnred  to  witaeti  a«raiiitt  them  ;  or  to 
witDOM  any  part  of  tbo  pTut ;  or  their  hatid 
tberein  ;  or  any  corresponilcnco  thereabouts  ? 
And  what  daa  paned  in  the  second  iiicetini;^  f 

Am,  At  what  lime  he  met  with  the  duke 
the  second  time,  he  cannot  remember:  and 
what  was  the  occasion  of  hii  meetin|(f  with  the 
duke  the  second  time,  he  cannot  answer.  As 
lo  that,  what  discourse  was  betwixt  them  the 
fecond  time ;  he  cannot  recapitulate  erery 
particular  that  passed  betwixt  them  just  now : 
and  if  he  named  an}*  |iersQns  tu  liim  ?  De- 
clares, yes:  and  what  these  persons  were? 
He  will  nut  answer  that.  And  if  he  desired 
him  tu  witness  aj^ainst  any  persuo  ?  He  u  ill 
not  answer  that  just  now. 

in/cr.  8.  How  \Qn^  after  was  the  thud,  and 
then  tlie  fovrth  meciinf^s?  And  if  any  thingf 
oeourred  ia  the  iiwan  time  t  And  what  was 
the  occasions  of  the  said  meetings  P  And  what 
passed  therein,  either  as  to  persons  or  thinp  ? 

Am,  When  was  the  third  or  fourth  meetin|r 
be  bMl  with  the  duke  ?  He  did  not  mind  :  and 
what  occasioned  the  third  or  fourth  mcetin|f 
with  the  duk(>  ?  He  will  not  tell  that  at  this 
ttnie  :  and  what  passed  betwixt  them  at  the 
third  or  fourth  meeting,  either  as  to  perM>ii8, 
or  things  ?  He  is  not  to  answer  at  this  time. 

Inter,,  9.  That  you  answer  all  the  above 
questions :  as  to  the  occasion  and  manner  of 

iour  cominif  to  the  nurauis  of  Anantlale  P 
nd  what  he  said  to,  and  demanded  of  you  ? 
Aiul  what  you  answered  .'  And  what  persona 
he  named  to  youP  And  what  he  ref|uired  nf 
you  as  to  those  pei*sotiK?  And  what  encou- 
ragement he  proinibiHl  you  P    And  fur  what 


the  council  found,  that  his  wftwny  te 
the  Interrogatories  pnt  le  him 
law,  and  an  high  oeotcnpt  of  tfae  hoard  ; 
deserved  a  severe  punishment :  end  y«l, 
withstanding  of  their  juM  daltstetiiin  of  the 
man*s  villain Vt  their  moderaliee  and  pelitaee 
were  such,  that  they  did  not  proceed  to  en- 
sure until  they  had  called  bin  before  then 
once  more,  'liien  be  was  tokl,  that  if  be  esa- 
tinued  to  refuse  answering  to  tbe  lolerren- 
turies,  according  to  law,  they  were  obligeo  is 
indict  a  punishment  aikt|uate  lo  hie  cnoK. 
And  the  queen's  advocate  told  bim,  he  woidrf 
proftecute  him  upon  the  statute  of  lecaag- 
making,  and  common  grounds  of  tbe  bw 
against  defamalioo  aad  calumny. 

While  Baillie  steed  thus  miito  to  wbalevsr 
waa  asked  him  in  councU,  tbe  duke  of  li» 
uiliou  gave  in  a  petition  to  the  board,  repie- 
seoting,  that  be  had  inlomied  the  lard  jastioi- 
dcrk  of  the  letter  he  bad  received  fram  Bat 
lie ;  and  deaired,  that  the  letter  mi^bt  be  nak 
to  Baillie  ia  council ;  aad  that  BaiNie  WKf 
either  own,  or  deny  it  to  be  bis  writiaiy • 


An$.  Who  brought  him  to  the  marquis  of 
AnandaleP  Ans\iere(1,  A  gentleman,  whose 
aameisBane,  as  he  belie vt-s:  on'!  what  the 
roarqiiis  said,  or  abkc?l  of  him?  Ho  will  not 
answer  at  this  lime :  and  what  persons  the 
■iarr|uts  nameil  to  Jiim?  Answer:*,  no  is  not  ti» 
aamo  thcro  now.  '  And  uliat  he  ditt  ruijuire  of 
you,  as  to  these  person;!  P  Ansu  ors,  he  cannot 
answer  that  just  now :  and  what  cucjumgrr- 
ments  he  did  promise  him  ?  Answers,  he  will 
not  lell  that  at  this  time. 

Inter,  10.  What  mnred  you  to  **o  to  iluke 
Hamilton,  or  to  write  to  him  .-*  W  ho  advised 
yon  to  ilo  soP  Who  intro<lucctl  you?  And 
what  said  jrou  to  him,  when  you  uraVc  liitn  the 
writing?  And  if  it  was  sic^iiefl  by  you?  And 
what  the  writing  did  contHin  P  And' what  you 
remember  of  the  contents  thereof  P  And  if  you 
shewed  it  to  any  other  |>erson ;  and  to  whom  ? 
And  what  his  tfrare  said  to  yoii  about  it  ?  And 
if  ^ou  was  with  him  oUcner  than  onco  about 
this  matter?  And  if  you  ucquaiiitcd  any  other 
therewith  ;  and  who  they  wnc  ?  Atiil  what 
passed  betwixt  you  and  them  upon  this  whole 
subject  P 

Ant,  He  will  answer  no  questions  as  to  the 
duke  of  Hamilton  at  this  time. 

Tbe  SmnuetiM  hmag  or er,  the  kwib  ef 


Whea  or  by  whom  the  preoedinff  NamtiTC  j 

was  first  Mublished,  I  do  not  witli  certaislj  i 

know.    Tiie  followiutf  Entriee  I  caused  la  be  | 

transcribed  from  the  Council  Recorda  aft  £dii<  i 
burgh: 

KotKBl-RCH,  ¥th,  10, 1704. 

Stdtrunty^EiuU  of  Uarr,  Bnchan» 
touu,  Ktrathmore,  Gallowav,  Lai 
Loudoun,  Ffmlalter,  Nortbeak, 
Dunmore,  .Mardi,  Hyndfoord, 
Glasgow  T.  D. ;  and  Uoptoua  ; 
Gamock  anil  Primrose.      liord  Hadds* 
iiord  Frcsidcni  of  SeasioD,  Lotd  AdwH 
Lord  J  ustice  Clerk,  LArde  ik  '      ~ 
strutlicr,  Rankeill<jr,  Pbeado^ 
cultrie;  Mr.  Ftiran.  Moolgooiry, 

lingtoun, Stevensone, 

«— Camwath,  —  P 


ProTost  of  £dinbuf]gh.*-[Ia 

the  Lord  High  Chancellor,  and  Lard  AW" 

dent  off  Privy  Comicill,  the  EarioeffVur 

elected  Preses.] 

Wnrrand  to  the  Clct  la  of  CoUHciii   le  got 
D*i\;id  Baillie  Jhublci  o^hU  luierragolUn^ 


The  I^ird»  of  her  majesties  Pirivie 
haveii:^  cailcJ  U'ioir  them  Darid  Bailbepri- 
ftouer,  and  li.'^.velo;;  ii*ad  orer  to  him  tbe  lelff- 
rogat'iOrs  luarkiil  by  the  earlo  off  Hair  pnsi- 
dent  t\}i:  ih'j  tyaie,  and  he  being  rcqayrad  n 
make  answer  ihorto  in  wry tting,  refhaed  to  ddi 
the  sameu.  ■  And  (herearier  ue  aamen  brii| 
read  to  him  each  inter rogattor  aeperaily,  gate 
the  Aiisuers  therto  ut  in  scriptU^  and  aemaikci 
by  tiko  Pivsident  of  tlie  Councill  for  Ibe  tyMi  jj 
in  ic^airti  Uailiie  refused  to  signe  tbe  aaaa 
V,  Lich  they  thought  not  satlsikclery.  Whcr^ 
fore,  the  saids  Lords  ordained  their  maoen  tl 
carry  him  hack  to  doss  prison.  And  appoioCsarf 
eidaiutbaclitluof         ^^    ^  ™^ 
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B.HIie  pen  .nd  ink,  Ibal  Me  he  may  mke  bit  •««  ***  *^"""'  ''^'••- 

Adtireri  to  tbe  above  Qoerie*  and  Intarro-  The  Lords  of  her  ma'ties  Privie  Couocill,  is 

galloniiB  wr^tthil^ when  nixt  called.  respect  of  David  Baillie,  brother  to  Manner- 
hill,  his  high  and  insolent  Contempt  of  their 

EDnmintaB,  Ei&.  19, 1704.  Authority  committed  and  incurr^  befoir  them, 

5rifriiiif .-BaHs  of  Mar,  Buchan,  Effling-  f*^, J"Tt-^"*'L  •*'"!.  P"T^*^  ^^  ^^^  '*'?*' 

#«««    i^»!;ilJ.u   T^n^nn»    1^  **"»^  ®*  Bdwbmvb,  and  onlaines  tlie  maais- 

S^lJ^iS^m^^^^           SSSS'  •"^  «^  Edinburgfi.  and  keeper  of  their  foU 

^^l^^J^T^^^^  ">««»h  ^« *«J>  »»^  ^«^"  him  pri«>ner  therein, 

PrasideDt  of  Senion,  Lord  Adf  ocat,  LonI  ^  ***•"  pleasure. 

Justice  Clerk,  lords  Halcrair,lnatrutber,  !?««..„■«„   v^u  hk  ^^a^ 

IUokeilk>r,  Phesdo,  and  Tillicoltria :  lient  Edimborou,  Feb.  15, 1704. 

Ml.  JUmsav,  Mr.  Ffra.  Mqatgomrv,  sir  Sedenint^ — Earls  of  Mar,  Bnchan,  Ej^liog- 

Bobcrt  Mnclair.  CaTera,  Camwath,  Fret-  toon,  Laqderdale,  Loadouo,  Findlatter, 

tongraage,  LonI  ProToeC  of  Edinburgh. —  Nortbcsk,  Forfar,  Hyndfoord,  Olisgow  ; 

[In  absence  of  the  Lord  Hiijh  Chancellor,  yisoount  Gamock  ;  lord  Haddo,  Lord  Ad- 

aad  Lord  President  of  Privie  Comcilly  focal,  Lord  Justice  Clerk,  K>rr1  Phesdo, 

iba  Barle  of  Marr  elected  Presea.]  lient.   gen.  Ramsar,    Mr.    Fra.  Mont- 

gomrj,  sir  Robert  Sinclair,  Cavers,  Pros- 

Warraud  decluiring  Damid  Baillu  rtfusing  to  tongiange ;   Lord  Profost  of  Edinburgh. 

give  Atumen  to  the  wartime  Interrogatori^  [In  absence  of  the  Lord  His;h  Chancellor, 

ane  high  Camtempt  rf  the  CotmoSi  au-  and  Lord  Piresident  of  Privy  Councill, 

thoriiie,  the  Earle  of  Eglingtouo  elected  Preses.] 

had  wrjtten  any  answers  to  the  laterrogatort  Anent  the  Petition  given  in  and  presented  to 

given  bin  on  Tnorsdaj  last.  He  BBSwered,  be  the  Lords  of  her  majesties  Priry  Councill,  by 

had  not,  nor  wooM  make  any  till  he  saw  the  David  Bail  lie,  sou  to  the  deceased  George 

Letter  or  Deriaratrane  formerly  emitted  by  Bail  lie,  of  Mannerhall,  shewing,  That  where- 

him  ;  and  being  dceired  to  subtorive  the  An-  as  the  petitioner  is  con  veened  Iwfoir  their  lord- 

awers  he  bad  made  at  the  barr  on  'fbnrsday  ships  at  the  instance  of  her  Majesties  Advocat, 

last,  aad  which  were  dictat  by  bim  and  written  for  alleadf^l  ieasins^  makeing,  and  other  pre- 

bythederk,  hesaidhawouldnotdoetheBame;  tended  cnmes  lybelled,  and  seeing  it  is  ne- 

wbemjfone  he  was  removed,  and  after  some  cessar,    that  the    petitioner   have   advocates 

leasourag  on  the  matter,  the  liOrds  of  her  wich  whom  he  may  consult,  and  who  may  ap» 

ma'ties  Privie  Councill  (found  and  dechiired,  pear  for  him  and  plead  his  cause,  and  the  pe- 

Tbat  David  Baillies  nying  he  would  not  give  titioner  craveing  made  choyce  of  «ir  Patrick 

answert  to  the  written  interrogators  given  in  on  Home,  sir  David  Cunyngliame,  Mr.  David 

Thursday  last,  ami  bis  per^istinflr  stilt  to  declair  Forbes,  Mr.  Alexander  M'Cleod,  sir  John  Er^ 

he  would  not  doe  the  same,  and  that  he  would  kine,    Mr.  James  Hamilton,  and  Mr.  Alex. 

not  snbocrive  the  Answers  made  to  the  Councill,  Arbuthnet,  liut  they  derlyne  to  consult  or  ap- 

aod  written  by  their  derk,  was  ane  high  and  pear  for  the  petitioner  in  ihis  matter,  unless 

insolent  contempt  of  the  authority  of  Priyy  they  have  their  Lordships*  Order  and  Warrand 

Councill.  for  that  effect :   And  therforo  humbly  creaving. 

That  their  lordships  might  be  pleased  to  give 

EmnBViuni,  F^.  14,  1704.  order  and  warrand  to  the  saids  advocats,  and 

-  .        ^      c    I      1-  *•        »     u        1?  r  -.  »uch  otliers  as  the  petitioner  shall  imploy,  to 

Mirua^^EarU  of  Mar,  Buchan,  Eglmg-  consult  and  appear  fir  him  in  the  said  cause, 

toin,     Ljiidojin,    Fmdlater,    Dunmore,  ^  ^y^^  „.j  ^{f^j^^  ,^„     Tj,^  Lo^,  of  her 

March,  Hyndfoord.  Roseberrie,  GiMgow  ,„,j„jjg.,  1^       councill  haveing  consiilered 

T.  D.,  Hoptoun,  viscounu  Garnock  and  ^y^^  ^^^^  »     ^f^    j,^i„    i„j^  ^hem  by  David 

PnmijMe;   Lords  HacWo  Md  Polwarlh ;  y^i„j     ^^  ^^  the  deccatt  George  Baillie.  of 

Lord  President  of  Sessione.  Lord  Advocat,  M„„„erhall,  and  the  samen  being  read  in  their 

i*.?? ''"IS*  9*''''  V^.P'  !?'^'  rJ  prwnce.  The  saids  lords  doe  heirby  allow  the 

kfillor,  Phesdo,  and  Jilhcultne ;   lieut.  J^itioner  to  employ  such  advocate  as  he  thinks 

generall  Kamsay ;    Mr.  Fnuicis  Mont-  gt,  and  allowei  the  advocats  so  to  be  imployed 

9?^^^'^c^^\^'!?^A^'  bjbhti,  to  compear  and  plead  for  him  in  the 

f ^"L***^   T^  S*  if!?L5*"*r  ^X.  ■^i«>  ieffmwti  at  the  Instance  of  her  ma- 

SX  Uta  i'^la^"'^  jJJe^iS^^^agai^^         befoir  their  lord- 

P^'^'"^]  On  the  S4ilfa  af  FMNtwry,  the  indtdment  was 

bi«agkCifiiBilBiilie,lifrllie  Mimaof  Jamat 

VOL.XIT.  9X 


1043]  SANNE.  ProeeeJings  agaifui  David  Baillie^  [10U 

duke  ot'  Queensburjr,  principal  secretary  of  cord  betwixt  the  kinr  mnd  hk  pMpl^  BfaBB  W 
state,  Wiltiam  marquis  of  Anandale,  president  cliatlentfed  by  tbem  tnat  power  heiv  and  tyM^ 
of  her  majesty's  council,  and  the  queen's  Ad?o-  lyfe  and  goods  to  the  king ;  and  by  the  act  Jip 
cate  fur  biT  majesty's  interest.  5,  narl.  6,  cap.  83,  the  torsaid  act  ia  ratiM 

ami  approven,  aud  ordained  to  be  put  in 
tione  in  ail  iKiynts,  as  also  the 


rr'       A   ml     ^  II     '        E*j       JL        al     ratified  by  seaverall  subsequent  ads  of  pariii- 
[/  tnsert  the  foilauing  Entry  Jrtm  the   „,^t,  suc>i  as,  Ja.  6.  parll  U,  cap.  SoTui 

Council  Record^  instead  of  the  Indict-  .  Ja.  6,  pari.  80,  cap.  9,  and  lastly*  That  by  the 

meat  and  Anmen,  as  theu  wre  given,  i  t*^"  ^^l>  "^  «*"■  «««'  ■"  ^^^^  realm*,  lo  b^ 

.,         ^  ^         _^  •     ?  I  forme  affamst  or  slander  or  accoae  perMNMi « 

nrit  wth  perfect  exactness,  i» /ontirr   ,|^^i„a,hj  ,u,„rneii  and  lolidtor.  if  othe«,li 

Editions,~\  accoae  or  bear  witnea  againest  pertoncs  of  tfca 

highest  and  best  quality,  of  the  meat  mAai 
EuiNDiRGii,  Feb.  34, 1704.  and^  horrible  crimes  of  treason  and  leie  mtr 

if  J       .     mt  r   Y  .L-  «    1       r  j^^ie  affainest  her  majestie  and  her  kin 

Loujtoun.  Fii..ll«iu.r,  NorU«k.  Foriar,  Ne»erU.de«Ti«of  ffrily.  that  D.>&lWKib 

ItoMiberry.  (.iMgow,  T.  J).jHoptoun  ;  brother  to  cihuD  Robert' B«ill«,  of  Bbu» 

TMCountt     (ianoch,     Pmame;     lord  •.  .1    ,.  _•"_  „•„__  {_  ,■._ * ^^ ji,.;,!.  j 

Haddo,  Lent  Prentknt  of  Sewoi^.  Lord  ?S'' J?2?.  "T.  "'^"5  h  irl-2^5?i^ 

Regirt^r.    Lord    Advocat,  Lord^'ulSS  J^'"^»]'';tel"^.^d'  l^^^ 

Cle?k,  1^.  Halerai^.  Anstratber.  Itan.  u  "i  '  5^^^^  «d  -kh  I    ^^ 

kdJlor,  Pbesdo.  Tiffiiullrie;    lieutenant  ''"**  «"•  •n'^ortr,  end  with  a 

»-«I— ?i  i».     .       M     irl'  i__!z:  nicione  and  widted  detigne  (u 

Councill,  the  maniueiiol  Lotbun  electe.1   ^^^  ^f  tbedaycs  of  Decemberrma,  aal 
'•'  more  particularly  upon  the  tuanty  aeeoad  hf 

3/«rya«,   of  Anandaie,    agaiml    David  „atiou,  by  iray  of  misifaletter.dir^iadlihii 

HaiZ/u,  bro^yr  to  MannerhiU.  lhe\luke  of  Ilamiltoun,  whemft  taWlf 

Anent  the  lyUe   or  letters  of  complaint,  hisryse  from  the  noyse  he  heard  of  a  p|sl% 

raised  and  persewed  bcfbir  the  lords  of  her  he  aiKrnies,  that  duriring  the  last  aoHian  sC 

majestie's  priry  councill,  at  the  instance  of  her  imriiameut,  the  duke  of  Queensbeny,  thaa  h^ 

roajestie*s  right   trusty  and  intirely  beloved  majesties  oommisswDer,  sent  for  Um  defimdav 

cousins  and  councellon,  James  duke  of  Queens-  and  uAer  prcut  profession  of  ky  ndneaa  allea^nl 


berry,    principall   secretary   of  atale   to  her    he  bad  it  from  |(ood  hands,  that  there  we  «i^ 
majestie,  and  William  marques  of  Annaudale,    si^nes  in  Scotland,  England,  and  ' — ^ — '   ^ 


president  of  her  miyestie's  privy  couucill,  and    subvert  tlie  ii^overument,  and  restore  the  priaop. 
es   Steoart   her  miyestic^s    advocat   of  Wales,  of  which  lie  said,  the  said  Dand  vsa* 


mt   James 

for  her   hiffhness  intrest,  mentioning.    That   not  ignorant.    And  therefore  the  duke  intieitsA 

where  by  toe  lawcs  of  this  and  all  other  neell    him  for  boeth  their  sakes,  and  for  '" 


governed  realms,  the  inventing,  makeing,  and  of  her  nuijestie's  person  and  go? emmest.  la  lift 
uttering,  by  writ  or  otherwayes,  of  lies  and  him  know  the  whole  matter,  apon  which  da- 
slanders,  to  the  chairging,  ihraming  of  any  mand,  the  said  David  saves,  he  declaiired  ba 
persone,  and  especially  of  persones  of  the  innocence  and  ignorance:  *but  the  said  doked 
highest  quality  and  grditest  trusts  and  offices   insistins;,  and  the  said  David  witbdrawuv*  tfaa 

in  the  kingdome,  and  in  matters  of  the  highest    ''  .  -    l.__  ._:■ ^ 

iooportance,  not  only  touching  their  honours, 
lives  and  fbrtounes,  but  tending  to  misrepresent 
them  to,  and  raise  and  endanger  discord  betwixt 
her  majestie  and  the  persewars,  as  also  to  raise 
jealousies,  and  discords,  and  to  occasione  most 
dangerous  and  pernicious  contentions  betwixt 
the  persewars  and  the  other  peers  of  the  most 
eminent  quality  within  the  kingdome,  are 
crimes  of  ane  high  nature,  and  ought  to  be 
sevearely  punishol ;  Lykeas,  by  the  acts  of 
parliament  following,  it  la  statute  and  ordained 
<n  manner  aftermeotKHied,  viz.  By  the  act  Jm.  1, 
pari.  3,  can.  43,  That  all  Isising  makers,  sad 
talliis  of  theBp  wbioh  maj  anduiger  dis- 


duke  againe  sent  for  him,  and  qi 
about  three  letters,  which  when  the  said  Dawii 
still  disowned  as  ignorant  of  them,  the  dale 
said,  then  yon  doe  not  know  dnhe  Iliiiil* 
toune,  my  lord  Atholl,  nor  the  ChauesBor. 
and  never  soe  much  as  heard  of  m  kid 
Drummond,  Belhavine,  nor  mj  bud  iWhtf, 
filantvre,  adding,  that  though  the  said  Diafid 
would  say  nothinir.  yet  he  new  yenr  i 

d  lAo 


Btyre,  adding,  that  though  tht 

lid  say  nothing,  yet  he  new 
who  were  pensioners  to  Fiance  and 
and  that  my  lord  Atholl  and  ye  ( ' 
among  the  first  of  them  now,  _ 

bsve  not  been  soe  knur  as  the  duke  of  HH 
too,  Msishall,  and  Bdhavcn,  for  the  ^Inlh  ef 
Qaccnflbeny  nidi  be  knew  the  doke  eT  Ha« 


«  4  . 
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milton  had  been  soe  these  many  years ;  butthe 
said  David  {roes  one  affinninff,that  he  knew  no- 
thing of  all  inforraedibut  beUefed  that  the  foir- 
named  persones  were  the  best  of  men,  at  which 
the  said  DuTid  sayes,  the  duke  of  Queensberry 
er^ed  out  mighty  lie,  and  told  many  wicked 
tinniT"  of  the  duke  of  Hamihon,  which  the  said 
David  sayra  that  be  designes  to  publish  with 
the  whole  conferrance,  to  make  knowen  the 
duke  of  Queensberrie's  practices,  to  gain  him 
to  make  most  liorrid  lies  and  most  dangerous : 
for  David  sayes,  he  offered  liim  great  prefer- 
ments and  money  what  he  pleased,  if  he  would 
but  tell  the  queen  what  the  duke  of  Queens- 
berry  would  tell  him,  that  is,  if  the  said  David 


-    »  —  --»  —  -  — 

would  goe  to  the  queen  and  tell  her  majestie, 

that  duke  Ilainiltoune,  Athole,  the  chancellor, 
and  the  other  lords  above  named,  were  actually 
pensioners  to  France,  and  that  they  hail  a  pub- 
lict  bank,  and  manadgert  to  buy  up  armes  and 
other  stores  for  warr,  then  he  the  s'd  duke 
would  boeth  promise  and  performe,  and  if 
David  would  undertake,  would  let  him  kee  a 
list  of  all  he  would  have  brought  into  the  plote, 
and  the  duke  said,  he  wouM  swear  never  to  let 
any  persone  know  but  that  it  was  a  reall  plote, 
and  that  David  had  made  the  first  discoveiie, 
and  soe  he  would  send  him  to  the  queen,  pro- 
vyded  that  David  would  say  aflber  him,  and 
swear  to  it ;  to  which  David  sayes  he  answer- 
ed, that  the  advice  was  good,  where  there  was 
a  plote,  but  to  a  person  to  swear  to  a  lie  to  [the] 
queen,  upon  persones  alto^tlier  innocent, 
he  could  not  think  of  but  with  trimbling  and 
detestation ;  and  this  David  sayes,  be  thought 
fitt  to  advyse  the  duke  of  Hamilton  of,  but  that 
it  seemed  that  the  duke  of  Qneensberry  have- 
ing  failed  in  his  attempt,  emploved  the  mar- 
ques of  Annandale  on  ttie  same  designe,  who, 
he  sayes,  to  do  him  justice,  used  him  after 
another  manner,  for  haveing  got  him  into  his 
clutches  the  very  day  befuir  the  marques  went 
to  London,  would  not  pairt  with  bim,  as  David 
said,  till  he  went  to  London  with  [him,]  to  lett 
the  oueen  know  how  weell  she  was  aervet I  by 
the  duke  of  Atholl,  who  (said  t)ie  maraues)  he 
knew  had  been  att  the  said  David's  cnamber 
with  duke  Hamiltouu  in  woman's  chMths,  and 
that  all  above  named  came  there,  and  the  lord 
Drummond,  Jerviswood,  and  seaverall  others 
to  the  number  of  eighteen,  and  that  they 
treated  to  bring  home  the  prince  of  1¥ ales,  and 
all  that  was  necessary  for  that  interpryse ;  to 
which  when  David  answered,  that  there  was 
Boe  such  meetting,  the  marques  said,  they 
would  understand  one  another  better  when  on 
EngliKh  ground,  for  he  thought  it  was  unne- 
cessary to  tell  David,  that  he  must  not  only 
say  but  swear  the  said  meeting,  which  if  David 
did,  it  might  be  in  his  power  to  make  himself 
for  ever,  and  to  he  ane  officer  off  state  befbir  he 
left  London  againe,  hut  when  the  saiil  David 
refused  to  swear,  and  said  it  was  imposible  to 
bring  himself  to  such  a  thing,  the  marques,  he 
sayes,  fiew  out  in  a  passion,  and  swear  he 
would  he  revenged,  and  when  that  did  not  pre- 
vail!, David  snyeni  the  n^aiq»ica  ML  %■  cosing 


him  again,  bnt  David  pairting,  said  he  was  bis 
buinble  servant,  which  he  sayes  he  had  been 
never  to  have  laid  open  this  horrible  villanie, 
though  noething,  says  David,  could  be  more 
provocking,  then  to  be  sent  for  by  i)eople  he 
liad  never  any  converse  with,  nor  obligation  to 
or  depcndance  upon,  and  to  l>e  flattered  with 
great  rewards  to  become  a  viilan,  and  the  most 
perjured  of  all  liars,  bnt  threatned  to  distruc- 
tion  iff  he  retained  his  integritie  and  loyaltie ; 
but  since,  adds  David,  let  these  men  pretend 
what  they  will,  noething  can  be  mor  disbyall 
then  thus  to  abuse  the  queen,  and  endanger  the 
best  of  subjects  that  would  abvde  by  her,  when 
such  as  the  persewars  would  desert  hoetb  queen 
and  countrie ;  then  David  adils,  that  it  was 
the  noyse  of  a  plot  that  made  him  break  his 
patience  and  sillance,  and  that  now  he  is  ready 
to  die  with  the  apprehensiones  of  the  danger 
that  the  duke  of  Athole  and  many  other  |ier- 
sones  are  fallen  into,  which  he  sayes  perhaps 
he  might  have  prevented  by  giveing  the  duke 
of  Hamiltoun  this  trouble  a  little  sooner,  to 
wame  them  of  the  designes  of  their  enemies, 
which  he  hopes  duke  namiltouo  would  doe 
without  ffarder  delay,  and  siibscry  ves  himself 
his  g^race's  most  humble  servant  in  all  sincerity 
and  truth,  David  Baillie,  with  a  crose  at  the 
end  of  his  subscription,  as  his  usewall  manner ; 
whilk  letter  wlierof  tlie  substance  above  re- 
hearsed and  ooppie  herewith  given,  as  a  pairt 
of  this  ly  bell,  and  the  principall  put  in  the  cleric 
of  council!  hand,  wher  David  may  freely  see, 
as  it  is  a  most  gross,  abominable  and  defama- 
toric  lie,  tending  to  raise  discord  and  tlie 
greatest  luischeiff  that  can  be  imagined.  Lyke- 
as  the  said  David  had  the  wicked  confidence, 
after  having  wri^ne  and  subscryved  thib  letter 
with  his  owfcn  hand,  as  can  be  proven  by  coin- 

{laring  the  same  with  other  writs  under  his 
land,  he  gave  into  the  committee  off  the  coun- 
cill,  and  are  lykcwayes  in  the  clerks  of  coun* 
cill's  hand,  where  lie  may  see  them,  to  give  or 
send  tlie  same  to  the  duke  of  Hamilton,  who 
receaved  it ;  and  fardcr,  when  the  said  David 
acknou  le<lged  befoir  the  committee  of  the 
councitli  that  he  hade  given  a  wrytten  informa- 
tione  to  the  lonl  justice  clerk's  informer,  whom 
he  knowes,  as  he  said,  to  be  tlie  causer  of  hid 
imprisonment,  and  desired  the  lord  justice 
clerk  to  shew  boeth  his  informer  and  comrou- 
nicat  the  information,  as  David*s  declaration, 
to  the  earle  of  Eglingtoun  (wlierof  a  coppie  is 
also  given  to  him  with  this  lyble,  and  the  prin- 
cipal! in  the  clerk's  hands  for  him  to  sec)  bears, 
aiid  the  justice  clerk  had  named  the  duke  of 
Hamiltouoe  for  his  informer,  his  grace  wus 
pleased,  when  desired  by  two  of  the  committee 
to  exhibet  and  give  up  the  said  principall  letter 
upon  the  clerk's  receipt  or  ane  attestetl  double. 
By  all  which  it  is  evident,  that  the  fursaid 
Oikvid  Baillie  is  guihy  airt  and  fmirt  uV  most 
abominable  leasing  niakeing,and  most  dt'faina- 
torie  ly  hieing  in  wrytting  and  ueutinc  the 
same,  as  said  is,  and  that  aggrevate  with  all 
the  pernicious  and  niischeivous  <*oiise(piencies 
abovementi^med ;  all  which  being  found  proven 


1047] 


S  ANNE. 


PfweetUngt  agabut  Dtnid  BmBut 


[IMS 


befoir  the  ionU  of  her  im*tin  privy  ooiini:i4, 
the  fiirsaid  Daviil  Dailiic  ou|j[bt  to  be  smrarly 

I>unisbe(I  fur  the  ixainr  with  the  paios  of  law,  at 
east  confurme  to  the  fourth  act  of  the  lait  sea- 
aion  of  this  current  parliament,  eotitaled,  Aneot 
leasing  makers,  in  his  persout*  and  goods  to  the 
example  ami  terror  of  others  to  comroitt  the 
lykc  in  time  comeinir ;  and  aiieiit  the  chairge 
given  to  ilie  said  David  ilaillie,  diifeod«rr,  to 
bare  com|ieired  hefoir  the  lords  of  her  ma'lies 
privy  councill  upon  the  day  aud  date  of  thir 
presents,  to  have  answered  tii  the  furaaid  oom- 
plaint,  and  to  have  heard  and  seen  such  order 
and  coursL'  taken  UieieMuent  as  apuertaios,  as 
the  saidy  lords  of  iirivy  isouncill  shall  think  fiUg 
undiT  the  |»aiu  of  lehellion  and  putting  of  him 
to  the  home,  uith  oertil'ication  as  in  the  lyble 
or  letters  of  complaint  and  ezecutione  therof  at 
mor  length  is  contaiued ;  in  answer  whereuato, 
there  beia^;  a  complaint  raised  at  the  instance 
of  Jaiuos  duke  of  Queensberry,  and  the  mar« 
^ues  of  Aooandale,  with  concurse  of  her  mm- 
jeitie's  advocat,  againat  David  Baillie,  hetbir 
the  privy  councill,  makemg'  mestioo,  Tliat  by 
tlie  laws  of  this  and  all  other  well- governed 
nations : 

[Here  the  Libel  is  recited  mueb  at  large ; 
and  then  the  Record  proceeds  thus :] 

It  is  answered  for  Air.  Daillie,  prtmo,  Tliat 
the  subject  of  the  complaint  being  a  malter  of 
great  importance  to  bim,  and  tnat  the  letter 
which  is  the  gniund  therof,  raakeini;;^  mention 
of  a  plot.  In  rf  laiion  to  o'ch,  the  declarationca 
and  affidavits  of  seaveralt  fiersonea  are  taken  at 
|jond<in,  that  may  tend  mnch  to  the  clearing 
this  matter,  of  which  at  present  Mr.  Baillie  is 
not  msster,  but  is  in  hopes  to  recovrr  them,  or 
probable  they  will  be  sent  doun  here  to  the 
councill,  and  that  it  aeems  as  yet  there  is  not  a 
full  discovery  made  of  the  plott,  therefore  he 
humblie   rreaves   that  tlie  conncill    may  be 

B eased  to  referr  the  said  complaint  to  the'nar- 
iment,  or  at  least  to  delay  the  procccaing 
tberin  at  present,  that  he  may  have  time  to  re- 
eover  the  declnratinnes  and  affidavits  that  have 
been  taken  at  London,  and  other  pa]iers  that 
he  is  to  make  nsc  of  for  his  defence,  and  untill 
the  ioquyrie  as  to  the  plott  be  fully  concluded, 
and  humbly  desires,  that  the  councill  may  take 
this  point  to  their  consideration  in  the  first 
place. 

SecundOf  The  complaint  being  principally  at 
the  instance  of  the  duke  of  Queeusbeiry  and 
the  marques  of  Annandale,  and  only  with  con- 
course of  her  majestie's  advorat,  which  |;oes  of 
course  when  a  process  is  raise<l  at  the  instance 
of  particular  pcrsones  at  vindictam  privatum, 
and  these  noble  lords  not  being  present  t<i  insist 
in  the  action,  process  ought  nut  to  be  sustained 
at  their  instance,  it  being  the  knowen  and  in- 
rontrayertcil  practice,  that  in  all  criminall  ac- 
tions either  intented  befoir  the  pri?y  councill  or 
lords  of  justiciary,  process  is  not  sustained  un- 
less the  uerseiuur  he  present,  and  the  reason  ia 
^videot,  becauie  if  ha  war  pmcBt,  tha  4a- 


leader  might  seek  hia  aatb  aT  criamj  •  ir  to 

have  just  reaaoa  to  inairt  ia  Ito  adiaPv  ia4 

propon  seaverall  ubiectioaaa  agaiaart  iha  IfUab 

and  verifie  them  by  the  paiaaaar'i 

might  ezd wie  tlic  parauitt  of  wbioh 

defender  ia  daprivcd  when  tha  pti 

sent,  and  her  uBJesiie'a  advamft  bath  »••  «» 

trvu  to  persew  ibis  aciioa  by  hiniai4f«  ~ 

it  being  actw  injur iarum^  which  ia  h«C 

aciio.  Leg.  7,  Cod.  da  i^ior,    *  ia^' 

*  causa  nun  publici  judieii  aad  privaH 


*  qucrelani  ;*'  and  tha  advocata~ra|MNH  f|WiL 
can  only  peniuc  actions  o^  aiadUrfavi  pmUSmmt 
hut  nut  md  vMitiam  jtrvMimm^  adhaffiaf  It 
the  fbraMr  delracea. 

Teriio^  The  complaint,  in  aoa  far  aa  it  b 
founded  a|ion  the  lawa  and  acts  of  pariiaiDfiti 
againeat  leasing  makera  and  tellers  of  tham.  b 
noe  .wayea  relevant  to  infer  the  coneliiaioa  lr« 
Medi  because  as  to  the  9th  act,  pari.  flOlh,  A- 
flih ;  it  is  only  of  such  who  shall  bj  ward  m 
writ,  devise,  utter,  or  publish,  any  labe,  ria^ 
deroiis  or  reproachfnll  speeches,  or  wrila  af  tfag 


estate,  peiiplc  or  count rey  of  Baglaori,  _ 

to  the  remembrance  of  ihe  antieat  ^frndga^ 
born  in  tyme  of  by  past  troubles,  which  Mi 
not  at  all  cnoCfTii  this  caice;  aod  as  to  Ifaa 
other  acts  of  parliament,  they  are  only  io  rri^ 
tinn  to  leasing  makers  to  the  king  of  hii 
barrons,  great  men,  ami  lief|[ea,  aad  of  than 
that  makes  anv  evill  infonnatum  of  tha  ban 
and  lieges  to  tne  king,  hut  does  noe  wajca 
cern  leasing  makeing  or  slanderini^  of  one 

{'ect  to  another,  as  is  clear  from  the  acta  of  par* 
lament  mentioned  in  ibe  complaint. 

Quario,  If  the  duke  of  Quinaabuijf  apihi 
such  things  to  Air.  Baillie  in  privat,  ' 
to  the  duke  of  Hamilton  and  tho  a 
peraons,  which  tha  lyble  nentioBa  to  bt 
tained  in  the  ktter,  and  if  such  aa| 
spoken  of  subjects  to  a  sul^jrct,  woiM 
crime  of  leasing  makeing,  than  ho 
reveall  it  under  the  paiu  of  being  goikj  of  i 
ing  makeiag  himjielf ;  It  being  expreaaly  pM* 
vyded  by  the  VOOih  act,  pari.  i4th,  ia.  ilhl 
anent  leaking  makers,  and  auilion  of 
which  ratirtes  the  tbrroer  lawa  anoat 
inakeinr,  and  further  stitutca,  that  tho 
lers  and  not  reveallera  aba II  iocurr  Ihr  lyhl 
paia  and  punishment,  aoe  that  if  any  aoch 
iiad  been  said  Co  Mr.  Baillie, be  being 
to  reveall  it  by  tha  law,  it  waa  ao  c 
couaequentially  he  cannot  be  liaUa  lo  angr 
uishinent,  accimling  to  timt  rule  ia  law»  lib 


*  Tlie  oath  of  calumny  is  aa  aalh  wbieh  • 
party  prosecuted  at  a  pnt ata  inalaaoc^  hat  • 
right  to  put  to  his  proaecotar,  and  if  to  latai 
to' take  it,  the  libel  will  ba  dismiowd,  mai  tha 
diet  deserted  iiatpikii§r.  Tha  oalh  o^ghi  la 
affirm,  tbai  the  prosaoutor  bebavaa  that  tha 
facts  he  alleges  in  bis  ohargo,  aio  fen 
that  he  baa  {^ood  rraana  to  iaakt  in  ito 
cutioa.  Bee  H  una's  Comm.  Trial  for  Ci 
vol.  1,  p.  905.  Bnraat'bTkeaiiiaaBtto 
Lawaf  Boatlaiidi  ahaf^  16*  Mih  4^ 
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d«  leg.  Tul.  I  ISim  vera  nulla  oulpt  eti  oui  pt« 
'  nsni  neceiM  lit.' 

Qttini^  k%  tbe  lybla  w  ntt  rettvMt  !•  idbr 
ImMDg  makaiiig  Ant  tbe  rtMoai  aboM  bmb- 
lioB«i,  aoe  ii  is  nol  rtlivuit  lo  iDferr  Um  crima 
of  deAmatory  ly  blaiag ;  baoanaa  Um  IcUer  waa 
aoJy  written  to  tba  dnKa  of  Haaiillon  for  privat 
ioforinatioD  noa  «aiaio  iii/ariaRA',  but  only 
unimo  vf^Qrmskndi^  aa  aypaara  from  tba  very  ba« 
giuinijf  of  tbe  letter,  wbera  it  meotioaa  tbat 
'*  tbe  ttoiae  wbicb  ia  every  where  oiade  of  a 
plot,  made  bim  tbiuk  it  hia  duty  to  infbrme  tbe 
duke  of  Hamilton  of  tbe  Blatter  of  fttot  eon- 
taiocd  io  the  letter  ;*'  and  the  aaid  letter  waa 
nerer  poblitbed  or  spread  abroad  bv  Mr.  Baillie, 
aoe  tbat  it  ii  evident  be  had  noe  Jeiigae  to  ca- 
laroniat  or  ii\iure  tbeae  BoUe  lorda,  u  it  is  clear 
from  tbe  eonmon  law,  and  all  lawyera  tbat 
have  wrytlen  upon  tbe^  aulgecC,  *  Actiooen  in- 
'  juriarum  nunqnam  compatere  niai  dolus  at 
'  auimna  ii^uriandi  adait,  quia  nee  iqjurU  ah* 

*  a^ue  dole  et  animo  iqiuriandi  oommittiter :' 
wbicb  can  never  be  aaid  when  a  nan  makea 
discovery  only  for  privet  informatioa,  and  it  is 
a  rule  in  law,  tbat  *  bod  factum  aed  fiwiendi 

*  causam  inspknendam,  I.  89,  ff.  de  furtia.' 

&J/0,  By  the  law  and  practique  of  all  wall 
ffOfemad  natiooca,  iofbnncrs  of  crimes  (whi- 
ther there  be  ground  fur  tbe  informatkNi  or  not, 
lor  ihat  depende  upon  expiscation  and  trj^all) 
ought  to  be  eacuraged,  ea|»ecially  aa  to  thinga 
relatiag  to  the  publick ;  sue  that  when  any  man 
ofoa  u>  iulbnM  or  make  discoveriea,  be  ought 
not  lo  be  nuuiahed  aa  a  leasing  maker  or  Sian- 
derer ;  albeit  be  cannot  prove  what  he  infbrraa, 
for  ordinarly  the  greatest  of  Crimea  such  as 
trcasoo,  munler,  tbeift,  and  the  lyke,  are  eom- 
mitted  with  tbe  greateat  privacy  and  aecresie, 
and  no  man  commonly  uses  to  committ  these 
crimes  publictly,  beoause  then  the  probation 
would  be  clear  ai^aievt  him ;  as  for  inatance,  if 
any  mau  were  iotbrmeil  of  a  coBS|)iracie  againat 
tbe  queen  and  tlie  government,  and  he  mouM 
discover  it,  aa  in  dot)P  he  ia  obleidged,and  wouM 
be  guilty  of  treasou  if  be  did  it  net,  it  wer  meet 
abaurd  to  pretemi  that  be  ought  to  be  punished 
as  a  leeswg  maker  or  slanderer,  becauae  he 
cannot  prove  what  be  infurmes,  and  tbe  lyke 
in  other  Crimea,  auch  as  if  a  person  desiirn^  to 
murder  or  ass«sainat  another,  and  if  thia  deatgne 
were  communicated  to  a  third  pairty,  and  be 
ahould  acquaint  tbe  penone  e^ain^t  whom  tbe 
murder  or  assaaaination  were  mtended,  it  wcr 
ngainest  senae  to  think  that  the  thrid  peraon 
acainest  whom  tbe  murder  weie  intended, 
ahould  be  lyable  aa  a  leeaiag  maker  or  slan- 
derer, because  he  could  net  prove  the  desigiie, 
for  if  that  were  albwed,  noe  perao*  hereatter 
would  ever  diecover  any  crime  of  wbioh  they 
have  not  clear  probation,  and  by  this  meaaa 
the  greateet  crimea  should  gee  undisnovorad 
and  unpunished  ;  wheras  if  tbe«e  crimes  had 
bean  tymely  discovered  by  ana  informer,  they 
might  either  have  been  prevented  or  the  com- 
mitters y 'rof  brooght  to  condign  punishment. 

St^mmi  Mr.  Baillie  bsiuf  caHed  lo  be  the 
fueen'a  evidenfln^  aad  te  give  iwforwmkip  ef 


what  he  knanr  in  relation  te  tbe  plett  that  waa 
aoe  much  talked  of ;  If  when  he  waa  examined 
befeir  the  committee  ef  ceuncill,  he  had  de« 
dared  all  that  was  contained  in  the  letter  upon 
hia  enamuation ;  it  wouM  have  been  noe  crime, 
and  he  oould  not  have  been  thcmpon  conveened 
aa  a  leasing  maker  or  elanderer ;  but  aoe  it  m, 
that  tbe  letter  wrytten  to  the  duke  of  HamillOB, 
being  produced  W'oir  tbe  privy  couucill  by 
order  oC'  the  committee,  it  waa  equivalent  aad 
the  aame  upon  the  oMtter  aa  if  Mr.  BaiIKe 
had  emitted  that  declaration  befoir  tbe  com- 
mittee :  and  the  letter  lo  the  eerie  of  Bgling- 
toun  mentiona,  he  deaired  tbe  infornuilkm  may 
be  produced,  which  was  not  verball,  but  m 
wrytting,  and  that  it  might  be  presented  lo  tbe 
couocilC  that  he  miarbt  have  ane  opportonitr 
to  own  it ;  and  therefor  if  he  had  emitted  the 
Ibraakl  declaration  befoir  tbe  committee  of 
coimcill,  aa  it  would  have  been  no  crime  but 
hia  duty  to  have  declared  all  he  knew  in  that 
matter,  he  being  called  as  tbe  queen's  evidenoe, 
aoe  by  tbe  mme  reaaon  be  cannot  be  aaid  to  be 
ffuihy  of  any  crime,  the  letter  being  brougbi  be- 
foir the  councill  aiid  made  publict  by  order  ef 
tbe  committee  as  said  ia. 

Ortaaa,  That  Mr.  Baillie  had  noe  deaigne  to 
calumniat  these  noble  kuds,  may  appear  net 
only  from  a  letter  wrytten  to  him  by  Mr. 
Stewart,  the  duke  of  Uueeosberry's  secretary, 
ready  to  be  produced,  and  from  what  the  kwd 
preaident  of  tbo  session  was  sne  just  aa  to  ac- 
knowledge in  a  a  commitee  of  councill,  with 
relation  to  what  Mr.  Baillie  had  then  signelled 
to  them  concerning  tlie  cyphered  letters,  mcn- 
tiiHied  ia  his  letter  to  duke  Hamiltuo,  and  from 
eu«*h  other  circumstantial  I  admincics  aa  Mr. 
Baillie  mys  he  can  adduce  ;  but  also  from  his 
willingneaa  to  give  his  oath  of  calumny,  that 
he  had  noe  designe  to  calunmiat  or  injure  these 
noble  kirds,  which  ouif  ht  to  be  admitted  accord* 
ing  to  the  opinion  of  the  most  eminent  lawyers 
that  have  wrytten  upon  that  subject,  and  par- 
ticulaHy  Carpxov.  in  hia  Practic  Nov.  Criminal, 
pars  9,  queat.  97,  *  Uuamlo  et  quibua  caaibus 

*  locus  non  sit  actioni  injuriarum,  num.  5,  and 

*  6 ;'  who  is  express,  that  *Bd  probationem  quod 

<  animum  injurandi  quii  non  habuerit,  non  re< 

*  quiruntur  exactc  et  |»leuap  proliatinnes,  sail 

*  aufficiunt  conjecturss  et  presuniptionea  et  si 

*  reus  conjecture   inditriiii  imeniinnem  stiem 

*  sufficienter  probare  nequeat,  nihikHninua  ta- 

<  men  conatanter  penie\eret  Re  %«rba  animo  ia- 
'  jurandi  non  protuluac,  juramentum  purgaie- 
'  rium  deaupcr  ipai  «lelercnduni.  £t  ai  jurat, 
'  ab  actione  injuriarum  abaolvenilus  est,'  aud 
Gail.  lib.  9,  obterv.  106;  and  many  other  law- 
▼era  by  him  cited,  aud  be  mentimies  it  to  have 
been  so  derided  in  the  impcriall  chamber ;  ao 
if  Mr.  Baillie  had  been  ane  acciwer,  aa  he  ia 
only  Init  a  privet  informer,  yet  seeing  he  is  wit- 
ling to  give  bis  nath  el'  calumny  that  he  had 
noe  deaigne  to  calwimiat  or  injure  ibeso  neUe 
kirda,  it  ouicht  te  liberal  bim  fnnn  tbe  impa- 
tatmn  of  a  leasing  maker  and  slanderer,  accord- 
iBg  to  the  law  and  oenatani  practice  m  au^h 
caicea,  aa  the  aaida  anawera  beara. 
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To  these  Aniweri,  it  wti  repKed  by  tlie 
Queen's  Advocate,  and  the  eoaaael  for  the 
duke  of  Queentbury,  and  the  iiiarq[uis  of  Anan- 
dalr,  aa  follows  :* 

That  the  tint  two  anewera  are  ia  the  nature 
of  dilalora.  And  as  to  the  first,  it  was  replied, 
that  the  ordinary  judicatures  are  ooinpetciit 
and  proper  to  determine  all  aetions  and  suits 
that  can  arise  among^  the  subjects ;  and  there 
lies  no  actions  in  the  first  instance,  cognisable 
by  the  parliament.  And  even  in  tlie  second 
instance,  upon  appeals,  or  reviews,  there  lies 
no  ordinary  remedy  by  raisioj^  process  bvfure 
the  parliament ;  but  parties  most  first  apply  to 
the  parliament  for  a  warrant  to  raise  processes 
of  appeal,  or  review.  And  the  same  thing 
Bigbt  be  alleged  in  all  civil  and  criminal  ac- 
tions, to  delay  prosecutions,  u()on  pretence  of 
lemitting  them  to  the  parliament.  And  in  this 
case,  there  was  nothing  but  a  private  procen 
for  a  defamation :  tor  Mr.  Baillie  had  not 
mentioned  one  word  of  either  insurrection  or 
invasioa ;  albeit  the  warrant  had  been  obtained 
finom  the  queen,  under  the  specious  notion  that 
he  was  capable  of  making  great  discoveries  of 
the  ill  designs,  in  relation  to  the  insurrection 
and  invasion.  But  his  discoveries  were  cal- 
culated for  private  quarrels,  and  not  for  public 
use ;  and  by  the  law  and  custom  of  Hootbind, 
the  privy -council  is  most  competent  to  cognize, 
and  give  redress  in  such  matters. 

It  was  replied  to  the  second,  that  no  law  nor 
fixed  custom  had  made  it  neoesssry,  that  com- 
plainers  should  be  personally  present :  and,  in 
tome  cases,  it  bad  oetn  found  that  it  was  not 
neosssary.  And  the  duke  of  Uuecnsbury,  and 
marquis  of  Anandale,  being  necessarily  absent 
upon  her  majesty's  call  for  tlie  public  service, 
it  were  unreMonoble  not  to  allow  them  to  vin- 
dicate their  honour  and  reputation.  Although 
the  queen's  advocate  cannot  pursue  in  the  name 
ef  prirale  parties,  without  their  consent  and 
allowance ;  yet,  in  this  case,  lioth  the  duke  of 
Queensbury,  anil  marquis  of  Anandale,  sent 
down  their  declarations,  in  relation  to  this 
matter :  iu  which  they  do  insist,  that  it  may 
be  tried  and  punished ;  which  is  more  than 
eofficient  to  instruct  their  warrants  aud  con- 
currence. And  it  is  a  frivolous  pretence,  that 
if  the}'  bad  been  present,  BIr.  Baillie  might 
have  asked  their  oaths  of  calumny  ;  that  is,  if 
they  had  reason  to  deny  what  was  contained  m 
bis  letter,  or  to  insist  in  this  process.  For, 
bendes  the  absurdities  and  improbabilities  in 
the  leUer,  Mr.  Baillie  never  pretended  to  have 
their  oaths  of  calumny ;  nor  does  the  law  allow 
any  oath  of  calumny  to  be  asked,  in  relation 
to  a  crime,  aa  bribery  and  snbonation  of  wit^ 
nesses ;  '  Nam  nemo  tenetur  jurare  in  anam 
*'  turpitudinem.*  80  that  there  is  not  the  least 
reason  to  demur  upon  the  dilators. 

As  to  the  first  and  second  peremptors,  which 
are  stated  the  third  andfirarth  in  the  defence; 
it  b  replied,  that  the  complaint  ia  founded 

*  These  Replica  ait  not  in  the  Entry  in  the 
Ceuneil  Record. 


upon  two  distinct  and  ae|iarate  groonda,  vis. 
Leesing-making,  which  is  generally  UBder- 
stood  to  rekte  to  the  sovereign,  the  eetetee  ef 
pariiament,  the  gveat  men  and  BBinrters  in  the 
government.  80  this  complaint  frono  the  dokd 
of  Uueeosbury,  and  marquis  of  AanDdale,  is 
well  founded  on  these  laws:  and  mlbeit,  by 
the  act  in  the  last  sesskm  of  oariianient,  the 
laws,  in  rehition  to  leesmg-maKing,  lieinetoe 
genera),  wera  restricted  from  treason,  or  mm 
punishments  inferring  the  lorn  ef  Me  or  limh: 
yet  it  is  expressly  declared,  that  the  lasva  da 
stand  good,  and  the  crimes  are  pnnHshnhle  by 
an  ariiitrar V  punishment ;  that  is,  fine.  priaoBi 
pillory,  and  banishment. 
The  other  ground  upon  which  the  corn- 

{ilaint  is  founded,  is  competent  in  the  cnmman 
aw  to  every  subject  agsiust  defomatioB  mi 
calumny.  And  in  this  case,  the  qonlity  of  the 
persons,  or  the  dignity  of  their  oflMee,  are 
only  brought  in  as  aggravations  of  the  crime: 
and  whereas  it  n  pretended,  that  by  Ibe  Imn 
against  slanders  and  leesing-making',  the  bear- 
ers are  bound  to  reveal,  and  are  pdniihslhi 
if  they  conceal ;  that  does  only  relate  to  laea« 
ing- making  and  slander  on  the  aofcieiga,  and 
the  estatea  of  pariiament ;  and  whita  Iceahig- 
making  was  tresson,  and  conseqoeatly  the 
concealing  of  it  was  treason.  Bnt  now,  wbm 
it  is  neither  treason,  nor  infen  a  capitnl  fimish- 
ment,  there  is  no  danger  of  the  eonceoKeg, 
especially  when  it  rclatea  only  to  eubieels  and 

Snvate  peiaons.  And  if  the  law  hod  obliged 
Ir.  Baillie  to  have  revealed,  yet  that  oonM 
be  only  to  the  government;  sund  to  hftvore- 
vealed  to  a  particular  private  peraoB  oooM 
never  have  excused  or  secured  Mr.  ItaHMa, 
if  he  had  been  obliged  to  reveal,  m  iudced  ha 
was  not. 

It  is  replied  to  the  fifkh,  that  in  law  and 
reaaon,  an  information  given  to  a  private  jwity, 
containing  a  slander  and  defaoMtioo,  n  «- 
waya  taken  *  in  malem  partem  cC  CK  omam 
*  injuriandi.'  Whereaa,  whan  peteoiia  iolhni 
a  government,  make  oatha,  or  deiiliraiiaa% 
hemg  called  thereto  by  authority,  it  ia  alwnys 
taken  '  in  bonam  partem,'  and  believodlnbema 
mind  and  sense  of  the  informer,  who  in  io  hil 
duty,  or  by  force  of  law,  obliged  to 
declaration  or  discovery. 

It  is  replied  to  the  6th,  that  it  is  h 
interest  of  the  publie,  that  penone  in  tbsb 
duty  dedaring  truth,  rerealing,  or  diaeorarf^g 
crimes,  ahould  be  mfe,  though  tbey  m  nat 
able  to  prove  what  they  ny ;  heeouee  mMt 
Crimea  are  perpetrated  privately ;  bottldnbabli 
only  when  diaooverim  are  maoe  to  the  goseio* 
ment,  when  they  be  Ibreed  to  deelme  by  ie- 
terrogalorim,  or  queatkHia  put  to  then  by  a» 
thority  ;  in  which  case,  every  snhject  ia '  ' 
to  answer ;  and  ao  it  is  no  olfioioes  or 
nious  act;  and  therefoie  the  d^clnrotii 
discovery,  is  presumed  to  be  dotifiil,  obnI  to  he 
true;  and  except  such  dedaratiena 
timoniea  were  re-argued  m  a  proeca 
jttiy,  aud  proved  to  m  false,  the  partii 
he  qnanelled  foe  what  ibcy  hMO^iaaeiemd  ^ 
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a  goverament,  or  declared  by  force  of  law : 
but  where  informatioiM  are  given  to  priTate 
pervoDs  uUroDioiuly  and  oflidoiitly,  eapecially 
to  the  penons  concerned,  to  endanffer  strife, 
there  the  informer  is  upoo  his  basard,  either  to 
make  in>od  what  he  has  said,  or  to  be  liable 
in  punishment  as  a  oalomniator ;  because  there 
wan  uviiher  duty,  nor  necessity,  that  obliged 
him  U>  inform ;  and  if  he  baa  done  it  rolun- 
tsrily  and  petulantly,  he  is  obliged  either  to 
make  it  guoti,  or  suffer  tor  it. 

It  is  replied  to  the  7ih,  that  by  the  former 
answer  it  is  plain,  that  Baillie  is  not  in  the 
case  of  the  queen's  evidence,  as  to  this  letter, 
because  he  had  voluntarily  signed  and  deli- 
vered the  same  tu  a  private  |NU-ty,  a  month 
before  the  queen *s  order  to  appreKend  him. 

It  was  replied  to  the  last,  let  Air.  Baillie 
say  now  what  be  pleases,  that  what  he  in- 
formed was  not  '  ex  apimo  calumniandi,'  but 
only  tu  inform  the  duke  of  Hamilton,  *  sine 
*  fraude  et  doio,'  cannot  pass ;  because  in  pri- 
vate informations,  *  dolos  et  culpa  semper  pre- 
'  sumitur,'  if  the  informer  cannot  prove,  or 
make  good  what  be  had  said ;  and  it  is  true, 
that  calumny  being  a  crime,  cannot  lie  com- 
uiitted  iinc  dolo^  or  ill  design :  but  the  law 
says,  *  lata  cul||>a  equiparatur  dolo ;'  there- 
fore, if  that  charity  could  be  given  to  Baillie, 
tliot  he  hail  no  ill  design,  and  was  only  im* 
posed  upon,  or  befooled,  yet  that  folly  is  so 
l^niss,  that  in  law  and  reason  it  most  be  con* 
Ktrued  equal  to  an  ill  design  \  for  if  any  body 
will  reflect  upon  the  letter  itself,  they  will 
tiud  it  stuffed  with  virulence  and  malice. 


The  Lyble*  at  the  instance  of  his  grace  the 
duke  of  Uueensberry,  principall  secretary  of 
state ;  William  marquis  of  Aanandale,  lord  pre- 
sident of  priv^  conncill ;  and  sir  James  Steu- 
art,  lier  majcstie's  advocat;  against  David 
Uaillie,  brotlier  to  captain  Robert  jkillie,  of 
Mannerhall,  and  now  prisoner  in  the  Tolbnith 
of  Etlinburgh,  being  cited ;  and  the  lord  ad- 
vocat, witli  sir  David  Dalrymple  and  Mr.  Wm. 
Cai-michael,  her  majeBtie*8  solicitors,  compear- 
ing personally  at  the  barr,  and  the  said  David 
Baillie,  defender,  compearing  also  with  air  Pa- 
trick Home,  sir  John  Erskine,  Ur.  David 
Forbes,  Mr.  Alexander  M*Cleod,  Mr.  Jamea 
Hamilton,  and  Mr.  John  Fleming,  hia  advo- 
cate ;  and  the  lyble,  with  answers  thereto,  be- 
ing read,  and  bMth  pairtiea  and  their  advocate 
heard  at  the  barr  and  removed,  the  saida  lorda 
of  her  nuyestie's  pnv v  coundll  have  repelled, 
and  hereby  repells,  toe  dilators  proponed  by 
the  defender's  pro'n  aa  aakl  is,  and  have  ffouod 
and  heirby  finds  the  within  lybell  relevant  to 
inferr  ane  arbitrary  puniahnsent,  and  proven  by 
the  defenders  judiciall  aoknowladgement  at  the 
barr,  that  the.  two  letters  lybled  on  wer  all  hia 
hand,  wryt  and  aubaoryved  by  him ;  and  there- 
fore have  declaired  and  iMirby  deelairetv  That 

*  Thia  aooouat  of  the  Judgment  of  tha  Court 
ia  given  from  tho  C^ancU  Resoni. , 


;  the  said  David  Baillie  to  be  infamous,  and  hare 
:  Iwnished,  and  heirby  banishes  him  furth  of  this 
kingdonie  for  ever ;  and  have  also  appointed 
and  ordained,  and  lieirby  appoints  and  onlaina 
the  said  l>avid  Baillie  to  be  transported*  to  the 
West  Indies,  and  to  lie  in  prison  ay  and  whyll 
he  be  transported,  and  have  appointed  and  or- 
dained, and  hereby  appoints  and  ordains  the 
said  David  Baillie,  befoir  he  be  transported,  to 
be  set  on  the  pillarie  at  the  Tron,f  and  tbera 

*  As  to  the  ^Jcots  judicial  interpretations  of 
banishment  and  transportation,  see  in  this  Col- 
lection the  trials  for  aedition,  which  wera  had 
in  Scotland  in  the  year  1793  and  1794,  parti- 
colariy  that  of  Joseph  Gcrrald. 

t  Barrington  (Obs.  on  13  Ed.  1,  c.  25),  ad- 
verting to  the  passage  '*  Dominus  rex  concedit 
quod — de  corrodio  liberatiooe  bladi  aut  aliorom 
victual! am  aut  neoessarioram  in  oerto  loco  an- 
nuatim  recipiendonim  tolneto  tronagio-— jaceat 
decctero  assise  novediiseisine,"  says,  **  Thera 
is  a  ri^bt  of  tronage  mentioned  in  thischspter^ 
for  which  a  navei  disseisin  will  lie.  As  tbia 
right  or  word  does  not  frequently  occur  in  our 
law,  it  may  not  be  improper  to  mention  that 
Du  Cange  says,  it  is  a  right  of  weighing  goods, 
probably  at  a  fair,  ana  that  <roRa  signifies  m 
pair  of  scales;  he  likewise  derives  Troy-weight 
from  this  word :  how  jnstly,  1  will  leave  to  ety* 
molMrists." — ^TDr.  Adam  Smith  derives  Troj* 
weight  from  the  city  of  Troy es.  See  <  Wealth 
of  Nations,'  book  1,  ch.  4,  p.  35,  ed.  of  1809]. 
— '*  From  ignorance  of  this  term,  tronour  du 
lainesj  which  occurs  in  the  ISth  chap,  of  the 
1st  of  Henry  the  4th,  is  translated ^ncffr  and 
not  weigher  of  wool." 

And  in  a  Note,  he  adds,  <^  There  is  at  Edin- 
burgh a  church,  which  ia  called  the  Trone 
church,  and  probably  from  the  trona  or  publia 
acales  having  hung  opposite  to  it.  There  ia 
likewise,  in  the  RollesGasoognes,  poblnbed 
by  Carte,  a  record  thua  entitled,  '<  De  Officio 
tronagii  et  pesagii  lanamm,"  which  agreea 
with  Da  Cange'a  signification  of  the  word.  In 
the  North  of  England  the  stilyard  with  which 
bntdiera'  meat  is  weighed,  is  still  called  the 
Trones." 

Of  Trone,  the  learned  Dr.  Jamieson,  in  bit 
Etymological  Dictionary,  gives  the  following 
account:  « 

**  Trone,  an  instmment,  consisting  of  tw« 
horiasontal  bars  crossing  each  other,  beaked  at 
the  extremities,  and  supported  by  a  wooden 
pilhur,  used  for  weigbin|c  heavy  vrares.  nia 
instmment  still  remains  in  some  towns. 

«•  It  ia  atatnte,  that  the  chalmerlaae  sail 
cause  big,  and  mak  ane  Trone  for  weying  of 
well  10  all  the  king's  burcbis,  and  in  sJi  tiM 
portiaof  the  realme.  Stat.  Dav.  %  c.  59,  s.  1. 

*<  Da  Cange  exnlaina  the  Latin  barbarom  - 
'  tronay'  itatera  pnblica,  sea  tnitina ;  sappong 
that  it  ia  a  eonmption  of  the  latter  term. 

"  Such  a  *trona  or  beam,  fyr  the  tronage  af , 
wooll,  waa  fixed  at  Lcadanhall,  in  Lomob.' 
CowaL 
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Proceedingt  mgrnat  DatU  BaiUie, 


CMKW 


UMuiifrMnrinrntalnrlftrf  the  clock  fa  tin  Pimv  of  BMvfbrt,  aflirwu*  tod  LsMI,  H 

MmoM,  akd  thai  nmti  mch  ■  day  ■nd  in  locb  ucdm  tham  of  a  HBirMaaaitaia  whfe  1km 

a  maanar  aa  lh«  mIiIi  kinl*  of  lier  mijeitie'i  eoaii  oT  Hi.  Oamrfaa.    (MatfLtrtu'a  HM. 

privta  ooudHII  thatl  ttitnk  flit)  and  iti«  Mid  Vol.  9,  p.  IM.) 

tavid  Baillle  Mn|[  ulM  in,  did  bar  tlia  ■  "  ""    '    '  ' 


tiBoa  puUictlj  intimat  to  him  acccrdinflj. 


piirpaae,  or  with  U>ckhart  (HCHKtin,  p.  10) 
that  ha  mm  amphtytd  hy  his  Uaaowii  BaiKa 
of  Jarriiwnml  la  counlerael  airf  diawadit  lb« 
dukr  or  Qucanihcrry'*  flMi,  tbia  aa  laHt  b 


inllnH 


daf ,  by  the  lard  ultaealr  in  IM  Hmiw  of  Cooi- 
Binn*,  and  lb«  •olieilor  gvitenU,  in  the  court  of 
juuiciary.  'I'lie  aenleucc  of  Ilia  priiy-couocil 
--•--■  ui  ■■  dcciiiTe,  liul  llie  OM  ittelf 


Ba^aefog  Ihh  Cue,  ibe  lUtowinfr  pariira- 
Im  arejti*en  in  Ihe  Appemlix  n  the  iirinied    i 

report  ur  the  Triil  of  Gumld  al  Ediiioiirgh,     by  Qut^nkberrj'i  party,  l-  -j., 

4.D.  170).     (See  thr  Cate  in  tbia Cullectiun.}    i)»rc|>ii|«riVMdaU'», and  thU the  wMaww 

a  pofjtical  eonleat  aad  dnniiua  taa  mflMBOiM  ta 

cMittiiuiaapneed«Min«co(irt«rjiMiw.    ■■• 

Lochban. 

"  Hut  Ihrir  wntnca  waa  nmar  MrriaJ  iM 

compleia  encution.  Lard  Founwhihali.  wha 
»a.  W^Kht  tor«.r.i  by  .urpri«,  and  bm  n»cr  i^JIi^Ur'^'t^S'.  iT'lfT' .  'i^Vt^f*!??? 
ba^ilairi,  -uiMl  lo  ih.  pubik.  Bailli^  had  ^^^  2^  L»  11' l^SZ'S!^ 
intor(«<d  lb.  duke  rf  ila^ilUNi  by  latter,  tbu  '^„  .S'li'^HiiTJI^^^fZ^^ 
tbaddka  of  QuwaJwry  and  th«  manjui,  nf  C^  2^if  iTIZS^-S^i!!!^  w 
A<«a»Wa  (the  r-r™-r  ^SKt^ry  of  «.ll,  aod  ;  ^.™ J^^J^^?^f3?!?l^  litST  ^ 
lh.i>iler  ^ideut  of  lb.  eo«icii)  I"-- ««--  i  ^KTM^^  SI  i^^l^fiS^lLt 
p«d.   .i,b^i.„pr.-..y,loinducehin..^b^.    ^S I^/JS^JT^KS;^ ?£S 


t.  and  of  a  COB-  . ^  ^^  j^^^;;,,^  ^  p.rti«i^  iat.  la 

1  out  hy  a  wannt  firoiD  lbs  1m4b  rf 

I,  he  had  prppand  a  bill  Ut  b«  rinn  Ula 

M^  iMid, 


with  lit*  PrrDcb  cuurt>  and  of  a  con- 
icv  to  eataliliili  tbr  preltriHlcr  «a  the 
laraaa.  Tliedukc  oTIIaniiliun  cunnnuniciled  , 
iha  laOcr  tu  ibe  jiwtice  ckrk,  by  whoui  it  wa* 
dnulyrd  tuihe  (iriry-nouacil,  and  i 


ibe  hirii>,  tor  ordi-'ring  a 


pUnTof  tb«  dnk<  of  Que«.»l*try  and  man|oi*    fc,***!  'Jl"I,,73f,t.^^, 


d(  ADDamlale,  Baillic  wai  uuuvwiud  of  delti- 
■alioti  and  leaiing-BMkin^. 


eiliDg  ihednke  of  Qm— biriy,  to.  la 
•Mwar  before  (he  Mrliafiieiit,  wtiai  k  iM 
meet ;  »"•  -'•—  •-"  ■ " =^ 


To t.»^.«,ndn,«i».ib ti«i'^ofA«  sHh j^^; rbiir.hTogh'tri;;:;;:^! ;; 

P'lU'^l^ill^    cogtiitioDknd  trial  brfbre  the  rammoir 


Eh^lli 

of  two   pswnrful   latniliM.      QueeaHierry  bad 

been  bafllul  and  tlcluated  in  tb*  preceding  par- 

liameul,  where  hr  prraided  aa  CMniuiwiuDcr, 

aud  ia  wliicli  iIm  Act  of  tMlkimut  nu  i^fiM- 

niaiiMdv  rcjrctMl.     To  remote  and  diacredil 

the  beaci;  ol'  thr  couatry  parly,  lie  liwl  cctually  |  f!^'' 

reaiunM  lo    a   IktiliAu*   pJul,   and  employed 


■*  Tbe  lertD,  I  apprebenil,  is  ori){inally  equi- 
valent lo  llie  Eiiitliati  woril  Crai]e,aii  iiiKtruaient 
for  raining  weijflita.  The  lalaadic  Irluna  ti^- 
dMIm  a  Imk ;  RMtnini  porrectum,  qnnii  aer- 
MtM  vH  HaJK,  Gi)dinaml(M  Andreas  Lrx.  Itl. 
Tlius  llie  Blern  or  beak  of  a  sliip  recelfea  tbii 
dcBuminaiioii ;  Landnamabak  (so.  Libre  Ori. 
ginam  lulamliie,)"  [it  i»  a  Daniih  book  :]  *■  p, 
SOP.  Traiia  ii^miUHa  not  ouly  a  beak,  but  a 
cna> ;  Griu,  iieiii  Unstruia  Luagi  use  alum,  aeu 
reaporreciuin ;  Gitduiund.  Aiidr.  p.  311. 

"  Heaea  it  Bppea»tliat(heBaiiie  of  the  bird, 
which  we  call  a  crane,  waa  uted  to  donuta  a 
haak  m-  any  thiu|r  exlanded  b«  ai  to  reeemWa 
tba  huic  Beak  of  a  crane.  Camltrv-Bnt. 
tmjfm  !  Trcaah  tregac,  alto  biKBify  a  beak." 

Ihe  only  reaiob  for  applying  ihia  word  to  de- 
Ddle  thv  pillar^,  waa  becniaa,  b«  the  trone  stood 
in  a  ««ry  puUic  ptaM,  tboae  irho  were  ta  autfrr 
Ihe  pillory  rai|ht  natmlly  ba  afaUited  iImr; 


be  ffrantal,  by  which  the  htrda  wenai 
to  Ttear  and  cognosoc  if  then  wa*  m 
iNiunff  out  the  ■ 

regard  til  _,  

wai  no  time  for  taking  tudi  a  jraeioi  ng' 
Dition,  therefore  Ihe  firing  m  or  ibe  hiN  wm 
PoaDlaiuball,  ml.  »,  f.  tM.    Mk 
99, 1704. 
■'  Thea|i|«al,  ai  FouuiairtialtattMwM^ah. 


•Mp  the  exeootion  afihe  M.  _ 
it  waa  aflerwardi  lodged  ia  n 
the  CHCceeding  pariiai  ' 
djamiiAed  from  ofloe, 

the  mimtry  parly,  i_. , .„■- 

thai  nu  emftiiry  should  be  mvli  Ma  tbe  fn- 
tended  Scotch  plot.  (MaapherMn,  aiM.)  Ik 
IibeToteBeillie,who,MDoitlRlgl»L(iekhaM,bil 
Dwlergone  tbe  pillory,  an  aol  waa  paaaii  Mhti 


*"  WehaTc  several  JB^aiicaiWbwwMWa 
wera  gnutpri  by  iba  lords  to  ate  oniAan,  ii 
order  lo  piinfc  piufculmia  ia  paribMVMt;  W 
aa  In  reduetioiiaaftba  Privy  CMBcO^dmaM^ 
then  have  been  noea  aa  yet  applied  fW.  8i» 
leaeeaoflbeandeaantabMn  pMSuneatlf 
pn*(M>tioi>f  tor  remedy  af  lair ;  btt  uMK 
ibese  appeali  nor  reductuM  Ad  slop  tteedflM  t 
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netiiioo  to  pirliamBO^*'  [Jane  91, 1704.  A 
Pctilion  was  read  in  the  parlitmenlof  ScotUnd, 
of  David  Baiilie,  fMiaoner  in  the  caatle  of  Stir- 
ling, by  aentcnce  uf  the  eouDcil,  for  accusinc' 
the  duke  of  Uueenfibury  and  the  maniuis  w 
Anandak,  of  a  design  to  sabom  bim  against  the 
dnke  of  Hamilton,  the  duke  of  Atliol  and 
others,  in  relation  to  the  plot,  praying  to  be  set 
at  liberty,  which  was  granted,  upon  his  finding 
bail,  to  appear  before  the  parliament  when 
called.— ^Former  report  of  Baiilie's  case  in  the 
(Mate  Trials.]]  <*  suppressing  any  notice  of  his 
offence  or  his  sentence,  but  ordaining  him  to 
be  released  from  prison  on  procuring  bail  for 
1000  merks  Scots,  to  appear  when  called  in  the 
high  court  of  pariiament.  Unprinted  acts  of 
ParJ.  1704.  The  execution  of  the  sentence 
was  therefiire  suspended,  and  he  was  released 
in  consequence  of*  a  compromise  with  those 
who  prononoeed  or  obtained  the  sentence,  and 
who  were  conscious  that  its  ezce8si?e  severity, 
not  to  sa^  its  illegality,  would  not  bear  the  test 
of  a  parliamentary  examination.  He  for  whose 
Kberation  pariiament  thus  interposed  by  statute, 
mast  have  either  been  reputed  innocent,  or  the 
victim  of  a  sentence  that  exceeded  the  legal 
measure  of  punishment 

«*  The  Act  itself  is  as  follows : 

«*  July  91,  1704.  Her  majesty's  high  court 
and  the  estates  of  parliament  having  heard  the 
petition  of  David  Baiilie,  prisoner  in  the  castle 
of  Stirling,  humbly  shewing  unto  them,  that 
whereas  tlie  petitioner  has  been  a  long  time  in 
prison  in  the  castle  of  Stirling  and  other  places, 
mnd  that  it  is  extremely  prejudicial  to  his  health 
to  continue  any  longer  in  prison,  he  being  in- 
duced to  that  weakness  and  ill  state  of  health. 
that  he  is  scarce  able  to  walk :  and  therefore 
humbly  praying,  that  his  grace  and  the  estates 
of  pariiament  would  ordain  liini  to  be  set  at 
liberty,  he  alwaya  enacting  himself  to  ap|iear 
when  calletl,  as  the  said  petition  bears:  which 
being  considered  by  her  majestjf's  court  and 
the  estates  foresaid,  they,  by  their  iiiteriocutor 
thereon,  ordained  the  petitioner  to  be  set  at 
liberty,  he  finding  caution,  when  called,  to  ap. 
pear  before  the  parliament  In  the  terms  of 
which  interlocutor,  and  conform  to  the  6th  act 
of  the  9th  session  of  king  William 'a  parliament, 
William  lord  Forrester  did  before  extracting 
hereof  become  bound  as  cautioner  and  surety  for 
the  said  David  Baiilie,  petitioner,  that  he 
should,  when  called,  appcsir  before  the  said 
high  court  of  parliament,  and  that  under  the 
penally  of  1000  merks  Scots  money.  In  re- 
spect whereof  her  majesty's  high  commissioner 
and  the  said  estates  do  ordain  him,  the  said 
David  Baiilie,  to  be  set  at  liberty  in  manner 
forcMid." 


TkiB  8BVB1UI.  LETTERS  RELATmo  to  Bail- 
lib  AND  THE  Plot,  uintionbd  m  thb 

POREOOMO   PROCBEDmO. 

Letter  to  the  Duehat  qf  Queembwrym 

*^  Madam,  Hay  il  pleaie  your  Grace ;   Laal 
nighi  I  was  in  aplaoe,  wiwntliecompaBy  wai 
VOL.  XIV. 


talking  of  some  letters  that  were  follen  into  his 
grace  my  lord  commissioner's  hands,  that  no- 
body could  read  almost :  but  a  gentleman,  may 
it  please  your  grace,  immediately  replied,  I 
am  sure  I  know  one  that  csn.    Madam,  said 
he  to  me,  he  is  a  kinsman  of  yours.     I  asked 
bim  who  it  was  ?  and  he  whispered  me,  Mr. 
Da\id  Bailiiv,  to  whom  I  suppose  (coutinued 
he)  the  letters  was  fur,  for  all  their  being  di- 
rected to  David  Lindsay :    Nay,  Sir,  said  1, 1 
can  hardly  think  that,  tor  many  reasons,  and 
particularly,  because  1  think  Mr.  Baiilie  has 
more  wit  than  to  be  brought  into  a  plot :   Yes, 
madam,  aaid  he,  1  agree  with  you,  be  has  a 
great  deal  of  wit ;  and  that  is  not  all,  for  he  is 
very  sober ;  he  never  was  drunk  in  his  life- 
time ;  and  Uiat  is  a  quality  makes  any  person 
capable  both  to  manage  and  conceal  his  busi- 
ness :  and  1  do  assure  you,  madam,  said  he  to 
me,  1  do  think  there  is  no  person  so  fit  to  carry 
on  a  close  design,  as  Mr.  Baiilie ;  for  thougn 
I  know  there  has  bera  nothing  done  this  ten  years 
or  more,  from  the  other  side,  bnt  what  he  has 
been  accessary,  or  nrivy  to ;  yet  I  could  never, 
notwithstanding  or  my  religion  and  intimacy 
with  him,  discover  whetlier  lie  was  so  enifaged 
or  not,  but  that  1  knew  it  perfectly  well  firom 
another  that  is  concerned,  that  I  hope  to  see  in 
a  week  or  two ;  then  I  shall  know  the  mean- 
ing of  these  letters.    Soon  after  that,  may  it 
filease  your  grace,  1  went  to  call  for  Mr.  Bail- 
ie, where,  near  his  door,  upon  the  stairs,  I  met, 
or  rather  found  staiiiling,  a  black,  who  I  have 
seen  in  a  red  coat,  laced ;  but  he  was  then  in 
a  dark  grey.     I  went  to  the  door,  knocked, 
and  went  in,  and  enquired  for  xMr.  Bullie ;  the 
maid  told  me,  he  was  not  within :  then,  said  I, 
I  will  go  into  his  chamber,  and  sit  down,  and 
cool  myself;  and  so  iias  going,  but  the  maid 
stoppeti  me,  and  pray«*d  nie  to  walk  in  to  her 
mistress;   who  tnM   me,   I  must  excuse  the 
luaid  ;  for  to  tell  me  the  truth,  Mr.  Baiilie  was 
within,  and  a  gentleman  with  him;  but  had 
given  orders  to  say  he  was  out,  because  he  was 
to  be  busy ;  so  prayed  me  to  sit  down  there  a 
little,  which  I  dul  ;*  and  atVer  some  time,  what 
I  had  heard,  which  was  a  great  deal  more  than 
what  was  fit  to  say  here,  because  it  inentidfaed 
the  person,  who  1  fancy  the  black  1  see  upon 
the  stairs,  belongs  to,  gave  me  tlie  curiosity  to 
ask,  if  they  knew  who  was  with  Mr.  Baiilie  T 
they  said.  No.    Desr  me,  said  T,  how  frighted 
wss  I  inst  now  when  I  met  the  b^ack  upon  the 
stairs !  what,  does  he  belong  to  the  gentleman 
that  is  with  Mr.  Baiilie  P    1  do  not  know,  snid 
the  mistress,  but  1  see  a  black  came  in  to  Mr. 
Baiilie  this  afternoon ;  and  it  is  very  like  he 
Clime  to  see  if  he  was  within ;  for  I  heard  Mr. 
l^illit-  say,  as  he  went  out.  Give  my  seirice, 
and  1  will  wait  myself  until  he  comeit^iM^.BO 
he  walked  up  and  down  the  entry  lor^BDve' 
half  an  hour,  and  then  the  gentleman  that  it 
still  with  him,  knocked,  and  Mr.  Baiilie  let  him 
in  himself;  and  as  soon  as  he  had  carried  him 
ID,  be  came  out  wd  aaid,  1  am  not  within  to 
any  body;  thii  is  all  I  know,  said  she:  so  1 
ohiigied  to  go  hoom  without  seeing  of  him* 
SY 
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But  I  could  nol  be  at  eaie  till  I  see  liim,  ftml  and  that  waa  at  nkfat,  and  I  was  in  mj  owa 

■o  I  found  him  this  morninif  writing,  but  I  hair;  and  so  had  abewcd  me  to  thedachm; 

know  not  wliat ;  yet  it  served  to  increase  my  and  she  wonders  I  oome  there.    Why,  naid  I, 

suspicion,  for  after  he  had  done  writing,  he  piit  should  she  wonder  at  that  ?    NaT,  that  I  eiD- 

what  he  had  wrote  into  a  play -book,  and  rolleii  not  tell,  said  he ;  except  it  be,  that  Mmiebodjr 

it  up  hard,  and  tied  it  with  a  pack-thread,  and  has  «lone  me  the  favour  to  let  the  daiw  m 

■ealed  it ;  and  in  less  than  half  an  hour,  which  Queensbury  know,  or  at  least  believe,  1  eoM 

was  ten  o'clock,  there  came  a  man  who  I  have  do   him  some  manner  of  service  lail  wiiMu 


seen  also  in  a  red  livery  laced,  with  Good  nior-  while  1  was  at  London :   and  his  graee 

row.  Sir,  I  come  for  Cowley,  if  you  think  fit  to  pleased  to  send  for  me  b^  Mr.  Stewart, 

send  him.    No,  answerefl  Mr.  Haillie,  1  cannot  though  I  imagined  what  it  was,  jet  1  si 

spare  him :  but  there  is  a  play  will  divert  as  ignorant,  because  I  could  not  have  done  whst 

well ;  and  they  may  either  keep  it,  return,  or  would  liave  been  of  service  to  his  ffrscTa  with- 

bum  it  as  they  please;  so  away  went  the  man,  out  injuring  others ;  thoog^h  lor  wnst  I  know, 

who  was  in  black  ;  and  I  said,  what  man  is  I  mi^bt  as  well  have  done  it  as  not.     Nav,  SMd 

this?  but  Mr.  fiaillie  waved  answering,  and  I,  if  it  be  so,  why  do  you  not  do  it  still  r   Ns; 

talked  of  the  weather,  and  indifferent  things ;  that  time,  says  he,  is  past :  not  but  that  I  ki 

so  I  had  no  otlier  way  l^fi  to  satisfy  my  curio-  that  it  wonhl  be  of  more  service  to  his  gi 

sity  but  to  call  out,  Nay,  now  I  believe  alt  I  than  that  would  have  hem,  or  any  tbin^ 

beanl  yesterday  of  you,  Mr.  Baillie:  Pray,  that  can  happen  to  him.    Pray,  for  Ood*ssak^ 

what  Mas  that,  said  be?    Why,  that  you  are  a  tell  me  what  that  is,  said  I.    No,  do,  ■»*'Hii, 

plotter ;  and  so  I  told  him  all,  and  what  suspi>  ssid  he,  have  a  care  of  that :  it  is  not  fiir  ysSi 

CMu  his  being  shut  up  with  him  I  fancied  the  or  any  woman  to  know  that,  withoet  it  ~ 


black  belongol  to ;   and   his   sending  away  the  queen ;  nor  any  man,  encDl  it  wm  dhs 

writings  under  the  covert  of  that  play:  he  only  queen's  commissioner.    And  if  lie  knew  hk 

smiled,  and  said,  I  think  it  is  certain,  there  will  enemies,  I  think,  wonkl  have  a  cold  ooal  is 

nobody  that  knows  ine,  belie? e  mc  a  plotter ;  blow  at.    But,  madam,  we  have  said  enangh 

for  1  have  not  a  head  for  that,  and  I  know  no-  of  this :  So,  and  it  please  your  grace,  I  slskl 

thinff  of  any  letters  at  all,  nor  of  any  body  thai  sometime  longer ;  toen  bid  adieu ;  ami  was  M 

would  write  to  me,  that  need  to  do  it  obocurely :  sooner  got  home,  hot  1  undertook  to  give  yoor 

but  if  they  did,  I  should  not  trouble  any  body  grace  this  trouble ;  whi?h  I  have  done  witt  al 

to  explain  them ;  neither,  if  1  were  caiiable,  the  exurtness  my  memory  wouki  serve  ne,  and 

should  1  give  myself  the  pain  to  unlock  any  uhich   1  thongut  myself  obliged  fron  tws 

other  person's  letters :  so  I  do  not  see  how  it  powerful  reasons :  Pint,  I  have  the  honour  Is 

coooems  me  at  all ;  for  that  (gentleman's  weak-  lie  of  your  grace's  country  ;  and  the  nest,  I 

ncss  that  was  pleased  to  give  me  snch  a  £food  have  received   many   extraordinary   civilities 

character,  as  be  believed,  1  pity  him  fur  it  if  Ite  from  your  grace's  most  noble  and  inoonpanUe 

designed  it  kindly  ;  if  otherwise,  I  despise  the  brother,  my  lord  of  Burlington :  and  theiefim, 

impertioency  of  it,  as  being  altogether  groiiml-  if  your  grace  thinks  fit  to  take  notice  of  this,  I 

less,  as  your  suspicion  is,  madam,  said  ne :  and  ho|ie  yon  will  order  it  so,  that  Mr.  BsiiKe  msy 

no  doubt,  whatever  is  contained  in  those  letters,  not  suspect  me  for  having  f^ven  your  grass 

is  very  well  known  before  this  time ;  for  I  be-  any  intelligence ;  for  that  might  prove  orVery 

lieve  It  is  only  a  trick  to  amuse  the  people  with  ill  consequence  to  me,  being  a  stranger,  if  yonr 

an  apprehension  of  a  Popish  successor,  that  grace  should  intimate  this  to  any  neraon  bnt 

they  may,  with  the  more  ease,  bring  about  the  the  commissioner,  who,  no  doubt,  will  certainly 

desiffn  of  having  Hanover  declared  here,  as  in  find  it  turn  to  account,  to  gain  Mr.  Baillie.    He 

England.    And  this,  I  suppose,  is  Mr.  Scott's  lodges  at   Mrs.  Arbuthnet's,  in  Ksnnsdy'S- 

plot,  and  his  father-in-law,  the  queen's  advo-  close,  near  the  Tronne. — May  it  please  year 

cate,  and  the  rest  of  our  courtiers,  excepting  grace,  I  am  your  grace's,  Sec" 


Bcaose  he  is  the  best,  if  not  the  only  good  «""  "^^  »«J"y  «l~»  •  "L                

nto..  .»^».»  ♦u««.      !.'«-  «u»..«u   f  I  J?  a  letter  directed  to  mm,  wnt  in  the  same  bani 

^^rti«rTS  «™!S™i^  ^tn.  „.n"  ^,  "i*  'htt  to  the  d«;be«  of  QoeeodNny,  ngnci 

courtier,  I  go  sometimes  to  see  tnem  sun ;  but  ^t    _■  .a  #^    .^n    •    ai.   «uii     •  ^   ^lT^  • 

the  dache«^ook8  .Iwayt  w  h.rd  at  me,  I  be-  ChariottcConilable,  m  the  foUomng  iranta,  vm. 

lieve  1  shall  go  no  more.    At  first  when  lob-  r  «j     <    ji.    ir        •  ^^       j  v 

served  her  gkce  lookingso  at  me,  1  thought  it  ^"^  ''^  '**  ^^^'^"•'  «^-^»««'^- 

might  be  because  of  my  cloaths,or  my  stock-  *'  My  lord  ; — ^The  desire  I  have  to   eerve 

inga,  being  sometimes  pink-coloured,  or  blue,  yonr  lordship,  puts  roe  upon  giving  your  kMd- 
which  are  too  youthful  for  me ;  but  that  1  find  is ,  ship  this  trouble ;    which  is,  in  few  words.  In 

not  the  thing:  for  the  last  time  1  was  there,  her  let  you  know,  my  lord.  That  one  Mr.  BaiBie 

grace  still  looked,  though  I  think  there  was  has  it  now  in  his  power  to  do  an  extraordinaiy 

nothing  remarkable,  or  very  monstrous  about  piece  of  service,  to  the  advantage  of  the  «iecn% 

me.     But  I  am  apt  to  ima^ne  his  grace,  the  affairs,  and  your  lordahip'a  interests,  which  to 

commissioner,  knows  me  again  ;  which  I  won-  me  seems  inseparable ;  therefbie  de  not  alMl 

der,  oonaideriog  he  never  saw  me  bat  once,  thaadTioe  of  nsr  that  bras  yon,  end  MKss 
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your  prosperity  and  glory ;  bat  send  for  Mr. 
bailtie,  who  ii  tmly,  to  do  him  juitice,  a  per- 
son of  i{reftt  merit  and  clear  wose,  and  gain 
bim  to  be  yours.  And  though  I  must  not  be 
particular  at  this  time,  my  lord,  yet  I  wiU  tell 
you,  that  be  is  sUe  to  advise  you  of  what  will 
put  the  queen's  enemies  and  your  own  intH 
vour  power,  and  for  ever  defeat  their  designs.' 
1  thiuK  I  need  say  no  more,  the  queen's  serfice 
and  your  own  interest  aresuffideiilnersuasiTes 
to  diligence  and  care ;  only  I  am  to  oeg  of  you, 
my  lord,  not  to  say  any  thing  of  this  intima- 
tion that  I  have  given  your  lordship,  to  any 
person ;  for  I  suppose  you  need  not  want  a 
pretence  to  send  for  Mr.  Baillie  to  come  to 
speak  to  you  ;  and  I  have  as  little  reason  to 
doubt  but  your  lordsbip,  if  be  comes  to  you, 
will  take  all  the  kind  and  friendly  ways  to  gain 
the  point :  To  make  which  the  more  easy,  yon 
may  tell  him,  you  know  very  well  that  at 
this  very  time,  there  is  designs  carrying  on 
both  in  England  and  Ireland,  as  well  as  in 
Scotland  :  aud  though  you  do  not  know  all 
the  particulars,  and  persons  concerned,  yet 
you  Know  that  he  does  ;  and  that  is  not  all, 
for  your  lordship  may  intimate  that  you  knf>w 

that  my  tord  D dl,  the  night  before  be  went 

out  of  town,  came  to  Mr.  BaiUie's  chamber 
about  ten  o'ck>ck  at  night,  and  staid  till  eleven ; 
at  which  hour  came  a  certain  duke,  and  a  little 
after  another  titular  or  pretended  duke  in  wo- 
men's ckMilhB,  and  several  others,  to  the 
number  of  eleven  persons ;  and  staid  till  about 
four  o'clock  in  the  morning.  This  bint  is  suf- 
ficient to  your  lordship,  for  you  must  manage 
all  with  secrecy  and  caution,  and  give  no  alarm 
by  uukindness  or  violence.  Now,  my  lord,  1 
am  to  teU  your  lordship,  Mr.  Baillie  lodges 
the  very  first  close  above  the  sign  of  the  8un, 
on  the  South- side  of  the  way  ,at^one  Mr.  KJUies. 
I  am,  my  lord,  your  lordship's  unknown,  but 
most  loving  and  iiearty  well-wisher,  and  most 
humble  servant.      Charlotte  ComrrABLB." 

The  letter  directed  thus :  <  To  the  right 
■  honourable  the  Marquis  of  Anandale,  liord 

*  President  of  her  miyesty's  PHvv  Council.' 
And  in  a  cover  directed  to  Air.  Campbell,  at 
the  Man^uis  of  Anandale's.  And  wrote  within, 

*  Sir,  dehver  the  inclosed  immediately  to  your 
«  lord.' 

Upon  the  3Sd  of  December,  Baillie,  after  be 
had  been  at  the  lord  Bdhaven's,  came  to  the 
duke  of  Hamilton's  lodgings,  where  be  de- 
livered a  signed  Declaration,  by  way  of  Letter 
to  his  grace,  in  the  following  words : 

««  Edinburgh^  Dec.  89</,  1705. 

«<  May  it  please  your  Grace ;— The  noise 
that  is  every  where  of  a  plot,  makea  me  think 
it  my  duty  to  inform  your  grace  what  hap- 
pened to  me  during  the  last  session  of  parlia- 
ment ;  which,  in  a  fow  words,  was  this.  The 
duke  of  Queensbnry,  then  commissioner,  sent 
for  me,  (but  by  whose  instigation  I  was  never 
able  to  lean)  and  ate  a  great  profaiMcn  of 


kindnen,  and  declaration  of  reailiness  to  do 
DM  service,  bis  grace  did  allege,  that  he  had 
it  from  very  good  hands,  that  there  were  de- 
signs carrying  on  in  Srotland,  England,  and 
I  Ireland,  to  subvert  the  present  guvemment, 
and  to  restore  the  Prince  of  Wales ;  and  as 
he  alleged,  I  was  not  ignorant  of  them ;  so 
that  he  hoped  and  entreated  me  for  bis  sake,  as 
well  as  my  own,  and  above  all,  for  the  pre- 
servation of  her  majesty's  person  and  govern- 
ment, to  let  him  know  the  whole  matter.  To 
which  flemands,  I  was  obliged  to  answer,  though 
not  without  surprize,  and  extreme  confusion : 
Yet  truth,  which  1  hope  shall  ever  guide  me, 
obliged  me  to  declare  my  own  innocence,  and 
my  ignorance  of  all  such  wicked  enterprises. 
But  Uie  duke  of  Queeusbury  siilt  insisting,  I 
was  obliged  to  offer  to  withdraw  ;  but  when  I 
was  ^ing,  be  called  me  back  from  the  door, 
and  bid  me  consider  his  kinduess  to  me,  for  he 
had  now  not  only  offered  me  his  service,  but 
his  personal  friendship;  and  desirpd  me  to 
think  well  what  1  did,  for  he  would  not  leave 
me  so ;  which  indeed  1  found  to  my  no  small 
mortification ;  for  a  few  days  after,  he  sent 
Mr.  Steuart,  tho  same  gentleman  that  he  had* 
employed  to  bring  me  to  him  before ;  and  Mr. 
Stewart  having  lefl  the  room,  the  duke  went 
to  his  cabinet,  and  as  he  was  opening  it,  told 
me.  He  would  shew  me  a  rarity  ;  but  having 
searched  some  of  the  drawers  of  his  cabinet,  he 
seemed  as  if  he  had  been  sur|>rized,  and  said» 
he  believed  he  had  left  what  he  looked  for  with 
his  wife,  and  had  forgot ;  so  he  went  to  the 
door,  called,  came  back  again,  and  sat  down-, 
and  would  needs,  whether  it  was  reason  or  not, 
force  me  to  do  the  like:  And  tlien  he  told  me, 
He  had  a  mind  to  shew  me  three  letters,  that 
were  carried  by  the  n>tstake  of  the  postman  to 
a  wrong  person,  that  it  seems  was  of  the  same 
name ;  tliat  no  doubt  they  contained  matters 
of  dangerous  consequence  against  the  flfo- 
vernment:  Just  as  he  had  said  that,  Mr. 
Brown,  that  is  his  valet  de  chambre,  came  and 
whispered  him,  and  when  he  was  gone,  the 
duke  told  me,  that  the  duchess  had  let  the  pre- 
sident of  the  sessions  carry  away  the  letters ; 
but  however,  said  he,  1  know  veiy  well  yon 
know  what  is  in  them,  and  more  too.  Which 
when  1  replied,  it  was  impossible,  having  never 
them :  he  smiled,  and  said,  I  will  warrant 


you  do  not  know  any  thing  of  my  lord  number 
Three,  or  Seven,  nor  Phirlotheus :  not  indeed, 
my  loird,  I  answered,  1  know  nothing  of  what 

Sour  ffrace  means.  Then  you  do  not  know  duke 
laroilton,  my  lord  of  Athol,  nor  the  chan- 
cellor ;  nor  never  so  much  as  heard  of  my 
lottl  Drumniood,  Belhaven,  nor  my  lonl 
Tarbat,  nor  Blantyre:  well,  well,  said  he, 
Mr.  Baillie,  yon  will  say  nothing  to  me, 
but  you  see  1  am  not  so  ignorant  as  you  take 
me  to  be,  for  I  know  very  well  who  are  pen- 
sioners to  France,  and  who  are  not ;  nay,  I 
know  my  hnrd  of  Athol,  and  your  convert,  the 
chancellor,  is  amongst  the  farst  of  them  now, 
tbotihgh  may  be  they  have  not  been  so  long  aa 
your  great  duka  fd  Hamiitoo,  Maracbal,  awl- 
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Belliaven,  for  1  koow  the  dnke  of  HamiHon 
has  been  m  tbesc  manv  years.    But  wbea  I 
a^in  and  again  asserted  the  trulb,  that  I  knew 
nothing  of  all  that,  and  that  if  your  grace  and 
all  tiie  rest  of  the  noblemen  uained,  were  aa  ig- 
norant, and  as  innocent  as  I,  certainly  ttiey 
ivere  uilsrcpreseiitcd  to  his  fi^race,  for  they  were 
generally  believed  to  be  tuc  best  men  of  tb«. 
nation :  at  which  he  cried  out  mightily ,  and 
told  a  great  many  wicked  things  that  had  been 
done  by  your  grace,  as  he  pretended :  but  I 
%i  ill  not  now  trouble  your  grace  with  a  relation 
of  I  hem  at  this  time,  dt^signing,  if  it  please  God 
1  live,  to  publish  the  whole  conference  at  large, 
both  to  aatisfy  my  couscieDce,  and  country, 
of  the  duke  of  Qucensbury's  practices  to  gain 
me  to  make  the  most  horrid  of  all  lies»  and 
the  most  dangerous,  for  he  offered  mc  great 
preferments,  and  money,  even  what  1  pleased, 
if  1  would  but,  as  he  termed  it,  tell  the  queen 
what  he  would  tell  me;  for  it  seems,  I  would 
force  him  to  be  plain  with  me,  because  1  would 
not  understand.  But  if  1  would  go  to  the^ueeu 
and  tell   her  uisjesty,  tlist  duke   Hamiltou, 
Atbol,  the  chancellor,  and  the  above-named 
lords,  are  actually  pensioners  to  France,  and 
that  they  had  a  public  bank  and  managers  for 
buying  up  arms,  and  otlier  stores  of  war,  then 
he  would  not  only  promise  but  perform.    And 
if  I  could  undertake  this,  then  he  would  imme- 
diately let  me  see  a  Ust  of  all  those  he  would 
have  brought  into  the  plot,  and  he  would  swear 
never  to  let  any  person  know  but  that  it  was  a 
real  plot :    and  that  I  had  made  the  discovery 
first  to  him ;  and  that  lie  had  sent  me  to  the 
queen  :  I  say,  provided  I  would  say  after  him, 
and  swear  to  it.    Your  grace  may  imagine,  I 
was  not  a  little  put  to  it  for  an  answer,  and,  as 
I  remember,  it  was  this:   tliat  I  tliougtit  his 
grace's  advices  were  certainly  tlie  best,  where 
there  uas  a  real  plot :  but  for  a  person  to  swear 
a  lye  to  the  queen,  upon  persons  that  were  al- 
together innocent,  so  far  as  I  knew,  it  was 
what  I  ho|)e  that  1  shall  never  think  of  but  with 
trembling  aud  detestation :  but  if  any  thing  oc- 
curred to  me,  the  discovery  of  which  might  be 
a  service  to  the  queen,  or  my  country,  none 
would  be  readier  than  mysaf.    This,  may  it 
please  your  grace,  I  tliougbtfit  to  advertise  you 
of,  being  a  short  abridgment  of  what  passed 
betw  ixt  the  duke  of  Queenshury  and  me.   But 
it  seems  m  me,  he  having  faileu  in  his  attempt 
on  my  integrity,  employed  the  marquis  of  An- 
aiulaleon  the  same  design ;  who  did,  to  do  him 
jtistice,  use  me  after  another  manner.     For 
having  cot  me  into  his  clutches,  if  I  may  apeak 
■o ;  for  ho  sent  for  me  the  very  day  before  he 
went  to  London,  and  would  not  uart  with  me,  he 
said,  till  J  went  to  London  with  him,  to  let  the 

aueen  know  how  well  she  was  serred  by  the 
uke  of  Athol,  who,  he  knen-,  had  b^n  at  my 
chambers  with  your  mce  in  women's  cloaths, 
and  that  there  came  there,  all  that  I  named  be- 
fore, and  my  lord  Drummond,  and  Jerviswood, 
and  several  others,  to  the  number  of  eighteen : 
and  that  there  they  treated  of  bringing  home 
the  prince  of  Wales,  and  all  that  waaneoesnry 


foranchanontflrprict.  To  wbiebi  wImb  I  ■•• 
awered,  there  was  never  an v  nch  miming,  km 
said,  we  ahould  understand  ono  anoUier  btUs 
when  we  got  into  £nglish  ground.:  for  km 
thought  it  was  nnneceesary  to  toll  me,  tbol  1 
must  not  only  say  there  was  auch  n  mrrtjiif, 
but  swear  it ;  whiisb  if  I  did,  1  woold  l^ve  ill* 
my  power  to  iiMdce  myself  forever,  and  mti^ 
be  au  officerof  state  before  I  left  Landon  ngwn. 
But  when  t  rspli«d,  that  1  waanot  foodoC 
awearing  a  lye,  and  that  it  waa  iuipooaiUo  fin 
me,  to  bring  myself  to  think  of  such  n  tbingi 
and  that  I  would  not,  though  I  bad  nofn-oM 
an  iiudination  to  go  to  London,  to  go  ob  iImI 
score,  therefore  J  ho|ied  be  would  OMuno  mol 
But  he  was  so  far  from  that,  he  flow  in  n 
passiou,  and  swore  he  would  be  levonged.  And 
wlieu  he  see  that  did  not  prevail  ncitker,  bniril 
a  coaxing  me  again ;  but  i  thank  God«  bn  did 
not  succeed  that  way  neither.  Yet  I  told 
at  parting,  I  was  his  humble  servant; 
I  really  would  have  been,  so  far  an  a 
have  laid  open  this  most  abominable  viUninyi 
though  sure  nothing  could  bo  mora  provaldnf, 
than  to  be  sent  for  by  people  1  had  never  mk 
converse  with,  nor  obUgatipn  to,  nor 
deuce  up<iu :  and  there  to  be  flattered 
great  rewards,  if  I  would  become  a  viUniB,  I 
must  perjured  of  all  liars ;  but  tbrealeaed 
destruction,  if  1  retained  my  integrity 
loyalty.  For  surely,  let  that  set  of  men  pro- 
tend what  they  will,  nothing  can  bo  mora  dia* 
j  loyal,  than  thus  to  abuse  the  beat  of  qgem^ 
j  and  to  endanger  the  best  of  subjects,  and  indosd 
the  only  sound  part  of  the  nation :  and  who,  if 
tliere  were  any  thing  to  be  attempted,  ' 
certainly  stand  by  the  queen  and  country, 
such  men  as  the  duke  of  Uueensbury, 


iiiarquit  of  Anandale,  would  desert  both.  May 
it  please  your  grace,  1  was  sayinff  beibrt^  h 
would  ne^er  have  said  any  thing  of  tnia,  bad  nsi 
the  noise  nf  a  plot  met  roe  every  where,  and  I ' 
contiess  1  had  no  longer  |iatience.  And  I  nevH 
think  of  my  silence,  but  am  ready  to  die  wOk 
apprehensions  of  the  dangers,  that  the  dnke  of 
Athol,  and  a  great  many  otlier  persona,  are 
fiUlen  into ;  which  |»erliaps  I  might  nave  in  aoHM 
measure  prevented,  if  1  had  sooner  given  yooi 
grace  the  truth  of  this,  that  you  migbt  nave 
warned  the  duke  of  the  designs  of  his  enenieB, 
which  I  hope  you  will  do  now  without  fnrlhcr 
delay.  May  it  please  your  grace,  I  nm  yonr 
grace's  most  humble  servant  in  all  ainceriiy 
and  truth, 

(Sic  Suhtcrihitur^)      *<  Da\id  Bailub." 


The  Letter  to  the  Earlof  EgUngtam^  PrttidaU 
fjf  the  Council,  pro  f onpors.  . 

*'  Ny  lord  ;— From  what  my  loid  jostico 
clerk  said,  I  find  that  I  owe  my  preaeBt  misfor- 
tune to  him ;  and  that  it  waa  his  lordafaip  tbal 
procured  my  coolinement,  upon  the  informa- 
tion given  him,  by  whom  I  know  not :  bnt  ho 
may  please  to  know,  that  I  gave  noinfbnnatioD 
to  any  person,  in  relation  to  that  hnsinns  that 
happened  lo  mo^  from  his  gmoe  the  dufce  U 
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Qaeeosbury,  or  my  lord  nMrquii  of  Anandtle 
GODditionally :  for  1  loft  it  to  theniy  whom  I 
informedy  to  make  whot  om  thoj  pleMed  of  ipy 
infornatioo.  So  conMoyeDtly  my  lord  joatice 
clerk  may  withont  tko  Wst  acniple,  produce 
bis  iuf<iniier,  anil  he  my  iuformation,  which 
was  not  verbal,  but  in  writinif.  Therefore,  my 
lord  if  you  ulease,  this  ia  what  I  think  most 
bouourable  for  me ;  because,  as  1  uoderstami 
my  lord  justice  clerk,  it  was  three  weeks  since 
lie  had  notice  of  this  business,  but  that  he 
delayeil  apprehending  me,  because  tlui  person 
that  spoke  of  roe  to  him,  did  not  think  it  fit  to 
attempt  it,  until  there  was  a  warrant  to  seize 
me,  because  I  was  a  genttaman.  Now,  my 
lurJ,  1  think  what  he  was  pleased  to  add,  would 
not  have  giren  me  the  assurance,  to  hare  as- 
sumed that  title  to  myself,  for  it  is  a  ?ery  glorious 
one,  and  it  shall  be  one  of  the  chief  studies  of 
my  life  to  nwintain  it.  And  therafi>re,  my  kNrd, 
without  pr^udicc,  or  disobligation,  or  obliga- 
tion, to  either  the  duke  of  Qoeensbory,  or  the 
marquis  of  Anandale,  or  my  lord  justice  derk, 
1  do  plainly  say,  that  whaterer  informatMm  1 
g^?e  on  this  affiur,  was  in  writing,  and  witliont 
either  caution  or  security  for  my  own  safety  ; 
which,  I  think,  will  by  my  own  innocence  m 
best  secured  to  me,  not  but  that  1  hope  idl  jostice 
from  the  board,  where  my  lord  Eglington  sits, 
and  80  do  most  earnestly  beg,  that  your  lord- 
ship will  \Mi  pleased  to  desire  my  lord  justice 
clerk  to  shew  the  information  I  nave  already 
given ;  which,  1  think,  will  abundantly  show 
how  little  I  regard  the  ease  of  my  person, 
when  it  comes  in  competition  with  that  of  my 
conscience,  for  I  will  always  speak  troth, 
through  the  assistance  of  God,  whaterer  be  Ibe 
consequence.  Now,  my  lord,  I  am  really  so 
ill,  that  I  am  scarce  able  to  say  any  thing  of 
what  the  earl  of  Glasgow  seems  to  lay  some 
stress  upon ;  m^  not  owning  readily  euougfa, 
(as  he  thinks)  tlie  signification  of  erery  word 
iu  Mr.  Sic«rat  kstter:  I  will  only  say  this,  that 
Mr.  Steel  and  1  liare  conversed  long,  and  very 
freijueialy ,  and  with  great  fVeedoio,  but  withoiit 
any  other  desigu  than  to  divert  and  amuse  with 
little  jests  of  good  humour:  for  sometimes 
hours  to  one  another  would  be  all  raillery,  after 


oormtaiier;  some  all  tenderness;  sodm  all 
scandal ;  some  all  gallantry ;  some  all  business ; 
some  all  devotion ;  and  some  all  tocher ;  and 
some  all  commendatwns,  and  services,  to  the 
Lord  knows  who ;  to  the  acquainted,  and  un- 
acquainted. Bat  I  cannot  think  this,  or  that  if 
Mr.  8teel  had  named  all  the  people  of  both 
nations  that  were  at  London,  when  1  was  there, 
and  desired  me  to  give  his  service  to  them  all, 
U'l  see  tliem,  that  tnere  is  any  thing  in  this,  to 
oblige  me  to  deny  it ;  for  1  think  Mr.  8te<'l 
may  very  freely  own  any  thing  he  ever  wrote 
to  me  in  hie  life,  and  1  am  sure  I  will  own  any 
letter  1  ever  wrote  to  Mr.  Hteel.  My  lord, 
excuse  this,  I  am  sensible  1  hare  strayed  from 
your  lordship'a  orders,  but  the  reason  why  I  did 
so,  was,  because  my  lord  justice  clerk  did  seem 
to  say  as  much,  as  if  it  were  to  secure  his  in* 
former  from  the  suspicion  of  a  fidse  accuser, 
that  i  was  taken  into  custody,  fearing  I  might 
either  deny,  or  go  out  of  the  way.  As  to  the 
denying  truth,  1  think  no  human  force  could 
induce  me  to  do  that :  and  as  for  my  going  out 
of  the  way,  I  had  no  inclination,  for  if  1  had,  I 
am  aurc  I  have  had  time  and  opportunity 
enough  these  six  weeks  to  have  done  tliat :  for 
upon  the  very  first  breakmg  out  of  the  plot, 
at  least  so  as  to  be  public  here,  1  sent  a  written 
account  of  what  had  happened,  which  I  am 
sure  is  truth,  aato  the  matter  of  fact,  which 
I  am  so  far  from  denying,  that  I  desire  your 
lordship  may  procure  my  lord  iustice  clerk  to 
present  the  paper  to  the  council,  if  you  think 
nt ;  though  I  do  say  it  was  not  to  his  lordship 
that  I  sent  it ;  yet  it  is  certain  it  has  been  com- 
municated to  him ;  and  1  desire  to  have  an 
opportunity  to  own  it,  as  well  to  free  the  person 
that  communicated  it  to  the  justice  derk  from 
the  suspicion  of  a  malickms  or  false  accuser,  as 
to  satisfy  your  lordship.  To  do  which,  and  to 
obtain  my  liberty  again,  I  will  do  every  thing 
becoming  a  Christian  and  a  gentleman,  a  pri- 
soner, but  no  pk>tter.  My  lord,  I  be^  leave  to 
say,  that  I  am,  my  lord,  your  lordship's  most 
humble  and  very  obedient  servant, 

(Sic  Sukerilntur,)       »  Darm  Baillie.*' 

4«  ir^mi^^ii^  Taiboothf  Je6.  8, 1704." 
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436.  The  Trial  and  Condemnation  of  Captain  JoHif  Quelch,  and 
others  of  his  Company,  &&  for  sundry  Piracies,*  Robberies, 
and  Murder,  committed  upon  the  Subjects  of  the  King  of 
Portugal,  her  Majesty's  Ally,  on  the  Coast  of  Brasil,  &c.  at 
the  Court- House  in  Boston:  3  Avne,  a.d.  1704. 


At  K  CoQrt  of  Adiniriliy  liclJ  at  Boitoo,  in  bei 
itiajesty'i  PrOTUice  ot  th«  Bluuchureti' 
Ilay  in  New-England,  in  Ani«rict,  ih< 
13thdaT  of  June,  *.d.  1704.— Pument, 
Joaeph  Daillev,  e«q.  Ca pi sia- Genera)  and 
(JoTemoi  in  Chief  of  tlitr  ProTinco  afxUt 
Hunch unrtti- Bay  and  New  llamp*hire. 
in  New-Englanil,  in  Aintrk-o,  and  Prwi. 
dent  of  the  Court,  Acc—'riniRiai  PoTfy. 
esq.  IjFnlenaiit-Gorertior  af  the  Prariove 
of  the  MaawchuMtts-Buy.— Jiihn  Uiher, 
eiq.  LieuteDanr-Gmernor  of  ihe  ProTinci- 
of  Ncw-Hamptliire. — Nathaniel  BfGdd, 
caq.  Juit^  of  the  Vice-Admiralty,  lor  the 
Provinces  afnrenaid. — Samuel  Sewall,  Mq- 
first  Judge  of  the  Prnvince  of  tlie  MaC' 
aaehusetis- Bay  aforeiaid,  and  one  of  tb* 
Council. — Isaac  AddiogtOD,  e*q.  Secrc' 
tary,  and  one  of  the  Council. — Jahlael 
Urenton,  esq.  Collector,  &c.  of  her  Ma- 
jcaly's  Cusloin*,  3ic.  in  New- England. — 
Elisha  llulcbiiison,  John  PblUipi,  John 
Fester,  John  Wally,  Joseph  Lynde,  John 
Tbaleher,  Eliakin  Hutettinson,  Penn 
Tawnsend,  Edward  BnituflcM,  Satauel 
l^fg,  laaae  Winilow,  Samuel  Applelon, 
esqra.  Members  of  ber  Hajesty'i  Couacil, 
in  the  Proriaee  of  the  Hanacbasetts- 
Bay.&e. 
The  Cetirt  b«nf  sat:   ProeUmation  wai 

loade  for  ailence. 

And  then  the  statute  made  in  the  11th  ai>d 
llth  year  of  the  late  kiag  William,  eniitnled, 

*  An  Act  for  the  more  enectual  auppresaion  of 

*  Piracy :'  and  also  the  late  king  Williun'i 
commission  under  the  ^T^at  smI,  pursuant  to 
the  act  aboiesaid,  constituting  (be  court,  &e. 
*me  publicly  read. 

After  which,  John  Valentine,  gent.  DOtary 
pnUic,  was  sworn  register  of  the  court  by  the 


*  See  the  Cases  for  Piracy  of  captain  Kidd 
and  others,  in  ifaia  toIuow,  p.  1S3  ;  of  curtain 
Green  and  others,  a.  o,  ITOS;  of  rn^or  Bon- 
net, i.D.  ina,  in  this  Collection.  See,  too, 
Tsughan's  Case  lor  Treason,  toI.  13,  f.  485. 
This  Caae  of  Uuelch,  is  meulionod  as  is  tbst 
flf  Kiild,  in  Hutcbittson'a  History  of  Hsssa- 
cbnsctt'a  Bay,  •  work  in  which  the  dulnesi  of 
style  and  heaviness  of  compcaition  are  suffi- 
cienlly  powerful  to  repel  an  ordinary  reader 
fion  pursuit  of  the  inlbrmalioii  and  instruction 
accumulabMl  b j  the  diligent  ia\ 


prendent:  and  then  tba  register  ulmtaislvd 
'.he  oatb  prescribed  to  the  president ;  and  tbcm 
Ihe  president  administered  the  oath  to  Iha  other 
comroisNonera  in  open  court,  parauant  to  the 
act  afnrrsaid. 

And  then  the  Court  was  opaml  bj  ibne 
pruclamations,  as  a  Court  of  Adourulty,  ibr  liial 
of  pirates,  tec. 

After  which  was  read  ber  msjesty'a  Prads- 
malion  aigntfytng  her  royal  pleasure,  that  aB 
persons  Ming  in  office  of  authorilv.  or  go- 
tcmmenl,  at  the  decease  of  tbe  late  king, 
should  so  continue  till  her  laiyesty's  fnitlicr 
direclLons :  then  wss  read  two  iiutmctinaB 
from  her  majesty  to  his  excellency,  in  the  nisi 
of  pirates,  to  gorem  Ihe  same  acmrdiag  id  tba 
aboresaid  act  of  parliamaDt,  and  cooamiMMi 
thereupon. 

A  warrant  baring  been  aigned  by  snnsl  ef 
the  coramkaioncis  to  the  keeper  of  tho  [iiissu, 
to  bring  captain  John  Quetcli  befbre  tbem,  ts 
amwcr  screral  Articles  of  Piracy,  Robbery,  aai 
Uurder,  exhibited  against  him  and  company, 
pursuant  to  the  guremor's  order  for  the  aeHiBg 
of  the  Court  this  day. 

TlieCoutt  adjourned  to  thraa  of  tbs  cU^m 
theaneniaoii. 

When  the  C 
Matthew  Kmer,  John  1 
Parrot  (tbe  first  of  whom  Itad  a 
himself  quickly  after  his  aniral  to  U«  excel- 
lency the  goreraor),  were  hniuf[ht  to  the  br, 
and  airaigiied  upon  serenl  ArtielM  ef  Pinejr, 
Robbery,  and  Murder,  drawn  against  cutoin 
Uoelcb,  and  others  his  accompKcec,  <r  tbt 
tenor  following,  mulaiu  mutanJit. 

At  a  CoinT  of  Adxtbalty,  held  at  B 
her  Majesty's  Prorince  of  the  N 
setts- Bay,  in  New-England,  in  Ausriea, 
tbe  IStb  June,  i.o.   1704.    And  in  the 
Srdyearof  tbe  reinof  our  sc 
Anne,  of  England,  &c.  Uueen. 

ARTICLES   of  PiRACT,    Robbbut,    and 

HdU)£b,  then  and  there  ndkibiled 
agaiust  JoHH  QtELcn,  late  of  Boatin, 
in  the  said  Prorince,  Mariner,  lieotfr 
nant  of  the  Brigantiue  Charles,  wbcrcef 
Daniel  Plowman,  Mariner,  dccsMcd, 
was  late  Commands. 
You  stand  here  accused  of  ^t*^,  raUatj, 
and  murder. 

Imprimii.  That  notwiUiStanding  Ibe  nid 
brigantine  was  fitted  out  by  sercrat  wastby 
mndwnlsvf  BcMvB,  good  sad  kjal  tmtiam 
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of  her  majesty,  (agBinfit  the  French  tnd 
Spanish  kings,  their  rasfals,  subjects,  and 
allies,  the  declared  eDemies  of  her  most  sacred 
majesty  qtievn  Anne)  who  obtained  a  com- 
mission for  that  purpose,  from  his  excellency, 
Joseph  Dudley,  esq.  her  majesty's  captain- 
pfeueral,  governor,  and  commander  in  chief, 
in  and  over  the  said  province ;  by  force  wheretf, 
and  in  pursuance  of  the  necessary  instruc- 
tions to  your  commander,  the  said  captain 
I'loivman  delivered  (whereof  you  were  ap- 
prizeil),  he,  with  his  company,  sailed  in  tne 
siiid  bri^ntine  from  Boston,  the  4th  of  Au- 
(jriist,  1703,  for  Newfoundland,  and  L'Accade ; 
hilt  falling  violently  sick,  and  languishing'  in 
his  cabin,  you,  with  divers  others,  for  some 
time,  bolted  the  cabin  door  upon  him,  and  he, 
shortly  afUrwanls,  that  is  to  say,  the  6tb  day 
of  the  said  month  of  August,  dieil ;  you  neg- 
lecting his  onlers,  and  those  of  your  owners, 
to  return  with  the  said  private  man  of  war  to 
Boston,  would  not  set  on  shore  Matthew  Pimer, 
and  Jolm  ClifTord,  two  of  your  company,  who 
(dreading  your  piratical  intention)  earnestly 
desired  the  same;  but  bore  up  the  helm  to 
rea,  directing  yonr  course  for  Ferdinando 
island,  ami  the  coast  of  Brasil,  whereby  it  is 
open,  manifest,  you  intended  murders,  piracy, 
smd  robberies;  which  afterwards  you  |)erpe- 
trated. 

1.  For  that  you,  the  said  John  Qnelch, 
with  divers  others,  on,  or  about  the  15th  No- 
vember, 1703,  in  the  <nd  year  of  her  ma- 
jesty's reign,  at  or  near  the  latitude  of  7^ 
south  latitude,  on  the  coast  of  Brasil,  at  or 
near  Cape  St.  Augustine,  by  force  and  arms, 
u|>on  the  high  sea  (within  the  jurisdiction  of 
the  admiralty  of  England)  piratically  and  fe- 
loniously did  surprise,  seize,  and  take  a  small 
tisiliing  vessel,  (having  Portuguese  men  on 
boani)  and  belonging  to  the  subjects  of  the 
king  of  Portugal,  (her  majesty's  good  allv) 
and  out  of  her,  then  and  there,  within  toe 
jurisdiction  aibresaid,  feloniously  and  pirati- 
cally did,  by  force  and  arms,  take  and  carry 
away  a  quantity  of  fish  and  salt  to  the  value 
of  3/. 

2.  That  you,  the  said  John  Qoelrh,  with 
divers  others,  on  or  about  the  18th  No- 
vemlter,  1703,  in  the  Snd  year  of  her  said  ma- 
jesty's reign,  in  or  near  the  latitude  of  8* 
south,  near  Cape  St.  Augustine  aforesaid,  by 
force  and  arms,  upon  the  high  sea,  (witltin  the 
jurisdiction  of  the  admiralty  of  England  afore- 
said) piratically  and  feloniously  did  surprize, 
seize,  and  take  a  small  brigantine,  of  the  bur- 
then of  about  15  tons,  (Laving  Portuguese 
men  on  board)  and  beknaiging  to  ttie  subjects  of 
the  king  of  Portugal,  (her  miyesty'a  good  ally) 
bound  for  Parenmuck;  and  out  of  ner,  then 
and  there,  within  the  aforesaid  jurisdiction,  fe- 
loniously and  piratically  did,  by  force  and 
arms,  take  and  carry  away  five  chests  of  Brasil 
sugar,  to  the  value  of  150/.  six  barrels  of  mo- 
lasses, to  the  value  of  6/. 

3.  That  you,  the  said  John  Qnelch,  with 
divan  others,  on  or  about  the  94th  November, 


1703,  in  the  tnd  year  of  her  majesty's  retgn, 
at  or  near  tbe  latitude  of  9"  soutn,  near  Ca|ie 
St.  Augustine  aforesaid,  by  force  and  arms, 
upon  the  high  sea,  (within  the  jurisdictran  of 
tne  admiralty  of  England  aforesaid)  piratically 
and  feloniously  did  surprize,  seize,  and  take  a 
small  briganttne,  of  the  burthen  of  about  40 
tons,  ^having  Portuguese  men  on  board)  and 
belonging  to  the  sul^ects  of  the  king  of  Por- 
tugal, (lier  majesty's  ^pood  ally)  lx>und  for 
Parenebuck ;  and  out  of  her,  then  and  there, 
within  the  jurisdiction  aforesaid,  feloniouslj 
and  piratically  did,  by  force  and  arms,  take 
and  carry  away  five  chests  of  Brasil  sugar,  to 
the  value  of  150/.  a  quantity  of  moIaMes, 
rice,  and  fiirinc,  to  the  value  of  10/. 

4.  That  you,  the  said  John  Quelch,  with 
diviTS  others,  on  the  6th  day  of  December, 
1703,  in  the  Cnd  year  of  her  majesty's  reign,  at 
or  near  the  latitude  of  13**  eonth  latitude,  off  of 
Mora,  by  force  and  arms,  ujion  the  high  sea, 
(within  the  jurisdiction  of  the  admiralty  of 
England  aforesaid)  piratically  and  feloniously 
did  surprize,  seize,  and  take  a  small  Portu- 
guese shallop,  navigated  by,  and  belonging  -to 
the  subjects  of  the  lung  of  Portugal  ^her  ma- 
jesty's good  ally)  and  out  of  her,  then  and 
there,  within  the  jurisdiction  aforesaid,  felo« 
niously  and  piratically  did,  by  force  and  arms, 
take  and  carry  away  a  quantity  of  earthen- 
ware, value  5s.  two  lars  of  rum,  value  10«.  a 
quantity  of  linen  cloth,  value  lOi . 

5.  lliat  you,  the  said  John  Quelch,  with 
divers  others,  on  the  said  5th  day  of  Decem- 
ber, 1703,  in  the  9nd  year  of  her  majesty's 
reign,  at  or  near  the  latitude  of  13°  south,  off  or 
near  Mora  aforesaid,  by  force  and  arms,  upon 
the  high  sea  (within  the  jurisdiction  of  the  ad- 
miralty of  England)  piratically  and  feloniously 
did  surprize,  seize,  and  take  a  Portuguese  boat, 
navigated  by  and  belonging  to  the  subjects  of 
the  king  of  Portugal,  (her  majesty's  good  ally) 
and  ont  of  her,  then  and  there,  within  the  ju- 
risdiction aforesaid,  feloniously  and  piratically 
did  by  fbrce  and  arms,  take  and  carry  away 
some  pieces  of  cloth,  value  5s.  two  pieces  of 
silk,  value  80/.  and  sunk  the  said  boat,  valut 
of  30/. 

6.  That  you,  the  said  John  Qoelcb,  with 
divers  others  on  the  9th  day  of  December, 
1703,  in  the  9nd  year  of  her  majesty's  reign, 
at  or  near  the  latitude  of  13*  sooth,  off  of  Mora 
aforesaid,  by  fbrce  and  arms,  upon  the  high 
sea,  within  the  jurisdiction  of  the  admiralty  of 
England  aforesaid)  piratically  and  feloniously 
di<l  surprize,  seize,  and  take  a  Portuguese  bri- 
ganttne, buHen  about  20  tons,  and  an  open 
boat  navigated  by  and  belonging  to  the  subjects 
of  tbe  king  of  Portugal,  (her  majesty's  |^ood 
ally)  and  out  of  them,  then  and  there,  within 
thejurisfliction  aforesaid,  feloniously  and  pi« 
ratically  did,  by  force  and  arms,  take  about  50L 
ui  Portuguese  coined  money,  a  negro  boy, 
value  Sol,  some  rice  and  farine,  value  5s. 

7.  niat  yon,  the  said  John  Quelch,  with 
divers  others,  on  tbe  SOth  day  of  Decem- 
ber, 1703,  in  the  3nd  year  of  her  majesty's 
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reifp,  al  or  near  tha  latitude  of  23*  ¥if  soutli, 
upon  the  coast  of  Brazil,  near  tbv  island  of 
Grandee,  bv  force  and  arini,  U|ion  tlie  liiifh  ^ea, 
(within  the  jurisdiction  of  the  admiralty  of  Imik- 
land)  piratically  and  feloniously  diil  Niirprizc, 
seize,  and  take  a  small  PortuKiiese  iirunntine, 
burden  about  25  tons,  uaviijated  by  ami  birtunt;- 
iujur  unto  the  subjects  of  the  kioif  ot  Poriii}^l, 
(her  uiajesty's  ^ood  ally)  and  out  of  her,  then 
and  there,  witbu  the  jurisdiction  aforesaid,  le- 
looiously  and  piratically  did,  by  force  and  , 
arms,  take  and  carry  away  five  chesits  of  Drasil 
sugar,  f  alue  1 30/.  and  a  small  parcel  of  Portu- 
guese money,  some  goM  and  vilver,  value  50/. 

8.  That  you  the  said  John  Uuelch,  with 
divers  others,  on  the  15th  day  of  January, 
1703,  in  the  Vnd  year  of  her  miyesty's  reign,  at 
or  near  the  kitiiude  of  24*  south,  upon  the 
coast  uf  Brasil,  by  force  and  arms,  upon  the 
high  sea,  (within  the  jurisdivtiou  of  the  admi- 
raJty  of  England)  piratically  and  feloniously 
did  surprize,  seize  and  take  a  Portuguese  hn- 
gantine,  bunlen  about  35  tons ;  she  came  from 
spirito  Sancto,  bound  for  Riinu^r,  navigated 
With  and  belont;ing  to  tlie  subjects  of  the  king 
of  Portugal,  (licr  uiajesty^s  gooil  ally)  and  ont 
•f  her,  then  and  there,  within  the  jurisdiction 
aforesaid,  feloniously  and  piratically,  by  force 
and  arms,  did  take  nnd  carry  away  100  weight 
of  gold  dust,  value  6,000/.  and  900  pieces  of 
coinol  gold,  value  900/. 

9.  That  you  the  said  John  Queich,  with 
divers  othera,  on  tlie  17  th  day  of  February, 
1703,  in  the  2nd  year  of  hrr  majesty *s  reign,  at 
or  near  the  latitude  of  ^5°  50",  near  the  river  of 
Plate,  by  force  and  ai-ms,  upon  tlie  high  sea, 
(within  the  jurisdiction  of  the  admiralty  of 
England  aforesaid)  piratically  and  feloniously 
dkl  burprizc,  tfeize  and  take  a  Portuguese  ship, 
burdpu  about  200  tons,  12  guns,  loaden  with 
hides  and  tallo'v,  hound  to  Bayes,  navigated 
with  anil  lielontnng  unto  the  subjects  of  the 
king  of  Porlug:il,  (her  mnjcsty  ^s  good  ally)  and 
then  and  there,  « ithin  the  jurisdirtion  afore- 
saifl,  did  feloniously  kill  andmunier  the  com- 
mander thereof,  and  wounded  several  others, 
and  out  of  her  piratically,  by  force  and  arms, 
ilid  take  and  carry  away  12  barrels  and  a  piiie 
of  lieef,  value  10/. ;  four  great  guns,  value  2o/. ; 
four  pateraros,  value  40ff. ;  twelve  hmali  arms, 
value  6/. ;  100  weight  of  shot,  value  3/. ;  two 
liarrels  of  powder,  value  12/. ;  a  new  main-sail, 
fore-sail  and  foretop-sail,  value  40/. ;  a  negro 
boy,  value  40/. ;  and  about  200  pieces  of  eight, 
Spanish  money,  contrary  to  the  statutes  in  that 
case  made  and  provided. 

Upon  which  Articles,  mulalu  mutandis^ 
Matthi'W  Pimer,  John  Clifford,  and  James 
Parrot,  being  arraigned,  severally  pleaded 
Guilty. 

Ordered,  That  Matthew  Pimer,  John  Clif- 
Ibrd,  and  James  Parrot,  be  received  into  tbe 
queen's  mercy,  and  be  declared  witnesses  in 
behalf  of  the  queen,  against  John  Queich  and 
company,  for  their  scrcral  piracicsy  robbcrMt, 
andiiiiraer, 
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OHercd,  That  Maubew  Pimer,  Joha  Clif- 
fonl,  and  James  Parrot,  stand  within  the  bari 
and  be  sworn  as  witnesses  on  her  nieieely'S  be- 
half. 

llrdered,  Tliat  captain  John  Qndch  bs 
bniu^ht  to  the  bar,  where  being  brought,  ha 
was  arraigned  upon  tho  several  foregoing  aiti- 
cles  of  piracy,  dec  to  whk^  the  aeid  John 
Quelirh  pleaded.  Not  Guilty,  but  moved  fat 
time  to  prepare  for  his  trial. 

Ordered,  That  time  be  given  him  till  Fridsy 
morning  next,  at  9  o'ck>ck. 

The  prisoDfr  also  moved,  to  knoir  whether 
be  might  not  have  counsel  albwed  him,  upoa 
any  matter  of  law  that  might  happen  upon  hii 
trial. 

Curia.  The  Articles  upon  which  yon  ire 
arraigned,  are  plain  matters  of  iact ;  liowevrr, 
that  you  may  have  no  reason  to  complain  of 
hardship,  Mr.  James  Meinxies,  attorney  at  ls», 
may  assist  you,  and  offer  any  matter  of  lav  is 
your  behalf  u|ion  your  trial. 

Ordered,  That  the  prisoner  at  the  har  have 
a  copy  of  the  articles  eshibilcd  agminit  hin ; 
and  then  he  was  remanded  lo  prison. 

Ordered,  l^t  a  minute  be  made,  that  it  a 
declared  by  Pimer,  Clifibrd  and  Parrot,  that 
James  Thurbar,  of  Swaosey,  waa  not  of  tks 
company  beloaging  lo  the  hr^pantina  Chaiiei^ 
though  named  in  the  first  artielea  fer  the 
voyage. 

Ordered,  That  John  Lambert,  John  Milkr. 
William  Wilde,  Beiysmin  Perilina,ChriBlophcr 
Scudsmore,  James  Austin,  John  I>onithy,  Ni- 
cholas Kicliardson,  Richard  Lawrenee^  Jobs 
Templcton.  John  l^tman,  Charies  James,  Wil- 
liam Jones,  Erasmus  Peterson,  John  Kia|(, 
Francis  King,  Charles  King,  PMar  Beach, 
Dennis  Carter  and  John  Carter,  be  broaght  to 
the  bar ;  who  being  placed  at  the  har,  were  se* 
verally  arraigned  u|ion  tbe  artielea  of  piracy, 
robbery  and  murder,  beforeroentionad,  malslti 
mutandii :  To  which  they  severally  picadnd. 
Not  Guil^,  and  then  moved  for  miiiied.  aei 
time  to  prepare  for  their  trial. 

Oniered,  That  Mr.  Meinsies  aaeiat  the  pri- 
soners in  sny  matters  of  law,  and  that  the  pri* 
soners  prepare  for  their  trial  on  Friday  next,  it 
9  ok'lock  in  the  morning :  and  tlsoi  tta  Geut 
adjouroed  till  Friday  moraing. 

Friday  f  June  10. 

Proclamation  being  made,  tha  Coart  vai 
opened,  and  captain  Queich  heinK  branght  Is 
the  bar,  presoatcd  a  Petition  in  bafaaif'ef  Uid- 
self,  and  ttie  rest  of  the  prisoners,  pnyii^  fcr 
further  time. 

Ordered,  That  the  prisoaera  he  nllowadtiw 
till  Monday  morning  next  at  9  o'dook,  ui 
then  peremptorily  to  come  upon  their  Irak; 
a  motion  was  also  marie  by  the  pnsoaen' 
counsel,  tliat  the  qnceu's  uritnesaaa  might  be 
kept  asunder  till  the  prisoners  cania  anon  their 
trials ;  to  which  it  was  answered  by  theoeoa- 
sel  for  the  queen,  that  though  in  oasce  of  h^^ 
treason,  and  tome  other  raapi,  tha 
have  been  so  for  foieandp  aa  ihti 
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triaii,  lywfcri,  or  oHmt  eW4eflce8  for'  the 
crown  biire  batn  k«f  f  out  of  hetringf  of  one 
another  whiie  tbej  were  giving  their  sereral 
eviflcDca,  ]ret  to  arparaie  them  hefore  fheir 
truUi,  wii  witfaont  precedent ;  upon  which  the 
Cmirt  deoicdl  the  motion  of  the  pneoneni'  coan- 
ntI  ia  that  matter ;  but  ilirectMt  that  at  their 
examination  at  the  bartlipv  ahould  be  separate. 
Then  the  Court  adjourned  tiil  BloiHlay  mom- 
iagS  9  o'clock. 

Monday^  June  19.     IG  a.  m. 

The  Court  being  opened,  and  capt.  Qudch 
Mt  to  the  bar. 

Ordered,  Thathia  fraaebetakeii  off  during 
hia  trial. 

Mr.  jK^evlofi;(efooun0elfhr  the  queen.)  Mar 
il  pleaiM  jour  eseellency,  and  the  honourable 
ooomiaaonera  of  thia  eourt :  The  prisoner  at 
the  bar  fliands  charged,  fbr  that  be,  the  naid 
Jehn  Qnaleh,  lata  of  Boston,  in  the  pro? inee  of 
the  Mamachusecni-BaiFf  9tc.  mariner,  lieute* 
nant  of  the  brigantine  Charles,  whereof  Daniel 
Ptowman,  mariner,  deceased,  waa  hite  com- 
lanniler,  notwithstanding  the  said  brigantine, 
&c.  I¥bich  articles  when  we  have  pmved  upon 
the  prisoner  at  the  bar,  we  dotilit  not  but  your 
excellency ,  and  the  rest  of  the  honourable  com- 
mtssionersi  of  this  court  will  do  hiraf  our  nation, 
ami  the  worid  that  justice,  as  to  condemn  and 
punish  him  Ibr  the  same. 

Faui  Dudley^  esq.  (Attorney  Getiend,  and 
her  majesty's  Advocate  tbr  the  court  of  Admi- 
ralty.) Nay  it  please  your  e]fct*llency,  and 
the  rrst  of  the  hononnible  comroi^iouers  of 
this  oawt :  The  prisoner  at  the  bar  stands  ar- 
ticled against  for,  and  charged  with  sereral 
Ciradea,  robberies  and  murder,  romuiitted  by 
imaelf  and  company,  upon  the  high  sea  (ujK)n 
the  subjects  of  the  king  of  Portii|jpil,  her  ma- 
jesty's good  ally,)  the  worn  and  mnst  intole- 


hung  0^  before  the  sun,  it  had  been  very  joat 
npon  them.  But  being  then  suflered  to  lire, 
and  now  brought  into  a  conrt  of  justice,  they 
are  to  be  used,  treated,  and  tried,  as  the  laws 
of  £ngiand,  and  our  own  country  do  direct. 
iiereu|KHi  1  must  observe,  that  until  tbc  statute 
of  the  2Bth  of  Henry  the  8th,  all  piracies,  rob- 
beries anil  murder  committed  upon  the  sea, 
were  tried  befi»re  the  admiral,  his  licutf  nniit,  ot 
commissary,  alter  the  course  of  the  civil  law  ; 
the  nature  whereof  was,  that  before  any  judg- 
ment of  death  could  be  given  against  the  of- 
lenders^  either  they  must  plainly  confess  their 
offences  (which  they  will  never  do  without 
torture,)' or  else  their  otfences  be  so  plainly  and 
directly  proved  by  witnesses  indiflerent,  such 
as  saw  their  offences  committed,  which  was 
next  to  impossible  to  be  had,  therefore  that 
statute  enacted,  that  the  said  crimes  should  be 
triable  in  any  county  in  England,  by  such  and 
such  commisnoners,  and  the  trial  to  he  accord- 
ing to  the  countc  of  the  common  law :  This  act 
continues  in  England  in  force  to  this  day  ;  and 
until  very  lately  served  for  all  piracies  that 
were  committed  in  the  plantations,  or  any  parti 
beyond  the  seas.  F<»r  Kidd,  the  last  pirate 
that  went  from  this  country,  was  tried  upon 
that  statute ;  but  it  proving  very  troublesome 
and  chargeable  to  tranfiport  pfratcs  and  the 
witnesses  from  the  several  plantations,  there 
was  anotiier  act  of  parliament  made  in  the  llth 
and  12tli  years  of  the  late  king  William,  that 
provides  principally  and  particularly  for  the 
trial  of  all  pirates  that  are  seized  in  any  oi'  the 
plantations.  It  is  by  virtue  of  this  not  of  par^ 
iiomcnt,  and  a  coiumissinii  pni*sunnt  thereto^ 
that  your  excellency,  and  this  hooournblc  court, 
are  now  sitting  in  jnd;<nieut  upon  the  prisoner 
at  the  bar,  and  his  vile  accomplices;  and  though 
it  may  be  thousrht  by  some  a  pretty  severe 
thing  to  put  an  En^li>timan  to  death  without  a 


rablc  of  crimes  that  can  be  committed^  by  men.  |  jnry,  yet  it  must  be  remembered,  that  the  wis- 


A  pirate  was  therefore  justly  called  by  the 
Ihnaaiis,  Aotf  ai  hmimii  generis  :*  And  the  civil 
law  saitfa  of  tbem^  that  neither  faith  nor  oath 
ia  to  be  kept  with  them ;  and  therefore  if  a 
man  tint  ia  a  prisoner  to  pirates,  for  the  sake 
of  his  lilierty  promise  a  ransom,  he  is  under  no 
obligation  to  make  good  his  promise.;  for  pi  • 
rates  are  not  entitled  to  law^  not  so  much  as 
the  law  of  aims :  For  which  reason  it  is  said, 
if  piracy  be  committed  upon  the  ocean,  and  the 
pirates'  m  the  attempt  hap(ien  to  be  overcome, 
tlie  caiitoraare  not  obliged  to  bring  them  to  any 
Ijait,  but  nmy  expose  them  immediately  to 
panwhinent,  by  banging  them  at  the  main- 
yard  ;  a  sign  of  its  being  of  a  rery  different 
aud  wwse  nature  than  any  crime  committed 
upon  the  hind ;  fbr  robbers  and  mnrderen,  and' 
even  treitofe'  themselves,  may  not  be  put  to 
death'  witlieot  passing  a  fornnd  trial :  And  if 
thefale'of  tiie  priwaer  at'  the-  bar,  with  hit' 
company,  hod  allowed  them  to  have  been  otw- 
cone  in  their  plraoles,  9te,  and  inimediatHy 
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dom  and  justice  of  our  nation,  for  very  suffi- 
cient and  excellent  reasons,  have  so  ordered  it 
in  the  case  of  piracy  ;  a  crime  which,  as  I  be- 
fiire  oliserveil,  scarce  deserves  any  law  at  all  r 
Besides,  the  lateN  statute  hath  appointed  such 
commissioners,  as  will  take  care  to  do  equal 
justice  to  the  prisoner  on  the  one  hand,  and  ti» 
the  crown  and  allies  of  England  on  the  other. 
The  English  word  *  pirate,'  is  derived  from  a 
word  that  signiflL'S  <  roving  ;'  for  pirates,  like 
beasts  of  prey,  are  seeking  and  hunting  ujioa 
tlie  ocean,  fur  the  estates,  aud  sometimes  the 
lives  of  the  innocent  merchant  and  mariner: 
His  character  aud  description  is  thus ;  a  pirate 
is  Ode  who,  to  enrich  himself,  either  by  sur- 
prize, or  o|)en  fhrce,  sets  upon  merchants  and 
othenr  tradmg  by  sea,  to  spoil  ibem  of  their 
goods  or  treasure,  nnd  oflentiminfilBking  their 
vesaefsyand  bereaving' them  otfbmJwe» :  and 
it  is  no  wonder  if  j^racy  be  reckdhed  a  much 
greater  and  more  pemicioue  crime  than  robbery 
npon  the  land,  because  the  consideration  of  the 
^[efleral  navigation,  tfnd  commerce  of  nations^ 
la-fiir  beydttd  any  man's  particular  property: 
Brtdii;  irbttnMtttolMety  upo'^  the  land  ii  moil 
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commonly  from  particular  persons ;  piracy  is 
frum  mativ,  and  iMtener  attended  with  tne  death 
of  others':    Thus  it  was  in  the  case  now  to  be 
tried  ;  one  of  the  captains  of  one  uf  the  Purtu- 
ffuese  vessels  hciii^;  uufurtunatilVf  if  not  basely 
killtd  and  murdered  iu  the  action.     But  before 
we  proceed  to  the  several  art  ides  u^Mm  \«hicb 
the  pris4inLT  is  to  be  tricil,  I  hk^  leave  a  little  to 
tet  forth  the  ajifi^rovatiu)^  circumstances  of  the 
crimes  committc<l  bv  these  vile  men  :   And  to 
he^lii  with  their  mutiny,  their  rebellious,  in- 
liumaUf  I  wish  I  niiffht  not  say,  their  murder- 
ous usai;e  of  their  worthy  cuiumander,  captain 
Plowman ;  f  :«n1  knows  how  fur  their  treatment 
of  him  mit.  bt  hasten  his  eud ;  however,  that 
niu  t  lie  answered  for  at  a  higher  tribunal. 
The  next  tiling  I  would  observe  in  this  matter, 
is,  I  heir  cohuniMkiou  which  tbey  obtained  from 
her  majesty's  ifovernmi'nl  of  this  province,  a 
•word  to  H<rht  the  open  and  dcc^lared  enemies 
of  her  sacrtnl  majesty  ;  but,  instead  of  drawing; 
it  against  the  French  and  Spaniards,  they  have 
■heailMHl  it  in  the  b<»weU  oi  some  uf  the  best 
friends  and  allies  of  the  cr(»\iu  of  Koffland  at 
this  flay  ;   the  Portui^fuese  bein^  confederate 
with  her  sacred  majesty  u{;ainst  the  Fteuch 
and  Spaniards,  for  the  peace,  ri|>[hts,  and  liber- 
ties of  Kiiropc:    This  was  the  baseness,  the 
treachery,  and  cowaidicc  nf  this  matter,  that 
instead  of  tij^hlin^  for  honour  wiih  the  French, 
or  money  will(  the  Spaniards,  they  roust  go 
and  surprize  a  few  hone^t  and  peaceable  men, 
and  our  tfi»ud  friends,  in  their  laiiful  occasions, 
that  neiuier  ihouirht,  nor  meant  any  harm: 
Thus  a  man  falls  IieKire  wicked   men.    The 
third  ihiii|;  I  would  observe,  is  the  perfidious 
ttnpudence  of  these  men,  for  as  they  sailed 
aloii<;  thv  coast  uf  Urasil,  they  put  in  at  one  or 
two  places,  and  assured  the  Purtu^piesc  of  their 
friendship  and   kiiidncss  ;   that  their  designs 
were  against  the  French  and  Spaniard ;   and 
yet  at  the  very  next  port,  a  few  lea^^ues  dis- 
tant, they  rohbed  and  plundered  some  of  the 
neighbours  and  friends  of  those  they  had  seen 
the  flav  l»efore.     The  fourth  and  last  thing  that 
I  wuuld  mention  is  the  number  of  their  crimes; 
for  it  was   not  once,  twice,  nor  thrice,  that 
would  serve  their  turns,  but  they  jpo  on  in  the 
repetition  of  their  wickedness,  till  they  were 
glutted,  and  thought  they  had  enough  of  it: 
And  as  to  the  prisoner  now  at  the  bar,  as  his 
•hare  in  just  and  lawful  prizes  would  have  been 
at  least  doufile  to  any  other,  so  no  doubt  but 
the  same  measure  will  be  of  his  guilt  in  all 
this  matter :    \Vc  shall  now,  may  it  please  this 
bon«iuiable  court,  proceed  to  pn»ve  the  several 
•rticles  charged  uiK>n  the  prisoner;   and  our 
proof  will  be  \tturi\y  presumptive,  partly  cir- 
cumstantial, and  panly  positive  and  dowuright: 
The   presumptive  part  of  the  proof  is   the 
manner  of  their  coming  to  this  place,  being  in 
that  sort  as  renders  tnera  susidcious  to  escry 
body  ;  butes|»ecially  I  would  observe,  theuruot 
lMUi(  able  to  give  any  tolerable  account  from 
« liifHcc   they   came,  or   had   their  treaaure. 
^fais  ivav  what  iuiluced  their  owneni  to  give  an 
hilmiatiAii  lo  the  gvf enuMOl  of  tbe  matlv ; 


and  oor  own  kw  in  this  country  ■gaiml  |Hrt* 
cies,  is  very  plain  in  this  point  of  preeomplioB. 

The  second  proof  that  we  sbftll  offer,  will  be 
what  we  call  circumstantial;  and  indeed  the 
circumstances  of  this  matter  are  to  many,  that 
render  it  undoubted,  but  that  the  prieoner,  with 
his  com[«ny,  have  been  guilty  of  the  arliclci 
chartfed  upon  him. 

Tnen  in  the  third  place,  there  is  that  which 
we  ealt  positive  and  downrit;ht  proof,  rim,  tbm 
ConlesMuu  and  Eviflences  nf  their  mcGOODplioe^ 
w  ho  are  now  the  queen's  witnesses. 

Mr.  John  Cohmm  and  Mr.  Wiliimm  CUrk 
were  sworn  to  give  evidence,  &c.  and  then  pro* 
diicel  captain  Daniel  Plowman's  oommlsnoBp 
uhich  was  read,  as  also  his  instnictionii,  tnd 
then  his  owners*  orders ;  as  also  the  said  Plow- 
uiiiii's  letters  fnnii  Marfalehead  lo  his  oi 
then  a  copy  of  the  owners'  letter 
which  they  sent  to  the  several  islands,  with 
his  excellency's  letter  to  the  several  gorerwM% 

Mr.  Colman  made  oath  to  their  being'  tma 
copies  of  their  originals:  ailer  this,  Mr.  Chuk 
brought  intocourt  several  long  spad has,  a  Por* 
tu)4uese  ensign,  two  skins  full  of  sugar,  noon 
one  of  which  was  a  direction,  and  it  bemf 
thought  to  be  in  Portuguese,  Edward  Ljde,csq, 
and  Sir.  Samuel  Frazon,  being  sworn  interpre- 
ters, acquainted  the  court,  that  that  ahin  of 
su^fHr  was  directed  t<»  a  pcrsiNi  in  Lisbon ;  add- 
iuj*"  withal,  that  if  it  had  been  Spanish,  it 
would  have  been  *  al  Signior,'  wliereas  it  was 
*  Para,'  &c.  Whereupon  the  skina  wcra 
ojtcned,  and  full  of  what  was  adjudged  to  ba 
Brazil  iingur. 

Mr.  L/fde  also  making  oath,  that  havinr 
been  at  Maderas,  ha  had  seen  several  humfaaoa 
of  those  seroins,  or  skins  of  sugar  aent  frona 
Brasil,  and  that  he  verily  believed,  that  what 
was  now  produced  was  Brasil  sugar. 

The  ensign,  or  colours,  were  exposed  also  in 
court,  and  plainly  seen  to  be  Portuguese ;  and 
Mr.  John  C  olman  and  Mr.  William  Clark  mads 
oath,  that  the  s|iadhas,  skins,  ensign,  and  other 
tilings  were  taken  out  of  the  brigantine  Charles^ 
since  her  arrival  here. 

Mr.  John  Noyes,  goldsmith,  also  was  swarBp 
and  naile  oath,  that  he  had  received  of  the  pt^ 
soncr  at  the  bar,  since  his  arrival  in  the  brisan- 
tine  Charles,  a  considerable  quantity  of  coined 
silver  money,  and  saw  many  of  the  piecea  toba 
Portugal  inoney,  and  judged  the  rest  to  be  as 
too,  but  he  cannot  swear  it,  the  prisoner  at  ths 
bar  being  then  in  bis  shop,  and  melting  thsna 
down  himself. 

After  this,  ftlr.  Treasurer,  with  hia  depnlVt 
came  in  with  a  bagof  gold  and  treasure  broofpik 
iu  the  brigantine  Charles,  which  being 
was  committed  to  the  custody  of  the 
of  the  province  and  others,  by  order  of  the 
vernor  and  council.  ^ 

Mr.  Jeremiah  AlUn  being  sworn,  dnpossJ, 
that  the  bag  be  had  now  in  court  ooalaioed  tha 
treasure  thai  was  ooamiitlcd  to  ths 
andothecs. 
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Ordered,  that  Mr.  ColmtD's  parcel  of  ffold 
be  opened,  who  beiii|f  asked  whence  he  had 
that  gold  f  made  aiwwer,  that  he  receifed  that, 
and  all  the  rest  of  the  owner's  shares,  from  the 
prLM>ner  at  the  bar :  upon  viewing  the  coined 
gold,  they  were  all  fouuil  Portuguese  gold,  and 
seTeral  of  the  pieces  were  found  to  be  coined  in 
iros.  Upon  this  the  president  obsenred,  that 
the  money  being  coined  so  lately,  it  was  rery 
improbable  it  should  ever  have  been  out  of  Por- 
tuguese hands,  inhabitants  of  Brasil. 

After  this,  some  prints  that  came  in  the  bri- 
ffantine  Charles  were  examined,  and  ibimd  to 
be  in  the  Portuguese  language. 

After  this,  a  young  negro  boy,  brought  in  by 
the  prisoner  at  the  Mr,  and  company,  was  set 
up  bjT  order  of  the  court,  was  examined,  and 
the  mterpreters  acquainted  the  court  that  he 
was  a  baptized  negro,  his  name  Joachim ;  tliat 
he  lived  with  a  Portuguese,  his  master^s  name 
Josepho  Galeno ;  that  he  Uved  in  the  bay  of 
AU-Saints,  in  Brasil ;  that  he  was  taken  by  an 
Eoglish  brigantine,  and  that  the  prisoner  at  the 
bar  was  then  on  board  the  brigantine  that  took 
him ;  and  that  when  he  was  taken,  he  was 
pretty  near  the  land  in  an  open  boat,  with  fish 
and  other  things  in  it ;  and  that  there  were  two 
Portuguese  men  in  the  boat  at  the  same  time. 

After  this,  the  Court  onlered  the  interpreters 
to  try  the  negro  boy  by  Spanish  and  French 
questions:  but  it  was  found  he  understood 
ueither. 

QueenU  CounieL  Hay  it  please  your  excel- 
lency, and  the  rest  of  the  honourable  commis- 
sioners, we  shall  now  proceed  to  an  higher 
E roof  of  this  matter,  by  examining  those  that 
ave  been  allowed  to  be  the  queen's  evidence 
against  the  prisoner  at  tlie  bar,  and  the  rest 
of  his  company. — We  sliaJl  begin  with  Mat- 
thew Pimer,  a  sldlful  mariner  who  was  shipped 
by  captain  Plowman  himself;  to  go  against  the 
French,  Ike. 

Ordered,  that  Pimer  be  sworn,  the  other  two 
witnesses  removed  out  of  hearing.  Upon  this, 
Pimer's  examination  was  read,  which  be  swore 
to  the  truth  of. 

Pretident.  What  reason  had  you  to  believe 
they  were  Portuguese  that  you  robbed.'  Can 
you  speak,  or  understand  P^uguese? 

Ptsier.  No,  8ir ;  I  do  not  understand  the 
language,  but  believe  them  all  to  be  Pdrtu- 

guese,  because  we  took  them  upon  the  coast  of 
>rasil ;  their  lading  and  ensigns  made  me  con- 
clude they  were  Portuguese. 

Queen* $  Coumel.  If  your  excellency  please, 
we  will  examine  the  witness  upon  eacb  of  the 
articles  and  matters  the  prisoner  at  the  bar  is 
charged  with ;  but  before  we  come  to  the  arti- 
cles, we  will  examine  him  as  to  the  prisoner's 
behavMur  towarda  captain  Ptowman. 

Fimer.  Anthony  Hokling  was  the  man  that 
bolted  the  door  upon  the  ca^itain,  the  prisoner 
was  then  on  shore,  but  came  on  board  Ibat 
sight,  and  resolved  to  go  to  sea,  and  after  the 
captain's  death  took  the  cominaiMl  of  the  ~ 
fantiM.  . 


QueenU  OmnuL  If  your  excellency  ph 
we  will  now  read  the  first  article  of  piracy,  and 
see  what  the  witness  can  say  to  it :  which  being 
read^ 

Pimer,  There  were  five  Portuguese  on  board 
that  vessel. 

Quests  Was  the  prisoner  then  in  the  com- 
mand of  the  brigantine?  —  Fhner.  Tlie  pri- 
soner was  commander  of  the  brigantine  during 
the  whole  voyage. 

Quest,  Did  none  of  them  yon  took,  ask  the 
reason  why  you  took  themr— il//s.  No,  not 
that  1  know  of ;  our  interpreter,  John  Twist, 
had  a  great  deal  of  discourse  with  the  men  we 
had  taken,  and  said  they  were  Portuguese  that 
were  taken  now,  and  so  afterwards :  thid  first 
vessel  was  a  small  fishing- vessel,  out  of  which 
we  took  some  fish  and  salt. 

Art,  2,  Que$t,  What  do  you  know  as  to  the 
second  article  f—ilni.  I  remember  the  taking 
of  that  brigantine,  much  in  the  same  latitude 
with  the  other,  but  nearer  the  land;  three 
white  men,  and  two  negroes  were  on  board  of 
l»er.  This  brigantine  had  some  Brasil  sugar 
and  molasses,  two  white  men  and  a  negro 
entered  themselves  to  go  with  us,  our  interpreter 
telling  them  we  intended  for  the  river  of  Plate, 
and  to  take  the  Spaniards;  but  afterfi  ards  as  we 
took  prizes,  the  two  white  men  hid  themselves, 
that  their  countrymen  might  not  see  them. 

Art,  S.  Quest,  as  belbre.-^Piiwer.  1  re- 
member the  taking  of  that  vessel,  the  prisoner 
was  then  our  commander,  and  went  on  board 
of  her  himself,  she  was  taken  in  sight  of  land, 
and  bound  to  Pamebuck. 

Quest,  Did  not  these  people  seem  very  much 
troubled  that  you  should  take  them,  you  being 
Englishmen,  and  at  peace  with  them  ? — Ans. 
They  were  told,  to  the  best  of  my  knowledge, 
that  we  were  Frenchmen. 

Art,  4.  Quest,  as  before. — Ans.  I  remember 
the  taking  of  this  earthen- ware  vessel  within 
three  lesgues  of  the  shore,  she  had  three  men 
on  board  her,  came  from  Bayes,  and  bound  to 
some  neighbouring  port;  we  gave  the  men 
their  boat  again,  and  they  went  to  Bayes,  the 
prisoner  was  then  on  board  the  temler  that 
took  her. 

Quest,  What  tenders  do  yon  mean?^i4««. 
We  made  use  of  one  or  two  of  the  first  vessels; 
we  took  and  put  some  of  our  men  on  board  of 
her,  and  kept  her  the  greatest  part  of  the 
voyage. 

Article  5,  read,  and  Pimer  being  asked, 
saith,  He  renoembers  the  taking  ot  this  boat 
within  three  It- amies  of  the  land,  saw  the  fldg 
of  the  castle  at  that  time  ahe  was  uken  b^  the 
tender,  Quekh  and  about  tweoty-tbur  ot  our 
men  on  board  her;  we  took  two  prizes  this 
day ;  the  boat  we  took  at  this  time  was  staved 
by  some  of  the  company,  as  they  told  me,  and 
afterwards  sunk,  the  men  we  took  on  board  the 
boat  were  all  Portuguese,  to  the  best  of  my 
knowledge. 

Articue^  being  read,  Pimer  being  asked, 
eaitb,  That  this  vecMl  was  taken  with  the 
teadcTi  and  ilaiMi  ec  beaid  hers  Ibe  aegre 
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boy  Joachim  was  taken  out  of  tliia  TOiwIp  and  amiiiad  by  tiM  iBlopntan,  waUk  Ui  mom  if 
about  fifty  |ioium1s  iu  oioiu*y.  Tbe  aai«i  nqpo  ,  Enaotiel;  tbat  be  was  baftiaai;  livai  Mi  tis 
boy  beiuf  DOW  exam ioed,  wuth,  there  was  a  river  of  PbOa;  hiavaaler'sMiAe  was  BMlitai 
youDcr  ni'^n  on  Umrd  that  had  some  inoBey«    was  a  Fortii|;:iiMe,  aod  cafilaiB  afllieiUp  IbM 


aud  that  ii  was  in  a  siual)  canvas baif.  wfttt  takea  by  tbe  Uigautiaa^  is  ib* 

rimer.  It  was  a  canvaK  luq;,  to  tbe  best  of  |  Flatc ;  thai  be  aaw  one  «f  i^uaMi^s  < 
my  bu«m  ledjre ;  thcr«?  waa  Koaie  rice  aud  I'arioe,  i  abool  bis  master  with  a  j^slol ;  that  his 
which  we  took  out  other,  and  iheo  lei  the  luea  ;  died  ifajnediatdy  of  that  voa»d ;  ibalhe 

I\Q  away  with  tlieir  vewcl  alter  we  bad  yii- 1  say  the  won's«  '  lull  biai  :*  aaya,  tbai 
agod  it.  I  were  oo  more  laea  killud  oB  board  bea4aa 

ArtifU  7,  read. — Pimer.  This  vessel  was  j  master,  only  two  woHoded :  Adtda.  ihal 
taken  near  the  tro|Mc  by  liutrlrh  in  the  dead  master  wan  ihmwa  ov«r«baard  iau 
tender  ;  but  I  was  then  on  iMiurd  the  brijfao-  |  diately  after  his  deatb  ;  and  aays^tliat  hmmm 
tim'C.'harlps,  the  quarter •  master  had  tbf  woiiey  the  prisoner  at  tbe  bar  iBontt  ao  liaard  %m 
Hut  was  laken  out  of  her,  heiujif  some  coined  Portii(;ueae  8lii|i,  armed  witb  a  oiitlaai  aad  twv 
gold  auil  iiome silver ;  this  vessel  was  laken  very    pistobt. 

place  whcure  .Ik-  laiue.  .imI   «i«boiiiid  In    famine  both  the  ne  A  boyi,  what  their  nnr 

.""r.V-    *  T'^i  X  .    *■  ^^  »"'"•  »«'•  ««•"»  »y  Tif  iheiiilTe*  when  the* 

out  «t  t  u-  rwd,  iherj-  *w  but  o..e  while  ouui    ^^  ,„  Ne^-Eogland  5  to  which  tbe  w^ 

altiTvvardii  of  Juilaml :    bwauKe  the  ca|iUw  ^'    jJ       ^  '   p»rtuffue«e    hNt  BiMUliA 

would  liul  jfivf  liiui  a  Kliarf  m|ub1  witli  the  rest,  „™*.„  \^.  '  " 

he  lUreaieucI  he  uouM  .ulorm  a{pui.*t  .he!.:      >„„„.'R^^r,  have  yon  any  thing  ftarthcr 

M luTPUiiuu  the  uiaior  iiari  oraurvd  Itiiu  to  be  .,..»._._ -u  «./._._•_:: .^ii..  __:?_ ■ 


on 


luu  01  t.rau.uc.  •     .L    u.  .  that  luijflit  do  them  damajre ;  and  t»fiMing  t» 

*d.    t  ^<  Tin  ■*'""',:  ^  "'!  '"  ^  ^  •«■"  «»"«  rnvwU-  what  captain  Quelch  wSgld 

IS^„°    .•  r""  "I"";'*  ""'";  »''""'  '""""'  "r  ««  >«■««.,  from  October  to  February  SO. 

aonie  of  tbe  cold  bu  ore  the  caiilain  came  on  .■    .  .1  ■  ._i  .•    •  • -^r  r^ 

i.»-  J     I     a     !  .1         11       I       ^^1  -.  I  •       \c  that  ihcy  committed  their  piracies.     Captaia 

board;  he  toi»k  tliv  ifoM  aud  carried  li  himself  ^v.  _i_i.  •._  1 i    ._.!:_'_.• whallSev 

tha 

year  ortMO  staudmcf.     Ihe  vessel  came  trom  *     ^n     «    1     u -.^  »!.. .  u. j  .».  Zm 

!l;..:.-.»c .^  .1  -.1  •    *  1       c  ourir<»ld;  and  \% hcreas  we  DCTer  had  aoT  gala 

apirilo  Saucto,  was  taken  wuhm  two  miles  of  r   .    «      ■    i-    .*«  u  •-»  1  ..•  ^^^  •!..*.  A  .^ 

41*    .     I       ,'     ,        -11^       I       1 1-     .  from  any  Indi.ins,  itbemcf  but  once  ttiat  aay  it 

the  land,  and  under  sai ,  had  on  board  tourteeu  .•        „''  i_    j    r .. . a  4i,-«  —^  jij'L.^ 

-..««  «ii  ,.4  : I  *•    -V-:  I  4"   1  ■  them  werv  on  board  of  us,  and  then  we  did  nol 

■ucn,  all  willies,  two  woineu  ot  good  lashimi:  ,_  .    ^5,.  ,.  _,^  ^ 

There  were  ten   hands  in  the  boat  with  me  <"W«  with  tliem. 

when  we  took  her ;  there  was  nobody  ou  boani        It  beings  now  late,  the  Court  a^iowaed  til 

her  could  speak  any  lau^ua;j^e   1  understood :  four  o'ck^  iu  the  allemooo. 

We  kept  them  on  hoard    our  hricnintine  till        m    j       r         1  1    1  •    <i      a        ^       ^^m 

next  day,  a»d  then  gave  them  tUeir^rigauiine  ,  '^'"'^''•y'  '^"T  "^'^^ '"  »''*  •'»'™«>»j  CTiA 

mQ^^   ^  *        -V     •»*  a  w.  ,5  »HM*  |.^^^  ^Ij^  second  witness,  was  swora^  and  Pir- 

Article  9,--Pimer.   This  ship  was    taken  ^t  removed  out  of  heariuff. 
by  our  brigautiiie  Charles,  tbe  prisoner  at  the       Fra,  You  ara  now  to  aoqnaiat  her 

bar,  then  our  commander,  heinjjf  on  board  ;  the  commissioners  ol  this  Court,  of  wbatyoM 

river  of  Plate  was  there  six  or  seven  leagues  relating  to  tbe  prisoner  at  tbe  bar,  bis  bdof 

over:  We  gave  her  chase  about  t^o  days,  sho  guilty  of  what  he  is  charged  with  io  tboaa  ai^ 

fired  three  ^uns  at  us  before  bhe  put  out  lur  tieles  which  you  have  beard  read, 
colours,  which  were  Portiignesc  ;  her  eo»l^ns        Clifford.  Yes,  bir,  1  shall ;  aad  I  will  bagii 

was  not  up  till  within  half  uu  hour  hefvxo  she  uiih  the  boiling  the  door  upoo  aur  *'^'nfB 

was  taken  ;  I  was  not  on  board  her,  but  captain  Plowman.     Peter  Roach,  one  of  thr  camyaaj, 

Quelch  u  as,  though  many  of  our  men  had  en-  kept  the  door  by  ordar  of  Aniboay  HoMuVy 

tered  her  before  he  did  ;  she  had  about  thirty-  hiul  some  others  that  rose  up  to  run  away  wilB 

five  men  and  twelve  guuii:    When  this  ship  the  vessel.    Tbe  pri 


ship  the  vessel.    Tbe  prisoner  at  tliebarwaa 

fired  ufion  us,  we  hadl^aglibh  colours  flying ;  on  shore,  but  when  be  caoM  on  boards  did 

we  kept  (he  ship  for  some  time,  and  took  out  object  against  what  was  done,  or  wbal  tbcy 

of  her  what  is  set  forth  in  the  ninth  article,  were  intended  to  do:  Uiielch  tbea  at  ^'^  '   ' 


This  ship  came  from  a  Portuguese  ca&tle,  bad  bad  some  command,  hui  lloklinff  waa  the  riaaw 

been  out  about  twenty- four  hours,  and  was  leader,  and  had  tbe  majority  of  die  craw  an  kv 

bound  tor  Uayes.  side.    Pimer  and  myself  offnad  ta  ea  ta  th« 

President.  Set  up  the  Degro  boy  who  was  captain^  but  tbe  centmel,  thai  goudad  ihmi 

teiwAio  thissbipi  which  bang  miy  and  ex-  witbaawordiohisbud|WoubiBoilaiHb 
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tlOM 


Frtu  LeKlia  iMoles  be  reU,  andktfht 
evidence  say  what  he  cao  to  each  of  them. 

Art.  1.  read.— C/ijfM.  Ue  fint  arise  that 
we  took  any  thiag  out  of,  traa  a  fisoiag^boatt 
out  of  whom  we  took  tome  £ab  and  aome  aalt, 
Dear  Pamebuck,  aiid  that  which  iodacod  ma 
to  think  it  was  a  Porioigiiete  veeael,  waa,  be- 
cactse  it  was  taken  near  their  own  ahore :  but 
1  ik>  not  uoderstand  the  Portuj^CBe  langaage. 

Art,  2,  read. — Clifford,  This  was  the  acmid 
vessel  we  took,  a  hrigantioe  tliat  we  carried 
with  us  during  the  voyage,  Quelch  wasthea 
our  commander,  and 'went  oQ  board  the  said 
himself. 


vir^ 3, neadv— <^Mrif.  I rraic«%er wrillhe 
taking  of  tliia  veaseTby  Qoeleh  hiniTClf;  we 
carried  a  pilot  akMg  with  us,  who  loM  ua  tfiey 
were  Portuguese.  Jabo  Twisa,  wbabaiaoe 
dead,  was  Iba  lingviitcr^  name.  Oae  of  the 
prisooers,  wbo  waa  first  taken,  tndeittaod  a 
little  English  by  this  time,  and  then  asked  what 
was  the  reaaoB  that  wa,  beiag  English,  took 
the  Portuguese.  And  one  af  our  men,  named 
Isaac  Johnson,  the  Datebmaa,  was  wbipt,  for 
Idling  them  we  were  Eagliab. 

Art,  4,  read. — CUff&nL  1  renxmbCT  the 
taking  this  vessel  very  well,  she  waa  taken  bj 
one  oi  the  priae  Tessds;  I  saw  the  earthen- 
ware tliat  was  takea;  we  were  all  ahmg, 
during  the  capttoas,  in  sight  of  the  shore  and 
near  Moim. 

Art,  5,  read. — Clifford.  I  remember  the 
taking  of  this  boat  by  captain  <laelch ;  the 
men  tbat  we  took  were  Puitugueaa,  as  vre  were 
told  by  oar  interpreter.  I  do  not  remember 
any  of  the  vessels  we  had  yet  taken  had  co* 
lours. 

Art.  6,  read. — Ciiffard,  I  saw  the  bag  of 
noai'V,  but  cannot  tell  how  much  there  waa  of 
it.  1* he  negro  boy,  Cuffee,  waa  then  taken ; 
at  first  ha  waited  on  the  whole  ahip*s  crew, 
but  then  was  sold  at  the  mast  to  Beiyamin  Per- 
kins :  this  vessel  was  taken  by  a  tender,  widi 
about  bOL  all  white  money. 

Art.  7,  rtMiA.'^CtiJfortl.  f  mnemberthia  Tas- 
sel was  taken  by  our  tender,  near  the  island  of 
Grandee ;  I  saw  the  sugar  broogbt  on  buani 
(the  brigantine  Charles)  and  aome  of  the  goM ; 
there  waa  only  one  Dutchman  in  ttro  tressel, 
who  entered  himself  with  ns  for  the  voyage. 
But  because  the  company  voted  he  should  not 
have  a  full  share,  be  threatened,  when  became 
on  shore,  what  he  would  discover;  upon  which 
they  voted  him  to  be  pnt  on  share,  captau 
i^nelch  being  present  at  their  vata. 

Art,  8,  read. — Clifford,  I  waa  ant  in  the 
boat  that  look  this  brigantina:  I  saw  tba  hun- 
dred pound  wei|4it  of  ffold  diurt  on  board  tbe 
brigantine  Charles,  whieb  captain  Qoeleh 
abared  among  us.  There  might  be  about  fif- 
teen or  sixteen  men,  with  two  vroanen,  on  boartf 
tbe  brigantine  that  was  taken,  ^e  cana  firam 
Spirilo  8ancto,  and  waa  baond  for  Riva  de  Ja- 
nnero,  she  waa  taken  by  nor  own  amaoa,  witb 
balf  a  score  mea,  tbe  priaanar  not  m  it. 

Jrt.9,  read^-CIMM.  IwMavbamltUa 
abip  wbaa  sha  waa  lakan,  aii  aa  w»  Iha  pri« 


asnar  at  tba  bar.  It  waa  tboagbt  tbe  captain 
of  bar  was  woanded  before  we  bearded  ber; 
but  tbei«  was  aome  dispute  among  the  men, 
which  of  then  it  was  killed  him ;  captnia 
i^ndch  eammaaded  tba  brigantine  when  wo 
look  bar.  We  soak  lea  or  twelve  ban^s,  ttd 
a  pipe  of  beef  iu  ber,  and  aundrjr  other  thingi. 
I  saw  snch  an  onsiga  as  tfaot  which  was  shewn 
in  court  in  the  forenoon,  on  board  the  ili^. 
We  look  also  that  acgio  bay,  wbowasiatba 
oamt  in  the  forenaaa. 

Then  Clifford  was  set  by,  aad  Parrot,  tba 
third  witness  for  tbe  queen,  was  brougbt  in. 

Pref.  Parrot,  You  are  now  to  givo  an  a6* 
canal  to  ber  majesty  %  osmmisaioners  of  this 
ooait,  of  what  yoa  know  rehAing  to  tbe  pri* 
soner  at  tbe  bar,  bis  bemg  ji^uHty  of  what  bo  ii 
cbaiyed  with*,  in  these  Amclea  wbich  you  btYo 
boaidread. 

Fmrrot.  loan  say  nothing  as  to  tbe  nri» 
soner*s  carriage  towards  capt.  Plowman,  btit 
tbe  oabbin  door  was  bolted  unon  him,  and  I  be* 
lievo,  was  a  ooatrivod  thing  before  we  went  off 
of  tbe  huid ;  tbe  nnssner  at  the  bar  waa  not  on 
board  till  night.  Whoa  the  eaptam  was  thrown 
overboard,  then  he  took  upon  htm  tbe  com* 
mand,  and  ordered  na  Id  aail  to  sea. 

Art.  1,  read.— ^Parrel.  Wa  vrerenot  in  sight 
of  land,  but  beliere  tbe  fossel  lo  be  POrtugueaOi 
being  upon  tbe  Brasil  coast 

Art.  t,  raad.^-Panof .  I  saw  the  captain  of 
Ibis  vesMl,  which  was  a  brigantine ;  she  waa 
taken  by  tbe  little  fishing  shallop,  commanded 
by  capt.  Unelcb :  f  was  afterwards  on  board 
her,  aiMl  aaw  the  sugar  brought  on  board  the 
brigantine  Charies. 

Art,  S,  read.— Qaetf.  Do  you  remember  tho 
caption  of  this  ressel  ^^-^Purrot.  I  remember  it 
very  well ;  capt.  Quelch  was  on  board  the  vessel 
that  took  her ;  we  kept  her  two  or  three  days. 

Art.  4,  read.— (2ur<^  What  do  you  knoir 
oonceming  tbe  taking  of  this  vessel  r«-Parrof. 
I  remember  the  veawl  vrith  eartben-ware;  H 
was  an  open  vessel,  taken  in  sight  of  land. 
There  was  molamea  in  the  pels;  there  were 
men  and  women  on  board  ber,  whom  we  took 
on  board  tbe  brigantine  Charles.  We  h»t  tbo 
boat's  rudder,  sothatsheoouM  not  sail,  where* 
fore  we  took  her  in  tow ;  and  taking  oat  what 
we  bad  need  of,  we  then  sunk  her.  Captain 
QoHcb  and  I  were  in  tbe  brigaatine  that  took 
this  vessel. 

AH.  5,  read.— Qaeif .  Do  you  remember  tbo 
caption  of  this  vessd  f'^Jns.  Yea ;  I  bad  soma 
af  tbo  silk  taken  m  this  veasd;  so  much  as 
wonM  make  mo  a  pair  of  bfeecbes.  Wo  took 
all  these  prizes  atier  the  first  fishing  boat,  in 
aigbl  of  the  shore,  as  near  as  I  can  remember. 

Aft*  6,  read.— Qaeif.  as  before.-^ Psrrol.  I 
retnembtHT  this  caption ;  the  prisoner  at  tbo 
bar  waa  at  it ;  they  were  Portuguese  thst  were 
an  board.  I  was  pnt  on  boai9  that  boat  thai 
Cttibo  waa  taken  out  of;  and  otit  of  that  boat 
I  took  about  twenty  or  thirty  pounds  of  Porto- 
gal  aiaaey.  8be  bad  rioa  and  farina  bi  ber, 
which  ifa  taofc  out  Oi  berk 


S  AKm:.  Trial  o/Qipiain  John  Qndch  ani  M^rs^  [lOU 

pitMluccO,   and   two   pangraphs  were  md, 

▼iz. :  i 

«« Whitehall,  May  91.  Hie  Treaty  of  Al- 
liance, lietween  the  Emperor,  her  Majeaty,  tht 
kin^  of  Portugal,  and  the  States  General, 
which  has  been  so  long  talked  of,  waa  aigncd 
at  UsboQ  the  16lh  initant,  N.  S.  and  ia  brougfit 
hither  by  an  expresf . 

«'  Whitehall,  Jul^  J4.  Yeaterday  th*  ratifi- 
catinn  of  the  treatiea ,  lately  concluded  at  lii- 
bon  with  the  king  of  EHiringal,  passed  tba 
great  aeal.'* 
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Art,  7%  read. — Qaejl.  as  before. — Parroi. 
I  belicTe  this  was  the  briganline  we  took  at  an 
anchor  before  the  town.  1  wrut  tu  fetch  her 
myaclf ;  capt.  Quelch  went  over  with  us ;  we 
took  ibur  or  fi?e  chests  i»f'  Urasil  sugar  ;  all  the 
men  bad  ran  away,  and  left  the  bri;;:antiiie, 
only  one  man,  who  at  first  kaid  he  was  a 
Dutchman,  but  aderwards  we  found  he  was  a 
Jutlander. 

Art.  8,  read.-— Qurs^.  as  before.— Purrof. 
Quelch  did  not  takt:  ihis  WKsel ;  sht:  was  tak^n 
by  our  boat,  but  I  was  not  iu  ihir  bout  that  took 
lier.  Capt.  Qnrlcli,  the  q'urter- master,  and 
carpenter,  shared  the  hundred  pound  weight 
•f  gold  dust  aiuoug  iis. 

Art.  9,  reail. — Quat.  as  before. — Parrot. 
I  was  pieM.*:it  at  the  c.iption  ol'  this  ship  :  capt. 
Quelcb  was  the  commander  of  the  bri;;[aiitine  ; 
we  saw  the  said  shi|i  tuo  or  three  days  liefure 
we  took  her.  1  saw  the  colours,  thui  were  in 
court  to  day,  first  on  board  our  brigantiiie. 
We  took  beef,  sails,  shot,  {lowder,  four  gnus, 
and  an  hundred  piecrs  of  eight,  and  odil ;  and  a 
negro  boy,  whom  ouc  George  Norton  bought. 
The  captain  was  thrown  over- board  before  1 
came  on  board ;  he  waa  said  to  be  killed  by 
Scudamore,  our  cooper. 

Prcs.  And  was  the  prisoner  at  the  bar  cap- 
tain of  your  biigantiuo  during  all  this  time 
tliat  j'ou  took  these  several  Tcsaels  you  hafe 
nientioned  ? 

Parrot.  Yes ;  and  a  little  before  we  came 
in,  it  was  agreed  that  we  should  say,  we  took 
our  gold  out  of  a  vessel,  that  ran  ashore  about 
Port  Maranto,  but  that  the  Indians  were  first 
at  work  upon  her  ;  Anthony  Holding  first 
called  us  upon  deck  ;  Pimer  told  ine,  they  had 
torn  out  part  of  his  journal,  and  that  they  or- 
dered everyone  to  throw  over- board  whatever 
Portuguese  prints  they  hail. 

PrcM.  Pimer,  or  Clifford,  have  yon  any 
thing  further  to  offer  ? 

Ciifford.  1  saw  the  captain  take  Pimer*s 
journal  out  of  his  hands,  and  order  it  to  be  torn 
out,  and  all  Portuguese  prints  to  be  thrown  over- 
board. We  were  sll  u|K>n  the  deck,  when  it 
waa  concluded  we  shoulil  say,  we  had  taken 
the  gold  out  of  some  wreck  that  the  Indians 
bad  acquainted  us  with. 

Pimer,  J  saw  the  man  whipt,  that  told  them 
tbe  brigantiiie  belonged  to  New  England.  The 
captain  aitd  quarter  master  order^  him  to  be 
whipt;  Anthony  Holding  was  the  man  who 
wbipt  him.  I  waa  down  below  when  the 
agreement  was  made,  what  we  should  say 
when  we  came  ashore,  and  waa  abused  by 
Peterson  when  I  came  upon  deck,  because  J 
was  not  present. 

Mr.  Newton,  May  it  please  your  exetllency, 
lee.  We  shall  now  (though  there  be  no  ne- 
cessity fur  it)  prove,  that  long  before,  and  at 
the  time  that  tht^se  several  piracies,  &c.  were 
committed,  her  sacred  majesty  and  the  king 
of  Portugal  were  entered  into  a  strict  alliance. 
Ice. 

Upon  this,  two  London  Gazettes,  date«1  in 
the  montha  of  May,  and  July,  1703,  were 


Pret.  Gentlemen  of  the  queen's  coonwl, 
Have  you  now  done  on  the  queen*a  part  ? 

Quein*i  Counsel.  Yes,  sir  ;  we  Dave  goot 
through  the  course  of  the  queen's  £vuteaei 
agaiubtthe  Pribouer  at  the  bar. 

President.  Capt  Quelcb,  this  court  ia  now 
ready  to  hear  what  you  have  to  offer  for  yoa^ 
self. 

Quelch.  My  counsel  informa  mCp  that  ha 
hath  sundry  matters  of  law  to  ofler  to  yovr 
exrelleocy  uo  uiy  behalf. 

Pres.  Mr.  Meiuzies,  ifyouliavcaay  malfna 
of  law  to  ofler  in  behalf  of  the  priaoaar  at  the 
bar,  we  would  hear  it. 

Mr.  Aleinzie*.  I  have  several  matien  of  law 
to  oil't:r  iu  behalf  of  the  prisoner,  ^c  bat  b^ 
fore  1  mention  them,  1  pi-ay  that  I  may  out 
be  thuught  any  wise  to  justify  or  ^T'imiii*t 
the  horrible  crimes  that  are  charged  upoa  tka 
prisoner ;  for  they  are  such,  that  all  the  worU 
must  needs  detest  and  abhor :  But,  aa  it  ii 
equal  justice  to  acquit  tbe  iuuoceut,  aa  to 
deinn  the  guilty,  so  if  the  evitlcnce  which 
been  produced  against  the  prisoner  at  the 
do  not  auiuuut  to  make  him  guilty  of  tbe 
veral  articles  he  stands  charged 
court  must  needs  acquit  him. 

The  first  ohjectiou  J  make  to  the  evideocat 
is  what  waa  last  produced,  I  OMan  the  Ga- 
zettes. 

Mr.  Newton.  The  Gazette  ia  pubKihcd  by 
authority,  and  baa  been  oflen  alloircd  ai  gwd 
evidence. 

Pre  J.  The  atreis  of  this  matter  doca  act  it 
upon  the  alliance.  Suppose  they  were  aot  in 
alliance  with  the  crown  of  England,  jit  if 
there  was  no  war  between  the  two  crowaai  tka 
prisoner  at  the  bar,  with  his  compaay,  had 
oeen  guilty  of  piracy.  Kidd  waa  hanged  fir 
robbing  tlie  Great  Mogal. 

Mr.  Meiniiit.  But  may  it  please  jroor  cfr 
ccllency,  supjpoae  we  shouUi  brings  proof,  tM 
the  gold  dust  imported  in  the  brigantiiie  Chsrini 
and  now  shewn  in  court,  to  be  **f*"ifh  gild 
duit. 

Pr€i»  Can  you  prove  it  ? 

Mr.  Afeinaiei.  We  have  a  goldamilh  hen^ 
whom  I  tleaire  may  bo  awom. 

David  Jess  sworn,  say  a.  That  he  has  ssea  a 
great  deal  of  tbe  gold  dust  that  was  brengbl 
in  by  these  pirates,  but  hatb  not  so  miMdi  aLll 
aa  to  tell,  whether  it  be  Spaniah  or  PiiiliigiMSS 
dust,  and  believea  nobody 
one  from  the  other. 
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for  Piraei/,  Itdbbery  and  Murder, 


A.  I>.  170*. 
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Prrf.  You  iftempt  a  very  tiiu  thinpr,  for 
had  the  dust  b(*rn  diisf  in  Mexico,  vet  if  our 
frietids  have  it  in  kfepin^,  it  is  iiiracy  to  tak« 
it  Irtmi  them  Besides,  w  hat  answer  can  you 
g'ive  to  all  the  coined  |vnld  shewn  in  conrt, 
with  the  othtTthini^,  which  appear  plainly  to 
be  Portuiifiiesc  P 

Air.  Meinxics.  The  next  things,  in  point  of 
law,  that  f  uould  offer  upon  the  evidence 
against  captain  Qnelch,  is.  That  the  several 
wiinpKses  differ  very  much  as  to  the  places 
where  the  several  ve^^els  were  taken,  and  as  to 
the  number  of  persona  that  were  on  board  those 
vessels. 

r/ts.  That  difference  is  very  immaterial; 
for  it  matters  not  what  number  of  Portuguese 
there  were  on  board,  so  there  were  any.  And 
as  to  difference  of  place,  or  latitude,  two  artists 
Ttiny  differ  in  their  obfiervations  at  the  same 
time  ;  and  you  have  heard  the  reason  why  one 
of  ihc  witnesses  cannot  be  so  positive  as  to  his 
latitudes,  viz.  because  captain  Quelch  cut  out 
bis  jounial ;  but  he,  aud  all  the  rest,  are  po- 
sitive it  was  done  u|K>n  the  coast  of  Brasil,  in 
their  very  harbour,  and  in  sight  of  their  forts 
mud  castles. 

Mr.  Meingiet.  It  is  plain,  that  none  of  the 
witnesses  understami  the  Portuguese  lan- 
guafife ;  and  it  ought  to  be  Tery  positive  evi- 
dence to  take  away  a  man's  life. 

Fres.  1  believe  her  majesty's  commissioners, 
now  present,  will  think  they  have  very  ]h>- 
•itive  proof ;  however,  they  are  the  judges 
of  that. 

Mr.  Mcinziet,  Tlie  next  thing  in  point  of 
law,  that  I  wnuM  offer  in  behalf  of  captain 
Quelch,  is,  that  whereas,  in  the  last  article, 
he  is  charged  with  the  murder  of  the  Portu- 
guese captain ;  it  is  well  known  he  was  not 
the  man  that  did  the  fact.  Now,  by  the  civil 
law,  only  be  that  gives  the  stroke,  wound,  or 
the  like,  is  the  murderer :  so  says  Molloy,  in 
his  treatise  De  Jure  Maritime,  m  his  chapter 
of  piracy. 

Mr.  Newton,  But  the  same  book  says,  that 
if  the  common  law  have  jurisdiction  of  the 
cause,  all  that  are  present,  and  assisting  at  such 
a  murder,  are  principals.  Now  the  statute 
SU  lien.  8,  makes  all  piracies,  robberies  and 
murder  u|ion  the  high -seas,  triable  according 
to  the  rules  of  the  common  law,  as  if  they 
had  been  ctmimitted  npon  the  land. 

Mr.  Meinzies,  May  it  please  voar  excel- 
lency, 1  have  yet  one  thing  further  to  offer 
against  the  queen's  witnesses  in  this  matter: 
that  is.  That  they  are  not  competent  witnesses, 
having  not  had  her  majesty's  pardon. 

Mr.  Neaton,  It  has  never  been  thought 
conveuitnt  to  give  approvers  their  pardon, 
until  they  have  actually  convicted  their  ac- 
complices ;  lest,  after  their  having  their  pardon, 
tfae\  mav  refuse  it ;  although  afler  they  have 
convirtei)  those  they  approve,  their  pardon  is 
er  dcbitoju*.'itia.  This  is  the  opinion  of  my 
lord  Coke  in  h'ls  Pleas  of  the  Crown,  and  so  has 
the  urac!ice  been  siDce. 

w.  McinMki,  I  iMftbiRl  out  thiof  vort. 


may  it  please  this  honourable  couit,  to  offer  ii 
behalf  of  capt.  Uuelch,  that  is  upon  the  lata 
act  of  parliament  made  in  the  late  reign, 
which  appoints  this  honourable  court,  for  th« 
words  of  it  are,  *•  That  the  pit>ceediogs  of 
this  court,  in  examining,  trying,  and  con- 
demning pirates,  shall  lie  according  to  th« 
civil  law,  and  the  methods  and  the  rules  of  the 
Admiralty." 

Now,  by  the  civil  law,  which  is  founded 
upon  the  reason  and  custom  of  nationic,  no  ac- 
coinplice  can  be  a  witness,  lieing  equally  guilty 
with  those  he  accuses.  So  says  Wiseman, 
doctor  of  the  civil  laws,  in  his  'freatise  of  the 
Civil  Law,  chap.  8,  page  73.  And  in  the  same 
book,  touching  examining  witnesses  upon 
oath,  page  114,  and  119.  And  the  same  author 
observes,  that  among  the  Romans,  when  « 
man  was  criminally  accused,  they  were  so 
tender  of  the  lives  and  safety  of  their  people, 
that  to  convict  a  man  by  proof,  was  no  easy, 
but  a  very  difficult  thing,  &c.  The  allowing 
these  witnesses  will  be  inconsistent  with  the 
act  of  |iarliament  itself,  whereby  the  nersoos 
accused  have  not  only  the  benefit  or  cross- 
examining  the  witnesses,  but  also  of  bringing 
evidences  for  their  own  vindication ;  and  it 
may  be  thought  as  proper  to  bring  some  of 
their  own  company  for  their  clearing,  as  the 
other  evidences  for  the  accusing  them.  As  to ' 
witnesses  in  piracy,  see  Coke's  Institutes,  part 
3,  pap^  24,  35.  As  to  the  admiral's  power  of 
jurisdictiou,  Coke's  Institutes,  part  4,  page  134  ; 
and  Procecilings  On  Piracy,  page  147, 154,  and 
parts,  page  119,  192. 

Queen's  Advocate.  What  3Ir.  Meinzies  says, 
may  it  please  your  excellency,  of  the  civil  law, 
is  so  far  certain,  that  the  witnesses  in  cases  of 
piracy,  by  the  methods  of  the  civil  law,  must 
be  such  as  are  indifferent,  and  saw  the  fact 
committed,  but  no  ways  concerned  in  the  doing 
of  it :  but  this  method  of  trying  of  pirates, 
the  statute  of  Henry  8,  complains  of  as  too 
strict,  and  tending  rather  to  let  pirates  eseape, 
than  be  brought  to  justice ;  and  does  therefOTe 
perfectly  reject  it,  and  does  enact,  that  for  the 
future,  all  piracies,  &c.  committed  upon  the 
high-seas,  shall  be  tried  according  to  the  coiuie 
of  the  common  law,  as  if  they  had  been  com* 
mitted  upon  the  land. 

Now  it  is  very  well  known,  that  by  the  com* 
mon  law,  accomplices  are  many  times  admitted 
to  be  ajiprovers  against  those  that  were  pait. 
ncrs  with  them  in  their  crimes ;  and,  indeed, 
in  many  cases,  there  happens  to  be  no  other 
way  to  bring  criminals  to  their  just  punish- 
ment,  but  by  singling  out  some  of  their  com- 
pany, that  may  be  the  least  guilty,  and  make 
use  of  them  to  convict  the  rest. 

Mr  Meingiet.  I  do  not  take  mysdf  to  be 
thoroughly  answered  by  Mr.  Advocate,  as  to 
what  1  onend  in  the  last  place;  for  I  take 
the  case  of  pirates  that  may  be  tned  in  En^ 
land,  upon  the  statnto  of  Uenry  8,  to  dimr 
very  much  from  the  ctse  of  pirates  that  ere 
tried  in  the  plantations,  by  virtue  of  the  neif 
ftr,  edmill^iK  i»  the  ' 
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iccomftlicts  or  apprmicrs  may  be  aUiiMre4  m 
vitACSVs;  since  pirate*  that  are  Uted  ii|pMi 
that  statute  arc  allowMJ  a  jiirv.  jyet  iu  the  latter 
caae,  tb<iae  tliatara  trieJ  tiir  jiirlM*y  in  the  plai^ 
imiooa,  heia^  depriteil  «>f  tlie  lieiiefit  nt'a  jury, 
the  statute  Keema  to  iieM|[(D  aa  eqiiivaUfiii  bi  a 
jury,  by  directing  the  cuiiMiiisainiiers  ot  web 
courts/  to  proceed  aeeordiot;  tn  tlie  cif  U  hw, 
and  meihoil  ot'ihe  court  uCudntinihy. 

Qfutu^A  Adiocmle,  An  to  the  meUio«l  of  the 
court  of  a«hiiiralty,  it  is  now  almve  \0O  vcara 
aiiftce  iIm*  8«atuie  of  Henry  ti,  m  as  maJe ;  » 
tena  long  eooygb  to  niake  »  metliod  of'  any 
ooyrt ;  lor  ever  since  that  time  Ikath  the  court 
oi*  aiiiiiirally  pruci'edetl  in  cases  of  piracy  ac- 
ourdini^  to  tlni  rules  ol  the  eomnioo  kw.  Anift 
then,  as  to  tliat  other  pari  of  the  new  statute, 
EL'laxing  to  piracy,  that  says,  this  court  it  t» 
yrocevd  acconkng  to  ihir  civil  law  ;  with  sub- 
"H'**'""\  we  understand  it  to  be  of  thesunuaury 
way  of  |iQoe«fedinir  hy  tlie  eonsmissiooeira,  aud 
dcfrisiuff  the  iirisoner  of  a  jury ;  for  it  is  mosa 
Qgrtaiu,  that  the  late  stalaie '  at(ainsl  piracy 
dotk  streoftheu  and  establish  the  statitte  o£ 
Baury  8.  And  it  would  be  very  odd  to  sup- 
pose, that  what  ilie  first  aet  of  parliament  ia 
these  castts  had  rejected,  aud  oondenincd,  tb« 
Siethod  of  the  cijril  law,  in  the  triai  of  |iiratesv 
&e.  the  second  act  of  uarUaaeBt.  shouki  be 
Zttconcilcd  tr»  iliai  nieihoil,  to  restore  and  aat  it 
uo  in  tlie  pbintBtiona,  es|Mcially  whea  th«  titJ* 
at  the  new  aet  ia  an  aot  ^  For  the  mora  eflec- 
*  tual  Bi]|>prti3iMon  of  piracy,'  &c. 

Fret.  Caut.  U«ielclu  if  you  have  any  thing 
further  to  offer  for  yuursolf,  or  if  yau  wouhi 
crois-ezarainft  tha  witnesses^  tba  court  will 
Bear  you. 

QudJi.  I  deaire  Pimar  may  be  ashed,  whe- 
ther there  waa  any  holt  upon  the  captaiik*a 
aabbiu-door,  when  we  firat  sailed  ? 

Fimcr,  It  waa  iiMtaned  W4th.  a  outrlia-ai 

Qiudch,  Warn  I  then  on  board? 

tret.  Tha  wituasKs  hav«  anaaraeed  aa  to 
that  already. 

Q$uifJL  I  «k»ira  tbe  witnesaea  awy  be  asked, 
wJbirther  tiiey  know  the.  g^kl  dust  to  be  Portu«> 
gjuateduat? 

Fret.  This  ia  not  material,  capt.  Qualeh. 

Qfuk/u  I  dasire  Pimer  may  he  asked,  bow 
he  knows  the  tirst  prize  waa  taken  the  15th  • 
of  Noremher  P 

Piuer.  I  say  it  waa  ou  or  about  that  day ;  I 
aeLdowu  the  very  day  ia  my  journal,  but  it 
was  torn  out ;  I  cannot  uow  airaar  to  a,  day. 

Qitelck,  How  many  tua  waa  t'^  aecond 
veaael  thai  was-  taken  ? 

Frtu  CSapL  Qiudcht  thia  ia  not  craas-exar 
miBiag  the  wiineaa,  biit^  ralhar  eaaiuiniiig  him 
o?er  again :  if  you  would  aayany  thing  ta  the 
purpoae,  you  should  acquaint  this^iouit^  whare 
jpa  tooL  thoia  quautiiiesi  of  goki  dust,  and 
cwnad  gold,  those  ne|prot«i  &q.  that  ha»'a  baoi 
■hsM  to  thi»ooiirt:  if  thev  ware  takeaifrom 
thftHranch,  or  S|Miniard%  lal  ua  saeaomaoT 
thcB  hiK,.  or  aomabesidanaaoF  their  baimr  aou 
tikan. 


the  eaursr  of  the  qeeea'a  e^idenre 
eapt.  John  Qnelch,  the  priaoupr  at  the  bar; 
ami  besidee  what  hia  aecoiayliiaea  hMiie  de- 
elared  atraioat  him,  the  careimstaacee  of  ikii 
matter  are  so  many,  aa  pat  it  beyomlall  qeai- 
tion,  but  that  the  priseiier  at  the  bar  iagiiilly 
of  what  he  stands  charged  with  ;  for  upon  m 
Wiakf  we  have  seeu  tlie  king  ef  ]^rtugal*i 
eeaigii  Ayieg,  hia  coin  correoC^  hia  aenvnts,  I 
Bicaa  hia  negroes  wiitiag,  hia 
exposed  to  public  view,  inaomuc^ 
ihiak  that  we  were  in  Partugal  itaelf.  Upse 
the  whole  aiatter,  wa  muat  iMve  it  %»  her  ma- 
jesty's honourable  cttmmissionera  of  thia  esart 
to  eoosider,  whether  capt.  John  Qawlch  ia  aot 
guikv  of  the  several  piracies,  lohhcsiua^  sad 
murder,  that  ho  staada  chaiHed  witkak 

(Meied,  That  the  Ceort  bm  nlmid  ■mm- 
diataiy. 

After  an  hour's  consideration,  the  Court  vii 

opened  again. 

Prat.  Capt  John  QudcK  it  »  imsr  ai 
dayssuce  tbia  Court  firal  aat,  by  her  Mfcslv'i 
apeeial  aomBsaiul  to-  myadt;  aatil- theae  getfls- 
men  commissiouers,  before  whom  yam.  ~ 
been  indiotad  upon,  ev  ehaiged  wiMk  m 
ailiolea  ef  piracies,  nobbariea^  and 
and  yoa  have  been  beard  Ifaierenpan. 
Court  hath  weighed  and  conasdereA  the 
cvidencaa  that  have  bean  prodnead  an  bar 
jeaty  'a  behaii'  ac;rainat  you,  aud  yonr  ei 
gatiaua  for  you ;  and  upon  tha  wkah 
founil,  and  adjudj^  you  Guilty  of  tbe 
artioleaafpiracv,  rcdihery,  and  ainnirr, 
with  yeu  aro  cAarged,  ami  baire  apm 
santenee  should  be  proaoaucediagninai  jimJa 
the  same  accordingly^ 

Me^iiicr.  Make  pruebmatian  of  i 

Cryer.    All  manner  of 
mandMl  te  keep  silence  while  jnderoeat 
giving,  upou  pain  of  imprisuaaan 

And  then  SSiBntentie  vnB  pmnqiuioad  byi  thv 
President  of  the  Court,  as  the  laar  da 
caaes  of  piracy,  5ec. 

Tlicii  the  Court  ad^umed  until 
the  next  luoruing. 

Tuoiday,  June  30,  17(>f,  a.  m. 


The  Court  being  opened,  and 
made,  three  negroea,  bdoagingp  ta 
Quelcirs  company,  were  aec  ta  tlia  hHCwi» 
Cnsar  Pompoy^  Charles,  aad  Mtngm^  lud  ar- 
raifpied  upon  the  artiriea  of  piracy,  teL  ' 
said,  f  nwta/if  am  ton^it  J  and 
N«n  Guilty. 

Qure/i'i  ./liAMco^.  May  it 
oeUeney,  awl  the  rest  of  thelioDoai^ 
nuasieaers  of  thie  Goart,  the  thi«e. 
now  at  the  bar  are  of  a:  dUferaat  ooi 

it  in  true,  from  the  reat  that  hsre 

raiffned  upon  tbeae  artidea-;  but  it.  in  voy 
well  knewn,  that  the  frsi  aad  matt  flnnoaa 
piratea  that  have  been  in  the-  wuiid  asana  al 
their  onlour;.  and  negroeB«  thaapfa 
aa  capable  of  taking  awap:  ~ 
;o&BHnlMri^  iBBiiy>' 
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and  if  we  prove  that  these  fellows  have  been 
as  active  in  all  this  matter  is  the  rest  of  the 
compaoVf  we  doubt  not  but  yon  will  think, 
and  adjudge  them  equally  guilty  with  the 
others. 

Pref.  Pimer,  look  \\\wn  the  prisoners  now 
at  the  bar,  and  acquaint  the  court,  whether  they 
were  on  board  the  bri^rantine  Charles  during 
your  late  voyage,  an<l  how  they  behaved  them- 
•elves  while  they  were  on  board. 

Pinter.  (Looking  on  the  prisoners.  1  These 
three  negroes  were  on  board  during  tne  whole 
voyage,  but  were  not  active,  nor  aid  they  any 
thing  but  as  they  were  commanded  :  Ciesar- 
Pompey  and  Charles  were  the  cooks  of  the 
brigautuie,  and  sounded  the  trumpet  when 
they  were  commanded,  but  handled  no  arms ; 
neither  did  Mingo. 

Clifford  and  l^rrot  being  examined,  affirmed 
the  same  thing. 

Pimer  farther  added,  that  he  knew  Mingo 
to  have  been  capt.  Plowman's  slave,  and  that 
he  brought  him  from  Guinea. 

Mr.  John  Colmaii  informed  the  court,  also, 
that  the  other  two  negroes,  Cesar  Pompey  and 
Charles,  were  his  brother  colonel  liobbey's 
slaves :  that  they  did  not  run  away  from  their 
master,  but  were  forcibly  carried  away  by  capt 
Quelch  and  company. 

Upon  this,  the  Court  being  cleared,  in  less 
than  half  an  hour  was  opened  again,  and  the 
three  negroes  aforesaid  brought  in. 

Pfft.  Csesar- Pompey,  CiMrles,  and  Mingo, 
you  have  been  charged  with  several  articles  of 
piracy,  &c.  to  which  you  have  pleaded,  Not 
Guilty ;  this  court  has  considered  of  the  matter, 
and  fieelare  you  to  be  Not  Guilty. 

Whereupon  they  were  ordered  upon  their 
knees,  &c. 

Alter  this,  Mr.  Meinzies  moved  for  some 
farther  time  for  the  rest  of  the  prisoners ;  and 
then  the  Court  adjourned  until  three  o'clock 
afternoon. 

Tue$dayf  June  90,  3  p,  01. 

The  Court  was  opened,  and  proclamation 
made:  then  Lamliert,  Wilde,  Scudamore, 
Roach,  Perkins,  and  James,  were  set  to  the 
bar,  and  after  some  little  time  spent,  John 
Lambert,  and  Charles  James,  desired  that  they 
two  might  be  tried  by  themselves ;  upon  which 
the  C'ourt  ordered  the  rest  to  be  taken  from  the 
bar ;  and  then  the  Court  proceeded  to  examine 
the  witnesses  on  behalf  of  the  queen  against  the 
prisoners. 

Prft.  Pimer,  What  do  ^ou  know  as  to 
Lamliert's  being  concerned  m  confining  capt. 
Plowman,  and  altering  the  voyage  ? 

Pimer,  I  cannot  say  that  either  he  or  James 
were  concerne<l  in  bolting  the  cabin  door,  but 
they  were  both  on  board  when  we  came  to  sail ; 
and  theueh  they  declared  they  were  unwilling 
to  go  to  the  southward,  yet  aher  capt.  Plow- 
man's death,  there  was  a  oonsoltation  lield, 
and  both  Lambert  and  JamcH  were  at  it ;  and 
I  know  nothing  to  the  contrary ,  bat  thai  thty 
^nsented  with  tb«  msjortty, 

¥OJU  XIT. 


Court.  Please  to  let  the  Articles  be  read  to 
the  witnesses,  and  then  ask,  how  larLam- 
liert  and  James  were  concerned  io  all  or  any  of 
them. 

Art,  l,read. — IVUnetset.  Lambert  and  James 
were  on  Itoanl  when  we  took  that  vesKel,  and 
so  at  the  second  and  third,  fourth  and  fifth. 

Pres.  And  as  active  as  any  of  the  rest  f 

Wilnfues,  Yes. 

Art.  6,  read.— PTiVnrww.  They  were  both  on 
board  our  bri^antine  when  this  was  done,  and 
assisted  at  the  seventh  and  eighth  captions. 

Art.  9,  read. — Witwstes.  Larol)ert  was  on 
boanl  the  tender,  above  a  mile  off  at  that  time, 
but  James  was  one  that  Iraarded  the  ship. 

Pres,  Lambert  and  James,  would  you  ask 
the  witnesses  any  questions  ? 

Lambert.  I  was  sick  down  in  the  gun-room 
when  they  bolted  the  door  upon  the  captain, 
and  never  gave  my  consent  to  go  to  tlie  south- 
wanl.    What  I  dul,  I  was  forced  to. 

Pres.  Pimer,  did  you  ever  hear  Lambert 
protest  against  any  of  these  piratical  actions, 
or  did  he  desire  to  be  set  on  shore  ? 

Pimer.  He  did  desire  to  be  set  on  shore ; 
but  it  was  before  the  captain  went  from  Nan- 
tasket.  I  never  heard  any  of  them  manifest 
their  dislike  as  to  our  going  to  Brasil,  but  were 
as  forward  as  the  rest  were. 

Pres.  Pimer,do  you  know  whether  Lambert 
and  James  had  their  share  of  the  treasure  f 

Witneaei.  They  had  each  of  thera  their 
shares. 

Prei.  What  say  you,  James? 

James.  I  was  constrained  against  my  will  to 
go  to  sea,  and  was  deluded  by  false  pretences, 

Pres.  Pimer,  w  hat  say  you  as  to  James  ? 

Pimer.  I  cannot  say  that  he  said  anv  thing 
of  what  he  pretends, he  said,  but  thatlie  waa 
unwilling  to  pilot  the  ship,  which  1  judged 
was,  because  he  was  averse  to  the  voyage. 

Pres.  Did  you  hear  Lambert  advise  tne  cap- 
tain to  go  off  from  the  coast  of  Brasil  against 
some  known  enemy  f 

Witnesses.  No,  we  never  heard  him  give  any 
such  advice. 

Pimer.  1  have  heard  him  several  timet 
declare  himself  against  the  voyage,  but  never 
express  himself  sorrowfal  for,  or  protest  against 
any  of  the  piracies,  nor  James  neither. 

Pres.  You  have  brought  in  a  very  con- 
siderable treasure  with  you,  whereof  each  of 
you  have  had  your  shares :  whence  had  you  it? 
vVhere  are  the  French  and  Spaniards  you  took 
it  from  ? 

James.  It  was  the  commander  did  it ;  and 
we  were  not  on  board  the  vessel  that  took  the 
gold  dust.  The  reason  we  accepted  of  our 
shares  was,  because  otherwise  they  wouki  hava 
killed  us,  or  set  us  up4n  some  desolate  island, 
where  we  should  have  been  starved. 

Lambert.  I  was  only  at  the  taking  of  two  of 
the  vessels ;  and  >oii  may  he  sure  1  would 
never  have  come  home  in  the  vessel,  if  I  had 
thought  I  had  done  any  thing  amiss,  or  that  I 
should  have  beitn  arraigned  for. 

The  priioiMns  baviog  nothiog  Artbtr  to  oStry 
4A 
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the  Coart  wis  ordered  to  be  dctred,  and  in 
■ome  smell  time  after  opened  agaio,  ami  the 
prisoners  set  to  the  bar. 

Fret.  Johnl^robert,  and  Charles  Jarne*;; 
^ou  bave  here  bern  arraigned  upon  several 
articles  of  ptracj,  &c.  committeil  by  you  (with 
ethers)  upon  the  subjects  of  ber  majesty's  g^ood 
ally,  dke.  to  which  you  bare  pleaded,  Not 
Guiitv:  you  have  been  heard  thereupon,  what 

Jou  fiad  to  say  for  yourselves :  this  Court 
avinff  consiilemi  the  e\  idencc  for  the  queen 
ag^ainMt  yon,  and  your  own  allegations  for  yon, 
do  ailjufige  each  of  you  {piiltv  of  the  scvcrul 
articles  of  pirac}',  &r.  What  have  you  to  say, 
why  sentence  of  death  should  nut  be  pronounced 
•ipiiBst  you  ? 

An$w,  We  must  leave  it  to  God  and  \our 
honours :  we  are  as  innocent  as  the  cliilj  uu- 
lorn  of  tlie  thiii}fs  we  are  cliargfl  withal. 

Pret,  Hearken  to  the  sentence  of  the  Court 
•gainst  you. 

Then'Sentence  was  pronounretl  by  the  I*re- 
aident  of  the  Court,  as  the  law  directs  in  coses 
of  piracy,  &n;. 

After  this,  n<?niamin  Perkins,  William  Wihfe, 
ClirislitpluT  Sciidamorc,  and  Peter  Uoach, 
were  Net  to  the  bar. 

Onlircil,  that  Souilamore  be  tried  by  him- 
it'U',  und  the  rest  taken  trom  the  bar. 

Tlie  several  Articles  beinjf  read  to  the  wit- 
neKses,  they  all  swore,  that  Scudamore  was 
witli  thcMii  all  the  voya<^e;  that  he  \«as  very 
active  ill  every  thiiij^)  and  that  he  had  bis  share 
ol'ihei^old. 

Queen^t  Advocate,  May  it  please  your  excel - 
lencY,  we  shftll  farther  prove  asfainst  the  pri- 
soner at  the  bar,  that  he  was  the  only  man  who 
gave  the  mortal  wound  to  the  captain  of  the 
l^urtiigiiese  ship. 

Pres.  Piiner,  uhat  do  you  know  as  to  that  f 

Antn:  There  was  a  controversy  on  board  our 
brijrantine,  roncernin(;  who  it  was  that  killed 
the  enptaiii  of  the  Portui^iiesc  ship,  Scuilainore 
■ayinqf,  it  was  he,  and  another  aaid,  it  was  he 
that  did  it. 

Pra,  Set  up  the  negro  boy  who  was  taken 
in  that  ship. 

The  negro  boy  being  set  up,  was  bid  to  look 
npou  the  prisoner,  and  ^ay,  whether  it  was  he 
who  killed  his  master  ? 

And  the  interpreters  reported  to  the  Court, 
that  the  negro  boy  said,  that  w:ui  the  man  who 
killed  bis  master,  and  that  he  killed  him  wiih  a 
petard ;  that  his  master  fell  down  immediately, 
•nd  did  not  apeak  a  word. 

Pra,  W  hat  aay  you.  Sou  da  more? 

Scudamore,  I  did  not  kill  the  captain  of  the 
Portuguese  ship. 

i^ret.    W  here  is  yonr  gold  f 

Scudtimort.  I  cannot  tell :  what  I  said  upon 
my  first  examination  i^bout  it,  is  false. 

Ptrt.   Ha«e  you  ur.j  thing  farther  to  say  ? 

Scudmnorc,    No. 

^  After  this,  •  Petition  was  given  into  Court, 

-'^ned  by  eeveral  of  the  prisoocn,  vix.  William 

tie,  /olw  X>iirothy,  beuui  CaitCTi  Peter 
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Roach,  Francis  King,  John  Pitman,  RichmnI 
I^urence,  Benjamin  Perkins,  Erasmus  Peter- 
son, John  Carter,  Nicholas  Richardson,  John 
Rin^,  Jaines  Austin,  William  Joneit,  and 
Charles  King;  praying  that  they  might  wilh^ 
draw  their  several  pleas  of  not  guilty,  and  b« 
admitted  to  confess  and  plead  guilty,  hoping 
thereupon  for  the  queen's  mercy,  &c. 

Upon  which  thev  were  each  of  them  asked, 
nhether  thev  set  t!ieir  hands  to  that  petition  ? 
.Anil  they  all  severally  owned  they  Aid, 

Prcs.  Y»u  who  have  here  aubscribed  this 
petition,  must  be  told,  that  your  commander, 
and  some  others  of  your  company,  have  bad 
their  trials,  ami  are  found  guilty :  we  do  not 
takr  your  pleailing  guilty  now  to  be  any  sub- 
mission, nor  will  it  of  itself  entitle  you  to  mercy. 
This  Court  can  make  no  bargain  with  you  :  if 
any  of  you  can  l>e  distinguished,  as  being  forced 
awav,  professing  against  the  voyage,  sickness, 
or  tfic  like,  this  Court  will  consider  of  it,  to  far 
as  is  pro|ier  for  them. 

Rti;iittr,  You  must  ask  each  of  the  pri- 
soners, one  by  one,  whether  they  are  guilty, 
or  not  guilty,  of  what  they  are  cuargeil  with? 

Reguter'  How  say  you,  Richard  Lavrrencea 
are  y  on  guilty,  or  mit  guilty  ? 

Richard  LdTcrince,   Guilty. 

8u  said  Erasmus  Petersou,  John  Carter, 
Fraacis  King,  Peter  Itoach,  &c.  the  rest  oTUm 
|)etition«rs. 

After  this,  John  Miller  was  set  to  the  bar. 

And  the  queen *s  witnesses  being  examined 
about  John  Milhr,  made  oatli,  that  he  was  on 
boanl  the  hrigantiiie  Charles  during  the  Toyagei^ 
and  (lid  not  protest  against  goin*;  n|MMi  the  coast 
of  Hrasil ;  that  he  was  in  health,  and  service- 
able at  tiie  time  of  every  caution,  as  the  rsat 
were,  and  hud  his  share  of  the  gold,  Ace.  that 
was  taken. 

21Uicr  saying  he  was  sick  soma  part  of  tha 
voyage, 

W'ttnrsiet.  He  was  so,  but  was  well  again 
belmc  no  made  onr  first  caption.  (Article  4th 
read.)  He  vias  at  this  caption  well  in  heahh, 
kiid  i'ons«Miti;ig  to  it ;  so  at  the  5th  and  6th  ar* 
liclos.  and  at  the  lul^in^^  of  the  prise  in  the  7lk 
article.  (Article  Uih  read.)  He  was  then  OA 
board  the  tcMder  that  took  the  gold  veaseL 
(«Jtli  .4riicle  rc-ad.)  He  boarded  that  ship  with 
sword  and  pisiul. 

Pres.  W  hat  have  you  to  say  for  yonrself  F 
you  have  heard  what'  has  been  profcd  against 
vou. 

Miller.  I  was  at  the  taking  of  the  ship  and  a 
Imrk ;  but  did  nut  know  what  they  were^  for 
tlicy  shewed  no  cidours. 

Prts,  Pimi*r,  did  you  ever  hear  any  of 
your  company  say,  as  if  Miller  was  one  of 
Avery's  crew  f 

Pimer.  I  heard  some  of  them  say,  thsy 
heard  him  say  so  himself;  so  said  Clirord. 

Miller,    1  was  none  of  Avery's  company. 

Prti.  Set  John  Templeton  to  the  bar,  wbiek 
was  done;  and  the  qneen'a  wifneate  bcbr 
sworn,  deposed,  that  John  Templetaa  WM  m 


1098}  far  Piracy,  IMiety  and  Murder. 

IxMrJ  the  brigBDttne  ill  llieir  lale  ravage,  md  I 
tliat  he  ilid  EuiDMiniea  bear  arinB  ;  "but  htine 
not  aLove  mrtn  yem  ol'  ilt,  thev  illowed 
brm  biitbatl'n  sharv,  wliicli  his  muter  nu 
■Isu  to  liBVc :  tlmt  he  was  fur  tnn  moolht  tog, 
tber  coek  oil  buanl  the  troiltr,  bjl  Utin^  but 
bcjr,  lie  bail  na  vote  with  the  re«l  ol'  the  com- 
pany, but  wu  nrdtrrd  m  every  one ji1t;aac<l. 

Mr,  Ucaryl'rankl^a  \icinf;snma,iepmv\h, 
thallbe  [iriiioner  at  ihebar  Ha«  liissertant,  and 
that  he  put  liiiu  ua  loani  the  brlguntiiie  CliarU-s 
as  such,  ii[)un  captain  riowinaD'a request:  that 
lie  saw  bis  boy  the  Sutidsy  cTening  afler  ihv 
pirates  came  in,  and  thai  his  share  ufVohl  wuj 
ncTcr  in  his  own  Leeping:,  Ibr  that  (Tie  com- 
pany would  nut  trust^im  with  il,  but  he  re- 
wived  it  for  liim. 
Prti.  TempletoD,  irhalbaveyou  toMy? 
JtinpUlan.  1  hare  nothing  to  aay,  but  tbat 
■ny  matter  cent  me  out,  antl  |  knew  uot  wlu- 
tlier  we  were  going. 

Am)  afler  this,  William  Wliiiing  was  act  to 
the  bar,  and  charged  with  (lie  lame  article*  of 
IHracy,  8cc.  triw  thereupon  pleaded  Not  Guilty. 
Ami  Pliner  and  the  rat  of  the  witnesses 
being  esamioed  concemiiur  him,  informeil  the 
Court,  that  frum  ibe  first  time  of  ilieir  comiii" 
upon  the  coaat  of.  Braail,  until  their  cominr 
Lome,  Whiting  wai  uck,  ahd  nerer  bore  anna 
being  ullerly  uncapable  of  doing  any  Ihinir. 
frri.  HadhaaDyabare?  '  '  " 
Wiituuci.   He  had  aixleen  ounce*  allowed 
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T*»«9*l"_'*Jt™*.  "?«"'<..  ■P'l  pmclamatioB 


V  by  the  company ;  but  they  ivid  biin  it  _„ 
f".'."..''  ''"''••^.Im'oulof  their  gcnerutity 


e  esprcM  auy 


thai  they  iravt 

Pr«.    Did 
vhat  waa  done. 

Wilneaa.  No,  not  that  I  Beard ;  but  be  wea 
taken  sick  on  the  beginnmg  of  NoTOOiber,  and 
came  very  tick  aahore. 

S.  Searall,  eaq.  Whiting,  upon  hiaexamiU' 
tion,  laid  me,  that  be hadbeen acquainted  with 
cajitaio  Plowman  at  New  York,  and  that  it  va« 
out  of  rcapect  that  he  bad  for  hiio  that  he  cune 
Aither,  and  went  the  voyage. 

Mr.  William  Clark  sworn,  depoaed,  H« 
captain  Plowman  sent  for  BIr.  Cnlman  aod  him- 
■elt,  and  recommended  the  priaoner  to  them  aa 
a  person  6t  to  be  clerk,  or  arcretary  un  board  the 
aJiip,  and  to  take  an  account  of  all  (heir  affaira : 
•nd  that  capuin  PlowitMn'a  letters  to  them 
were  wnlten  by  the  prisoner ;  and  when  he 
came  ashore,  he  waa  in  a  *ery  low  omditioti : 
but  said,  when  lie  was  able,  he  would  do  them 
•II  the  serrice  he  could. 

Fimer.   1  know  of  his  writing  letters  fram 
captain  Plowman. 
^/f-    Wonld  you  aay  any  thing  jonrself, 

Whiting.  I  never  waa  in  any  action,  beinir 
«ek  all  Ibe  white  we  were  on  the  coast  irf' 
Brasil,  and  did  not  diaconr  their  pi  racy  when  I 
came  on  ahore,  because  I  wa*  then  terv  sick 
and  like  (o  die. 

The  Coart  was  ordered  fa  be  cleared,  and 
fOOi  adjwuiwd  lilt  niite  p'dock 


were  act  to  Ibe  I 

Prei.  John  Templeioo,  (hii  Court  ha*  eon- 
sidered  your  caw,  a.^fl  liave  been  very  inilol- 
Sfent  In  you  in  regar.!  of  joiir  yoiitb,  and  hare 
aitjudned  you  to  be  Nirt  Uuiliy  —And  yi>i<  also, 
HilJiam  Wbiling,  ilir  Cnurtlias  cuiisideied  of 
your  rase,  and  have  ailjiid),-eit  ynu  also  to  be 

UjKin  which  each  of  them  upon  their  kuees 
thanked  the  Court,  Stc. 

Afler  which,  ChiUlopher  Scudamore  and 
John  Miller  weye  t>et  to  ilie  bar. 

Prtt.  Scuilaroore  and  Miller,  upon  liearinif 
the  queen'ii  eiidvncei  at^inm  von,  and  yimr 
own  allcgaliwx  f.>r  youi-seli-es  ;'iliis  cuurl  <ti>th 
adjudge  you  both  to  be  <iuiltv  ol'whatyoti  liav« 
been  charged  with.  What  have  you  to  auy, 
Hliy  iciitcnte  uf  death  ^oulil  uut  iiass  airsuiit 
you? 

Scudamore.  1  had  no  hand  in  allering  the 
royagc,  nor  killing  ilie  Porlugiiese  cnptaio. 

Miller.  I  was  never  active  alter  llie  Tuvoce 
was  altered.  '^ 

Prei.  Attend  to  the  seotence  of  this  Court 
against  yon. 

Then  sententx  wai  pronounced  hy  the  Pre- 
sident of  the  Coarl,  aa  the  law  direcU  in  cases 
of  tdncy,  kc.  against  the  said  Scudaniote  and 
Hiller. 

Ordered,  That  all  the  rest  of  the  prinuncrs 
that  pirnifpil  guilty,  be  brought  to  the  bar. 
Pro.  ISl-i  seven  of  (hem  to  the  bar. 
Then  William  Wilde,  John  Duiutby,  nermis 
CartiT,  Peter  lloach,  Francis  king,  Julin  Pit- 
man, and  Uidiard  Lkwrence,  weie  ««t  to  ilia 
bar. 

Fret.  \oa,  and  each  of  you,  bate  b««n  ar- 
raigned upon  aareral  articles  of  piracv,  Slc.  to 
which  you  have  aeverally  pleaded  guilty.  What 
bare  you  to  aay,  why  aeoteDc*  ofileaih  should 


Pro.     Tbcn  attend  to  ibe  sentence. 
Then  lenteiMic  was  pronuuiiced  by  the  Pre- 
sident of  (be  Court,  as  the  taw  ilirecis  in  cases 
of  piraoy,  Sec.  against  the  said  scTCn  perauns 
last  named, 

Prci.     Set  the  rest  to  the  bar. 
Be^jsniin  Perkins,  £nunius  Peterson,  John 
Carter,  NichiJas  UiebanlMin,  John  Kin^,JaniL-s 
Austin,  William  Janes,  and  Cbark-K  King,  Hcra 
^et  t»  the  bar. 

Prei.  You,  and  erery  of  you,  hare  been 
amigned  upon  several  articlra  of  piracy,  rub- 
bery, and  murder,  unto  which  you,  and  eaofi 
i>f  yon,  did  pleail  guilty.  Wliai  have  you  to 
sny,  wliy  tenLeuee  ul  death  sliuuld  n<it  pass 
against  ynu  Ibr  the  same  ? 

Am.    We  leave  uunelres  to  Gnl  Almighty, 

Pret.    Attend  then  to  the  seuicucc. 

ThenScntence  was  pronounced  hy  (he  Pre- 
sident of  the  Court,  as  the  law  ihrecu  io  caiM 
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of  [liracy,  &c.  against  the  eight  persons  last 
named. 

Ami  then  the  prisoners  were  all  remanded 
to  prison,  and  the  officer  charged  Ui  take  great 
care  of  them. 


Trial  qfifohn  tuiehifif 


[1096 


On  Friday,  June  30,  170i,  John  Qoelch, 
Jnhu  Laiiibtrt,  i.-hristopher  Hcudamore,  John 
Blillcr,  Krasiiuis  Peterson,  and  Peter  llnach, 
were  execute<l  in  Charles  River,  between 
Broughton*8  warehouse  and  the  Point, 


An  AccovNT  of  the  Reuaviour,  and  last  dying 
SFKEciiESf  of  the  six  PiraUs  that  were 
cxeciiud  on  Charles  Hiver,  Boston  Suie, 
on  Friday,  June  30,  1704,  tiz.  Captain 
Jolm  Uuelch,  John  Lambert,  Christopher 
SScudainore,  John  Miller,  Erasmus  Peter- 
son, aud  PetiT  Roach. 

On  Friday,  the  30lh  of  June,  1704,  pursuant 
to  orders  in  the  dead  warrant,  the  aforesaid 
pirates  were  guarded  from  thi>  prison  in  Boston, 
DV  forty  musketeers,  constables  of  the  to\«n, 
the  proTOst-niarshul,  and  his  otficers,  <S:c.  whh 
two  ministers,  who  took  great  {tains  to  prepare 
thcni  for  the  List  article  (if  their  lives.  Being 
Allowed  to  walk  on  foot  through  the  town,  tu 
Kt^arlet^s  wharf,  where  the  silver  uar  being  car- 
ried liefore  them,  they  went  by  water  tu  the 
place  of  rxecution,  being  crowded  and  thronged 
on  all  sides  with  multitudes  of  spectators. 

At  the  place  uf  execution,  they  then  severally 
■poke  as  tbliows,  viz. 

1.  Captain  John  Quflch.  The  last  words  he 
•m»ke  tu  one  of  the  m'nisteni  at  his  ufoing  up 
the  stage,  were,  **  I  am  not  afraid  uf  death  ;  I 
am  not  afraid  cf  tl;e  gallows  ;  hut  I  am  afraid 
of  what  follows :  I  am  afraid  of  a  great  God, 
and  a  judgment  to  come."  But  he  atlerwanls 
8eeme«l  to  brave  it  out  too  much  against  that 
fear  :  also  when  on  the  stage,  first  he  pulled  off 
his  hat,  and  bowed  to  the  spectators,  and  not 
concerned,  nor  behaving  himself  so  much  like 
a  dying  man  as  some  would  have  done.    The 


ministers  had,  in  the  way  to  his  execution, 
much  desired  him  to  glorify  Crod  at  his  death, 
by  bearing  a  due  testimony  against  the  aim 
that  had  iuine<l  him,  and  for  the  ways  of  reli- 
gion which  he  had  much  neglected.  Yet  noir 
being  called  upon  to  sj>eak  what  he  bad  to  tay, 
it  was  hut  thus  much:  "  Gentlemen,  it  it  but 
little  I  have  to  sjieak  :  what  I  have  to  aey  ia 
this,  I  desire  to  be  informed  for  what  I  aoi 
here;  I  am  condemned  only  upon  circnm* 
stances :  I  forgive  all  the  world:  ao  the  liord 
be  merciful  to  my  soul."  When  Lambert  wai 
warning  the  spectators  to  beware  of  bad  com- 
pany, Uuelch  joining,  '*  They  should  also  take 
care  how  they  brouirht  money  into  New*£ng* 
land,  to  be  hanged  for  it." 

5.  John  Lambert.  He  appeared  much  har- 
dened, and  pleaded  much  on  his  innoceucy: 
he  desired  all  men  to  beware  of  bad  company ; 
he  seemed  in  a  great  agony  near  his  execution : 
he  called  much  and  fre()Uently  on  Christ  for 
p Anion  of  sin ;  that  God  Almighty  would  aave 
nis  inno<?ent  soul :  he  desiretl  to  foq^ve  all  the 
worlfl :  his  last  words  were,  *'  Lord  fori^ve  my 
soul !  Oh,  receive  me  into  eternity !  fileaacd 
name  of  Christ !  Receive  my  soul.'* 

3.  Chrittopher  Scudamore,  He  appeared 
veiy  penitent  since  bis  condcmnatioa  ;  was 
very  dilit;entto  improve  his  time  goin^  to,  and 
at  the  place  of  execution. 

4.  John  Miilcr.  He  seemed  much  eon- 
cerned,  and  complained  of  a  great  burden  of 
sins  to  answer  for;  expressing  often,  **  Lord! 
What  shall  I  do  to  be  save«l  ?" 

.5.  Entsmus  Petertou,  He  cried  of  injustion 
done  him ;  and  said,  **  It  is  very  hard  for  to 
many  men's  lives  to  be  taken  away  for  a  little 
gold."  He  of\en  said,  **  His  peace  waa  made 
with  Go<l ;  and  his  soul  would  be  with  God  ;" 
yet  extrente  hard  to  forgive  those,  he  sakia 
wronged  him :  he  told  the  executioner,  *•  He 
was  a  strong  man,  and  prayed  to  be  put  out  of 
misery  as  siMm  as  |K)ssible." 

6.  Feier  Roach.  He  seemed  little  eon- 
eemed,  ami  said  but  little,  or  nothing  at  all. 

Francis  King  was  also  brought  lo  the  plaet 
of  execution,  but  reprieved. 


437.  The  Trial  of  John  Tutchin,  at  the  Guildhall  of  London,  for 
a  Libel,*  entitled,  'The  Observator  :'  3  Anne,  a.  d.  1704. 


Kav.  4,  1704. 
The  Queen  against  John  Tutchri. 

London,  xs.  ThE  Infurmation  seta  forth, 
**  That  the  defendant  being  a  seditious  person, 
and  a  daily  inventor  and  publisher  of  false 
news,  and  horrible  and  false  lies  and  seditious 

*  See  1  Salk.  51.  Ld.  Uaym.  1061.  Holt, 
424.  6  l^liHl.  S68.  See,  too,  the  ntndem  trials 
for  libels  (particularly  that  of  the  dean  of  St. 
Asaph,  A.  D.  17840  ^^ud  the  atat,  dS  G.  3,  C  60 ; 
alae  a  Note  to  ? oL  8,  p.  3i, 


libels,  and  a  perpetual  disturber  of  the  peace  ef 
this  kingdom ;  and  wickedly  and  noalicioiMlj 
devising  the  government,  and  adminiatratioii  ef 
justice  under  our  lady  the  queen*  to  tradaec^ 
scandalize  and  vilify ;  and  our  said  lady  the 
queen,  her  ministers  and  officers,  to  brin^  into 
suspicion,  and  the  ill  opinion  of  her  eubfeeti  ; 
the  dOtl^  day  of  May,  in  the  first  year  of  her 
majesty's  rt>ign,  at  London,  &c.  did  fidaly,  ae- 
diliously  and  scandalously,  write,  compoee  and 
publish,  and  cause  to  be  written,  compoaed  and 
publbhed,  a  certain  false,  malidous,  eeditioai 
and  icaadalotta  libel| 
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Jar  a  Libel: 


A.  D.  170*. 


[1098 


In  which  libel  (of  and  ooncerniD^  this  kioif- 
doni,  and  the  officfrs  and  miuistere  of  the 
queen)  are  contained  (inter  alia)  as  follows: 

*'  '  No.  1 1.    Saturday,  the  SOr A  of  May^  1702. 

<^  *  At  the  same  time  we'  ^the  subjects  of 
this  kin{(dom  meaning]  *  consider  the  French 

*  kind's  success  in  his  bribery  and  comiption, 

*  Me  ought  to  lament  the  sad  state  of  our  own 

*  country '  [the  kingdom  of  Engfladd  meanin$r] 

*  \%  hich  affords  so  many  instances  of  treachery. 

*  If  wv  may  judi^  by  our  national  mincar- 

*  riaq^ei,  pf*rna|»s  no  nation  in  Europe  has  felt 

*  the  induencrs  of  French  §^ld  more  than 

*  En^^land :  and  worthy  it  is  our  greatest  la- 

*  mentation,  that  our  dear  country  '  [meaning 
this  kingdom]  *  should  be  thus  weukened  by 
'  mm  of  mercenary  principles ;   when  coun- 

*  tries  inferior  to  us  m  strength  and  riches,  are 
'  secured  from  attempts  of  this  nature  only  by 

*  the  fidelity  of  their  people.     What  is  the  rea- 

*  son  that  French  gold  has  not  affected  Holland 

*  as  wfll  as  England  ;   but  that  their  ministry 

<  is  such  as  is  entirely  in  the  interest  of  their 

*  country,  and  altogether  incorruptible  ?  They 

*  prefer  men  that  are  knowing  in  their  posts.. 

*  and  are  active  in  business:  when,  in  Eng- 
'  land,  we  find  out  offices  for  men,  not  men  tor 
*■  offices.    And  a  title  of  honour  gives  a  man  a 

*  title  to  a  great  employment  he  is  alto^lher 
*■  ijjfnorant  of.  By  this,  and  by  preferriitg  of 
'  men  by  interest  and  favour,  has  the  excise, 

*  the  customs,  and  other  branches  of  the  reve- 

*  nue  intolerably  sunk  :  and  by  this  means  has 
'  the  navy  of  England,  our  chief  support,  been 

*  hitherto  perfectly  bewitched.  And  can  Lewis 
'  spend  his  money  better,  than  in  getting  men 

*  into  ofllces  in  England,  who  are  either  false, 

*  or  ignorant  in  the  business,  or  are  his  friends  V 

"  <  No.  23.   Saturday,  the  Uth  of  July,  1708.* 

«  That  the  defendant  afterwards,  the  11th  of 
July  following,  another  false,  malicious,  sedi- 
tious, and  pernicious  libel,  entituled,  The  Ob- 
servator,  fandy,  maliciously  and  seditiously,  did 
write,  comoose  and  publish,  and  caused  to  be 
written  and  published :  in  which  libel  (of  and 
concerning  the  government  of  this  kingdom, 
and  tlie  |M)wer  of  the  people  of  this  kingdom) 
are  contained  (inter  alia)  as  follows : 

**  *  And  this  is  a  prerogative  of  singular  ad- 

*  vantage  to  the  people  of  England ;   in  that 

*  their  representatives  are  the  judges  of  the 

<  mal  administration  of  their  governors ;    that 

*  they  can  call  them  in  question  for  the  same, 

*  and  can  appoint  such  to  wear  the  crown ' 
[meaning  the  crown  of  this  kingdom]  *  who 

*  are  fittest  for  government :   which  they  have 

*  olWn  done,  and  indeed  which  is  the  privilege 
'  of  all  free  |»eople,  who  are  authorised  by  the 

*  lawa  of  God  and  naturv,  Co  chuse  their  own 

*  governors.* 

'*  *  No.  19.   Saturday,  the  19th  rfJune,  1703.* 

*'  That  the  defendant  afterwards,  the  19th  of 
June,  in  the  2nd  yemr  of  the  queen,  did  write 
•nd  puUisb,  nd  tmmoA  t»  be  written  and  pub-  I 


lished,  another  false,  scandalous,  and  seditious 
Hbel,  entituled,  The  Observator.  In  which 
said  libel  (of  and  concerning  the  royal  navy  of 
this  kingdom,  and  the  government  of  the  said 
navy)  are  contained  (inter  alia)  as  follows : 

*  Take  one  time  with  another,  the  mismanage- 
'  ments  of  the  navy  '  [meaning  the  royal  navy 
of  this  kiutrdom]  '  have  been  a  greater  tax  od 

*  the  merchants,  than  the  duties  raised  by  par- 

*  hament :  we.  never  had  a  better  navy,  but  the 

*  wisdom  of  the  managers  thereof  is  like  a  hot- 
'  tomless  pit,  |>ast  firfding  out.' 

*< «  No.  20.  Wednetday,  the  \6th  of  June,  1703.' 

**  That  the  defendant  afterguards,  the  16th 
day  of  the  said  June,  did  write  and  publish,  and 
caused  to  be  written  and  published,  another 
false,  scandalous  and  seditious  libel,  entituled^ 
The  Observator.  In  which  was  contained  (in- 
ter aha,  of  the  said  royal  navy,  and  the  ofiicers 
of  the  said  navy)  as  follows :    *  What  avails  it 

*  a  man  of  learning  and  parts,  to  qualify  bim- 

*  self  for  the  service  of   his  country  on  the 

*  ocean  ?  If  he  haskmrnleilgeenouufli  to  advise 

*  Neptune  himself,  if  he  has  no  interest,  he 

*  shall  have  no  preferment.  How  much  does 
'  it  look  to  our  nation's  disadvantage,  to  have 

*  men  in  eminent  stations  in  the  navy,  who 

*  have  not  so  much  as  an   idea,  a  notion,  a 

*  thought  of  naval  affairs  ?  To  have  men  to 
'  superintend  the  building  of  our  floating  castles^ 

*  who  know  not  the  nature  of  any  part  of  the 

*  management  ?  To  have  men  employed  in 
'  the  victualling,  who  qualify  themselves  for 

*  that  post  by  learninvr  to  write  their  names, 
'  which  is  indeed  a  post  for  a  philosopher  bred 

*  to  the  sea  ?' 

"  *  No.  97.    Saturday,  the  10/A  of  July,  1703.' 

"  That  the  defendant  afterwards,  the  10th  of 
July  following,  did  write  and  publish,  and 
cause  to  be  written  and  puldished,  another 
false,  scandalous  and  defamatory  libel,  enti- 
tuled, The  Observator.  In  which  are  con- 
tained (inter  alia,  of  one  Daniel  de  Foe,  who 
was  indicted  the  24th  of  February,  in  the  first 
year  of  the  queen,  before  thejusticesof  Oyer 
and  Terminer  at  the  Old  Bailey,  London :  and 
in  July  following,  was  convicted  upon  his  owu 
confession,  for  ci)m|K)siiig  and  publishing  a  se- 
ditious libel,  entituled.  The  Shortest  Way  with 
the  Dissenters,  or  Proposals  for  the  Eiiablisb- 
ment  of  the  Church,  and  of  the  iiidgment 
against  him  to  pay  a  fine  of  200  marks,  and  to 
stand  three  times'in  the  pillory,  and  to  find  se- 
curity for  his  good  behaviour  for  seven  years) 
as  follows :  *  Countryman.  Tnily,  master  Ob- 
'  servator,  I  have  no  very  good  news  for  you : 

*  Mr.  Daniel  de  Foe  has  pleaded  guilty  to  the 

*  indictment  against  him,  for  writing  and  ptib- 
'  lishing.  The  Shortest  Way  with  the  Dis- 

*  senters ;  and  he  is  sentenced  to  stand  three 

*  times  in  the  pilkM-y,  to  pay  a  fine  of  200 

*  marks,  and  to  find  security  for  his  good  beha- 
<  viour  for  seven  years.~06ffrr.    The  Court 

*  cotdd  do  no  otherwise  than  convict  him,  npon 
*hif  pleading  gtiilty;    habcmus  coi^entim 
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revjvi,  is  very  often  the  voice  of  courts  of  ja- 
flicatiire,  it  is  the  case  of  judges  and  juries :  if 
Danic)  de  Foe  was  in  exnectatioo  of  Cole- 
Dian's  block  box,  he  lias  found  a  pillory  in- 
stead of  it.  I  do  not  trouble  my  bead  about 
the  custom  of  ^it  \ng  the  pillorv  to  authors, 
which  is  the  punishment  nf  Iw1(ers.*  You 
talked  just  now  of  turning  author,  have  a  care 
of  your  caudle ;  you  sec  which  is  the  Shortest 
Way  with  Authors ;  you  must  all  enter  your- 
selves into  the  re^ment  of  colonel  Foe:  the 
law  of  England  directs,  that  no  man  shall  be 
fined  ultra  Uncmtntum  ;  and  1  make  no 
question,  but  the  Justice  of  the  court  has  fined 
Mr.  Foe  answerable  to  his  tstatc :  liis  secu* 
nty  for  his  good  behaviour  for  seven  years, 
witliout  doubt,  was  rationally  considertfil,  as 
to  the  legality  thereof.  For  my  part,  1  am 
only  acquainted  with  old  laws  of  England, 
the  ancient  birthrights  and  immunities  of 
EngliUiuien :  this  J  take  to  be  the  foundation 
of  new  laws.' 

•«  *  Ab.  17.    Saturday y  the  30/A  of  May^  1704.' 

*'  That  the  defendant  afterwards,  the  20tli  of 
Blay  last,  did  write  and  pulUish,  aii'l  Ciiu.ie  to 
be  written  and  published,  anolh«»r  false, scanda- 
lous and  scdiUous  libel,  entitulfd.  The  i>b- 
•crvutor.  Jn  which  arc  contained  (of  and  con- 
cemiiig  the  defendant,  and  ii  pro>ecntion  to  be 
had  ajg^iiinst  him  for  divers  M'ditious  libeli  by 
liim,  before  that  tinte,  compOKed  and  publihhe<r) 
as  follows  :    *  Cuuutri^m.    Master  Obiter fator, 

*  lliere  is  another  plot  against  yon,'  [meaning 
the  defendant.]     *  Observ.  Pritiipe,  man,  there 

*  is  a  plot  against  the  tpieen,  and  tlie  whole  na- 

*  tion  ;   is  it  any  wonder  then,  that  there  are 

*  plots  against  uie?    The  high- fiiers  are  now 

*  plotting  against  every  honest  man  in  England. 
'  J  will  tell  you  more  of  it,  tlie  next  time  we 

*  meet.     Count ryni.  J  fancy  some  sort  of  peo- 

*  pie  plot  against  ynu,  because  you  endeavour 

*  to  countermine  their  plots  against  the  queen 

*  and  nation.     Observ.  Vou  are  right  enough  ; 

*  but  that  ahull  nut  binder  me  from  detecthig 
^  their  designs,  and  from  opening  tlie  people's 

*  eyes :  but  prithee,  what  plot  is  this  f     Coun- 

*  trj/m.    Why,  Sir,  it  b  a  plot  preparatory  to 

*  voiu*  trial ;  and  if  they  cannot  efiect  this  plot, 

*  I  sup|iose  you  will  never  be  tried.  They  in- 
^  sinuate  into  the  citiieos  of  London,  tliat  you 

*  have  lately  written  very  scandalously,  piali- 
*ciously  and  treasonably,  and  1  do  not  know 

*  how  many  other  lies,  against  them  the  said 
'  citi^ns ;  and  by  this  means  they  are  nl^inded 
'  to  set  your  jurors  against  you.     OLterv,  This 

*  is  likely  enough ;   they  will  leave  no  stone 

*  unturned,  to  suppress  the  truth.     J  under- 

*  stand,  1  sbould  have  been  urusecuted  by  bill 

*  the  last  sessions,  but  that  the  high-fliers  did 

*  not  like  the  jury  ;   nay,  they  sa^  they  do  sol 

*  like  the  two  tuerifis,  because  tney  will  not 

*  paok  juries  to  find  innocent  men  guilty.'    To 

*  See  Stat.  61  U.  3,  Aisisa  Panis  et  Cere- 
TisuB ;  pnd  Jlr,  fifiQDgtqp**  ObfcnratMPi 
thfreoB 
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the  diatHrbanoe  of  the  peteeof  tbis  fciiigidoin,tp 
th«  great  scandal  of  the  queea  and  her  govern- 
ment, and  against  the  peace  of  the  qiieeot  te 
crown  and  oigmty,  &c."        ** 

Proclamatioo  was  made  for  all  pcte^ni  ti 
attend.— Then  the  Jury  waa  cmlfed.— Johp 
Cooper,  Thomas  Briscoe,  Alexander  PoUkig. 
ton. 

Edward  Pinfold  being  called,  desired  to  tp 
excused. 

Pinfold.  My  lord,  f  desire  I  ma^  be  es- 
cosed.  I  do  not  know  Mr.  Tulcfain,  for  I  nerw 
saw  him  in  my  life ;  but  I  have  read  his  Ob- 
scrvators,  and  nave  several  times  publidy  dis- 
allowed them ;  and  therefore  some  may  thiak 
I  am  prejudiced  against  him. 

Jtt.Uen.  (Sir  £.  Northey.)  The  qocs&f 
is  only,  whether  he  was  the  author  of  tbop 
papers  ?  For  that  is  the  matter  to  be  tried. 

Pinfold.  I  do  not  know  that. 

BIr.  Mountague.  But,  my  loni,  there  mtj 
be  something  more  in  it,  for  he  puhlidy  dis- 
allowed his  papers. 

Li.  C.  J.  bolt.  You  mast  not  be  enond 
unless  the  queen's  counsel  will. 

Mr.  Mountague.  31  y  lord,  wechaUengelHi 
on  behalf  of  the  defendant. 

Att.  Gen.  Shew  your  cause. 

Mr.  MountoMue,  My  lord,  our  ceme  is,  th|l 
he  himself  looks  upon  binkself  as  not  ioA^ 
ferent. 

L.  C.  J.  He  says,  he  has  read  ■ome  of  hii 
papers  and  has  publicly  condeamed  them,  ibit 
he  did  not  approve  of  the  matter  C90ntahied  il 
them,  but  he  does  not  know  the  author. 

Mr.  IVhitaktr.  But  he  said  he  did  not  dookt 
but  he  was  the  author  of  them. 

Scrj.  Darnel.  He  is  the  fitter  man  for  a  jury. 

Sir  T.  P$wis.  He  does  not  say  he  has  d» 
approved  all  the  papers  he  has  read,  and  itniy 
be  those  were  not  the  papera  now  in  questini 

Mr.  Mountague.  My  lord,  the  matter  «s 
are  contending  for,  is,  that  one  that  is  not  alto- 
gether an  indifferent  person  abooldnotbaM 
the jury. 

Att.  Ceil,  The  question  is  not  whether  tbt 
papers  are  criminal,  but  whether  the  defendui 
IS  the  author  of  tlie  papers;  and  if  thbni* 
tleman  knows  him  to  be  the  author  of  tfiiai 
he  is  proper  lo  be  on  the  jury :  For  the  juij  m 
by  law  to  be  of  the  neighbuurhood  of  the  phd 
where  the  fact  is  alleged  to  be  done,  hsoMi 
they  are  presumed  to  know  what  ia  done  tipt- 
And  if  thia  be  a  cause  of  challenge,  yen  ii^ 
challenge  all  people,  and  so  there  ooold  htm 
trial. 

JL  C.  J.  He  cannot  be  eballcngndy  vhfl 
be  had  given  hui  verdict  before. 

Soi.  Gen,  (Sir  8.  Harcourt.}  Mj  kri.«t 
can  have  no  jury  in  this  way  tlicy  .aije  ja(f> 
A  juryman  is  not  to  be  asked  what  hiii  o^taia 
of  the  cause  is ;  what  he  will  nriunlarily  Si^ 
he  maT^  and  if  npon  what  he  aays 

"     he  is  "  " 
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Mr.  Mountague.  Surely,  my  lord,  he  is  not 
00  indiflbrent  as  ho  ou||[ht  to  be.  He  tayi  he 
has  already  declared  his  opinion  pablidy  con- 
cemiimf  Mr.  Tutchin*s  papers. 

Pinfold.  My  lord,  1  know  not  well  what  he 
is  in(lk*ted  for,  but  it  may  be  they  are  those 
papers  that  1  hare  ffiven  my  opinion  of. 

An,  Gen.  I  behere  no  man  that  has  read 
tlicin,  but  has  j^iven  his  opinion  of  them  one 
way  or  other ;  but  that  is  not  a  sufficient  canse 
of  rhallrnjje.      » 

Mr.  Whituker.  Mr.  Attorney,  I  hvfie  yon 
will  not  contend  for  one  juryman. 

Att.  Gen.  He  says,  Ke  knows  not  what 
papers  lie  was  indicted  for ;  he  says  only  that 
he  lias  read  some  of  his  papers,  and  has  de- 
clared his  dislike  of  them. 

L.  C.  J.  Draw  no  your  chaDenge  in  ibrm, 
and  it  shall  be  consioered. 

Att.  Gen.  If  these  gentlemen  think  there  is 
nothiDc:  in  it,  what  need  they  put  us  to  this 
tmnlile  ? 

31  r.  Mountagve.  Indeed  I  beliere  there  Is 
sometliing^  more  than  ordinary  in  it,  for  I  ob- 
ject (»nly  to  what  he  himself  has  said. 

L.  C.  J.  I  will  have  it  done,  that  it  may  re- 
main a  decision  in  perjaetuam  rei  memoriam. 
But  if  you  that  are  for  the  defendant  will  ware 
it,  you  may. 

5lr.  Mountaptc.  My  lord,  we  must  innst  on 
it ;  they  have  jurymen  enough. 

Sol.  Gen.  ne  cannot  tellwhether  we  hare 
or  no,  for  you  may  challenge  tliem  all,  as  well 
as  this  man. 

Mr.  Mountague.  No,  1  will  challenge  no- 
body besides;  and  I  challenged  him,  only  he- 
CAiise  he  meotioued  himself  as  not  an  indiffe- 
rent person. 

iif)i.  Gen.  Is  it  a  principal  challenge,  or  to 
the  favour  ? 

L.  C.  J.  A  principal  challenge,  if  any. 

Si}l.  Gen.  lie  cannot  challenge  to  the  favour 
in  eu!;e  of  the  crown. 

L.  C.  J.  lie  makes  it  as  a  principal  chal- 
lensje;  which  must  be  determined,  and  you 
shall  have  my  judgment  when  drawn  up ;  it 
must  he  a  principal  challenge  or  nothing ;  for 
ttiere  can  be  no  challenge  to  favour  in  the  case 
of  the  crown.* 

Att.  Gen.  My  lord,  we  are  not  willing  to 
put  you  to  this  trouble,  we  will  leave  it  to  Mr. 
I'infold  himself. 

X.  C.  J.  Then  ask  Mr.  PinfoUL 

Att.  Gen.  Mr.  PiufoM,  do  yon  know  who  is 
the  author  of  the  papers  ? 

Pinfold,  I  know  nothing  of  it  bat  what  is 
commonly  reported.  I  know  not  Mr.  Tntcbin 
iff  see  him ;  I  have  read  his  writings. 

Att.  Gem,  My  lord,  we  leave  it  to  the  jury- 
man himself. 

Pinfold.  My  k>rd,  I  desire  to  be  ezeused. 

Att,  Gen,  Then  we  excuse  yon. 

Then  the  persons  foltowing  were  sworn  on 
the  jury ;  John  Cooper,  Thomss  Briscoe,  Alex- 

*  See  Leach's/Hawk.  PI.  Cr.  botk  9,  c.  43, 
0. 99. 
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•nder  PolKngton,  James  Dod,  Isaac  Bennef, 
Robert  Fotherby,Mark  Proctor,  William  Grub. 
James  Lund,  John  Baker,  Thomas  Allen,  Jas* 
per  Waters. 

Then  Proclamation  for  Information  belnj* 
made,  the  Court  proceeded. 

Serj.  Weld,  This  is  an  Information  against 
John  Tutohin:  The  Information  sets  forth« 
That  he  being  a  seditious  person,  and  a  daily 
inventer  and  publisher  of  lies,  and  maliciously 
desiring  to  asperse  the  government,  and  tha 
admmistration  of  it,  has  composed  and  pub- 
lished several  malicious  and  scandalous  libels  ; 
some  of  them  are  relating  to  the  government, 
some  to  the  pariiamcnt,  some  to  me  courts  of 
justice,  other  of  them  to  the  ministry.  I  shall 
not  now  take  up  your  time  in  opening  the 
words  at  large,  because  they  are  very  long, 
and  for  that  ^ou  will  have  them  read  to  you, 
when  the  witnesses  come  to  prove  them.  He 
hath  pleaded,  Not  Guilty. 

Att,  Gen,  You  must  recite  the  words  of  the 
charge.     » 

Serj.  Weld,  The  chaige  is  very  long^.  The 
information  sets  Ibrth,  that  he  did  write,  and 
compose,  and  publish  a  false  and  scandalous 
libel,  called  The  Ohservator,  of  and  concerning 
tbe  government.  This  is  laid  to  be  on  Saturday 
the  SOtli  of  May,  1702.  And  the  words  therein 
charged  against  him  are  these :  *  At  the  same 
'  time,  we,  the  subjects  of  England  considering 
the  success  of  the  French  king,  iu  his  bribery 
and  corruption,  ought  to  lament  the  sad 
state  of  our  own'  country,  which  affords  so 
many  instances  of  trcacher3\  If  we  may 
judge  by  our  national  miscarriages,  perhaps 
no  nation  in  Europe  has  felt  the  influences 
of  French  goltl,  more  than  England ;  and 
worthy  it  is  our  greatest  lamentation,  that  our 
dear  country  should  he  thus  weakened  by 
men  of  mercenary  principles,  when  coun- 
tries inferior  to  us  in  strength  and  riches  are 
secured  from  attempts  of  this  nature,  only  by 
the  fidelity  of  their  people.  What  is  the 
reason  that  French  gold  has  not  affected 
Holland,  as  well  as  England  ;  but  that  their 
ministry  is  such,  as  is  entirely  in  the  interest 
of  their  country,  and  altogether  incorruptible? 
They  prefer  men  that  are  knowing  in  their 
posts,  and  are  active  in  business.  When 
m  England  we  find  offices  for  men,  not  men 
for  offices ;  and  a  title  of  honoar  gives  a  man 
a  title  to  a  great  employment  be  is  altogether 
ignorant  of.  By  this,  and  by  preferriug  of 
men  by  interest  and  ftiveur,  has  the  excise, 
the  customs,  and  other  branches  of  the  re- 
renne,  intolerabiT  sunk ;  and  bv  this  means 
has  the  navy  of  England,  our  chief  support, 
been  hitherto  perfectly  bewitehed :  And  can 
Lewu  spend  his  monev  better,  than  in  getting 
men  into  officet  in  jfngland,  who  are  either 
false  or  ignorant  in  the  business,  or  are  his 
fiModsP*  And  the  Information  further  sets 
forth,  that  on  Saturday  the  11th  of  July,  170S, 
he  published  another  libel,  called  The  Ohser- 
vator;  iawhicjt  an  ih«e  words:  *And  this 


1103] 


S  ANNE. 


Trial  nfJoin  Tuichiiif 


lim 


*  is  a  prerogfsitire  of  hinifular  aifrantan^e  to  tbe 

*  pe*i}iie  ut'  Eii'^lanil,  in  that  their  reprcsen- 
■  tativpft  are  the  JihIi^'s  of  rhe  male- ad  minis- 

*  tration  of  their  provcmors  ;  tliat  they  can  call 

*  then)  in  question  for  the  sante,  an  J  can  ap- 

*  point  such  to  wear  the  crown,  who  are  fitie.st 

*  for  i^rrrnment :  Which  they  hare  often  ilonc, 

*  anil  inileeil  %vhich  is  the  privile^j^e  uf  all  free  I 

*  people,  who  arc  authorized  by  the  laws  of ; 
'  Goil  antl  nature  tochuse  their  own  i^vernors.' 
It  further  sets  forth,  that  June  1'2,  1703,  he 
puhlisheil  another  liM,  called  The  Obserrator; 
111  which  are  these  words,  *■  Take  one  time  with 

*  anothert  the  mismanagements  of  the  navy 

*  have  iKsen  a  cfreater  tax  on  the  merchants, 

*  than  the  duties  raised  by  parliament.  We 
'  never  had  a  better  navy  ;  hut  the  wisilom  of 

*  the  mananfcrs  thereof  is  like  a  bottomless  nil, 
'past  finilinf;  out.*  The  Information  further 
cuarGfi'th,  tiiat  on  the  16ih  of  June,  1703,  he 
published  another  IiIk;!,  called  The  Obserrator ; 
ID  whti'b  were  these  words:  *  What  avails  it  a 

*  man  of  leamiug  and  parts,  to  qualify  himself 

*  for  the  service  of  his  country  on  the  ocesn  ? 
'If  he  has  knowletlge  enoucrli  to  advise  Nep- 

*  tune  himself,  if  be  has  no  interest,  he  shall 
'  have  no  preferment.      How  much  duos  it 

*  look  to  our  nation*s  disadvantai^e,  to  have 

*  men  in  eminent  stations  in  the  navy,  who 

*  have  not  so  much  as  an  idea,  a  notion,  a 

*  thought  of  naval  affairs  ?  To   have  luen  to 

*  superintend    the    building   of  our    floating 

*  castles,  who  know  not  the  nature  of  any  one 

*  part  of  the  management  ?  To  have  men  em- 

*  ployed  in  the  victualling,  to  qualify  them- 

*  selves  for  that  post  by  learning  to  write  their 

*  names,  which  is  indeed  a  post  torn  philosopher 

*  bred  to  theses?'  It  is  farther  set  forth  in 
the  Information,  that  on  the  luth  of  July,  1703, 
he  published  another  libel,  whrrein,  amun^^ 
other  things,  are  these  words  relating  to  Daniel 
De  Foe.  '  Countrjfm.    Truly,  master  Obsi-r- 

rator,  I  have  no  very  good  news  for  yon. 
Mr.  Daniel  De  Foe  has  pleaded  guilty  to*  the 
Indictment  against  him,  fur  writinsr&ud  pub- 
lishing the  Shortest  Way  with  the  Dissenters ; 
and  he  is  sentenced  to  stand  three  times  in  the 
pillory,  to  pay  a  fine  of  900  marko,  and  to 
find  security  ior  his  good  L^haviour  for  seven 
years.  Oburo,  The  court  could  do  no  othcr- 
wis«  than  convict  him,  upon  his  pleading 
Guilty ;  habemus  confitentem  reum  is  very 
of^en  the  voice  of  courts  of  Judiirainre ;  it  is 
the  ease  of  the  judges  and  juries:  If  Daniel 
De  Foe  was  in  expectation  of  Coleman's 
black  box,  be  has  found  a  pillory  instead  of  it. 
I  don't  trouble  my  head  almut  the  custom  of 
giving  the  pillory  to  authors,  which  is  ihe  ! 
punishment  of  Imkcrs.  You  talke<l  just  now  ' 
of  turning  author,  have  a  c<ire  of  your  candle  \ 
you  see  which  is  the  shorest  way  with  an- 
thorst  You  must  all  enter  yourselves  into  the 
regiment  of  colonel  De  Foe.  The  law  of  Eng-- 
land  directs,  that  no  man  shall  be  fined  tf//ra 
tenementum  ;  and  I  make  no  question,  hut  the 
jtMticc  of  the  court  has  fined  Mr.  Foe  unswer- 
«bUtohis«f»to:  11  is  security  for  his  good  be- 


*  haviour  for  seven  yean,  without  doubt, 

'  rationally  considered,  as  to  the  le^litv  thereof. 

*  For  m V  irart,  1  am  only  acquainted  with  oU 

*  laws  of  England,  the  ancient  birtliri^hts  and 

*  immunities  of  Englishmen :  This   I  tmke  is 

*  be  the  foundation  of  new  laws.'  And  thatti 
Katurday,  May  20,  1704,  he  published  an- 
other libel,  called  The  Obserrator;  whereia, 
among  other  things,  are  these  words :  *  Country* 

*  man.  Master  Obsenator,  there  is  another 
'  plot  airainst  you.     Ofs,  Prithee,  man,  there t< 

*  a  ph»t  against  the  queen  and  the  whole  nalioa ; 

*  is  it  any  wonder  that  there  are  plots  agiiMt 

*  me .'  The  high -flyers  are  now  plotlinfp  agaiart 

<  every  honest  man  in  England.     I    will  irl 

*  you  more  of  it  the  next  time  we  meet.    Comm- 

*  tryiH.  I  fancy  some  sort  of  people  plot  againt 

*  you,  because  you  eudeavoizr  to  coiintcrouce 

<  their   plots  against  the  queen   and  natioQ. 

*  Obt.  You  are  right  enougn  ;  but   that  sUI 

<  not  hinder  me  froui  detecting  tlieir  desiiro^,  mi 

*  from  opening  the  people's  eyes :  But,  pritbee, 
«  what  plot  is  this  ?  Counirym.  Why,  Sir.  ilif 

*  a  plot  preiiaratory  to  your  trial ;  and  if  iher 

*  cannot  effect  this  plot,  I  suppose  you  vib 

*  never  be  trieil.  They  insinuate  into  the dlizeoi 

*  of  London,  that  you  have  lately  written  verj 

*  scandalously,   maliciously   and    treasonaUji 

*  and  I  do  not  know  how  many  other  fo 
'  against  them  the  said  citizens ;  and  by  tlM 
'  means,  they  are  minded  to  set  your  jimns 

*  airainst  you.    Obi,  This  is  likely  enoa^h: 

*  1*hey  wifl  leave  no  stone  untumeil,  tosuppica 

*  the  iVuth.     1  umlerstand,  I  should  have  beci 

*  prosecuted  by  the  bill  the  last  sessions,  brt 

*  that  the  high  flyers  did  not  like  the  jory. 

*  Nay,  they  say  they  don't  like  tbe  two  sbenf&i  ^^ 

*  because  tney  won't  pack  juries,  to  find  inno- 
*•  cent  men  guilty.'  The  Uefendant  bv 
pleaded,  Not  CJuihy :  But  if  we  prove  the 
Charge,  I  doubt  not  bat  you  will  find  hia 
Guilty. 

Sir  T.  Povis,  My  loni,  I  am  of  couBsd  with 
her  majesty.    This  Information  is  hroogbtsi 
the  behalf  of  the  queen,  against  Mr.  Tutchia. 
I  shall  nut  long  entertain  you  about  it,  bceiaw 
the  matter  is  short.    The  charge  is,  tbal  he 
has  publishinl  several  libela,  senodalous  vd 
seditious,  reflecting  on  the  govemmeot,  vd 
the  administration  of  it,  in   many  instaaai 
given  at  large.     I  think  the  papers  are  six  is 
numlier ;  aud  by  and  by  you  will  hare  then 
more    particularly  helhre    you.      1    pressoK, 
there  outrht  to  be  made  a  dtfTerence  benscoi 
a  just  liiierty  and  licentinusnesa.     This  inftf* 
mation  is  brought,  that  men  may  be  wamei 
The  pica  he  has  made  is,  that  he  is  Not  Gail^* 
Th(^  matter  we  are  to  prove  is,  that  he  wasW 
person  that  did  write  and  compose  these  papoi^  ' 
and  did  publish  them,  or  cauae  them  to  ki 
done.    My  lord,  we  shall  cal'  onr  witnr«n:  | 
and  notwithstanding  what  yon  have  heaid  ^  •* 
late  from  the  defendant,  relating^  to  tlm  trii^ . 
I  do  not  doubt  hut  there  will  be  all  JasUi . 
done.     I  am  sure,  on  oinr  side,  nothing  d* ' 
is  intended.    And  I  donbc  BM,  bat  jf  we  m>Vf 

I 


1105J 


Jar  a  Libel. 


A.  D.  1704. 


[1106 


that  he  did  puUtth  these  papers,  the  jury  will 
iiod  him  Guihy. 

Att,  Gen.  My  lord,  the  infortnation  is  laid 
afrainst  Mr.  Tutchin,  timr  a  lew  of  hit  ObKerralors 
of  the  many  he  has  writ ;  sometimes  two,  some- 
times  three  in  a  week.  J  t  is  a  great  while  that 
he  has  dooe  it ;  and  it  has  been  the  great  in- 
ilolgcnoe  of  the  goYeroment,  that  he  has  nut 
been  prosecuted  before.  He  has  been  taken 
notice  of  by  the  House  of  Commons,  and  been 
before  the*  secretary  of  state ;  where  he  has 
been  admonished  to  take  care  of  what  he 
should  write :  but  he  woukl  not  take  warning. 
And  now  he  is  to  be  tried  for  some  of  his 
papers  ;  wherein  it  wiO  appear,  that  he  has 
taken  the  greatest  liberty,  1  belie?e,  that  ever 
man  took.  Libels  used  to  come  out  by  stealth, 
and  in  the  dark;  but  these  have  been  pub- 
lished openly,  with  all  the  defiance  imaginable. 
You  may  see  bow  mild  the  prosecution  hath 
been,  by  what  he  has  done  since  the  beginning 
of  it :  he  has  been  writing  in  such  a  manner, 
to  prepare  for  the  trial,  as  J  think  was  never 
done  nefbre.  A  prosecotioB  of  this  nature  is 
of  the  greatest  consequence :  and  it  may  be, 
I  may  be  blamed,  being  in  the  office  wherein 
I  am,  that  there  have  not  been  more  such  ' 
made.    Here  is  the  highest  reflection  on  the  ! 

So? emment  imaginable.    There  can  be  no  re-  > 
ection  on  them  that  are  in  oflk«  under  her  j 
majesty,  but  it  must  cast  some  reflection  on  ; 
the  qneeo  who  employs  them.    I  bdiere  there  '• 
is  hardly  one  in  any  considerable  post  under  , 
the  government,  but  has  been  criminated  bv 
him  :  nothing  escapes  him.    He  censures  all 
mankind  ;  writes  magisterially,  and  defies  all 
authority,  and  casts  the  vilest  reflections  on  the 
government :  as  if  we,  who  are  in  the  queen*s 
■errice,  made  it  our  business  to  corrupt  juries. 
And  makes  reflections  both  on  sheriffii  and 
juries.    These  are  of  the  greatest  consequence 
jn  the  world  to  the  goTemment,  and  to  every 
body.    For  if  such  mercenary  writers  may 
have  the  liberty  to  reflect  on  whom  they  please, 
no  man's  reputation  can  be  safe. — Gentlemen 
of  the  jury,  the  matter  you  are  to  enquire  into 
Is,  whether  the  defeocfant  be  the  author  or 
publisher  of  these  libels :  that  is  the  matter 
Tou  are  to  try.    What  the  punishment  must 
be,  if  you  find  him  Guilty,  is  in  the  judgment 
of  the  Court.    We  will  produce  our  witnesses ; 
and  doubt  not  but  you  will  do  the  queen  justice. 

Sill.  Gen.  Call  John  How.  [He  appeared, 
and  was  sworn.]  Shew  him  those  Obner- 
▼ators.  [Which  was  done;  and  he  kx>ked 
them  OTcr.]    Hare  yon  looked  over  them  ? 

Hoto.  Yes. 

Sol,  Gen,  Then  pray  acquaint  my  k>rd  and 
the  jury,  whether  you  know  who  composed 
and  brought  them  to  the  press  P 

How,  1  do  Buppnep  tlicm  to  be  Mr.  Tutchin's. 
I  dealt  with  no  other  man  for  them. 

AU.  Gen,  Acquaint  my  lord  and  the  jury, 
how  they  came  to  be  printed. 

How.  About  the  latter  end  of  March,  170S, 
I  treated  with  Mr.  Tntehin  about  writbg  an 
Observator,  to  bt  puMishdl  wttkly :  tha  first 
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of  which  was  published  in  April,  1702.  And 
all  that  have  been  printed  since,  1  had  from 
him,  to  this  year. 

AU.  Gen,  You  looked  on  these  papers  here: 
were-  these  printed  by  the  direction  of  Mr. 
Tutchin  ? 

How.  To  the  best  of  my  knowledge,  they 
were.  They  were  always  brought  from  him 
to  me. 

Att,  Gen.  Was  there  anv  agreement  made 
between  yon  about  the  writing  of  it  ? 

How,  Yes,  it  was  agreed  at  first  to  write 
once  a  week  ;  and  1  was  to  give  him  half  a 
guinea  for  it.    I  haTe  printed  in  all  about  Q66. 

Alt.  Gen.  Have  you  bad  frequent  iliscourse 
with  him  about  them  since  ?  You  said,  you 
printed  in  all,  about  966 :  have  you  paid  him 
ibrall?— lfa».  Yes. 

Sol.  Gen.  Have  you  had  any  discourse  with 
him,  wherein  he  has  owued  them  all  to  ba 
his? 

How,  He  has  owned  them  from  time  to 
time,  till  within  this  week. 

Sol.  Gen.  Has  he  owned  himself  to  be  tha 
atUhor  of  them  ? 

How,  He  always  owned  himself  to  be  tht 
author. 

SoL  Gen.  Have  you  had  any  discourse  with 
him.  lest  you  should  come  into  danger  for  it  P 

How.  Yes,  I  have  had  discourse  with  him 
abont  the  danger :  and  he  has  said  to  me,  I 
own  myself  to  be  the  author:  and  do  not 
fear ;  if  any  dan^r  happen,  yon  are  a  roeu« 
to  yourself  and  family,  if  you  do  not  dia- 
corer  me. 

Sir  T.  Powit.  Look  on  these  papers,  and 
'see  if  he  delivered  these  very  Obsenrators  to 
you :  were  these  the  rery  same  ? — How,  Yes, 

Sir  T.  Powii.  And  was  he  paid  for  them  bj 
you?~^How.  Yes. 

Mr.  Mountague.  I  denre  to  see  them. 

Alt.  Gen,  S^Mrer  them  to  Mr.  Mountague. 

Mr.  Mountague,  Take  that  Observator,  and 
look  on  it :  it  is  that  which  they  are  about  to 
read.  [Then  Mr.  How  looked  on  it:^  Ho«r 
long  ago  is  it  that  you  had  that  paper  m  your 
custody  ? 

How.  I  suppose  this  was  delivered  out  of 
my  shop,  to  op  sent  to  Mr  Borret. 

*Mr.  Mountague.  Do  you  know  you  sent 
that  paper? 

How,  Yes,  I  delivered  it,  and  put  my  mark 
upon  it. 

Mr.  Mountague.  How  long  ago  ? 

How.  I  do  nut  justly  remember  it. 

Mr.  Mountague.  if  yno  do  not  remember 
that,  do  yon  remember  the  printing  c^f  it  ? 

How,  It  was  done  at  my  house. 

Mr.  Mountague.  When  a  copy  is  broucrht 
to  you  to  be  printed,  do  you  print  that  copy 
alwaysexactly  ? — How.  As  nehr  as  I  can,  1  do. 

.Mr.  Mountague.  The  question  I  would  ask 
yon,  is;  do  yon,  when  you  have  a  copy, 
strictly  keep  to  the  letter  of  the  copy  ?  Or  do 
yoo,  as  yon  think  convenient,  alter  it? 

Haw,  I  have  altered  il  gftentimea  to  naka 
itiafo. 

49 


1107] 


S  AKNE. 


Trial  of  John  Tvidiin, 


cms 


Mr  M'juntugue.  Then  jou  do  Cake  it  on 
you  to  aller  ? 

HoiL.  To  strike  out  a  line,  never  to  alter 
his  4f*iisp. 

Mr.  M  untaeue.  Do  you  not  insert  any 
tliiiiii  i-*—  lla<i.  \*'s,  t'rei|Upntly  a  word. 

Mr.  MttunttiMue.  Do  yim  not  take  a|ion  yon 
to  ill**'  rt  several  wonlis  and  leave  out  several  ? 

H'lV.  Yes. 

Mr.  Mountneu*.  V^u  do.  Then  I  a«k  von, 
are  \nu  <iiire  that  that  paper  is  printed  without 
alteration  ? 

Htm    1  do  not  remember  any  thin)(  of  that. 

.Mr  Mountugue.  I  ask  you,  vihether  that 
paper  were  n<»i  alipr«^  fn»m  what  was  aent 
you  ?-— H'ltA .  1  cannot  swear  it. 

Att.  Grn.  Can  you  say  tliat  paper  was  al* 
terpd  ?— //rib .  Nut  that  I 'know  of. 

Mr.  Whitaker  Look  on  the  title;  whoae 
puttinir  down  is  that? 

How.  \\c  agreed  to  the  title. 

Mr.  Mountagttf,  Does  the  paper  come  to 
you,  entitled  '  The  Observator/  or  not  f 

HoK.  1  cannot  tell  whether  he  ever  put 
it  in. 

Mr.  Mountugue.  Who  put  it  in  then  ? 

Hoti.  It  was  agreed  between  us  to  call  it 
The  ObMTvator. 

Mr.  Mountugue,  Does  he  write  *  The  Obser- 
vatory or  did  you  ? 

How.  There  is  no  occasion  for  the  title  that 
1  know  of. 

Mr.  Mountat:ue.  But  wlio  writ  the  title  to  it? 

L.  C.  J.  They  ask  yon  this  question  :  who 
was  it  that  put'tliisi  title  to  this  paper? 

Ua»,  I  do  not  know  but  I  mii^nt  write  it  in 
tke  paper  at  first,  and  so  it  was  in&ertcd  af- 
terwards. 

L,  C.  J.  Who  was  it  first  writ  that  title  ? 

Haw.  1  do  not  know  who  did  write  that,  be 
or  I.     1  did  first  propose  the  title  to  him. 

L.  C.  J.  Was  that  title  writ  bv  him  or  you  ? 

Haw.  1  do  not  know,  my  lonf. 

L,  C.  J.  Was  there  an  agreement  made 
between  yoti,  that  this  paper  should  be  writ 
once  a  week  with  that  titio  ? 

How.  Yes,  my  lord. 

L.  C.  J.  Did  he  agree  to  that  title  ?  And 
was  he  privy  to  it  ? 

How.  Yes,  my  lord,  it  was  agreed  upon 
between  us ;  and  he  agreed  to  write  sucn  a 
poprr,  witli  such  a  title. 

Mr.  Whitaker,  Where  did  you  come  to  this 
agreement  ? — How.  1  cannot  tell. 

Mr.  Whitaker,  Was  it  in  London,  or  Mid- 
dlesex, or  Surrey  ? — iffw.  I  cannot  tell. 

Mr.  Whitaker,  Where  were  they  printed? 

Hoa;.  I  printedsnroeoftliem  ioFanchurch- 
■trect,  about  eighteen;  the  rest  in  Grace- 
church- street. 

Mr.  Harris.  Was  that  paper  altered  by  yoa, 
drnot? 

,  Hmf.  I  awDot  remember  whether  I  altered 
lliator  no. 

JL  C.  /.  Yoa  lay  yon  altered  iomelimea : 
Wvoa  aefmint  hini  with  the  altentwnt  yoa 


Mb 


How.  Stimetimca  they  have  bcca 
me ;  1  kni'w  not  where  to  find  hini ; 
1  ha>e  altered  them  myaelf,  rather  than  he 
disappointed.  At  other  ttses,  1  hare  heca  m 
his  company  ;  and  then  I  oomplaiDcd,  and  ha 
has  altt-red  them.  A^d  aomctioiea  he  om^ 
you  have  the  pen ;  do  you  alter  them. 

Si»i.  Gen.  Can  yon  sav,  you  altered  a  lyl- 
lable  in  tliese  papera  ? — bow.  I  caoiiot  sey  so. 

Sol.    Gtn,    Since   the   first   poblifhing  af 
them ,  have  you  not  paUished  tbeoa  ia  velui 

How.  Yes. 

Sol.  Gen.  And  who  gave  order  for  it  P 

How.  Mr.  Tutcliin. 

Att.  Gen.   What  direction  had  yoa 
this  volume  ?   [.4  voluaie  boand  op 
Court.] 

Hour.  That  volume  was  mdeietl  hy 
Tutcbin.  He  ordered  me  to  bind  ap  i 
volumes  :  one  of  vhirh  he  oidered  to  he  i»- 
liv«red  to  Mr.  Bonret ;  which  I  dM  not  i»- 
liver.  by  reason  of  a  proaecutiaa  at  the  Oli« 
Bailey. 

Att.  Cen,   Did  be  order  any  other  auo^ 
w  crks  to  l>e  bound  op,  or  hia  owa  f 

How.  He  ordered  me  to  bind  hia  ovro,  wift 
the  Preface- 

Att.  Gen.  Where  ia  that  Preftee  P 

How.  Before  the  book:  and  he  owned  Ihri^ 
and  put  his  hand  to  it. 

Att.  Gen.  Had  you  paid  for  theae  P 

How.  Yes ;  he  ordered  me  to  bind  ap  ibeM 
together,  and  to  deliver  one  of  them  to  Mr. 

p#J|p|U^ 

8ir  T.  Poxit.    Did  voa  pay  him  for  the 
Preface?— ifow.  Yea,  and  for  the  IndaB. 

L.  C.  J.  Who  made  the  lades  f 

How.  He  did. 

L.  C.  J.  Did  he  write  his  aame  to  the  Pto* 
face,  after  it  was  brought  to  yoa  ? 

How.  it  was  delivered  to  me  with  hia 
to  it ;  and  he  owned  it. 

Sol.  Gen.  Then  be  owned  all  the 
vators  to  be  his,  by  setting  hia  name 
volume? 

Mr.  Mountague.  Where  was  thia 
livtred  to  you  to  be  bound  no  ? 

How.  I  do  not  know,  wliether  in 
or  Middlesex,  or  Surrey. 

Mr.  Mountague.    Recollect  where   il  wm 
that  you  had  this  discourse  aboot  a 

How.  I  do  not  remember  the  exact 

Mr.  Mountugue.    But  you 
discourse :  and  cannot  you  say  where  it  wmP 

How.  No,  indeed. 

Mr.  Mountapte.  The  Prefooe  tbej  talk  ill 
was  it  brought  ra  writing  ? 

How.  It  was  brought,  or  acnt  in 
and  I  printed  it  from  a  manuaeript  eonj. 

Mr.   Mountague,    How  do  yon  hnat 
sent  it? 

L.  C.  J.  What  did  you  give  him  for 
Preface  and  Index  ? 

How,  I  think  it  waa  ten  riiUKnga. 

Mr.  Mountague.  My  hard,  wiSi  anbinia 
they  cannot  nSd  this  paper :   Far  if  it  he  laadi 
it  mntbeiead  « thapaper  if  Ibr.  ~ 
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Now  u  to  tbiff  paper  thit  thej  prodace,  we  do 
insist  upon  h,  tbot  is  Mr.  How's  paper,  and 
not  Mr.  Totcliin*s.  For  he  tells  you,  That 
whatcrer  papers  he  had,  or  whatever* directions 
were  fj^iwen  him  from  Mr.  Tntchin,  w^rc  in 
writin({'.  Now  if  Mr.  Tutcbin  is  to  be  chariml 
with  a  libel  in  writing,  they  must  produce  tliat 
Tery  writing,  or  a  true  copy  thereof.  And  another 
man's  takinjBf  a  copy  of  my  writing,  cannot  be 
said  to  make  it  my  writing ;  especially  when  it  is 
not  proved  to  be  a  true  copy.  So  that  this  paper, 
which  is  printed  by  Mr.  How,  cannot  be 
charged  on  Mr.  Tutcbin.  If  one  sinHe  pen- 
man had  taken  a  copy  of  it,  if  he  could  not  be 
sure  it  was  an  exact  copy,  it  could  not  be  read ; 
roucli  less  such  a  paper,  which  goes  through 
so  many  hands  as  tiiis  has  done.  And  Mr. 
How  says.  He  did  often  alter  it,  according  to 
the  best  of  bis  understanding ;  and  therefore 
that  makes  it  his  paper.  For,  by  a  very  small 
alteration,  a  thing  may  be  made  a  libel,  that 
was  not  so  before.  And  besides,  it  appears  by 
Mr.  How*s  own  evklence,  that  Mr.  How  makes 
an  advantage  by  the  printing  and  publishing 
of  it:  And  perliaps  he  makes  alterations,  to 
make  it  sell  the  better.  That  makes  it  nothing 
like  to  Mr.  Tutchin's  paper;  and  therefore 
they  ought  to  produce  that  very  paper  that 
was  brought  mm  Mr.  Tutcbin  :  And  this 
paper  ouofht  not  be  read  against  him- 

Mr.  Harrii,  My  lord,  he  does  not  swear  it 
is  a  true  copy ;  and  therefore  we  cannot  allow 
it  to  be  read. 

Mr.  WhUaker,  He  has  added  the  very  title : 
It  is  called  An  Observator ;  and  he  has  put  that 
title  to  it.  And  be  gives  you  no  account  when, 
or  where  there  was  any  agreement  made  with 
Mr.  Tutcbin  about  it. 

L,  C  J.  Where  was  the  agreement  made 
for  printing  the  papers  ? 

How,  I  am  not  positive  where  it  was ;  whe- 
ther in  London  or  Middlesex.  I  did  think  it 
was  in  Fanchurcb- street ;  but  be  says  it  was 
in  the  Strand. 

Mr.  Mimntague,  Can  you  be  positive  it  was 
in  Fanchurcb  street. 

How.  I  cannot  be  positive. 

Au,  Gen.  Where  were  they  printed  f 

Haw.  In  Fanchurrh  street. 

Au,  Gen,  Where  did  you  bind  the  book, 
and  put  the  preface  ? 

ILtw,  That  book  was  sent  out  of  my  house 
to  be  bound ;  and  when  it  was  done,  it  was 
■ent  from  my  house  again. 

Mr.  Conifers.  Did  he  come  to  Fanchurcb 
street,  to  direct  the  printing  at  any  time? 

How.  Yes,  several  times. 

Mr  Wctd.  Did  he  agree  with  you  to  have 
them  rrintfd  and  published? — How,  Yes. 

L,  C.  J.  Have  you  the  origmal  pafiers  of 
these  Observators  ? 

How.  I  have  very  f>w  of  them  now. 

L  C.  J.    How  came  you  to  part  with  them  ? 

Hoa\  I  thought  there  would  be  no  use  made 
of  tlieui,  and  so  I  did  not  keep  them :  But  I 
haw  intHi  (if  the  third  votumeby  me. 

Sit  I\  i'osptf.  My  lord,  in  uiwer  to 

1 


jectiofi,  I  must  sa^,  if  this  shall  prevail  in  that 
strictness,  I  take  it  for  granted,  that  instead  of 
restraining  Kbels,  it  will  be  the  best  and  most 
effectual  way  to  publish  them.     For  the  autlior 
then  hath  nothing  to  do,  but  when  a  copy  is 
printed,  to  destroy  the  same;    and   th^n  no 
evidence  can  be  against  him:     Because  the 
printer  will  be  called  on,  to  kuow  if  that  which 
IS  printed  agree  with  the  written  copy  to  a 
letter.     If  that  be  so,  it  will  be  imp«)S^ible  to 
come  at  the  author.     It  is  not  an  answer,  to 
say.  You  may  go  to  the  printer:  *  For  though 
he  is  punishable ;    yet  it  is  more  reasonable  to 
come  at  the  auihor.      We  have  given  a  fair 
evidence,  that  this  is  the  same  that  was  brought 
to  this  man  :  And  they  do  hot  make  it  appi'ar, 
that  he  did  add  to,  or  diminish  any  of  these 
papers.    The  printer  says.  The  deft:ndant  has 
avowed  and  justified  aU  that  he  did  for  him 
since  the  beginning.     That  by  his  order  he 
collected  ail  Uiose  Observators  wo  insist  on,  in 
this  volume ;    which  he  has  owned,  and  pub- 
lished sufficiently :    For  here  is  his  Index  and 
Preface.     And  that  he  did  publish  this  volume 
there  is  no  room  to  question.    We  have  given 
as  good  evidence  of  this  as  the  matter  will  bear. 

Att.  Gen.  My  lord,  we  have  given  as  good 
evidence  as  can  be  expected,  ot  a  matter  of 
this  nature.  We  are  prosecuting  the  author, 
and  have  brought  the  printer  to  give  his  efi- 
dence ;  which  is  all  we  are  able  to  get :  For  it 
is  not  in  our  power  to  prove,  where  the  de* 
fendant  did  actually  write  them.  The  printer 
had  no  reason  to  take  care  of  the  original 
papers,  because  when  they  were  priutrd,  they 
were  of  no  use.  He  tells  you,  tlie  whole 
volume  was  printed,  and  owned  by  Mr, 
Tutchin  continually,  and  by  him  directed  to  be 
made  up  into  a  boox,  and  he  paid  Mr.  Tutcbin 
for  writing  them  from  time  to  time.  If  this  be 
not  a  sufficient  evidence  of  his  publishing  of 
them,  it  would  be  impossible  to  give  any  evi- 
dence ;  fur  the  author  would  always  take  away 
his  copy,  and  then  he  is  safe.  These  uere 
printed  and  published  in  London ;  and  wher- 
ever the  agreement  was  made,  we  may  charge 
the  defendant,  where  the  papers  were  printed, 
pursuant  to  an  agreement  made  beiwecn  him 
and  Mr.  How  ;  which  makes  the  composing 
and  priming  his  act. 

Seij.  Dat  net.  My  lord,  if  this  be  not  evi* 
dence  that  this  man  is  the  maker  or  publisher 
of  these  papers,  his  agreement  to  have  it  done, 
his  owning  after  it  is  done,  and  his  o^n  con- 
fessinu,  and  his  being  paid  for  it ;  if  this  be  not 
evidence,  nothing  is. 

In  C.  J.  His  agreement  to  publish  that  book, 
is  !iufficient  to  prove  that  he  owned  it. 

Mr.  Contftn,  My  lord,  there  is  one  thing 
very  considerable;  tbe  discouise  he  hud  with 
this  man.  Hays  he,  **  If  }ouare  qu«sii<>iied 
ab«)Ut  it,  I  am  the  author,  I  gave  you  ilie  copy, 
and  dire<'ted  tlie  printing  of  it ;  and  \  ou  arc  un- 
just to  yciurseit  iind  your  tamiiy,  if  you  do  uot 
di!%cover  me."  My  lord,  thiy  iiMke  this  ob- 
jectiuu:  We  did  contract  viiih  Mr.  How  to 
make  an  Obaerritory  but  he  made  alteration! 
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til  If 


as  be  thoufiffat  fit;   and  sometimei  b«  ibawed  I  It  was  the  bookseller  tbat  nid  the  book  waa 


tbem  to  him,  aod  sometimes  not.  Now  it  is 
clear,  Mr.  Tutchiu  di«t  ^ive  him  that  lilierty ; 
and  he  cannot  say,  tbat  there  was  any  one  of 
th(*8e  iianers  that  was  altered. 

Sttiden,  And,  mv  lord,  aAer  there  were 


printed  by  Dr.  Drake ;  bat  he  wouM  noC  mj 
It  was  tbat  Tery  book  tbat  was  ffiwo  in  evi« 
dencf .  Hetook  a  book  with  sucn  a  title  ;  bol 
was  this  the  book?  But  be  eould  soy,  tha 
other  book  was  ueTer  taken  awaj.     Now  ifaii 


an  hundred  composed,  be  direcu  Mr.  How  book  is  owned  by  Mr.  Tutchio,  1^  making  tht 
to  bind  them  in  a  volume,  and  puts  a  Pre-    preface  and  index  to  it. 

fiice  and  Index  to  them,  and  sru  his  name  Mr.  M-untague.  It  was  a  book  of  tlie  aanw 
to  it.  Now  tbat  is  certainly  a  publication  and  iropreiuion  with  that  which  Dr.  Drake  hsA 
ownini;  of  them.  owned  himself  to  be  the  author  of,  that  wm 

Mr.  ll'rld.  So  far  as  in  that  book  fgon,  there  offered  ui  evidence. 
is  evidence  that  he  is  the  author  and  publisher;  L.  C.  J.  He  took  the  book  from  the  Aap 
and  tlii*y  have  ohjecteil  nothing  to  it :  80  that  that  was  read,  the  other  book  was  in  the  sbopu 
the  only  queKtion  is  conceniin;;  the  other  Ob-  Att.  Gen.  The  bookseller  said,  be  kacw 
aervators.  Now  he  says  he  had  lea? e  from  who  writ  the  book,  but  not  who  writ  the  pi«- 
tlie  01»M>rvator  to  make  tliose  alterati«m8.  face. 

L.  C.  J.  No,  he  docii  not  say  no.  Hark  you,  Mr.  Mount  ague.  But,  my  lord,  be  the  can 
8ir,  tlid  you  ever  add  any  thin^?  one  via\  or  the  other:  the  thin^ we  inaiatOBii^ 

H  .a;.* Not  that  1  know  of,  but  a  wonl  some-  that  they  cannot  read  the  first  papers  tirodiiosri, 
tinier  to  make  it  senso.  because'Mr.  Tutchin  has  not  owned  that  paper 

Mr.  Wfld.    Did  he  ever  allow  you  to  do  it  ?    in  nartictilar  for  his,  that  is  inserted  in  the  mml 

Hivw,  lie  has  often  said,  that  printer  was  a  >  Z>.  C.  J.  If  the  first  paper  was  printed  by  hii 
bIo<-kliead  that  did  nt>t.  I  oi-dcr,  H(*cordinf|f  to  the  bar^^aiu  made  bctwua 

Mr.  Muuntufiue.  My  lord,  my  objection  was  tliem,  it  is  reasonable  it  should  be  read.  "I 
ain^jfly,  as  to  the  reucliiig  the  i»aners,  not  of  the  do  not  know,**  says  he,  <'  that  1  made  aiy 
book.  The  thin^^  thev  otfereu  as  evidence,  .  alteration  here ;  sometimes  I  did  alter,  aai 
was  the  pa|)erK ;  and  we  say  they  oucht  to  somcfimrs  strike  out,  and  made  the  ezpreflha 
pHKlucc  the  originaU,  which  they  have  not  lower;  but  I  know  not  that  I  made  any, 
done.  I  and  wlien  I  did,  I  otlentimt's  aoquaintad  bm 

L.  C.  J.  They  offer  the  hook  in  proof.  :  with  it ;    but  that  I  made  any  alteration  hsre, 

Mr.  Mtnmtufiuc.  Then,  my  lord,  I  must  bc^  ,  I  Vnow  not :  I  printed  it  by  the  copy,  and  lbs 
leave  to  op^Kise  tliut  likewise.    Fur  this  book  is    copy  is  lost."    Now,  Mr.  Tutcbin  wonid  bivc 


him'  make  up  a  volume ;   and,  aaya  he^  dai 
volume  1  bound  up  by  his  order. 

Mr.  Mmtntugut,    My  kird,  liere  b  a  pips 
offered,  which  they  cannot  prove  to  bealrae 


pnived  to  be  his,  no  otherwise,  than  by  the 

E rioter's  swearinif,  that  Mr.  Tutchin  ordered 
im  to  bind  up  three  volumes  of  his  Observators; 
and  the  printer  himself  has  put  toother  these 

papers,  and  Mr.  Tutchin  has  writ  a  prelai*e  before  i  copy  ;  and  will  you  let  tbeiDread  it, 
them;  but  whether  tlie  papers  thus  put  together  !  they  produce  another  paper  like  it,  bound  upia 
were  ever  examined,  nartronifal;  or  whether  the  '  a  volume;  which,  bv  tne  way,  is  provod  as 
bookbinder  has  made  uo  alterations,  aoaroasM^  otherwise  to  be  his,  than  by  bis  bcmmkiafi 
And  it  does  not  appear  that  Mr.  Tutchin  looked  set  of  Observators  to  be  bound  up  Ibr  nia? 
over  any  of  the  papers  that  are  here  bound  up.  L.  C.  J.  It  is  the  same. 
80  that  the  most  the  queen's  counsel  can  make  Mr.  Aftnintague.  My  lord,  I  think,  with  nb* 
of  this  evidence*  is  this :  here  is  a  book  Mr.  mission,  they  may  not  read  aoy  of  the  papen, 
Tutchin  took  to  be  his  book,  u|ion  tlie  outward  if  they  have  not  examined  the  firat  copy  mot  n 
▼iew  of  it,  or  at  least  u|)on  the  credit  of  liia  ;  the  printer. 

printer ;  and  therefore  every  thing  iu  it  miist  be  j  L.  C.  J.  A  man  sends  a  copy  to  print,  which 
read  a^nst  him  as  his.  Surely,  my  lord,  that '  is  a  lihel,  and  tbe  print  is  produced  that  is  and 
ooijfht  not  to  be  allowed  of.  When  Dr.  Drake  to  be  according  to  the  copy  :  There  ia  anothv 
was  here  tried  for  being  the  author  of  a  scan-  '  print  producof,  that  agrees  with  the  first,  which 
dalous  book,  ituas  sworn  against  him,  that ,  be  hath  owned. 

uiion  shewing  him  one  of  the  Inrnks  he  was  Mr.  Mauntague,  My  lord.  I  did  hopa  thsl 
charged  with,  he  owned  himself  to  be  the  I  the  (|ueeii's  counsel  would  have  ffiven  an  m- 


author  of  it.  But  a  question  being  asked, 
whether  the  book  that  was  offered  to  m  read  in 
evidence  against  him,  was  that  very  book  that 
had  been  shewn  him,  when  he  owned  himself 
to  be  the  author  ?  It  was  answered,  No :  but  it 
was  a  lx»ok  of  the  same  impression,  aiid  there- 
fore ought  as  much  to  be  read  against  him,  as 
the  book  he  owned.  But,  as  I  take  it,  that 
evidence  was  disallowed. 

Att.  Gen,  Mr.  Mountague,  you  state  it 
wrong,  for  that  book  was  read. 

X.  Q.  J,  That  book  was  read,  though  it  was 
not  proved  as  tbat  very  book  tbat  was  delivered. 


given 

swer  to  that  ]iart  of  my  objection,  that 
printed  pa|>ers  are  no  more  than  copiea. 

L.  C»  J.  It  is  more  than  a  copj.  Evtiy 
copy  of  a  libel  is  a  libel ;  and  erevy  printer  n 
a  IiDcl  is  guilty  of  a  libel. 

Mr.  Mountague,  My  lord,  it  ia  troe,  cvoT 
copy  of  a  libel  is  a  libel ;  bnt  whuae  libel  is  it: 

Mr.  Harris,  My  lord,  it  is  not  prored,  iW 
be  ever  penised  that  copy. 

Mr.  Mountague.  Pray,  Mr.  How,  was  it  Ui 
direction  to  put  these  Tery  sbeeta  together, « 
to  make  up  a  volume  of  Obaervaion  f  f  do  id 
yoU|  whetLer  yoor  dinotioft  was  la  aakn  api 
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bMk  of  ObsorvaAoft,  or  to  bind  op  these  rery 
sheets  f 

Hitw,  He  gtre  ue  direction  to  make  up  a 
set  of  Obsenrators. 

Mr.  MoufUague.  Then  yon  say,  it  was  only 
to  bind  up  a  set  of  Obsenrators ;  and  so,  on 
your  own  head,  yon  bound  up  these  Obserra- 
tors  ?  But  can  you  say,  he  has  looked  over  all 
tlie  papers  io  that  book,  and  owned  them  P 

Serj.  Weid,  My  lord,  here  is  a  man  says, 
he  ordered  him  to  deliver  them  to  my  lord 
Nottin^i^iiam. 

Air.  Mountague,  How  lon^  is  it  since  he 
gave  you  these  directions  ? 

Hffw.  1  beliere  it  was  about  a  week  after  the 
Tolume  was  published. 

Mr.  Mountague.  How  long  since  is  it  that 
the  volume  was  published  ? 

How,  It  was  about  April,  1703. 

Mr.  Mountague,  How  long  after  did  you 
deliver  them  ? 

How,   I  delivered  them  within  a  week  after. 

Ait.  Gen.  There  are  but  two  of  the  Obsenra- 
tors we  charge  the  defendant  with  in  that  book ; 
and  therefore  we  humbly  insist  on  readinr  of 
the  printed  papers,  on  the  evidence  we  have 
given,  which  wetaketobesufficient  to  read  them 
without  the  book :  These  papers  being  print- 
ed after  this  agreement  was  uiaue  between 
them,  and  bou*)d  up  by  his  directions,  he  is  an- 
swerable for  them. 

Mr.  Mountague.  My  lord,  I  do,  with  snb- 
roission,  liay,  li  ought  not  to  be  read,  though 
it  be  in  tliat  book ;  for  no  man  has  proved  that 
paper  that  is  in  it  to  be  his.  But  if  tLey  lay  any 
weight  on  the  owning  the  book,  the  puUishiog 
ibe  book  is  a  new  crime,  for  which  ne  may  be 
punished  afterwards,  and  he  is  not  charged  with 
It  in  this  information. 

Ait.  Gen.  If  a  man  be  indicted  for  being 
the  author  of  a  book  ;  being  indicted  once,  he 
is  indicted  once  for  the  whole  book. 

Mr.  Whiiaker.  My  lord,  we  are  indicted  for 
a  single  paper ;  and  that  book  is  not  the  matter 
of  the  indictment. 

QM€en^»  Coumel.  My  lord,  we  have  done 
DOW.    We  desire  the  papers  may  be  read. . 

X.  C.  J,  Read  them  both. 

Then  the  first  Observator  was  read. 

u  Observator,  May  30,  1702.    *  At  the  same 

<  time  we  consider  the  French  king's  success 

<  in  his  bribery  and  corruption,  we  ought  to 

*  lament  the  Ud  state  of  our  own  country, 

<  which  aflfords  so  many  instances  of  treachery. 
Mf  we  may  judge  by  our  national  miscarriages, 

*  perhaps  no  nation  in  Europe  has  felt  the  in - 

*  tiuences  of  French  gold  more  than  England ; 

*  and  worthy  it  is  our  greatest  lamentation, 

*  that  our  deur  country  sImuM  be  weakened  by 
«  men  of  meroenary  principles,  when  ooon* 

<  tries  inferior  to  us  m  strength  and  riches  are 

*  secured  from  attempts  of  this  nature,  only  by 

<  the  fidelity  of  their  people.    What  is  the  rea- 
>  son  that  French  goM  has  not  aiiected  Hol- 

*  land,  as  well  as  Englaodr  b«it  that  their  mi> 

*  aifltry  is  sud),  as  is  entinly  in  tha  iniercift  of 


their cooBtry,  and  altogether  incorruptible: 
they  prefer  men  that  are  knowing  in  their 

C,  and  are  active  in  business.  When  in 
^land,  we  fiod  offices  lor  men,  not  mei| 
for  offices ;  and  a  title  of  honour  gives  a  man 
a  title  to  a  ffreat  employment  he  is  altogether 
ignorant  Of.  By  this,  and  by  prdemng  of 
men  by  interest  and  favour,  has  the  excise, 
the  customs,  and  other  branches  of  the  re- 
venue, intolersbly  sunk  ;  and  bv  this  means 
has  the  navy  of  England,  our  chief  support, 
been  hitherto  perfectly  bewitched :  and  can 
Lewis  spend  his  money  better,  than  in  getting 
men  into  offices  in  England,  who  are  either 
false  or  ignorant  in  the  business,  or  are  his 
friends.'  " 

Sol,  Gen.  The  next  is  No.  93.  Saturday, 
July  11, 1702. 

**  *  And  this  is  a  prerogatire  of  singular  ad* 

*  tage  to  the  people  of  England,  in  that  their 

*  representatiTcs  are  the  judges  of  the  male-ad- 

*  mmistration  of  their  governors,  that  they  can 
<  call  them  in  question  for  the  same,  and  can 
'  appoint  such  to  wear  the  crown  who  are  fit« 

*  test  for  government ;  which  they  have  often 

*  done,  and  indeed  which  is  the  privilege  of  all 

*  free  people,  who  are  autliorised  by  the  laws  of 

*  God  and  nature  to  choose  their  own  govcr- 

*  nors.'  " 

Att.  Gen.  Now  we  will  show  these  papers  to 
Mr.  How,  for  these  are  all  that  are  in  uie  book. 
[They  were  shewn  him.]  Mr.  How,  pray  tell 
us  who  was  the  author  of  these  papers  f 

Hoof.  Mr.  Tutchin. 

X.  C.  J.   How  do  you  know  that  P 

How.   1  had  them  of  him. 

Att,  Gen,   Did  you  pay  him  for  them  P 

How.   I  paid  him  for  tliese  very  papers. 

Mr.  Mountague,  What,  these  papers  that 
are  now  produ^P  You  never  shewed  them 
to  him,  did  you  P 

How,  No;  but  I  shewed  him  the  aame 
number. 

Mr.  Mountague,  Have  yoo  read  them  to  him. 

How,  He  has  owned  them  all ;  he  has  own- 
ed them  an  hundred  and  an  hnodred  times,  all 
of  them. 

Mr.  Mountague.  Have  you  the  copy  of  these 
papers  by  yOu  P— Hov.  No. 

Mr.  Jlioun/^^gwe.  Did  you  search  for  them  P 

How,   No,  1  have  not. 

Mr.  JXsrru.  My  lord,  if  we  had  tecii  these 
papers,  then  we  might  havo  loen  whit  altera- 
tions were  made  in  tnem. 

Horn,  I  believe  he  had  them  back  agiui. 

Mr.  Mountague,  I  belitve  be  has  not  been 
asked  to  search  for  them. 

Att,  Oen.  Did  not  Mr.  Borret  send  to  yoo 
about  the  original  papers  P-— jHIns,  Yes. 

Ati,0«n,   Did  yoakwk  out  what  yon  had? 

jETosr.   Those  that  I  had  were  k>oked  oat 

Att,  Gem,  What  became  of  them  P 

How,  I  know  not,  bathe  mighthaTathem 
back  again. 

Att.  Gen.  Thoae  thai  yoa  did  find,  what  did 
yaadowitktlMBif 
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Haw.  Those  that  I  have  DOir,  an  bat  two 
or  three. 

Att.  Gen.  Did  \ou  carry  all  the  original 
papc-n  you  had  to  ^Jr.  Barret? 

Hjv'  Yes,  all  that  I  know  of. 

Mr.  Muuiitat^ue.  liateyounocopirs?  Did 
vou  not  say  yuu  were  not  dtisircd  to  look  for 
theae  <>twoi-vatun>:' 

ilva\  1  haid,  1  did  not  koow  whether  I 
was  ordered  to  seanh  t'ur  these  particular  Ob- 
•erratois. 

Mr.  Mmnt affile..  Hiil  .Mr.  Kurrci  desire  you 
to  look  alter  ihesi^  ••!  iuiual  i>bservati>ni  ? 

Hutc.  \  r.in  not  iir.titirr. 

L.  C.  J,  Did  yon  deliver  nW  those  that  you 
hail  tu  .Mr.  Hort*  t  f 

How.  \i^^  my  b^id,  :i>i  th.it  I  had  at  that 
time ;  hilt  I  \.ssv  hml  v*mi-  since. 

Att.  (iin.  li-.'  toi'i  \  tai  bi  fon*,  thnt  till  there 
was  like  to  lie  a  |ii-oseeutimi,  he  did  nfit  keep 
Ibaon,  but  since  hi.-  did  ;  and  tn*w  lie  looked 
for  what  he  hiid,  and  delivered  tlieoi  to  Mr. 
Borret. 

X.  C  J.  Then  Mr.  Bnrret  must  lie  swnm. 
[And  he  was  sworn  accordingly.] 

Nir  jf.  Fovit.  >lr.  lloiret,  acquaint  my  bird, 
9mA  the  jury,  vi  ht.  tber  you  desireil  Mr.  How  to 
look  oi;t  the  copies  oi'  tbc  Oijservators. 

Borrei,  I  sent  todi'sire  Mr.  How  to  lookout 
all  the  written  copies  of  the  Observators  which 
he  had  receivc<l  from  Mr.  Tutcbin;  and  he  af- 
terwards brou^^iit  mc  a  considerable  number  of 
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navy,  who  have  not  ao  uracil  as  wm  ii«»», 
tiun,  a  thouj;ht  of naial  affairs?  To baTenca 
to  superintend  the  building  of  our  floaliag  cas- 
tles, \^ho  know  not  the  nature  of  any  part  af 
the  luanageiDent  ?  To  have  iiks  cmiiloyad 
in  the  vH;tuallia|p,  who  qaaltfy  themaelveB  for 
that  post  by  teamin|(  to  write  iheir  uamesy 
H  hicb  is  indeed  a  post  for  a  pbUoiopher  bni 
to  the  sea.'  " 

Then  Mr.  Tanner  was  sworn,  aa  to  an  origi- 
nal rcK'ord,  w  hicli  he  produced  about  Damd 
De  K«)e*s  trial,  to  be  compared  with  the  pasaaga 
to  be  next  read. 

Mr.  dmytrt.  Now  read  the  Observator,  No. 
27,  S:itnrday  the  loth  of  July,  1703.  [U'bicb 
was  read,  as  follows.] 

*'  *  Count tym.   Truly,  master  Observatar,  I 

*  have  no  very  (rood  news  for  you.  Mr.  Daniel 

*  De  Foe  ha^  pleaded  guilty  to  the  indictment 

*  against  him,  for  writing  and  publishing  *  The 

*  Shortest  Way  with  the  Dissenters  ;*  and  he  is 

*  sentenced  to  stand  three  timet  in  the  pillory^ 

*  tu  pay  a  fine  of  tjOO  marks,  and  to  find  secu- 

*  rity  for  his  good  behaviour  for  seven  yean.— 

<  Oburv  The  Court  could  do  no  otherwise  than 

*  convict  bim,  upon  his  pleading  guilty ;  *  ba- 

*  *  liemus  confitentem  reum'  is  fery  oAea  tbe 

<  voice  of  courts  of  judicature :  it  is  the  ease  af 

*  judges  and  juries.    If  Daniel  De  Foe  was  ia 

*  expectation  of  Coleman's  black-box,  he  fan 

*  found  a  pillory  instead  of  it.    I  do  not  trouUa 


Mr.  MiMintague,  Did  yousentl  to  Mr.  How, 
to  ask  fur  the  tnii^ioal  of  these  papers  here 
iiame«l  ? — Burnt,    1  did. 

Mr.  Mountafiuc.  ^M\\  you  produce  theutf- 
pers  yuu  have?  My  lord,  tluy  have  taken 
those  uriijriiial  papers  ;  and  if  thoy  were  pro- 
duced, j^ou  woulil  sec  how  thev  aremanq^led. 

Att,  ijen.  If  they  were  noihing  to  the  mat- 
ter, \\  hat  did  they  sicuify  ?  Only  this  is  a 
popnhir  thing,  and  they  must  say  a  i^^reat  deal. 

Mr  Conjftri.  Ueiul  the  Observatnr  of  the 
IJtb  ui  J  une,  1703,  which  cf>ntains  these  words. 
[Winch  the  clerk  read,  as  follows.] 

*  Take  fMif    time  with  another,    the   mis- 

*  managements  of  the    navy    have    been    a 

*  greater  tax  no  ihe  merchant^,  than  the  duties 
'  raised  by  parliament.     We  never  had  a  l)etter 

*  navy ;  but  the  wisilom  of  tlie  manatrers  therc- 

*  of  is  like  a  boctoinlesa- pit,  past  finding  out.' 

Mr.  Conifers  Now  iro  on  to  No.  20,  the  16th 
of  June,  1703.  [W  hicli  tiic  ch^rk  read,  as  lul- 
lows.] 

**  *  W  bat  avails  it  a  man  of  Irarningand  parts, 

*  to  quality  hmiseU  tor  the  service  of  his  couu- 
'  try  un  the  ocean  P  If  he  has  knowledge 
'  enough  to  advise  Neptune  himself,  if  he  tris 
'  no  interest,  he  shall  luive  no  preferment.  How 
<  much  does  it  luok  to  our  nation's  disadvan- 

*  tage,  to  have  men  ia  emiaentatatioas  in  the 


enter  yourselves  into  the  r^ment  of  ooloa4 

<  Foe.    The  law  of  England  directa,  that  M 

*  man  aliall  be  fined  ultra  tenementum  ;   and  I 

<  make  no  question,  but  the  justice  of  the  Court 

*  has  fined  Mr.  Foe  answerable  to  hia  eaiate: 

<  bis  security  for  his  good  behaviour  ihr  aevcm 

<  years,  without  doubt,  was  rationally  considcr- 
*'  c<l,  as  to  the  leii^litv  thereof.     For  niy  part,  1 

*  am  only  acquainted  with  old  laws  of  England, 

*  the  ancient  birthrights  and   immunitiea   of 

*  Englishmen :  this  I  take  to  be  the  foundatioB 
«  of  new  laws.'  " 

Sir  T.  Povis.  The  last  is  of  tbe  SOth  of  May 
last ;  Mr.  liorrct,  is  the  original  of  that  hm? 

Borret     Ves. 

Nr  /'.  Pou'u.  Who  had  you  this  of? 

Bnrret.    I  had  it  from  Mr.  How. 

Sir  T.  PouU.  Shew  it  to  Mr.  How. 
was  done.] 

L.  C  J.  Whoae  hand  is  that  ? 

HoK.    To  the  best  of  my  knowledge,  it  h 
Mr.  Tutchin\. 

/..  C.  J.  Who  had  yon  it  from? 

Ho».  Fnun  Mr.  Tutcbin,  or  bis  order* 

L  C.  J.  Did  you  nay  him  for  it? 

Hup.  Yes,  my  lonl. 

Att.  Gen.    Then  that  likewise  wi 
under  the  title  of  the  Obaer? ator  ? 

How.  Yes,  Sir. 
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Then  the  Par^pniph  wai  mi. 

"  *•  Countrym.    Master  OtMerrator)  there  ib 

*  another  plot  against  you.    Oftterv,    Prithee, 

*  man,  there  is  a  plot  against  the  queen,  and 

*  the  whole  nation ;  is  it  any  wonder  then  that 

*  there  are  nlots  against  roe?  The  high-flyers 
*■  are  now  plotting  against  erery  honest  man  in 

<  England.  I  will  tell  you  nore  of  it  the  next 
'  time  we  meet.    Count rym.  I  fancy  some  sort 

*  of  people  plot  against  you,  because  yon  en- 
*■  deavour  to  countermine  their  plots  against  the 
'  queen   and  nation.     Obtero.   You  are  right 

*  enoufifh  ;  but  that  shall  not  hmder  me  from 
'  detecting  their  designs,  and  firom  opening  the 

*  people's  eyes.  But,  prithee,  what  plot  u  this? 
'  Countrym.  Why,  Sir,  it  is  a  plot  preparatory 
« to  your  trial ;  and  if  they  cannot  efled  this 
'  plot,  I  suppose  you  will  n«?er  be  tried.  They 

*  insinuate  mto  the  citisens  of  London,  that 

*  you  have  lately  written  Tcry  toandalously, 

*  maliciously,  and  treasonably,  and  I  do  not 

*  know  how  many  other  lies,  against  them  the 

*  said  cKixens ;   and  by  this  means  they  are 

<  minded   to  set   your  jurors    against   you. 

<  Observ,   This  is  likelr  enough ;    they  will 

*  leare  no  stone  unturnedf,  to  suppress  the  trnth. 

*  I  understand,  I  should  have  oeen  prosecuted 

*  by  bill  the  last  sessionfl,  but  that  the  high- 

*  fliers  did  not  like  the  jury  ;   nay,  they  say 

*  they  do  not  like  the  two  slierifls,  because  th^ 

*  will  not  pads  juries  to  find  innocent  men 

*  guilty.*" 

Mr.  Mouniague,  Now,  my  lord,  we  take 
it,  there  is  a  ?ariation  between  this  paper,  and 
the  jnfhmMtton.  In  the  copy,  it  is  only  *  C. ;' 
in  the  information,  it  is  <  Countryman.'  Now 
when  they  describe  any  paper,  it  must  be  as  it 
is  writ ;  and  they  cannot  say  *  Countryman,' 
when  it  is  bat  *  v.* 

L.  C.  J.  He  writes  a  dialogue  between  the 
Countryman  and  the  Obsenrator ;  but  now  he 
makes  *  C  for  •  Countryman.' 

Mr.  Mtmntague,  My  lord,  if  they  go  upon 
the  libel,  they  most  gire  it  as  it  is  umler  bis 
own  hand. 

Sir  r.-Povis.  That  letter  is  to  be  understood 

*  Countryman.' 

L.  C.  J.  When  he  used  to  write  <  C  were 
you  not  to  write '  Countryman'  at  large? 

Horn.  At  first  we  were;  afterwwds  as  it 
might  be  intelligible. 

fir.  Mountague.  Still  we  think  they  ha?.» 
not  done  enough :  they  hare  not  profed  this 
thing  sufficienUy,  by  the  witnesses  they  ha? e 
called.  For,  my  lord,  wetaJke  it,  that  they 
must  positiirely  shew  it  was  writ  within  tbt 
city.  In  the  Trial  of  the  Bishops,  it  was  proved 
to  be  all  under  their  hands :  jet  it  was  required 
then,  that  thej  might  make  it  APPe^rt  that  that 
paper  was  writ  in  the  county  of  Middlesex. 

Att.  Gen,  Mr.  How,  where  do  yoo  lire 
MOW  ?*-How.    In  Ghracechurch-street 

Ait.  Gen.  Let  that  agreement  be  made 
where  it  will,  the  pubKsbing  was  in  London ; 
and  we  may  lav  the  infhmation  here. 

L.  C.  J.  Wiicre  did  j«n  reoaim  Hwte  pt- 
pers? 
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Horn,  Blest  commonly  they  were  sent  to  my 
house,  in  Talbot-court.  Gracechurch-street. 

Mr.  WhUuker.  Haye  you  not  fetched  some 
of  them  from  Lambeth  ? 

How.    Yes,  some  of  them. 

L.  C,  J.  Suppose  a  man  draws  up  a  libel  ia 
Middlesex,  and  there  agrees  with  a  printer  who 
lives  in  London  to  print  it:  he  takes  it  away^ 
and  prints  it  in  London,  and  there  publishes  it. 
Now  the  question  is,  Whether  he  that  drew  it, 
is  not  guilty  of  composing  and  publishing  of  it 
in  Loudon  :*  Every  Kbel  is  a  copy  of  itself. 

Mr.  Mountague.  Every  copy  is  a  libel ;  ani 
the  taking  a  copy  of  a  lil>el,  may  be  a  publica- 
tion :  but  that  is  not  the  thing  laid  to  his 
charge ;  it  is  seripsit  ei  compotuit.  Now  the 
writing  is  in  the  county  of  Surrey ;  there  he 
vrrites,  and  there  he  composes. 

L.  C,  J.  He  is  charged  with  writing,  ooni- 
posing,  and  publishing  a  libel  in  liondon. 
Though  he  be  not  guihy  of  writug  there,  yet 
he  may  be  guilty  en  composing  it  there. 

Mr.  Mountague.  Now,  my  lord,  as  t^tbe 
publishing,  the  printing  is  not  the  defendanfn 
publishinff:  that  affects  snother  man.  Tbei«- 
foro  we  think  they  should  give  some  evidenee 
of  his  writing  these  papers  in  London. 

Sir  T.  Powis.  My  lord,  as  to  that,  the  word 
cofn|Mitit/  is  proper  to  relate  to  the  printing  of 
it ;  (for  the  printers  have  such  a  term  as  com- 
posing). And  that  is  fully  proved  to  be  in 
London.  And  for  writing  (whether  that  be  a 
material  thing  between  us)  I  take  it,  that  he 
that  does  write  a  libel,  and  sends  it  to  London ; 
and  there,  by  his  authority  and  directions,  it  h 
composed  again  in  another  paper,  and  printed ; 
that  paper  is  still  his  writing,  wherever  it  goes. 
However,  the  other  words  come  up  to  the  case 
fully ;  because  if  that  which  he  writes  is  so 
published,  it  may  be  said  to  be  writ  by  himi 
wherever  it  is  so  published. 

Att.  Gen.  We  have  proved  his  owning  him- 
self to  be  the  author,  and  his  causing  it  to  he 
printed  in  London. 

L.  C.  J.  That  is  not  an  evidence  of  bin  writ- 
ing it. 

Att.  Gen.  My  lord,  it  is  a  proof  of  his  caus- 
ing it  to  be  printed. 

L.  C  J.  If  he  be  guilty  of  a  fact  in  one 
county,  you  cannot  chaise  it  in  another,*'  Bui 
if  he  caused  it  to  be  printed  in  Lond^itj  no 
question  it  will  be  a  publication  hero. 

Att.  Gen,  The  composing  and  printing  is 
a  publication  ;f  and  that  we  have  proved  to  be 
done  in  London,  pursuant  to  his  agreement'. 
And  we  also  charged  him  with  writing  the 
same ;  and  as  a  pnm  of  that,  we  have  proved 
his  owning  himself  to  be  the  author.  If  f  hat 
be  not  an  evidence  of  his  writing  it,  we  can 

hardly  ever  prove  that  part  of  tne  charge  of 

■ 

*  As  to  this,  see  in  the  Case  of  the  Sevea 
Bishops  (vol.  IS,  PJ1.  316,  et  seq.)  much'  Kti- 
gatwn  concerning  toe  proof  of  composing'and 
publishing  in  Middlesex  the  alleged  libel.  See: 
too,  Boll.  N.  P.  d.  Rex  v.  Middleton. 

t  SeefiEast,  689,  690. 


IIIDJ 


S  ANNE. 


Trial  of  John  Tutchin^ 


[1120 


writiiig :  for  he  that  writes  a  libel,  will  do  it 
alone ;  and  proving;  the  copies  to  be  reci'ivi*d 
in  London,  is  an  evidence  they  were  writ  there 
first,  if  the  del'eudant  did  not  prove  the  con- 
trary. 

Mr.  WhUaker,  Mr.  How  swears,  he  had 
the  copy  from  Ijambeth. 

Alt,  Oen,    Where  was  it  composed  ? 

How.    At  mv  house. 

Att.  Gen.   Mi' as  he  there  at  your  house? 

How.  Yes ;  and  I  had  theni  from  him  there. 

L.  C.  J.   Did  he  write  an  v  of  them  there  ? 

How.     Not  that  1  know  of. 

Att.  Ccn,    is  Mr.  Tutchin  in  the  court  ? 

Mr.  Mountugue.    I  believe  not. 

ImCJ.   Why  is  he  not  here  ? 

Mr.  Mountague.  May  it  please  your  lord- 
ship, and  you  i|[entlerocn  of  the  jury,  to  spare 
me  a  few  words  in  behalf  of  the  detendant.  I 
can  hardly  say  I  am  of  counsel  with  Mr.  Tut- 
chin, because  1  have  never  seen  him,  but  upon 
recording  his  appearance  in  open  court ;  and 
he  has  not  thoujf ht  fit  to  senil  us  any  instruc- 
tions till  this  morning,  when  we  were  just  go- 
ing down  to  Westminster.  But  i  do  sup|)ose, 
this  remissness  in  his  tem|»er  doen  proceed 
from  his  innocency  of  the  accusation  agaiost 
bim  :  and  he  has  a  mind  to  let  the  worid  see, 
how  easy  it  is  to  make  his  defence ;  since  he 
has  pitched   upon  me  for  his  advocate,  and 

S'ven  me  so  little  time  to  prepare  myself  for  it. 
ut  as  short  notice  as  I  huvcr  had  of  this  infor- 
mation against  him,  thus  much  I  will  beg  leave 
to  say  to  it  in  general;  that  it  does l>y  no 
means  come  un  to  what  the  gentlemen  on  the 
other  side  call  il,  *  a  charge  of  writing  and 

*  publishing  a  talse  and  scandalous  libel.'  My 
lord  t^oke  has  given  us  a  definition,  or  rather  a 
description  of  a  IiIm  I :  says  he^  *  Fnmosns  Li- 

*  bellus,  sen  infamatoria  Scriptiira,  is  maile  ei- 

*  ther  against  a  private  man,  or  a  magistrate. 

*  If  it  be  against  a  private  man,  it  does  deserve 

*  to  be  punished  ;  because  it  is  likely  to  incite 

*  all  the  fiunily  or  kindred  of  such  person,  to 

*  revenge  the  mjury ;  which  tends  to  the  breach 

*  of  the  public  peace.     If  it  lie  against  a  public 

*  person,  as  a  magistrate,  it  is  a  gr^t^^r  ofi'ence: 

*  because  it  concerns  not  only  the  breach  of  the 

*  peace,  but  it  is  a  scandal  to  the  government. 

*  And  it  matters  not  whetlier  such  private  man, 

*  orniagistnte,  be  dead  or  alive  at  the  making 

*  of  such  liliel;  because  the  friends  and  rela- 

*  tions  of  such  persons,  are  incited  thereby  to 

*  disturb  the  peace  of  the  kingdnm.'  By  all 
which  sayings  of  my  loni  Cuke,  1  do  humbly 
■uppose,  that  there  can  be  no  lihfl,  where  no 
person  certain  is  reflected  uftou,  or  scandalized. 
A  libel  that  points  at  noJHMly  in  particular,  is 
like  a  shot  at  random,  that  seldom  does  any 
mischief.  And  tlierefurc  1  do  take  it,  with 
great  submission,  that  m  this  case,  Mr.  Attor- 
ney shorld  have  shewed  us  what  person  (ei- 
ther public  or  private)  these  Observators  have 
aspersed.  iMy  lord  Ccd&e,  in  aoothor  place, 
does  liken  libelling  to  poison,  which  secretly 
fllestroyi  a  man's  rcpatatiooi  as  the  other  does 


his  life.    But  certainly  it  wouM  be  thooght  a 
strange  sort  of  indictment,  to  cfaarf^  a  man 
with  being  guilty  of  murder ;  and  not  mentMa 
some  one  in  particular,  that  has  lost  his  bfi; 
through  the  defendant's  means  or  pr«»curemeQL 
Now  pray,  iny  lord,  how  much  does  this  ia- 
fonnation   differ  from  such  an    indictment.^ 
Here  it  is  said,  that  the  defendant  Tutchin  bai 
wrote  and  published  a  faba  and  acamlalous 
libel,  of  ami  ci»ncerning  tliis  kin^ndom  of  £Qg- 
laiid,   and  the  officers  and  wiiniatcra  of  the 
c|ucen.     But  a  national  reflection,  that  equally 
c'oncrms  every  individual  person  in  the  king- 
dom  with  the  reflector  himself,  cannot  exdle 
and  stir  up  ihe  people  to  quarrel  one  with  the 
other.     And  to  tell  me,  the  ministera  and  offi- 
cers of  the  queen  are  particulariy  oonoerad, 
does  but  give  me  occasion  to  ask,  what  offiom 
and  niinislers  Mr.  Attorney  ia  taking  care  of? 
For  1  do  not  find  any  minister  of  ataie,  or  other 
great  officer,  so  much  as  mentioned  throogli- 
out  this  record.    A  bailiff,  or  conatable,  is  one 
of  the  queen's  officers;  and  yet  very  few  will 
think,  a  man  oii^ht  to  be  punished  for  acaadal, 
that  shall  say  of  such  omcera  and  niiiiimii, 
they  commit  frci^iient  misdemeanors,  and  are 
of  mercenary  nrmciplcs.    Would  it  not  have 
been  easy  for  Mr.  Attorney  to  have  assigned 
the  particulars,  if  be  knows  of  any  body  thst 
*htts  beeu  defamed  by  these  Ofaaerratorsf  Bat 
since  the  information  sets  forth  no  partieniaii, 
1  lio(>e  the  jury  will  t^ke  it  for  granted,  that 
nothing  in  these  papers  can  be  affixed  to  as? 
man^s  door:  but  whatever  has  bc«n  writ,  n 
sfientin  the  air;  and  I  hope  this  aecnsaliaa 
will  vanibh  there  likewise. 

In  the  next  place,  my  lord,  I  would  beg  leave 
to  take  notice  of  the  particular  papen,  which 
have  been  severally  rc»d  in  evidence.  And  the 
first  that  has  been  produced,  ia  one  of  the 
printed  Observators,  agreed  on  alt  hands  to  have 
been  published  so  long  ago  as  the  30th  of  May, 
which  was  in  the  first  year  of  her  present  ma- 
jesty's  reign.  And  as  to  this,  thechamif, 
that  the  defendant  has  written,  compaoed  sod 
published  it.  But  bow  many  of  theae  three 
particulars  have  been  made  out,  must  be  ant 
observed.  And  as  to  writing  of  it,  Mr.  How 
has  sworn,  that  tliere  was  an  agroenMnt  made 
betwixt  hiui  and  the  defendant,  (but  where,  he 
cannot  say)  that  Mr.  Tutchin  should  wvits  a 
paper,  sometimes  once,  sometimea  twiee  a 
week,  of  the  public  transactions  ;  and  aoeh  a 
paper  has  been  writ  by  Mr.  Tutchia;  bat 
where  this  paper  waa  wrote  by  Mr.  Tutchia, 
or  deliverecl,  Mr.  How  cannot  swear.  How- 
ever, so  far  he  goes,  that  from  these  papers  of 
Mr.  Tutchin  he  has  printed  at  hia  nonsc  ia 
London,  these  papers  are  now  produced.  But 
on  this  evidence,  I  must,  with  your  lordship's 
favour,  observe,  that  there  are  two  diffiereat 
sorts  of  libels  spoken  of:  the  one  ia  in  writiBg, 
supposed  to  be  written  by  Mr.  Tutchin,  bat 
G«nI  knows  wlierc :  the  other  in  print,  owned 
by  Mr.  How  to  be  printed  and  pnblishfd  fnim 
t£ie  written  paper ;  which  does  not  appear,  aad 
of  which  no  true  copy  has  been  pnrrad.    Mow 
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we  hope,  tlierefore,  my  lord,  thit  the  ^^entle-  in  your  lordship's  jud^ent,  whether  the  pa- 

men  of  the  jury  will  n'lrhtly  distinguish  betwixt  per  that  is  prmhirecl,  does  make  out  thatns- 

this  first  and  second  libel,  and  make  a  differ-  sertion  to  be  just  as  it  is  laid.     I  take  it,  with 

ence  hotwixt  the  act  of  Mr.  How  and  that  Of  submission,  that  there  is  a  manifest  rariance 

Mr.  Tutchin.    The  printed  papers  here  pro-  lietwixt  the  chaiK^e  and  the  libel.    The  charge 

duced  are  stiled  the  Obserrotor  ;  so  was  not  makes  him  S|icak  of  the  power  of  the  people  at 

the  wri!t«*n  onc^,  if  Mr.  How  l»e  to  be  believed,  large  ;  when  the  paper  comes  to  be  read,  that 

The  printed  '  >bservatnrs  are  sold  about  for  the  speaks  of  our  representatives  in  parliament, 

sole  ben«>fit  of  Mr.  How  ;  and  Mr.  Tutchin  re-  And  surely  there  is  a  ditTerenceto  suy ,  the  peo- 

ceives  only  a  small  premium  for  the  writing  pleathirtre  cnn  do  so  and  so;  and  to  say,  our 

once  or  twice  in  a  week.     Mr.  Tutchin  only  representatives  in  ])arliament  can  do  it.     For  in* 

earns  his  weekly  sulisistence  by  making  ob-  stance,  the  makhig*  of  laivs  is  not  in  the  people 

servatloiis  in  the  country' ;  ami  it  does  not  ap-  disjiersed  over  England,  but  in  their  rcjiresen- 

]>ear,  that  he  concerns  himself  further  about  tattles  in  parliament,  in  eoncurrence  with  the 

the  printing  or  publishing  of  them.     If  he  gets  House  of^  Lonls.  when  the  royal  nssent  does 

hij  money,  Mr.  How  may  do  with  his  papers  as  likewise  concur  with  them ;  therefore,  I  think, 

he  thinks  fit.    Ko  that  I  munt  humbly  insist  this  charge  cannot  affect  us  upon  account  df 

upon  it,  that  what  Mr.  How  has  dnnif  within  this  ^-ariance.     The  next   article  then  to  be 

this  city   of  London,   can  never   reorh   Air.  taken  notice  of,  is  that  conceniing  the  navy.— 
Tutchin  into  Surrv  or  Ensex.     It  has  been  said 


III-      ^1^        •  «   i/\i       ^.      •    r^^  them   m  question  fur  the  same,  and  can  ap* 

nublishingtheKepnntedOlMiervatorsinl^ndon:    „-^. ^i'',     „ .i      ^^        '   .  A^^JL 

'    I  m«     ^  .  1.'     -A-i.    k        -u            ^1  point  such  to  wear  the  crown,  who  are  Attest 

and  Mr.  Tutchm,  if  he  be  Rudty  must  be  con-  {T            „^,,.„^  ^.,,i^,,  ,,,       ^U^  ^^^^  j^^^ 

vicieiJ  of  the   makmg   and    publishmg  that,  Uo  .u«««.  bw  all  t h«  ^^.nAu.  m«.t.r 


»K  ri  -;     1    .   r    r  I     i^^-   1'*"^  """"t.        '  He  passes  by  all  this  scandalous  matter, 

which  can  he  sworn  to  be  his  wntten  obsenra-  '^           ^ 

tions ;  especially  since  it  has  plainly  appeared  Mr.  Monnlague.  1  did  so,  Mr.  Solicitor,  and 

that  the  papers  written  by  Mr.  Tutchm,  have  I  did  it  on  purpose,  because  1  looked  upon  it  as 

been  frequently  altered  by  Mr.  How,  before  a  matter  not  proper  for  you  and  me  to  talk  of 

they  were  printed  off.  as  advocates  in  this  place.    And  I  am  apt  tx^ 

And  if  we  consider  the  passages  that  have  think  my  discretion  in  passing  it  by  ^ill  be 

been  produced,  the  gentlemen  uf  ilie  jury  will  more  easily  justified,  than  theirs  that  fthall  bring 

perceive  a  very  little  alteration  will  make  these  such  points  as  these  uiion  the  stage  to  be  talked 

papers  quite   different  from  what  they  are.  on  before  this  assembly.    I  must  declare,  for 

However,  as  they  be,  I  ho|ie  there  is  no  great  my  own  part,  that  I  think  the  rights  of  princes 

matter  in  any  of  them.    The  first  Observator  and  the  power  of  the  people  too  high  topics  for 

savs :  *  At  the  same  time,  if  we  consider  the  me  to  meddle  with ;  let  others  do  as  they  think 

*  French  king's  success,  in  his  hril)ery  and  best.  I  shall  pass  over  to  the  next  article  con* 
<  corruption,  we  ought  to  lament  the  sad  state  cerniog  the  navy.  *  Take  one  time  with  ano- 
'  of  our  own  countr}',  which  aflbrds  so  many  '  ther,  the  mismanagements  of  the  nary  have 

*  instances  of  treachery,'  Sec.  Now,  pray  who  '  been  a  greater  tax  on  the  merchants,  than  the 
is  *  We'  in  this  case  ?  Says  Mr.  Attorney,  in  '  duties  raised  by  parliament.'  Now,  how  does 
his  innuendo,  the  people  of  Enghind.  But  I  this  relate  only  to  the  naTy -royal  T  Itbno 
hope  an  innuendo  shall  not  make  a  man  guilty  of  where  aatd,  tlie  mismanagement  of  the  king^n 
a  crime,  which  otherwise  cannot  be  affixed  uptm  navy,  or  the  queen's  navy.  And  the  word 
him.  But  supposing  this  same  paper  were  in  nary  does,  in  my  poor  understanding,  signify 
truth  written  with  relation  to  England,  will  any  no  more  than  a  number  of  shi{»s  got  together; 
one  say,  that  (no  times  whatsoever)  this  coun-  and  thenfbre  I  do  humbly  conceive,  there  may 
try  liasafllbrdefl  not  any  instances  of  treachery  ?  be  a  n  ivy  of  merchant  ships  as  well  as  a  nary 
And  what  partot  this  information  does  so  much  of  men  Jf  war,  It  is  altogether  uncertain  what 
«s  fix  the  time  to  which  the  Observator  al-  navy  the  author  iloes  allude  to. 

ludes?      If  all  that  is  here  set  forth  were  L.  C,  J,  Surely  the  navy  must  be  the  nary 

written  of  a  former  ministry,  I  do  supposes  there  royal. 

would  not  be  so  much  blame  laid  on  the  an-  .Mr.  Hlountague,  If  it  must,  my  lord,  yet 

tbor,  as  if  he  comes  nearer  the  present  times :  nobody  can  say  that  we  never  hud  any  misma- 

eo  the  time  to  which  these  papers  do  refer,  nagenients  in  the  royal  navy,  and  whenever 

'must  certainly  be  material,  and  ht  to  be  consi-  that  has  happened,  the  merchants  of  England, 

dered  of,  before  any  one  can  rightly  judge  of  in  all  probabilitVi  have  suffered  for  it. 

•this  case.    And  ^r  want  of  its  being  ascer-  Att.  Gen.  >fy  lord,  1  thmk  all  this  discourse 

tained  and  determined  whither  these  reflections  is  such  a^  is  not  tn  he  allowed. 

•may  extend,   I  hope  the  jui^*  will  not  very  SoL  Gen,   When  a  man  complains  of  the 

much  regard  thdtn.  mismanai^ment  of  the  government,  and  theh 

The  next  charge  does  set  forth  a  wicked  as-  comes  after  this,  and  says,  thai  the  people 

•ertkni  to  have  been  made,  *  de  et  concemen'  have  a  power  inherent  in  them  to  call  their  go- 

«  pol^stat.  popali  AagUcanL'    Bat  wt  nasi  be  vernom  to  an  aeeouut ;  what  is  this  ?    Does  it 
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vunt  au  exposition,  thun  to  po«iifss  the  pMfile  i      Mr.  Weld.    It  neeil  not  be  in«Mt«d  od  to  6ii4 
with  HI1  opinimi  of  ilir  i»ow«*r  tlipy  liH%e  to  ca'l  '  faiin  ffuiltv  of  nil ;    it'  they  find  bim  guilty  af 


the  kiiitf  or  qUt'PD  to  an  account  ?  What  <l<»e^ 
ftiich  thnips  UMiit  tu«  tnit  lo  raihP  in  the  people 
an  indiptatifiu  a^aiii«i  ihei^ovirnnieni? 

Mr.  Jfixi/i/ii'^'i/e.  My  lord,  the  thinir  I  wM 
iniiKtint;  upon  m-&4,  that  u  haieTer  i»  here  ftet 
forth,  is  noi  broiit^lit  within  any  compass  of 
time,  and  there  is  no  |iarlicular  reBection  u|M>n 
any  pcniun  vihatsoe«er.  Tlioii^rh  mention  is 
nisde  of  divers  mi^mannirements,  and  of  sere- 
ral  niiscarriaues  ;    \rt  all  these  thini^s  may  be 

id  of  other  time*!  i«ini;  tiince.     And  therefore, 


siore  this  exception  goes  to  all  the  rest  of  the 
charges  in  the  mformation,  I  shall  piss  by  the 
other  particulars.  Ami  hince  1  have  taken  up 
a  threat  deal  of  your  lordship's  time  already,  1 
•ball  leave  the  rest  to  tlicsie  gentlemen  that  are 
to  s|ieak  al\er  me. 

Herj.  Darnel,  Will  you  sav  they  are  true? 

BIr.  Whitaktr.  My  lord,  here  \%  an  accusa- 
tion that  we  did  wnte,  and  coin|K>se,  and  pub- 
lish, these  papers ;  now  it  appears,  that  the 
first  author  was  otlen  out  of  London,  and  that 
the  copy  was  ot^en  fetched  from  l^mbeth,  and 
other  places;  and  the  witness  did  apply  the 
title  of  Observator  to  every  one  of  these  papers. 
Now  that  which  they  c.ill  liMlous  is  not  in 
•the  writing  uhtch  we  did  write;  and  if  we 
did  not  write  it  in  London,  I  hope  you  will 
Dot  find  ui  guilty  of  writing  and  publishing 
a  libel. 

Air.  Mount a^ut.  BTy  lord,  we  have  not  done 
any  thing  as  to  the  priming  at  all ;  wc  had  no- 
thing to  do  with  it. 

L.  C  J.  Were  not  yon  concerned  in  printing 
it  ?  I  cannot  tmaipne  how  Mr.  How  came  to 
pay  for  it  else.  Mr.  How,  what  were  you  to 
give  i'i}T  every  Oliservator  ?» 

How.  For  about  66  of  the  last,  1  paid  20s.  a 
time. 

L.  C.  J.  What  did  you  (rjve for  them  before.^ 

How,    Half  a  guinea  a  time. 

L,  C.  J,  WaH  It  the  same  thing  to  him  whe- 
ther you  printed  it  or  not  ? 

How.  Yes ;  but  I  would  not  hate  given  it 
Lim,  if  it  had  not  been  to  lie  published. 

Mr.  Whiiaker.  My  lord,  we  are  in  your 
judgment  as  to  this  matter,  whether  they  can 
find  US  ffuilty  of  a  liM  in  Loudon? 

Sol.  Gen.   It  was  in  London. 

X.  C.  J.  Where  was  the  agreement  made  ? 

How.  I  did  think  at  first  that  it  was  in  the 
city,  and  1  do  think  so  ;  but  he  says  it  was  in 
Surry.  The  pafiors  were  delivered  sonietimcs 
at  my  own  lkouse,and  sometimes  in  the  country. 

Ait.  Gen.  Were  they  delivered  to  you  to  Be 
printed? — How.  Yes. 

Att,  Gen.  You  said  vou  and  he  have  mend- 
ed the  pa)>ers ;  has  that  been  done  at  your 
house  in  iiondon,  or  in  tlie  country  ? 

How.    I  do  not  know  wliirh. 

Mr.  Mountague.  Let  tue  ask  you  one  qnes* 
tion :  can  you  swear  to  any  particular  paper, 
that  he  delivered  that  paper  m  London. 

l/ju^.  I  do  not  kuow  where  they  titrt  dc!I- 
Ttrcd. 


the  pubiii-utiun,  that  wilt  he  enough  ;  And  that 
thi*y  cannot  deny  but  he  Is  (guilty  of  thaL 
Wlien  it  tK  dolivered  to  be  printed,  it  la  as  much 
a  public :itiou  as  the  composanj^  of  it. 

.Mr.  Mtmntague.  But  it  does  not  a|ipear  that 
it  w  as  delivered  iu  London. 

Mr.  H>/{/.  But  he  owned  it  in  Loadoo. 

8ir  7*.  Ptwit.  He  did  cause  these  papen  It 
be  printed  in  I/hhIoh. 

L.  C.  J.  He  delivered  them  tn  be  printed  \m 
London  :  How  agrees  to  give  him  half  a  gui- 
nea a  paper  at  first,  and  £6s.  afterwards  ;  and 
sure  ly  tlieu  he  designed  to  haTe  them  printed. 

Mr.  Mountague,  He  cares  not  what  be  does 
with  the  |»pers,  he  was  only  to  have  so  much 
uiooey  for  them. 

Att.  Gen.  My  lord,  here  thej  are  setting  up 
a  doctrine  that  will  make  libelliog  safe,  so  that 
no  man  shall  ever  be  punished  for  it.    We  bafs 
charged  him  with  wnting,  ooinposing^  and  pub- 
lishing a  libel :  we  have  provedf  the  agreennent 
made  witli  tlie  printer,  be  it  in  London,  or  out 
of  l^ndon,  is  not  verv  material.    Now  if  then 
lie  an  agreement  made  out  of  Lomlon  for  print- 
ing and  publisliui^  a  libel,  wherever  that  libel  is 
printed  and  ouhlished,  he  is  guilty  ;  for  what- 
ever is  doue  by  his  agreement,  he  is  guilty  of 
it.     As  to  the  next  thing,  I  am  much  ooncem* 
ed  to  hear  them  say,  that  which  1  never  befbrs 
heard  urged  in  any  court,  that  a  libel  is  not  a 
libel  uidess  they  assign  some  particular  persoo ; 
but  I  look  upon  it  as  tlie  highest  kind  of  libefa 
to  reflect  on  public  officers  in  general ;  on  the 
administration  of  justice  in  general.     I  beliefe 
every  one  knows  a  libel  is  a  libel,  though  par- 
ticutar  persous  are  not  named :   if  it  reflect  en 
ofllcem  in  general,  as  ministers  of  state,  or 
judges,  or  the  like.     BIr.  Blonnta^ue  would 
have  it,  that  reflections  on  the  ministers  of  the 
cn»wn  is  not  a  rctlectioo  on  the  queen  ;  and  be 
would  have  it,  that  we  should  have  avened 
who  these  luinisters  are  that  were  meant  in  the 
liliels.    As  to  the  firsct,  certainly  they  that  re- 
flect on  the  public  administration  of  justice  by 
the  queen's  officers,  do  reflect  on  her  muesty, 
who  places  and  continues  them  in  their  offioea. 
And  to  the  second  reflection,  being  in  general 
on  Uie  ministry,  we  ought  not,  nor  could  aver, 
who  in  particular  he  meant  in  these  libels ;  the 
whole  administration  under  the  queen  is  i^ 
fleeted  on,  in  placing  in  officers  in  general ;  ie 
the  manageraeut  oi  the  navy,  and  placing  in 
the  officers  thereof;  and  in  the  administmtian 
of  justice  in  the  courts  of  justice ;   and  what 
can  be  more  scandalous  T  There  needs  no  mwmy 
uient  to  exjdain  these,  in  themielvee  thej  ap- 
pear lo  be  libeU ;    and  I  hope  such  disoomM 
as  have  lieen  made  ou  this  occasion  for  the  de- 
fendant will  not  meet  with  any  eountenance; 
but  I  am  surprized  to  hear  it  justified  hera  by  n 
counsel,  Tliat  the  people  hare  power  to  call 
their  governors  to  account. 
3Ir.  Mountague.    1  did  not  say  ao. 
Att.  Gtn.  Certainly,  what  you  did  saj,  vis. 
That  you  shewed  wore  disctttion  in  peisim  it 
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by  than  we  did  in  questioning^  the  defendant  for  I 
it,  and  that  we  wanted  discretion  in  bringing 
this  matter  on  the  stage,  could  ba?e  no  other 
meaning,  but  that  the  matter  was  justifiable, 
but  you  would  not  in  firudencedo  it ;  which,  I 
must  say,  is  the  greatest  liberty  I  ha?e  known 
taken  by  a  counsel. 

L,  C.  J.    1  did  not  hear  him  say  so. 

Mr.  Mountague,  I  did  not  say  so ;  I  said  it 
was  more  discreet  to  pass  it  by  than  tidte  notice 
of  it. 

Alt.  Gen.  1  will  always  prosecute  any  man 
that  shall  assert  such  doctrine.  My  lord,  I 
think  myself  obliged  in  duty,  being  in  the  sta- 
tion I  am,  always  to  take  notice  of  such  dis- 
courses as  these,  which  no  counsel  ought  to 
presume  to  make. 

L.  C.  J.  Gentlemen  of  the  jury,  this  is 
an  information  that  is  preferred  by  the  queen's 
Attorney  General  against  Mr.  Tiitchm,  for 
writing  and  composing,  and  publishing,  or 
causing  to  he  writ,  composed  or  published,  se- 
veral libels  against  the  queen  and  her  gorem- 
meut ;  and  all  these  that  are  set  forth  as  libels, 
arc  entitled,  The  Obserrator,  and  they  are  in 
number  six.  The  first  is  said  to  be  made  and 
published  May  SO,  1703,  and  in  which  Mr. 
Tutchin  is  charged  with  having  this  libellous, 
scandalous  paragraph  against  the  gorernment, 
and  the  administration  of  it.  The  words  arc 
these,  *  If  we  consider  the  French  king's  suc- 

*  cess,  in  his  bribery  and  corruption,  we  ought 
'  to  lament  the  sad  state  of  our  owu  country, 
'  which  affords  so  many  instances  of  treachery. 

<  If  we  may  judge  by  our  national  miscar- 

*  riages,  perhaps  no  nation  in  £ur«>pe  has  felt 

*  the  influences  of  French  gold,  more  than 

*  England  ;    and   worthy  it  is  our  greatest  la- 

*  mentation,  that  our  dear  country  should  be 

*  thus  weakened  hy  men  of  mercenary  princi- 

*  pies,    when    countries   inferior   to   ours   in 

*  strength  and  riches  are  secured  from  attempts 

<  of  this  nature,  only  by  the  fidelity  of  their 

*  people.  What  is  the  reason  that  French 
'  gold  has  not  affected  Holland,  a«  well  as 

*  England  ?  But  that  their  ministry  is  such  as 

*  is  entirely  in  the  interest  of  their  conntry, 
'  and  altogether  incorruptible :    they   preter 

*  men  that  are  knowing  in  their  posts,  and  are 

*  active  in  business.      When  in  England  we 

*  find  out  offices  for  men,  and  not  men  for  of- 
'  fices ;  and  a  title  of  honour  grimes  a  man  a  title 

<  to  a  great  employment  he  is  altogether  igno- 
« rant  of.    By  this,  and  by  preferring  of  men 

*  by  interest  and  favour,  has  the  excise,  the 

*  customs,  and  other  branches  of  the  revenue 
'  intolerably  sunk ;  and  by  this  means  has  the 
'  navy  of  England,  cor  chief  support,  been  hi- 

*  therto  perfectly  bewitched :   and  can  Lewis 

*  spend  his  money  better  than  in  getting  men 

*  into  offices  in  England,  who  are  either  iaise 

*  or  ignorant  in  the  business,  or  are  bis  friends  V 
This  now  is  charged  on  him  as  a  defaming  the 
government,  in  employing  corrupted  o^ers, 
or  ignorant  officera,  when  they  are  not  fit  for 
their  places.  There  b  another  that  has  been 
fffodooed,  wUdi  it  the  scoMid,  that  luuh  these 


words:  '  And  this  is  a  prerogative  of  singular 

*  advantage  to  the  people  of  En^^^land,  in  that 

*  their  representatives  are  the  judges  of  the 

*  male-administration  of  their  governors ;    that 

*  they  can  call  them  in  question  for  tlte  same^ 

*  and  can  appoint  tuch  tu  wear  the  crown,  who 

*  are  fittest  for  government :   which  they  have 

*  oflen  done,  and  indeed  which  is  the  pnvilefl^e 

*  of  all  free  people,  who  are  authorized  by  tba 

*  laws  of  G(mI  and  nature,  to  chuse  their  owa 

*  governors.'  This  is  to  possess  the  people, 
that  they  may  at  their  will  and  pleasure,  whea 
they  take  a  fancy  tliereto,  disseise  the  qneen^ 
and  set  up  what  governor  they  please.  Thess 
two,  and  the  rest  which  I  shafl  mention  by  and 
by,  are  given  in  evidence.  And  it  seems  at 
first  Mr.  Tutchin  came  to  Mr.  How,  tha 
printer,  and  there  is  a  contract  made  between 
them  two,  to  print  a  weekly  paper,  and  it  was 
to  be  entille<l.  The  Observator,  and  be  was  to 
have  half  a  guinea  a  time.  Mr.  Tutchin  was 
to  write,  and  the  other  was  to  print ;  his  print- 
ing-house was  here  in  London :  accordingly 
he  enters  into  this  contract,  and  from  linie  to 
time  has  received  copies,  and  prints  them,  and 
has  paid  Mr.  Tutchin  for  them,  and  has  printed 
all  his  Olraervators,  even  to  this  very  day :  af- 
terwards there  came  two  out  in  a  week.  Now 
it  is  most  plain,  that  a  contract  was  made  be* 
tween  Mr.  Tutchin  and  Mr.  How,  for  Mr. 
Tutchin  to  write  and  frame,  and  Mr.  How  to 
print.  And  nobody  can  imagine  that  Mr.  How 
the  printer,  would  give  him  money*  unless  that 
written  copy  were  to  be  printed :  but  now,  say 
the}',  was  there  no  alteration  made ;  but  were 
they  printetl  exactly  pursuant  to-  the  copy  of 
Mr.  Tutchin  ?  Yes,  but  these  two  were  not ; 
not  but  that  sometimes  1  made  some  altera- 
tions ;  fur,  says  he,  whfu  I  thought  bis  ex- 
pressions were  too  passionate  and  severe,  I  ap- ' 
prehended  <langer,  and  made  some  literal  alte- 
rations. But  after  this,  these  two  were  read^ 
and  Mr.  Tutchin  owned  them,  and  divers 
others,  and  ordered  him  to  bind  them  in  a  vo- 
lume ;  and  he  does  so,  and  Mr.  Tutchin  makes 
a  Preface,  and  binds  it  to  this  volume,  h  ap- 
|ieac8  that  his  own  hand  is  to  it,  to  the  Preface, 
and  was  paid  money  for  them,  and  Mr.  Tutchin 
owned  this  number;  so  tliat  there  is  a  full 
proof  that  these  were  composed  by  Mr.  Tutchin, 
in  order  to  be  printed,  and  they  were  printed 
afterwards,  and  he  has  received  money  for 
them. 

Now  there  are  four  more  which  sre  charged 
in  the  information,  of  the  same  nature.  One  is 
thus :  *  Take  one  time  with  another,  the  mis- 
'  managements  of  the  navy  have  been  a  greater 

*  tax  on  the  merchants,  than  the  duties  raised 

*  by  parliament:  we  never  had  a  better  navy; 

*  but  the  wisdom  of  the  managers  thereof  is 

*  like  a  bottomless- pit,  past  finding  out.'    A 
fourth  paper  hath  these  expresstions.     *  ^^^ 

*  availa  it  a  man  of  learnings  and  parts,  to  qualify 
<  himself  for  the  service  of  his  country  on  tha 

*  ocean  ?     If  he  has  knowledge  enough  to 

*  advise  Neptane  bfaoraelf,  if  he  has  no  interest 

*  hesliall  haTsnopiefciineut  How miiob doss 
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<  it  look  to  our  natioo's  disatl  vantage,  to  liaTe  men 

*  in  eiuineut  stationii  in  Ibenavy,  Mrbo  have  not 

*  io  much  as  au  idea,  a  iiutiun,  a  thuuglit  ol* 

*  navalatfaii-K?  tu  have  nit^c  to  HUpenutend  the 

<  building  of  our  llualiD^  ra»tieft,  who  kuow  not 

*  tlie  uatua*  of  auy  one  part  of  the  iiiaua<itenirut  ? 

*  To  have  men  employed  in  the  victualliu|f» 

*  who  quaUfy  themselvcb  lor  that  post  by  learn- 

*  ing^  to  write  their  names,  which  is  indeed  a 

*  |Miki  for  a  philoHOplier  bred  to  the  sea :"  This 
alsi)  chur;;cs  the  (government  for  emplo^iuf; 
unlit  mini&ioni  in  the  navy.  There  is  a  hi'lh, 
and   that  hath  these  uurds.     **  Couuirtfmun, 

*  Truly,  mahier  Oiiservator,  I    haw  no  very 

*  If  nod  news  for  you .  Mr.  Jinniel  De  Foe  has 

*  pleaiieil  ;;uilty  to  ilie  iudicUnent  auainst  him, 

*  fur  writintf  and  publishing  The  ^ih«»^t4•|ct  Way 

*  w  iih  the   Dissenters ;  and  he  is  seittenceil  to 

*  stand  three  times  in  tJie  pillory,  to  pay  u  tine 

*  of  'iOO  iiuirkfi,  and  to  lind  ^ecMirity  for  his 

*  l^ood  behaviour  fur   seven   years.      Obterv. 

*  The  court  could  do  no  otherwise  than  convict 

*  him,  upuu  his  pleadin;.;  guilty  ;  huhenius  can- 
*Jitt'HUtn  rcum,    is  very    often   the  voice  oi' 

*  conns  of  judicature,  it  is  the  case  of  judges 

*  and  juries:    If  Oanicl  De  Foe  was  in  expec- 

*  tatioD  of  ColemanN  black- box,  he  has  tbund 

*  a  pillory  instead  of  it.     1  do  nut  iruubU^  my 

*  head  about  the  ensiotn  of  giviug  the  pillory 

*  to  authors,  which  is  the  punudiment  of  bakers. 

*  You  talked  just  now  of  turning  author,  have 

*  a  caie  of  }our  caudle ;  you  see  which  is  the 

*  shortest  way   with  authors;    you  must  all 

*  enter  yourselves  in  the  regiment  of  colonel 
'  Foe.  Tlu!  law  of  England  direcu,  that  no 
«  man  shall  hp  fined  uUm  Uucmentum  ;  and  1 

*  make  no  qucstiiMi,  but  the  jusiice  of  tlie  co«rt 

*  has  fined  Mr.  Fo«*  answuralde  to  his  estate. 
'His  security  for  his  good  Itehaviuur  fur  se«ea 

*  years,  without  doubt,  was  ralioually  con- 
'  siiierid,  as  to  ihc  legality  thereof.  For  my 
'part,   1  am  only  accp  tainted  with  old  laws  of 

*  England,  the  amrient  birthrights  and  immu- 

*  uitics  of  Englishmen:  this  I  take  to  lie  the 
'  foundation  of  new  Uws.'^  And  then  here  is 
the  last,  w  hich  lisith  these  words :  <*  Ciiunlrtfmaiu 

*  Muster  Observator,  there  is  another  plot 
'  a^jfaiust    you.     Obicrvator,     Prithee,    man, 

*  there  is  a  plot  against  the  queen,  and  the 
'  whoiu  nation  ;    is  it  any  wonder  tlien,  that 

*  ihtii-c  are  plo;s  against  me  ?  The  high-flyers 

*  are  now  plotting  against  every  honest  uiau  in 

*  England.  1  will  ttll  you  inure  of  it,  the  next 
'  time  we  meet.  ComiLrifman,  1  fancy  some  sort 

*  of  people  plot  against  }ou,  because  vou 
'  endeavour  to  countermine  their  plots  against 

*  the  q>ern  and  nation.  Oburzator.  You  are 
^  right  enough  ;    but  that  shall  not  hinder  me 


Trial  of  John  Tutchint  [IISB 

*  against  them  the  said  citiiene;  and  hjr  this 
'  means  they  are  minded  to  set  j^our  juron 

*  against    you.      06»erva/ur.    Thin  ie  likdv 

*  enough  ;   they  will  leave  no  stooe  UDturueol 

*  to  suppress  the  trntli.    1  uiMlenland,  1  shonU 
'  have  been  prosecuted  by  hill  the  laet  aeHUiii% 

*  but   that  the   high-flvers  did  not   like    Um 

*  jury :   nay,  they  say,  they  do  not  like  the  two 

*  iiliJrifl's,  uecause  they  will  not  pack  Junes  to 


'  eflcfjt  this  plot,  I  supiKwe  you  will  ni'vur  bo 

*  trieil.    They  insinuate  into  the  citizeus  of 

*  London,  that  you  have  lately  written  very 

*  scandalously,   malieioiwly,  and  treasonably, 

*  and  1  do  uot  kiiovir  how  maj^  otber  Uev, 


find  innocent  men  gudty. 

This  is  the  last  ot  the  libels.  Now  wbaterer 
you  admit  concerniog  these,  the  same  is  proved 
CfMiceri ling  the  other  two,  except  that  of  tho 
volume.  These  he  did  receife  frum  Mr. 
Tutchin,  or  by  his  agent.  He  also  pud  Mr. 
Tut4*hin  u|ion  the  same  account  that  he  paid 
for  the  rest,  and  they  were  prioted  kicre  ia 
London,  ami  published.  Now  Mr.  Tutcbin  did 
not  at  any  time  complain  that  they  wera  nal 
printed  arcording  to  the  copies  sent.  As  to  the 
copii*s,  thi'y  are  hist  all  of  them  but  one  of 
thi.'se  four.  There  are  divers  otiiera,  but  th^ 
eoneern  not  this  information,  but  one,  and  that 
is  Mr.  Tutchin^s  haml,  the  same  hand  aa  tba 
other  papers,  and  by  that  copy  the  paper  waa 
printed,  and  Mr.  Tutchin  also  i-ecei%ed  ibt 
money  for  it.  So  that  now  you  liave  heard  ibia 
evidence,  yuu  are  to  consider  whether  you  an 
sati^lied  tluit  Mr.  Tutchin  is  guilty  of  writingf 
coni|iosiing,  and  pidilishing  these  libels.  Tbcj 
say  they  are  innocent  papers,  and  no  libela,  aM 
they  say  nothing  is  a  libel  but  what  reflods 
u|K)n  some  particular  person.  But  this  is  a 
*  «ery  strange  doctrine,  to  say,  it  is  not  n  libel 
reflecting  on  tlie  government,  endeuvouring'.ts 
|)os«es8  the  people  tliat  the  government  is 
administered  by  corrupt  fiersons,  that  an 
ployed  in  such  or  such  stations  eiUicx  ia  ills 
navy  or  army. 

To  say  that  corrupt  oflicers  are  appointed  Is 
administer  affairs,  is  certainly  a  reflection  oa 
the  government.  It'  people  should  not  ba 
called  to  account  for  |M)ssessing  tbe  people  with 
an  ill  opinion  of  the  government,  no  i^ver^^ 
ment  can  subsist.  Fur  it  is  vety  necesssry  fiv 
all  governments  that  the  people  sboukl  bavc  a 
good  opinion  of  it.  And  nothing  can  be  woiie 
to  any  government,  than  to  endeavour  Is 
procure  animosities,  as  to  the  managenieat  of 
It;  this  has  been  always  looked  imoQ  na  a 
crime,  and  no  government  can  be  sale  witbost 
it  be  punislied. 

Now  you  are  to  consider,  whether  tboM 
words  1  liave  read  to  you,  do  not  tend  to  begat 
an  ill  opinion  of  the  administration  of  tiie  giw 
verument  ?  To  tell  us,  tliat  those  that  are  eai^ 
|doyed  know  nothing  of  the  matter,  sod  thsaa 
that  do  know  are  not  employed.  Men  ore  net 
adapted  to  offices,  hut  offices  to  men,  out  of  a 
particular  regard  to  their  interest,  and  nut  la 
their  fiiueis  tor  the  places ;  thia  ia  tho  purpoil 
of  these  papers. 

Now  they  on  his  behalf  insist  oa  thcfo 
things :  First,  thejr  say  you  do  not  prase  amf 
crime  against  him  m  London,  liideed  il  is  net 
proved  that  he  writ  them  in  London;  but  tha 
question  iS|  whether  there  m  Bfll  wniiM  tim 

0  ^ 
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rom|i08ing  and  ptiLtioition  iq  London  ?  There 
is  prouf  that  tbe^  were  tent  to  Mr.  Bow,  in 
ortler  tu  print  tliem  in  LnniliiQ.  Now,  wlieUier 
lie  received  them  Irom  him  in  London  or  no 
(Imt  suppoie  out  ol*  London,)  yot  if  he  reeeived 
theiu  to  print  them  in  London,  that  is  a  pnbli- 
calit»u  in  London.  If  they  scruple  that  matter, 
it  vhall  be  jipecially  found.  Jt'they  were  deli- 
vci'lnI  to  be  printed  at  London,  Imust  leave  it  to 

Jr'uur  couHJ deration,  whether  \ou  will  not  find 
liin  guilty  of  publishing  them  in  London. 
Tlicy  were  some  of  tliero  printedin  Fanoburch- 
stieet,  and  others  iu  Graoecburoh-street  He 
knew  where  the  printer  lived,  the  contract  was 
niaile,  and  he  wes  paid  for  them-  Gentlemen, 
I  nuiftt  leave  it  to  you  ;  if  you  are  satisfied  that 
III*  is  {ruiky  of  ooiupof>ing  and  publisbing  these 
l»upers  at  LoudoAi  you  are  to  find  him  guilty. 

Then  the  Jury  withdrew,  and  about  a  quarter 
01*1111  hnur  atier  returned  iuto  Court. 

Cierk.  Answer  to  your  names,  &c.  How 
say  yuu,  U  John  Tuicbin  guiUy  of  the  charge 
laul  uguiuKt  him,  or  Not  Guilty  r 

Foftt/mn.  Guilty  of  composing  and  pub- 
Lshiiu;. 

L.  C.  /.  They  appeal  from  my  ofsnioo ; 
they  do  not  find  the  writing  in  ilondon,  but 
they  find  him  guilty  of  composing  and  pub- 
li»hing  iu  London,  that  is,  supposing  be  did 
write  them  out  of  London,  and  deliver  theni  in 
ordor  to  be  printod  in  London. 

Sol,  Gen,  Do  you  find  that  the  papers,  the 
several  copies  of  these  six  Observators,  were 
delivered  to  be  printed  in  London  ? 

Foreman,  Yes,  guilty  of  composing  and  pub- 
lishing;, kilt  not  of  writing. 

Sol.  Gen,  Do  you  find  him  guilty  of  the 
iv'hute  charge,  except  the  writing  P 

Foreman,  Yes. 

CiLrk,  Gentlemen,  hearken  to  your  verdict, 
you  say  John  Tutchiu  is  guihy  of  the  whole 
inrorratktion,  except  the  writing  ? 

Foreman.  Yes. 

Cierk,  And  so  yon  say  all  ? — Jury,  Yes. 

November  13. 

Alt,  Gen.  My  lord,  Mr.  Tutchin  has  given 
me  nolii*e  that  he  will  bring  sn  appeal  in  arrest 
of  judgn»ent ;  and  indeeil  he  has  given  public 
uotioe  of  it,  for  it  is  put  into  the  news- papers. 

L.  C.  J.  inhe  here? 

Mr.  iicNm^o^ne.  Yes,  my  lord,  he  is  about 
the  murt. 

Att.  Gem.  Call  him. 

Ciyrr.  John  Tutchia,  gentlenan.  [Then 
be  came  iiiio  court.] 

Mr.  MouHta(fue.  May  it  please  your  lord- 
ship to  lavour  uie  n  tew  wonts  in  behalf  ol*  the 
deiendsnt,  John  Tutchin.  lie  was  tried  before 
your  lordship  at  the  Guihttiall,  London,  on  8a- 
torilay  was  seven- niirht,  for  being  the  author, 
composer  and  puUislier  of  some  papers  entitled, 
TheObservaior ;  and  there  ia  a  verdict  eutensd 
a>j|>ainst  him,  and  now  he  appears  to  submit  to 
tlie  judgmeni  of  the  court;  which  he  humbly 
bopM  shnli  Mii  bo  gim  ■gaioakliiiB.    For, 
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my  lord,  in  the  first  place,  L  beg  laare  to  take 
notioe,  that  wa  think  there  is  cause  why  yuuif 
lordship  should  set  asiile  the  trial  that  baa  been 
bad  ;  tor  we  look  on  all  the  proceeiiiugi  upon 
the  writ  of  Distringas,  on  which  the  verdict  is 
taken,  as  null  and  void.  This  is  an  iutbrmution 
against  Mr.  Tutchin  tor  a  libel ;  and  tlie  tiicts 
laid  in  the  inlbrmaiion  are  said  to  have  beea 
transacted  within  the  city  and  county  of  Lon- 
don. To  this  inforination  he  pleaded  the  last 
Trinity  term,  and  the  Venire  Faoian  was  award- 
ed the  last  day  of  thai  term,  *  Return.  Die  Lu- 
'  nie  proxinuB  post  trea  septimanas  Saocti  Mt« 

*  cbaelis,'  which  your  lurdship  knows  was 
October  23,  the  first  day  of  the  term,  and  tha 
Distringas  should  have  issued  the  very  saina 
day ;  Imt  it  so  happens,  that  the  Difeitrtui>as  in 
this  case,  does  appear  to  have  bet:n  sued  loriili  Oc- 
tober 24,  which  IS  a  day  after  the  return  of  the 
Venire;  and  therefore  ne  say  the  Distringas  is 
naiisrht,  and  all  the  jiroceedings  thereupon  are 
null,  because  tliere  is  no  award  of  the  court  to 
warrant  this  Distringas.  In  the  next  place, 
we  say,  that  the  return,  neither  of  the  Venire, 
or  the  Distringas,  are  as  bv  law  they  oughi  to 
be ;  tor  the  return  of  the  Venire  is  *  die  Lunie 

*  proxime   post  tres  septimanas   iBHincti  Mi^^ 

*  chaelis,'  and  the  jury  are  to  be  brought 
*>  coram   Domina  K^ioa   apud    Westm.  die 

*  Jovis  prox.  |Kist;'  and  llie  returu  of  the  Dis* 
tringas  is  *  Crast.  Aniin.'  with  an  *  Hab.  Cor- 

*  pora  coram  Uegina  apud  Westin.'  For  both 
which  reasons  we  think  it  naught,  because 
when  any  proceedings  in  criminal  matters  are 
laid  in  a  foreign  county,  the  process  must  be 
made  returnable  at  a  day  certain.  Diiy  might 
be  given  *  coram  llegiiia  ubicunque.' 

L.  C.  J.  You  mean  at  a  common  day  ;  and 
it  is  so,  whenever  indictments  are  removed 
hither  by  Certiorari  out  of  foreign  counties. 

Mr.  J^ountagu^,  My  lord,  ue  think  ilMsre  is 
no  dilfcreiice  to  be  made  between  the  proceed- 
ings in  Ijondon,  aud  other  counties  more  re- 
mote from  Westminster. 

L.  C.J.  In  intbriimtioos  exhibited  by  Mr. 
Attorney  General  in  tliis  court  for  criines  done 
in  foreign  counties,  it  is  usual  to  return  the  pro- 
cess upon  day  certain. 

Ait,  Gen.  My  loni,  informations  are  of  the 
nature  of  a  bill. 

L.  C.  J.  Process  on  an  indictment  ma^  be 
made  returnable  on  a  certain  day,  if  it  be  touud 
in  this  court ;  hut  if  it  be  removed  hither  by 
Certiorari,  it  is  otherwise. 

Mr.  ^Jm^ni(lgue,  Aly  lord,  we  take  it,  that 
the  process  that  has  been  hitherto  taken  out 
upim  all  intbrmationa  that  charge  cringes  on 
defendants  as  done  oat  of  the  county  of  Mid- 
dlesex, has  been  made  returnable  on  some 
common  return  day,  a  d  not  at  a  day  certain. 

Att.  Gen,  It  has  always  been  allowed  to  l>e 
upon  a  day  certain,  as  well  as  upon  a  general 
return-day ;  and  it  is  settled  aud  declared  so 
by  the  court. 

L.  C.J.  I  am  apt  to  thmk  the  clerks  have 
gone  both  ways. 

MU  Gem.  AmaatakBpalepgdayiif  iMwilU 
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Mr.  Mountague.  We  have  looked  orer  many 
knfbnnatioDB,  and  the  practice  doea  not  appear 
to  ha?e  been  ao.  But  what  doea  Mr.  Attorney 
aay  to  the  Arat  exception  we  ha?e  taken  T  Here 
ta  a  disoontinuanoe  alter  the  return  of  the 
Venire,  which  was  upon  October  33,  and  the 
Diatringaa  beara  *  teste  Ticeaaiiiio  quarto  die 
<  Octobris.' 

X.  C.  /.  Ay,  what  can  you  aay  to  that,  Mr. 
Attorney  ?  That  ?ery  day  the  writ  ia  entered, 
there  moat  be  a  Distrincaa, 

AU,  Gen.  My  lord,  1  know  not  how  it  came 
to  pasa.  1  beliefe  aomebody  haa  doue  it  on 
purpose.  I  desire  the  clerk  may  gi?e  an  ac- 
count of  it.  1  never  aaw  the  writ.  I  desire 
time  to  know  how  this  has  been  managed. 

L,  C.  J.  There  must  be  m  continuance  to 
that  day ;  if  there  lie  no  continuance,  all  is 
fallen. 

Att,  Gen,  If  they  come  a^in,  we  will  see 
how  thi4  has  past. 

L.  C.  J.  If  it  be  so,  the  plea  is  discontinued, 
and  you  must  plead  de  naro, 

Mr.  Mvuntague.  My  lord,  seeing  it  ia  in 
court,  I  deaire  it  may  be  read  now. 

L.  C.  J.  What  need  you  make  that  reflec- 
tion ?  Do  you  think  we  will  make  any  altera- 
lioo  in  it  ? 

Mr.  Mountague,  I  hope  I  ma|  aak  that' 
without  makiug  any  reflection :  I  am  sure  I 
did  not  intend  it  so. 

Then  the  Record  was  road. 

Att.  Gen,  Come  agaiu  lo-morrow. 

Mr.  Mountague.  Mr.  Tutchin,  then  yon 
may  go  ibr  to  day ;  but  be  here  again  to- 
morrow. 

L,  C.  J.  Is  tha  Venire  made  returnable  Die 
Luns? 

Mr.  Mountague.  Yes,  my  lord,  it  is ;  I 
k>oked  upon  it. 

Att.  Gen.  I  will  see  if  it  cannot  be  found  out. 

November  30. 

L.  C.  J.  Mr.  Attorney,  will  you  go  on  ? 

Att.  Gen.  My  lord,  we  are  ready,  if  they 
will  maintain  their  exceptions. 

Mr.  Mountague.  My  lord,  we  think,  we  have 
no  occasion  to  cite  many  authorities  and  prece- 
dents to  maintain  the  exception,  when  it  is  ap- 
parent that  there  is  a  aiscontiouance ;  the 
reading  of  it  makea  it  appear,  that  the  Dis- 
tringas was  sued  out  a  day  atler  the  Venire,  so 
that  here  is  a  Nisi  Prius  that  has  been  issued 
out  erroneously.  The  statute  aays,  the  day 
and  place  for  taking  inquisitions  must  be  *  in 

*  prsesentia  partiuiu.*  And,  it  u  plain,  the  day 
and  place  mentioned  in  this  writ,  was  appointcxl 
when  the  defendant  waa  not  in  court,  and 
therefore  is  null  and  ?oid. 

L.  C.  J.  *  In  pneaentta  partium,'  where  is 
that  required  ? 

Mr.  Mountague.  By  the  statute  of  Nisi 
Prius,  which  says^    *  nee  alterininentur  hu- 

*  jusAiodi  inquisitiones  coram  aliquibua  Justi- 

*  ciariis  de  Banco  nisi  statuatur  certus  diea  at 
i  loeui  in  comititu  in  prntentii  partium.' 


L.  C.  J.  Which  atatatsdo  joa  mean  ? 

Mr.  Mountague.  The  statute  of  Wcttmin^g 
the  Second,  cap.  SO. 

L.  C.  J.  Call  for  that  aUtute. 

Att.  Gen.  My  lord,  I  desire  tbat  they  wiD 
maintain  their  exception,  for  1  am  in  the  daxk 
about  it,  and  that  they  maintain  it  by  the  aa- 
thority  of  the  law,  and  not  only  by  an  ipse  duU^ 
and  a  noise  in  the  town. 

X.  C.  J.  They  say  the  exception  maintaisi 
itself.  * 

Att.  Gen.  My  k>rd,  let  them  go  on  first,  tU 
then  we  will  anawer  them.  It  tbey  will  rdj 
upon  this  exception  without  authority,  then  we 
most  pray  the  judgnient  of  the  court ;  but  if 
they  will  bring  authority  for  it,  we  do  deaire  H 
hear  them,  and  shall  gi?e  them  an  answer. 

Sir  T.  PowU.  My  lord,  if  tbey  hate  WKf 
other  exception  to  make,  I  deaire  they  bhj 
make  it  now. 

Justi<:e  Vowtl.  Mr.  Slountagtie,  yon  htre 
made  one  exception ;  that  ia,  of  the  diKeali- 
nuance  of  the  process ;  now,  if  yoo  have  uy 
other  exceptions  to  make,  you  may  makethm 
now. 

Mr.  Mountague.  My  lord,  the  ezceptioeBl 
ha? e  hitherto  taken,  ha?e  been  to  the  trial  I 
mentioned  this,  and  I  mentioned  another,  whick 
I  do  not  insist  on ;  aince  I  underatand  it  \m 
been  otherwise  settled,  that  ia,  about  the  ictm 
of  these  writs  upon  a  day  certain ;  wbieh,  hj 
lord,  I  did  look  upon  to  ha?e  been  wrong ;  be- 
cause I  did  not  think  Mr.  Attorney  cooU 
shew  any  precedents  of  any  such  letnm  ti 
warrant  tnis ;  for  1  can  find  none,  and  I  hata 
aearched  in  the  time  of  king  Charlei  1,  aai 
in  king  Charlea  3,  and  king  Jamca. 

L.  C.  J.  If  a  suit  be  commenoed  ia  tka 
Common  Picas  by  bill,  at  if  an  attorney  thai 
file  a  bill  there,  the  process  is  made  retnreaUs 
at  a  day  certain,  and  here  our  proceedinga  fey 
bill  are  always  at  a  day  certain.  Now  aa  in- 
formation which  is  originally  filed  iiere^  is  ia 
nature  of  a  bill,  and  the  proceedinga  therdfim 
may  be  confined  to  a  day  certain  ;  but  if  aay 
indictment  be  brought  hither  by  Certiorari,  the 
procesa  must  be  returned  at  a  common  day 
and  not  a  day  certain.  We  had  thia  roaacr 
under  conaideration  before,  upon  another  eeea- 
aion,  and  we  thought  it  ?ery  reaaonable  tha 
proceedinga  on  informationa  here  ahoaid  be  tht 
aame  as  the  proceediufp  by  bill,  wbieh  are 
returnable  on  daya  certain  from  any  eooaty  of 
England. 

Mr.  Mountague.  My  lord,  if  tbat  be  Tear 
opiuion,  I  ha?e  nothing  to  aay  to  it.  1  hafa 
some  records  here  in  my  hand,  aoraei.  in  kiag 
Charlea'a  reign,  and  aoroe  in  kin^  JaBca*! 
time ;  and  all  theae  are  made  retnmable  « 
the  common  return,  and  one  of  tbeee  feeeidi 
waa  aettled  by  sir  William  Jonea.  Aa  to  whrt 
the  officera  aay,  they  are  diridcd,  1  find ;  tar 
aoroe  of  them  have  lold  me,  it  ia  quite  oootoaiy 
to  what  Mr.  Harconrt  reporta  the  oomrae  ef  thi 
court  to  he. 

Att.  Gen.  My  lord,  I  dare  appeal  toyoib 
whether  thia  haa  not  bae^affoid  li?ilj  fSmmM 
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Mr.  Maunta^^.  My  lord,  let  Mr.  Attorney 
■hew  precedents. 

AU.  Gem.  You  must  shew  precedents. 

Justice  Pavit.  It  is  otherwise  when  there 
is  an  original  proceeding*. 

L,  C.  J.  Have  you  any  more  exceptions  f 

Mr.  Mountague.  I  rely  on  the  first  exception. 
It  lies  on  Mr.  Attorney  to  answer  this  exception. 

Att,  Gen.  My  lord,  1  desire  they  may  shew 
any  case  or  resolution  of  hiw,  that  the  Dis- 
tring^as  should  bear  Teste  the  same  day  the  Ve- 
nire is  returned .  upon.  The  Distrinj^^  is 
awarded  on  the  roll  upon  the  first  day  of  term  : 
and  the  Veniro  is  returned  the  first  day  of 
term :  And  at  the  same  time  it  is  awarded, 
that  there  shiill  be  a  Distringas,  day  is  siven  to 
ilic  party  ;  that  is  the  warrant :  For  tlie  Dis- 
tringas and  the  Teste  never  appear  upon  the 
roll.  If  they  have  any  authoritj^,  1  desire 
they  may  shew  it.  My  lord,  I  think  we  can 
satisfy  you,  that  it  is  right ;  or  that  it  is 
amendable.  This  is  a  maxim  of  the  law,  there 
must  be  authority. 

X.  C.  J.  It  may  be,  the  thing  is  so  plain,  as 
to  need  no  authonty- 

Sir  2\  Fawii.  1  desire  to  know,  whether 
(he  award  of  the  Distringas  is  right  on  the 
roll.  I  take  it,  that  the  A^nire  is  returned  the 
first  day  of  the  term;  and  that  there  is 
thereupon  a  Distringas  awarded  returnable '  Die 

*  Jovis  prox.  post  Crast.  Anim.'  I  beg  to  know 
ivhether  it  be  so  or  no  ? 

L.  C.  J.  J  have  it  in  my  hand  ;  and  I  was 
apprized  of  that  before ;  and  was  going[  to  slate 
It.  For  the  continuance  of  the  roll  is  right. 
The  Venire  Facias  is  returned,  *  Die  Lunic 

*  prox.  post  trea,  Mich.'  On  which  day,  the 
Attorney  appears  on  the  queen's  behalf;  and 
the  defendant  appears  likewise.  What  is  then 
done?    *  Ideo  prteceptum   est   vicecomitibus 

*  London,  quod  distringanteos ;  ilaque  habeant 
'  corpora  corum  coram  domina  regina.  Die 

*  Jovis  prox.  post  Crast.  Anim.'  Now,  on 
what  day  must  this  award  be  said  to  be  ?  That 
roast  be  that  day  whereon  the  Venire  is  said  to 
be  retnmed,  which,  is,  *•  Dies  Liinse  prox.  post. 

*  tres.  Mich.'  The  award  of  the  Distringas 
therefore,  by  the  roll,  is  that  very  day,  the 
i23d  :  But  the  Distringas  bears  date,  not  the 
5!3d,  but  the  24th. 

8ir  T.  Powis.  Now  do  they  rely  on  it,  that 
potwithstanding  the  roll  has  awardeil  it  Die 
JLunse,  yet  because  the  Distringas  is  dated 
Die  Nartis,  do  they  rely  on  it,  that  this  is  to 
prevail,  without  any  more  to  be  said  te  it  ? 

L.  C.  J.  This  is  the  true  state  of  the  matter. 
1*9 ow  there  is  no  discontinuance  on  the  roll ; 
for  it  appears  on  the  roll,  that  the  Distringas 
was  awarded  the  23d. 

'hlr.B'oderick.  The  objection  is,  that  the 
Distringas  has  been  sued  out  without  warrant. 
They  ask  for  authorities.  I  believe,  we  might 
■hew  twenty. 

Ait.  Gen.  My  lord,  I  desire  they  wonid 
cite  some  authorities  »f  the  twenty  they  speak 
of.  I  can  shew  them  cases,  where  the  Dis- 
t^ogu'a  haT«  been  tealed  giit  of  iaatt  w  ujm 


the  Sunday  :  These  are  to  be  set  right.  .  I 
would  be  glad  to  see  any  authority,  wheieiii 
it  appears  Sie  Distringas  must  be  the  same  day. 
1  would  be  glad  they  would  do  more  than  say  it. 

Mr.  Mountague.  My  lord,  before  1  answer 
this,  I  would  ask.  Whether  that  roll  be  the 
Nisi  Prius  roll,  or  the  Plea  roll  ? 

L.  C,  J.  It  is  the  Nisi  Prius  roll. 

Mr.  Mountague.  My  lord,  the  Plea  Roll  haa 
been  made  right  since  I  took  my  Exceptions. 
The  Nisi  Prius  Roll  ought  to  be  a  transcript  of 
the  Plea  Roll. 

Justice  Powel.  The  Nisi  Prius  Roll  is  made 
out  of  the  other :  If  the  Nisi  Prius  Roll  be  good, 
it  is  well  enough. 

Mr.  Mountague.  My  lord,  to  have  a  tran- 
script of  a  roll  that  lias  been  made  up  since, 
is  not  right 

Att.Uen.  My  lord,  hestrikei  at  the  root 
of  the  court. 

Mr.  Broderick.  My  lord,  I  would  take  no« 
tice,  that  it  is  the  course  of  the  court,  that  the 
Distringas  shall  heu  date  the  day  of  the  retiuti 
of  the  Venure.  The  clerks  tell  me,  they  never 
knew  it  otherwise. 

Justice  Powel.  The  award  is  right ;  bat  yoa 
have  not  taken  ont  a  writ  according  to  the 
award  of  the  court :  Whether  that  will  be  war- 
ranted ? 

Att,  Gen.  They  hare  no  authotitv,  bat  the 
reason  of  the  thing ;  and  then  I  think  we  may 
P^ve  this  short  answer :  We  do  affirm.  That  it 
IS  right  as  it  is :  But  if  it  were  not  right,  we  say 
it  is  amendable. 

JL  C.  J.  All  the  matter  will  be  to  prove  that 
it  is  amendable. 

Sir  T.  Pomit.  If  need  be,  we  may  put  the 
matter  into  the  right  way :  For  if  the  Dis- 
tringas be  not  the  same  day  with  the  award, 
we  prapr  that  it  may  be  amended. 

L.  C.  J.  Bv  what  law  must  it  be  amended  f 
You  are  in  the  affirmative:  If  you  acknow- 
ledge it  wauls  amendment,  by  what  law  most 
it  be  amended  ? 

Sir  T.  PoaU.  It  is  amendable  by  the  com- 
mon law. 

Justice  Powel.  You  say  it  is  no  fault ;  and  if 
it  be,  it  is  amendable  by  the  common  law. 

L.  C.  J.  First  let  us  know  whether  it  needi 
amendment  ?  And  then  next,  whether  it  can 
be  amended  ? 

Sir  T.PouU.  My  lord,  let  thein  shew  that  it 
needs  amendment :  For  if  they  makeexoep« 
tions,  and  say  no  more,  and  we  proceed  to 
answer  them,  then  they  may  come  upou  us 
again  with  new  matter,  and  so  there  will  be  no 
end. 

Mr.  Mountague.  When  we  were  in  the  af- 
firmative in  our  excepsion,  we  did  give  some 
reasons  ^  hy  we  said  it  is  not  right. 

Justice  Poael.  The  party  was  in  court  the 
2dd.  Then  they  awanled  the  Distringas  in  hit 
presence ;  so  that  the  Nisi  Prius  was  awarded 
in  the  presence  of  the  party  :  The  award  of  it 
is  Die  Luns.  But  here  is  the  fault :  They 
did  not  niHke  aright  Teste  that  day  ;  so  tha| 
the  fault  is,  the  Distdogas  that  is  sued  oot. 
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Mr.  Mountaene.  On  Monilay  there  w  nn 
mwani  nf  the  Nisi  Vt'ixw ;  but  nn  Tuesday  it  in 
taken  forth.  Noir  nc  «ay,  that  it  is  nnt  ac- 
cordini*  to  the  writ  awarrinl :  For  the  writ  bear* 
Teste  tlie  flay  after ;  ami  U|ion  that  ai-couiit 
we  any.  the  pmceetlinffs  are  null.  My  l«>iil, 
Mr.  .Attorney  auks  tor  precedents  tor  this: 
But,  with  ttiibniission,  we  take  it  to  he  plain, 
that  the  mution  niaile  lor  the  amenilin^f  thin 
Ihint;,  supjNir-en  it  not  to  be  riirht. 

L.  C.  J.  Thefirai  niiestioiito  be  delmtcil,  is, 
Wlietlitr  this  lie  a  ri^lit  trial  ?  or  if  not,  Whe- 
ther it  he  a  divoon  tin  nance  of  the  %ihitle  ?  The 
Distrlntrai^  hrars  f!:ite  llie  '2-lth  of  October  ;  the 
roll  is  tht!  Tok\  ofOctiiliir  ;  and  there  is  no  such 
writ  then  taken  out,  but  the  day  afler ;  mi  that 
the  Teste  is  not  accordin|;r  to  the-  roll  When  a 
writ  is  not  awardeil  ncconiiit!;  to  tiie  roll,  w  hat 
the  consequence  will  he,  is  an  iiiirr  mattpr. 

Alt,  Ctn.  I  beer  your  lo;dship*s  direction  hi 
this  matter.  It  iksi'rres  a  (i^reat  deal  of  care ; 
for  there  ha^  \k^\i  a  irreat  noise  in  the  town 
about  it.  HoH'(ver,  we  will  ||ro  your  way. 
W^hether  tliey  begrin  flrit,  or  we,  I  am  ?er) 
easT. 

L,  C.  /.  It  is  not  warranteil  by  award  of  the 
Court.  This  is  a  mattiT  uf  the  i^reatest  conse- 
quence to  the  f^vemment. 

Mr.  Brodcrick.  Mr.  Attorney  speaks  nf  a 
noise  altfHit  the  town :  1  concern  not  myself 
■biuit  that,  nor  any  further  in  this  case,  than 
as  it  may  be  the  case  of  c?ery  subject  of  Kn;r. 
land. 

L.  C.  J.  He  is  found  to  be  the  author  of  the 
Obserfators. 

Aft,  Gffi.  1  do  not  speak  it  now  vpon  the 
business  of  this  pnNu*eution  ;  for  he  is  so  incoii- 
•iderahle,  that  it  matters  not  much  how  it  goes. 
But  if  thiH  be  not  amendable,  it  will  blow  up 
all  proceeflin^ps.  Every  man  must  hare  jus- 
tice ;  and  (tod  forliid  but  he  should. 

Mir  T.  Pmcis.  My  lord,  if  it  he  thoui;fat  pro- 
per, we  will  sfo  on.  Your  lordship  obwrves, 
what  warrant  there  nan  fur  a  Distnn^s  ;  and 
that  ii  is  rif^htly  awarde<l  on  I  he  roll,  which  is 
a  warrant  to  the  clerk  for  a  Disirin^^M ;  and 
by  con«e(|UfMice  if  the  Distriu^ras  be  not  made 
accordiuf,^  tu  that  award,  it  is  the  misprision  of 
the  clerk .  Now  if  we  do  admit  this  to  be  out  of 
all  the  statutes  of  amendment  <thoo^h  it  is  ftt 
to  be.  euuHidered,  whether  homc  statutes  do  ni»t 
warrant  it)  but  suppose  it  should  be  out  of  all 
the  stHtnies  of  amendments ;  yet  by  the  com- 
mon law  it  may  be  amended. 

There  were  amendments  at  the  common  law 
before  any  statute,  both  in  civil  and  criminal 
matters ;  and  these  amendments  chiefly  re- 
Ipiriled  the  progress  of  the  Court,  ami  tiiCli  er- 
rors as  were  occasional  hv  the  ina<lverteuoies 
or  ne^flects  of  the  officers :  ^nt  esiKKrially  in  ilie 
■ame  term,  during;  which  time  thejmlifes  have 
the  reconU  of  the  court  in  ierinio pectont. 

M3'  hrri  Coke  says  so  expressly  :  and  so  was 
the  opinion  of  the  Court  hi  Illackmore's  case, 
in  the  eit^hth  Report,  fol.  1.50,  157,  which  is 
4lie  Qfreat  Case  of  Amendments, 

That  book  aajs,  till.  .156,  b.    Without  qu«- 
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lion,  at  common  law,  the  delkalt  of  •■try  of  1 
coiiti nuance,  or  uf  an  essoiipn  (wbicsli  was  the 
mi<priKiun  ol  the  (^ourt  itself  in  the  ^m  ofihf 
entry)  was  amendable  by  the  Court.  And  the 
ohjee'inn  heie  is,  that  there  is  a  iliseootiBuance: 
and  iIk-  iustanre  there  given  from  the  case  ia  5 
Ell.  3,  lol.  t25,  is  very  coniiilemble ;  where, 
otter  a  Venire  Facias  issue<l,  and  an  awari 
*  Uuoil  jurat  iioniter  in  respectuin,'  in  theaa- 
try  whereof  there  was  a  great  mistake  of  the 
parlies,  which  made  a  discuutinuauoe,  mnd  yd 
aHiendeit  at  t!ie  common  hiw. 

The  insiaiices  of  amendments  at  cnmawi 
taw,  out  of  tije  old  boi«ks,  are  many  :  19  Edv. 
\j,  tol.  7,  li.  and  10,  a,  wiiere  a  discimlinoaBoi 
was  atueii.U'd,  10  £dw.  3,  ful.  39,  b  a  Habm 
Corn  JiMRtor.  arnendeil,  7  Hen.  6.  ^  Brake, 
Tit.  Auicndmeni.  3?.  4  Hen.  6,  16.  b.  1^ 
which  bouk  it  a^ipears,  that  the  judges  \A 
power  to  umpnil  in  many  cases  at  the  coii- 
moti  law.  in  ihc  case  of  a  ootnmon  perns. 
And  ifjn  the  cabC  of  a  subject,  much  morpia 
the  case  of  the  kin^ :  for,  by  the  eniimisu  kw, 
the  kiuj;  had  many  privileges  and  advahtagei 
in  ie^^al  proceedings,  which  a  sub|ect  hsd  sol: 
and  the  king,  in  hii  suits,  hath  many  gietf 
prerogatives.  The  king  may  pted  one  tidi^ 
ami  afWrwards  wave  it,  and  |>lead  anolkcr. 
He  may  wave  a  demurrer,  and  aflerwarAs  liki 
issue.  And  many  otiier  privileges  bels^gii 
the  crown,  of  tliis'nature,  which  a  snbfcet  teik 
not. 

And  parlieulariy  in  the  matter  ofauteadrntua 
by  the  common  law,  the  king  had  a  prififcgTt 
which  a  subject  had  not 

An  original  writ  was  not  smrndiWr  ftri 
suhi<>ct  at  the  common  law,  but  in  the  dm  d 
tlie  king  it  w  as. 

Therelure  in  Blsckmore*s  ease,  fbl.  IM^  k 
it  is  said,  thai  if  a  *  Qmre  itDpcdh'  be  wmi 
forth  on  the  behalf  of  the  king,  awl  Ibe  miiii 
'  prcsentere*  instead  of  *  prassentate  ;'  it  saf 
be  amenlle<l  in  the  case  of  tlie  king*,  after  «b- 
ceptiim  taken ;  but  not  so  in  the  vmt  afaMb- 
ject. 

And  so  in  Fits.  Amendment,  IS,  19,  «,  »• 
▼eral  amendments  at  common  law,  cspc^Ulf 
in  the  case  of  the  king. 

Anotlier  advantage  which  we  hsf«  in  Ifcii 
case  is,  that  we  are  in  the  same  teroi  wftacii 
the  Distringas  was  awrarded  and  nsade  fbrtk. 

And  in  the  same  case  of  BfsckiB0ffe,ibl.1Si; 
b.  157,  a.  it  is  said,  that  at  the  cotemoO  kw, 
f  be  judges  may  amend  as  ivell  their  judgamt, 
as  any  otiier  'part  of  the  record,  in  the  wum 
term.  For  during  tlie  term,  the  reesid  ■  ii  : 
the  heart  or  breast  of  the  Osurt,  or  «r  the 
judges,  and  not  in  the  roll :  but  in  anMktf 
term,  by  the  common  law,  misprisions  of  eioli 
in  process  were  not  amendable  by  the  Ooort; 
for  in  another  term,  the  roll  is  the  reeord.  C^ 
says  that  Imok. 

'But  here  we  are  in  the  same  term  :  and  itii 
the  misprision  of  the  cleric  in  prooeas,  sad  ii 
the  making  nut  a  judicial  writ,  which  ia  in  Ibi 
power  of  this  Court,  as  issomg  oat  fram  hesor, 
wlwrsBsorigiaal  writs  isMe  ant  of 
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and  judicial  vrritt  luv  often  amended,  where 
ori((inah  are  not  Vide  Brook's  Amendments, 
SO,  29.  Owen  G9. 

But  if  this  were  not  amendable  by  tbe  oom- 
mon  law,  it  is  amendable  by  statute. 

The  first  statutes  for  amendments  were  14 
£dw.  3,  cap.  6,  9  H.  5,  cap.  4,  and  4  H.  6, 
cap.  3,  which  extends  to  the  amendment  of  a 
letter  or  a  syllable ;  but  the  Jud|B^  were  won- 
dered at  in  parliament  for  their  ^reat  nicety, 
IV hen  they  asked  the  question  there,  Whether 
they  mifffht  not  amend  a  whole  word  ;  as  ap* 
pears  in  39  £dw.  3,  f.  91.  And  40  £dw.  3,  f. 
34,  b.  they  were  told  that  undoubtedly  they 
might. 

Now  here  b  nothing  to  be  amended  but  a 
figure :  and  this  statute  being  general,  seems 
to  extend  to  our  case. 

The  statutes  most  to  our  purpose  are  8  H.  6, 
c.  12,  whereby  it  is  enacted,  that  the  judges 
may  reform  and  amend  all  defects  in  any  re- 
cord,  process,  plea,  warrant,  writ,  pannel  or  re- 
turn (except  appeals,  indictments  of  murder, 
and  outlawries  ftir  the  same ;  and  additions  left 
out  ill  original  writs,  eziji^ts,  and  other  writs 
of  proclainatiun,  contrary  to  the  statute  of  H. 
6,)  so  that  by  such  misprision  of  clerks,  no 
judgment  shall  be  reversed  or  annulled.  And 
again,  the  statute  of  8  H.  6,  cap.  15,  ordains, 
that  the  king's  justices,  before  whom  any  mis- 
prision or  detault  shall  be  found,  be  it  in  any  re- 
ciirds  and  processes  depending  before  them,  as 
well  by  way  of  enor  as  otherwise,  or  in  there- 
turns  of  the  same,  by  mispridon  of  tbe  clerks,  or 
other  officers  or  ministers  whatsoerer,  in  mi- 
nute matters  (such  as  this  is)  they  shall  ha?e 
power  to  amend  such  misprision,  upon  exami- 
nation thereof,  according  to  their  discretion ; 
except  the  processes  and  records  of  felonies  and 
treasons,  and  the  dependandes  thereof. 

Now  by  reason  of  ilie  particular  exceptions 
in  these  statutes,  and  by  reason  that  the  fol- 
lowing statutes  of  Jeofail,  in  39  H.  8, 18  £lix. 
91  Jac.  1,  &c.  do  not  extend  to  criminal  cases, 
an  opinion  hath  been  taken  up  among  some 
persons,  that  no  amendment  can  be  made  in 
criminal  matters  by  any  statute  ;  which  is  a 
strange  mistake. 

For  these  two  statutes  of  8  H.  6,  cap.  19, 
and  cap.  15,  being  general  laws,  and  m  ge- 
neral words,  they,  in  cases  not  excepted,  ex- 
tend t(»  amendments  to  bo  made  by  the  jud^res 
in  criminal  prosecutions,  as  weU  as  in  civil 
causes,  without  distinction :  and  the  sprcial 
exceptiiuis,  aflrr  the  general  words,  are  the 
highest  pnM>fs  imaginable.  For  nothing  could 
be  more  absurd  and  vain,  than  carefully  to  ex* 
cept,  H  hat  the  words  precedent,  without  such 
exception,  would  not  have  reached  or  extended 
to;  and  that  would  highly  reflect  on  the 
wisdom  of  parliament. 

This  will  appear  more  fully  by  tbe  following 
•eries  of  authorities,  whereby  the  jodges  have 
amended  discontinuances  of  this  nature;  in 
criminal  prosecutions  at  the  suit  of  the  crown. 
2  Cro.  ftd.  502.  Harris's  case.  An  in- 
dictment for  a  nuisance  was  prqpeciited  against 
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I  Harris ;  and  a  trial  was  had,  and  a  verdict 
against  him.  Atlerwards  it  was  removed  by 
Certiorari;  and  upon  view  of  the  record,  it 
was  found,  that  no  issue  was  joined :  for  the 
clerk  of  assize  had  omitted  to  enter  the  issucp 
and  so  the  verdict  was  without  an  issue.  And 
upon  motion,  the  court  of  King's- bench  ordered 
it  to  be  amended ;  for  it  was  the  default  of  tbe 
clerk.  And  this  was  done  divers  years  after- 
wards, and  in  the  time  of  another  clerk  of 
aasixe.  And  it  was  ordered,  tliat  the  clerk  of 
assize  which  then  was  (for  the  former  was 
removed)  should  amend  it ;  which  was  done 
by  inserting  these  words,  *•  £t  Richardus 
*  Warer*  (who  was  the  former  clerk  of  assize) 
'  qui  pro  Doni.  Rege  seqiiitur  similiter,*  dec. 
And  It  was  there  said  by  the  Court,  that  if 
such  fimlts  should  not  be  mended,  many  trials 
upon  indictments  should  be  overthrown. 

There  b  another  case  in  the  same  book :  it 
is  in  9  Cro.  fol.  590.  Parker  vers,  air  Johit 
Cnrson  et  Uz.  It  was  an  information  against 
sir  John  Cuison  and  his  wi&  fi>r  recusancy  ; 
and  the  issue  was,  <  Quod  prsed.  Magdalsoa 
'  dicit,  quod  ipsa  non  est  inde  culpabilis  ;  et  de 
'  hoc  ponit  se  super  Patriam,  et  Attomatns 
'Dommi  Regis  similiter.'  Upon  a  trial  at 
bar,  a  verdict  was  given  against  the  defendantk 
It  was  afterwards  movM  in  arrest  of  judg^ 
ment,  that  there  was  no  issue  joined  ;  <br  it 
was  only  the  pto  of  the  feme  covert,  and  no 
issue  joined,  or  plea  pleaded  for  tbe  husband. 
And  vet  in  Regnard,  the  docket  was  right, 
which  was  the  warrant  tor  the  roll ;  and  the 
omission  of  the  husbaml  was  tbe  misprision  of 
tl/e  clerk  :  therefore  it  was  amended  in  so  ma* 
terial  a  part,  even  in  another  term. 

Another  case  is  in  Cro.  Car.  fol.  144.  Sir 
Humphry  TutVon's  case.  A  Quo  Warranto 
was  brought  a^^ainst  the  corporation  of  Maid- 
stone, for  claiming  divers  liberties.  Jodgmsot 
was  entered  by  discliMmer ;  and  it  was  in- 
tended to  have  been  only  a  special  disclaioMr 
of  all  privil^^,  by  pretence  of  a  charter 
bearing  date  17  Jac.  Regis :  but  the  clerk  i^ 
entariog  the  judgment  had  omitted  those 
words,  <  Virtute  vd  Prietextu  Literar.  Patent; 
'  geren.  dat.  Anno  decimo  sept.  Jac.  Regis :' 
but  upon  examination,  the  Court  finding  that 
it  was  merely  the  misprision  of  the  derk,  tbe 
Court  was  of  opinion  that  it  was  amendable  by 
the  common  law,  as  well  in  the  king's  case, 
as  in  the  case  of  a  common  person ;  and  ia 
another  term  too;  for  so  it  was,  and  it  was 
amended  accordingly. 

There  is  a  case  in  1  Siderfiu,  fol.  943,  944. 
The  king  v.  Percival,  Godfrey,  et  al. 

Upou  an  indictment  for  a  not  and  a  battery, 
and  Not  Guilty  pleaded,  a  Venire  Facias  was 
awarded  Vicecomitihus  of  tbe  dty  of  Canter- 
bury ;  and  upon  a  trial  at  bar,  a  verdict  was 
given  against  the  defendants:  and  it  was 
moved  in  arrest  of  judgment,  that  the  Venire 
Facias  and  other  process  was  directed  Vice- 
comitibus  of  Canteroury,  and  the  return  was 
made  by  one  sheriff  only;  but  the  Conrt 
amended  it,  by  endorsing  upon  the  writ,  that 
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tiiere  wai  Imt  oae  ■beriff  of  Cimterbiirj.  AnJ 
this  aroenclmetit  was  made  by  tlic  cnmmon 
kw,  and  not  by  the  statutes  of  Jeofails ;  al- 
tbougb  it  was  'said  at  the  bar,  that  it  was 
matiendable  within  the  statute,  because  it  waa 
■ot  a  case  within  any  of  the  eiceoliiHis ;  it 
being  an  information  at' the  common  law.  And 
the  case  of  Shering^ton  and  Talbot  was  cited, 
and  the  book  of  39  Henrjr  6,  40,  for  the  same 
purpose.  And  with  this  case  in  Sideriin 
afTMs  our  present  case ;  lor  it  is  not  an  indid- 
nient  or  information  upon  any  penal  statute, 
but  an  information  at  common  law. 

Now,  if  this  opinion,  aic  reportetl  by  Siderfin, 
be  law,  then  tliis  discontinuance  'is  plainly 
made  |vtiod  b J  the  statutes  of  Jeofail. 

8o  in  the  case  of  Dcdphin  and  ( 'lark,  8  Cro. 
M.  64,  65.  The  appearance  and  issue  were 
in  Hilary  Term,  1  Jac.  the  Venire  awanM 
Ad  bi*ar't'aste  93  Jan.  1,  Jac.  so  the  Venire 
awarded  before  the  issue  or  appearance ;  but 
jret  amended,  for  the  roll  is  the  warrant  of  the 
Venire,  which  was  ri|rht.  8o  where  the  Teste 
was  upon  a  Sunday,  it  was  amended;  for  it 
was  the  default  of  the  derfc,  in  the  mis- 
•wardingf  of  process.  So  if  Teste  out  of  term. 
8o  if  K  be  ViccGom.  and  says  not  of  what 
eonnty :  or  if  the  kin!*'s  rei(pi  be  mistaken  ; 
S  Crcil  fol.  78,  I^ca  v.  lACon  ;  the  roll  betn^ 
ri(;^t,  and  a  judicial  process,  it  may  be 
amended. 

»  So  Yelrert.  fol.  64,  Ncrill  r.  Rates.  Tlie 
Venire  Fac.  was  made  retuniaMe  Uuind.  Hil. 
•Hfl  yet  bore  Teste  V*  Feb.  which  is  the  hut 
day  of  the  term :  and  yet,  per  Cur.  it  aball  lie 
amended  in  the  date  of  the  Teste,  for  it  is  but 
the  detaiiU  of  the  clerk.  And  other  tike  in* 
stances  there  put. 

Tlie  like  in  Oo.  Car.  f.  38,  .Ayslcworth  r. 
Cbadwell. 

So  in  Cro.  Car.  fol.  90,  91,  .%Ioor  v.  Hodges. 
The  issue  was  in  Trinity  term  ;  and  the 
Venire  and  llistringas  were  of  days  in  Kaster 
term  belbre  ;  and  vet  ainendetl :  *fur  the  roll 
ef  awarding  the  V«nire  Fncias  was  well 
enon(rb;  snd  the  misdating  the  Venire  Fac. 
which  is  a  judicial  process,  shall  also  be  set 
right 

So  in  bter  cases,  Trin.  2  Jac.  Q,  the  king 
V.  Edes.  The  dt-fondant  was  rouvicted  of  a 
misdemeanor,  upon  an  information  exhibited 

*  per  l^>bcrtum  Sawyer,*  Ice.  The  continu- 
ance was,  ■  Ideo  dies  datus  est  prapfat.  Sam. 

*  Astrey  ;'  resolved  it  mi(;ht  be  amended. 

And  Hil.  3  and  4  Jac.  2,  the  king  r.  Holmes. 
l^pon  an  information  for  a  riot,  and  tlie  defen- 
dant convicted :  the  mistake  of  *  Octabis  Nar- 

*  tin  I,'  instead  of  ^  Octabis  Hil.'  amended. 

We  arc  herein  a  much  stronger  case.  The 
defendant  liath  been  found  Guilty  upon  a  fair 
trial :  and  the  preamble  of  the  statute  of  39 
Hen.  8,  takes  notice,  that  the  setting  aside  of 
rerdjcts  for  disctntinuances  and  other  raiauri- 
aions,  is  a  great  slander  to  the  common  law 
andjudifes.  The  Venire  and  Distringas  are 
duly  awanled  upon  the  roll;  and  the  making 
the  Tesleof  the  Distringns  S4  Oct.  initead  of 


t3  Oct  ia  a  plain  siaprMioa:  it  iiiD  a 

rial  process,  and  it  ia  in  the 

we  humbly  insist  upon  it.  That  it  is 

both  by  the  common  and  the  nlatnle  lew.    F( 

according  to  my  lord  Coke,  in 

ease,  f.  156,  b.  157  e.  it  is  hard  to  say, 

the  Court  cannot  amend  in  the  aai 


For,  says  he,  at  common  law,  the  Jttdgen  amhl 
as  well  amend  their  judgment,  as  anj  Am 
part  of  the  record  in  tbe  aniiM  tarm.  Fer 
during  tliv  term,  the  record  ia  in  tbe  hneatt  rf 
the  Court,  and  of  the  judgca,  nad  net  in  tbi 
roll.  And  therefore  we  pray  thin  miipiiMa 
may  be  amended,  if  it  stand  in  need  thereafc 


proeeentMiia  lar  tbi 


AU.  Gen,  My  loH,  bccanae  tfaia 
been  pressed  with  eo  mack  wafiiitli«  1  Had 
beg  leave  to  obserre  some  few  thingn  ia  aa^ 
swer  to  what  bas  been  said.  Thin  in  a  tbkg, 
that  not  only  concerns  tbiseiDgln 
but  it  ooiioenis  all  the 
crown  ;  and  in  all  cases,  not  nnly 
dvil ;  and,  my  lord,  if  the  atntaian  nf 
roenta  extend  net  to  any  other  onnaa  but 
they  uive,  the  case  of  the  crown  in  warbi 
that  of  the  snlaect.  It  ia  wecthy  nf 
deration,  what  tningi  are  aosendnUa  by 
men  law ;  for  if  ibe  crown  be  left  m  tha  i 
of  the  clerka,  it  cannot  but  beeT  very  ill 
acquence.  Tberofore  I  hope  we  BMy  mkeifea 
benefit  of  the  ceoBinon  Uw. 

My  foni,  1  would  beg  leave  In  vaciia  eeat 
tew  preoedenta  te  shew  how  tha  onaMnaa  lav 
fonnerly  stood.  And  the  first  I  aball 
notice  of  is  the  preamble  of  tlie  alala 
Hen.  8,  cap.  SO.  There  it  is  said,  thealnying 
of  judgment  afWr  the  verdict,  is  a  miC 
scamlol  to  the  common  law,  and  ibe  '~ 
of  the  same.  And,  my  lord,  tbara  _ 
thing  to  be  considerad ;  tbat,  adaM 
common  law  as  it  stood  before,  there  ia  a 
diflerrnce  between  the  proeeedia^a 
crown  at  the  common  law,  and  civil 
llie  crown  bad  many  privilegea  nt 
law,  which  the  auhject  had  not  And  It  nil 
sound  very  harsh,  that  the  crown  aha!  fta 
left  whhout  thoee  helps  by  tbe  itaiala  tf 
amendments,  nbcn  so  many  ef  tba  iaISaiw 
subjects  did  not  want  the  help  of  tbea.  Fbr 
it  is  im|io%sible  this  should  net  be  ~ 
in  parliament,  that  some  care  shoald  ba 
for  the  crown  in  those  matters  where  h 

Now  there  is,  in  all  our  hooka,  netioa 
of  a  greater  privilege  that  belongn  ta  tbe 
crown  than  to  tbe  subject.  There  ahall  wk 
be  a  demurrer  to  tbe  etideace  ia  tbe  eaae  ef 
the  queen,  without  her  counsel's  asacM  ;  yai 
in  the  case  of  a  subject,  there  nsay  ba  a  da* 
murrer  to  the  evidence.  So  tbe  ciawa  aay 
either  insist  on  a  demurrer,  er  wave  it|  sM 
take  issue  at  pleasure. 

There  is  this  likewise :  belbre 
a  criminal  case,  the  qucea  may 
tbe  subject  not. 

Also  by  Hardress  Reports,  fbl.  flO«k 


judgment-,  no  diacootinuanee  nay  ba  ia  lbs 
queea'a  case,  akbengb  the  iaaa  was  Iriaii 
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The  attoriMy  takes  iffoe  to  one  part;  and  it  is 
pleaded  tbat  tbas  is  a  discootiouanee  to  the 
other.  No  Mr  there  cao  be  do  discontiouaoce 
before  the  rerdict.  And  that  hook  goes  fur- 
ther, and  says,  that  the  want  of  ooDtiauanoe 
iu  that  case,  cannot  be  olQectad  before  judg- 
ment, ^.  And  io  3  Btils.  35,  ao  iudictoieiit 
is  sold  to  be  amended  ew en  atler  f  erdict. 

Now  there  is  great  reason,  that  such  mis- 
prisions in  writs  at  the  queen's  suit  shall  be 
amended  by  the  common  law.  And  in  Fila- 
berbert's  Abridgment,  Tit.  Amendment,  Pla- 
dta  d2,  if  the  king  bring  any  writ,  which 
wants  form,  diec.  it  mil  be  amaded.  But  it 
is  otherwise  in  tlie  case  of  the  subject.  So 
saj^s  8  Coke  expressly,  ful.  150.  An  original 
writ  is  not  amendable  in  the  case  of  a  common 
person,  but  it  is  amendable  in  the  ease  of  the 

Now  it  has  been  the  constant  practioe,  that 
these  pfifileges  hsfo  been  presenred  to  ihe 
crown.  The  queeu  msv  at  any  time  amend 
ber  in^brauuinn  afc;?r  trial,  but  a  subject  cannot. 

These  privileges  have  been  preamred  to  the 
crown  even  at  the  da^  of  trial  :  and  many 
misiakes  of  clerks,  io  luforouuions  and  indict- 
ments, have  been  so  amended.  This  is  a  right 
•f  the  crown  by  thecomnum  law. 

In  the  next  pUce,  my  k)rd,  I  would  observe 
what  is  the  matter  we  are  going  to  amend. 
It  is  not  what  alters  the  narty's  defence.  It 
alters  not  the  issue,  or  trial ;  nor  is  it  any  thing 
tliat  tends  to  his  prejudice :  and  by  the  coni- 
mou  law,  that  may  be  amended,  whicli  is  not 
a  preiudice  to  the  party. 

The  defendant  has  a  day  given  by  the  roll ; 
and  the  same  (hiy  the  Distringaa  is  awarded, 
he  appeared :  Every  one  most  own,  there  was 
uo  prejudice  to  him,  whether  the  Distringas  be 
of  one  Teste  or  another.  1 1  is  true,  there  is  the 
Year  Book,  20  Hen.  6,  fol.  18,  which  is  abo 
in  Brook's  Abridgment,  Tit.  Amendment,  Pla- 
ciC  4.  There  was  a  Misnomer  in  the  Capias 
and  subsequent  process,  and  in  the  Exigent : 
And  the  Court  held  that  the  Capias,  5ec.  might 
be  amended,  tmt  not  the  Exigent ;  because  of 
the  prejudice,  if  one  might  be  outlawed  on  such 
process,  to  which  he  never  appeared;  and 
therefore  it  might  not  be  amended  for  that 
reason.  But  this  case  stands  dear  of  all  ob- 
jections of  that  kind.  He  had  a  day  to  appear, 
and  make  his  defence :  He  came  in,  aua  did 
apoear  aooocdingly,  and  no  prqjudice  happened 
lobiu. 

Now,  my  lord,  as  to  the  exception  they 
make,  1  must  beg  leave  to  say,  it  can  be  of  no 
weight.  1  agree,  the  award  of  the  Distringas 
must  be  aocoraing  to  the  writ  of  Venire :  fiit, 
with  submission,  I  observe  not  the  necessity 
that  ihe  Distringas  shonld  be  tested  the  same 
4ay.  No  authority  of  .law  requires  it,  and  by 
reason  it  should  be  otherwise.  For  suppose 
the  award  is  made  by  the  Court  the  first  ot  Ja- 
nuary, the  clerk  has  ail  that  day  at  least  to 
makcLit  For  after  the  Court  baa  nsade  the 
aarard,  tha^award  ia  lo  be  drawn  up  and  deliver- 
«d  to  tlie  okrk  lo  mak«  the  wnt,  aad  it  auum 


be  suMooed  lo  be  nnade  at  the  same  time  as  the 
award  is.  The  Court  awards  one  day,  and  tha 
D'lstringas  is  made  the  next  day,  which  is  as 
proper  and  convenient  a  time  as  can  he ;  1  sea 
nothing  in  the  reason  of  the  thin^yj^  against  it. 

My  lord,  the  authorities  they  cite,  that  whera 
process  issufs  another  day,  and  not  the  same 
it  is  awarded,  do  not  prore  it  a  discontinuance ; 
and  many  cases  are  otherwise ;  as  an  award  to 
give  notice  of  trial,  &c.  Also  there  is  a  book 
of  Fitsherbert's  Natura  Brevium  20  G.  and 
Brook,  Title  Discootinoance,  59,  which  says, 
if  the  plaintiff  does  not  assign  error  Ihe  sama 
tenn,  then  it  is  a  diacontinuance.  Now  though 
a  Writ  of  Error  is  returnable  at  a  day  cenam, 
yet  be  has  all  that  term  lo  assign  error ;  but  if 
he  omits  it  a  whole  term,  it  is  a  disconti- 
nuance. 

My  lord,  1  do  not  see  but  this  is  a  reguhur 
prosecution  on  a  writ  not  liable  to  exoe|ilion. 
There  is  another  book,  9t  Ed.  4,  tliat  says. 
There  shall  be  the  same  day  gi%eu  to  the  jury 
by  the  Distringas :  but  1  see  not  the  necessity 
that  ihe  Teste  should  be  thutday,  Brouk,  Dis* 
ootttinuanoe,  53.  At  ilie  return  of  the  Venira 
Facias  the  defendant  was  essoined,  and  the  Es- 
soin adiourued:  Now  the  Habeas  Corpus,  shall 
have  the  same  day  as  the  Essoin  had  by  ad- 
jourument,  and  so  not  the  same  day  with  tha 
return  of  the  Venire ;  for,  says  the  book,  you 
shall  coatiniie  the  Venire  to  the  same  day  of 
ailjournment ;  but  that  does  not  shew  that  tlm 
process  shall  be  issued  that  day,  but  railier  tha 
contrary.  Now,  in  tliis  ca^e,  there  is  all  doua 
that  is  necessary ;  the  prooeas  is  continued,  the 
jury  is  adjourned  to  that  day  ihat  it  is  by  the 
roll,  the  parties  ore  cx>ulinued  to  ihat  day.  I 
know  no  case  tiiat  kIicws  a  uecessit};  of  the  wri^ 
bearinif  date  the  same  day,  but  wie,  and  that  I 
think  is  aguiobt  them  :  It  is  the  case  of  Brad- 
ley and  Banks,  in  Yelverton  304,  and  that  was 
in  an  apiieal,aiid  tliat  it  was  so,  there  was  a  dis- 
continuance iu  an  appeal,  if  there  be  any  time 
between  the  return  and  the  Capias,  thou<^h  the 
defendant  hath  appeareil,  yet  all  the  process 
is  disoontinued ;  for  in  that  case,  the  Teste 
ought  la  be  the  same  day  as  the  process  was. 
Now  if  that  were  a  general  rule,  it  wouhl  be 
against  us ;  bat  that  was  founded  on  a  special 
reason,  and  does  them  no  service.  For  all  ap- 
pcala  are  to  he  with<Mit  intermission,  and  if  they 
are  intermitted  any  time,  the  appeal  is  lost ;  for 
the  common  law  is  not  altered  by  the  statute 
of  Caikmoesler ;  therefore  there  can  be  no  impar- 
lance after  an  appeal;  lor  if  an  iniparlauce  be 
tliereon,  it  is  a  discontinuance,  and  therefore 
that  case  will  be  of  no  authority  to  them. 

But  there  is  a  case  in  Crcmc,  £hz.  (N.  B» 
The  case  intended  seems  that  of  Kogers  ve^^. 
Bird.  Cro.  Elix.  57 S,  sed  vide  ih.  -^3,  contra,) 
where  tliis  process  is  taken  notice  ot  as  good, 
and  that  is,  thai  tlie  process  is  the  very  next 
day.  There  a  Venire  Facias  was  awarded 
Crast.  Trill,  the  Distringas  was  iMued  the  day 
sAer,  and  by  that  it  ouffht  tu  he  so ;  and  am 
ralum  was  amended,  and  the  proceas  was  tha 
■axt  dity  after  Ibe  retiuiL    Now  that  being  so 
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particularly  stated,  secma  to  be  an  aotkority 
Ibst  it  may  be  lo. 

L.  C.  J.  HoU.  How  does  it  appear  to  be  a 
day  after  ? 

Alt.  Ccn.  The  Venire  Facia*  was  Crmat. 
Trio,  the  DiitriD<^8  was  Die  Veneris,  &c. 
which  was  the  day  aiUr.  (Quaere  Cro.  £1. 
433.) 

Mr.  Brgderick,  In  a  criminal  case  it  Is  not 
allowed. 

Ati.  Gen.  I  do  not  tell  yon  whether  it  was  a 
criminal  or  a  civil  case,  but  the  exception  was 
taken  notice  of,  and  it  was  amendefl ;  but  this  I 
only  premise.     Now,  my  lord,  with  great  sub- 
nission,  I  do  not  know  that  there  is  any  neccs- 
•ity  (it  beinf^a  process  at  the  suit  of  the  crown) 
lo  ha%e  it  tested  on  ony  day  certain ;  for  it 
seems  to  be  nell  on  any  uay.     If  it  be  in  the 
same  term,  snd  notice  having  been  j^ivcn  to  the 
jury,  and  they  and  the  party  appeonngf  thereon, 
1  cannot  see  why  it  may  not  be  well,    lu 
eriminal  cases  the  course  of  the  Court  is  to 
amend  errors  (of  form)  in  indictments  and  in- 
formations the  very  day  of  the  trial,  and  that 
has  always  had  its  weight  in  criminal  prosecu* 
tioDs;  but,  «vith  submission,  if  it  be  not  right, 
It  is  to  be  made  right ;  if  it  he  a  mistake  of  the 
derk,  it  may  be  amended.     If  you  award  a 
writ,  it  is  the  rlerk*s  duty  to  make  it  out ;   and 
if  he  mistakes  in  form,  or  varies  from  his  in- 
structions, 6cc.  all  these  matters  arv  amendable 
by  the  common  law,  and  therefore  need  not  the 
aid  of  any  statute.    But  1  cannot  give  up  that 
aehhes ;  for  the  crown  has  certainly  the  benefit 
of  the  statutes  of  amenilments,  and  1  think 
Coke  is  of  that  opinion  too,  on  the  statute  of 
14  £.  3.    That  statute  is  general,  and  to  say 
it  comes  only  to  causes  between  party  and  party, 
and  not  to  causes  of  the  crown,  I  cannot  under- 
stand, for  there  is  nothing  in  it  that  leails  that 
uray.    And  yet  because  it  speaks  of  causes  be- 
tween |)arty  and  party,  this  rule  has  been  laid 
down,  that  it  extends  not  to  the  crown  ;    this 
rnle  has  indeed  prevailed  :    but  where  a  statute 
is  in  general,  and  the  end  of  it  is  to  suppress 
fraud,  according  to  all  the  rules  laid  dovin  for 
expounding  statutes,  the  crown  ought  to  have 
tlie  benefit  of  it.     J t  is  to  take  off  the  scandal 
of  the  law,  and  the  ministers  thereof,  as  the 
statute  32  H.  8,  says.    Now  the  stat.  of  14 
£.  3,  is  general,  that  by  the  misprision  of  a 
clerk,  no  process  shall  he  annulled  or  discon- 
tinued by  mistaking  a  letter  or  syllable,  but  as 
soon  as  it  is  perceived  it  shall  be  amended. 
Now  I  think  there  is  no  reason  to  be  given  *.vhy 
it  should  not  extend  to  processes  of  the  crown 
as  well  as  of  the  subject,  unless  they  thought 
the  suhjert  only  wanted  it.     I  do  nV»t  under- 
stand why  a  fcreneral  law  may  not  extend  i»  the 
Icing,   as  well  as  the  skihj(^*t.     Now  ns  this 
statute  is  ureneral,  I  mean  the  statute  of  E.  3,  so 
there  is  the  statute  IG,  17  Car.  2.  Cnp.  8,  which 
is  likewise  general,  and  yet  it  lias  been  alwa\s 
taken  to  concern  the  crown,  as  well  as  the  sub- 
lect.      And  wUy  not  one  statute  as  well  as  the 
^  I  cauaot*^  conceive.    Now,  my  iord|  we 


are  not  without  good  opinkm  liMt  Uiebciicfiiof 
the  statute  16  and  17  Car.  S^doesbeloiiirtotks 
crown.  It  was  the  opinioii  of  the  lord  clnef 
justice  Hales,  in  the  case  of  the  lord  Fitxwalcr, 
there  the  Venire  was  directed  to  one  pbee, 
when  it  should  have  been  to  two ;    ami  the 

aueation  was,  whether  this  could  be  helped  bj 
lie  statute  of  14  Car.  S.  He  adhered  to  thai 
opinion,  and  the  jury  thereupon  gave  their 
verdict  It  was  indeed  set  aside;  but  jodgs 
Hales  always  abode  by  that  opioiortt  And  so 
is  1  SvdeHin,  148,  The  king  against  W  right 
There 'it  is  said  the  sUtute  of  Jeofail  does  ss- 
tend  to  it ;  and  even  by  the  rule  in  Bbckmore*! 
case  the  statute  does  extend  to  it ;  for  thcie. 
says  my  lord  Coke,  that  statute  does  not  cs- 
tend  to  appeals,  or  indictments,  pleas  of  ths 
crown  or  any  proceedings  thereon,  for  tkeyan 
excepted.  That  is  his  opinion,  wbere  they  am 
excepted,  it  dues  not  extend  to  them.  Now  all 
pleas  of  the  crown  are  not  exoepled,  bnt  only 
appeals,  indictments,  &o.  and  therelbre  infiH^ 
mations  on  particular  statutes  are  not  ezeepieA. 
Now  on  the  reading  of  the  act,  no  pleas  of  tha 
crown  are  excepted,  but  only  ap|ic«ls  and  in* 
dictmeuts ;  therefore  my  k>rd  Coke's  npiaioB 
must  be,  tliat  that  act  extends  to  all  thinga  that 
are  not  excepted  therein,  and  consequently  IS 
this  Case.  In  Dyer,  f.  153,  there  is  indeed 
another  questran,  whether  it  be  a  disraa 
tiuuance  in  the  king's  case  ou  the  statute  of  3S 
H.  8.  (Vide  Dyer  363). 

Now  if  he  make  a  query  on  that  slatnte,  1 
cannot  imagine  why  he  should  not  have  donbl- 
ed  in  other  like  cases.  But  when  be  case 
after  to  fol.  346,  347,  in  an  information  on  the 
statme  of  usury,  the  book  says  the  misoantey- 
ing  of  process  and  the  misjoining  €»f  iasucs,  art 
amendable  by  the  statute  of  Jeofails,  and  ae- 
cordingly  judgment  was  given  against  the  d^ 
fendant,  notwithstanding  divers  errors-  in  the 
proceedings ;  so  that  the  judges  were  of  opinion 
lu  that  case,  that  the  statute  did  extend  lo  cam 
of  the  crown. 

L.  C.  J.  Hie  judges  there  did  not  directly 
consider  the  statute  w  Jeofails,  it  was  but  aa 
opinion  obiter. 

Att.  Gen.    These  are  the  words  of  the  baak, 
'  Tandem  propter  Statutuin  de  Jeolaib  rnw 
:   misconvevinir   de   Prooess,*  oBe» 


<  parie  de  misconveying 
Judgment  was  given  against  the  defcndaat 
But  I  shall  have  occasion  afterwards  to  tdbi 
notice  that  a  great  deal  of  the  practice  of  ths 
Court  goes  on  the  amending  of  the  retnrni. 
1'hat  statute  is  for  amending  of  retoms,  aad  I 
think  we  are  within  the  sUtute,  or  if  not,  thU 
the  common  law  will  help  us:  bnt  be  that  mH 
will,  we  are  now  on  the  first  point ;  and  I  tldak 
it  is  amenilable  by  the  common  law  ;  and  I 
think  1  can  giro  you  an  account  of  mnck 
greater  amendments  made  by  the  Court  at 
common  law,  than  this  which  we  now  ask. 
Now  for  Blackmore^s  case,  if  we  had  left  it 
there,  we  might  have  done  it  by  that  case ;  lor 
it  appears  by  the  8th  Rep.  156,  h.  withaai 
doubt  there   were  aoMndiMts  bj 
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law ;  and  my  lord  Coke  s^?es  instoDces  of  it. 
Now  1  yield  it  was  there  in  a  civil  case ;  but  I 
think  no  man  can  pretend  that  at  the  connmou 
law  there  were  any  rules  to  distin^ish  be- 
tween cases  of  the  crown  and  cases  of  the  sub- 
ject, unless  the  crown  had  a  much  (greater 
power  to  amend  than  the  subject  had ;  and  that 
so  it  was.  appears  by  mnny  of  our  ancient 
books.  And  tnere  are  authorities  in  the  statute 
law  likewise,  that  the  crown  could  amend  fur- 
ther than  the  subject.  For  Coke  in  Black- 
more's  case  says,  That  rariance  of  the  writ 
from  the  oripnal  was  amendable  by  the  com- 
mon law,  and  anv  part  of  the  reconi  in  the 
8.ime  term  ;  for  that  during  the  term  it  is  in 
tlie  breast  of  the  judger,  but  misprisions  of 
clerks  in  another  term  in  processes  were  not 
amendable  hy  the  Court.  But  I  shall  plainly 
shew,  that  misprisions  of  clerks  were  amenda- 
ble at  common  law  in  cases  of  the  crown  ;  and 
this  is  proved  by  all  the  old  autliorities.  The 
old  books  say,  they  shall  be  amendable  in  the 
same  term,  and  we  are  now  within  the  same 
term,  and  so  bone  we  shall  be  delivered  from 
that  question.  Now  that  rule  of  my  lord  Coke, 
and  the  reason  of  it,  extends  to  cnminal  cases 
as  well  as  civil,  and  both  cases  are  within  the 
power  of  the  Court  to  amend.  For  if  a  fine  be 
set  within  the  term,  the  Court  may  in  the  same 
term  amend  it  or  discharge  it.  This  is  allowed 
to  be  in  the  power  of  the  Court  by  the  common 
law  in  the  case  of  the  crown.  In  Trinity  term, 
▼ide  4  Mod.  395,  between  the  kinir  and  Wal- 
cot,  there  was  an  error  in  the  writ  of  attainder, 
and  an  exception  was  taken,  and  it  was  amend- 
ed in  the  same  term.  For  the  Court  finding 
the  form  of  entry  to  be  erroneous,  they  did  the 
same  term  order  the  record  to  be  raze<l,  and 
matte  a  rule  for  the  oext  term  ;  and  this  was 
done  bv  the  power  of  the  Court  at  common  taw. 
For  wliile  the  process  and  the  reconi  is  in  the 
breast  of  the  Court,  they  have  a  power  by  the 
common  law  to  make  a  new  judgment. 

My  lord,  the  next  matter  I  would  obserre  is, 
that  all  miitfprisions  of  clerks,  or  their  assist- 
ants, in  the  caption  of  the  judgment,  may  be 
Bmende<l  in  the  same  term.  For  that  there  ia 
Saundcrs'8  Reports,  f.  209,  Faulkner's  case. 
If  an  indictment  be  mistaken  in  the  stile  of  tlie 
Court,  ^c.  the  Court  may  amend  any  thing  to 
make  the  caption  right,  first  Syderfin,  959, 
King  against  Glover,  ami  this  was  to' amend  a 
material  iH>int.  There  is  the  like  case  in  Snd 
Croke.    These  are  criminal  cases.    It  was  an 

inquisition  taken   *apud  ,'  it  was  not 

said  *  in  portibus  liondini.*  The  clerk  of  the 
peace  wan  ordered  to  amend  it.  And  in  Jones's 
Kep.  Stafford's  case,  first  Abridgment  ]9(>, 
there  h-bs  an  ernir  in  the  reversion  of  an  at- 
tainder. Tlie  certificate  was,  that  he  was  ar- 
raipfued  the  18tli  of  March,  and  convicted  the 

20tli  of ;  in  that  case  jutlge  Barclay  was 

of  opinion  it  might  be  ainenued  by  common 
law,  and  the  loni  Coke  agreed ;  but  judge 
Jones  was  of  another  opinion,  and  be  gave  it 
for  a  reason,  especiallv  where  the  king  had 
aigaificd  his  pleasure  of  tairiog  it;  tDdaiker- 
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wards  it  was  not  amended:  but  two  judbss 
were  of  opinion  it  might  he  amended.  \n  Ai- 
mer's Rep.  480,  in  Plum's  case,  there  was  an 
indictment  in  Essex,  and  it  is  *  exactus  est  ad 
*  comiutum,'  without  *  meum,'  and  a  Certio« 
rari  was  awarded  to  the  coroners,  to  certify 
whether  it  was  exact  *  ad  com.  meum,'  and 
amendeil  accordingly.  So  7  £.  4,  15.  The 
Nisi  Prius  was  *  Mens.  Mich.*  and  the  roll 
was  *  Quinden.  Mich.'  ami  that  was  amended. 
Now  this  seems  likewise  to  be  warranted  by 
the  statute  of  E.  S,  and  whether  that  statute 
extend  to  it  or  not,  yet  the  other  statutes  ex* 
tend  to  all. 

For  the  old  books,  I  would  only  trouble  you 
with  some  cases  that  were  before  the  statutes 
of  amendments ;  and  there  it  is  plain,  both  as 
to  civil  and  criminal  actions,  it  was  the  sana 
thing.  For  in  both  cases  it  was  frequently 
amended  ;  so  in  5  E.  d,  25,  an  entry  ot  a  cod- 
tinuance  was  mistaken,  and  it  was  amended  by 
the  Court :  so  in  the  case  of  Chambers  against 
Barrow  —  430,  there  was  a  Scire  Facias  ob- 
tained, and  it  was  returnable  *  sexto,'  and  the 
entry  is  'septimo.'  This  upon  a  demurrer 
was  objected,  and  that  all  was  thereby  discon- 
tinued ;  it  was  answered,  the  Court  might  do  it 
at  all  times  by  the  common  law,  and  this  may 
be  amended  by  the  common  law. 

My  lord,  this  is  an  express  autliority  lor  us, 
that  the  process  is  amendable  at  any  time  be- 
fore the  end  of  the  term,  and  the  judgment  ia 
in  the  same  term.  In  the  book  9  Ed.  3,  Pla- 
cilad.  The  default  in  process  may  be  amend* 
ed  at  any  time  before  judgment ;  wherever  the 
roll  is  contrary  to  the  writ,  it  shall  be  amended 
by  it.  After  issue  joined,  tlie  Distringas  was 
awarded,  where  no  Tales  was  awarded  the 
clerk  found  the  award  of  the  Venire  Facias ; 
and  there  it  is  baid  it  is  amendable,  bang  in  the 
breast  of  the  Court. 

Sir  Bro.  Title  Amendm.  Placita,  69.  The 
original  was  in  Sussex,  and  the  proseoution  ia 
Essiex  ;  yet  it  was  held  amendable,  and  no  dis- 
continuance. These  are  all  by  common  law. 
So  40  £.3,  Placita  13,  and  Brook'a  Amend. 
Placita  17.  There  was  a  writ  issued  affamst 
three :  two  appeared,  and  one  made  detauh  ; 
against  whom  process  issued,  and  the  next  da^ 
be  appearetl ;  and  this  was  amended  because  it 
was  amendable  by  common  law.  likewiie 
Fitzherbert's  Amend.  6.  There  was  a  Tari- 
ance  by  the  default  of  the  defendant,  and  it 
was  amended,  and  it  was  after  a  default.    8a 

39  E.  3.     In  the  record  it  waa ,  and  in  the 

Nisi  Prius  it  was ,  and  it  was  amended. 

Now  there  is  a  modem  case,  Croke  Ells.  999, 
956,  &c.  in  the  Venire  one  of  the  iurors  waa 
called  Samuel  Sutton,  and  in  the  Distringaay 
Saul :  but  it  appearing  to  be  the  misprisioD  of 
the  clerk,  and  that  tte  writ  was  right,  tbay 
held  it  was  aruemlable  by  common  hiw.  Aiia 
Brook's  Amend.  Placita  97,  the  count  or  da* 
ciaration  was  ad  damnum  100/.,  the  Nisi  Frioa 
waa  to  the  damage  only  of  lOOf.  and  the  Couit 
ordered  the  Nisi  Prius  to  be  amended,  as  being 
only  the  mispriaion  of  tbe  ckrk.    Now  that 
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goes  a  great  iray,  for  the  Teite  there  had  no 
writ  to  try  it ;  but  yet  that  ii  adjudged  to  be 
amendable.  And  so  io  that  book  Placita  84, 
•ud  in  divers  other  places.  80  tliat  it  liatli 
been  always  obsenred  in  common  practice  as 
amendable,  as  beiup  Vitium  Clerici,  Brook's 
Placita  36  and  29.  Fitzherbert  tO,  17  and  89. 
These  are  all  catses  at  common  law,  and  so  Tar 
will  justify  the  amendment  in  our  case.  i\nd 
ID  Fi'X.  Amend.  43,  there  is  a  case  to  shew, 
that  where  there  is  a  prtjudicc  of  tbe  party  an 
error  may  be  amended,  a  Distrinfras  is  return- 
ed, where  there  was  a  default  in  die  Teste  and 
tiie  jurors*  names.  The  Teste,  &c.  was 
amcudedy  fi»r  they  took  it  before  t|ie  roll  was 
made  up.  Tliere  is  another  case,  the  40th  of 
£.  3,  the  procfss  was  dis4*on tinned  afler  the 
appearance  of  the  defendant ;  and  it  was 
annended.  Tliore  is  Ukewii»e  44  E.  3.  (For  I 
niedille  nut  with  those  since  the  statutes  of 
amendmeutx.)  There  was  a  writ  awai-ded 
■gainst  M.  and  G.  the  process  was  against  Al. 
only  ;  and  ufterwanU  it  was  amended  ;  and 
there  it  is  Kaiil  both  the  roll  and  the  writ  uuiy 
atUrrwards  be  uniendedi  and  they  were  amended 
accordingly. 

My  lord,  1  cite  these  cases  to  shew  that 
amendments  uere  made  by  the  common  law, 
and  tliL*  statures  caiuvot  make  any  alteration, 
thuugb  ihvy  should  not  extend  to  the  crown. 
1  believe  tbei-c  are  not  in  the  old  books  many 
instances  uf  procrtifings  by  information ;  but 
that  seems  a  great  argument  to  me,  that  this 
nicety  that  liotU  uicpt  into  these  proceedings 
are  not  by  ckumudii  law;  in  our  old  books 
(hey  are  very  liuio  taken  notice  of;  but  it 
aeams  these  exctptions  were  not  taken  then,  if 
Ihev  had,  wc  felimiid  ha«*e  found  tlieni ;  but  the 
boolcs  are  quite  otherwise.  Now  if  the  amend- 
ments were  allow ^il  at  common  law,  1  believe 
none  can  ilistint^uish  oiid  say^  that  it  shall  not 
be  amended  in  our  c»ie,  for  1  think  they  cannot 
be  distinguisliid. 

Tliere  are  s^mie  olhcr  modern  cases  wherein 
greater  iluugs  hare  been  done.  First,  the  case 
•f  sir  Job  oAkbly,  that  has  licen  cited  ( ante  677  f) 
that  it  is  an  ameiidiiientof  a  judgment  that  was 
entered  by  disclaimer.  In  the  Nisi  Prins  it 
was  right,  but  all  was  left  oat  in  the  judgment. 
And  it  was  objected  that  it  was  not  amendable, 
became  it  was  not  in  tlie  same  term,  and  that 
none  of  the  statuses  of  amendments  extended 
to  such  cases ;  yet  u|iou  examination  it  was 
amended,  because  it  was  only  a  misprision  of 
the  clerk  by  mistaking  his  book,  there  it  vras 
thought  to  be  in  the  power  of  tbe  Conrt  by 
common  law  to  do  right.  Then  in  the  rsTsml 
nf  the  attainder  of  the  lord  Stafford,  there  were 
proceedings  in  conrt  14  or  15  years  ;  but  by 
Begtect  ot  the  clerk  theie  were  no  foot-steps  of 
any  thing  appeai-ed,  and  yet  there  was  a  rule 
for  a  record  to  be  made,  whereby  there  was  a 
judgment  of  reversal  entered.  Now  this  court 
did  think  they  had  a  power  to  set  the  records 
right,  and  they  gave  them  leave  to  make  a  re- 
eord«  in  order  to  make  a  reversal  of  that  at- 
liuidar;  and  if  it  nay  bo  done  agaiait  the 


crown,  no  doubt  it  may  be  dene  for  the  crown, 
for  that  it  is  but  seiung  things  right.    Than 
n  other  cases  cited,  as  Hnrris's  cass  in 


have  been 

Cro.  Jac.  .502,  post.  704,  and  that  wis  a  v«y 
extraordinary  anMndment  It  was  an  indict- 
ment for  a  nnisanoe.  Not  guilty  sras  pleiilid 
indeed,  but  the  clerk  who  enteiecl  it  joined  aM 
issue,  and  the  verdict  was  against  tbe  defend 


ant,  and  no  issue  joined ;  that  wms  omiMi  | 
but  the  return  was  allowed.  Now,  if  ww  had 
done  so,  we  shotUd  have  liad  s  groat  noisa 
about  JL  But  here  the  Court  allowed  anrnd* 
iiient  lu  be  made ;  and  it  was  aucnded,  aa  be* 
ing  done  by  the  clerk's  negligence,  nod  this  in 
the  time  01  another  clerk :  and  thoso  wwdi 
were  inserted  for  it. 

And  it  wa^  said,  if  such  foulta  ahoald  not  ba 
amended,  many  oourta  wonld  be  dcprivod  rf 
their  jurikdiction.  And  1  am  aore,  if  too  eoorti 
will  not  amend  these  mattera,  it  will 
many  triabi. 

There  is  another  ease:  it  is  in 
James,  6 '29.  Parker  ver.  air  Jobs  Ci 
Ux.  And  that  was  a  trial  at  bar.  Tbe  isns 
was  entered,  *  Et  pradict.  JobaDDos  C^unosil 
'  31agdalena  veniunt,  et  predicts 

*  dicit,  quod  uoii  est  inde  culpabilia ; 
'  nonit  sc  su|>er  Patriam,  et  AtUimatiis 

*  lUgis  similiter.'  AfW  tbe  trial  at  bar,  it  ess 
amended  by  the  doeket ;  and  there  it  wea  enlTf 
« Quod  J.  Curson, Mil. et  Magdalswi  Ux.  m 

*  nlacitant  non  €ul.'  which  was  osdjeaMil 
Memorandum:  which,  I  tbiuk,  gees  sgnU 
way  further  than  what  we  labour  for. 

There  is  that  case  too,  l  Siderfis,  MS,  be- 
tween the  king  and  Godfrey.  There  the  aw«d 
was  Vicecomitibus,  when  it  shoukl  have  ba« 
Vicccomiti ;  for  there  was  but  one  aheriff :  bat 
upon  examination,  they  found  it  wsa  the  aii* 
prision  of  the  clerk ;  and  they  act  it  tight. 

L.C.J.  They  indeed  set  11  rights  bat  hovf 
Not  by  amendment :  bnt  it  waa  inssrtsd  as  a 
Memorandum  on  the  Roll,  and  there  wm  bat 
one  sherifl'. 

Alt.  Gtu.  My  loni,  with  HthsBissi^  ibl 
is  as  well :  for  n  e  do  not  do  so  mech  ;  for  Ibil 
was  dune  after  the  trial. 

L.  C.  /.   There  was  no  aheri^g  the  wnt 

AtL  Gem.  Jf  we  sbouU  ask  the  Goait  It 
alter  what  we  did  before  tbe  trial,  it  weeld  ba 
said,  we  should  have  moved  it  befoieii  end  eH 
alter.  Now  to  eater  that  after  the  tria^  WM 
much  more  than  wo  ask. — ^Thera  asaaiibv 
case  which  had  the  ouiaioa  of  the  Ceorl,  ihl 
case  of  the  wanlen  or  the  Floiti  whae  jm 
were  of  opinion  to  anend,  dco. 

L,  C.  J.    It  is  not  amended  yet 

Ait.  Gen.  My  lord,  1  cite  itas  ea  eefoo* 
rity,  that  you  would  have  amended  it,  if  fm 
hwA  any  tning  to  amend  it  by. 

X.  C.  jTi  dkl  notteU  yoa  what  I 
have  done. 

Ait.  Gen.  My  knnd,  I  was  est  ie 
I  heard  it  was  so.    If  it  waa  noC^  I 
informed.    There  was  a 
agaiutbim^  aaboi^ggeil^ef . 
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Ury  esctpa,  ind  a  day  mt  giren  to  appear  at 
ihe  King'a-bench  the  8tb  oi  January.  The 
appearance  waf  tbe  2(Hh  of  January ;  but  tbe 
lUcord  was  not  entered  iiaeir  till  the  3d  of 
February  Iblloiring ;  w  that  there  waa  a  per- 
iieot  dieoontinuanoe. 

This  was  not  aeeo  at  first ;  but  on  coosidera* 
tion  of  the  Court,  they  found  it  out ;  and  the 
counsel  nM>¥ed  the  Court  to  set  it  right.  The 
Court  made  a  doubt  of  their  power ;  but  they 
enquired  when  it  oame  in ;  wncther  in  time  or 
not ;  and  what  minutes  were  for  it.  It  seems 
the  proper  minutes  were  not  to  be  found.  Now 
that  being  so,  it  would  be  strange  for  tbe  Court 
to  make  any  amendments,  without  auy  copy 
to  amend  by.  If  tlie  clerk's  msn  had  come  m, 
and  produced  the  roinutea,  I  take  it,  the  sense 
of  tlie  Court  was,  that  they  wouM  amend  it ; 
though  that  was  agreed  to  he  a  discontinuance. 

Now  I  cite  that  case,  not  thst  you  did  amend 
it ;  but  would  hare  done  it,  if  you  had  any 
thing  to  amend  it  by  :  and  there  was  a  discon- 
tinuance of  the  party.  Now  if  they  could  hare 
anwnded  that,  this  may  be  done  here  for  a  much 
better  reason.  There  was  a  discontinuance 
both  before  and  after  the  trial.  1  think,  we 
hare  much  stronger  reason  for  amendment, 
than  was  in  that  case :  though  I  roust  say,  as 
to  tliat  case,  the  bar  were  of  opinion,  that  the 
clerk  might  hare  entered  it  as  on  that  day,  and 
•n^t  to  hafe  done  it;  and  therefore  they 
thought  it  was  amendable.  And  if  that  were 
true,  no  qnention,  it  was  amendable.  But 
however  the  opinion  of  that  case  waa,  it  is  an 
ai^ument  to  me,  that  the  Court  wouM  have 
amended  it,  had  they  any  thing  to  amend  it  by : 
for  it  wa»  the  opinion  oi'  this  Court,  it  is  amend- 
able. But  1  think  that  case  is  no  authority 
for  them :  and  whether  that  be  done  by  the 
help  of  the  statute  or  no,  is  not  material :  and 
the  Couit  would  have  amended  it,  if  it  had 
been  the  first  day  of  the  term. 

ThiH  1  take  to  be  the  opinion  of  the  Court ; 
and  that  they  did  not  amend  it,  because  they 
had  no  authority  to  amend  it  by. 

Tkiere  is  one  matter  more,  which  is,  that  this 
slip  is  the  fault  of  the  clerk:  for  that  the  mis- 
testing  of  the  writ  is  the  plain  act  of  the  clerk ; 
and  in  all  the  cases,  it  haa  been  held  acts  of  the 
clerk  to  be  amendable  bv  the  common  law : 
and  for  that  there  are  a  thousand  cases.  This 
is  in  fioiut  of  law. 

1  would  beg  leave  to  cite  a  few  authorities  in 
Crooke's  Elix.  It  was  agreed,  a  Venire  tested 
out  of  term,  is  a  misprision  of  the  clerk. 

L.  C.  J.    There  are  abuudance  of  the  Uke 


AtL  Gem.  I  belicTe  a  thousand,  therefore  I 
will  not  cite  them. 

We  submit  to  your  lordship,  whether  it  ha 
riglit,  and  wants  no  amendment;  or  if  it  he  net 
right,  whether  it  be  not  amendable  by  statute 
or  common  law.  And  I  hope  we  ■ball  ham 
the  benefit  of  the  verdict. 

Seij.  Darmel.  My  lord,  there  haa^haen  so 
BKich  said  already,  that  I  ahall  aay  vary  hule. 
1  shall  only  dte  two  or  three  oassa.  The  qoes- 


tion  is  only  this :  Whether  a  miaprision  of  the 
clerk  is  not  amendable  in  the  same  term  ?  For 
that  we  have  10  Kd.  3,  30,  there  was  an  error 
amended  of  63  for  69.  1  think,  all  the  other 
cases  have  been  mentioned  already.  The  6th 
of  £d.3,  has  been  cited,  and  it  is  strong.  I 
have  thouglit  it  always  sufficient,  without  any 
stetute  of  amendments ;  and  those  that  havo 
been  amended  by  common  law,  will  be  autho- 
rities in  this  case.  Now  that  ^e  Court  have 
always  token  on  them  as  their  duty  to  amend 
the  faults  of  the  clerks  in  any  entry,  or  pro- 
cess, or  continuance,  the  booKS  arc  full  in  it ; 
and  1  hope  it  will  he  amended  here. 

Mr.  Brodericku  I  pray  your  lordship's  fa« 
vour  to  spare  me  a  few  words  on  the  other  side. 
I  see  so  much  warmth  in  this  case,  that  1  must 
beg  leave  to  preface  something,  before  1  speak 
to  the  point  of  law. 

Att,  Gen.   You  might  have  waved  that. 

BIr.  Broderick.  The  occasion  of  my  saying 
that,  was,  that  Mr.  Attorney  said,  there  had 
keen  a  noise  about  the  town  concerning  this 
exceptwn.    And  that  a  whole  I^ty 

Ait.  Gen.   There  has  been  so*— - 

Mr.  Broderick.  I  would  not  be  believed  to 
concern  myself  any  otherwise  for  this  maUi 
more  or  less,  than  tor  any  other  client.  Nay, 
what  1  am  concerned  in,  and  have  to  say  at 
present,  doth  coiuxrn  everv  subject  in  England, 
as  well  as  Mr.  Tutohin.  But  when  it  was  said^ 
that  there  was  a  discontinuance  in  the  case  of 
the  warden  of  the  Fleet,  which,  after  the  long 
transaction  of  that  cause,  was  not  observed  by 
the  counsel  for  him ;  and  that  they  were  clear- 
sighted tor  the  Observator;  I  could  not  take 
that  otherwise,  than  as  meant  to  myself, 
who  was  counsel  for  the  warden  of  the  Fleet, 
and  am  now  for  this  defendant.  I  confess, 
I  did  not  observe  that  faidt  in  the  case  of 
the  warden  of  the  Fleet,  (nor  ever  had  a  per- 
fect oopv  of  thst  record,  to  enable  me  to  do 
it)  end  I  must  own  at  the  same  time,  that  I 
had  not  the  fortime  to  make  the  discovery  io 
the  present  case.  The  exception  was  takea 
before  1  was  any  ways  concerned  in  the  cause  \ 
and  when  it  was  made,  1  thought  it  a  good 
exception ;  and  made  no  difficulty  of  accept- 
ing my  fee  to  speak  to  it. 

Att.  Gen.  I  had  another  meaning  in  it.  I 
knew  not  that  Mr.  Broderick  was  counsel  for 
tbe  Warden  of  the  Fleet 

Mr.  Mountogtie.  BIy  lord,  I  believe  Mr. 
Broderick  is  afraki  of  my  fate  in  this  case :  I 
have  been  very  much  retlected  upon  for  being 
oannsel  in  this  case :  and  it  has  been  spread 
about  all  the  conntiea  in  En^and,  Inr  Dyer  the 
news-writer.  That  I  broached  sedlitioua  prin- 
cipfes  at  the  trial,  and  was  reprimanded  by 
yaur  fordship  for  it:  And  I  believe  Mr.  Bra- 
daridt  is  afiraid  of  the  like  ocandaL 

Xb  C.  J.  You  must  not  be  afraid  of  scandals. 
Dyer  is  very  fomiliar  with  me  too  sometiaaes: 
Bat  yon  aaiHi  oat  fear  such  a  little  seandatotti 
paper  of  such  a  acrtidalawa  author. 

Mr.  Mbmitagve.  Mf  lard^  I  aos  not  much 
aanceiMdatit^ieciiigit  eencafioai  him. 
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Blr.  Broderiek.  I  mail  agree,  Thet  thii  if 
a  noint  uf  great  concern  to  the  crown  ;  because 
alt  nrosecutiona  for  the  crown  majf  be  affected 
by  It,  as  Mr.  AttorneT  General  said :  But  on 
the  other  side,  I  beg  leave  to  say,  That  (what- 
ever  the  person  now  before  the  Court  may  be) 
it  is  of  great  concern  to  the  subject  too :  For 
the  rule  tn  this  case  will  be  a  rule  in  the  case 
«f  every  other  subject  of  England  ;  so  that  the 
concern  is  great  on  both  sides. 

I  must  l&g  pardon  of  the  Court,  if,  in  an* 
swering  off'-hand  to  very  learned  and  elaborate 
argunncnts,  from  tlie  short  notes  which  I  have 
been  able  to  take  of  them,  I  happen  to  be  dis- 
ordered in  method  :  I  roust  take  leave  to  offer 
■uch  short  observations  upon  them,  and  give 
■nch  answers  to  them,  as  I  can  at  present; 
as  my  memory  suggests  the  objections  to  me, 
though  not  in  the  same  order  in  which  they 
were  deliveretl.  But  I  will  use  my  endeavour, 
not  to  omit  the  taking  some  short  notice  of  the 
general  heads,  under  which  1  apprehend  all  the 
objections  will  (all. 

I  would  observe  (which  I  think  would  be  an 
answer  to  a  great  deal  that  has  been  said  on 
the  other  side).  That  our  law-books  make  a 
very  great  difference  between  the  king's  pro- 
•ecntions  in  his  own  name,  as  a  civil  riglit,  and 

troaecutions  wholly  in  his  capacity  of  king,  as 
e  is  head  of  the  commonwealth  ;  and  in  tlie 
exercise  nf  his  royal  office,  to  affect  tlie  subject 
with,  or  punish  him  for  crimes  thereby  charged 
upon  biro.  1  agree  the  cases  cited  bv  sir  Thomas 
nwis  snd  Mr.  Attorney  General,  of  amend- 
ment of  the  king's  writ  of  Qu.  Irapedit,  and 
■ome  others ;  and  that  the  common  law  gave 
greater  indulgences  to  the  crown  in  the  pro* 
aecution  of  its  civil  rights,  than  to  any  subject. 
The  king  was  known  to  be  employed  in  the 
concerns  of  the  whole  kingilom  ;  to  have  the 
care  of  all  his  people  upon  him  :  whereas  the 
subject  had  only  hm  personal  and  private  affairs 
to  look  after.  And  it  is  no  wonder  that  the 
law  should  atljudge,  that  great  allowances  were 
to  be  made  to  the  crown,  as  to  its  own  fiarti- 
^ular  rights ;  That  it  should  not  be  tied  up  to 
M  strict  roles  as  ttie  subject,  who  was  supposed 
to  attend  his  own  affairs  only.  Tiiis  is  the 
reason  generally  given,  why  the  crown  had 
■nch  a  prerogative,  that  greater  and  more  fa- 
vourable allowances  should  be  made  in  ita  suits, 
than  in  those  of  its  subject. 

But  it  has  hitherto  (as  far  as  I  have  been  able 
to  observe)  been  taken.  That  the  law  was  very 
aice  and  tender  in  all  prosecutions  that  aim  at 
the  charging  the  subject  with  crimes  and  pe- 
aalties.  It  seems  to  be  a  new  light,  sprung 
up  of  late,  which  has  discovered,  that  there  is 
A  greater  necessity  for  that  privilege  in  cri- 
minal prosecutions,  than  in  civil.  The  opinion 
cf  the  successive  ages,  which  hare  nuide  fa- 
foaraUe  acts  for  amending  and  curing  of  par- 
iiedar  defects  in  legal  proceedings,  seems  to 
kmre  been  much  otherwise.  In  many  of  these, 
•II  criminal  prosecotiont,  of  all  kinds,  are  ex- 
•rmtlj ezci^ited:  And  where  tbey  are  not,  I 
aaj,  I  haf«  ooi  Imrd  yst  quolad;  nor 


can  And  an^  case  of  ai ^ 

totes  were  interpreted  to  cxtoul  to  , 
for  crimes.  I  perceive,  tlie  coanacl  forhw 
roajesfy  in  this  cause,  have  in  tbrir  «itemuenli 
relied  very  much  npon  aaMnrfmenlB  nmde  by 


the  oimmon  law.    I  cannot  uretmd  to  be 
prepared  to  run  through  earn  pank 
In  general,  it  caniMit  be  deuiAl,  tiMt 


amendments  were  made  by  a  power  that  Ibe 
Court  bad  at  common  law ;  bat  we  tbhsk  then 
never  was  ainr  which  came  op  to  ibis  case. 
And  indeed,  if'^Hlt  the  amendments  in  the  mal- 
titode  of  cases  that  have  licen  intod  in  Um 
elaborate  arguments,  are  alkftweil  mm  frsod 
common  law,  it  wonM  make  onn  wondtr, 
where  the  necessity  was  of  makinif  mn  expfcv 
statute,  for  the  amendment  of  a  lector  or  syl- 
lable (and  of  the  nice  doubts  upon  tliot)  or  sf 
the  other  sobsequent  statutes  of  Jeofails  asd 
amendments.  The  Court,  to  me,  by  these  as- 
thorities,  would  seem  to  be  armed  with  a  saf* 
ficient  power  to  haie  done  the  bosinsBS,  with- 
out the  help  of  any  statute. 

Thouffh  her  majesty's  ooansel  rely  priaci- 
pally  upon  the  statute  of  8  Heo.  d,  vet  in  le- 
garo  they  do  not  wave,  or  inve  up  too  aid  tf 
the  sUtute  39  lien.  8.      (For  Hr.  Attormj 
takes  notice,  that  there  is  a  Qiisero  in  mv  kid 
Ilyer  (Dyer  5^)  Whether  the  kin^Ti  in  an  la- 
formation  of  Intrusion,  shonki  not  hnTc  the  ai- 
vantsflre  of  that  act  ?    and  he  has  eiled  laid 
Dyer,  :U6,  of  an  Information  Qui  tnn«  &c.is 
be  within  the  act :  And  that  lord  Hnles,  in  kti 
Fitz water's  Case,  held.  That  it  was  vensonsUe 
that  criminal  prctsecutions  shoulil  be  aided)  I 
think  it  will  lie  very  proper  to  consider  hcnv  lbs 
law  has  been  taken  npon  that  atatute :     And  li 
see  whether  the  reason  nf  thoae  cnaos  will  sot 
go  as  far  backwards  as  to  the  statute  8  Heo.  A. 
The  words  of  the  statute,  SQ  Heo.  8,  c.  80,  ais 
not  expressly  restrained  to  actions  or  sniis  be- 
tween party  and  party ;  though  the  word  party 
be  mentioned  in  the  statute,  both  aa  to  the 
plaintiffH  or  demandants  as  to  the  tenants  or  ds- 
fendants.    And  the  enacting  clanae  is,  *•  That 
*froin  tlienceforth,  after   issue  tried  for  the 

*  party  plaintiff  or  demandant,  or  for  the  party 
^  tenant  or  tiefendant  in  any  manner  of  '  ~^~ 

*  or  suit  at  the  common  law  ;  the  judges 

*  proceed  tn  give  judgment  in  the  samu, 

*  withstanding  any  of  the  mistakes  thcrtis 
'  mentioned,  in  like  form  as  if  no  auch  defuh 

*  or  negligence  had  been.'  It  is  true,  as  Hr. 
Attorney  has  cited  it,  that  it  is  left  a  QMneg  m 
it  stands  printed  in  ray  lord  Dyer,  which  wm 
in  the  18th  year  of  queen  Elizabeth  :  Bot  em 
in  that  very  case,  it  was  heU,  S9  Elis.  that  the 
statute  did  not  extend  to  it :  As  appean  in  1 
Rolls  ReporU,  ful.  447,  as  well  as  by  Blsdi- 
mbre's  case,  8  Cro.  IGS,  where  it  ia  eacprcssly 
said,  That  the  statute  32  Hen.  8»  eztenda  nst 
to  pleas  of  the  crown.  And  this  point  b  ex- 
pressly agreed  by  the  whole  court,  in  Sheriiig- 
too  Talbot's  Case,  1  Cro.  319. 

A  Venire  Facias  bearing  Teste  ontof  theteni 
and  an  issue  tried  upon  it,  is  misconTiynnce  sf 
proosM,  salved  after  verdkti  bythoM  voniiii 
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Ibe  ntatnte  of  3  H.  8. — So  a  Venire  awarded, 
which  boari  Teste  uo  a  iikiiiday,  it  adjudt^eil 
to  be  aiiled  uitliin  thiise  words. 

Yei  in  Theobald  and  Newton'a  cafce,  Style 
307,  there  was  a  suit  upon  the  Statute  of 
Iniuates  ;  and  the  Distrin^s  bore  Teste  on  a 
Sunday,  and  out  »t'  term.  Exception  was  taken 
to  this  after  verdii't,  and  held  not  to  lie  aide<l  by 
the  Statutes uf  Jeofails,  i  thouifht  it  necessary , 
by  meotioninpf  the  two  former  cases,  to  state 
which  of  the  statutes  it  was  which  would 
have  renie«lie<i  the  fault,  if  the  statute  had  ex- 
teniiiMJ  to  the  suit  itself;  because  the  reporter 
(\%hich  is  no  wonder  in  him)  so  tar  mistook  ihe 
sense  of  the  Court,  us  to  omit  the  maieriat 
statute,  and  to  mention  the  ?8ih  of  Eliz.  and 
21  Jac.  in  neither  of  which  laws  there  are  any 
words  which  reach  the  case ;  though  in  this 
act  of  of  32  H.  8.  thert*  are. 

And  in  lord  Fitzwutcr's  case,  cited  by  Mr. 
Attorney,  ihouuh  my  lord  Hales  does  say, 
*  The  case  ot  the  kincf  will  often  stand  in  neetl 
'  of  the  amendment  of  a  uronir  Venire  ;'  and 
theretore  he  was  of  opinitm  to  brin^-  him  within 
thesiaiuteot  16  and  17  Car  2.  which  has  very 
exteusive  wurds  ;  yet  he  allows  the  distinction 
between  his  criminal  iirosecuiion,  and  civil  ac- 
tion ;  as  appears  iu  3  Keh.  485,  519. 

In  I'ercy's  case,  31  Car.  12,  1  Vent  17,  35, 
an  informati<m  of  ftir||;ery  at  coumion  law,  laid 
the  tbrpiit;  to  be  of  a  release  at  Sherborn  ;  and 
the  fnvin«r  H  in  evidence  to  bt?  at  Dorchester. 
The  defendant  was  convicted  by  a  jury  dr  Vi- 
cineto  of  Dorchester  only  :  It  was  adjudj^ed  to 
be  a  mis-trial ;  and  a  new  Venire  was  awarded. 
For  the  kin)(,  it  was  taboiire<t  to  sup|H>rt  the 
trial  by  the  word  suit :  For,  say  they,  the 
information  is  '  Secta  Domini  Re^is  ;'  so  that 
the  word  is  extensive  enough  t(»  reach  this  pro- 
secution :  And  it  is  plainly  out  of  the  excep- 
tion, which  excepts  no  inCormations  but  those 
u|>on  penal  statutes.  But  the  Court  held,  any 
information,  tl*ough  at  common  law,  was  not 
remedied  by  the  words  or  intent  of  the  act. 

In  the  principal  case  of  Sherington  Talbot,  1 
Cro.  311,  Jones  330.  2  Ro.  Ab.  619,  informa- 
tion, in  nature  of  a  Quo  Warranto,  for  claiming 
liberty  of  free  warren  in  three  vilis,  in  the 
forest  of  D.  defemlaut  disclaims  in  the  forest, 
and  in  all  but  one  vill ;  and  says.  That  thut  vill 
is  |)arrel  of  the  manor  of  8.  and  prescribes  for 
free  warren  in  his  manor ;  issue  on  that  prescrip- 
tion, and  the  visiie  is  from  the  fill,  uot  from  the 
manor ;  held  to  be  mis-tried,  and  not  aided  by  any 
of  the  statutes  of  Jeofails :  Though  not  within 
tbeexceptioo ;  because  thestatutes  do  not  extend 
to  the  king^s  case :  he  not  being  named.  The 
then  judges  thought  this  a  reason ;  which  will 
equally  extend  to  the  kini^'s  case,  upon  the 
former  statutes  of  amendments.  And  Mr. 
Noy,  a  very  learned  predecessor  of  Mr.  At- 
torney Generars,  did  not  venture  to  carry  the 
point  further  for  his  master,  than  to  a  |>erad  - 
renture  he  might  have  the  advantage  of  thiMe 
acts,  in  case  of  a  Quare  Impedit,  or  the  civil 
right,  where  the  suit  is  in  the  king's  proper 
aume,  and  not  br  his  itil«  of  long  odTj. 
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Nothing  is  more  plain  than  the  difference 
which  the  law  iiiak^  between  cases  where  the 
king  prosecutes  his  right  in  his  own  name,  ns 
for  a  civil  right,  and  where  the  prospnution  is 
in  his  capacity  of  king,  and  in  the  exercise  of 
the  royal  authority.  If  the  king  (Heiuicus 
Rex)  brings  a  Quare  Imped  it,  and  dies  before 
judsrnient,  the  very  writ  abaters  ;  be^au^;e  Heu- 
ricus  Rex,  who  %ias  named  by  his  proper  name, 
ceases  to  be.  But  if  the  prosecution  be  *  pro 
*■  Domino  Rege,'  tlioiigh  the  king  in  indiriduo 
be  dead,  yet  *  Dominus  Rex  in  genere'  Dot 
beioii^  deaJ,  the  ioloi  ination  or  indictment  8h:ill 
stand,  to  be  proseiMited  by  the  successor.  Yet 
nil  process  upon  thriii,  therein  his  own  name 
is  used,  and  not  lii;«  nameof  kin>;ly  oflSce  only, 
shall  fall;  because  the  puiticular  person  *is 
dead. 

According  to  this  distinction,  1  do  agree,  that 
where  the  kin<2:  sues  in  his  ou  ii  name  for  a  civil 
ris(ht,  his  suit  has  u)ore  favour  allowed  to  it  than 
that  of  a  coiiimon  person.  And  so  far  goes  the 
ra.se  in  Blackmore's  case,  8  Cro.  156,  before- 
mentioned,  cited  by  sir  Thomas  Powis  ;  that  a 
writ  of  Quare  Impedit,  which  was  •  presentere* 
for  <  presentare,'  wasamended ;  being  the  king's 
case.  Thouuh,  had  it  been  the  case  ot  a  common 
person,  it  could  not  hate  hi*en  amended :  for 
no  original  writ  was  at  common  law  amend- 
able in  the  case  of  a  common  iierson.  But  that 
an  information  or  indictment  ever  found  favour 
beyond,  or  equal  with  a  civil  action,  I  never 
heard  before;  nor  find  any  authority  quoted  to 
warrant  it  now.  I  would  take  leave  to  mention 
the  case,  13  Car.  2,  in  Scan.  Hardress,  217, 
(9)  Pitolier  and  Jones :  It  was  an  information 
upon  the  act  of  Navigation  tor  importing  spices, 
lieing  the  growth  of  Asia,  Africa,  or  America, 
from  Hollaml  beyond  the  seas,  not  being  the 
place  where  such  goods  were  first  and  most 
ussially  shipped  for  transportation,  <  contra  for- 
'  mam  statuti.'  The  defendant  pleaded,  he  did 
not  import  them  *  contra  furmam  statnti,*  and 
issue  upon  it ;  and  verdict  again^^t  the  defendant 
He  moved  in  arrest  of  jud^^ment,  that  it  was 
not  laid  that  these  commodities  were  not  of  the 
growth  ot  Holland.  To  this  it  was  said,  thai 
the  %er'tict  would  help  that,  it  necessarily' 
implying  it :  for  that  they  were  laid  to  be  of 
the  growth  of  Asia,  Africa,  or  America,  and 
imported  from  Holland ;  u  hich  shews  those 
were  distinct  places :  and  the  defendant  could 
not  else  have  been  found  guilty,  *  contra 
*  fomiam  statuti.'  Yet,  after  long  delmte  the 
exception  was  held  to  be  n  good  one,  and  tike 
judgment  was  arresteil. 

I  must  oliserve.  that  the  counsel  for  the 
informer  in  this  case,  had  not*  the  courage  so 
mnch  as  to  hope  for  aiil  from,  or  mention  the 
statutes  of  Jeofails  in  this  case.  They  cite 
there  Johnson's  case,  *l  Cro  609,  and 
Cholmley*s,  P.  1,  Cro.  464,  where  in  criminal 
prosecutioiwi  reasonable  intendments  altera  ver- 
dict, are  allowed  at  common  law.  But  though 
nothing  was  wanting  in  this  case,  hut  an  aver- 

Iment  that  Holland  was  not  within  Asia,  Africf. 
or  America  (which  must  neeesssrily  he  proved 
4E 
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at  llic  trial,  else  the  (lifendant  c^ulii  not  have 
Ijccii  ciiro'icie«l)  tliey  citlior  iliti  i»ot  know  that 
want  of  an  afcrnient  of  a  tbhig  neces&ary  to  be 
averred,  it  issue  he  taken  upon  another  point, 
n  aidol  as  a  inispleuding,  |iy  llie  staiuie  :i'i 
Henry  8,  (tliou|;h  the  chm^m  uV  it  are  nuinhcr- 
less);  or  they  diil  not  iliiiik  there  was  any 
colour  tor  umriii);  to  e\tcnd  that  statute  to 
a  penal  laiv,  with  rripird  to  the  iotert/^i  the 
ku\^  has  in  the  pro«ecution,  though  a  com- 
muii  iicrson  \^as  the  iittbrincr;  and  thoufirh  I 
thf  re  IS  no  exception  of  infnruialiou»  mi  pinal  j 
lawts.  I 

As  to  the  cas4'S  ritctl  on  tbc  other  side,  of  | 
aniendmcnis  at  tlio  coniiimii  law  hv  the  kiu<;*s  ' 
]>rer(»^ati%p  ;  1  must  nly  upon  tin-  (iitlerencei  | 
bate  already  taken  between  criiniudl  and  civil  • 
cases ;  and  that  \Uvre.  nre  not  any  instances  of 
anKMuhnents  in  niminal  prosecutions.     As  to 
several  other  cases,  which  have  bten  cited  by 
the  other  side,  of  aniendnicnts  upon  returns  to 
Certioraris,  returns  upon  Writs  of  Krror,  ^c. 
those,  with  suhniisbion,  will  not  cornc  up  at  all 
to  the  present  cabo.    \Vlieii  a  record  ib  certi- 
.  ficd  upon  a  Certiorari,  &r.  the  parchment  an- 
nexed to  the  writ  is  supposed  to  Ih-  the  realori|^i- 
nal  record  ;  and  that  remains  in  the  Court  here, 
and  is  become  by  the  return  a  record  of  this 
Court.     Where,  by  the  course  of  the  Court,  it 
is  entered  upon  a  roll  here,  if  in  tlie  entry  it 
varies  from  that  that  is  the  true  record,  U  is  the 
duty  of  the  Court  to  take  care,  that  the  mis- en- 
try be  rectilird ;  and  the  reconi,  which  is  tran- 
scribed here,  made  aifreeubli'  to  the  ori^iiial. 
The  rectifying  such  mis-entries,  or  mis- copy- 
ing, arc  not  amendments  of  faults  in  a  record 
(for  that  faulty  mistaken  entry  is  not  really  the 
record)  but  making  true  entries  of  the  reconi. 
And  upon  the  like  reawn  was  the  mistake  rec- 
tified in  sir  H.  Tullon's case,  1  Cro.  til,  where 
there  was  a  consent  of  tbe  parties  for  entering 
a  judgment  by  disclaimer,  by  virtue  or  pre- 
teDce  of  Letters  l^atents,  bearinnr  date  7  Jac. 
which  words  were  inserted  in  the  paper- book, 
by  the  Attorney   Gencrars  own   hand ;    yet 
omitted  by  the  clerk,  in  the  entering  it  upon 
the  roll :  there,  upon  great  examination  and 
consideration  of  the  circumstances,  all  parties 
consenting,    that   mis-entry   was    corrected; 
beiu^  as  the  hook  says,  no  more  than  w  hen  a 
sjicrial  verdict  is  mis-entered  ;  which  is  recti- 
fied by  the  iiotit»  of  the  clerk  of  the  assi/.e. 
But  it  is  very  much  insisted  on,  that  the  sta- 
lute  0  H.  (i,  J.  12,  shall  extend  to  this  case,  be- 
cauitc  there  are  particular  criminal  prusecu- 
tiouN  cxcefited  therein,  of  which  this  is  not  one. 
1  do  not  lintl  that  there  has  been  one  authority 
cited,  w  hen  it  was  ever  held,  that  that  law  ex- 
tended to  any  picas  of  the  ciown.     Aufl  I  take 
the  uniform  opinion   of  near  three  centuries, 
since  that  statute,  to  be  against  it. 

Mr.  Attorney  relies  mncli  upon  the  case  of 
the  kiiift'  .^uaiust  Percival  and  Godfrey  and 
others,  Sid.  2-14,  where  the  \  euire  for  the  try- 
ing the  defendants,  u|>on  an  indictiuent  for  a 
riot,  was  directed  '  \  icecomitibus  de  Canter- 
'  bory,'  and  returiMil  by  *  IL  S.  Vwsc^ntef/ 


the  city  having  in  truth  but  one  sheriiT:  ikflre, 
upon  examination  of  tbe  aherilf  himself  upoii 
oath,  in  court  (\«ho  swore  that  city  hail  but  ens 
sheriff)  there  uas  an  amendment.  But  what 
was  that  .^  Nut  nf  any  thing  that  wan  the  ad 
of  the  Cunrt:  but  tbe  sberiS' adils  to  his  in« 
dorsemrnt  upon  the  urit  (when  he  had  an- 
swered single)  that  there  was  not  any  other 
sheriff;  as  it  appears  in  the  same  book,  and  in  1 
Keb.  «X)0  (17)  901  (75):  and  this  tlie  Court 
held  to  be  it  ell,  u^ion  ihe  authority  of  tbe  book 
of  39  II.  0,  f.  40,  where  a  writ  was  directed 
*  Coronatoi  ibiis,'  and  retuintMl  by  one  coroner 
only,  vet  held  to  he  well :  for,  say  tbe  Court, 
wo  will  not  take  notice  there  arc  more  coroDcn 
than  one.  And  m»  Just.  W  yndhaui  scud,  in dw 
case,  wr  hliall  intend  but  ouG  sberiflf^  uakm 
more  appear;  ]  Keb.  901. 

:\  «;i'«>.l  pait  of  .^Ir.  Attorney  *s  argameot 
seems  to  tend  to  tl.e  making  it  not  necessary, 
or  at  least  disjiutable,  whether  ii  be  ncoessarj, 
that  the  Distnngas  should  be  tested  on  the  sane 
day  that  the  Award  is.     Will  not  that  argu- 
ment turn  another  way  than  it  is  intended?    If 
it  be  a  doubtful  thiii;;,  whether  it  be  right  sr 
not;  I  doubt  it  will  be  an  error  in  judgmeot, 
like  the  making  out  an  improper  writ  in  ths 
Deliet  and  Detinct,  where  it  sliould  be  in  ths 
Uetiiitt  ouly :  and  then,  though  it  is  a  ddank 
uf  the  clerk,  it  will  not  be  sncb  a  default  as  wiU 
be  within  the  aid  of  the  statute,  if  that  shonU 
be  held  to  extend  to  the  case.     If  it  were  a 
doubtful  thing,  it  cannot  be  said  he  bad  a  cer- 
tain rule  to  walk  by  :  but  he  ventured  upon  his 
own  jui}g;iuent,  in  which  if  he  has  chanced  lo 
mistake,  it  is  nut  amendable  as   s  thing  sf 
course.     Hut  in  truth,  if  it  were  to  be  enquired 
into,  1  believe,  it  would  be  fonnd  not  to  be  an  er- 
ror in  judgment  in  the  clerk,  but  a  mistake  of  a 
matter  of  fact,  in  takiug  Sunday  to  be  Iha  fiat 
day  of  the  torm. 
Atl.  (rrn.  That  will  not  alter  it. 
Mr.  iVuJc-r/«7i.  There  has  been  anollMrcMS 
eited;  the  king  and  W*alcot ;  where  a  revcnd 
of  ail  Attainder  was  pronounced*  niid  the  jadg* 
ment  of  reversal  actually  entered  up  ;  yet,  be« 
ing  done  by  surprize,  the  entry  of  Um  rerovl 
was  set  asitic,  and  razed  out  of  the  psond. 
Surely  that  cannot  be  an  anthority  for  any. 
There  the  entry  was  wholly  irregular,  oonlruj 
to  the  rules  of  the  Ctmrt:  for  the  judpoentsf 
the  Court  is  not  complete  till  tbe  end  of  tbc 
term. 

L.  C.  J.    It  is  in  tlie  breast  of  the  Cont 
during  tin.*  whole  term. 

Air.  lirodcrii'k.  And  if  any  one  within  tbe 
term,  without  the  direction  of  the  Court,  will 
enter  a  thing  as  the  act  of  the  Court;  shall  sst 
the  Court  have  a  |M»Mer  to  reform  that  intgn* 
larity,  and  do  themselves  right  T  This  is  aaC 
an  amendment  of  a  recoi-d,  but  a  refbnniiwsf 
an  ill  practice ;  a  preventing  of  an  alleoipi  Is 
make  thai  an  act  and  record  of  the  Court,  vrUcb 
real  I V  is  not  so.  Neither  does  my  lord 
clesfield's  case  bear  any  proportion  to  this. 

There  is  no  question  but  that  s  oourt, 
is  intrusted  with  tbo  custody 
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of  tlic  Reconli  wherein  other  persons  arc  con- 
rcrried,  may  take  care  upon  any  mischance ; 
an«t  that  they  have  a  )»ower  tt»  put  things  into 
their  ri&;ht  state :  as  in  case  of  fire,  or  any  ine- 
▼i table  accidents,  the  Conrt,  .inciileiit  tu  their 
trust  of  the  custody  of  the  reciirds,  and  by  the 
authority  they  hare  to  do  rij^ht  and  justice  to 
all  persons,  must  have  a  power  tu  supply  such 
losses. 

As  to  the  case  of  the  warden  of  the  Fleet, 
tliere  was  no  amendment  made:  hut  if  there 
had,  it  would  not  have  come  up  to  this  «*ase. 
I  may,  I  am  sure,  safely  affirm,  that  the  Court 
did  declare,  that  was  nf»t  to  be  esteemed  a  cri- 
tninal  prosecution  ;  in  regard  there  was  not  to 
be  a  judgment  to  punish  the  |iarty,  but  the  pro- 
cecdinc'  was  only  to  transfer  the  estate  to  the 
crown  by  way  of  forfeiture. 

The  counsel  who  have  argued  for  tlie  queen 
have  not  cited  any  one  autliority  of  an  amend- 
ment in  a  criminal  case,  within  the  statute  of 
14  £.  3,  or  8  H.  G,  c.  1%  or  proving,  that 
those  statutes  extend  to  cases  of  that  kind :  bnt 
they  call  upon  us,  since  the  words  seem  to  be 
large  enough  to  reach  both  (especially  those  of 
811.6,  where  there  are  some  particular  crimi- 
nal prosecutions  mentione«i  and  excepted)  to 
produce  some  authority,  to  establish  the  dis- 
tinction between  criminal  and  civil  cases.  >Ve 
tliink  the  daily  practice  in  civil  cases,  and  the 
want  of  m  single  instance  in  a  criminal  one, 
carries  a  strong  argument,  if  we  could  go  no 
further :  but  I  think  we  do  not  want  an  express 
authority  in  this  point  too.  Orde  and  Morton, 
Trin.  11  Jac.  1,  Uo.  Ab.  201.  There  a  writ 
of  Venire  Facias  out  of  the  I).  R.  was  *  Venire 

*  Fac.  duodecim,  &c.  coram  Nobis  apud  >Vest- 
'  monasterium,  iibii:unque  fuerimus  in  Anglia:' 
but  the  roll  was  well,  omitting  the  wonis  *■  apud 

*  Westmonasterium.'  It  was  adjudged  the 
writ  might  be  amended  by  the  roll ;  for  it  is 
but  matter  of  form.  This  wait  a  default  in  the 
body  of  the  writ,  ami  amended  by  the  statute 
of  8  H.  6,  as  a  default  of  the  clerk. 

Yet  Brigs  and  Thom|)Son's,  &c.  Yel.  60, 
111.  Id  an  information  u|)on  the  statute  91  H. 
8,  against  spiritual  persons  taking  farms,  the 
award  of  the  Venire  Facias  upon  the  roll  was 
rifi^ht,  returnable  ^  ubicunque,' but  the  writ  it- 
self was  returnable  '  coram  nobis,'  omitting 

*  ubicunqne,*  and  so  it  did  not  answer  the  awaiS 
ujKin  the  roll.  This  certainly  hail  been  amend- 
able in  a  civil  plea,  bat  the  report  tells  uy,  that 
judgment  was  staid  upon  it.  And,  my  lord,  1 
willbeg  the  liberty  to  make  this  observation 
upon  the  case  of  the  king  against  Percival  and 
Godfry  (which  is  so  much' relied  on).  There 
are  some  cases  of  so  odious  a  nature,  and  move 
scKih  indignation,  that  there  is  a  danger  of 
thinss  being  passed  over  unobserved,  which 
would  not  have  been  admitted  in  another  case. 
That  was  tlie  case  of  one  of  the  king's  mes- 
sengers, employed  in  his  majesty's  imme- 
diate service,  barbarously  insulted  and  abused 
in  his  inn  at  Canterbury,  by  tbe  defendants 
and  a  great  rabble  of  people:  as  tbe  offence 
was  very  flamiDg,  tba  ftsentment  of  the 
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Court  ran  high :  and  they  thought  itrpSMon- 
able  to  do  in  that  case,  what  perhaps  in  an 
ortliuary  one  they  might  not  easily  have  done: 
yet  ^  hat  was  then  dune,  in  now  to  be  cited  for 
a  precvdent  in  every  criminal  case  whatsoever. 
1  nnist  say  the  same  in  this  case;  whatever 
my  client  is  charged  with,  the  rule  ^iven  in  his 
case  may  affect  every  man  in  England,  who 
shall  hereafter  be  charged  criminally :  and 
therefore  I  doubt  not  your  lordship  wdl  very 
well  consider  of  it. 

I  hope,  my  lord,  I  have  given  some  answer 
to  most  i)f  the  things  that  have  been  insisted  on; 
and  that  u|Kin  the  whole  matter,  this  mistake 
will  not  be  accounted  a  thing  amendable  by 
law. 

Mr.  Mountague.  My  lord,  in  answer  to  what 
has  been  said,  1  shall  not  preface  what  1  have 
to  say  with  any  apology  lor.  being  of  counsel 
with  Mr.  Tutcbin,  though  I  have  been  egro* 
giously  niisreprc^senti'd  in  what  1  did,  as  coun« 
sel  for  him  at  (juild-hall.  1  know  your  iotd- 
sliip  is  no  respecter  of  per^oos,  but  wdl  have 
the  same  regard  to  one  defendant  as  another. 

Alt.  Gen.  1  am  iH>t  concerneii  at  any  thuig 
that  has  been  written  or  printed  about  that 
trial. 

L,  C.  J.  We  will  take  no  notice  of  tliat. 

Mr.  Mountague.  My  lord«  asi  to  what  Mr. 
Attorney -general  and  sir  Thomas  Powih  have 
said,  1  beg  leave  in  the  first  place  lo  take  no- 
tice wherein  it  is  we  agree,  und  in  what  we 
shall  differ.  First,  we  agree  that  this  cause  is 
a  cause  ot  the  greatest  consequence.  Mr.  At- 
torney tells  your  lordship  it  cf>ncei  ns  all  the 
proceetlings  (»f  the  crown ;  and  1  ho{>e  1  may 
be  panloned  if  I  say,  it  is  of  no  less  concern  to 
the  defendant  and  ihe  subjectM  of  England.  I 
would  therefore  pay  that  respect  to  the  Court, 
not  hastily  to  speak  to  a  pomt  of  this  moment, 
hut  shall  desire  to  have  time  to  look  on  thosa 
cases  that  have  been  mentioned. 

L,  C.  /.  If  you  will  do  this,  you  may  consi- 
der the  statute  of  H.  6,  for  those  words  are  ge- 
neral, and  not  relative  either  to  civil  or  cnmioul 
cases  in  particular.  It  remedies  the  mi.'M:hief 
between  plaintiff  and  defendant  generally. 

Just,  rowel,  Mr.  Broderick  has  not  taken 
notice  of  that  objection  that  my  lord  Coke  taken 
notice  of,  because  they  are  not  excepted,  there« 
fore  they  are  included. 

L,  C  J.  1  would  have  you  cousider  why  it 
is  not  within  the  wonIs  of  tlie  statute.  It  is  as 
plain  that  it  is  the  fault  of  the  clerk  as  can  be  ; 
he  had  the  roll  before  him,  therefore  it  most  be 
the  mistake  of  the  clerk.  Tbe  awuni  of  the 
writ  is  the  act  of  the  Court,  and  that  was  the 
SSd ;  now  this  writ  did  bear  date  the  24th,  and 
1  believe  we  <lid  not  award  the  writ  tbe  24th, 
therefore  it  is  to  be  judged  they  itiistook  the 
time  of  tbe  Teste.  For  tbe  record  says  the 
SSd,  aud  this  writ  says  not  till  tlie  94ih.  Now 
why  should  not  this  be  within  the  btattite  of 
H.  6,  tor  it  is  the  misprisk>n  of  the  derk,  and 
then  the  question  ik,  whether  that  statute  does 
not  ezteod  to  this  matter. 

Jnat  FmseL   1  do  indeed  question  whethar 
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•ny  ct^iile  or  Jrntuik esteads  loit;  but  t)ii»    DiUriD^aa,  the  error  wbaiciB  kUw  caiueof 
ktatute  doe*  not,  as  a|i|>ears  by  8  Cokr,  bet'tuie  |  pxce|>tiuu ;  if  we  should  give  our  O|iinioo  thai 

A 1  ^  ■  Ml^l  B'  J"  '^  lift  flftB^I'  .  ^ 


tbif}'  an*  excepUil.  There  are  iiMiiciiDcuts  ot 
felony  aiul  treai»un  that  are  exci*|itfd.  Nuu 
thattliitt  laa  oiispriKion  oi'the  cleik  is  pUio,  be- 
caiiM*  hi-  hail  the  awani  ol  the  Court 

Nir  T.  Pouis,    1  think  all  agree  it  was  |ier- 
i'eclly  a  uiisiake,  and  that  makes  it  a  dispiitahle 


it  ib  uot  amendable,  we  sbouM  try  bim  neH 
wtfk. 

Ait,  Gen.  My  kird,  they  sbouM  lay  dowm 
all  their  rxreptiuus  toifetbrr. 

Mr.  MtmHtu^ue,  My  kMrd,  I  know  you  da 
not  expei't  in  ih is  fuse  any  ibing  sliould  be  doot 


case  ;    1  du  not  stand  on  it  as  if  it  were  right,  I  oihiTHixe  than  what  is  usual  in  all  otber 


but  grant  it  was  a  perlect  mistake,  and  tnen 
that  otij«*ction  is  clear,  that  criminal  matters 
are  not  wiihin  the  statutes  ut'  Je«>tails,  and  it  is 
c:criHin  most  of  them  are  excepted,  viz.  iudici- 
nrieots,  in  this  siatute  ol'  H.  6,  where  it  is  said 
what  are  excepteil,  5ec  It  is  true,  you  caimot 
auipiid  »hat  are  excepted,  where  liie  party  was 
in  dsugerot'  life;  but  it  loaves  out  in  inl'erior 
malterii ;  iheretbre  it  seems,  thutwliate%er  was 
paid  of  criniin.il  ma* tern,  was  intended  of  the 
(freaUT  ei  imioal  matters,  and  so  was  tbe  opi  • 

nion  in  the  rase  of 

L.  C.  J.  Tbdt  was  a  civil  cause,  but  we 
thuu^hl  we  could  not  amend  it :  fur  it  would 
be  cuiitrary  lo  our  duty  as  jud^t-s  to  alter  u  re- 


Now  I  uppealto  Mr.  Attorney,  it  it  be  not  iba 
conKtani  course  here,  to  move  first  tor  a  ntm 
trial ;  and  if  you  objtct  any  tbini^  in  arrest  of 
juffgmeni,  it  m  generally  said  you  bave  waved 
your  motion  lur  a  new  trial. 
L.  C.  J.  No,  that  is  not  an. 
Mr.  At.uHitifitie  My  kml,  we  are  now  m 
your  judgiiieni.  whetlie'r  thiK  mau  abati  be  tried 
again,  or  not?  And  if  we  shall  bappep  to  pro* 
vail  ibr  a  uew  trial,  then  it  will  be  a  tluadvao* 
tage  to  «iur  client  to  have  lohl  our  exce|itioBi 

i  to  the  iolurmatiou,  for  tbeu  Mr.  Attumey  wiU 

I  prav  lo  au»eiid. 

/.  C.  J.    You  are  so  far  in  the  rii^ht,  if  ia* 

I  deeil  hf  re  were  a  verdicl— ^tbat  is  miqueslioa  ■ 


cord.     And  ilierefnre  we  retui«d  even  in  |ioint  \  able,  that  is  your  pn>per  time  to  iiio»e  id 


of  scaudul  in  that  cave  ;  also  on  ejcamioatiou 
wc  found  that  wo  could  not  uuieiul  it,  coatrary 
to  truth. 

hir  jf*.  Potpit.  My  lord,  we  had  not  in  that 
case  vLtiy  tliiu^  to  amend  by  ;  but  here  we  bave 
a  roll  to  direct  us. 

Ad.  Otn,  If  your  lordship  indulge  them 
from  tune  to  time  to  put  it  olF,  we  shall  never 
have  lioiio. 

Mr.  Mount UL Me.  My  li»rd,  I  am  not  prepar* 
ed  lo  answer  wuai  has  been  said,  ibr  I  did  not 
expect  thiii  inutioii  would  have  been  made. 

Att  Gen.  Tlui  we  may  be  once  at  an  end,  I 
would  fain  bear  what  ibey  have  lo  say,  aiul 
whether  ihev  have  any  more  ex<reiitioos. 

L  C.  J.  bave  you  auy  more  exceptioos  to 
make :' 

Mr.  Miiunta^ue.  My  lord,  we  have  no  more 
excepuousto  the  matter  wenieiiovi  upon,  which 
is  selling  aside  the  trial.  Yi»u  know,  Mr.  At- 
torney, there  are  twu  thin;;s  incuiobeiit  on  a 
defendant 's  counsel.  One  i6,  to  ^et  aside  the 
trial  it' he  can,  and  that  is  the  tliiotr  we  are  now 
upon  :    the  other  is  to  move  in  arrest  of  jnilg 


of  jud^aient ;  but  if  this  verdict  be  not  ri|Ebi,  il 
is  too  siNin  to  make  exceptioua  to  liMs  inlbnaa- 
tioo.  Tbea  we  shall  lell  you  what  we  bare  la 
do. 

Att.  Gtfi.  1  am  conleot  tbey  ahouU  kec^ 
their  learning  to  tliemselveB  ;  but,  ivy  ionlv  if 
tJiey  wdl  uot  ilo  tliat,  I  hope  you  will  not  give 
iheiii  further  time. 

L.  C.  J.  We  sliall  give  Uiem  but  liU  to- 
iiiorrt»w. 

Just.  Pouet.  Mr.  Moootague,  it  is  a 
thing  that  ^ou  shall  make  an  exivplMMa 
not  be  ready  to  mainuin  it ;  at  tbia  rata  aay 
prosecution  whatever  may  be  bung'  up  aad 
delayed^  If  iIiin  be  the  way,  we  muatgira 
you  the  less  tmie. 

Mr.  Mtiuntague.  My  lord,  I  sball  cntiiciy 
submit  to  what  the  Ooun  shall  tbink  fit  to 
onlir  ;  but  it  is  now  pretty  Ute  in  tbe  day,  and 
your  lonlsliip  knows  it  is  a  sitting  tbis  aficr- 
iKMMi  iu  Muldlesex.  and  to-morrow  ia  anocbef 
sitlm;;  ill  Loudon,  where  i  am  already  re- 
taiued  to  he,  ami  I  know  not  bow  late  yaw 
hinlkhip  may  keep  ns  in  lioth  placen.  yoar 
uieuL.     Now  Mr.  Attorney  well  knows  ii  will  j  lordship  seldom  diiirharees  us  till  late  at  nighip 


be  a  v^iLver  uf  our  motion  ibr  a  new  trial,  to 
atir  any  thin^  in  arrest  uf  juilgineuL 

Att.  Gen.  ile  that  makes  exirepiions  should 
be  urepurtd  to  giv«  all  his  exi'epuitii«(  together. 

Just.  Ptmel.  This  is  uul  a  inotiou  lo  set 
aside  tlip  trial. 

M:-.  liiounltigue.  Yes,  my  hud,  it  is  to  set 
akide  the  trial ;  not  to  arrest  judgment  being 
given  upon  the  venlict. 

fciir  T.  PouU.  My  lord,  if  they  have  any 
more  cxreprions  to  offer,  1  desire  they  may  let 
Hi  have  ihi  m  now. 

Jiisi.  Powel.  W  there  bean  error  in  the  writ, 
there  must  be  a  *  Distringas  de  novo,'  there 
inuit  be  a  new  Distringas  only  issued,  you  can- 
not make  it  a  discontinuance  of  the  whole  pro- 
Tfdingt ;  but  Uiere  must  be  a  uow  avard  of  a 


and  it  will  be  im|MJSsiblc  tor  ine  to  kiok  iaia 
the  anthoritit-s,  which  bave  been  qootcd,  nui^ 
less  to  i'onsiiler  of  any  tiling  that  will  bo  fit  ta 
ofler  in  answer  to  lH4h  these  learned  aiga- 
ments,  in  a  matter  which  1  must  prolesa  ia  aU 
together  new  to  me. 

Just.  HvueL  There  are  amendBWDla  meda 
every  dH\. 

Mr.  Mountaiiue.  My  lord,  I  hope  I  aball 
shew  Tou  i'  has  not  been  done  yet,  in  aav  aueli 
case  as  this ;  neither  can  it  be  doge,  with  aub* 
missiiHi. 

L.  C.  J.  You  shouU  have  prepared  for  it.  & 
will  tell  you  a  case  at  H idea's  nail,  wbcra  L 
myself  took  the  like  exceptiont  but  il  wo» 
i)ver- ruled  by  sir  William  Smith,  ibo  tbai^ 
cbairmsn  of  the  SjisinM    Ja  w  ' 
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ajfaiiiBt  ■,  for  a  witmsful  <^ntry,  ^.  there 
Mas  a  inUtakc  iu  tlie  time  of  the  entry  hU 
lejfCNl,  &c.  AihI  they  amended  Ibe  fault  by 
tUeMatuteofK   6. 

An.  Gtn.  My  lord,  I  liope  you  will  gi^e 
tiit'iii  bill  till  to  mori-ovr. 

IVlr.  Mottnta^ue.  I  hope  you  will  not  press 
thai,  ^Ir.  Aitormy,  who  have  been  so  lately  a 
Ni>i  iVius  pracliMT. 

Just.  Pimd.  You  arc  not  pressed  in  it; 
noue  can  iinii^ine  you  catne  liere  in  this  case, 
ami  that  you  uere  not  provided  to  defeii<J  it. 
I  ho|»e  yiMi  are  as  leady  as  Mr.  Broderick  ; 
he  18  lint  your  as.sistant,  and  vet  he  was  ready. 

Mr.  ^tountugue.  It  wdl  be  impossible  for 
nic  to  be  more  ready  to-morrow.  1  will 
railiiT  tj[o  on  with  it  now  than  do  it  to-morrow. 
Tiiiii  is  a  new  motion,  and  I  did  not  in  the 
leasi  ex|M*ct  it 

Att.  Gen,  This  is  no  new  motion,  I  be* 
lieve  none  would  believe  but  it  would  be  made. 

JuHt.  Pawel.  Why  cauoot  you  be  as  ready 
as  Mr.  BnMlerickis? 

Mr.  Mount  ague.  I  do  not  pretend  to  set 
myself  u|ion  thu  same  level  with  Mr.  Erode- 
riuk  :  though  he  be  ready  to  give  an  answer 
exiempore  to  the  arguments  that  have  beeo 
made,  I  hope  yonr  lordship  wdl  indulge  me 
wi  h  a  day  or  two  more  to  consider  of  whut  has 
been  said,  since  the  question  now  before  the 
Court  is  of  that  concern  to  all  the  subjects  of 
Koi^laud.  M>  lord,  1  desire  we  may  baie 
but  till  Thursilay  ar*]ct,  and  by  that  time  1 
will  undertake  to  lie  ready. 

Just.  Powel.  When  you  make  an  exception, 
you  ought  to  be  ready  to  defend  it. 

Mr  Mauniunue  It  was  imposkilde  for  roe 
to  foresei*  what  course  the  Attorney  General 
would  take  to  obviate  the  objections  I  have 
made  1  must  own,  I  did  Dot  expect  this  mo- 
tion for  an  amen-tment;  1  thought  of  that  the 
least  of  any  thing,  because  1  never  knew  the 
likeaiinrnpt  in  a  criminal  prosecution.  And 
sini-e  Mr.  Attorney  Oenera;  has  been  pleased 
to  countenance  t(ie  exception  I  have  taken, 
with  a  week's  consideration  of  it;  I  0U};ht 
in  ciwiity  to  pay  as  much  respect  to  the  ar- 
guments he  has  made  in  answer  to  it.  And 
therefore  1  must  beg  a  little  time  of  your 
lordship,  as  well  to  shew  my  res|»ect  to  Mr. 
Attorney  General,  as  to  discharge  my  duty  to 
my  client. 

Alt.  Cen.  I  desire  none  of  your  respecK 

Mr.  Mountague,  I  hope,  Mr.  Attorney,  you 
are  nui  anf^ry  Uicanse  1  would  pay  respect 
to  \oii. 

Cur\  Well,  tike  time  till  Thursday. 

^nvfrnber  23,  1704. 

L.  C.  J.  Mr.  Attorney,  have  yoa  any  thing 
to  move? 

Atl,  (Jen,  My  lord,  I  attend  here  only  upon 
the  ai'count  of  Mr.  Tutchin. 

L.  C.  J.  Who  is  for  31r.  Tutchin  ? 

>Ir.  Mount HgU€-  My  lord,  1  am  of  coDDiel 
for  Mr.  Tutchin,  and  1  am  to  day,  to  shew 
your  lofdalup  CMse  why  i\i»  aolioa  rotiie  the 


other  dav  bv  the  ooonsel  for  the  queen,  to 
amend  the  iTeste  of  the  writ  of  Distringas, 
cannot  he  allowetl.  Ami  since  the  Court  hath 
been  pleased  to  indulge  me  with  a  little  tiin« 
t«>  think  of  the  learned  arguments  that  have 
been  made  both  by  sir  I'liumas  Powis  and  Mr. 
Aftoniey  Gent^ral ;  and  to  look  into  the  autho- 
rities which  have  been  cited,  I  hope  1  shall 
take  up  less  of  y«iur  iordiihip's  time  than  if  I 
had  been  put  to  answer  txiemparc  to  the  ae* 
veral  matters  that  have  beeo  insisted  u|ioq. 
Fur  I  mubt  bog  leave  lo  Kay,  that  upon  con- 
sideration of  what  was  then  offered,  1  do  iind 
that  a  great  many  things  that  were  then  satd, 
do  not  carry  that  weight  along  with  them  as  I 
uid  then  appjehend.  And  though  1  du  not 
question  but  every  thing  that  can  be  thought 
of  has  bceu  said  for  the  obtaiuiiig  such  ao 
amenilinent,  yet  1  have  the  satisfaction  at 
last  to  fiofl  that  there  is  but  one  case,  ami  that 
is  what  your  lordship  was  jdeased  to  nientkiQ, 
of  the  juilgment  of  sir  Uilliam  Sunkb,  thafe 
;  looks  like  a  precedent  lor  this  amendment. 
My  lord,  in  speaking  to  this  matier,  1  shall 
not  trouble  ihe  Court  with  many  new  eita« 
tions  out  of  Fitzherbert  and  Broolc's  Abridgw 
ment,  title  Amendmeut;  for  i  pe.Teive  tb# 
gentlemen  on  the  other  side  have  looked  over 
the  bed-roll  of  caaes  which  are  to  be  met  witk 
there,  and  And  that  they  have  taken  notice  of 
'  every  thing  that  will  make  to  their  purjiose  ; 
my  business  tlierefore  shall  be  closely  to 
apply  myself  to  the  consideration  of  what 
they  on  the  other  side  did  insist  on  ;  and  I 
hope  1  shall  be  able  to  shew  to  your  lord- 
ship that  nothing  they  have  said  will  warrant 
this  amendment.' 

But  before  I  enter  upon  the  argumentative 
part,  I  must  beg  leave  shortly  to  state  the  case 
Itself,  and  shew  how  it  now  stands  before  the 
Court ;  and  if  I  mistake  in  giving  an  account 
of  the  least  matter  of  fact,  1  desire  Mr.  At- 
torney General  would  interrupt  me  so  far  ai 
to  set  ihe  right ;  for  if  vie  do  not  ame  in  the 
at  ate  of  the  case,  our  arguing  will  be  to  very 
little  purfiose. 

Atl.  Gen.  It  is  the  record  that  is  in  dispute ; 
it  is  not  matter  of  liict. 

Mr.  Mountague*  Mr.  Attorney,  there  is 
something  of  fact  beside*  the  reconi,  which  is 
now  before  the  Court.  This  intbrmstion  waa 
exhibitefl  in  Easter  trim  last,  and  the  defend 
dant  pleaded  to  it  in  Trinity  term  ;  and  issue 
being  then  joined,  a  Venire  1*  acias  was  awarded, 
and  maile  returnable  the  first  day  of  thie 
Mii'haelmas  terui.  Ou  that  day  (the  roll  says) 
all  the  parties  did  appear;  but  noiieof  the  jury- 
came,  and  ihereu|ion  the  Court  did  onler, 
that  a  Distringas  should  issue,  and  be  returned 
hither,  *  DieJovisprozimepoitCrast.  Anima* 
rum  :*  on  the  return  of  the  wnt  of  Jiiatringas, 
which  is  uuw  lielbre  the  CJourt,  the  defendant 
appeared  an  court,  and  by  his  counsel  took  ex* 
ception  to  the  Teste  of  this  writ,  because  it 
was  not  issued  as  the  Roll  hath  awarded,  oa 
the  day  he  waa  present  in  court,  which  waa 
the  Sdrd  of  October,  but  on  the  next  day, 
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which  wM  the  24th  of  October,  when  he  is 
lUppoKd  to  \m  out  of  court ;  so  tliat  the  award 
has  plainly  uot  beea  compliofl  with,  and  there- 
fore the  writ  which  is  now  licfore  Uie  Court 
was  taken  witiiout  any  authority  from  the 
Court,  and  the  trial  cannot  be  supporteil,  he- 
43IUSC  the  day  and  place  mentioned  iu  the 
Distrini^  was  not  appointed  '  per  forma m 

*  statutf/  ill  the  presence  of  the  parties.  For 
these  and  other  reasons,  it  was  prayed  in  his 
behalf,  thai  all  the  pniceedingt  upon  this  Dis- 
tringas sliould  be  vacated. 

Alt,  Gen.  The  day  is  right  when  the  per- 
sons are  to  appear,  and  the  award  of  the  Nisi 
Prius  is  as  it  should  be. 

Mr.  Mount a^uc»   The  return  is  *  Die  Joris 

*  prox.  |Nist  Crastin.  Anioiarum,*  as  it  is  in  the 
roll,  but  the  Teste  of  llie  writ  is  the  day  alter 
k  was  awarded. 

JL.  C.  J.  The  award  is  right. 

Mr.  Mountague,  My  lord,  we  own  the 
award  ii  right  on  the  roU. 

L.  C.  J.  But  the  question  is,  whether  the 
Tetfle  of  the  writ  be  as  it  should  be  ? 

5Ir.  Mountague.  M}  lord,  the  writ  that  is 
BOW  before  you  being  tested  on  the  S4th  of 
October,  cannot  be  said  to  be  taken  out  u|ion 
any  other  day  than  the  21(h  of  Octolier  ;  and 
in  that  it  is  not  pursuant  to  the  roll.  U|ion 
the  taking  of  this  exception,  Mr.  Aiiurnev 
was  surpriauMi,  and  could  not  then  say  much 
to  it;  but  desired  time  to  enquira  how  it  came 
to  be  so. 

Att.  Gen.  I  could  have  said  as  much  to  it 
then,  as  after  four  days;  it  became  you  to 
liare  been  as  ready. 

Mr.  Mount ai;uc.  My  lord,  Mr.  Attorney  is 
ft  little  too  hasty  for  me  iu  this  matter.  I 
intend  to  do  him  rij^lit,  if  ho  will  hare  pa- 
tience to  hear  me  out. 

L.  C,  J.  Come  to  the  point. 

Alt.  Gen,  This  is  a  |)opular  argument,  and 
spoken  *  ad  captandum  populum.' 

Mr.  Mount a^e.  Mr.  Attorney  did  ask  some 
time  to  hare  this  matter  enquved  into,  and  that 
reque&t  was  agreed  to :  and,  upon  examination, 
it  appears  that  this  writ  was  actually  taken  out 
after  the  first  day  of  the  term  ;  ani  the  clerk 
being  doubtful  with  himself  how  to  make  tlie 
Teste,  asked  the  roaster  how  to  Teste  it ;  and 
he  directed  it  to  be  Tested  the  8  Uh  of  October ; 
and  upon  this  arises  this  motion.  The  gentle- 
men that  are  of  the  queen's  counsel  pm^  that 
it  may  be  amended ;  and  the  question  is,  whe- 
ther it  can  be  set  riglit  P  and,  with  submission, 
I  think  it  cannot ;  and  tliai  no  such  olilitcra- 
tion  ought  to  be  made,  though  the  defendant 
were  found  guilty  of  six  times  as  many  crimes 
u  he  stands JMw  charged  with.  I  must  agree 
with  Mr.  Attorney,  in  what  he  says  with  rela- 
tion to  the  consequence  of  the  determination  of 
this  point,  that  it  will  be  a  nrece<lent  that  will 
affect  ail  the  proceeding  ot  the  crown  in  all 
such  cases.  And  this  it  is  that  makes  it  to  be 
a  matter  of  wonderful  consequence  to  the  peo- 
ple, as  well  as  to  the  crown ;  for  thouc^h  under 
the  present  administration  of  affairs,  innocent 


men  may  thmk  themselrn  very  safe,  yet  no- 
body can  be  sure  in  after- ages  that  they  shdl 
not  fall  under  violent  prosecutionR ;  and  tlici 
slips  and  mistakcii  may  be  of  service.  Mv 
lord,  liitlicrto  1  may  say,  all  ailrautagvs  of  iha 
kind  have  been  alluwcd  to  defendants  in  ciiai-' 
nal  cases ;  and  u]>on  this  occasion  it  m^y  he 
oliserved.  that  even  actions  qui  iam  upon  penl 
statuteb,  ha«i*  always  been  excepted  oat  m  the 
statutes  of  Jeofails ;  and  fronn  neoce,  1  thnk, 
arises  an  argument  a  fortiori^  that  tlie  Jcoftils 
«»f  clerks,  in  proseciitiona  more  penal,  are  ast 
to  be  amended.  Nir  Thomas  Puwis,  in  his  ar- 
gument, did,  as  I  remember,  insist  upon  thex 
two  pro|iositions ;  and  as  1  take  it,  he  was  se- 
conded 111  them  by  Mr.  Atturoev  ;  first,  tint 
the  Teste  of  this  writ  is  amendalile  by  the  com- 
mon law ;  and  if  not  that,  secondly,  it  is  to  he 
amendeil  by  Uie  statutes  of  amendments,  either 
by  that  of  14  E.  S,  or  that  of  8  II.  6.  iad 
two  reasons  were  giTen  for  this  opinion ;  fiitl, 
because  it  appears  to  be  a  plain  mistake  in  ibe 
clerk  ;  and,  secondly,  because  they  ooim  ta 
move  for  the  amendment  in  the  same  Hxm 
wherein  the  writ  was  sueil  forth  and  ■ctmsed. 

Now,  my  lord,  in  answer  to  both  thise  Rt- 
Bous  and  assertions,  I  hope  I  shall  make  it  ap- 
pear iu  the  first  place,  that  this  Teste  cannot  m 
altered,  either  by  tlie  common  law,  or  1^  tbt 
statute  law :  and  in  the  next  place,  I  hone  to 
shew  your  lonhhip,  that  the  Disking  the  Tcrte 
of  this  writ  to  be  upon  October  S4,  is  not  purely 
a  slip  in  the  derk,  but  does  proceed  from  the 
nescience  of  him  that  was  advised  with  abuotiL 
And  although  this  motion  for  an  ansendasst 
lie  made  the  same  term  the  error  haa  beoi  csb- 
mitted  in  ;  yet  it  is  not  in  the  power  of  the  Csvt 
to  set  it  right. 

As  to  the  first  of  thess  particulars,  I  sbsD 
readily  agree  with  sir  Thomas  Powis  and  Mr. 
Attorney  General,  that  bj  the  tsoniBMM  law 
many  things  were  to  be  amended  without  the 
help  of  any  actof  parliament ;  but  the  tkiv 
that  I  deny,  and  which,  with  submission,  htJi 
not  yet  been  proved  by  any  authority  that  hw 
been  quoted,  is,  that  no  error  in  the  Teste  ef 
any  process  that  does  issue  ont  of  the  Court 
and  IS  retnrned  back  again  by  the  sberiffa  en 
be  altered  by  the  rules  of  the  common  law,  wtA 
I  hope  by  and  bye  to  make  it  appear,  not  ly 
any  act  of  parliament  neither.  Bly  kHnl  Coke^ 
ill  Ulackmore*s  case,  lib.  8,  fol.  156,  b.  153,  a. 
docs  say,  as  has  been  observed,  that  the  jo^cs 
by  the  crommon  law  may  amend  the  entry  of 
their  own  juflgment,  or  any  other  part  of  tks 
record,  the  same  term ;  but  he  does  not  thcit 
say,  that  they  may  amend  any  writ  made  oat 
and  returned  by  any  officer  or  minister  of  the 
Court.  And  the  reason  given  why  ih^  may 
amend  their  own  judgmenta  and  the  oontim- 
auce  entered  upon  the  roll  is,  became  sudh 
things  as  they  themselves  do,  are  sud  to  re- 
main in  their  own  breasts  till  the  end  of  the 
term:  but  surely  the  actions  of  another  p«- 
son,  his  disobedience  to  the  order  of  the  Court, 
can  never  be  looked  opoo  as  an  aet  of  tks 
judges.    And  i  cannot  see  bow  ^  writ 'likes 
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out  </i  paitf  which  is  never  iu  court  till  it  he 
hroii^ht  thither  hjf  the  hiuils  ut*  the  sherifT,  ran 
be  said  to  remain  in  the  breasts  of  the  judges. 
The  instances  of  amendments  by  the  comtnon 


law  which  are  given  by  my  lora  Coke,  are  in 

[)s  and 
misprisions 


the  entries  of  cssoigns  and  continuances,  and 
such  like  misprisions  ^  del  Court  mesme :'  as 
for  instance  in  5  K.  3,  fol.  25,  W.  brought  a 
Praecipe  againn  B.  who  vouches  C.  to  war- 
ranty, and  he  enters  into  the  warranty  and 
pleads  to  issue,  and  a  Venire  Facias  is  award- 
ed, and  the, jury  is  afterward  put  in  respite,  and 
the  entry  of  that  upon  the  roll  was  in  this  man- 
ner, ^jurata  inter  B.  and  C*  that  is,  between 
the  tenant  and  the  vouchee,  '  )H>niter  in  rc- 
*■  spectuin,*  and  so  it  appears  on  the  roll,  where- 
as it  should  have  been  inter  W.  the  demandant, 
ond  C.  *  quern.  B.  vocavit  ad  warrantum.' 
Now  this  was  looked  on  as  the  clerk's  mistake 
in  the  entry  of  the  order  of  the  Court,  and  so  it 
was  amended.  Coke's  8th  Report,  f.  l.>7,  b. 

Now,  my  lord,  with  submission,  this  case 
and  all  the  rest  of  the  cases  that  have  been 
incutioned  for  amendments  at  the  common  law, 
will  only  justify  an  amendment  of  the  roll. 
And  indeed  had  there  been  an  error  in  the  en- 
try of  the  3ward  of  the  Distringas,  1  should 
rather  think  that  amendable  (ban  this ;  for  it  is 
certainly  more  reasonable  that  the  Court  should 
intermeddle  with  their  own  acts  than  with  the 
acts  of  another.     Till  this  writ  was  returned 
annexed  to  the  Nisi  Prius  roll,  the  Court  had 
nothing  to  do  with  it.     And  now  this  writ  is 
liefore  the  Court,  your  lordship  is  only  to  judge 
whether  it  be  pursuant  to  your  award  or  not ; 
if  it  be  not  made  right,  it  must  he  imputed  to 
the  fault  of  the  person  that  made  it  out ;  and 
the  Court  can  never  be  said  to  he  in  fault,  if 
the. clerk  employed  makes  out  a  w  rit  contrary 
to  direction ;  and  if  the  party  concerned  suffer 
by  such  mistake,  he  may  thank  himself  for 
employing  such  an  agent.      But  sir  Thomas 
I'owis  says,  that  this  amendment  is  prated  on 
behalf  of  the  queen,  whose  prerogative  it  is  to 
liave  many  advantages  in  pleading,  which  the 
subject  shall  not  have.     Aly  lo^,  with  sub- 
Tiiission  to  better  judgments,  I  conceive  that  for 
this  very  reason  the  queen's  counsel  have  the 
Icis  reason  to  pray  an  amendment.     For  since 
they  have  other  prerogatives  to  have  rf  course 
to,  they  ought  not  to  ask  this  besides.     Your 
lordships  will  oflen  hearken  to  us  when  we 
move  for  new  trials  in  actions  of  debt  upon  a 
bond  where  the  verdict  and  judgment  are  con- 
clusive :   when  you  will  not  give  ear  to  such  a 
motion  in  ejectment,  where  the  losing  side  may 
have  fresh  actions  if  they  will.     Bui,  my  lord, 
not  to  rely  altogether  on  this  answer,  1  shall 
(uM  tilts  one  word  further,  that  accunling  to 
my    small   observation,  these  adTaniages  in 
pleading  do  not  belong  to  the  throne  in  the  pleas 
of  the  crown,  bnt  in  such  actions  as  guare  mi- 
pediu,  and  the  like.    As  to  the  particular  in- 
stances that  have  been  mentioned,  1  conceive 
they  do  not  come  up  to  the  case  in  the  ques- 
tion.   The  first  case  which  I  have  taken  down 
«s  cited  by  lir  lliomaa  Poirijh  ii  Broujk's 
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Abriilgmeiits,  Title  Amendments,  f.  3S,  and 
that  is,  that  if  judgment  be  entered  otherwise 
than  the  truth  'i%  it  shall  be  amended  in  the 
same  term,  because  the  record  is,  <  in  les  Cores 

*  lies  Justices  mesme  le  term  et  nemy  in  le 

*  Roll.'  This  case  is  one  of  the  authorities 
taken  notice  of  in  the  8th  Report,  to  warrant 
the  amendments  of  the  acts  of  the  Court,  bnt 
docs  not  in  the  least  relate  to  the  amendment  of 
writs  and  process  which  are  sued  out  and  exe- 
cuted i;j  pais. 

The  next  case  was  4  H.  6,  f.  16,  which  in 
only,  whether  he  that  casts  an  essoii;n  for  a  te- 
nant in  a  Formedon,  shall  be  permitted  to  tako 
exception  to  the  writ  which  appears  to  be  vi- 
cious. The  demandant  there  was  the  ward  of 
the  crown ;  and  he  that  cast  the  easoign  for  the 
tenant,  took  exception  to  the  writ  The  ex- 
ception was  this  ;  that  in  the  itile  of  the  kmg 
he  is  said  to  be  *  Dux  llibernise '  instead  of 

*  Dominus,'  and  he  would  have  had  the  writ 
for  that  reason  to  be  quashed.  And  there 
Martin  demands  whether  the  writ  ahall  not  be 
amended  '  sicome  le  Roy  mesmo  soit  parte,* 
and  the  case  concludes  with  '  quaere  Leseii.* 

As  to  the  case  of  Fitzherbert,  Title  Amend- 
ment, f.  19,  that  is  what  my  lord  Coke  take* 
notice  of  in  Blackmore's  case,  when  be  says, 
that  in  a  Quare  Impedit  brought  for  the  king, 
the   word    *■  preieotere '  was  put  instead   of 

*  presentare,'  and  it  was  liehl  that  it  should  be 
amended  ;  but  how  does  the  Iniok  say  it  was 
amendeil?  >Vliy  the  writ  itself  was  brongbc 
into  Chancery,  ^  et  la  fuit  Amend.'  Now  i 
take  that  to  be  tantamount  to  the  tssning  of  a 
new  writ.  Most  of  the  other  cases  mentioned 
out  of  the  old  year  books^  are  relating  to 
amendments  i'l  civil  cases,  and  therefore  1  uiall 
spend  no  moie  time  in  taking  notice  of  them 
particularly. 

My  lord',  the  next  thing  to  be  considered  is, 
whetner  any  statutes  do  direct  such  an  amend- 
ment as  this ;  and  1  hold  they  do  not.  Indeed 
the  first  of  these,  which  is  14  1*^.  3,  chap.  6,  is 
pretty  hninv ;    the  words  arc,  that  by  the  mis- 

Crision  of  a  clerk,  in  any  place  wheresoever  it 
p,  no  process  shall  be  annulled,  or  disconti- 
hiicfl,  by  mistake  in  writing  one  letter,  or  one 
syllHhle,  too  much,  or  tor>  little ;  but  as  soon  as 
itsliall  be  p-^rceiveil  by  challenge  of  the  party, 
or  ill  any  other  manner,  it  shall  instantly  be 
amended  iu  due  form.  Now  here  are  as  large 
wonis  to  lit  the  puqiose,  as  Mr.  Attorney  can 
desire,  and  if  he  ucre  now  to  frame  an  act  of 
parliament,  I  do  not  know  how  Mr.  Attorner 
could  make  it  fuller ;  and  1  must  cimfess,  if  1 
were  to  arurne  this  point  within  a  year  aflter  the 
making  of  such  an  act  of  parliament,  I  fihould 
reckon  myself  to  have  a  difficult  province  to 
maintain,  that  this  misprision  does  not  come 
within  the  purview  of  such  an  act :  all  there- 
fore that  1  shall  say  to  it  is,  that  it  is  now  a 
great  many  years  since  this  and  all  statutes  of 
amendments  have  been  made,  and  no  one  ad- 
judged case  i|8  I  know  of,  does  say,  that  cri- 
miiud  proceedings  are  within  the  purview  of 
thb  statute.    Mr.  Attorney  Gsueral,  u  1 
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neniber,  (IhI  in  hit  ■rsrnment  ailmit  lliAl  Ihn 
utmtuleoff'  1-ft  K.  3,  cliap.  ti,  did  Dot  extend  10 
oriniiiial  ras#9. 

ilf^  Gm.    I  deny  thai :  I  did  enforce  it. 

L.  C.  J.  I  tin  not  renieniber  lie  did  admit  that. 

Mr.  Monntague.     Tlien  I  acff|itit  hi  in  of  it. 


Triai  nfJohn  Taichitfi 
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I  do  take  it  ihen.>ciiv.  with  grrai 
to  .Mr.  Attoniey,  thai  the  rt^bt  infr'ef  elofce 
made  ffrum  ibis  noiawtew  tA'  my  lord  (^okc,  b 
to  caiiiiun  the  mtler  vit  f«i  'coaKJii4e  ettr' 
hastily,  IVftin  the  omiprebensiTencM  of  ibe 
words  of  the  statute,  thaA    prams  laay  be 


and  to  shew  him  that  I  meant  him  no  wroo;;  amended  in  ciiminal  case*.  That  way  his  ad- 
by  supposinsf  he  said  so,  I  will  mentinn  some  >  monition  may  be nf service:  but  the  otiicr  oar, 
Mthorities  that  are  expresa  in  th  a  piiinl.  with  g'^'eat  rai|iert  to  hia  memcvry  I  api-ak  it,  it 

Alt.  Gen.    1  did  eiit«»rce  that  slatm«>  by  jiuh-     will  si|rnit\  little.     As  to  the*  case  of  DefciifT, 
sequent  statnti's,  |nnicularly  hv  the  utatute  of    ami  theoilier  quotation  nut  ot  Hardrcaa,  noihay 


8  Hen.  6,  cha]).  13,  lor  there  the  word  proce^8 
is  includeil. 

Mr.  Mo^ntague,  Pcrha|is  Mr.  Attorney 
General  did  so ;  but  if  he  had  admiiled  it,  hie 
^ould  not  hare  hern  in  the  wrin^,  if  mv  lord 
Coke  be  in  the  riiirht  in  what  he  sa\9.  t*or  in 
the  same  case  ol' Black  more,  fol.  15*7,  flpeakiii^ 
d'  the  extent  of  the  wuni  Procei'N,  he  isays, 
**  Thia  statute  roust  be  understood  to  mean  )»ro- 
oets  in  all  actions,  rtal,  p<Tsonal,  and  mixed ; 
and  not  process  in  pleas  of  the  crown."  And 
my  lord  Coke  dues  not  here  aasif^n  it  for  a 
feaaon,  heeaiwe  they  are  exrepted  ;  for  in  thn 
statute  of  14  K.  3,  c.  6,  thrre  is  no  exception  : 
aAd  therefore  speak in|^  of  this  Matute,  he  coulil 
aot  aay,  pUaa  of  the  crown  are  there  excepted ; 


more  can  lie  luierretl  from  iheiii  thau  what  il- 
reotlv  has  been  taken  notice  of;  ibat  after  the 
term  they  ma}'  enter  iTontimiaDce*  before  judv- 
nients.  This^appears  by  tlie  case  id  3d  Lptib. 
4:10,  where  all  the  caaea  cited  bjr  Mr.  Attonry 
to  this  purpose  are  taken  notice  of. 

Now  we  come  to  the  next  acrt  of  8  H.  6.  Tht 
words  of  which  aia*  lite,  at  J  apprehend,  31r. 
.Attorney  did  sitron^^ly  rely  on:  lor  Ibere,  sii« 
he,  are  exceptions  of  appeals,  indictmenis  Vif 
treaaon,  and  uf  felonies,  and  of  outlawries  iw 
the  same  ;  and  iiothini;  is  aaid  of  informataon; 
and  the  kin||('a  jiidge*i  have  iherebv  |ioaer  M 
ail  I  end  all  that  ihey  think  the  mispn»inn  of  uy 
clerk,  in  any  wnt  warrant  of  attorney  .o  paM 
in  affirmance  of  jndnpnents.     Now  the  amwcr 


yet  he  is  |H»itive  this  statute  does  not  extend  <  that  I  wouki  offer  to  this  atatole  is,  that  the 


to  any  other  process,  than  what  isanes  in  ac- 
tions real,  perMNial,  and  mixed.  Now  what 
can  he  the  reason,  that  prucess  in  all  criminal 
cases  should  be  exce|»led  out  of  this  statute,  hy 
the  interpretation  of  tlie  fudges  in  all  aires ; 
when  the  words  are  so  full,  that  no  pn>ce!«8 
whatsioever  shall  lie  annulWd  by  any  miHpri.<«imi, 
wheresoever  it  l»ef  Tnily,  1  cannot  conceive 
otharwise,  bat  that  the  judy^ea  in  all  ai^es  have 
thoui^ht  it  reaaunable,  all  advantages  should  be 
allowed  to  |ieople  under  such  prosecutions. 

Mr.  Attorney  General  did  seem  to  cive  ano- 
ther reason,  that  the  cmiin  not  bein|f  named, 
was  a  Kreal  arffument  that  it  did  not  want  the 
aid  of  such  an  act  of  parliament;  but  that  the 
kinif  had  a  ri^fht  by  the  cifmnion  law  to  make 
amendmeoiH.  And  tor  this  hv  cite«l  Hardress, 
fol.  504.  l*tiat  liefore  judi^uieiit.  there  can  he 
110  disoootinuance  in  the  case  of  the  kinfir ;  and 
9  Cro.  fol.  911,  Beechcr^B  case.  Now'  if  this 
be  so,  as  he  wmild  have  it,  that  al!  proceps  in 
the  kinif's  case  is  amendable  by  ific  rommou  j 
law,  and  alt  other  process  by  this  si  a  lute ;  how 


wonfa  in  the  enact inir  part  are  ncM  larger  tfan 
tlie  words  are  in  the  14th  of  £dw.  3,  that  iit, 
they  are  not  larf^er  as  to  this  purpoae.  IV 
wqfds  indeeil  of  tliis  act  are,  that  all  mispii- 
sions  of  clerka,  in  all  writs,  shall  be  amended. 
Tlie  wonls  in  the  act  nf  Edw.  3,  are,  that  sit 
misprisions,  in  all  processes  whataoeter,  skill 
be  amemled.  Ami  I  take  the  words,  *  all  pro- 
^  cess  whatsoever,*  to  be  as  extensive  to  the 
present  cafce,  as  to  say,  all  writa  shall  he 
amended.  Therefore  I  eanifot  nee,  frooi  the 
enactinsT  part,  why  one  net,  to  wit,  that  of 
Hen.  5,  sliould  inclnde  criminal  piuceediugi, 
when  that  of  Ettw.  3,  docs  not  inclnde  them 
Thua  much  for  the  enacting  part. 

Now  I  shall  take  notice  of  the  exceptiflDf. 
There  are  indreil  some  thimrs  mentioned  to  be 
excepted  out  of  the  purview  of  this  act  of  Hemr 
6,  which  are  nut  exce|vted  out  of  the  fbrmfr  n 
Edwanl  3d*8  time ;  as  appeals  and  indictments: 
b  .t  I  think  they  were  put  in  *  ex  abnndaiiti 
*  cautela,'  to  fthew,  that  the  law-  maken  did 


not  intend  to  include  criminal  proceedings. 
GOiueM  there  to  be  any  occasion  fur  my  lord  i  And  thou;;h  some  particulani  are  only  mea- 
Coke  to  caution  us  about  the  extent  of  this  act  i  tioued ;  yet  I  ho|ie  the  rule  of '  expreaaio  nnioi,' 
of  parliament,  by  saying,  it  extends  to  process     shall 

*fl  ft  •  ■■■■  .• 


in  pleas  real,  personal,  and  mixed  ;  hut  not  in 
pleas  of  the  crown  ?  W  hat  doea  it  sit^nify ,  whe- 
tlier  thia  process  be  amemlahle  at  common  law, 
or  by  tlie  statute,  il  it  be  amendable?  But  on 
tlie  other  side,  one  may  strouicly  infer,  that  if 
no  process  were  amendable  before  the  statute 
14  K.  3,  and  that  statute  says,  all  process  here- 
after shall  be  amended ;  it  wan  then  fit  for  my 
\ou\  Coke  to  tell  ua,  that  though  these  words 
iu  the  statute  seem  very  exten8i%'e,  yet  it  has 
lieen  the  opinion  of  all  ages  since,  that  no  pro- 
cess, but  what  issues  in  actions  real,  personal, 
and  mixady  ara  maaot  by  it. 


not  b«iM  in  the  exposition  of  acts  of  par- 
liament, to  exclude  every  thin|f  else  thoat  it  nsi 
usraed. 

By  liittleion,  sect.  21,  it  a|ipeari,  there  an 
many  Estate  Tails,  besides  those  thai  are  par- 
ticularly mentioned  by  the  statu i«-  of  West,  ff, 
de  DonisCooditionahbns.  And  tliene  are  maay 
offices  not  within  the  purview  of  the  alatuie  of 
5  and  6  Edw.  6,  c.  16,  tliat  are  of  more  roa- 
sideration  than  the  park-keeper's  |Haee,  wfai^ 
are  not  mentioned  in  the  exoeplioiw  of  thil 
statute,  against  the  buying  and  seiKoir  offioal 
And  tbermre  1  cannot  think  any  grant  iraigkl 
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]wdi  and  indictiiieiite ;  eqiedally  iinoe  tbe 
opinioo  of  all  Aget,  sine*  the  makinif  the  ata- 
tutea  ol*  amend inenlai  aeema  to  concur  ai^nat 
extending  tbe  power  of  ameodiug  to  criminal 
cases. 

My  lord,  it  would  be  an  endleaa  tbinflf  to 
enumerate  tbe  several  indictmenta  and  infor- 
maiious,  that  have  been  quaaihed  within  the 
compass  of  my  memory,  by  reason  of  derks' 
mistakes.  1  shall  instance  but  in  one,  and  that 
is  the  case  of  the  queen  and  Franklio{ir ;  where 
no  loiiipfer  a|>fo  than  the  beginniofir  ^f  tlii*  term, 
vonr  lordship  and  the  whole  Court  quashed  an 
indictment,  because  the  clerk  had  writ  in  the 
caption  *  prcescntant  existit,'  instead  of  *  prc- 

*  sentat  existit.*  Here  waa  but  a  letter  to 
anu^nd :  and  this  must  plainly  be  the  clerk's 
mistake,  not  his  fault  in  wanting'  skill  in  such 
case.  But  ]  take  it,  the  case  now  before  the 
court  if  of  a  different  nature.  The  testing  of 
this  writ  the  fi4th  of  October,  cannot  be  ac- 
c<»uiitecl  a  slip  of  tlie  clerk,  but  did  proceed 
from  wrootf  advice.  And  this  b  the  third  thing 
1  proposed  to  B|ieak  to :  if  this  writ  with  the 
teste  had  been  entered  upon  the  roll,  and  tran- 
scribed only  thence  to  deliver  to  the  aheriff; 
perhaps*  tbe  varying  from  th«  day  mentioned 
in  the  roll,  might  be  accounted  a  slip  of  tbe 
clerk :  but  when  this  writ  was  made  out,  it  was 
certainly  a  day  after  the  time  it  ought  to  have 
issued ;  and  open  advice  asked,  it  was  directed 
so  to  be  tested.     8o  this  is  not  a  slip. 

If  it  l)e  insisted  upon,  that  this  mistake  hap* 
pened  through  forgetful ness  of  the  <lay  the 
term  did  begin  on ;  to  tiiat  I  most  answer,  that 
all  knowMge  is  said  to  be  nothing  but  *  remi- 

*  nisceutia.*  If  a  man  forget  any  thing  that  he 
has  read  or  heard  of,  he  may  be  said  to  be  as 
ignorant  of  that,  as  if  he  had  never  known  it 
Now  it  plainly  appears,  that  they  who  were 
advised  with  about  the  teste  of  this  writ,  did 
not  then  know  on  what  day  the  term  did  b^in, 
and  therefore  tested  the  writ  tbe  S4th,  insti^ad 
of  the  SSd.  I  must  therefore,  in  behalf  of  mv 
client,  insist  upon  it,  that  this  error  proceeds 
from  the  nescience  of  tbe  adviser,  and  not  from 
the  shp  of  the  writer.  And  this  point  will  set 
us  clear  of  all  the  atatules  of  amendments,  if 
they  did  extend  to  criminal  casesv 

As  to  the  grand  case  of  fi  arris,  reported  in 
Crooke  James,  ful.  609,  that  has  been  so  very 
much  relied  on,  I  hope,  upon  eonaidtration,  it 
will  not  appear  to  be  so  great  a  Goliah  as  it  was 
represented  to  be.  There  waa  an  indictment 
for  a  nuisance  removed  hither  by  Certiorari ; 
and  the  record  that  was  transmitted,  wo  foond 
imperfect,  in  a  point  which  was  inconsistent 
with  the  verdict :  For  in  truth  tlie  plea  of  Not 
Guilty  vraa  omitted.  And  what  did  the  Court 
do  hereupon  f  Why,  they  sent  for  the  derk  of 
aasiie,  in  whoae  tune  the  record  was  filed 
below;  and  he  waa  ordered  to  amend  that 
which  was  come  hither  hj  the  Certiorari,  and 
■et  it  right:  1  auppoae,  by  making  it  s^ree 
with  the  original  proeeedinga,  which  ranaiDed 
upon  the  AU  beloir.  Now,  doea  Mr.  Attorney 
think  tbii  in  Uka  Ikt  iwdawt  kt  ww^ 

VOU  XIY. 


make,  aoppoaing  all  in  Harrises  case  were 
rightly  done  ?  Does  Mr.  Attorney  think,  that 
this  will  justify  the  amendment  now  pro|)oscd  ? 
Which  is,  indeed,  making  this  writ  to  be  ano- 
ther writ  than  it  is :  For  a  writ  that  is  tested 
on  the  Monday,  docs  aa  much  differ  from  a 
writ  tested  on  a  Tuesday,  as  one  day  difiera 
from  another.  And  1  talce  it,  with  subroissiony 
that  the  amendment  now  prayeil,  will  alter  this 
writ,  as  much  as  the  amendment  that  is  so 
much  taken  notice  of  by  justice  lughain,  9 
Rich.  3,  ful.  10,  did  the  amercement  in  that 
case.  There  was  an  amercement  recorded  of 
Ids.  4ef. ;  and  because  it  was  a  poor  man's 
case,  it  waa  allerwards  agreed  to  make  it  69. 
Bd,  There. was  a  diminution  in  the  sum. 
And  here  Mr.  Attorney  would  have  a  dimi- 
nution of  a  day. 

L.C,J.  Was  that  done  judidally ,  or  das- 
destioely  ? 

Mr.  MouHiague.  My  lord,  how  it  was  done, 
does  not  appear :  But  it  is  said  to  have  been 
done  out  of  pity  and  commiseration  to  the 
|ioverty  of  the  defendant.  And  yet  that  amend- 
ment was  looked  upon  to  be  illegal. 

3\m,  PoutL  That  was  not  done  by  ths 
Court. 

Mr.  Mountagut.  It  comes  to  be  mentioned 
in  king  llichard  3*8  day  a,  u^ion  a  question  that 
was  put  to  the  judges  by  tbe  king,  when  tho^ 
were  together  in  the  Star  cham& :  *<  What 
if  a  justice  oi'  peace  shall  procure  an  indict- 
nient,  not  found  by  the  jury,  to  be  filed  among 
other  indictments,  as  if  it  really'  hod  been  found 
by  the  grand  jury ;  what  punishment  ought  to 
be  infli^ed  upon  him  hereupon  ?"  They  taks 
notioeofthatobUtcration  Uiat  bad  been  roads 
in  a  record  by  juatice  Ingham,  and  of  the  pu» 
nishment  he  anderwent  for  it. 

But  to  come  to  the  present  case.  Suppose  it 
were  tested  the  14th  day  of  <k*tober,  instead  oi* 
the  4th  ;  would  Mr.  Attorney  then  aay  it  were 
to  be  amended  ?  Suppose  the  retam  was  out 
before  the  Teste  of  this  Distringas,  that  would 
oome  nearer  to  Gage's  case  in  the  fiflh  report. 
There  was  a  writ  of  covenant.  Teste  the  S4(h 
of  April,  and  made  returnable  the  15th  of  April. 
The  lord  Coke  indeed  savs  in  his  Reports,  it  is 
a  misprision  in  the  clerk,  that  is  amendable. 
But  vonr  lordship  knows,  in  his  own  book  of 
Entnes,  fol.  350,  part  9,  the  contrary  to  that 
appears ;  and  that  it  was  not  permitted  to  be 
amended. 

Another  thing  they  have  aaki,  is.  That  this 
writ  ahall  be  amended  by  the  award  of  the  roll 
in  Court.  But,  with  submission,  there  is  no- 
thing there  to  amend  the  Teste  by.  We  know 
thera  is  a  right  order  of  a  Distringas  on  the 
roll;  but  that  will  not  help  an  error  in  tha 
Teate  of  the  writ  isaaed  forth :  And  for  that  I 
will  dte  a  case  out  of  Crooke's  Eliz.  fol.  89S» 
Carew  9.  Marler ;  and  another  case  was  tried 
before  yeor  kmlship  in  Michaelmas  term,  ia 
the  lltn  of  king  William,  between  Child  and 
Hsrvey.  There  the  Distringas  was  made  re* 
turoabls  *  die  Jovis  pros,  poat  tree  septimanas 
•flsnetaT^,'  iMlnd of  < Saneti  BiMhaelis.; 
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80  the  day  of  the  return  happened  to  be  the 
nme  day  that  the  cause  was  to  be  trieil  upun, 
before  your  lordship,  at  the  Misi  I'rius. 

'L,  C.  J.    It  wak  actually  tried  at  another 
day. 

Mr.  Muuntague.  We  eame  aAeru ards  to  the 
Court,  and  prayvd  the  Ditftrioj^iia  uni^ht  be 
ainende<l  by  the  award  on  the  roll,  which  was 
rifcht  *  die  Juf  is  prox.  |>ott  tres  septimanas 
*  feSancti  Michaelis :'  But  the  Court  denied  our 
motion  ;  and  we  were  forced  to  take  out  a  new 
Venire  Facias,  and  try  the  cause  ai;ain. 

The  next  preat  case  ik  that  ofi'urMin,  which 


bytlw 


oppoaed  tbe  anMndmcDt;  ytcdw 

been  looked  upon  aa  a  itranffv 

judges  at  that  time,  if  tlicy'bad 

of  opinion  as  Mr.  Atloraey  is,  that  the 

of  lien.  6,  dill  extend  to  crinii 

Anil  the  learned  judge  that  reporta  tbat  nykf 

of  Mr.  Noy,  would  hardly  nave  let  it 

w  itiiout  takimr  some  notiee  that  ibe  law' 

otherwise,  if  he  had  thought  ao. 

As  10  the  case  of  1  Sideriin,  fbl.  S44»  it 
answered  by  your  lordship  the  other  itay  :  for 
though  the  writ  is  Vicecomitibua,  where  there 
was  but  one  shenff:  >rtthe  retum  is  helptd 


—  - — —  ^ —  *  I  »  g 

is  in  Crnoke  Jame!»*s  iteports.ibl.  6'29.    There  ,  by  a  au(;s<eKtioo  tbat  waa  entered,  that  there  ii 
is  an  information  upon  the  statute  of  Itecusancv,  ;  but  one  Bherilf. 


against  baron  and  feme ;  and  the  declaration 
demands  220/.  for  ten  months  recusancv.  Hut 
the  wife  wus  charged  for  Iwiuff  ah^cnt  thirteen 
months  from  church.  There  tiie  wife  only 
pleaded  Not  Guilty  ;  and  al'icr  a  vcnhct,  this 
mis-joiiiini;  of  the  isisue  wan  amended  by  ili<> 
docket.  How  agrecalild  to  law  this  rase  is, 
mus^  be  left  to  \our  lordship's  cousiderutiun. 
There  less  is  demanded,  than  (of  thu  phintiff's 
own  bhcwing) appears  to  be  due:  For  it  is  laid, 
that  she  had  been  absent  thirteen  months,  yet 
*290l.  is  only  demnmied ;  so  it  docs  not  appear 
how  the  revt  was  safufieil.  And  besides  this,  it 
may  be  observed,  that  BIr.  llu^lieit,  who  has 
abridged  tlic  three  Citiokcs  in  his  abridgment 
of  this  case,  has  not  tliouglit  this  resolution 
vrorthy  his  taking  notice  of. 

L.  C.  J.  A  good  authority  indeed !  Did  you 
know  him  f 

•  Mr.  Mountague.  I  did  not  know  him ;  but  1 
have  beard  him  accounted  a  learned  man :  and 


The  CUM4  out  of  Dyer,  353,  346,  have  bcm 
taken  notice  of  by  Mr.  Brodmdc;  and  the 
qucr>  is,  whether  any  disoontinuaoce  *  io  caia 
*  n'^'iiue*  he  aided  by  an}'  of  the  atatQtea  of  Jeo- 
fails ?  ?« ow  I  cannot  but  think,  that  the  nakert 
of  those  laws  would  haic  taken  as  naiM^h  eare  ti 
except  r:  iiiiinal  informations,  aa  well  as  aetiow 
f;ui  /(/M,  if  there  had  been  urcasHHi.  And  ti 
shew  }  our  lordship  that  none  of  these  atatntat 
do  extend  to  inft)rmations  at  the  oonnMm  hw, 
1  would  mention  a  case  out  of  1  Vent.  f.  17. 
It  ia  Perry  *s  case.  There  in  an  information  Ihr 
a  forgery :  there  hnjipencd  a  mia-tiial ;  and  it 
waa  m^udged  that  it  could  not  be  helped  kj 
any  of  those  statutes.  The  error  was,  that  the 
defendant  is  chargetl  to  have  forged  a  leaae  in 
Shcrborn,  and  to  have  ffiren  it  m  eridenoe  at 
Dorset:  and  the  Vfuirc  was  awarded  onlrto 
Dorset.  And  this  case  puts  me  in  moid  oflha 
late  rase  of  Paul  Tracey  ;  when  the  trial  wai 
Sit  aside,  because  thedefendant  himself  had 


he  did  not,  belike,  think  this  |Miint  worth  bis  |  sueil  out  a  wrong  Venin* ;  thoin^  the 


remembering.    Whether  be  bad  any  scruple 
in  thp  case,  I  know  not ;  but  he  omits  it. 

Then  there  is  the  case  of  wr  Humph.  Tuf^on, 
in  Crooke  Charles,  144.  There  waa  a  Uuo 
Warranto  brought  by  air  Humph.  Tulton 
agaioat  the  corporation  of  Maidatoue;  and 
there  a  judgment  ia  entered  by  dikclaimer.  \vitb 
consent  of  parties,  saya  the  book.  And  that 
disclaimer  ia  afterwards  amendeil,  and  made  of 
Jeta  ooosequeiKse  than  it  was  before.  Out  how 
was  that  amendment  nutde  ?    Why,  nptm  the 


tor  there,  at  the  snme  time,  had  sued 

III; lit  one,  in  order  to  haie uicd  him  tberenpo^i 

if  he  had  not  put  in  his  wron^  writ? 

L.  C.  J.  How  was  that  writ? 

Mr.  Mouniogtif.  The  Venire  was  to  the  pa- 
ribhofSt.  Clement's  Danes  only ;  whereas  il 
should  have  liren  ;u  the  |iarish  of  St.  Giles's  in 
the  Fields  as  welt. 

L.  C  J,  Was  it  tried  un  that  writ  F 

Mr.  AUntHfaguf.  The  tiial  was  had  upon  the 
writ  the  defeudaot  hiUl  taken  out,  and  for  that 


joertificate  of  the  Attorney  General,  that  lie  I  reason  set  uside. 

with  his  own  hantls  bad  inserted  10  the  fmner-  j  As  to  the  other  case,  in  1  Siderfin,  fbl.  9S9^ 
book  from  which  tlie  record  was  transcrined,  1  tlie  case  of  the  king  a^nst  Glover,  anamend- 
the  words  which  the  clerk  had  omitted.    Now     ment  waa  made  of  an  ni<|ubition  wmi  mort 

upon  this  caae  1  may  obserre,  that  thejudg-     •-  " "'"-" "  -^' »-«— 5-  -.«  -. 

ment  bad  been  entered  by  consent,  though  the 
amendment  prayed  waa  to  the  diaad vantage  of 
the  crown :  though  that  amendment  was  pray- 
ed in  the  case  of  a  Quo  Warranto,  which  is  in 
nature  of  a  civil  aotion  ;  thougfh  Mr.  Attorney 
General  did  consent,  yet  a  difficulty  wak  made 
in  doing  it.  For  all  which  reasons,  1  do  hum- 
bly conceive,  that  that  ca^e  is  for  me,  rather 
than  aj^ainat  me:  especially  since  so  great  a 
man  as  Mr.  Noy  does  there  assert,  that  none  of 
the  statiitea  of  amendments  extend  Io  cases  of 
X^o  Warranto,  or  suits  where  the  king  is  par- 
ty. Now,  though  this  saying  of  Mr.  Noy's 
were  only  as  he  was  of  oouniel  for  those  that 


hut  that  is  of  no  consequence,  l*  or  In  all 
cases,  that  inquisition  is  to  be  trarersed  after- 
wards: and  tbe  jury,  wheu  they  ddiver  such 
iuquisiiions  m,  are  asked,  whether  the  derk 
shall  not  hare  leave  to  amend  any  defect  in 
fonn,  or  false  Latm ;  and  it  ia  alwaya  allownd. 
provided  nothing  m  substance  be  ahmd.  And 
m  this  case  of  Glover,  tbe  amendment  waa  of  n 
matter  of  form :  for  tbeinqoinlion  said,  thn  de- 
ceased «  aeipsom  submenos  fiiit;*  but  did  aol 
aay,  he  threw  bimielf  into  the  water. 

The  case  ofSampaon,  in  1  Jones  4t0,  thoogh 
it  baa  been  cited  on  the  other  side,  yet  I  liiBeit 
to  be  a  strong  case  on  oar  afalsL    Thtt 
pfauAlyiheiritthat  it  wAstht 
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judges,  that  there  tru  bo  inch  thing  as  an 
amemlnieDt  ot*  tniliclmentB  by  coromoD  lair. 
Both  Jonea  and  Kedin|r,  who  (1  tupposp)  was 
clerk  of  the  crown,  do  affirm,  no  precedent  can 
be  shewn  of  any  such  amendment  made.  And 
therefore  1  may  cjnestion  tlie  authority  of  Har- 
ris's case,  which  is  said  to  be  adjudged  Mich. 
16,  of  king  James;  and  this  caw  of  Sampson 
was  in  the  14th  of  king  Charles  1.  And  there 
Jones  says  expressly,  tliat  if  a  record  be  certi- 
fied by  the  clerk  of  assize  that  is  faulty,  it  can- 
not be  amended,  either  by  the  common  law,  or 
by  the  statute- law. 

My  lord,  I  doubt  I  have  taken  up  too  much 
of  your  time.  There  are  other  cases  that  have 
been  mentioned  out  of  Brook  and  Fitslierliert ; 
but  1  hope  none  of  them  will  any  ways  affect 
the  present  case.  I  have  taken  notice  of  those 
which  I  think  the  most  material ;  and  I  hope  I 
have  made  it  appear,  that  the  error  in  the  Teste 
of  this  writ  can  neither  be  amended  by  com- 
mon law,  nor  by  the  statute  law.  And  that 
this  mistake  of  a  day  is  not  only  a  slip  of  the 
clerk,  but  an  error  in  judgment:  and  I  numbly 
pray,  there  may  be  no  rule  nude  for  an  amend- 
ment. 

Mr.  Parker.  My  lord,  Mr.  Monntague  has 
spoken  fully  to  the  particular  cases  that  have 
been  ofiered  on  the  other  aide :  therefore  I  will 
not  go  through  them  again :  but  I  beg  leave  to 
take  notice  S[  some  general  beads,  from  which 
they  have  argued,  and  to  which  most  of  their 
cases  are  reducible ;  and  to  distinguisli  them 
shortly  from  the  present  case. 

1.  In  the  first  place,  1  take  it,  that  the  cases 
of  captions  of  indictments,  removed  hither  by 
Certiorari,  and  amended  the  same  term  they 
are  brought  in,  come  not  up  to  the  present  case. 
For  the  Certiorari  commands  the  return,  not 
of  a  cop^r  of  the  indictment,  but  the  very  re- 
cord itself;  and  the  indictment  returned,  u,  in 
judgment  of  law,  the  individual  parchment  that 
was  in  tlie  court  below.  And  so  it  is  in  writs  of 
error:  exceot  writs  of  error  to  the  court  of 
King's- bencli  in  Ireland  ;  and  in  that  case,  the 
books  take  notioe  that  only  a  transcript  is  to  be 
sent,  by  reason  of  the  hazard  of  losing  the  ori- 
ginal by  the  danj^  of  the  seas :  and  in  ease 
the  transcript  amved  here  safe,  it  is  then  said 
to  become,  m  consideratioD  of  law,  the  very  re- 
cord. And  though  it  be  foand  expedient  for 
the  convenience  of  keening  the  records,  and  b 
DOW  become  the  general  practice  in  other  cases, 
to  make  a  transcript  in  another  parchnsenty  and 
file  that :  yet,  if  in  tranacribiDg  there  be  a  mis- 
take made,  your  kirdship  will  amend  it,  if  it  be 
discovered  in  the  same  term :  for,  in  truth,  that 
is  not  amending  the  real  indktmcoty  bat  only 
amending  the  retnm  of  the  josticca  to  whom 
the  Certiorari  was  directed ;  and  providing 
that  a  lake  indictment  be  not  foialed  in  aaiongsl 
the  records,  instaad  of  the  true.  Which  ean- 
Dot  jnatify  the  mending  the  very  writ  itsdfj 
the  thing  prayed  in  the  pieaent  onsa. 

f.  TtareaBeaafanBaMBeBlsof  judgnwBtB 
m  tht'  iUN  ttm  thsgr  ■*•  giv«h  mk  m  af 


other  inrolments  of  what  is  done  in  court,  wil| 
not  make  any  thinpf  in  this  case.  The  reasons 
given  in  those  cases,  are,  that  the  whole  term  is 
in  judgment  of  law,  but  one  day :  and  the  judg- 
ments and  determinations  of^the  Court  are, 
that  whole  day,  in  the  breast  of  the  Court.. 
And  these  being  only  amendments  of  whaf 
themselves  do  in  court,  which  is  not  cempleie 
till  the  term  be  ended ;  they  are  not  so  tied  up 
by  the  clerk's  hasty  entry  of  it,  but  that  the 
thing  may  be  altered  as  they  see  cause.  But 
this  IS  not  applicable  to  a  writ  which  has  passed 
the  seal  of  tlie  Court,  and  thereby  received  all 
the  sanction  It  can  have,  and  has  thea  issued 
out  to  a  proper  officer,  and  ia  by  him  returned 
back  to  tne  Court.  The  term  is,  in  thejudg* 
ment  of  law,  but  one  day,  with  respect  of  what 
is  the  act  of  the  Court,  and  oasses  perfectly  in 
the  Court.  But  it  is  impossiole  to  say,  wUhonl 
manifest  absurdity,  that  the  term  is  to  be  con- 
sidered as  but  one  day,  in  respect  of  a  writ  that 
is  issue<l  out  one  day  in  the  term,  to  command 
jurors  to  appear  at  another ;  or  that  the  day 
wlien  the  officer  comes  into  court,  to  give  an 
account  of  his  obedience  to  a  writ,  b  the  vetr 
day  of  issuing  it.  And  therefore  a  distinction  m 
to  be  made  between  thmgs  done  in  court, 
which  are  incomplete  during  the  term,  and  the 
Court's  giving  oirections  to  an  officer  out  of 
court  by  writ,  which  is  perfect,  and  gone  out 
from  them  in  order  to  be  obeyed. 

3.  I  should  think  likewise,  that  the  caaca 
they  have  mentioned,  of  the  favour  allowed  the 
crown,  do  not  come  up  to  this  case ;  because, 
though  in  suits  for  the  recovery  of  right  there 
be  great  favour  allowed  to  the  crown ;  and  by 
the  statutes  uf  amendments  and  Jeofails,  much 
indulgence  is  given  to  the  subject  for  the  reco- 
very of  right ;  yet  it  is  not  so  in  prosecution  of 
criminals,  whicii  is  a  matter  stricii  juris :  and 
no  argument  can  be  drawn  from  the  favour 
shewn  in  one  case,  to  infer,  that  the  like  favour 
is  to  be  allowed  in  the  other ;  for  they  stand  on 
(juite  different  grounds. 

4.  I  think,  with  submission,  in  the  next 
place,  that  the  instances  of  amendments  of  pro- 
cess, where  nothing  is  done  upon  it,  but  barely 
to  entitle  the  party  to  some  process  farther ;  as 
of  a  Capias,  in  order  to  an  Exigent,  te*  will  not 
come  up  to  th»  case  where  the  writ  is  exe- 
cuted and  returned,  and  the  trial  had  upon  it 

In  tbe  case  of  Kogers  and  Bird,  tnat  waa 
cited  on  the  other  akle,  3  Cro.  S73,  there  wo  a 
Venire  Facias  returnable  Die  Hah.  prex.  post 
Octab.  Trin.  but  on  tbe  roll  it  waa  awarded  re- 
turnable Cro.  Trin.  And  because  that  was  the 
authority  for  making  it  out,  it  was  amended  in 
the  retnm ;  becanae  tbe  trial  was  not  had  upon 
it,  only  it  was  returned  in  order  to  the  Distrin- 
gas. But  POpham  there  expressly  says,  that 
if  the  trial  had  been  upon  the  Venire  Faciaa, 
it  were  erroneona,  ami  wouhl  not  have  beeo 
amendable. 
JiMt  PomeL  Where  is  tha^  Sir  f 
Mr.  Pmrktr,  S  Cro.  579.  There  b  Kke- 
wiaathtCaaeof94B.6.  iO  Brook'a  Amend- 
Fiaait.  i<h    There  were  iwanty-fiMt 


1175] 


5  ANNE. 


Trial  of  John  TnlduH, 


[1178 


Jurorf  return^  apon  the  Venire  Facias,  and  in 
Ibc  Halieas  Corpus  one  of  them  omitted :  and 
there  the  t>|iininn  of  the  Court  was,  that  they 
abould  make  out  a  new  Habeaf  Cor|uiB.  And 
though  there  it  was  plainly  the  mistake  ot'  the 
tflerk,  that  mentionetl  only  twenty -ihrep,  in- 
Mead  of  twenty -four;  vK  the  Court  was  of 
ttpinion  that  it  could  nut  lie  amended,  but  they 
miiat  befifin  again  where  the  fault  was  maile. 
19  H.  U,  31>.  a  juror  was  relumed  upon  the 
Venire  Facias,  by  the  name  of  J.  II«n1  ;  and  in 
the  Distrinn^as  he  is  nanieil  J.  llnrd ;  and  upon 
bim  the  sheriffii  returned  Nihil,  ^cc.  And 
there  was  a  new  Habeas  (;orpu8  awarded. 
Which  cases  seem  to  prove,  that  where  there  is 
■omcthini;  done  upon  the  pruoess,  more  than  a 
tterp  formal  rt'turn,  that  it  is  not  amendable 
within  the  statutes  of  Edw.  3,  and  Hen.  6, 
which  were  both  of  them  made  betbro  these 


5.  Id  the  next  place,  I  Iteg*  leaTo  to  obserre, 
that  there  is  a  difference  lietween  such  coses  as 
bave  been  cited,  where  tlio  ihinif  was  really 
done  ri^t,  bat  by  mistake  entered  wron|f ;  and 
this  case,  where  really  it  was  not  done  ri^ht. 
Am  where  npon  a  Uislrinfras  a  i-i|f ht  juryman 
ii  really  sworn,  btu  -et  down  bv  a  wruiis|r  name, 
the  MUKie  shall  there  be  amcmlcd ;  because  the 
thmg'  done  was  really  rifrht,  only  the  mention 
nf  it  wronff.  But  in  this  case  it  canuot  he  said 
that  tlie  Distringas  was  really  taken  mit  ri^it. 
The  writ  was  awardeil  tlic  w:id  of  October,  on 
which  day  they  would  hare  it  bear  Teste :  bat 
il  is  not  pretended  that  it  was  really  taken  out 
till  the  next  day,  when  it  now  bears  Teste.— 
Add  aa  to  what  has  already  been  offered,  that 
the  Nin  Frius  ou^^ht  to  be  awarded  *  in  prs- 
*  sentia  partium  ;*  and  therefore  not  upon  any 
other  day  than  the  83d,  when  the  Venire 
Facias  was  returnable,  and  the  fiarties  in  court ; 
I  Bight  here,  I  hope  not  improjierly,  add  this 
ftrther:  that  that  must  be  imderstoud,  that  the 
■Mkini^  of  the  writ  should  lie  in  the  presence 
of  the  parties:  for  the  entry  upon  the  rol«, 
tiMHi§;ii  oomiLonly  calleil  un  award  of  the 
writ,  is  rwdly  an  entry  of  a  writ,  supposed  to 
be  tlien  actually  made  \  it  is  not  so  properly 
a  direction  to  the  clerk  to  make  a  writ, 
M  an  entry  or  memorandum  upon  the  roll, 
sw  a  record mp  that  there  im  a  ciMnmand  lo  the 
sheriff',  to  distrain  the  jurora  to  appear  at  a 
fiertain  day,  dec.  And  therefore  if  the  Nisi 
Frius  is  to  be  awardetl  in  tlm  presence  of  the 
yarties,  the  writ  is  to  be  made  in  their  preacoce. 

Just.  PoweL  Do  you  mean,  that  they  should 
be  io  the  crown  office  ? 

Mr.  Parker.  The  writ  is  in  judgment  of  hw 
issoed  in  court,  thou;;h  actually  wrote  and 
sealol  in  the  office ;  and  if  Tested  of  that  day, 
is  imderstood  to  be  made  ia  court  that  day ; 
which  is  in  presence  of  the  parties ;  tliat  beiug 
the  day  given  them  in  court,  and  their  appear- 
ance then  entered.  And  we  apprehend,  that  the 
Court  does  not  command  by  the  entry  of  the 
^^Keptum  egi  in  the  roll,  but  by  tba  Wnt.  The 
tbataifc  whft  m  abawt,  taiuwt  bs 


by  the  rolls,  but  by  thn  writ  wbieh  is  asat  ts 
him:  thersfora  tlie  Ctmtt  tbca  oiwi*nds, 
when  the  writ  is  made:  and  thervfiirc  the  toiry 
u|ion  the  roll,  *  {inrceptum  est  Vic.'  is  au  rmtj 
that  there  is  such  a  command,  whieb  ihia  wriC| 
on  which  this  trial  waa  had,  Gaimoi  bp,  liw»a«iss 
it  bears  Teste  after.  But  Uiis  i«  only  hy  lIh-  ky  i 
for  however  taking  the  entry  aa  ad  aitifd  ef 
the  writ,  yet  tliv  writ  must  be  taken  «#ui  aa  the 
Court  awards  it,  ami  when  theCaurt  a  wards  it; 
or  else  it  is  wiih«»ut  warrant,  and  voiil.  Iwleed 
if  it  should  in  fact  Ue  UMda  at  a  atih^e^atat 
day,  and  not  actually  wrote  and  sealed  ibasaaia 
day  it  is  awanlcd,  vet  if  it  hear  Teste  a|Mia  ibat 
day,  your  lordship  will  not  enquire  iciu»  thai 
matter :  but  Andiug^uch  a  writ  waa  awardsdi 
and  that  it  apiiears  by  the  Teste  te  iasus  ibt 
a^me  day ;  will  presume  it  did  really  wauatbsi 
day,  ami  that  it  is  right  But  the  svrit  bsisf 
here  awantcd  the  93«l,  and  bearinif  Tcale  the 
!24th :  if  it  did  not  issue  the  93d  day,  to  aher 
the  Teste,  so  as  to  make  it  apfiear  lo  iasue  that 
day,  w«re  to  make  it  contrary  to  the  tratb. 

'rhis  we  take  to  have  some  raaemlilaBes  Is 
the  late  case  of  the  wanlen  of  the  Fleet ;  wbsn 
your  Ion  I  ship  w  as  against  alteriaig^  tlie  day  if 
irini^iug  in  the  record,  when  the  alteratisa 
»ciuhl  have  been  against  tlia  truth  of  the  fad 
And  to  make  the  amendaiaat  here  deain^ 
noukl  be  to  make  the  writ  appear  te  bast 
issued  tlie  t3d  of  October ;  when  the  writ  iU 
self  imports  it  waa  the  S4tb ;  aMd  thia  was 
the  truth  of  the  fact. 

Mr.  Whitaker.  ily  loid,  I  bctp  the  fiif«w  if 
a  word  or  two  on  the  same  aide :  after  ao  mack 
has  been  said  for  the  detendaat,  1  ahali  aaly 
mention  a  caae  or  two,  to  shew  that  aoeh  m 
amendment  as  tliis  has  not  been  ellawadbyibs 
statute  of  8  Henry  6,  cap.  IS,  in  aey  siil 
action  between  puly  ^nd  party. 

S8  Hen.  6,  3.  lliere  was  an  aetioa  ef  dsb^ 
and  the  parties  were  at  issue.  The  Vi 
returned ;  upon  %%hich  the  plaintiff  bed 
beaa  Corpora  with  a  Nisi  Piius:  mud  ii 
saying  in  the  Habeas  Corpora,  *  io  PlaeiM  Da» 
*  liiti,'  it  was  made  '  in  Flacito 
un  motion  ia  arrest  of  judgment.  Tlw 
for  tlie  plaintiflT  dcaired  to  amend  ~ 
diet  for  the  plaintiff*:  the  Court  did  ii 
give  any  rule,  as  appears  by  that  baefcp  aalf 
that  they  wouU  consider  of  it;  bat  oolhing^ 
done  further  as  appears  by  that  beak  jaat 

In  the  case  34  Haa.  6,  90.    la  aa 
debt  brooght  by  the  prior  af  lik. 
the  parties  were  at  lasae,  aad  a  Venire 
cd ;    and  im  the  ratura  of  the  Vi 
were  twenty-ibur  peiaoaa  raiareadt 
nakiag  oat  the  Habeaa  Carpara* 
omits  oaa  of  the  names  ef  the  twaaty-i 
This  appeared  to  be  the  misprisioBef  the 
Ha  bad  the  Venae  and  tha 
as  the  dark  had  bevs  in  Iba 
vonr  kirdship.  He  badlbaieMaedtha< 
but  this  was  behl  eat  la  be 
Ibis  waa  in  law 
Hflvyd, 
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1  bMI  DiiBtkn  MiotiMr  CM6uiSRiderfla,7f 
t2,  A  writ  of  *  Capiat  ad  ftcHfiid.'  lor  a  doM, 
was  made  returnable  a  day  aAer  the  term.  It 
appeared  to  the  Coort,  that  tlie  attorney  tor  tbe 
plaintiff  had  i^iven  the  clerk  thai  made  tba 
ivrjc,  triie  and  right  directiona  ta  make  it  retum- 
akle  the  hu>t  day  of  tbe  term ;  but  thooffh  it 
was  hiip  mispri^iion,  yet  tbe  Court  would  oot 
amend  it :  i>u  it  is  adjudged  in  thatcaie. 

1  shall  not  mention  any  more  caves  i  but  an- 
swer tbe  case  of  I'luine,  io  Palmer  480,  cited 
by  the  queen's  counsel.  1  have  had  particular 
occasion  to  lo<ik  into  that  case  tliis  term,  iu  a 
caubc  which  hath  been  in  tbe  paper  this  term. 
>Ve  did  senrch  for  that  rule  expresied  in  Pal- 
nierN  repcrLs,  in  order  to  amend  an  outlawry 
after  judgmeut,  in  an  action  of  debt  in  tbe  Com 
moil  Pleas;  but  ou  producing  that  rule  the 
court  of  CcMnmon  Pleas  did  not  take  it  as  an  au- 
thority to  amend  our  outlawry,  which  wanted 
an  amendment  in  the  return  of  the  exigent. 

L.  C.  J.  Holt,  What  was  that  amendment  f 

Mr.  WAiiuker,  *  Ad.  Com.  meum,'  the  book 
says:  "  And  upon  this"  says  tbe  book,  **tfaey 
did  Lfrnut  a  rule  to  award  a  Certiorari  to  the  co- 
roner." The  rule  mentioned  in  Palmer  was 
searched  for ;  and,  as  I  am  informed,  my  client 
did  prmluce  it  in  tlie  Common  Pleas ;  and  yet 
they  would  not  let  us  amend  our  outlawry : 
and  my  clieot,  for  want  of  the  amendment  of 
the  return  of  the  exigent,  is  likely  lo  hMe  an 
honest  debt  by  ihe  reversal  thereof. 

The  counsel  for  tbe  queen  hare  relied  on  tbe 
statute  of  the  8lh  of  Henry  6,  that  this  fault 
of  the  clerk  is  amendable  witliin  that  statute. 
By  the  hooka  1  have  cited,  the  misprisiona  of 
tbederks*  though  in  civil  actions,  have  not 
been  allowed  to  be  amendable.  Above  900 
years  ane  past,  before  anv  thins;  of  this  kind 
was  done,  to  amend  sncn  a  misprision  of  ■ 
clerk  as  this  is,  in  criminal  eases. 

How  far  the  queen's  counsel  would  go  on 
with  amendments,  1  cannot  tell :  but  in  the 
ease  cited  by  the  queen's  counsel,  Sampson's 
case,  1  Rous  1d6,  there  was  the  same  mistake 
of  a  want  of  continuance  as  in  this  case. 
No  man  can  believe  the  clerk  of  assise  knew 
not  what  daya  the  oomniissioiiera  of  Oyer  and 
Terminer  and  gaol- delivery  did  stt«  and  con- 
tinue tbeir  sessions  on  such  oommimioas.  And 
yet,  on  a  Writ  of  Error  to  levcrse  that  judg- 
ment (in  Sampson's  case)  being  braugfat,  the 
Ceurt  of  King's- bench  woaM  not  amend  this 
apparent  mis|iri6ion  of  the  clerk  of  astise's 
want  of  adjournment  from  day  to  day. 

Thia  matter  of  amending  in  criminal  pro- 
ceeding audi  a  mia|iriBioB  of  a  ckerk  as  thia 
ia  that  is  now  desired,  has  not  bees  thought  af 
aince  the  time  of  tim  8th  of  Hemy  6,  ontil 
DOW.  And  if  the  queen's  oonnael  can  ahew  no 
freoedent  in  all  thia  time,  wherein  snch  ao 
aoMndment,  even  in  a  cinl  causa*  hy  virtaa 
•f  the  8th  of  Hen.  8,  halh  ban,  much  lean  ia 
a  criminal  caae,  1  h— biy  hona^  your  lord- 
ahipawittaailitttiw  KiunitCwrilrfBto- 
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ftrr.A«M.  MyhMd,  havutf  ImH  whil 
baa  been  said  on  tbe  other  side,  T  beg  leave  m 
trouble  you  a  little  bv  way  of  reply. 

Mr.  Broderick  and  Mr.  Mouutagiie  make  • 
distinction  which  they  think  wiU  govern  tbin 
case.  They  say,  that  tbe  crown  baa  a  great 
many  privileges,  beyond  what  the  sol^ect  hath, 
where  the  case  concerns  civil  rights  i  but  they 
will  not  allow  theaame  privileges  to  the  crown, 
where  there  is  a  criminal  prosecution.  I  know- 
of  no  such  distinction.  For  if  thia  privilcgn 
belongs  to  the  crown,  in  tbe  case  of  the  reve* 
nue ;  surely  tbe  restraining  of  crimes  is  much 
DBore  for  tbe  public  benefit:  and  by  coate- 
queace,  tlie  same  reason  that  givea  the  crova 
a  privilege  in  a  lesser  matter,  ought  to  carry 
it  further  ia  a  greater  thing. 

io  the  next  place,  they  do  admit,  that  all 
the  acts  of  the  Court  may  ba  aasended ;  aa 
being  in  the  breast  of  the  Court,  during  the 
same  term.  And  they  deny  net,  but  that  tha 
judgment  of  the  Court,  wliich  is  tha  highsat 
act  of  tbe  Court,  may  be  reversed,  or  any  way 
altered  or  chan^  m  tha  same  term,  without 
any  danger  ot  buiUing  clock- bouses.  And 
can  any  one  tav,  that  if  these  highest  acta  of 
the  Court  may  be  altered,  that  the  acta  of  tbair 
clerks  may  not  be  altered  f  That  the  greater 
things  may  be  done,  but  not  tha  interior,  wfam 
there  is  a  pare  mistake  f 

No  man  can  but  think  it  atimnge,  that  m 
mistake  of  a  dark  may  not  he  altered ;  but  ■ 
mistake  even  in  judgaMnt  of  the  Court  mar. 

We  come  next  to  another  distinction.  'Amy 
aay,  an  original  writ  may  be  ameaded  in  tha 
case  of  the  crown  ;  as  in  the  Quare  impedil, 
in  Blackmore^B  caae.  For  which  thay  amigii 
two  reaaona ;  first,  it  was  a  writ  of  the  crowiii 
for  recovery  of  a  civil  riffht ;  for  it  waa  • 
Quare  im|)edit :  and  secondly,  tha  judgea  ab» 
serving  the  fault  in  the  writ,  did  (as  it  seems) 
carry  it  to  the  ooort  of  Chancery,  and  there 
it  waa  amended.  Prom  whence  tbeeowonkl 
infer,  sa  if  it  were  a  new  writ.  But  that 
cannot  be  auppoced;  for  it  waa  agreed,  thai 
it  was  the  same  writ  amended,  and  not  a 
new  writ. 

Now  see  if  that  will  not  come  to  our  caat. 
For  if  the  court  of  Chancery  could  amend  a 
(iuare  impedit,  as  coming  from  thenea; 
cannot  this  court  amend  a  writ  that  oomat- 
firom  hence  ?  Here  we  are  in  the  case  of  a  ja* 
dicial  writ  that  comes  from  hence  ;  and  thera- 
fore  it  may  be  amended  here,  aa  well  as  ihat 
oonkl  ba  amended  in  tlie  court  of  Chancery. 

But  the  great  mattem  endeavourrd  to  ha 
avoided,  are  the  two  ads  of  pariiament  of 
fidw.  8,  and  Hen.  8,  for  thn  cases  cited :  i  will 
not  go  over  them  again.  And  1  do  believe  it  ia 
very  orua  what theaegentlenaenuisist on:  that 
it  haa  been  the  common  opinion,  that  thaaa 
acta,  er  other  aels  of  amendments,  do  boI 
exIeMi  ta  oaaea  of  the  croirn.  And,  cencrallj 
apeaking,  it  ia  fight;  bacauae  all  tbe  huar  aeia 
at  ameadBanta  except  prosecotiotta  on  penal 
kwas   aMl  the  atatota  of  Henry  8,  haa  a8 

it  criffluni  flnatteni  that  a 
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Trial  tfJAn  ruteUs, 
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Jurors  rctnrn^  apon  the  Veniiw  Faeiu,  »nd  in 
Ibc  Haliets  Corpui  nne  of  them  omitted :  and 
Ihcre  the  opinion  of  the  Court  was,  that  ttify 
•bould  make  out  a  new  Habeas  Corpus.  And 
iboo^i  there  it  was  plainly  the  miktakt*  of  the 
tflerk,  that  meationed  only  twenty  -three,  in- 
Mead  c»f  twenty -four;  \K  the  Court  was  of 
ttpiDKHi  that  it  could  not  fie  amended,  but  they 
must  befifin  attain  where  the  fault  was  made. 
19  H.  0,  31>.  a  juror  was  returned  upon  the 
Venire  Facias  hy  the  name  of  J.  Ilud  ;  and  in 
the  Distrinc^  he  is  named  J.  llord ;  and  upon 
bim  the  aheriffs  returned  Nihil,  ^cc.  And 
Ibom  was  a  new  Habeas  Corpus  awarded. 
Winch  cases  seem  to  pmre,  that  where  there  is 
•omcthini;  done  upon  the  pruoesa,  more  than  a 
tterp  formal  return,  that  it  is  nut  amendable 
within  the  staluies  of  Edw.  3,  and  Hea.  6, 
which  were  both  of  them  maile  before  these 


A.  In  the  next  place,  I  beg*  Icato  to  observe, 
that  there  is  a  difference  lietween  such  cases  as 
bnve  been  cite«l,  where  the  thinif  was  really 
done  ri^t,  bat  by  mistake  entered  wron|f ;  and 
this  case,  where  really  it  was  not  done  ri|;^ht. 
^  where  npon  a  Uistrinffas  a  liif ht  juryman 
ii  really  Bwom,  but  -et  down  by  a  wrunsf  name, 
the  name  shall  there  be  amended ;  because  the 
thing-  done  was  really  ri|rht,  only  the  mention 
«f  it  wrooff.  But  in'this  cue  it  canuot  l»e  said 
that  tlie  Distringaii  was  really  taken  out  ri^lit. 
The  writ  wss  awarded  tlic  %iiA  of  October,  on 
which  day  they  would  ham  it  bear  Teste :  bnt 
it  is  not  pretended  that  it  was  really  taken  out 
till  the  next  day,  uhen  it  now  bears  Teste. ^— 
And  as  to  what  has  already  been  offered,  that 
tba  Nifi  Frins  ouprht  to  be  awarded  *  in  prs- 
'  aemia  partium  ;*  and  therefore  not  upon  any 
other  day  than  tlie  fi3il,  when  the  Venire 
Facias  was  returnable,  and  the  fiarties  in  court ; 
I  night  here,  I  hope  not  improfierly,  add  this 
Ihrtmr:  that  that  must  be  understouid,  that  the 
■Mkinif  of  the  writ  should  lie  in  the  presence 
of  the  parties:  for  the  entry  upon  the  roK, 
thon^fii  oomobonly  calleil  un  award  of  the 
writ,  is  rwdly  an  entry  of  *  a  writ,  ^apposed  to 
be  then  actually  made ;  it  is  not  so  properly 
■  direction  to  the  clerk  to  make  a  writ, 
M  an  entry  or  memorandum  upon  the  roll, 
sw  A  record Mip  that  there  is  a  command  to  the 
sberiff",  to  distrain  the  juroin  to  appear  at  a 
ssertain  day,  (kc.  And  therefore  if  the  Nisi 
Frins  is  to  be  awarded  in  the  presence  of  the 
ynrties,  the  writ  is  to  be  made  in  their  presence. 

Juit  Powtf/.  Do  you  mean,  that  they  should 
be  in  the  crown  office  ? 

Mr.  Parker.  The  writ  is  in  judgment  of  law 
nsned  in  conrt,  thou^rh  actually  irrote  and 
eealc4l  in  the  office ;  and  if  Tested  of  that  day, 
ia  nnderstood  to  be  made  in  oourt  that  day ; 
which  is  in  presence  of  the  parties ;  that  beiiig 
the  day  §[iven  thcni  in  court,  and  their  appear* 
ance  tiien  entered.  And  we  apprehend,  that  the 
Court  does  not  command  by  the  entry  of  the 
pr^cepium  ett  in  the  roll,  but  by  the  Wnt.  The 
ibara;  wbe  k  abant,  iaiuwt  be 


by  the  rolls,  but  by  the  writ 

him:    therefore  tlie  Ciiurt  tbc« 

when  the  w  rit  is  made :  and  tbervlbee  the  isaif 

u|MMi  the  roll,  *  pneeeptuni  eet  Vic.'  ie  aMtwy 

that  there  is  Nuch  a  oomiunnd,  neliieb  ibM  l^i^ 

on  which  this  trial  was  had,  cnnom  br,  bteai^ 

it  bears  Teste  after.  But  this  ie  only  by  tbrlijFi 

fur  however  taking  the  entry   nn  u  nuiid  if 

the  writ,  y  et  the  writ  must  be  tehrn  «Mlt  as  lbs 

Court  aw  ards  it,  and  when  tbe  C«tut  ewnf4iil{ 

or  else  it  is  without  warrant,  end  voiil.     li 

if  it  should  in  tact  be  UMde  et 

day,  anil  noi  actually  wrote  and 

day  it  is  awanWd,  yet  if  it  beer  Ti 

day,  your  lordship  will  not  ecM|uire  iftii« 

matter :  but  AodiuK^urh  e  writ 

and  that  it  apiieara  by  tbe  Teele  to  m«n  Ibl 

a^me  dav ;  will  presume  it  did  rMdIy  iowetbrt 

day,  ami  that  it  la  right     But  tbe  errli  baii| 

here  awanlod  the  93<l,  and  beerinir  Tcale  ihi 

v!4ih :   if  it  did  not  issue  the  Add  day*  te  abs 

the  Teste,  so  as  to  make  it  apfiear  io  iasue  All 

dav,  were  to  make  it  coatrery  to  tbe  tnilb. 

'rhis  we  tako  to  have  some  leeeaifahleei  tl 
the  late  case  of  the  warden  of  tbe  Fleet ;  whae 
your  lonlship  was  agaiust  altering  the  dayrf 
brinijinc^  in  the  record,  when  tbe  eheraM 
wuuU  have  been  againa  the  trtilb  of  tbe  I 
Aud  to  make  the  amend aaei 
wouhl  be  Io  make  tbe  writ 
issued  tlie  t3d  of  October ; 
self  imports  it  wea  tbe  S4tb  i  nM  Ibis  mm 
Uic  truth  of  the  fact. 


i  • 


Mr.Whitaker.  iIybNrd,Ibcg 
a  word  or  two  on  tbe  aame  aide :  efber  en 
baa  been  said  for  the  defeodeet,  I  ebell 
mention  a  case  or  two,  to 
amendment  as  tliis  has  not 
statute  of  8  Henry  6,  cap.    IS,  m  •■; 
action  between  puly  end  petty, 

S8  Hen.  6,  3.    lliere  was  u 
and  tbe  parties  were  at  iaiee.    The  Vi 
returned ;  upon  whieh  the  pleintidr  hod 
beaa  Corpoia  with  a  Nisi  Priua :  eud  i 
saying  in  tbe  Habeas Coreere,  *  in  ~ 
*  liiti,'  it  waa  made  '  in  l4acite 
un  motion  in  arrest  of  judgncot.     TIm 
for  tlie  plaintiflT  desired  to  amend 
diet  for  the  plaintilT:  the  Court 
give  any  rule,  as  appeera  by  theft 
that  they  wouUceoaid^ef  it;  bat 
done  further  as  e|iMen  by  tbet  bet^ 

In  tbe  case  34  Hen.  6,  Sa.     Ie  oa 
debt  brought  by  tbe  ntieref  St. 
the  parties  were  at  !■■«,  end  e  \\ 
cd ;    and  on  Ibc  return  of  the  Vt 
were  twenty-four  pcreN 
mmking  oet  tbe  Uabeea 
omits  one  of  tbe  names  ef  tlie 
This  eppeared  to  be  tbe  mil 
He  bad  tbe  Vcnne  and  the 
as  the  derb  had  bete  in  tbe 
vnnr  kirdahip.  He  bad  tbe  lell  aad  tbp 
but  this  waa  beM  eel  te  be 
tbia  wae  in  fow 
H— y  d. 


ff 


fitaliM. 
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1  sImUI  meBtkui  MOtber  caie  io  SRiderfln,  7, 
12.  A  writ  of  ^  Capiat  ad  facitfod.'  for  ft  debt, 
ivas  made  returnable  a  day  aAer  4be  term.  It 
appeared  to  the  Court,  Uiat  the  attorney  for  the 
plaintiff  had  fpiven  the  clerk  thai  made  tbt 
\¥rit,  true  and  rinfht  directiona  ta  make  it  return- 
able the  hu>t  (lav  of  the  term ;  but  thoufb  U 
was  hiif  mispriiiion,  yet  the  Court  would  not 
amend  it :  i»o  it  is  a<)juc1ge«l  in  that  case. 

I  shall  not  nM*ntii)ii  uny  more  casiesi  but  an- 
swer the  case  nf  I'liune,  in  Palmer  480,  cited 
by  the  queen's  counsel.  1  have  bad  particular 
occasion  to  look  into  that  case  tliis  temi,  iu  a 
cause  which  hath  been  in  the  paper  ihit  term. 
We  did  senrch  for  that  rule  expressed  in  Pal- 
mer**! reports,  in  order  to  amend  au  outlawry 
after  jttd^Mieiit,  in  an  action  of  debt  in  the  Com 
inou  Pleas;  but  ou  producinff  that  rule  the 
«30urt  of  Common  Plea^i  did  not  take  it  as  an  au- 
thority to  amend  our  outlawry,  which  wanted 
an  amendment  in  tlie  return  of  the  exigent. 

L.  C.  J.  Kolt,  What  was  that  amendment  f 

« 

Mr.  W'k'iiuker,  *  Ad.  Com.  meum,'  the  book 
says:  **  And  upon  this"  says  the  book,  **  they 
did  Lrrnut  a  rule  to  award  a  Certiorari  to  the  co- 
roner." The  rule  mentioned  in  Palmer  was 
searched  for ;  and,  as  1  am  informeil,  my  client 
did  produce  it  in  tl»e  Common  Pleas ;  and  yet 
they  would  not  let  as  amend  our  outlawry : 
and  my  client,  for  want  of  the  amendment  of 
the  return  of  the  exififent,  is  likely  lo  hMe  an 
honest  debt  by  the  reversal  thereof. 

The  counsel  for  the  queen  have  relied  on  the 
staUite  of  the  8lh  of  Henry  6,  that  this  fault 
of  the  clerk  is  amendable  witliin  that  statute. 
By  the  books  1  have  cited,  the  misprisions  of 
tlie  clerks,  though  in  civil  actions,  have  not 
been  allowed  to  be  amendable.  Above  900 
years  are  past,  before  anv  thins(  of  this  kind 
was  done,  to  amend  sncli  a  misprision  of  a 
clerk  as  this  is,  in  criminal  cases. 

How  far  the  queen's  counsel  would  go  on 
witli  amendments,  1  cannot  tell :  but  in  the 
case  cited  by  the  queen's  counsel,  (Sampson's 
case,  1  Rolls  1d6,  there  was  the  same  mistake 
of  a  want  of  continuance  as  in  this  case. 
No  man  can  believe  the  clerk  of  assiie  knew 
nf>t  what  daya  the  oommissioners  of  Oyer  and 
Terminer  and  gaol- delivery  did  ait«  and  con- 
tinue their  sessions  on  such  oommimioas.  And 
yet,  on  a  Writ  of  Error  to  reverse  that  judg- 
naent  (in  Sampson's  case)  bring  braugbt,  t£a 
Court  of  King's- bench  woaUl  not  amend  this 
apparent  mis|irision  of  the  clerk  of  assiae's 
want  of  adjournment  from  day  to  day. 

This  matter  of  amending  in  criminal  pro* 
eecdings  sucli  a  mis|irision  of  a  ekerk  as  this 
is  that  is  now  desired,  baa  not  bees  thougbt  of 
aince  the  time  of  tlie  8th  of  Henry  6,  ontil 
DOW.  And  if  tke  queen's  oonnael  can  alww  no 
peoedent  in  all  this  linie,  wherein  such  an 
aoMndment,  even  in  a  civil  causa,  by  virtaa 
•f  the  Sih  af  Hen.  6,  balh  baea,  ohkIi  Im  in 
a  criminal  case,  I  bwbly  h0|n,  your  lord- 
slufawiliMClit  ' 


r 
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Sir  r.  Am.  Bf y  kwd,  having  heard  whal 
has  been  said  on  the  other  side,  1  beg  leave  la 
trouble  you  a  little  b¥  way  of  reply. 

Mr.  Broderiek  and  Mr.  Mouiitagiie  maka  • 
distinction  which  they  think  will  govern  thin 
case.  They  say,  tliat  the  crown  Ims  a  mat 
many  privileges,  beyond  wliat  the  sol^ect  hatb, 
where  the  esse  concerns  civil  rights  \  but  thej 
will  not  allow  the  same  privileges  to  the  crown, 
where  there  is  a  criminal  prosecution.  I  know 
of  no  such  diitinction.  For  if  this  privilcga 
belongs  to  the  crown,  in  the  case  of  the  reve» 
nue ;  surely  the  restraining  of  crimes  is  much 
mors  for  the  public  benefit:  and  by  coase- 
quence,  tlie  same  reason  thai  gives  the  crova 
a  privilege  in  a  lesser  matiM-,  ought  lo  carry 
it  further  in  a  greater  thing. 

in  the  neil  place,  thay  do  admit,  thai  all 
the  acts  of  the  Court  may  ba  amea'ded ;  aa 
being  in  the  breast  of  tbe'Court,  during  the 
same  term.  Ami  tliey  deny  not,  but  that  tba 
judgment  of  the  Court,  w'hich  is  tba  bigbaat 
act  of  the  Court,  may  be  reverse«l,  or  any  way 
altered  or  chan^  in  tba  same  term,  without 
any  danger  of  buikhng  clock- bouses.  And 
can  any  one  sav,  that  if  ibesa  highest  acts  of 
the  Court  may  be  altered,  that  the  acts  of  their 
clerks  may  not  be  altered  ?  That  the  greator 
things  may  be  dona,  but  not  the  interior,  wfaMi 
there  is  a  pare  mistake  f 

No  man  can  but  think  it  strange,  thai  a 
mistake  of  a  clerk  may  not  be  altered ;  but  a 
misUke  even  in  judgment  of  tbo  Court  may. 

We  come  next  to  aaotber  distinction,  limy 
say,  an  original  writ  may  be  ameaded  in  tha 
case  of  the  crown  ;  as  in  the  Quare  impedil, 
in  Bluckmore's  cnse.  For  which  thay  asagn 
two  rsssons ;  first,  it  was  a  writ  of  the  crowiii 
for  recovery  of  a  civil  right ;  for  it  was  • 
Quare  im|iedit :  and  secondly,  tha  judges  ab» 
serving  the  fault  in  the  writ,  did  (aa  it  seems) 
carry  it  te  the  ooort  of  Chancery,  and  there 
it  was  amended.  Prom  whence  thcfOwonld 
inler,  aa  if  it  were  a  new  writ.  But  that 
cannot  be  supposed;  tor  it  was  agreed,  thai 
it  was  the  same  writ  amended,  and  not  a 
new  writ 

Now  see  if  that  will  not  come  to  our  cast. 
For  if  the  court  of  Chancery  could  amend  a 
(iuare  impedit,  as  coming  from  thenea; 
cannot  this  court  amend  a  writ  that  oomaa 
from  hence  ?  Here  we  are  in  the  case  of  a  ja* 
dicial  writ  that  comes  from  hence  ;  and  tbera« 
fore  it  may  be  amended  here,  as  well  as  thai 
ooald  be  amended  in  tlie  court  af  Chancery. 

But  the  great  matters  endeavonrrd  to  ba 
avoided,  are  the  two  acts  of  partiamenl  of 
fidw.d,  and  Hen.  6,  for  tha  cases  cited :  i  will 
not  go  over  them  again.  And  I  do  believe  il  ia 
very  orua  what  these  gentleasen  insist  on :  that 
it  has  been  the  eomman  opinion,  that  Ihasa 
acta,  ar  other  arts  of  amendnaenta,  do  ant 
exlMd  to  oases  of  the  laown.  And,  ffcneraUj 
spsaking,  it  b  right ;  because  all  the  Mftsr  aeis 
af  aawMBCBte  cicept  prasscntions  on  penal 
kwB  I   ami  tha  atatote  of  Henry  fi,  Ima  ■# 

it  «bumI  flnatteni  tiiiit  a 
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fian  thcaoa  uiie,  dwt  all  are 

It  it  oertibly  triM  wbal  my  ^^  chMf 
jwtioe  Vaofbui  nyis  fbl.  1«9, 170, 419.  TImI 
«poD  donbool  words  of  tn  act  of  ptrli»aMBt» 
#Mi  are  dark  and  dubioaa«  an  anciant  intaffpw 
talion,  titoUted  to  for  a  long  time,  is  fit.  and 
Mnsonable  to  be  relied  on  in  a  doabtlnl  case. 
Bot  a  tbonsand  resolutions,  against  a  plain  act 
nf  parliament,  cannot  prefail.  Tbougfa  it 
wmM  be  good  reason,  weU  to  consider  such  a 
law,  and  to  weigh  it  well ;  but  no  such  reso- 
Mona  can  alter  the  act. 

Here  are  two  acts  of  parliament:  that  of 
:^dw.  9,  is  in  general  words  of  all  i  and  how 
nan  any  one  say  then,  that  it  shall  mean  and 
tztend  only  to  some  f 

As  to  the  net  in  the  8lh  of  Henry  6,  to  say 
lluit  the  words  shali  not  go  lo  every  tbinff  that 
ia  not  excepted,  is  to  OTerthrow  all  rules  of 
eonstmotion.  They  ha?e  ollered  nothing 
ngainst  that  statute;  hot  that  it  has  been 
thought  it  did  net  ezteiMl  to  these  eases. 

The  case  of  Sidnrfin  shews,  that  we  do  not 
advanoe  a  merrnew notion,  with  respect  to 
Unit  act  Therefore,  I  say,  we  hare  the  acU 
nf  parliament  on  our  side ;  we  have  the  privi- 
ly of  the  crown  on  our  side :  the  award  of 
the  roll  is  right,  and  with  us ;  and  the  error 
waspordytne  mistake  of  the  clerk:  for  no 
HMm  can  think  it  otherwise. 
4  We  haTe  this  likewise  on  our  side,  that  we 
desin  it  may  be  amended  in  the  same  term. 
For  aa  the  Court  can  set  right  their  own  i  udg« 
mont  in  the  same  term,  much  more  what  m 
the  net  and  mistake  of  the  clerk. 
»  Thereibre  we  insist  upon  it^  that  our  cases 
we  have  cited,  areof  good  authority  for  us; 
and  we  hope  we  shall  nave  an  amendment,  if 
It  be 


Ati.  Gem.  My  kwd,  we  humbly  hope,  that 
netwiliistanding  what  these  learned  gentlemen 
have  uiged,  our  assertions  by  hiw  and  autho- 
rity will  prevail;  and  that  this  mistake  is 
amendable. 

What  has  been  said  before  by  Mr«  firode- 
rick  and  Mr.  Mountague,  they  have  laid  it 
down  for  a  rule,  that  there  is  a  great  difference 
betwetn  the  nrivtlegm  belonging  to  the  crown 
in  matten  ef  a  dvil  nature  upon  the  statute, 
and  criminal  prosecutions :  add  that  all  these 
Ihf  ours  for  the  crown,  were  only  for  matters 
felating  to  the  right  of  the  crown  m  civil  cases, 
and  not  what  belongs  to  the  crown  in  its  politic 
napadty .  Though  Mr.  Broderick  did  not  con- 
sioer :  for  sure,  by  the  common  law,  there  was 
n  greater  latitude  for  the  crown  in  criminal 
pieseentions,  than  for  the  subject. 

In  cases  of  treason,  they  had  no  benefit  of 
ennnael ;  and  that  was  far  more  to  their  dis- 
ndvantage,  than  in  civil  casest  It  is  true, 
that  incnnvenience  has  been  regulated  by  the 
late  statute,  that  in  the  cases  of  treason,  the 

£ty  Bsay  have  a  copy  of  the  pannd  and  in- 
imont.    But  yon  see  what  the  diffioukica 
foftlM 


peonle:  alltliey  bad  to  do,  was  merely  to  plead 
GnUty  er  Not  Gmltr.  1  think  that  answers 
their  obfection  as  to  Umt. 

Now  there  is  in  the  next  place  to  be  consi- 
derad,  what  Mr.  Momitague  ssvs,  that  no 
error  in  proosm  was  amendable  by  common 
bw;  and  cites  kNrd  Coke  for  it.  He  shouhl 
have  gone  on  with  that  citation ;  for  it  is  cer- 
tainly otherwioe.  8  Coke  J5fi,  says,  their  own 
acts  are  amendable  by  the  common  law,  in  the 
same  term ;  but  at  the  common  law,  the  mis- 
prisions of  cleriss  in  another  term,  were  not 
amendable.  But  we  are  in  the  same  term; 
and  sure  thev  are  amendable  before  judgment. 
And  lord  Coke  tells  you,  they  are  ammdable 
in  the  same  term. 

Now  Blr.  Mountague  has  gone  a  great  Way. 
He  agrees,  if  It  were  a  misaward  m  the  roll, 
yon  would  amend  it,  but  not  the  writ.  Now 
for  that,  the  lawis  contrary :  if  you  are  wrong 
in  the  roll,  you  cannot  sst  it  right;  but  if  i| 
be  in  the  wnt  or  process,  you  may  amend  ii 
by  the  roll.  Now  here  tlie  roll  ts  right ;  and 
we  desire  the  writ  asay  be  amended  by  it. 

if  it  had  been  in  the  roll,  I  cannot  tell  whc* 
ther  we  sbouM  hava  applied  to  amend  tlmt. 
For  if  you  have  any  thing  amiaa,  you  cannot 
amend  It,  but  by  somethmg  to  amend  it  by. 
But  it  may  be  amended  in  caae  of  the  crown, 
better  than  in  that  of  the  subject  And  though 
Mr.  Mountsgue  ssys,  you  may  make  use  of 
them  in  dvU  cases,  but  not  in  criminal ;  yet 
we  make  use  of  this  argument,  that  the  crowa 
hss  a  privilege  more  than  the  people.  We 
rely  on  that;  though  Mr.  Mountague  saya, 
that  is  not  to  be  relied  on. 

In  the  next  place,  Mr.  Mountague  says, 
this  ia  within  none  of  the  statutes  of  amend- 
ments, either  of  Edward  3,  or  of  Henry6.  And 
that  my  lord  Coke  says,  fol.  157,  b.  That  the 
statute  of  Edw.  3,  does  not  extend  to  the  pleas 
of  the  crown.  And  therefore  Mr.  Mountague 'a 
ofNnion  is,  to  go  quite  through,  and  exclude 
this  esse  from  all  the  statutes  of  amend  roenta. 

Now  1  can  give  an  argument  why  it  should 
not  be  amended  by  the  statute  of'  Hen.  6, 
though  by  the  statute  of  Edw.  3,  it  is  amenda- 
ble. But  why  is  it  not  amendable  by  the 
statute  of  Henry  6,  cap.  IS,  and  J5,  which  go 
further  than  the  atatute  of  14  Edw.  3,  docs  P 

I  do  agree,  there  b  an  objection  against  the 
atatute  (3'  Edw.  3.  For  there  is  the  word 
Party,  which  aeems  to  imply  civil  cases  only. 
But  even  by  that  statute,  so  soon  as  the  sup 
appears  by  cballenffe,  or  any  other  way,  it 
sfiall  be  amended.  The  lord  Coke  might  wnll, 
on  these  words,  make  a  doubt,  whether  the 
14th  of  Edw.  3,  did  extend  to  amend  caaan 
relating  to  tiie  crown :  but  the  opinion  of  Cokn 
in  the  aUtute  of  14  Edw.  3,  is  abaolute ;  bat 
the  other  of  8  Hen.  6,  ia  with  a  reason.  And 
why  ia  it  f  Becauae  it  ia  excepted.  Now  they 
shouki  hare  aliewn  us  some  reason  why  thn 
statute  of  Henry  6,  cap.  19,  ahouM  not  extend 
toamendmentaincaoeaof  the  crown. 

And  there  it  net  thnt  abjactian  to  the  ttn. 
tou  of  Hen.  6,  cap.  15.  Far  it  fbllnwn  ^km 
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words  of  the  ilatbte  of  £dw.  3,  tnd  cayi, 
'  That  no  man  shall  baTe,'  &c. 

Now  Mr.  MouDtague  says,  the  exception 
wai  put  ID  ex  abundanti ;  and  it  may  be  in- 
tended they  were  but  instances  of  like  cases. 
Now  I  ba?e  hardly  e?er  heard,  that  instances  of 
treason  and  felony  should  extend  to  other  cases 
of  an  inferior  nature :  there  is  no  reason  to 
carry  it  furtlier  than  what  is  expressed.  So 
that  we  think  these  statutes  stand  for  us ;  and 
are  applicable  to  all  records,  as  well  for  the 
crdwn,  fts  any  else. 

Mr.  Mountague  says,  they  bate  the  opinion 
of  all  ages  against  it.  But,  my  lord,  1  deny 
that ;  bmuse  there  were  exceptions  in  many 
■tatotct  before  and  after  the  stauites  of  Jeofails, 
that  were  not  considered :  but  when  they  come 
to  be  cxmsidered,  this  must  be  determined  by 
considering  the  words  of  the  statute ;  and  not 
by  generaf  opinions,  taken  up  without  consi- 
dentioo. 

There  was  in  Cro.  Car.  S5,  a  case  on  the 
•tatttte  38  Hen.  8,  where  the  question  was,  if 
asngnees  of  copyhold  lands  were  within  that 
statute  ?  and  till  a  little  before  the  Revolution,  it , 
was'  a  received  opinion,  that  the  assigrnee  of  a 
copy  holder  was  not  within  the  statute  of  Henry 
8.  And  there  is  a  case  in  YeWerton,  S3S, 
wherein  it  was  so  resolved:  but  when  that 
statute  came  afterwards  to  be  considered,  it  was 
settled  here,  and  has  prevailed  ever  since,  that 
the  statute  did  extend  to  it ;  though  before  it 
was  the  prevailing  opinion  that  it  did  not.  And 
accordingly  the  practice  has  since  been.  So 
that  opinions  that  pass  sub  sUentiOf  that  is, 
without  consideration,  may  be  altered  when 
they  come  to  be  stated  and  considered.  And 
ibervfore  1  hope  this  point  will  not  prevail. 
■  My  lord,  I  agree  that  this  thing  is  of  very 
jfreat  consequence :  for  if  their  plea  be  allowedf, 
It  will  follow,  that  criminals  will  escape  for 
little  slips  in  all  cases.  And  1  know  that  even 
in  peijury,  and  other  crimes,  fow  that  have 
been  convicted,  but  have  got  off,  by  reason  of 
errors  in  the  proceedings,  though  1  have  seen 
a  great  many  convicted  thereof.  This  is  a 
great  inconvenience  and  mischief:  and  sure 
criminals  are  not  to  be  the  fovourites  of  the 
law. 

But  as  to  these  prosecutions,  there  is  another 
sonsideration :  that  it  is  more  for  the  honour  of 
justice  to  have  the  advantage  to  lay  aside  this 
slip,  than  to  suffer  a  criminal  to  escape.  But 
however,  every  one  nnist  have  justice :  and  if 
we  rely  on  the  statute  of  Henry  6,  no  construc- 
tion cto  avokl  it. 

Then  Mr.  Broderick  cites  the  case  of 

where  it  is  said,  that  the  statutes  of  Jeofoils  do 
■ot  extend  to  cases  of  the  crown.  Now  sure 
tiiat  is  not  a  reason :  it  is  contrary  to  all  the 
lessons  of  statutes.  W  here  statutes  are  to  pro- 
flBOte  justice^  the  crown  is  bound  as  well  as  the 
subject;  it  is  for  the  public  good.  Now  Mr. 
Broderick  has  cited  a  case  airainst  that ;  and 
that  is  in  Styles,  fol.  107«  (Vid.  Fol.  307,)  the 
of  Theobalds  and  Newton.  There  that 
was  ea  the  stalaiss  of  18  Blis.  and  of  ai 


A.ty.\i6L         [IJM* 

Jae.  Now  it  is  plain  they  had  no  eenaidefatioM 
of  any  thing  else :  and  wny  ?  Because  in  pre« 
secutions  on  penal  statutes,  the  Court  often  relj 
on  exoeiitions :  but  howiever  the  aothority  fom 
no  forther,  but  they  rely  on  the  exceptions. 
Now  if  they  had  said  it  was  excepted  by  tha 
ststute  of  Henry  6,  and  that  all  the  books  gis 
on  it  as  excepted  by  that  statute ;  if  they  oay 
it  is  excepted  by  the  statute  of  Hen.  6,  wonla 
that  be  taken  as  an  objection  to  the  statutes  of 
18  Ells,  and  f  1  Jao.  P   No ;  it  is  a  mistake. 

He  baa  also  cited  Yelrerion,  fol.  60,  Brig^d 
and  Thosapson's  case.  Now  there  was  so  m  • 
formation  on  the  ststute  of  91  Hen.  8,  *flVB8t 
a  clergyman,  for  forming  lauds ;  and  a  Venirs 
was  awarded  returnable  ubieunque :  bat  Um 
Venire  itself,  and  the  Distringas  were  Bnad« 
returnable  coram  nobii^  &o.  which  was  said  tQ 
be  erroneous.  An  exception  was  taken,  and 
per  Cur'*  let  it  stay^  But  it  appears  not  that  it 
was  considered. 

These  authorities  are  no  authorities.  The 
first  is  not  within  eiiher  of  those  statutes- we 
are  now  upon :  and  the  other  was  never  deter* 
mined  by  any  thmg,  as  appears  in  the  case. 
And  there  is  a  great  diTOrenoe  between  the 
statutes  on  which  they  were  founded,  and  our 


Mr.  Mountague  has  gone  a  new  way.  He 
would  bare  this  to  be  not  a  misprision  of  the 
clerk ;  because  he  is  afraid  that  a  misprision  is 
amendable :  for  the  clerk  had  enquired,  whe« 
ther  the  writ  should  be  Tested  the  S4th  of 
October ;  so  that  he  says  it  is  a  foigetfulneB% 
or  negligence,  but  not  a  misprision. 

Now  I  would  fain  know  what  he  means  bj 
that  ?  Whether  all  forgetfukiess  of  the  clerks 
is  not  a  misprision  of  the  clerk  P  That  is,  anj 
negligence,  whatever  it  be,  it  is  the  misprisioa 
of  the  clerk.  Coke  says,  it  is  a  mispriskm  of 
the  clerk,  under  the  word  negligence:  and 
negligence  and  misprision  are  by  him  frequently 
put  for  the  same  thing.  See  8  Co*  159,  C 
160,  b. 

So  upon  one  part  of  it :  that  is,  suppose  the 
derk  steal  it  away ;  he  says,  that  it  'u  under 
the  word  misprision  ;  and  an  iuTolontary  neg* 
ligence  of  the  clerk  is  a  misprision.  So  this 
clerk's  negligence  is  a  misprision,  becaose  hm 
did  not  look  on  the  almanack  and  the  roll. 
These  are  misprisions  by  the  statute  of  |Ienry  6. 

As  to  the  cases  that  have  been  cited,  Mr. 
Mountague  has  answered  but  some  of  them. 

As  to  that  of  Percival  and  Godfrey,  Siderfin^ 
fol.  43,  be  says  that  was  not  such  an  amend* 
ment,  but  a  suggestion  of  the  roll.  But  if  the 
roll  could  amend  that  which  is  a  stronger 
amendment,  to  present  a  verdict ;  the  rectily* 
ing  of  that  makes  it  stronger  for  us,  than  it 
would  be  otlierwise. 

He  says,  as  to  Har?ey*s  case,  he  denies  it  Is 
be  Uw :  but  1  believe  the  authority  of  the 
judges  is  to  be  preferred  before  his  opmion. 

And  then  for  the  next  case,  Perker  and  Cor- 
son, he  questions  that  opinioii,  because  aot 
taken  notice  of  by  Hughes.  Now,  I  believe, 
the  judges  that  lepertsd  it,  did  tmdentnd  it 
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Wtttr  UMn  bt  thai  »bridgtd  it  BotwhedMr 
hm  vnteslo^d  it  or  qq,  it  alien  not  ibe  oate. 
}  Av4  tbeo  for  TaAoo't  case,  be  aays  h  it  a 
«hril  oaie.  But,  toy  lord,  it  ia  a  criminal  caae^ 
A  Qtto  Wanrapco  m  bro«gbt:  thty  niiat  |^»dl 
Mat  Guilty  to  tba  uanrpatioa.  So  ibat  tbaaa 
aaa  nndar  tba  aanie  oonaiiieratiaB   aa 


Tbantbaraistba  caaeof  King:  and  Qkirar: 
Hbat  waa,  wbaro  a  coroner  «aa  la  aaaend  an  in- 
((uiaitionot' morder:  but  it  waa  not  prov«d  that 
m  did  aaurder  bimadf;  4cc. 

Mr.  lloiiaia|rncadoiit9,tbf  jory  aaav  amend 
matnw  of  form  i  hot  in  tliat  cnae,  wbeo  it  it 
bron^ht  into  coiurt,  it  ia  aat  tbe  aama  Ttrdiat  at 
natorta 

He  cilad  tbe  caaa  af -— *- and  Banrey :  but 
your  krdtbip  ^ve  biat  anotbar  raatao  wr  that 


And  for  tba  oate  of  Paul  Traoey»  that  point 
waa  never  determined. 


L.C.J.  Tba  Vanift  Faciaa  never  roantiana 
Ibatimaef.&e. 

Att.  Gen.  Nav  tbat  ia  not  wttbin  tbc  alatota 
•f  Henry  6.  80  that  «•  bare  aotbing  to  do 
witbiL 

And  aa  to  the  caae  of  Dyer,  fo). that 

daet  not  eoneara  the  atatntea  of  Jenfeilt.  And 
in  Fitabtf  bart'a  oate,  the  Court  wat  of  opinion, 
Ibey  aonU  not  amend,  by  reaaon  of  the  ex« 
caption.  Wbeiaby  they  ahew  plainly,  they 
tbougfat  tba  atatntea  would  bare  extended  to 
Ibal  eaaa,  iMid  it  not  bean  paiticnburly  exoaptad. 

I  do  not  abaanc  any  other  matter,  bntthat 
nftbaNitiMM.  If  tba  writ  mutt,  be  made 
nnt  in  the  ptaaanca  of  tba  partiea ;  they  tar, 
thai  immaiUately  wbea  the  ptraana  appear,  the 
writ  it  to  be  imued.  Bat  that  ia  impaawble, 
nod  oontrnry  to  raaaon  and  authority. 

IV'e  think,  on  tbeta  reatont  we  have  troubled 

500  with,  we  have  tftie  law  on  our  tide.  Only  one 
linar  I  OMitt  bef  leave  to  anewer  to  what  Mr. 
Brouerick  says  as  to  Percivars  case :  It  wat  a 
cvyiny  thing,  and  it  nuKht  be  an  extraordiuary 
jndfanant  Where  ju^menta  are  given,  they 
aie  to  go  aeoardini^  to  the  eourae  of  law :  Jottice 
lalobedoBaftaall.  Aad  aa  no  extrtocdinarr 
■laibed  iato  bar  amda  nse  of  againit  a  criminal, 
an  none  is  to  he  naad  to  tave  hun. 

My  W*d,  we  think  the  ttatote  of  Henry  6, 
daea  allow  anob  an  amendment  aa  we  deaire ; 
and  thatnoatatntedoetrettrainit:  Andtbere- 
I  hope  we  aball  be  allowed  to  amend 


There  it  one  matter  more.  Lord  Coke,  in 
him  8(b  Report,  laS.  a.  tayt,  The  ttatatet  of 
Henry  8,  and  that  <»r  41  £Us.  do  not  extend  to 
fteat  of  the  crown ;  beeaute  they  are  except- 
ed in  the  act  £lix.  and  that  of  Henry  8,  doet 
■ot  amend  10  them. 

We  agree  with  the  lord  Coke  in  evetj  thing, 
that  the  king  cannet  amend  by  that  of  Henry 
4,  theoKb  there  it  00  cxoeptioe  :  And  the 
maaen  is,  brrtneti  it  sptajra  only  ef  tuitt  be- 
aween  pacty  and  party.  And  ibn  ether  eta* 
im9ma9JUm,m9^kt^ 


only  to  treaaon  or  ietony,  becauie  they  only 
are  excepted. 

My  lord,  we  think  we  have  my  lord  Coke's 
authority  with  ua,  and  even  the  very  wordt  of 
the  not  of  8  Hen.  6.  And  though  thit  case  hat 
not  been  to  Adiy  conadered  before ;  yet  we 
hope  it  will  be  eontidered  now  ;  and  that  we 
tball  be  allowed  their  amendment. 

Mr.  Broderkk.  I  thought  not  to  have  aaid 
any  thing  more:  But  beeaute  I  have  been 
named  two  or  three  timea  by  Mr.  Attorney,  I 
desire 

Aa.  Gtm.  The  renly  ia  onra. 

Mr.  Brwiirkk,  My  lord,  I  beg  leave  to  ex» 
plain  mytelf  in  tomething  that  hat  been  mit* 
undentood.  I  think  I  did  not  tay  what  I  am 
chargtd  with.  Mr.  Attorney  talla  you  I  aaid, 
that  none  of  tlie  ^ueen't  prerogativee  extend  10 
criminal  proaaeutioot. 

Ati.  Gen.  1  sty,  you  taid.  There  it  greet 
difference  between  civil  aad  criminal  cates: 
And  that  the  qneen't  prerogative  it  intended 
only  of  amendmeott  in  civil  catet,  but  not  ap- 
plicable to  criminal  prtaecutiont. 

La  J.  Mr.  Bruderickaaid,  It  did  extend 
to  amendmenta  in  civil  oaaea,  but  not  in  cri- 


Mr.  Brodiriek.  And  I  do  make  a  differenre 
between  them.  For  in  criminal  proteoutioaa 
by  the  crown,  an  aatendment  cannot  be :  Bat 
in  the  case  of  aQuare  Impedit,  which  ia  a  civil 
caae,  there  it  might 

AiL  Gen,  Tlie  reply  it  ourt ;  and  they 
ought  not  to  breek  in  upon  ut. 

JL  C.  J.  If  you  will  tay  any  thing  aa  ta 
what  has  been  mistaken,  you  may.  The  cate 
of  Sherret  and  Talbot  it  not  to  the'poi"^  -  That 
wat  an  amendment,  not  in  behalf  of  the  crowo, 
but  of  the  subject ;  and  in  a  civil  cate.  It  waa 
in  a  Quo  Warranto ;  wherrin  if  the  tubject 
take  a  limited  disclaimer,  and  the  officer  00 
the  roll  enter  a  i^eneral  ditclstmer  witbout  li- 
mitation, Go«l  forbid  but  that  sh^mld  he  froend- 
ed.  But  tlien,  even  00  the  king's  side,  if  the 
original  indictment  he  right,  and  tlie  plea  roll 
be  mistaken  ;  euro  the  plea  roll  shall  be  rec- 
tified hy  the  indictment ;  and  tlm  pksa  it  ta 
be  msde  according  to  that. 

The  cases  of  Tufioo  and  Harris  are  ttronir 
catet.  In  that  of  Harris  tliore  wat  an  actutf 
trial ;  and  yet  noimue  joined.  He  waa  indeed 
indicted  aa  criminal,  and  the  issue  wnt  en* 
tered  ;  *  et  de  hoc  panit  ee  super  patriam,'  hot 
without  any  joinder  thereupon,  and  to  ne  coan 
(ilete  itsue.  It  it  true,  in  capital  eaaea,  they 
are  free  to  join  iMue  or  not :  But  in  other  cri- 
minal catet  it  It  otharwite ;  there  meat  be  a 
joinder.  And  at  to  the  ctee  of  Tuflon,  thai 
wts  tn  amendosent  that  went  very  fiur.  That 
waa  an  mfbrnsation  for  recuaancy  agaiatt 
the   huaband  and  wife  for  reeutancy  of  the 


wife.  The  wile  oeaaet  in,  and  she  alene 
(wkereaa  it  tbonld  have  been  the  huaband 
.pleada  Nat  Guilty;  and  itma 
And  it  waa  atended  by  iba 
tetbMwaaiklrt.    It 
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that  the  statute  of  Hen.  6,  did  not  extend  to 
criminal  matters ;  as  lord  Coi&e  (in  Blackmore's 
case)  is  expressly. 

Ait,  Gen,    But,  oay  lord,  he  given  the  rea- 
of  that  exception. 


X.  C.  J,  Now  the  8th  of  Henry  6,  has  this 
exception :  And  in  Stiles,  304,  no  mention  is 
made  of  the  statute  of  Hen.  6,  but  that  was  by 
xeasonthey  thought  it  would  not  help  them. 
And  tlien  the  query  is.  Whether  this  case 
be  within  that  exception,  and  (as  in  civil  cases) 
nay  be  amended  ?  But  this  is  a  case  of  a  dif- 
iferent  nature ;  and  I  will  not  say  any  thing 
now  in  the  point  of  this  case,  because  of  the 
consequence :  Though  I  suppose  it  is  not  ex- 
cepted by  the  statutes :  An  J  I  believe  you  do 
not  desire  our  present  opinion. 

Att,  Gen,  Yes,  my  lord,  I  desire  the  opi- 
nion of  the  Court  in  this  case,  and  I  tliink  it  is 
of  mat  consequence  to  us  to  have  it  now. 

L,  C.  /.  If  you  insist  on  it,  I  must  see  if  1 
can  ibrm  an  opinion ;  but  I  would  willingly  de- 
fer it, 

Att.  Gen.  My  lord,  I  lay  it  before  you  with 
■obmission. 

Justice  Fowhl,  It  is  a  new  thing,-  and  taken 
up  against  the  current  opinion.  Perhaps  they 
miffht  take  it  on  lord  Coke's  opinion ;  and 
did  not  examine  it,  as  they  should  have  done. 

Att.  Gen.  My  lord  Coke  does  not  say  so 
himself. 

JuHtice  Pamel.  No :  But  because  he  says  it 
is  excepted,  they  gave  credit  to  his  words,  and 
did  not  examine  into  the  business :  And  1  believe 
that  was  tbe  tbuodation  of  this  opinion.  But 
if  you  think  it  is  amendable  in  the  same  term, 
because  the  Court  may  amend  their  own  judg- 
ments tbe  same  term ;  you  must  speak  to  that 
point. 

I  do  not  know  that  they  can  amend  their 
own  judgment  in  this  term  :  Thongh  indeed, 
if  K  be  amendable  at  all,  it  is  amendable  this 
term.  Besides,  I  should  make  no  difficulty 
but  that  it  is  a  misprision  of  the  clerk ;  and  it 
was  bis  negligence  not  to  do  it  by  the  warrant. 
And  if  this  were  in  a  civil  process,  1  believe  il 
might  be  amended  in  any  other  term :  But  this 
bein^  in  a  criminal  matter ;  and  the  current 
opinion  being  that  none  of  the  statutes  did  ex- 
tend to  criminal  matters,  it  ou^ht  to  be  well 
considered ;  for  the  current  opmion  is  a  great 
thing. 

Att.  Gen,  There  is  no  doubt  of  it,  it  ou^ht 
to  be  considered ;  but  it  is  lit  for  me  to  desire 
your  opinion. 

Just.  Potoit.  I  believe  these  statutes  were 
never  so  scanned  before;  and  I  believe  this 
matter  has  been  more  searched  into  now,  than 
over  it  has  been  bef(»re.  But  it  has  been  the 
seneral  opinion,  that  none  of  the  statutes  of 
Jeofails  did  extend  to  criminal  cases :  That 
may  arise,  because  all  the  statutes  take  in  so 
large  a  compass.  All  indictmenu  and  infbr- 
inatiuns,  and  no  doubt  the  latter  statutes,  do  not 
extend  to  such  caaesu  And  the  opinion  might 
irise  from  that 


I  ^Kii  now  this  statute  of  the  8th  of  Hen.  6, 
hasexception  of  felonies  and  treasons,  and  nono 
else;  and  you  cannot  extend  tbe  exception 
further.  It  b  a  case  of  difficnlty,  but  it  arises 
from  the  common  opinion ;  otherwise  we 
might  give  our  opinion  now  without  difficulty : 
For  the  words  are  as  clear  as  may  be ;  and  it 
is  against  reason,  to  except  things  that  that 
statute  did  not  except.  But  being  a  thing  tliat 
is  fiot  so  particularly  confined  to  this  term  (for 
the  statute  mentions  nothing  of  terms)  if  it  be 
amendable,  it  may  be  amended  in  another 
term. 

But  indeed,  for  matter  of  judgment,  because 
the  ju<ijg;ment  must  be  in  the  same  term,  in  the 
cose  of^the  amendment,  we  may  as  well  do  it 
in  this  term  :  And  we  may  take  some  time  to 
consider  of  it,  and  lell  \ou  what  our  opinion  is. 
Just.  Gould,  I  shall  not  now  say  any  thing 
in  this  case,  but  reserve  myself  entirely  till  the 
Court  give  their  opinion. 

But  as  to  that  case  you  were  citing ;  Perry's 
case :  (The  case  was  Perry  and  Munday ;  for 
I  was  of  counsel  in  the  case.)  There  was  an 
information  against  Perry  and  Munday  for 
foiging  a  bond :  They  laid  their  forgery  at 
Skerborn.  The  publication  was  at  Dorcbeirter  ; 
and  the  Venire  was  Dorchester.  The  verdict 
was  for  the  king.  They  brought  an  arrest  of 
judgment  aflerwards;  and  the  question  was 
debated,  on  the  statute  of  16  and  17  of  king 
Charles  S.  Whether  this  were  not  within  the 
statute  ?  Now  they  are  agreed,  that  that  in- 
formation, because  at  common  law,  was  with- 
out the  purview  of  the  statute. 

L.  C.  J.  That  was  an  information  upon  a 
penal  law.  They  questioned  whether  it  was 
within  the  purview  of  the  statute ;  and  they 
thought  it  was  not  helped  by  any  statute. 
That  shews  the  opinion  or  the  lawyers:  They 
thought  it  not  within  any  of  the  statutes  of 
Jeofails :  and  the  verdict  was  set  aside. 

Mr.  Broderick,  Yes,  my  lord ;  and  the  Court 
awarded  a  new  Venire  Facias. 

L.  C.  J,  There  is  a  great  regard  to  be  had  to 
practice.  There  were  ffreat  men  at  the  bar  at 
that  time ;  and  thev  did  not  think  at  that  time 
that  it  was  within  the  statute. 

As  to  what  you  say  of  copyholds,  it  has  in- 
deed been  held,  that  the  statute  did  not  extend 
to  an  assignee  of  copyhold  lands,  or  to  a  cove- 
nant on  the  alienaUon  of  the  copyhold  by 
lease. 
Att.  Gen.  It  was  here  argued  that  '■ 

L.  C.  J.  It  was  my  opinion,  that  all  sutotes 
extend  to  copyholds,  if  it  be  for  the  benefit  of 
tbe  copyholder,  and  not  one  jot  to  the  prtjudice 
of  the  owner :  And  therefore  the  resolutiun  of 
Jobbings  case  was  tliat  we  went  on.  You  must 
stay  till  the  last  day  of  the  term. 

Att.  Gen.  My  lord,  I  think  we  have  shewn 
that  it  is  amendable  by  the  statutes ;  and  if  not 
so,  by  tbe  common  Uw.  And  we  have  all 
points  with  us.. 

Sir  T.  Fowis.   My  lord,  I  doubt  it  will  be  in- 
sisted  on,  that  in  another  term  it  cannot  he 
amended. 
40 
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L.  C.  /.  Move  us  the  latt  day  of  tbe  tarm. 
It  is  certainly  the  mtsprisioD  of  the  derk. 

Nov,  28.  i.  €.  The  latt  day  of  Michaelmai  term. 

8ir  T.  PowU.  My  lord,  we  come  in  the  case 
of  the  qoeen  ami  Mr.  Tutchin,  if  your  lordship 
bo  ready  to  |^ve  your  opinion. 

Att.  Gen,  Call  Mr.  Tutchin.  [Who  ap- 
peiired.] 

L,  C.J>  I  must  d<*sire  you  to  stay  in  this 
natter  till  the  first  day  uf  the  next  term. 

Att.  Gen.  My  lord,  we  did  ei)>ect  your  lord- 
ihap  would  have  given  your  opinion  now. 

L,  C.  J.  For  my  part,  1  should  rather  desire 
time  till  the  next  term  :  But  if  you  are  not 
willini(  to  stay  till  tlien,  you  must  tuke  such  an 
opinion  as  we  can  fcire, 

Att.  Gen.  I  submit  to  what  your  lordship 
shall  determine. 

L.C.J.  It  may  be,  I  may  be  Uien  of  the 
same  opinion  1  am  now  ;  but  then  1  may  de- 
liaid  mv  opinion  better.  I  would  only  put  it  off 
to  the  orst  dSy  of  tlie  next  term. 

Att  Gen.  My  lord.  I  bsTO  laid  the  matter 
before  you ;  and  I  acquiesce  in  what  you  shall 
think  fit. 

Sir  r.  PoKii.  Upon  the  oboerratioQ  of  Black- 
nore's  case,  where  lord  Coke  says,  the  Court 
cannot  amend  misprisions  of  clerks  in  process 
Ml  another  term  ;  it  we  hare  not  judgment  this 
term,  we  shall  lose  that  advantage. 

Att.  Gen.  There  are  two  points  in  thb  case: 
One  is,  that  it  is  amendable  oy  common  law ; 
the  other,  that  it  is  not  excepted  by  the  statute 
•f  Henry  6  — Now  my  lord  Coke  says,  error  in 
process  is  amendable  in  another  term.  But 
we  submit  to  the  Court ;  1  press  nothing. 

Just.  Fowei.  Coke  say  so !  But  I  beliere  no 
man  will  say,  that  erer  a  mistaken  writ  was 
^mended  in  another  term.  Therefore  he  must 
intend  the  subsequent  proceedings,  or  process: 
It  may  be  the  proceedings  of  the  original  entry 
on  their  award,  that  may  be  amended  in  another 
term ;  and  Coke  must  mean  that.  There  have 
been  entries  of  awards  amended  in  another 
term ;  but  the  mistake  of  a  writ  was  ncTer 
amended  in  another  term  that  1  can  find. 

X.  C.  J.  If  we  put  it  off  to  the  next  term, 
and  our  opinion  should  be  against  the  amend- 
neiit,  he  can  be  tried  in  that  term. 

Att.  Gen.  My  lord,  I  submit  it  to  you. 

Just.  PcmeL  We  csnnot  now  j^ive  so  fall 
reasons;  yet  I  have  entered  my  opinion  in  the 


Just  Gould.  I  was  sometime  of  opinion, 
that  it  was  amendable  by  the  statute ;  but  really 
looking  on  the  cases  that  have  been  cited,  that 
is,  the  cases  that  are  in  pleas  of  the  crowu^  it  is 
not  amendable  by  the  statute  of  Henry  6.  I 
say,  1  formerly  thought  it  might  be  amended 
bv  virtue  of  the  statute :  But  upon  perusal  of 
Islackmore's  case,  6ec.  it  seems  to  alter  my 
judgment.  But  notwithstanding,  1  hold,  that 
at  common  law  it  raav  lie  amended .  For  what 
■leans  all  the  cases  that  are  now  extant ;  the 
cases  of  informatioiiSi  as  the  case  of  sir  fiom- 
phry  Bond,  ^c.  ^ 


The  case  citad  by  Yd?<ertM,  in  f  Balstrode 
85,  is  very  strong.  There  were  two  indicted 
for  felony,  and  tound  guilty.  The  judge  saw 
that  it  waa  in  the  stnguTar  number,  and  atayed 
judgment :  And  they  moved  afisrwards  in  auo* 
ther  term  ;  and  there,  by  the  judgment  of  nine 
or  ten  judges,  it  was  amended ;  and  the  men 
were  both  baajgad. 

Why  now,  it  must  be  by  the  statute  law,  or 
by  the  common  law,  that  it  was  amended  in 
that  case.  By  the  common  law^  1  say,  it  ia 
amendable. 

There  is  a  case  In  Raymond's  reports,  440. 
It  is  an  indictment  on  a  certificate  of  a  justice 
of  peace,  that  InglHield,  being  a  reputed  Pa« 
pist,  had  refused  to  take  the  oath  of  supremacy, 
Aic.  Upon  Not  Guilty  pleaded,  the  jury  found 
the  commission  in  hie  nerfo,  5rc. 

It  was  objected,  that  the  certificate  was  not 
fbnnd  under  seal  of  the  justices,  tmt  only  m 
Atfc  verba :  And  they  did  amend  it 

This  is  the  same  case.  And  I  take  it,  that 
such  a  ^ult,  as  does  not  alter  the  issue,  nor 
the  trial,  or  crime,  ia  a  thing  that  b  amend- 
able. 

Now  there  is  sir  John  Curson's  case,  in  2 
Cro.  It  ia  a  strong  case.  There  is  an  infor- 
mation against  him  and  h'ls  wife  for  recusancy. 
The  wife  only  pleaded  not  gtiilty.  The  quea* 
tion  was,  whether  this  were  right  ?  And  whe- 
ther they  shouM  amend  it  ?  And  it  was  re- 
solved, that  it  should  be  amended. 

The  case  in  Siderfin,  that  is  (1  Siderfin,  S4S) 
the  case  of  Perdval  and  OodfVey,  I  do  not 
donbt,  for  my  part,  but  it  is  amendable ;  and 
take  it  as  strotuf  as  this  is.  They  were  indicted 
fbr  a  riot :  a  Venire  Facias  issued  Vicecomiti- 
bus  Canterburiee ;  and  it  was  returned  by  one 
sheriff.  They  examined  into  the  truth  of  the 
case,  and  they  found  there  was  but  one  sheriff: 
and  the  question  was,  whether  this  was  amend- 
able f  And  it  was  Tesolred  it  should  be  amend- 
ed ;  and  also  that  it  waa  amendable  at  common 
law. 

I  must  confess,  I  do  not  see  that  there  b  any 
reason  in  the  world  against  it.  There  is  but 
only  one  case  that  seems  to  be  against  it ;  that 
is  the  case  of  Theobald  and  Newton,  Stylea 
307.  There  indeed,  by  RolPs  opinion,  it  waa 
not  amendable,  5cc.  But  that  is  only  a  single 
opinion. 

And  as  to  the  case  between  the  king,  and 
Read  and  Dawson  (it  should  have  been  two 
cases)  there  it  was  held,  that  the  statute  of  Jeo- 
fails does  not  extend  to  infhmations  of  intru- 
sion8 ;  and  yet  it  was  ruled,  that  it  should  be 
amended. 

lod^,  my  lord  Haka,  in  Keble,  191,  S15. 
[He  means  Twisden;  vid.  Keble,  191,  198, 
215,]  did  hold,  that  it  was  amendabte  within 
the  statute ;  and  that  the  amendment  would 
stand  iu  nwd  of  it :  Irat  it  was  ruled  contra  ; 
and  that  it  needed  not  the  help  of  the  statute  of 
Jeofails.  And  I  must  needs  say,  if  the  case  of 
Bradley  and  Banks,  in  t  Cro.  889,  and  in  Yd- 
▼erton,  S04,  were  not  in  the  way,  I  think  thd 
writ  had  bacB  good  cnoog^;  mitisaoooti- 
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DUiDOe  from  ^y  to  day,  thoueh  the  Teste  is 
the  94th,  aod  the  iward  the  8drd. 

Now,  in  my  m'md,  an  award  the  2drd,  of  a 
vrit,  the  34th,  is  a  perfect  continuance.  And 
the  case  of  Bradley,  &c.  as  it  is  in  2  Croke, 
S83«  does  not  contradict  this ;  tliou^jrh  indeed 
thai  case  of  Bradley,  as  it  is  in  Yeiverton,  is 
oontrarv ;  but  that  seems  mistaken.  So  that  I 
do  thiuK,  on  the  whole  matter,  it  is  amendable 
at  common  law. 

Hale^  Powis  accorded  with  Gould,  that  it 
was  amendable ;  butPowel  argued  contra^  that 
it  was  not. 

L.  C.  J.  HoU.  I  should  have  been  glad  to 
bave  bad  time  till  next  term,  to  consider  of  this 
matter :  for  though  1  am  satisfied  in  my  opi- 
niooy  yet  perhaps  I  may  not  give  others  that 
satisfaction  concerning  it,  as  I  might  have  done 
if  1  had  had  a  longer  time. 

I  am  of  opinion,  that  this  is  not  amendable 
neither  by  the  common  law,  nor  by  the  statutes. 

First,  It  must  be  admiUed,  tiiat  this  is  a 
fault  in  the  writ,  in  a  point  that  is  material : 
tfial  is,  the  Teste,  which  should  have  been  Die 
lianas,  the  93rd  of  October,  and  it  is  the  94tb  : 
foit  the  tSrd  i&  the  day  that  the  defendant  has  in 
ooart  on  the  return :  and  that  being  the  day 
be  has  in  court,  the  Teste  oi  the  writ  to  con- 
tioue  the  process  shook!  ha? e  been  that  very 
dav. 

mw  I  do  not  understand  what  my  brother 
P6w»says,  That  there  is  no  intervaf  between 
one  day  and  another.  I  would  fab  know,  if  a 
day  be  appointed  for  a  man  to  appear  on ;  and 
then  he  has  another  day  giyen  him,  when  he 
appears  not :  as,  if  a  man  appears  the  S3rd  of 
(mober,  and  there  is  a  day  given,  the  t4th  ; 
will  not  this  be  a  discontinuance?  No  question 
but  it  is :  because  be  being  in  court  the  23rd, 
and  baTing  no  direction  the  23rd  when  to  come 
a|piin,  he  is  ont  of  court  Then  shall  you 
give  another  day  behind  his  back  ?  That  can- 
not be  m  reason.  His  dav  in  court  is  the  23rd 
af  October ;  and  that  day  be  should  have  ano- 
ther da^  appointed.  He  has  a  day  in  tlie  roll, 
but  not  in  the  writ :  that  is  issued  behind  his 
back,  the  24th  ;  at  which  time  he  is  not  in 
court.  Then  if  this  be  so,  here  is  a  writ  issued 
behind  the  defendant's  back,  and  without  any 
award  of  the  court:  for  the  award  is,  «  Die 
«  Limss  prox.  po^  tres  Septimanas  Sancti  Mi- 
*  chadis,*  which  is  the  23rd  of  October ;  then 
Ibera  is  a  *  preceptum  est '  that  day.  Now 
wben  this  writ  issues  the  24th ;  is  this  writ 
warranted  by  the  roll  ?  No,  it  is  not ;  but  ano- 
ther aortof  writ,  different  from  tliat  which  the 
court  awarded :  therefore  bdug  another  wnt 
than  what  was  awarded ;  where  is  there  Iny 
authority  for  it?  Or  how  can  the  jury  be  dis- 
inined  upon  it  ? 

.  The  writ  that  issued  the  24th,  is  another 
writ :  for  there  is  a  material  varying  bettveen 
tbe  writ  that  issues,  and  tlie  award  of  the  roll ; 
eoels  the  2Srd,  the  other  is  the  24th. 

Tbe  day  of  the  writ  is  material :  and  when  it 

—  TeJSle,  it  is  in  tbe  judgment  of  the  law  a 


writ  of  that  very  day ;  as  it  was  adjudged  in 
the  case  of  Owen  v.  Baillie,  17  Ch.  2,  in  a 
trover  and  converaion. 

A  defendant,  that  is  condemned  in  debt  and 
damages,  sells  his  goods  bona  Jide^  between 
the  last  day  of  Trinity  term  and  the  first  of 
Au^st.  AAer  he  had  sold  his  goods,  the 
plaintiff  takes  ont  a  Fieri  Facias,  Tested  the 
first  day  of  Trinity  term ;  which  was  before 
the  sale,  though  taken  out  afler ;  settins  forth 
that  tbe  4th  or  5th  of  July,  be  had  seized  these 
good:!  in  the  hand  of  the  vendee ;  though  the 
writ  was  not  taken  out  actually  in  Trinity  term, 
yet  bearing  date  then,  and  the  first  uf  August 
the  goods  were  sold ;  yet  the  writ  being  Tested 
the  first  day  of  Trinity  term,  it  was  held  not 
amendable ;  and  that  the  hands  of  the  vendee 
were  Imund  by  it. 

Now  this  writ  here  is,  in  the  judgment  of 
the  law,  issuing  out  of  this  court  the  24th  of 
October.  If  ne  should  amend  this,  what  al- 
teration should  wc  make?  We  must  make  it 
another  writ :  fur  a  writ  that  issues  out  of  this 
court  the  24th,  cannot  be  a  writ  that  issues  out 
the  23rd  ;  end  if  we  amend  it,  we  make  it  at 
different  as  possibly  can  be. 

Now  why  should  we  amend  it  ?  As  we  now 
take  it,  by  the  statute  of  Henry  6,  the  writ  is 
good  in  'itself;  but  it  is  not,  as  the  Court 
awarded  it.  Tbe  meaning  of  the  statute  was 
not  to  amend  mistaken  writs,  but  mistakes  in 
writs :  the  statutes  mesnt  nuth'mg  but  that  Not 
that  you  should  amend  a  writ  that  was  good  ia 
itself,  and  fit  it  to  your  particular  ^turpoee. 

Now  here  is  a  writ  executed  in  the  same 
term :  yet  to  make  this  trial  to  be  good,  what 
must  you  do  by  this  amendment  ?  You  muat 
make  it  to  be  another  writ :  for  yuu  must  make 
the  writ,  even  contrary  to  truth, to  be  the  23rd, 
which  was  the  24th :  and  therefore  it  cannot 
be  maile  good ;  nor  can  the  trial  be  made  good. 
You  would  make  it  tbe  23rd,  where  it  is  in- 
deed tbe  24th  ;  and  so  you  would  change  the 
nature  and  suttstance  of  tiie  writ.  Is  not  this  a 
material  variance,  and  different  from  the  award 
of  the  Court? 

Before  the  statute  of  Jeofails,  if  it  had  been 
in  a  civil  case,  it  is  helped  by  the  statute  of  the 
8th  of  Henry  6 ;  because  a  discontinuance 
of  process  it  is  helped  by  that  statute ;  but  that 
statute  extends  not  to  this  case.  I  would  faia 
know,  whether  there  has  been  any  amend- 
ment, in  any  case  of  this  nature,  since  the  sta- 
tute of  Henry  the  6th  ?  It  is  true,  Testes  of 
writs  have  been  often  amended ;  but  that  was, 
where  it  was  a  void  Teste ;  as  on  a  Sunday,  or 
out  of  term  ;  or  where  it  is  impossible,  as  sf  ler 
the  return,  &c.  That  is  a  xoia  Teste,  if  it  bear 
date  on  a  Sunday,  or  in  the  vacation. 

In  civil  cases  it  is  amendable  ;  because  it  is 
the  fault  of  the  derk  by  mistaking  a  day  ;  as 
in  making  it  on  a  Sunday,  or  in  a  vacatioo- 
time :  there  may  be  reason  for  it ;  and  it  may 
be  amended  by  the  statute  of  Henry  6,  becauae 
phiinly  a  mbtake  of  the  clerk.  And  on  this 
reason  is  thst  case  in  Yclvcrton,  64,  and  tfaa 
case  of  Bradley  aadfiaaksi  204.     There  waa 
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m  Veoire  retomible  one  iliv ;  and  (he  Tette  of 
the  Digtringat  was  of  tfae'same  date,  and  the 
same  day  with  the  Teste  of  the  Ventre ;  and 
that  Was  held  anietidable,  because  it  is  nnpoa  • 
sible  yoo  shall  distrain  hefbre  the  return  of  the 
Venire ;  and  the  Distringas  bore  Teste  the 
same  day  with  the  Venire :  so  that  the  Teste 
was  repugnant  to  the  writ  itself;  and  there- 
fore the  writ  b  naught  in  itself,  beeanse  it  was 
to  distrain  a  jury  that  was  notsurooHNied.  But 
the  law  has  always  been,  that  if  upon  the  re- 
turn of  one  writ,  there  is  to  be  another  writ 
•warded  ;  that  other  writ  must  be  Tested  on 
the  very  day  upon  which  it  was  awarded,  and 
the  return  of  the  former. 

And  that  case  of  Bradley  and  Banks,  in  S 
Cro.  and  Yelv.  is  very  strong  to  this  purpose. 
There  the  person  csme  in  on  the  exigent,  and 
.prayed  Oyer  of  the  writ  and  all  mesne  process : 
and  therein  appeared  a  gap,  the  fbrtt  process 
being  returnable  I>eciroo  sexto  Octobris,  and 
the  appeal  being  returnable  Quindena  Sancti 
Michaelis,  that  is,  the  16th  of  October,  were 
well.  But  the  Alias  Capias  ^[oes  out  Tested 
the  93rd  of  October,  which  being  seren  days 
after  the  return  of  the  former,  that  was  wrong ; 
lor  it  should  hare  home  Teste  the  16th  of  Oc- 
tober, then  it  had  been  right;  but  being  the 
Sdrd,  there  was  a  gap ;  and  therefore  it  was 
bdd  a  discontinuance. 

And  this  is  the  practice  of  the  Common 
Pleas,  though  not  so  much  obterred  here  in 
this  court,  in  writs  of  enquiry  of  damages :  but 
enquire  of  them  in  the  Common  Pleas,  and 
they  will  tell  yoo,  the  subsequent  process  ought 
always  to  bear  Teste  the  day  of  the  return  of 
the  former  writ  If  you  go  to  a  Capias,  either 
in  outlawry,  or  to  distrain  a  man  ;  the  second 
Distringas  is  always  Tested  the  day  of  the  re- 
turn of  the  first ;  and  the  third  is  always  Test- 
^thedayof  the  return  of  the  second:  and  if 
it  bear  Teste  the  next  day,  all  process  is  dis- 
continued. 

Ay,  but  you  say,  it  is  a  mistekeof  the  clerk. 
It  is  so :  but  we  are  to  judge  of  the  thing  it- 
•elf,  whether  it  is  by  way  of  negligence,  or  for 
want  of  skill.  For  aught  1  know,  it  may  be 
Ibr  want  of  akill,  that  it  b  Tested  another  day : 
but  every  derk  does  not  know  this.  Noy, 
eooie  hare  pretended  to  know  that  it  need  not 
bear  date  the  day  of  the  precedent  writ's  re- 
Itom.  Why  th^  might  it  not  be  an  error  in 
akill?  If  he  thinks  it  a  right  writ,  and  says  it 
must  be  Tested  tlu;  24tli,  this  is  want  of  skiM ; 
and  then  it  is  not  amendable.  And  then  this 
being  a  wrong  writ,  the  Teste  is  material ;  and 
ite  being  Tested  the  94tb,  is  a  mistake  so  ma- 
terial, that  if  it  had  been  a  dril  case,  I  should 
bave  been  against  the  amendnient ;  and  there- 
fore much  more  in  this  case,  I  think,  it  ought 
to  be  quashed,  and  a  new  Venire  awarded.* 

*  As  to  the  doctrine  of  amendments,  see  in 
this  Collection,  Bamardiston's  Case,  ?ol.  9,  p. 
1366,  aod  Wilkes's  Case,  a.  d.  1764.  Leach's 
Hawk.  PI.  Cr.  hook  «,  c.  S3,  s.  189.  €•  25,  s. 
97,  and  the  aothoritiea  there  cited. 


Ait.  Qm.  If  the  Court  deeide  it,  I  cannot 
leU  what  to  say. 

Juet.  Fomis.  What  bave  you  to  say  F 

Att.  Gen.  The  Court  is  divided,  and  there  it 
hangs. 

£iC,J.  I  would  not  be  mderrtood  otherwise 
than  thus :  I  do  net  say,  this  case  is  within  the 
atetute ;  but  I  look  on  it  to  be  so  material  a  va- 
riance, that  it  is  not  amendable. 

Att,  Gen,  The  Court  being  divided  m  their 
opinion,  I  know  not  any  mle  to  stop  judgment. 

Just.  Powif.  I  know  not  how  far  it  may  ge 
in  criminal  cases.  That  which  swayed  with 
me,  was,  to  see  so  many  bold  amendmcnte 
in  many  cases ;  that  went  with  me  very  far ; 
and  which  were  said  to  be  done  by  common 
law. 

What  I  said  as  tocoming  the  next  dsy,  I  did 
not  rely  on  it :  though  it  did  seem  to  alleviate 
the  thing.  But  I  was  so  tender  in  the  caae, 
that  I  did  think  it  mi^ht  be  better  to  have  a  new 
trial.  I  have  hdi  m  my  opinion,  with  mj 
lord  chief  justice  Holt  and  Mr.  Justice  Pom  A 
a  great  deal.  I  was  tender  before  in  the  point : 
and  I  do  join  with  mv  ku^  chief  justice  Holt 
and  Mr.  Justice  Powel,  that  tliere  ought  to  be 
a  new  trial,  and  a  new  Distringas. 

Att.  Gen.  With  a  rule,  I  submit ;  but  with- 
out a  rule,  I  would  have  signed  judgment. 

Mr.  Bitrmtagne.  My  lord,  we  asove  to  set 
aside  this  trial,  because  it  is  irregular. 

Att.  Gen,  If  you  make  a  rule,  we  need  not 
dispute  it. 

Just  Pomel,  Judgment  goes  of  oourae,  im- 
iess  yoo  stop  it. 

Att»  Gen.  There  is  no  rule  to  slop  it :  and 
then  I  csn  sign  my  judgment. 

Mr.  AfoafUs^rate.  My  kird,  though  the  Court 
can  make  no  rule  for  an  aniendment.  becauae 
the  judges  are  divided  about  that  poiut ;  yet  1 
hnmblv  conceive,  your  kirdship,  and  the  rest  of 
the  judges  do  agree,  that  the  writ,  as  it  now  ia^ 
is  naught ;  and  therefitre  I  hope  you  will  let 
us  have  a  mle  to  suy  judgment. 

L,  C.  J.  Mr.  Attorney,  they  have  been  doot* 
ing  to  have  a  new  trial. 

Att,  Gen.  It  would  be  a  breach  of  duty  in 
me,  not  to  sign  my  judgment,  if  you  do  not 
make  a  rule  while  it  is  under  consideration. 

L.  C.  /.  Here  was  leave  i^iven  to  move  in 
arrest  of'  judgment ;  and  there  is  no  rule  for 
signing  iudgment. 

Att.  Gen.  There  is  no  rule  to  slop  it. 

Mr.  Mount  ague.  What  is  the  rule  that  was 
made  upon  my  first  motion  f 

Clerk  reads.  *  Die  Martis  proximo,  flee* 

Jffr.  Monntaxue.  We  take  it,  that  though 
the  Court  be  divided  about  the  amendment; 
vet  since  there  can  be  no  amendment,  the  writ 
being  naught,  we  ought  to  go  to  a  new  trial. 

Just.  Famel.  Bj  all  means,  go  to  a  new 
trial. 

Just.  PomU.  It  is  in  a  case  that  was  never  an 
much  looked  into  before. 

Att.  Gen.  If  we  most  have  a  new  trial  in 
wvare  iaa  weiMcaae  than  i  thought 
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we  were ;  for  we  are  to  begin  prooeas  agaio. 
But  if  a  rule  be  made,  we  must  submit. 

Mr.  Mountague,  There  was  a  rule  made  at 
Ihe  aide  bar,  upon  mj  motion  there,  that  all 
thiogs  should  stay. 

Att.  Gen.  That  was  not  a  place  to  more  for 
anile. 

L»  C  /.  That  is  to  stay  in  itaiu  quo  they 
were  theu.  There  is  no  rule  for  judginent  to 
■lay. 

Ati.  Gen,  If  on  motion  to  arrest  judgment, 
the  judges  of  the  Court  are  divided,  I  have 
heard  it  said,  that  judgment  may  be  entered. 

Just«  Pamii,  1  said  at  the  beginning,  I  was 
uidinable  to  have  a  new  trial. 

L.  C.  J.  I  know  not  what  you  mean.  You 
■ud,  Tou  were  iuclinable  to  nave  it  amended : 
I  would  have  it  amended,  if  I  had  followed  my 
fkney. 

Jaat.  Paa>eL  If  nay  brother  has  changed  his 
opinion,  he  may :  for  we  have  been  arguing, 
that  we  may  change  our  judgments. 

L.  C.  J.;  You  have  any  time  to-day  to  move 
it  again.  Put  us  in  mind  of  it :  I  may  change 
my  mind  too,  it  may  be. 

Just.  Powii.  I  judge  not  bow  it  may  go  in 
criminal  matters:  but  all  are  of  opinion,  that  it 
should  not  stand  as  it  does. 

L.  C.  J.  The  Court  is  divided  that  it  should 
be  amended ;  but  not  that  it  is  well  as  it  is  : 
and  that  is  Mr.  Attorney's  motion,  to  alter  what 
is  V>  be  amended. 

Just.  PoweL  Mr.  Attorney  makes  no  motion 
lor  a  rule ;  but  f^ould  have  it  stay  as  it  does. 

JL  C.  J.  That  it  may  remain  %n  statu  quo. 

Ati.  Gen.  If  you  cannot  agree  in  yonr 
judgment,  I  submit  it  to  you,  whether  I  may 
not  enter  judgment  for  the  queen,  though  it  be 
not  amended. 

Mr.  Mountague.  We  hope  Mr.  Attorney 
Ab\\  not  be  permitted  to  sign  judgment  in  this 
ease :  for  though  it  is  true,  that  there  can  be 
DO  amendment,  becanse  the  Court  is  divided  ; 
yet  I  do  not  apprehend  that  it  is  ri^^ht  as  it  is. 

Ait.  Gen,  If  the  Court  be  divided,  no  rule 
can  be  made. 

Just.  Powii.  Let  there  he  a  new  trial. 

Mr.  Mountague.  Mr.  Attorney,  the  Court 
would  have  a  new  trial :  and  I  think  you  bad 
better  do  so. 

Att:  Gen.  I  want  none  of  your  directions. 

Mr.  Mountague.  I  may  take  notice  of  what 
the  judges  say. 

L.  C.  J.  And  he  will  make  use  of  what  we 
Bay,  as  far  as  is  convenient  for  biro. 

Att.  Gen.  But  Mr.  Mountague  must  not 
pretend  to  give  directions  what  I  am  to  do. 

Mr  Mountague.  I  do  not  give  you  direp* 
tkuM;  but  I  hope  I  may  take  notice  of  what 
the  Court  says. 

L.  C.  J.  Mr.  Attorney,  we  believe  you  do 
not  want  their  advice. 

Att.  Gen.  But  they  are  very  ready  to  give  it. 

Mr.  Montague.  I  only  took  notice  to  Mr. 
Attorney,  how  far  the  Court  was  agreed :  and 
only  moved  that  the  rule,  which  I  did  conceive 
watpraioiiiicedby  the  Cotirt,inigfat  be  taken. 


Att.  Gen.  You  moved  to  no  purpose. 

Mr.  Mountague.  f  take  it,  that  Mr.  Jostiot 
Pbwis  is  for  a  new  trial. 

Just.  Powii.  Yes,  I  am  so.  It  is  a  nice  case, 
and  has  never  been  considered  fully  before. 

Mr.  Mountague.  I  hope  now  we  have  done. 

Att.  Gen.  If  I  hear  what  rule  the  Court 
makes,  I  shall  submit 

Mr.  Mountague,  1  hear  the  pleasure  of  the 
Court  is,  that  the  rule  shall  be  for  a  new  trial. 

L.  C.  J.  You  must  have  a  new  Venh^ 
Facias. 

Att.  Gen.  That  cannot  be,  with  snbmis* 
sion :  a  new  Venire  we  cannot  have. 

X.  C.  J.  You  must  have  a  new  trial.  The 
jury  hare  given  their  verdict;  whereas  they 
aj^peared  to  a  v«rong  writ,  and  so  the  former 
tnal  is  not  warranto. 

Ati.  Gen.  I  think  they  are  warranted  to  ap- 
pear by  the  return  of  the  Venire ;  and  that  we 
must  go  back  but  where  the  fault  is,  which  is 
only  but  where  the  Distriiij^as  is  made  out :  so 
that  a  Distringas  de  novo  is  to  be  for  the  same 
jury.  But  I  ti'ill  meddle  no  nN>re  in  it,  with- 
out particular  order. 

L.  C.  J.  Do  what  yon  will ;  we  will  give 
you  no  direction.     We  quash  this  trial. 

Sir  T.  Powii.  My  lord,  if  you  quash  this 
trial,  then  we  are  to  begin  again. 

Att,  Gen,  If  the  Court  is  of  opinioB  that 
there  ought  only  to  be  a  new  Distringas  is- 
sued, and  we  can  go  back  no  further,  I  ani 
afraid  we  shall  never  come  right. 

Just'  PoweL  The  difficulty  is  in  right  award- 
ing the  Distringas,  because  it  does  not  bear 
date  with  the  return  of  the  Venire.  But  thea 
consider  where  yuuare:  if  you  bring  him  on 
a  new  trial,  he  can  challenge  any  one  that  has 
given  a  verdict  before. 

L.  C.  J.  It  is  a  Distringas  to  summon  that 
jury,  but  it  is  without  T(*ste:  and  that  jurj 
having  giveu  their  verdict,  they  are  not  to 
serve  a^in. 

Att.  Gen.  I  am  sure,  according  to  anthori- 
ties,  they  must  begin  where  the  faiilt  was. 

L,  C  J.  I  shouhl  have  thought  the  Venire 
de  novo  had  been  proper :  fur  ihis  Distringas 
bearing  Teste  out  or  time,  and  that  being  erro- 
neously executed,  there  ought  to  be  a  new 
Distringas,  which  is  to  be  founded  on  a  neff 
Venire. 

Alt.  Gen.  If  you  do  quash  this  trial,  I  sup- 
pose your  lordship  will  inake  some  awsrd  tor  a 
new  one. 

L.  C.  J.  We  leave  it  to  you. 

Att.  Gen,  I  cannot  enter  it. 

Just  PoweL  We  must  grant  a  Venire  de 
novo;  which  we  cannot  do  uithout  quasbing 
this  verdict ;  and  that  is  the  way  to.  try  him 
again. 

Att.  Gen,  My  lord,  I  am  far  firom  thinking 
I  can  alter  your  rule;  but  I  cannot  tell  how  to 
follow  it. 

L,  C.  J.  What  we  do  is  er  ahundanti^  more 
than  we  are  bound  to.  We  can  leave  yoo  to 
do  what  you  can :  the  taking  out  the  Ysnire 
and  Distnogas  aie  things  of  couiie. . 
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Att.  Gen.  I  think  there  is  a  neoeMity  to  ex- 
plain my  oieanine.  I  do  not  pretend  to  direct 
what  you  must  do  ;  but  you  munt  direct  what 
k  to  he  done :  I  cannot  award  a  Venire. 

JL  C.  J.  It  is  taken  out  of  course.  Yon 
may  award  that  as  well  as  the  firsts  if  it  may 
be  done. 

Aii,  Gen,  How  can  thatbe  done,  seeing  yon 
quash  the  Distnms? 

Just.  PaveL  That  is  the  award  of  the  Court, 
and  do«8  not  hinder  you  from  taking  out  a  new 
Venire. 

Act,  Gen,  I  cannot  do  it  without  the  Court. 
When  you  quash  this,  yon  must  award  another. 

L.  C.  J.    We  do  award  it. 

Ait.  Gen.  I  remember  in  the  case  of  Fifs- 
•ralter,  when  tliey  quashed  the  trial,  |hey  or- 
4lared  a  new  one  should  be  had,  9cc. 

Xto  C.  /.  If  we  make  an  award,  and  you  do 
not  like  it,  you  will  not  comply  with  it :  there- 
fore we  lea? e  you  to  take  it  out  as  you  will. 

Ati,  Gen.  You  must  order  a  new  Venire ;  I 
eannot  awani  a  new  one  else. 

JL  C,  J,  You  must  hafe  a  Venire  Facias. 

Att,  Gen.  That  must  be  the  judgment  of 
the  Court  then.  For  if  1  award  it,  it  must  be 
by  order  of  Court. 

Just.  Gouid.  Yon  had  better  declare  de  naoo. 

Att.  Gen.  1  am  fearful  of  what  1  do.  I 
hope  the  Court  will  discharge  me. 

X.  C.  J.  When  a  trial  is  quashed  and  set 
aside  for  any  irregularity  of  the  trial,  that  jurr 
is  discharged:  dl  the  pannel  ia  discharged, 
and  there  must  be  a  new  pannel. 

Ait.  Gen.  How  will  that  appear  P 
.  L.  C.J*  If  it  appear  that  tne  Distringas  did 
not  issue  as  it  ought,  efery  thins  shall  be  en- 
tered at  Urge  on  the  rule :  that  me  Distringas 
did  not  issue  till  the  24th  of  October ;  there- 
fore they  will  consUer,  that  the  verdict  shall  be 
M  aside. 

Att.  Gen.  And  that  we  shall  haye  leave  to 
go  to  a  new  trial. 

JL  C.  J.    Prewmptwn  ett. 

Att^  Gen.  If  yon  please  to  make  the  rule 
then,  I  submit. 

.    L.  C.  J.  We  will  adfise  how  to  make  the 
rule. 

It  was  never  afterwards  thought  proper  to 
try  him  again. 


In  "  The  Western  Martyrotogy,  or.  The 
Bloody  Assizes,"  are  reported  «'  the  Case,  Trial 
and  Sentence  of  Mr.  John  Tutchin,  a  young 
gentleman  of  Hampshire,"  as  fbllows:— 

The  Case,  TkUL,  and  Sentcnce,  of  Mr.  John 
TuTcHi!!,  and  several  others,  in  Dorchester, 
in  the  county  of  DorKt. 

**  We  must  put  Mr.  John  Tutchin,  a  yonqg 
gentleman  of  Hampshire,  in  the  front  of  the 
persons  sentenced  to  be  whipped,  for  perhaps 
•o  history  can  parallel  the  sentence  given 
against  hui. 

^  This  yooDggwtlenaa  had  tka  miafortuiei 
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with  many  others  of  his  acooaintance,  to  be  in 
the  interest  of  the  duke  of  Monmouth,  but  had 
a  better  fortune  than  many  of  them,  by  con- 
cealing bis  naiue :  For  when  he  was  taken  a 
prisoner  by  the  country  guard,  he  was  com- 
mitted to  prison  under  the  borrowed  name  of 
Thomas  Pitts,  and  his  real  name  was  not  dis- 
eovered  till  after  he  was  acquitted  of  the  re- 
bellion, no  person  appearing  as  evidence  against 
him. 

'*  But  Jeffreys  having  discovered  his  true 
name  before  Mr.  Tutchm  was  gone  from  the 
prison,  was  resolved  upon  revenge,  ami  saifl,  he 
was  never  so  far  outwitte«l,  by  an  old  or  young 
rogue  ill  bis  life ;  and  aH^er  he  had  exaniiiiea 
Mr.  Tutchin  to  many  psrticul.irs,  by  which 
Mr.  Tiitchio  knew  that  Jeffreys  had  a  true  ac- 
count of  him ;  for  he  told  him  the  t*me  when 
he  was  in  Holland,  the  very  place  where  he 
lod«fed  there,  the  mannei^  of  his  coming  over, 
and  the  namff  he  went  by  at  that  time ;  and 
tindin?  Mr.  Tutchin  would  not  answer  to  some 

auextions  he  a«cked  bim,  concerning  some  gen- 
emen  in  Hampshire,  who  were  concerned 
with  Mr.  Tutchin  in  raising  some  men  at 
Ijvmington,  for  the  service  of  the  duke  of 
Monmouth,  I  say,  after  this,  he  was  resolved 
to  try  Mr.  Tutchin  again. 

**  But  Mr.  Tutchin  still  pretended  ignorance 
in  these  matters  to  hb  prison- keeper,  who  was 
set  upon  Mr.  Tutchin  by  Jeffreys,  to  bring 
him  to  a  confession ;  but  the  gaol- keeper, 
whose  name  was  Knapton,  though  he  seemed 
an  enemy  to  the  duke's  men,  cok>ured  many 
things  tnat  mi|^t  have  taken  away  the  lives 
of  several,  and  did  what  he  could  to  allay  the 
heat  of  the  implacable  judge. 

**  Having  given  no  iU  character  of  this 
gaoler,  Mr.  Knapton,  it  may  be  a  pardonable 
digression,  to  tell  the  reader  somethmg  of  an- 
other, which  I  had  from  the  month  of  Mr. 
Tutchin:  When  Richardson,  the  keeper  of 
Newgate,  brought  down  the  Hewlings,  and 
some  other  gentlemen^  to  Dorchester  against 
the  assizes,  me  said  Richardson  drinking  with 
another  gaoler,  said.  Come  brother,  here  is  to 
our  good  nealth ;  tbia  b  our  time  to  make  our 
fortunes,  and  now  we  must  lay  aaide  all  hu- 
manity, for  no  compassion  is  to  be  shewn  to 
these  dogs. 

**  But  to  return  to  Mr.  Tutchin,  he  was 
brought  up  again  to  the  ball ;  but  Jeffreya  not 
caring  to  indict  him  for  rebellion,  pretended  that 
the  cnme  of  chanffing  his  namedeserved  a  severe 
sentence;  and  thereunoo  passed  sentence  as 
follows:  That  be  anould  remain  in  prison 
during  the  space  of  seven  years ;  that  once 
every  year  he  should  be  whipt  throuffh  all  the 
market  towns  in  Dorsetshire;  thatheshooM 
pay  a  fine  of  one  hundred  marks  to  the  king, 
and  find  security  for  his  good  behaviour  during 
life.  This,  you  will  say,  waaa  whipping-sen- 
tence indeed. 

*'  It  was  observable,  when  this  sentence  vras 
past  upon  Mr.  Tutchin,  that  the  ladies  in  the 
court,  of  which  there  were  a  great  many,  all 
burst  oat  a  crying  j  bat  Jeffreya  taming  to- 
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wirds  them,  said,  Ladies,  if  yoa  did  bat  knofr 
If  hat  a  Tillain  this  b,  as  well  as  I  do,  you 
wonld  say,  this  senteDceis  DOt  half  bad  enough 
Ibrhim. 

••  Upon  pasring  the  sentence,  the  Clerk  of  the 
Anrmigns  stood  op,  and  said,  My  lord,  there  are 
a  grwt  many  market  towns  in  this  connty,  the 
sentence  reaches  to  a  whipping  about  once  a 
fortnight,  and  he  is  a  very  young  man.  Aye, 
•SYS  Jeffhiys,  he  is  a  young  man,  but  he  is  an 
old  rogue ;  and  all  the  interest  in  England 
shall  not  reverse  the  sentence  I  hare  past  upon 
him. 

**  But  certainly  no  devil  incarnate  could  rage, 
nor  no  Billing&gate  woman  could  scold  worse 
than  this  judge  did  at  this  young  gentleman 
whilst  he  was  at  the  bar;  he  called  him  a 
thousand  rogues  and  villains,  told  him  that  he 
was  a  rebel  from  Adam,  that  never  anj  of  bis 
family  had  the  least  loyalty ;  and,  said  he,  I 
understand  \ou  are  a  wit  and  poet,  pray,  Sir, 
let  you  and  I  cap  verses.  Mr.  Tutchin  smiled 
m  nis  face,  and  told  him,  he  knew  upon  what 
gronnd  he  stood,  and  when  he  n  as  over-matched. 

"  Lying  under  this  barbarous  sentence,  Mr. 
Tdtchm's  friends  endeavoured  to  persuade  him 
to  sue  for  a  pardon ;  but  he  utterly  refused  it, 
and  drew  up  a  Petition  with  his  own  hand, 
which  was  presented  to  the  king  at  Winchester, 
and  was  as  follows : 

««  To  the  Kino's  Majesty. 

**  The  humble  PErmoN  of  John  Tutchin  of 
Lymington  in  the  County  of  Southampton, 
gent,  now  a  Prisoner  in  the  County  Gaol 
of  IXonet. 

**  Sheweth,  That  your  Petitioner  now  lies  in 
this  prison  under  sentence  of  the  Lord  Chief  J  us- 
tiee  Jeffreys,  to  remain  in  the  said  prison  during 
the  space  of  seven  years,  that  once  every 
year  he  shall  be  whipt  through  all  the  market 
towns  m  Dorsetshire,  that  be  shall  pay  a  fine 
of  one  hundred  marks  to  the  kin^i^,  and  find 
seeority  for  his  good  behaviour  dunng  life. 

^*  That  this  sentence  was  past  upon  your  peti- 
thmer  under  pretence  ol  his  having  changed  his 
name,  and  no  matter  of  treason  or  rebellion 
beingnroved  upon  him. 

"Tniatyonr  petitioner  has  aim  ays  demeaned 
bimsdf  according  to  his  duty  required  by  law, 
abd  that  he  is  ready  to  venture  bis  life  m  de- 
ftnce  of  a  lawful  king,  that  shall  govern  ac- 
oordinK  to  law,  in  preservation  of  the  liberties 
of  E^fUshmen. 

**  Tw  he  humbly  conceives,  the  sentence 
ps—rt  nnon  him  by  the  said  Jeffreys  is  worse 
than  deatn ;  and  therefore  humbly  prays  your 
nugestywill  be  mercifully  pleased  to  grant 
ham  tne  &vour  of  being  hanged  with  those  of 
his  ftllow-prisoneTS,  that  are  condemned  to  die ; 
and  till  then  your  Petitioner  shall  ever  pray, 
&c«  John  Tutchin." 

**Aiid  underneath  his  name  were:  written 
wanbs  *  Malim  mori  quam  vapulari.* 

»  Toa  may  Mt  by  thu  Petition,  that  Mr. 


Tutchin  was  a  yotmg  man  when  he  wrote  it ; 
for  many  exceptions  were  made  against  it :  T^ 
the  king's  naajesty,  instead  of  the  king's  moat 
excellent  miyesty  ;  and  you  nuiy  be  sure,  tha 
Western  hangman  did  not  overlook  his  calling 
of  him  plain  Jeffreys  in  the  body  of  the  petitkm. 

"  But  the  court  esteemed  it  a  barbarous  sen- 
tence ;  and  it  is  said,  the  king  esteemed  it  no 
less.  But  all  the  answer  could  be  got,  was 
from  the  lord  Sunderland,  that  Mr.  Tutchin 
must  wait  with  patience. 

"  Mr.  Tutchin  hereupon  endeavoived  to  get  a 
panlon  from  the  people  who  had  grants  of 
lives,  many  of  them  500,  some  1000,  more  or 
less,  according  as  they  had  interest  in  the 
king ;  but  Jeffreys  would  not  so  much  as  hear 
his  name  mentioned,  and  the  sentence  was 
ordered  to  be  executed. 

«•  Four  or  five  days  before  the  execntkni  of  the 
sentence,  a  brother  in  law  of  Mr.  Tutchin,  a 
physician,  persuaded  him  to  take  a  dose  oft* 
physic  to  make  himself  sick,  by  whidi  means 
the  execution  might  be  put  off,  and  uerhapt 
in  that  time  some  means  might  be  found  for  his 
enlargement :  He  took  the  dose,  and  in  three 
or  four  days  the  small-pox  came  out  very 
thick  upon  him,  no  man  ever  had  them  to  a 
hifi^her  degree ;  and  in  that  condition  he  lay  by 
him-elf  in  prison,  nobody  to  look  after  him  but 
his  fellow- prisoners,  for  there  being  a  pesti- 
lential distemper  in  the  prison,  of  wnich  some 
scores  died  every  week,  the  magistrates  of  the 
town  would  not  suffer  any  communication 
with  the  prisoners. 

"  Mr.  Tutchin  lying  in  this  miserable condi- 
tion,  and  his  lite  being  despaired  of,  his  friends 
worked  the  easier  with  Jeffreys  to*  get  the 
sentence  reversed,  which  some  people  woukl 
have  believed  a  sign  of  repentance  in  Jeffreys, 
had  lie  nut  taken  the  money  himself.  After 
Mrs.  Tutchin  had  done  this  last  kind  office  for 
her  son,  she  sickened  of  the  small  pox  and 
died,  his  brother  and  two  sisters  fell  sick  of  the 
same  distemper ;  so  that  when  Mr.  Tutchin 
had  friends  allowed  to  come  to  him,  like  JobVi 
comforters,  they  brought  him  the  tidings  that  his 
mother  was  dead,  and  all  the  relations  he  had 
in  the  world  were  a  dying,  and  that  they  had 
contracted  for  a  pardon  for  more  money  than  he 
was  worth,  for  a  life  which  he  nerer  valued.  So 
he  was  popt  into  a  panlon  amongst  others ;  lor 
it  was  usual  at  that  time  for  one  courtier  to  get 
a  pardoa-of  the  king  for  half  a  score,  and  then 
by  the  assistance  of  Jeffreys, to  augment  the 
sum  to  fourscore  or  an  liundfred,  and  so  this  un- 
fortunate gentleman  fortunately  got  out  of  his 
broil. 

**  But  we  must  not  leave  Mr.  Tutchin  here, 
though  what  afterwards  we  shall  say  of  him, 
does  not  relate  to  what  was  transacted  in  the 
West,  yet  it  may  not  l)c  amiss  to  show  how  the 
providence  of  Crod  does  often  change  the  fkoe 
of  things,  and  alter  the  circnmstanots  and  con- 
ditions of  men,  so  that  those  who  boast  ef  thehr 
power,  and  exercise  thehr  aothority  with  the 
greatest  severity,  many  times  become  the  scorn 
and  contempt  ef  tboae  tfaey  have  trhimphad 
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tkTcr:  WliO  ooiild  have  tbouflrht^wben  JtSr9fB 
^t  thai  seotenoe  on  Air.  Tntcbia  in  the  Weit, 
that  ever  Mr.Tutchin  aliookl  see  that  wicked 
jvdge  a  prisoner^  apprehended  hv  the  injured 
people,  and  oonmiited  hy  a  UmI  of  hii  owa 
party?  Yet  it  to  happened. 

*■  For  Jeffrey f  eDdeavoortoip  to  make  his 
escape  beyond  sea  in  a  sailor's  bahit,  was  dis- 
covered by  one,  to  whom  he  hsd  done  some  acts 
of  iojttstioe,  and  was  taken  in  Anchor-and  Hope- 
alley  in  Wapping^,  and  by  the  uiob  carried  be- 
Ibro  the  instrument  of  Poperjr,  sir  J— — 
C  ,then  loni  mayorof  the  aty  of  London, 

and  by  him  committed  to  the  Tower. 

««  fir.  Tulchin  heariniic  of  this,  went  to  give 
bis  lordship  a  visit ;  who  did  not  know  Mr. 
Tatchin  at  6rst,  he  being  much  altered  with 
thesmaU  pox ;  but  Jeffreys,  understanding  who 
lie  was,  told  him,  he  was  glad  to  see  him ; 
Mr.  Tutchin  answered,  he  was  glad  to  see  him 
in  that  place.  Jeffreys  returned,  that  time 
and  place  happened  to  all  men,  and  that  when 
%  mau  was  bom,  he  knew  not  what  death  he 
ahould  die,  nor  what  his  ctrcumstances  should 
be  in  this  life,  and  abundsnoe  of  such  cant ; 
hot  added,  that  he  had  served  his  master  very 
IkithfttUy,  according  to  his  conscience.  Mr. 
Tutohin  asked  him,  where  his  conscience  was 
when  be  past  that  sentence  on  him  in  the  West  ? 
jefireys  said,  you  are  a  young  man,  and  an 


enemy  to  the  govprnment,  and  might  live  to 
do  abundance  of  mischief;  and  it  was  part  of 
my  instrocUons,  to  spare  no  man  of  coura^, 
parts,  or  estate  ;  but  withal  sdded,  that  bis  m- 
slniotions  were  much  more  severe  than  the 
execotion  of  theas,  and  that  at  his  return  ha 
was  snubbed  at  court  for  being  too  merciful. 
So  aAar  he  had  trpated  Mr.Tutchin  with  a 
gUas  of  wine,  Mr.  Tutchin  went  away. 

'*  Soon  after  this,  Jeffreys  had  a  'barrel  of 
oysters  sent  him  to  the  Tower,  which  he 
caused  to  be  opened,  saying,  be  thanked  God 
be  had  some  friends  left.  But  when  the 
oysters  were  tumbled  out  on  the  table,  a  halter 
came  out  with  them,  which  made  biro  change 
his  countenance,  and  so  palled  his  stomach, 
that  he  could  eat  none  of  them.,  This  was 
coo6dently  reported  to  be  done  by  Mr.  Tutchin  ; 
but  1  having  heard  him  protest  that  he  was  not 
in  the  least  concerned  therein,  we  must  believe 
it  to  be  done  by  another  hand.*' 

As  tlie  author  of  the  Observator  he  had  the 
honour  to  be  noticed  bv  Swift,  who  treats  him, 
it  must  be  admitted,  with  sufficient  severity.  His 
offeosi\e  writings  were  however  ultimately 
resenitd  with  more  destructive  weapons  than 
those  which  issue  from  the  press :  he  was  as- 
saulted in  the  ni^t  and  cmeily  beaten,  in  con- 
sequence of  which  he  lost  hb  life. 


438.  The  Trial  of  Captain  Thomas  Green,*  and  his  Crew,  at  the 
High  Court  of  Admiralty  of  Scotland,  for  Piracy :  4  Anne, 
A.  i>.  1705.    [From  the  Trial  published  by  Authority,  1705.] 


March  14. 

1  HE  Lords  of  her  m^yesty  *s  Priry  Conncil 
ha? ing  taken  precognition  of  the  grounds  of 
the  information  a(reinst  Thomas  Green,  and 
others  of  his  crew,  they  thought  fit,  and  order- 

*  See  in  this  Volume,  p.  1067,  Quelcb's 
Trial  for  Piracy,  and  the  other  cases  there  men- 
tioned. 

The  fblbwiog  account  of  Green's  Case  and 
of  its  origin,  is  extracted  from  the  Historv  of 
Edinburgh  b]^  Amot,  a  ? ery  prejudiced  and  in- 
temperste  writer : 

'*  A  compsny  for  trading  to  Africa  and  the 
Indies,  was  estaUisbed,  and  favoured  with  con- 
siderable pririlegM,  by  an  act  of  ptrliaroeot  in 
the  year  1695.  The  Scottish  nation  uniTer- 
Mdly  flattered  themselves  with  the  most  eager 
and  unbounded  prospects  of  ejrteuded  trade  and 
empire  from  the  establishment  oltliisi'omnany. 
But  their  sanguine  expecutions  tended  ouly  to 
make  them  feel  the  more  bitterly  their  cru«l 
disappointment  and  mortification ;  a  disap- 
pointment that  not  only  ruined  many  families, 
Dut  excited  a  dangerous  ferment  in  the  nation, 
irhidiirtUiitfli  tarmiaatBd  in  opon rebellion. 
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ed,  That  the  said  captain  Thomas,  &c.  should 
be  put  to  a  Trial  upon  the  crimes  informed, 
before  the  Judge  of  the  Hi^b  Court  of  Admi- 
ralty. As  also,  the  Lords  of  th«f  Privy  Council 
thought  fit  at  the  same  time  to  appoint  asiiist- 
antt  to  the  Procucator  Fiscal  of  tlie  High  Court 

England  was  jealotis  that  this  company  would 
rivid  its  trade.  William,  like  a  severe  and  par- 
tial father,  used  every  means  to  <Tush  h  both  at 
home  and  abroad;  and  the  Euglish,  Dutch, 
and  Spaniards,  from  inrlination,  as  well  as  di- 
rection, were  aJert  ministers  of  his  vengeance. 
«*  The  company  being  esublished,  400,000  (• 
steriing  were  subscribed  by  Scutsineu  resid- 
ing in  Scotland.  Six  ships  of  considerable 
fbree  and  burthen,  laden  with  various  commo- 
dities, sailed  from  tbe  Frith  of  Forth.  The 
news  of  their  settlement  on  the  Isthmus  of  Da- 
rien  arrived  at  Edinburgh  on  the  25th  March, 
1699,  an<l  was  celebrated  with  the  uKMit  extra- 
vagant r^oicings.  Thanks  were  publicly  of- 
fered up  to  God  in  all  tbe  churches  of  the  city. 
At  a  public  graduation  of  studt-nts,  at  which  the 
magistrates,  in  their  fbrmaliue«,  attended,  the 
profevsor  of  philos(»phy  pronoiinoed  a  ha- 
rangue in  favour  of  their  settlement,  the  lega- 
lity of  whichi  agaasMt  all  other  preteiidenh  waa 
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of  AdmindtyifbrlfaebeUtrorderii^  anil  cany-  At  Edinbnrfrh,  tbe  I3(h  Jay  oT  Fuhniuy, 
iac  on  oriha  laid  Trial, acsqrding  la  tbe  tenur-  1705  ^ears.  Cummitlee  antnt  capUin  Oreen 
dfUieir  Act  followioif :  aad  bii  crew,  lederunt  Lord  Clianuellur 


DuiDtaiiKd  in  tbeir  printed  tketea ;  and  it 
leemi  even  to  bare  l>«eii  a  uomoioti  lubject  of 
tlealnmalioii  frum  the  imlpii. 

"  The  coinpuuy  felt  lererely  tbe  influence 
or  itt  powerful  iipponenta.  The  petitions  and 
coiDplaiiiti  of  the  company  and  the  parliaRienl, 
wid  the  munnura  ef  the  people,  were  equally 
diareifarded.  Upon  news  being  received  of  tbe 
defeat  of  ibeSpaoiardi  whoattacbeiloiiraettle- 
toeat,  a  mob  roae,  obliged  the  inbabitaiils  to  il- 
lumiiwle  tbeir  wiodowt,  committed  ouira{|ea 
upon  the  bouses  of  those  who  did  not  humour 
IheiD  by  compliance,  lecured  tbeareonesof  the 
city,  sod  proceeded  to  the  tolbootb,  the  doors 
of  vhich  tbey  burnt,  uid  set  at  liberty  tno 
SriDten,  who  had  been  confined  for  print- 
lag  pamphleis  reSecling  on  the  j^vernmenl. 
But,  when  it  was  uodenlood  that  thej  were 
driven  from  their  HelllemeDt,  their  capital  loai, 
and  thtir  hopes  utterly  extinguUbed ;  they 
««re  maed  wiib  a  transuort  of  fury.  Tioleot 
addnaea  were  presented  to  tbe  king ;  and  the 
mob  were  so  outrageous,  Ibat  tbe  commU- 
■ootr,  and  officers  of  itatts  foilod  it  tirudenl  to 
Ktire  for  a  few  daya,  lest  tbey  ihoula  have  fal-  ' 
leu  aacrifioes  to  popular  fury. 

"  The  diaooatcnt  which  the  Scots  felt  at  the 
loaa  of  their  settlement  in  Oarien,  which  tliey 
imputed,  in  a  good  measure,  to  the  ill  olfices  of 
the  EuylUb,  produced  ancTenl,  wbioh,  al- 
fltongfa  not  important  in  itself,  intlamal  their 
patinal  animosity.  A  ship  belon^ng  lo  the 
African  company  was  seized  in  the  Thames. 
They  solicited  restilutiun  in  vain  from  the  £og- 
fish  iniuititry ;  but,  upon  making  application  at 
home,  they  obtained  authority  train  the  go- 
vernment to  seize  by  way  of  reprisal,  a  veanel 
fuptaia  Green  commander,)  belongii^  lo  tbe 
Bus^ish  East  India  company,  which  put  into 
IbeTorth,  The  unguarded  speeclies  of  the 
crew,  in  their  cups,  or  their  quarrt'ls.  made 
them  be  auspecled,  eccuied,  bimI,  after  a  full, 
■nd  legal  trial,  couricted  of  piracy,  aggravated 
by  murder,  and  that  comniitteil  upnn  the  ntas- 
tar  and  crew  of  a  Scots  veaael  in  the  East  In- 
diea.  Still,  bowerer,  tbe  erideoce  upon  which 
tbey  were  condenined,  waa  by  many  Ihnuglit 
iU^t,  and  interceaainsa  for  royal  mercy  were 
used  io  tbeir  behalf.  But  the  populace  wera 
aaragcd  that  the  Uood  of  a  ticotsman  should  be 
■pilt  nnTerengcd.  On  theday  of  theexecution, 
avaat  mobiurronnded  tbe  pKson,  and  tbeP^r- 
Natnent-squarc,  where  tbe  prity  council,  as- 
aialed  bv  the  magistrates  of  fdinliui'gh,  then 
Mt  deliMratiog  whether  llie  sentence  should 
be  executed.  The  furious  inieniionsof  tbe  po- 
palaca  were  weh  known;  and  tbe  inagislrates 
uanred  them,  that  three  of  the  conrirt«  were 
ardered  for  executkm. 

"  Tbe  Lord  Chancdior  passing  from  the 
Prirv  Council  in  his  coach,  some  one  called 
alcMO,  "  That  tbe  magistiatea  bad  but  cheated 
ibem.'and  repriered  tbe  criiwiials."    Tbeir 

VOL.  XIV. 


furv  instantly  kindled  into  action.  The  Chan- 
cellar's  coacn  was  alopped  at  the  Tron-cliurch, 
the  gluse*  were  brokeu,  and  himself  diB<r|tcd 
nul  of  it.  Happily  some  friend*  of  bii  lorilship 
rescued  him.  But  it  became  absalulel;  necet' 
sary  to  ep|iease  the  enraged  multituila  by  the 
blood  of  the  criminals ." 

Aroot,  in  his  Collection  of  Criminal  Trials  in 
Scotland,  ^rea  an  abridgninit  uf  Ihia  Trial,  to 
which  he  subjoins: 

"  As  the  factions  into  which  Scotland  was 
ivided  about  the  depeudiiii 
,  did  each  of  them  take  up  tl 
a  matter  of  party,  the  faction  which  favoured 
tbe  Union  maintained  the  prisoner*'  inoocencc, 
and  on  this  ground  sulicitsl  a  pardon  for  them. 
The  party,  again,  that  opposed  tbe  Union, 
which  was  much  more  numerau*,  and  mare 
Tiotent,  held  tba  evidence  of  the  prisoneia* 
guilt  as  eijual  to  demonstralion,  and  resented 
tbe  attempt  to  obtain  a  pardon  for  the  prisooert 
with  the  bigbart  indignation.  Three  of  tba 
convicts,  captain  Green,  Uadder  his  hrst  roate^ 
and  Simpson  the  gunner,  snflered  on  the  day 
appointed.  Hie  n«t  were  reprieved  from  tima 
to  time,  and  finally  pardoned.  <ireen  and 
Hadder,  somedays  before  tbeir  execution,  pub- 
lished a  pa|ier  which  tliey  called  tbeir  last 
speech.  In  this  tliey  msiiilaincd  their  inno- 
cence, a  circumstance  which  makes  no  impres- 
sion upon  me,  when  I  consider,  that  not  only 
the  queen  could  pardntt,  but  the  Scottish  Privy 
Council  could  reprieve  them,  and  that  they  en- 
tertained  hopes  of  panlon  till  the  last  hour  of 
their  lives. — On  the  other  hand,  three  of  the 
convicts,  Llustead,  Haines,  and  Brucbly,  emit- 
teit,  after  sentence  of  death  had  passed  upon 
them,  judicial  conlesKioDs  and  declarations,  ac- 
knowledging  that  captain  Green  and  liui  crew 
were  ffuiliy  of  the  piracy  and  murder  libelled. 
And  I  must  acknowledge,  that  I  look  upon  tbia 
confession  as  entitled  almost  to  as  little  credit  a* 
captain  Green's  denial  of  guilt:  for,  na  tbe  lnt> 
ler  built  his  hopes  of  pardon  from  the  English 
taction,  njKin  the  declaration  uf  his  innocence, 
■n  the  former  mightground  their  expevlations 
of  mercy  from  the  Scottish  facttop,  upon  flat* 
teriog  them,  by  confirming  the  g-uUt  of  captain 
Green  and  bis  crew," 

As  to  tbe  anlmnsitifs  which  were  produced 
Iiy  the  riralsbip  between  the  English  and  Scots 
commercial  companies,  see  the  laller  part  ot 
the  fojirtli  Volume  of  Ulr.  L^iiug's  History  of 
Scotland. 

In  the  third  volume  of  tbe  Collection  of 
Sute  TracU,  puUiabi'd  in  the  reign  of  William 
3d,  are,  1.  ■  A  IHfence  of  the  Kicuts  Selllement 
at  Darien  ;  with  an  Answer  to  the  Spanish 
Memorial  o^instit;  anil  .Ireuments  lo  prove 
that  it  is  the  interest  of  Engbnd  to  join  with 
the  Scott  to  protast  it:  I*  wbicU  n  addeda 


nosj 


TnidtfCtftamGnniiidUtCTrK, 


ti^o* 


MliorAnMrfate,  «wbar  HaAliiifftoa,l«*en,    MaRr-Omtt.  AMiralW,  nr  JriuB«BM,a*d 
Bi«kn,lofdiYcMrr,  Bdhmn.AdnMt.Tb*-    '^  ' 


Dncriptioa  of  tha  Coaniry,  ami  a  particalar 
AosMirt  af  the  §Mti  CoImit.*  1.  *  An  iMoiry 
■W  tfa*  Ghmm  af  (Iw  BliMairiiice  of  tb«  HcMa 
Cabny  M  Dariv  i  or  aa  Annnr  lo  a  libel 
MtilM,  •  A  DcfcMo  of  Ibo  Seom  alrfiaaliiBf 
Dariea.'  UolMitUd  Id  tba  Conaiwalm  «( 
lhogw>d  People  of  Bagtaad."  3.  <  SeoOaiKt'B 
GrinaBMi  iwaling  lo  DaricB, An.;  haaiMj 
■aUaitlad  to  Iba  Pariiament.* 


doniB  wcra  iafluDcd  and  eiaqiented, 
Caaa  <*.  ■>.  1701),  of  Mr.  Juho  Thon 
Cbaitca  Anchmoatj,  icrranU  to  tha  Amcao 
CoBpaay,  for  TrcaMo  aod  Leaaiiig-Bakina,  bjr 
inmnng  and catMJiw  to  ba  cngrneda  r^- 
licarpriDt;  which  CaaaUlhna  uhUiad  by 
Anoti 

"  Thia  Trial,  with  the  heta  which  fkn  tvk 
ta  it,  imoMiti  iM  irilh  a  retnarfcabla  nduir  of 
Ubar^  and  (ortitnde  io  parfianwnl,  of  expiring 
liwlea  Ibr  tTraoay  ia  the  forereiso,  aod  ol 
iImImI  victor/  at  aeorat  laflncKa  o 


Ormiatoao,  jooagtr.    It  is  the  opiwoa  of  the 


buroiaff,  by  the  band*  of  the  baacniin,  • 
paoapblct,  eMilM,  '  A  Dafenea  of  die  Hcoia 
'  thticatiBf  DahcB,'  and  reqaiiiaff  the  Larda 
af  the  Trnaarj  to  pay  a  laward  of  0,000^ 
Seota*  to  any  peraoa  who  would  appiebend 
WiUian  Hcrraa,  tbo  alleged  aadwr,  ead  biiug 
!.■_  L*„   -  magtofata.    Soon  afkar,  ihey 


pawaa  a  raaoiauoB,  aoaanog,  wai  ue  roiaa 
aod  addNM  af  iba  parKaiiMM  of  Eogiaod  is 
DcoMBhet  IWi,  and  the  addreaa  oftbe  Homc 
of  Lordi  ia  FefanHir*  taH,  were  un>lM  ioter- 
maddKagif  iaibaaSun  of  ihia  kiagdov,BB4 
an  b*aaioa  of  the  BOKrcignty  aad  indepaadenca 
of  oar  kiag  and  pariianwU.  Tbey  aezt  re- 
aahed,  '  flat  tho  neoMrial  preearted  in  bia 
'  m^jeo^'t  aame.  a*  Uog  oTGreat  Brilaia,  w 
'lhe8eBataefIIai>hargE,7th  April  1697,  by 
'  dr  Paul  Rycaat,  dia  naidaot  lo  that  eUy, 

■  and  Hr.  Oraaaet,  hit  mMca^**  aovoy  extra* 

•  ordioaiy  at  tba  oooit  or  Laoenbaivh,  waa 
KBtaiaiDg  maoiNBt  bb^ 
» the  kw  ofoaiieaa,  ia- 

■  upon  the  aorereign^  of  tbia  crown  and  king> 

*  dom,  tbo  occauoB  of  mat  loaaaa  aad  diwp- 
—  lo  tba  Mio  Company,  and  of  I 


were  natirae  hm  leaMleUcn.  The  Company 
flttedmitsisabipeaffcnwamlbvrtbaD,*  bdeo 
with  Tarioaa  commodiliaa,  which  aailiMl  from 
IhaForth.  They  planted,  by  the  name  of  Ca- 
ladenia,  a  eoloay  im  the  laUiniM  of  llarion  ; 
and,  fn»  the  eataUiabooant  of  tbia  Company, 


^.     _ Q  jifoipacl 

•f  extended  trade  and  empre.  Pram  llie  jea- 
lotM^ibaEugliah,  DoUh,  and  Bpaaiordi,  ca- 
tarlained  of  tnia  oahaiy,  it  niay  ae  preaaaied 
that  tbo  pnapeota  which  Ifaii  nation  dniTed 
from  it,  were  at  leaat  ^orible. 

■'  Biitj  btaidea  the  Mpoaition  of  riral  powers, 
■'-J-—  — — :— — J  ihat  of  her  aorcreign, 


Mbim 


'  dangcTwu  coDfeqoeBoo  to  the  inMie  of  thia 
'  natioo,'  Hotad, '  That,  wbacrer  adned  hie 
'  maJMiy'aanawer  |otbeaddre«of  the  pariia- 
'  meat  of  B^land  agaiuit  our  Indiaa  aa4 
>  African  Cooipany,  areanemiai  to  Uiii  king- 
'dom,  and,  if^aiil||ecttllr--"'  —  ^-'- —    - 

witlidrawB. 
"  Tbey  alao  rcaalrad,  Ibat  tha  proebuaatioiia 
I  iaaued  by  ihe  Ei^liafa  planUtioM  if^aiiMt  tha 
African  Cocnf^y,  jiarticohrly  that  agaiaat 
fltmishini;  any  pmrimaa  or  neceaaariea  what- 
ever lo  tlMir  culon J ,  ditecily  or  iodiractly,  aad 
eren  debarring  tbem  wood,  water,  and  aaehor- 


la  ipirii  of  bia  otbei 
lite  eoltny  waa  ailacJced,  wai 
;  the  vaeeela  were  captured,  the  ad- 
wera  killed  in  battle,  were  axcciUed 
aa  piraua,  or  died  of  tamine  i  and  Ihe  Company 
waa  niiaed.  When  the  latal  tidinga  were  re- 
ceired  at  Edinburgh,  the  aenae  of  injury  am! 
ditappoinlnient  wm  an  lirong  aa  to  burst  fbnl 
with  a  fniy  which  threatened  immadiate  rebel- 
lioo ;  and  the  great  officera  of  atate  had  to  re- 
tiro  for  a  tina  to  acroen  iheraialrea  from  po- 
pular resentment. 

"  When  ibe  paHiameal  met,  the  fint  Bymp- 
ton  af  their  diapleaBiire,  at  ihecoemitaor  ib* 
Afiioaa  Coa^any,  waa  to  paa  an  otdcr  far 

*  "  Act  of  Scotlich  Pari.  Uth  Jane  1603 ; 
Laefchari'a  Mem.  p.  M ;  Do  Foe'i  Hiat.  of  the 
Unioa;  Soolt'i  HhI.  p.riO;  Kdi^nnrh  Oa- 
•rtt^N-a.N'Sd." 


Not.  1700 
ITib  Jan.  ITOl." 

'  f  "  TbeinlenoeddKogaeompliiDcdof  w 
that  both  bouaea  of  parliament  had  addm . .  _ 
the  king,  repreKudnf^,  That  tha  ad  to  wbieb 
be  had  given  the  royal  aaaent  io  Seotkud,  for 
eroding  a  Company  trading  to  Africa  and  tha 
Indiea,  granting  them  an  axamption  fnwn  poh- 
Itc  burdcDt  lor  91  yrira,  would  make  SooUand 
a  free  port  for  Eiat-India  commodiliea,  enable 
bv  to  ooderaell  Ei^laad  at  fereign  mariti 
and  he  of  great  prnudioe  to  the  trade  and 
Teaue  of  Ibe  biter  kingdom ;  apeciaJly  whea 
Scotland  ahall  haie  ecUted  plantaiioni  in  Auie- 
rica.  The  king  reluTued  tbc  following  an- 
swer: <  1  bare  been  ill-aerred  ia  Scodand) 
<  but  I  hope  auma  recnediM  may  be  found  to 

*  ptcreot  the  incoiKeinanciM  wbieb  may  ariae 

*  trom  ifaii  act.'  Jonmal  af  Boum  of  Lorda, 
13th  Dec.  l«9S;  Bth.Fdi.  1690.  Ho«ae  af 
Caouaona,  Idlh,  Uth  Dcs.  U9i." 


IflOS^  JbrPiraesf. 

Gommitlee,  That  my  Lord  ChanoeUor  thoold 
wfilelooMrtfbr  nmiMtoiisto  Cbarlei  May, 

•ge»  were  iqjiirioiig  to  the  CompaDy ,  bartNurooa 
to  the  adTentunen,  contrary  to  the  law  of  na- 
tioM»  and  a  ffreat  oceaaion  of  the  losi  of  the 
eokwy.  Reafived,  That  this  odony  waa  a  legal 
•ad  rightfbl  aettlemeiit  holdioff  of  the  crown  of 
doodaiid ;  and  moTed,  That  the  conduct  of  the 
Rpaniarda  to  the  laid  colony  was  an  open  hoa- 
tiiity  ag^ainat  the  crown  of  Britain,  and  that 
amfiusUon  ought  to  he  demanded.  AH  the 
mololioBa  were  passed  nem.  con.  and  the  mo- 
lioii  waa  delayed. 

**  These  ftrmidable  resdatlons,  however,  hy 
the  dexterity  of  William's  ministers,  vanished 
ia  aasoke ;  ror  the  court  party  moved  an  Ad- 
dftaa  to  the  king  on  the  recolutioo,  asserting 
the  Company's  right  to  the  colony ;  while  the 
oaontry  party  contended,  that,  in  the  present 
drcnmstancca,  an  act  of  parliament  was  requi- 
eile  for  securing  the  Company's  rights,  as  well 
•a  for  regulating  the  conduct  of  the  persons  en- 
gaged in  the,  prosecution  of  them.  A  debate 
fod  division  on  this  question  taking  place,  it 
waa  carried  for  an  Aadress  by  a  hundred  and 
dghl  against  eighty- four.*  And  the  whole  of 
the  minority  entered  a  formal  dissent. 

**  This  Address  recapitulates  the  grievances 
of  the  African  Company,  and  the  resolutions  of 
parliament  mentioned  above,  omitting  entirely 
nowevar  that  for  demanding  satisfaction  of  the 
S^aaiarda ;  it  concludes  with  praying  his  ma- 
jesty's protection  and  countenance  against  the 
nolance  of  Spaniards,  and  of  English  ministers 
abroad. 

"  It  was  die  pariiamentary  division  upon 
liiiB  Address,  which  was  the  subject  of  the  po- 
Ktiealprint  that  gave  occasion  to  this  Trial. 

^^Tbe  print  represented  Scotland  in  the 
figure  of  a  woman  wearing  a  crown,  having 
tha  name  of  Scotia  over  her  head,  and  sup- 
ported by  the  84  dissentient  members.  These 
were  entitled,  <  Caledonia's  supporters.'  They 
were  distinguished  with  the  following  motto, 
enorcled  with  wreaths  of  laurel,  *  patric  fau- 
*  taribns ;'  and  the  woman  addrosed  themf  in 

*  "  The  Peers  and  Commons  of  Scotland 
formed  but  one  House.  Iliose  who  voted  for 
AB  Address,  were, 

Peers ;    "    ^^ 

Commissioners  for    Barons,    i.  e. 

Kniifhta  of  the  Shire    -     -    -    S9 
Commissioners  ibr  Boroughs    -    -    35 
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**  Itisperhapa  superfluous  in  me  to  add,  that 
•HthaoffiDersMsiatewerein  thislisi."  Arnot. 

**  Those  who  voted  for  ao  Act  of  Parliament, 


A  D.  1706. 


[1806 


Kughts  of  the  Shire  -    -    • 
Bepreaentativea  of  Boroughs 


-  -    20 

-  -     43 

.     -     21 
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^  •<  Rec  of  Just.  14th,  21it  April ;  add, 


chinngeoB ;  Antonio  Ferdinando,  cook% 
mate;    Antonio   Francisco,  captain's   man; 

these  words :  *  Take  courage,  and  act  as  men 

*  tha  hold  their  liberty,  as  well  as  their  gkNry, 
'  dear.'  Below,  an  angel  spoke  thus  to  a 
multitude  of  little  figures  which  he  was  driv- 
ing  with    thumlerhulto   to  hell,  *  Procul,   o 

*  procul  esto  profani.'  (These  figures  wero 
charged  in  the  indictment  aa  representing  the 
majority  in  pariiament.)  And  in  the  midst  of 
the  flames,  lay  a  person  who  was  tormented 
by  a  fiend,  that  addrened  him  in  -these  words : 
'  vendidit  hie  auro  patriam.* 

'*  Hia  miyesty's  advocate  produced  before 
the  court  of  justiciary  an  act  of  the  privjf 
council,  authorising  him  to  prosecute  the  pri^ 
sooers  on  account  of  this  engraving,  *  for  sndi 
'  crimes,  and  upon  such  laws,  as  us  lordship 
'shall  think  fit  to  libel.' 

"  Thus  authorised,  hia  lordship  mustered  up 
against  the  prisoners  seven  pages  folio  of  in- 
dictment, charging  them  with  the  breach  of 
sundry  acts  of  parliament*  against  leasing« 
makers,  and  those  who  presume  ■  publicly  lo 
'  declaim,  or  privately  to  speak  or  write  inj 

<  pur]KMe  of  reproacn  or  slander  of  his  ma* 
'jesty's  person,  estate,  or  government,  or  to 

*  deprave  his  laws,  or   misconstrue  his  pro- 

*  oeedings,  whereby  any  dislike  may  be  moved 

<  betwixt  his  highness  and  his  nobility  and 

*  loving  subjects,  in  time  coming,  under  th« 

*  pain  of  death.'  Also,  charging  the  priaonera 
as  transgressing  the  acts  against  those  who 
dispute  the  authority  of  the  estates  of  parlia« 
ment ;  and,  likewise,  as  transgressing  the  sta* 
tutes  against  those  who  conspire  to  levy  war 
against  the  king.  Nevertheless,  (the  indict- 
ment concludes,)  the  prisoners,  by  designing 
the  said  print,  are  guilty  of  the  said  crimea.— 
A  description  of  the  print,  and  an  appUcatioD 
of  it  to  the  laws,  then  follow.  Turgidity  of 
stile,  and  strained  conceit,  are  aubatituted  ia 
the  vacant  places  of  law  and  reaaon.  And  tha 
conclusion  of  the  libel,  which  is  worthy  of  the 
premises,  is,  that  theae  crimea  being  found 
proved,  the  prisoners  are  thereby  guilty  of 
leiuring- making  and  treason,  and  salsject  to  tht 
jiainjN  death. 

**  The  prisooers  were  heard  by^  counsel, 
and  infbrmationsf  were  lodged  on  either  side. 
The  iuformation  for  his  majesty's  advocate  ia 
one  of  the  most  prolix  and  inconclusive  piacea 
of  compoaition  that  I  recollect  in  iudidal  pro- 
cedure. The  information  for  the  prisoner! 
maintains,  law.  That  the  atatutea  affamst  Icaa- 
ing- making,  6cc.  are  obaolete,  and  are  spe- 
cially declared  to  be  so  in  the  claim  of  rignta, 

*  *<  The  acts  libelled  against  the  prisoner 
were,  James  1,  pari.  2,  c.  43,  Jamea  5,  pari. 
43,  C..83,  James.6,.parL  8,  c.  ISO,  and  134, 
and  pari.  UO,  c.  10,'  Charles  2,  pari.  1,  seas.  ^ 
c.  2> 

t  **  So  law  papers,  m  Scotland,  which  oomaii 
a  state  of  the  hd  and  aigmneBty  are  mam 
timaacallad." 
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George HaiDM, Stewart;  Geon^ Glen, quarter 
mafter;    Afennder  Taylor,  tore-mast-man; 

9m  being  io  the  number  of  those  upon  which  the 
earl  of  Ariryle  was  convicted,  ^do^  That,  to 
extend  criminal  laws,  and  capital  punishments, 
by  parity  of  reasoning  ;^to  infer  leasing- mak- 
ing, and  sediiioD,  and  treason,  from  a  hie- 
rcgl;^'phie,  a  print,  especially  the  print  libelled 
on,  is  contrsry  to  those  general  principles  of 
law  which  have  been  established  by  the  wis- 
dom of  the  learned,  as  requisite  for  tne  security 
of  the  governed. — In  opposition  to  these,  it 
was  maintained  by  his  majesty's  advocate, 
that,  although  tlic  lbrfeiting[  the  earl  of  Argyle 
upon  stretches  of  obsoletelaws,  was  declared 
contrary  to  law,  it  did  not  thence  follow  that 
those  against  leasing-roaking  were  obsolete, 
because  the  earl  was  indicted  upon  acts  not 
founded  on  against  the  prisoners ;  and  it  was 
not  declared  in  the  claim  of  rights,  that  all 
the  acts  upon  which  the  earl  was  indicted 
were  obsolete.  2io,  With  regard  to  the  print, 
it  was  argued,  if  the  intention  of  leasing- 
naking  and  misconstruing  was  plainly  dis- 
eeruible  in  it,  this  *  subtle  manner  of  convey - 

*  in^  the  poison  doth  render  it  rather  OBore 

*  wicked  and  daugerous  than  the  most  direct 

*  and  blunt  calumny.' — ^The  other  parts  of 
these  volufflinons  ioformatk>ns  require  no 
notice. 

*'  The  Lords  pronounced  the  following  in  • 
terlocutor  :  Fintl  the  indictment,  and  qualiflca- 
tiona  thereof,  do  not  infer  the  crime  of  trea- 
son, or  the  pain  of  death,  but  sustain  the 
same  relevant  to  Inter  an  arbitrary  punish- 
ment. 

"  The  Pboof. 

**  Alexander  Kennedy  of  Glenure  deposed, 
that  the  prisoner,  Thomson,  came  to  his  house 
one  evening,  in  company  with  the  other  pri- 
soner, Auclimouty,  and  bruugbt  with  him  the 
copper- plate  now  produced  in  court,  desiring 
the  deDHOiiont  to  cast  off  impressions  of  it, 
which  he  refused,  unless  a  warrant  from  au- 
thority was  produced,  ss  he  suspected  it  might 
relate  to  affairs  of  state.  Next  day,  he  ob- 
served the  prisoner,  Auchmonty,  go  up  to  his 
Printing- house;  and  the  deponent  following 
bim,  saw  the  copper- plate  in  the  press,  and 
one  of  his  servants  casting  off  copies.  He 
snatched  up  one  of  them,  and  carried  it 
straight  to  the  lord  advocate.  One  of  the 
macers  of  council  then  came  to  the  deponent's 
bouse,  and  required  him  to  bring  the  copper- 
plate, and  all  the  copies,  before  the  londs  of 
privy  council,  then  met,  which  was  done  ac- 
fsordingly  ;  and  Auchmouty  was  present  when 
they  were  seized. 

<*  George  Burgon,  servant  to  the  preceding 
witness,  deposed,  that  the  two  prisoners,  and 
Roliert  Wood  engraver,  brought  the  said 
Cop|)er- plate  to  him,  and  came  once  and  again 
requesting  the  deponent  to  cast  off  impressions 
of  it,  which  he  as  often  refused  till  they  should 
fbtain  his  master's  order.    At  lengthy  nil  mis* 


and  that  the  DM  agnfaist  captain  Green  and 
bis  crew,  should  be  poraoed  befbre  the  Admiral 

tress  sent  for  him,  and  the  two  prisoners  were 
then  with  her,  and  she  desired  him  to  cast  off 
the  imprenioos  reqjoired,  and  now  produced  in 
court,  which  be  did  accordingly.  The  pri- 
soners at  this  time  engaged  to  stand  between 
him  and  all  hazard  that  he  might  incur  through 
casting  off  the  impressions. — ^I>e|K>8ed,  that 
Auchmouty  fumishcu  bim  with  the  paper. 

"  Robert  Wood,  engraver,  swore,  that  the 
two  prisoners  brought  the  drawing  to  him 
from  which  the  copper-pUte  was  done,  and 
desired  him  to  engrave  it.  This  he  did  ac- 
cordingly, and  was  paid  by  them  (or  it,  at  thn 
amcd  price  of  6^  lOi.  ScoU:  [lOi.  lOd. 
English.  J  Deposed,  that  the  prisoner  Thom- 
son said  the  drawing  was  done  by  bim.  Thn 
deponent  heard  both  prisoners  desire  Burgon, 
the  printer's  senrant,  to  cast  off  the  impres- 


fV 


««  The  Veedict. 

"  The  assise,  bv  the  month  of  sir  James 
Dick  of  Friestfield,  their  chancelbr,  all  in 
one  voice  found  the  indictment  and  qnaliflai- 
tions — not  proved. 

**  I  presume  the  reader  will  agree  with  me, 
dial  the  proof  of  the  fact,  I  mean,  of  the  pri- 
soner's having  caused  the  engraving  to  bn 
executed,  is  complete.  It  must,  therefore, 
have  proceeded  from  their  conviction  of  the 
prisoners  having  done  nothing  declared  cri- 
minal by  law,  that  the  jury  fmnd  not  proved. 
They  had  no  other  way  of  acquitting  the  pri- 
soners; for  juries  had  not  then  recovertpd 
their  privilege  of  finding  guilty  or  not  guilty. 

This  alludes  to  a  practice  of  n  hich,  in  a  sub- 
sequent case,  Amot  writes  thus : 

*'  At  the  period  of  the  Restoratkw  our  courts 
of  law  became  highly  tyrannical ;  and  those 
which  possessed  a  criminal  jurisdiction  dis- 
played what,  indeed,  was  no  novehy  in  this 
country,  a  very  sanguinary  spirit.  A  cele- 
brated lawyer,*  who  scrupled  not  to  sacrifice 
abilities  and  principle  at  the  shrine  of  despo- 
tism, has  left  a  specimen  of  his  attempt  en- 
tirely to  set  aside  trialf  by  jury.  The  mode 
of  proceedings  in  our  criminal  courts,  in  the 
tyrauniiral  and  turbulent  reign  of  diaries  t, 
by  the  address  of  the  king's  counsel,  under- 
went a  material  innovatkin.  In  our  records 
previous  to  (his  iBra,  juries  are  found  to  have 
rcturnc«l  a  general  verdict  of  Guilty,  or  Not 
Guilty;  the  words  of  stile  were,  ^  fVlit  cnl- 
*  pabie  and  convict,'  or,  *  clean  and  acquit.* 
But,  atler  the  Kestoration,  prosecutions  be- 
came so  frequent  against  rebels,  covenanters, 
and  attendants  upon  conventicles,  that  it  was 
matter  of  difficulty  to  get  a  jury  to  find  a 
verdict  against  a  state  criminal,  particularly 

*  **  Sir  George  Mackenzie.  Amot's  Hist,  of 
Edinburgh,  p.  149." 
f  **  Mackensie's  CrimioalSi  fit. 
I 


ico^S 


f>T  Pinuif. 


A.  t).  ItOJ. 


tisio 


Coart;  ud  that'Anenon  *  ihonM  be  umcd 
to  tha  Judges,  ud  unttuiU  to  the  Procurator  I 
Flaoil.  5k  Subicrihitur, 

TWEEDALE,  Cucel.  J.  P.  C. 

"Aa  than  Bepart  of  Iho  Committee,  anent 
cutain  Greco,  commtoder  of  the  sliip  the 
WofceMer,  being  n|KiD  the  ilay  and  date  of  thir 
preacnla,  read  \a  pi-eeence  of  the  Lonla  of  her 
m^eatjf'i  Friry  Council,  and  tbeaamen  was 
voted  and  appmru.  And  the  aaid  Lonb  did 
thereby  DamiiMt  and  appornt  air  Jamea  Stuart, 
her  inqnty'fl  advoeat,  nr  Darid  Dalriinple, 
and  Hr.  William  Carmicliael,  her  m^est^'s 
BoUiciton;  air  Patrick  Home, air  GilberlEliot, 
Mr.  Alexander  Hackleod,  and  Hr,  Francii 
Grant,  to  be  amitBoti  to  Hr.  Alexander  Hig- 
pua,  Procgrator  Fiscal  to  the  High  Court  uf 
Adiniially,  in  proaecuiiagthe  libel  and  indict' 
nMnt  to  be  given  at  his  inatance,  against  the 


jealj'a  ailrocBte,  to  eradelhis  reluctance,  lell 
■puD  a  derice  which  ilmOHt  totally  annihi- 
Wed  the  powen  and  purpose*  of  a  jury.  It 
waa,  to  iatroduoe  a  doctrine,  that,  in  no  case 
wh«leTer,  the  jury  had  a  ri^bt  to  exercise 
tbeir  ju^pneut  upon  any  poiol,  except  the 
CTJdance  mating  to  the  different  facts  charged 
in  ibc  iudicliDCDt:  that,  in  every  case,  tliey 
wera  to  decide  merely  upon  the  Act;  and 
that  it  waa  the  province  of  the  jndges  to  de- 
Mr«a«  the  import  of  their  Tndict,  in  the 
MSle  of  guilt,  from  a  capital  crime  down  lo 
pare  iauocence:  that,  therefore,  it  was  Ibe 
pqajpaaa  of  the  jury  not  to  find  Guilty,  or  Not 
Onitty,  but  pruTed,  or  not  proTed  ;  and  to 
■noly  anch  findings  tu  the  diFereot  cbarvea. 
Inning  or  important,  exhibited  in  the  indicl- 

"  Tha  lawyera  for  the  crown  devised  ano- 
tkar  expodieni  which  degraded  jurymen  from 
Ibe  palladium  of  liberty,  to  a  lenielesi  in- 
Mrnment  of  tyranny  ;  an  expedient  which 
Tesl«]  the  power  of  convicting  in  the  jn^ea, 
when  Ibo  jury  donbied  not  ooTy  of  the  cnmi- 
Mlity  of  the  foot,  but  even  o(  the  fart  itsdf. 
For  this  purpuae  they  drew  up  iheir  iodicl- 

tlw  oriuie,  but  aba  the  mioule  facta,  trilling  or 
im|Mirtaut,  from  which  thej^  iuferred  the  pri- 
MiMT^  guilt;  Bod,  upon  these  indictmtuts, 
the  Court  used  to  pronouoce  an  ioleilocutor, 
flnding  cither  the  crime  in  general,  or  the 
Cuts  and  circanutaucea  ipeciiJIy  libelled,  r»- 
lannt  to  inter  llie  pains  ol  law.  When  it  waa 
•napected  thitl  a  jury  would  scruple  to  And  a 
crime  in  general  proved,  tfaey  were  required 
tB  rHum  a  apecial  verdict.  Accordingly,  they 
were  often  weak  enough  to  return  a  verdict 
flnding  proved  a  lonp;  chain  of  drcnmalances 
■padfiea  in  the  indictmenl,  leaving  it  entirely 
in  the  breast  of  the  judges  to  determine  whe- 
titer  these  eireumitancea  did  establish  the  fact 
libelled."  Sea  more  as  to  this  io  the  Case  of 
^WM»  Stewart,  *.  d.  itsl 

•  See  firt.  11,  p.  ira 


laid  ctfrtain  Oreeo  and  fab  enw,  bcfora  dia 
said  Court,  to  the  final  and  and  deciNon  tboV'' 
of.  And  the  said  Lords  declared,  liat  thej 
would  next  couQcil-day  name  five  of  their 
own  number,  tu  be  Assessora  to  the  Judgee  vT 
Admiralty,  during  the  dependence  of  theafor*- 
isid  process  i  and  recommended  to  the  lords  of 
Ibesanrj,  to  pay  the  lawyers  that  are  empkiy- 
ed  to  b^  iaaiatantB  accordingly. — Extncte4 
by  me,        Gilb.  Euot,  Cls.  Sti.  Goocilii. 

Whereupon  the  Judge  of  the  High  Court  of 
Admimlty  did  present  to  tbe  Lords  of  Council 
B  Petiliiin  ;  "  That  since  the  Trial  was  ordered 
to  be  made  before  him,  of  the  forcHid  Crimea 
informed  against  captain  Green  and  his  new ; 
and  that  the  matter  Bp|ieared  to  be  of  gioat  im- 
portance ;  hR  might  faHTe,acconl)or  to  Gualinn 
m  the  like  cases,  AraessorsappointeJaud  joined 
with  him,  by  the  aiiihoritv  of  council,  for  hi* 
assistance  io  llie  laid  Trial."  Whereupon  the 
Lords  of  her  m^esiy's  most  honourable  IMvy 
Council  did  noniiuale  and  appoint  the  eail  oT 
Loudonn,  lord  Delhaven,  lonl  Anistoun,  air 
John  Hume  uf  Blackadder,  and  John  Code* 
burn,  youQi^r,  of  Ormialoun,  to  be  ilssiisami 
10  the  loresaid  Judge;  and assiat and  voM with 
'  in  the  Trial,  at  the  Procurator  Fiical'a  in- 
«,  asaintt  captain  Thomas  Green,  com- 
ler  of  the  abip  the  Worcester,  and  etiten 
of  bis  sbiu's  orew,  before  the  said  H^  Conrt 

Admiralty;  for  their  being  guilty  m' Piracy, 
and  other  crimes ;  and  that  to  the  final  end 
and  decision  thereof;  as  an  Act  extracted  and 
signed  by  the  clerk  of  council,  extant  in  IIm 
records  M  the  said  High  Court,  beara. 

Follows  the  Court  of  Justiciary  of  the  Hq[h 
Court  of  Admiralty,  with  the  whole  Trial  as  it 
proceeded  before  the  Judge  of  Admiralty,  and 
the  Asaeasora  above  appointed. 


CuBijt  JnsTiciABiji  siipreiMe  Curin  Admiralila- 
tis  tenta  in  Prtetorio,  vel  nova  t*eaBionii 
Domo  Burgi  de  Edinburgh,  quints  die 
mensis  Martii,  1705,  per  Judieem  diets 
Curia,  et  per  honoratissimos  iiro«,  Joan* 
nem  comitem  de  Loudoun,  Joannem  do< 
minum  de  Belhaven,  domino*  Robertum 
Dundas  de  Arniitoun,  Joannem  Home  da 
Blackadder,  el  Joannem  Cuckbum  dc  Or> 
mistoun,  Ataessom. 

Curia  legitime  affirmala. 
The  said  day,  the  said  earl  cf  Loudoun,  l«d 
Belhaven,  &c.  produced  the  Act  of  her  mi(|ea- 
ty't  Privy  Council  above-mentioned,  appoint* 
iofflbem  to  be  the  AssnsorMtotbe  said  jodga. 
Thereafter  tlie  said  Aisecsors  look  the  oath 
of  allegiance  and  signed  the  same,  with  the 
assurauce,  and  took  the  oath  de  fideli  cAuais- 
rmfione,  and  was  thereupon  admitted  and  rc> 
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.  C«pl.  JUU  Jll«U0r,  ckicf  Bate  af  the  Mid 

ship. 

•Ms  Rtgmoi^  woond  OMito  of  the  Mid  thip. 

TftoRMi  Xifuf M<<,  uritUnt  to  tbe  deeewed 
npcfcugo  of  the  Mid  ship. 

/MMijliini»  boatswain  of  the  said  ibip  tha 


JoMM  Sjmp^om^  gunner. 

Andrtm  Mbertwm,  gunner*i  nala. 

Mm  Bntekiie^  aeoman. 

Omrgt  Kiichen^  teoman. 

Emty  Keigie^  carpenter. 

Smimtl  VrUwt$^  bii  mate. 

Omrm$  HaiiMi,  iteward  of  tbo  aaid  ahip. 

Dm^  Biringmmn^  ctiok. 

Smmid  WiUoekM^  ehinnig;eon*f  mate. 

Georg9  Gien^  aMmao  tfacre. 

J7<af3f  Bmtnet^  aMronn  there. 

Aienmder  'ihylor,  aeaman  there. 

And  Mn  Baaaofifjfiie,  aeaman  there. 

AH  of  tbetn  adioted  and  aoeoaed  at  the  in- 
ataaee  of  Mr.  Alciander  Higvins,  Adrocate 
Fmsorator  Fiscal  to  the  High  CoartofAdmi- 
r^yt  fair  the  crioMa  of  Piracy,  Robbery  and 
MwdeTy  in  manner  mentioned  ra  the  two  aere- 
ffal  Indictmenta  raiaad  against  them  tfaereanent, 
tfid  whereof  the  tenor  Mlowa:  CaptninTho- 
mM  Green,  commander  of  the  ship  called  the 
Woroeslsr,  now  in  BrnntisUnd  hariwor,  cap- 
tain John  Madder  chief  mate  of  ttie  said  ship, 
John  Reynotda  aeooad  mate  of  the  said  ship, 
ThomM  linatead  aasiatant  to  the  deceeaed  sn- 
percargD  of  the  aaid  ship,  James  Bom  boat- 
awain  of  the  aaid  ship,  Jamea  Sympaon  gnnner 
of  tbe  aaid  ship,  Andrew  Robertson  gonner's 
mate^  John  Brneklie  aeaman  there,  ancTGeoige 
Kitchen  aeaman  there,  all  prisoners ;  you,  and 
ilk  one  of  you,  are  aocuaeaand  indieted  at  tbe 


instance  of  Mr.  Alexander  Higgins,  Advocate 
Procurator  Fiscal  to  the  High  Court  of  Admi- 
ralty, of  the  crimes  of  Piracy,  Robbery,  and 
Murder,  in  manner  after- mentioned,  viz.  That 
by  the  law  of  God,  the  laws  of  nationa,  of  this, 
and  of  all  well-go? emed  realma,  the  crimes  of 
Piracy,  Robbery,  and  Murder,  are  prohibited, 
under  all  highest  pains ;  and  that  bv  the  laws 
of  thb  realm,  the  said  crimes  are  pronibit  under 
pain  of  death,  and  escheat  of  moveables.  Ne-. 
Terthclem  it  is  of  verity,  that  captain  Thomas 
Green,  commander  of  the  ship  called  the  Wor- 
cester, now  in  Bruottsland  narbour,  end  his 
crew,  are  guilty,  art  and  part  of  the  said 
criaaes,  or  one  or  other  of  the  Mme,  in  so  far  as 
the  said  captain  Thomas,  or  his  said  crew,  hav- 
mff  sailed  irom  Ei^and  in  the  said  vessel  the 
Worcester,  upon  pretence  of  merchandising  to- 
wardathc  East  indiea;  tbe  foresaid  captain 
and  hia  said  crew,  bekw^g  to  the  said  vessel, 
did,  upon  one  or  other  of  the  days  of  the 
months  of  February,  March,  April,  or  May,  in 
the  year  1703,  rencounter,  or  meet  with  ano- 
ther ship  or  vessel,  sailed  by  its  own  men  or 
*«'ew,  upon  the  coast  of  Malabar,  near  Cale- 
•ml  the  aaid  vessel  bearing  a  red  flag, 
'-'-riish  or  Scots  aboard,  at  leaat 
10  English  language ;  the  Mid 


caaptaitt  TVndm  Green  and  hia  erew,  slier  aooM 
intereommuniog  with  them,  did,  without  nay 
lawful  warrant  ur  a  just  cause,  attad^  the  eaid 
other  veswl,  or  sliip,  while  expecting  no'sooh 
treatment ;  and  invading  her  first  by  their  sloup, 
which  they  had  manned  with  guns  and  other 
arma  far  tl!atpur|soM,theyfen  upon  themid  other 
veasd  in  on  hostue  nuniier,  by  ahooting  of  gun* 
and  otherways;  and  after  some  time  spent  hi 
fighting  agamat  her  by  their  ahmp,  and  partly 
bv  the  approaching  of  the  aaid  Thomas  Grrenv 
anip  the  Worceatar,  they  ovcrcanse,  and  board- 
ed the  said  other  veaaai,  and  having  seined  thw 
men,  they  killed  them,  and  threw  them  over- 
board, and  then  carried,  or  caused  to  cany 
away  the  goods  that  were  aboard  the  aaid  other 
vessel,  to  their  said  ship  the  Worcester;  and 
then  disposed  upon  the  aaid  shin,  by  aelli^g 
her  aahore  on  the  said  eoast.    Whidi  orime^ 
being  a  widccd  piracy  committed  bjr  surariaa 
in  parts  M  remote,  and  probably  with  aU  the 
caution  the  committers  could  uM  for  oonosal* 
ing  thereof,  and  for  prerenting  diaooveriea, 
comes  now  to  be  discovered  in  the  Mveral  parte 
and  droumstanoM  of  the  aotion,  and  by  sadi 
as  wero  present  thereat ;  which  being  all  ean* 
joyned,  does  make  up  and  infer  the  forseaid 
cnme  objected,  and  are  u  folkiws,  vii.  Thai 
the  foressid  rencounter  and  fight  betwixt  ea|K 
tain  Green  and  his  crew,  ana  the  said  vasaal 
the  Worcester,  and  the  foresaid  other  vasaal 
taken  by  her,  happened  on  the  mid  coaat  as 
above :    Likees,  at  the  aame  time,  one  or 
of  the  aaid  ahip  the  Worceater  her  crew 
on  ahore,  and  at  aome  distance  fWmi  the 
hMrd  the  aaid  shooting,  which  brought  th# 
said  persons  to  the  shore,  where  thev,  at  least' 
the  CTirnrgeon  of  the  said  ship  the  Woreeslar, 
one  of  them,  mw  ha  ridin|[  at  a  good  ^filnmm 
from  the  ahore  upon  her  birth  (as  they  speak)- 
and  having  the  otner  ahip  at  the  steni,  as  it 
were  tied  or  towed  to  her,  u  being  the  voaaal 
they  had  OMstered  or  overcome,  as  said   ia» 
likeaa,  the  aaid  chirurgeon  did  see  the  boat 
belonging  to  tbe  said  ship  the  Worcester  con- 
ing ashore  from  her,  and  the  chiruigeon  de- 
manding at  such  of  tbe  crew  m  were  in  her, 
what  hul  brought  them  ashore:  They  answer- 
ed, that  they  had  been  busking  (a  sea  term 
used  fur  fitting  and  trimming  a  ship  for  fight-' 
ing^  and  they  bad  drunk,  spilt,  cht  staved  aH 
their  water,  and  they  were  come  tor  a  near 
supply :    And  when  a  little  time  therealWr  tkm 
said  chimmon  went  aboard  the  said  ship  the 
Worcester,  be  perceived  the  deck  thereof  lum- 
bered and  covered,  and  in  a  oontiiwd  manner, 
with  balls,  boxes,  and  foods;  whereof  when 
he  Mked  ibe  reesoo,  Jiin  Madder,  one  of  the 
pannels,  and  a  princiual  ador  in  the  engage- 
ment, answereu,  **  Damn  you,  what  hare  yoa 
to  do  to  enquire?    Moddle  with  your  plaister^ 
box."     And  when  the  chirurgeon  weot  down 
to  his  station  and  clicatt,  he  caUed  for  one  itf  the 
Maolcs  Antonio  Ferdinando,  and  one  Duncan 
Mokay  now  dead,  and  another,  in  order  to  dr«M 
them ;  but  when  he  asked  what  way  tli^  oaaae 
by  their  wounds,  they  declined  to  answer; 
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wbcKopoo  the  cbirorgeon  refHsiDg  to  ditm 
then,  if  they  wonld  not  tell  bim  how  they  ^t 
their  wounds,  the  nid  John  Madder  came  to 
tha  cihinirp;eon  in  a  iiassion,  and  asked  what 
waa  hb  bonnefs  to  ask  so  many  queations,  when 
he  did  see  the  wonnda  so  plain  before  bioiy 
calling  him  a  blockhead  for  not  dreasing  them ; 
and  at  lensfth  the  contest  was  so  warm  betwixt 
the  said  Madder  and  chirargeon,  that  Madd«r 
charged  him  to  ask  no  more  questions,  and  he 
charied  the  men  wounded  not  to  answer  a 
word:  And  further  ordered  him  back  to  the 
shoie,  which  the  chinirgeon  was  forced  to 
conply  with;  where  the  chiruigeon  meeting 
with  randsco  de  OliTera  the  lingiiister,  aakcd 
hini,  whether  he  saw  any  of  the  Woroesler'a 
■len,  that  had  carried  the  foresaid  ship  so  taken 
into  Keilon  rirer  ?  And  the  linguister  answered, 
that  he  had  not,  but  that  they  were  some  of  the 
Woreesler's  company,  who,  as  soon  as  they 
had  brought  her  in  and  made  her  last,  took 
their  boat,  and  went  directly  on  board :  The 
abjp  being  taken  and  carried  into  Keilon  river 
as  aaid  ia,  where  she  was  left  with  her  yards 
and  topuMsta  down,  all  unrigged:  And  the  said 
linguisler  told  the  cbirurgeon  further,  that  one 
Coitt  Commodo  complained  he  had  bought  the 
aaid  Mp  taken  too  dear ;  whereby  it  appeara 
4hat  the  aaid  ship  taken  by  Tiolenoe,  was  sold 
b  naoDer  aforeaaid.  Likeas,  for  further  eri- 
dcnee  of  the  said  piracy,  since  the  time  that 
John  Reynolds,  one  of  the  pannels,  was  seized 
with  the  rest,  for  his  accession  i  hereto,  there 
waa  fcond  a  letter  wrote  to  him  by  one  Sarah 
Hcwlaiida,  bearing  date  January  the  6tli, 
wbcreiB  ahe  tells  him,  «*  That  though  he  had 
been  baady  wicked,  yet  she  should  be  sorry  to 
hear  ha  were  guilty  of  any  thing  that  might 
bring  him  to  the  gallows ;  and  therefore  ad- 
fiaea  him  to  confess;  adding,  that  in  his  own 
lettar,  which  she  had  seen,  he  says,  that  some 
•f  their  men  had  basely  confesseil,  which  (says 
he)  implies  that  they  uere  guilty.*'  And  when 
ReyoMda  was  questioned  upon  his  letter,  he 
acknowledged  that  be  hod  wrote  a  letter  to  his 
wife,  the  said  Sarah's  sister,  which  bad  occa- 
akmed  her  writing  the  said  letter  to  him ; 
and  thereupon  be  produced  the  copy  of  the 
•aid  letter  to  his  wife,  which  agrees  with  what 
fiamh  saya,  as  the  said  copy  and  Sarah's  letter, 
both  pot  in  the  clerk  of  the  admiralty's  hands, 
to  be  Been  by  the  pannels,  bear.  Aiid  further, 
Gcmgn  Hainea,  one  of  the  crew  of  the  said 
Wuiceatar,  since  his  coming  to  Scotland,  and 
wbenat  Bmntisland,  being  asked  by  one  James 
Wilkie,  taylor,  burgess  of  Edinburgh,  some 
day  in  Oetober  last,  about  his  brother,  Andrew 
Wilkie,  who  went  cbirurgeon  in  captain  Drnm- 
mond'k  ship,  if  erer  the  said  Haines  had  seen 
|he  aaid  Andrew  Wilkie  in  his  voyage,  be  flew 
in  a  psBHon,  and  said,  <*  What  de? il  was  his 
concin  with  captain  Drumraond  ?"  Upon 
which  Jamea  Wilide  fbrbearm^  a  little  till  be 
ihoaM  be  calmer,  asked  the  said  Haines,  whe- 
ther Iw  had  heard  or  seen  any  Scots  ship  com- 
ing lo  ar  from  the  Eaat  lodiea  during  their 
fafagar    Hainea  aaswaredf  that  when  they 


were  upon  the  coast  of  Malabar,  a  Dolch  ahin 
informed  them,  that  one  captain  DrnmoKHiifp 
commanding  a  Scots  ahip,  and  having  a  sloop 
in  company,  waa  turned  pirate.  Upon  which 
Hninea  and  they  manned  their  ship  to  be  in 
readiness,  but  saw  him  not ;  only  a  little  there- 
after Hainea  added,  that  be  had  in  hia  ouatody, 
the  time  the  said  ship  the  Worcester  was  seised, 
which  he  would  not  have  fallen  into  the  aehwHa 
hands  for  twice  the  value  of  the  ship,  but  that 
he  had  thrown  it  over-board ;  adding  further, 
that  there  waa  atill  in  the  ahip  what  wouhl 
never  be  found  by  the  seizers,  unless  they 
pulled  her  board  from  board,  though  he  knew 
where  the  thing  lay.  Likeaa,  wlun  after  tim 
aaid  James  Wilkie  departed,  one  Anna  Seaton 
in  Bmntisland,  did  at  his  desire  further  enquira 
at  Haines  about  captain  Drummond'a  ahip ;  bn 
anawered,  that  he  saw  they  had  a  deaign  to 
pump  him,  but  that  they  ahonM  not  be  the 
wiaer  of  him :  At  all  which  paasagea,  Kenneth 
Mackenzie,  indweller  in  Cannongate,  was  n 
present  witness.  And  the  said  Anna  BetHUm 
did  further  teN  the  aaid  Kenneth  Mackenaie» 
that  when  she  expostulate  with  Hainea  for  hia 
being  u  passion,  as  said  ia ;  he  answered,  that 
he  knew  more  of  captain  Drummond  than  hn 
would  tell  at  that  time ;  and  that  if  the  aaid 
Andrew  Wilkie  was  with  captain  Drummond, 
he  would  not  be  seen  again.  And  further, 
the  said  Anna  Seaton  hnrd  the  aaid  Hainea 
own  and  declare  their  aaid  wickedness;  and 
she  and  William  Wood,  one  of  the  gunners  of 
her  majesty's  artillery,  with  one  John  Hender- 
son, writer  in  £diubufgh,  being  in  September 
last,  in  Anna  Seaton's  mother's  house,  afler 
having  drunk  one  health  or  two,  the  said 
Haines,  who  was  there  present,  fell  in  a  me- 
lancholy fit,  and  expressed  himself,  **  That  it  ia 
a  wonder,  that  since  we  did  not  sink  at  sea, 
God  doth  not  make  the  ground  to  swallow  ua 
up  for  the  wickedness  that  has  been  committed 
during  the  last  voyage,  on  board  of  that  M 
bitch  Bess,"  poinnng  to  captain  Green's  ship. 
And  further,  the  said  Haines  said,  that  if  what 
the  said  Juhn  Madder  had  done  in  the  said 
voyage  were  well  known,  he  deserved  as  much 
as  his  uncle  Madder  met  with  at  Amsterdam, 
who  was  there  burnt  in  oil,  for  attempting  to 
burn  their  ships.  And  when  at  another  time, 
the  said  Anna  Seaton  told  Haines,  that  she  had 
an  old  sweetheart,  who  went  away  with  cap- 
tain Drnmmonfl,  and  would  gladly  hear  aome 
tidines,  whether  he  was  dead  or  alive ;  the 
said  Haines,  who  was  then  a  suitor  to  Anna 
Seaton,  assured  her  she  would  never  see  bim 
again,  if  he  was  in  Drummond's  ship,  and  for 
a  further  confirmation  of  the  truth  of  the  aaid 
Piracy,  when  a  committee  of  council  waa  sent 
to  Bruntisland,  to  cause  search  and  unload  the 
said  vessel,  it  was  found  by  the  skippers  and 
aeamen  employed,  that  the  gooda  aboard  her 
were  not  stowed  as  merchant  goods  used  to  be, 
but  were  found  in  the  hold  in  such  confusion, 
as  if  taken  by  piracy,  and  no  otherways, 
Likeaa,  When  the  said  ship  the  Worcester  waa 
aaised,  tha  aaid  John  Madder  being  qnaelioBei 
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about  ctfiliio  Drammond's  ship,  hetookout  tmNyOftbit,  and  of  all  otiier  well-(fOferaed 

of  bis  pocket,  or  at  ieait  sbcired  in  hia  hand,  realraap  tbe  ariiiiet  of  Piracy,  Robbery,  aad 

the  feal  ot'  tbe  African  company,  wbicb  he  Murder,  aiv  prohibite  under  ail  big^liMit  paint : 

eoakl  never  lawfully  liaTe  fput.     &y  all  wbicb,  and  that  by  tbe  laws  of  this  realm,  the  said 

tliey  being  joined  and  conmvird  togetber  (as  a  crimes  are  probibite,  under  pain  uf  death,  and 

diacofcry  of  sitcb  a  wickedness,  practised  in  escheat  of  moveabtea.    Mevenbele<s,  it  is  of 

f  uch  reiiiole  pans,  and  so  uidusthously  and  db-  verily,  that  captain  Thomas  Green  cumniaiider 

stinaldv  endeavoHred  to  be  concealed,  deserves  of  the  sliip  called  the  Worcester,  now  in  Brunt- 

to  be)  the  same  in  all  tbe  points  and  circura-  isbnd  harbour,  and  hiscre»,  are  ifuiliy,  art 

•taiices  thereof,  at  least  sucn,  and  so  many  of  ami  |iart,  of  tbe  said  crimen,  or  une  or  uther 

then  as  are  relevant,  aa<l  are  offered  to'  be  of  ibe  samen,  in  so  far  as  the  said  captain 

pMven  by  a  cumulative  probation,  do  plainly  Thomas,  or  his  said  crew,  haviiitj  sailcil  from 

amount  to  such  a  plenary  evidence,  as  may  £n|fland  in  the  said  vessel  the  Wurcesler,  u|»un 

fully  convince  all  impartial  men,  tliat  the  afore-  pretence  of  merchandizing  towards  ihe  Kast 

■sill  captain  Green  and  bis  said  crew,  are  all  Indies,  tbe  foresaid  captain  and  his  said  crew 

and  each  of  them  piilty,  art  aiid  part,  of  the  belou|(iny  to  tbe  said  vessel,  did  U|Nin  one  or 

foresaid  crimes  of  Piracy,  Robbery,  and  Mur-  other  uf  the  days  of  the  montlis  of  February, 

der,  or  one  or  other  of  them  above  chared  ;  Mareb,  April  or  May,  in  the  year  1703,  ren- 

which  beiuflr  found  by  a  verdict  of  an  assiaa  counter  and  meet  with  another  ship  or  vessel, 

before  the  Judge  d'  the  Admiralty,  and  the  sailed  bv  ita  own  men  or  crew,  upon  tbe  coast 

L'Nrds  Assessors  appoinlcd  by  the  Lords  of  tbe  of  Malaoar  near  Calecutc;  and  the  said  vessel 

Privy  Council,    tbe  forenamed  ut'rsons,  and  benring  a  red  flag,  and  baling  English  or  Scota 

emch  of  them,  ougtit  to  be  punished  by  sen-  aboard,  at  least  such  as  spoke  the  English  Ian- 

teace  of  tbe  said  court  with  the  pain  ol  death,  guage,  the  said  captain  Thomas  Green  and  bit 

mhI  confiscation  of  tbeiff  moveables,  to  tbe  ex-  crew,  at\er  some  inter-communing  wiib  them, 

ample  and  terror  of  utben,  lo  do  or  commit  did  without  any  lawful  warrant,  or  just  cause, 

the  like  in  time  coming.  attack  tbe  said  other  vessel  or  ship,  while  ex- 
pecting no  such  treatment ;  and  invading  her 

AoDrriONALCoNCLusioN  to  the  Indictment,  at  ti rat  by  their  sloop,  which  they  had  manned, 

the  Instance  of  Mr.  Alexander  Hiin;ins,  and  furnished  with  guns  and  other  arms  for 

Procurator  Fiscal  to  tbe  Court  of  Admi*  that  purfiOHe,  they  fell  upon  tbe  said  other  ves* 

ralty,  against  Captain  Green,  &c.  viz.  sel  in  an  hostile  manner,  by  shooting  of  guns 

That  the  Coaclu.ioD  oni.c  .aid  Indietmeat  l^fj^^'f  ^rj  J"^,"'!? J5»T,'""!  T^l^t 

fiveo  on  (fatttrday  U,e  17tb  iusUnt,  bearing  the  fe''^"*  "•^'"^  %u'''" -J*  ^k*^' 'w^«*^'Z 

••      -lp.ih    «„J«iV«..|.«..  «,..«  P^«fi«.Mi«„  by.tbeapproacliinflrofihesaidrbomaaOreen'a 

overcame,    and 
I  and  having  leixed 


painof  death,  and  oi'cKL-Iieat  and  couiiscution  .t-_    tiH    iv        ■        >i 

of  moreablea.  shuuM  .mend  to  tbe  eaclieat  and  J^l?., J, .,.."  ^,J'"J^ 

coofiKation  ot  the  .aid  ship  and  cariro.  by  rea-  S^T^*^  ?  .i""  i  ii!J  .k     '  .   •  .1    i.  .1 

•on  of  the  furewid  crime  and  piSicyf  and  i'f"  ,T!"'.  ""^  .k '"^  '^"V'  '"^ ."'?' "''™ 

that  the  uu\  captain  Thoma.  Greci.  &c.  .hoald  »'*-•«•"•.  •'">,  «»•«"  «""«•.  «f  «=«"*«J  »  "7^ 

anwer  to  the  fore-said  Conclusion,  U  thus  ex-  •''>  »''«  ?^*  -^'^aT'.^v^  'If"  *"i 

pWned,  and  extended  to  the  cont>«:ation  of  l^'^^^!^'?**''?!:  *  •'.   h-    \°'^!r*T'* 

the  .aid  .hin  and  canro,  a.  in  case  of  piracy,  t^?'^'?^''  "T  *•"  T^*^!f'^y  •^''"f !'" 

the  5th  of  March,  wh  ch  i«  the  day  o   com-  "^^V  J     '  "'"*  '*"    h!^  1      ""^  '*"^ 

pearance  a^ibmed  to  the  .aid  pannel..  or  at  L""**!]*'?*^'  f""',"??'  ''?,  •".ITk'**   "" 

W  upon  the  6,  7. 8.  or  9th  days  of  March  f^,^  «n.oie  aod  probably  with  all  the  can- 

tbereatter.  m  the  trne  import,  or  at  least  aclear  j-  "^  «»«"«««  «»"'«•••!*«»  conoeal.np 

consequent  of  the  foresaid  crime  and  indict-  ^^!^i  •"!"  ^'^  l««!en  mg  diKovene.,  come. 

mentyivenU>ereopou:  theli.tor«.itne.M*and  «)*  to  be  diKoveted  in  the  several  parU  and  «r. 

asaizen  remaininir  the  same   as  subioined  to  *"""■'•••**»  ™  ""^  acttou,  and  by  such  ••  were 

tbe  foresaid  prinJfpal  indictm^t.                       I  ?««»«««««:  which  bein|f  all  conjoined,  doe. 

SicSubJibUur,  Alexander  Higoiss.  ^  "P.'?'',,'"'*  'J!"  'S^  T^'l^T^' 

*  and  are  as  follows,  viz.  1  liat  tlie  foresaid  ren- 


Henry  Keigle,  carpenter  in  tbe  ship  called 
Worcester,  now  in  Bruntislaod  harbour,  isSa- 
muel  Urlines  hb  mate,  George  Haines  steward 
of  the  said  ship,  Daniel  8tringman  cock  at'  the 
aaid  ship ;  Samuel  VVilcocks  cliirurgeon's  mate, 
Oeoriffe  Glenn  seaman  there,  Henry  Uames 
•earn an  there,  Alex.  Taylor  seaman  thei-e,  and 
Jdm  Bannantine  seaman  there ;  all  of  capiain 
Thomas  Green  commander  of  tlie  said  ship  bis 
crew:  you,  and  ilk  one  of  you  are  accused  and 
indicted  at  the  inKtance  of  Mr.  Alex.  H logins 
Jidvocate,  Procurator  Fiscal  to  the  High  Conrt 
.of  AdoDii ralty,  of  the  crimes  of  Piracy,  Rob- 
iiery  and  Murder,  in  manner  after- mentioned, 
9iM.  lliat  bgr  the  law  of  God,  thttewwof  na^ 


counter  and  tight  between  ca;)tain  Green  and 
his  crew,  and  ihe  said  vessel  the  Worcester, 
and  the  foresaid  other  vessel  taken  by  her,  hap- 
pened on  tbe  saiil  coast  as  above :  *Likeas,  at 
tbe  same  time,  one  or  more  of  the  said  ship  the 
Worcester  her  crcw  being  on  hhore,  and  at 
some  distance  from  tbe  sea,  heaid  the  said 
shootiuiT',  which  broii;^)jt  the  said  persons  to 
the  shore,  where  tbcy,  at  least  the chirurgeon 
of  tbe  said  ship  tbe  U  orcester  one  of  them,  saw 
her  riding  at  a  good  distance  from  the  shore 
uiMMi  her  birth  (as  they  speak)  and  having  the 
other  ship  at  her  stem,  as  it  were  tied  or  tuwed 
to  her,  as  being  tbe  vessel  tliey  bad  mastered 
orofweaneyaami  ia,    Likaaa^  the  nid  chip 
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nrgeofe'did  in  llie  boBtbelongini^  lo  the  nud 
fl^p  the  Wofeestfer  comin^f  ashore  from  her,  and 
'the  chirun;eoD  demandinff,  at  such  of' the  crew 
«s  were  in  ber^  what  had  brought  them  ashore? 
They  answereil,  that  they  had  beeo  boafcing: 
(a  aia  tern,  used  for  fitting  and  trimming  a 
■hip  for  Hghtinuf)  and  that  they  had  drunk, 
■pitt,  or  stared  all  their  water,  and  they  were 
come  for  a  new  supply ;  and  when  a  little  time 
thereafter  the  said  chinirqfeon  went  abirard  the 
■aid  ship  the  Worcester,  he  perceived  the  deck 
thereof  lumbered  and  cormd,  and  in  a  con- 
fused manner,  with  balls,  boxes  and  Gfoods; 
wheretif  when  lie  asked  the  reason,  Jt>hn  Mad- 
jier,  one  of  the  pannels,  and  a  principal  actor  in 
the  eoi;8i;ement,  answered  **  Damn  you,  what 
bare  you  to  do  to  enquire?  Meddle  with  your 
plaister-bux."  And  when  the  chirun^eon  went 
down  to  his  station  and  chest,  he  callnl  for  one 
IdT  the  blacks  Antonio  Ferdinando,  and  one 
Ihincan  Mackay  now  dead,  and  another,  in 
inrder  t(i  dress  them  ;  but  when  he  asked  what 
way  they  came  by  their  wountfs,  they  «le- 
«;lined  to  answer :  whereupon  the  chirur^peon 
>«fuMin|(  to  dresH  them,  if  they  would  um  tell 

iim'how  they  got  their  wounds,  the  said  John 
ladder  came  to  the  chirurgeon  in  a  passion, 
kn'd  asked  whst  was  his  business  to  ask  ao 
^joaoy. questions,  when  he  did  see  the  wounds 
■o  pfaiu  liefore  him  ?  Calling  hiin  a  blockhead 
ibr  not  dressing  them.    And  at  lenirth  the  con- 

SX  W88  80  warm  betwixt  the  saki  Madder  aqd 
imn^eoo,  that  Madder  charged  him  to  ask 
no  more  questions,  and  he  charged  the  men 
wounded  not  to  answer  a  word :  and  further, 
ordered  him  back  to  the  shore,  which  the  chi- 
mgeon  was  forced  to  comply  with.  Where 
the  chimrgeon  meeting  with  trancisco  de  Oli- 
▼era  their  lingiiister,  asked  him,  whether  lie 
■aw  any  of  the  Worcester's  men,  that  had  car- 
ried the  foresaid  ship  so  taken,  into  Keilon  ri- 
ver? And  the  lin<;uister  answered,  that  be 
had  not ;  but  that  tliey  were  some  of  the  Wor- 
■cester's  eom|iany,  who,  as  so<in  as  they  had 
brought  her  in,  and  made  her  last,  took  their 
boat,  and  went  directly  on  board :  the  ship 
taken  being  carried  into  Keilon  river,  as  said  is, 
where  she  was  left,  with  her  yards  and  top- 
masts'down,  all  unrigged.  And  the  said  lin- 
ffuister  told  the  chirurgeon  further,  that  one 
'Cogo  Commodo  complained  he  had  bought 
tiie  said  taken  ship  too  dear ;  whereby  it  ap- 
jiears,  that  the  said  ship  taken  by  violence,  was 
iold  in  manner  foresaid. 

likeas,  for  further  evidence  of  the  said 
Piracy,  since  the  time  tliat  John  Reynolds,  one 
'of  the  pannels,  was  seized  with  the  rest,  for 
hit  accession  thereto  ;  there  was  found  a  letter 
wtMe  to  him  by  one  Sarah  Newlands,  bearinsr 
date  the  6th  m^  January  ;  wherein  she  tells 
ftim,  that  though  he  hud  been  basely  wicked, 
yetihe  should  be  sorry  to  hear  he  i^xre  guilty  of 
any  Ihing  that  mi^t  bring  him  to  the  gallows  : 
and  therefore  advises  him  to  confess ;  adding, 
that  in  his  own  letter,  which  he  had  seen,  he 
aays,  that  some  of  iheur  men  had  baaelj  ooo- 
•  flsMd;  whkb,  laya  ibt,  impKcfi  thai  Ihey 
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were  guilty.  And  when  Reynolds  was  ques- 
tioned npon  his  letter,  he  acknowledged  that 
he  had  wrote  a  letter  to  his  wife,  the  said 
Sarah's  sister,  which  had  occasioned  berwritiii§r 
the  said  letter  to  him ;  and  thereupon  he  pro- 
duced the  copy  of  the  said  letter  ta  his  wife, 
which  agrees  with  what  Sarah  says ;  as  the  said 
copy,  nml  Sarah's  letter  (both  put  in  thederk 
of  the  Admiralty  *8  hands,  to  be  seen  by  the  pan- 
nels) bear. 

And  further :  George  Hainea,  one  of  the 
crew  of  the  said  Worcester,  since  his  coming 
to  Scotland,  and  when  at  Bruutisland,  being 
asked  by  one  James  Wilkie,  taylor,  bui^ess  of 
Edinburgh,  some  da?  in  October  last,  about 
his  brother  Andrew  Wilkie,  who  went  chimr- 
geon in  captain  Drummond's  ship ;  if  ever  tha 
said  Haines  had  seen  the  said  Andrew  Wilkia 
in  his  voyage  ?  He  flew  in  a  passion,  and  sakl, 
**  What  devil  was  hb  concern  with  ca|itaiii 
Drummond  ?"  Upon  which,  James  Wilkie  for- 
beariujT  a  little,  till  he  shoulfl  be  calmer,  asked 
the  said  Haines  again,  whetlier  he  had  heard 
or  seen  any  Soots  ships,  coming  to  or  from  tfaa 
Eaat-Indies,  during  their  voyage  P  Hainea  an- 
awered,  that  when  they  were  upon  the  coast  ^ 
Malabar,  a  Dutch  ship  informed  them,  that 
one  captain  Drummond,  commanding  a  Soola 
ship,  and  having  a  sloop  in  company,  waa 
turned  pirate :  upon  which  Haines  said,  th^ 
manned  tlieir  sloop  to  ba  in  readiness,  hot  saw 
him  not :  only  a  little  thereal\er.  Haloes  added, 
that  he  had  m  his  custody  the  time  the  said  ship 
the  Worcester  was  seized,  which  he  would  not 
have  fallen  into  the  seiser's  hands  for  twice  the 
value  of  the  ship ;  but  that  lie  had  thrown  it 
overboard  :  adding  further,  that  there  was  sfili 
in  the  ship  what  would  never  be  found  by  tha 
seiaers,  unless  they  pulled  her  board  frotn 
board,  though  he  knew  where  the  thing  Irv* 

Likeas,  when  after  the  said  James  vVilkie'a 
departure,  one  Anna  Seaton  did,  at  his  desire 
further  en^aire  at  Haines  about  captain  Drum- 
motMTs  ship ;  he  answered,  that  they  had  a 
design  to  pump  him,  bat  that  they  should  i|ot 
be  the  wiser  of  h'm.  At  all  whu;h  passiiges^ 
Kenneth  Mackenzie,  an  indweller  in  Cannon- 
gate,  was  a  present  witness.  And  the  said 
Anna  Sealoa  did  further  tell  the  saifl  Kenneth 
Maekenaie,  That  when  she  expostnhrte  with 
Haines  for  his  being  In  a  passion,  as  said  w; 
he  answered,  that  be  knew  more  of  captdn 
Dmmmond  than  be  would  tell  atthattmas 
and  that  if  the  aaid  Andrew  Wilkia  was  wil^ 
captain  Drummond,  ba  woold  not  be  seaa 
again. 

And  further.  The  sakI  Anna  Sealan  bcaid 
the  said  Hainea  own  and  declare  their  said 
wickedness.  And  she,  and  W  itliam  Wood,  oaa 
of  the  gunners  of  her  m^eaty 'i  artillery,  with 
one  John  Hendersan  writer  in  Edinborght 
being  in  September  hut  at  Anna  Saatoa*a 
nsother's  house,  after  having  drank  a  health  ar 
two,  the  said  Haines,  who  was  there  preanit, 
Ml  in  a  melancholy  fit ;  and  expressed  him- 
self, •«  That  it  is  a  wonder  that  sinoa  wa  dkl 
notaiiA  at  saai  <sod  4oth  iwt  onki  Hm  gniund 
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to  ivalbw  at  Dp,  flir  lb*  widudnMi  Uitf  hai '  pbiatd,  mJ  MtepJcd  to  the  wifltftrtiow  of  lh« 

bara  connuttod  dnrioK  Um  laat   TOjnga  on    Mid  ihijt  tnd  cargo,  u  in  Um  cms  of  fney, 

hauA  of  that  oU  hitdi  Bmh,"  pointing  lo  cap- 
tain Greea'i  aliip.  And  fartliar,  Iba  toitl  Bubm 

■aid,  tliM  if  wbat  tbs  aaU  John  MmUtr  had 

4aaa  in  tka  nid  Toy*f[e  ware  wtil  kaown,  ba 
'  II  much  BB  bi>  uada  Madder  mat  with 
;  who  whi  tbm  hurat  io  oil,  for 
_  o  burn  their  shin.     And  whca,  at 

SIiatbertfane,lbeMiil  AnaanMitan  taldHaioaa, 

that  tha  had  an  oU  swaatbcail  who   mnl 

aw»  with  captain  Druiimnad,   and   would 

glaaly  hear  aome  tiding*  whetbtr  he  wu  dead 

•ralin;  tbeaaid  HaiMv,  oho  vrai  then  a  cuitor 

•f  Anna  Btaion'a,  anurad  her,  abe  would  oerer 

MB  him  again,  if  be  wa*  in  Dniniinoocl'i  ihip. 
Asd  fiir  a  farther  GODGrmalioD  of  tite  trulli 

nf  the  nid  piracy,  wha  a  conunittee  of  council 

wai  Mat  to  Bruntitland,  to  cauaa  aearcb  and 

■alaad  the  taid  *mw1  ;  it  waa  found,  bj  tbe 

akippoa  and  laaBiaa  etnployed,  that  the  gmda 

abaard  her  ware  not  atowed  aa  nerehaot  guoda 

aaad  to  be ;  bat  wera  found  in  the  bold  in  anch 

eantunn,  aa  if  lalna  bj  piracy,  uid  no  olbar- 

wa«a.    Idkaaa,  wbaa  ttw  aaid  abip  tbe  Wor- 

camr  waa  aeiaad,  tbe  aaid  John  Hadda  btiBg 

ajMHioDed  abant  eaptaia  Dranmond'a  abip; 

bt  tort  ool  rf  Ua  po^at,  igr  at  Icaat  abowad  in 

hm  band  iba  aeal  af  iba  African  Gonpaajp ; 

«bich  b«  oouM  onar  ha*«  hwfally  gat 
Bj  all  wbicb,  ihmj  bria^  joiaad  and  eon- 

saeiad  together  ^aa  a  diaeovety  of  aoob   a 

wictadneaa  pradiaed   ■■  each   rentoto  paita, 

ud  aa  iBdoaUiootj  and  obatiaaielj  cndeatour- 
.  ad  to  ba  ooooealedi  daewru  to  be)  tbe  lanten, 

ia  all  Iba  pointa  aad  cweamtancM  thereof ; 

at  leaat  aiKh,  and  ao  many  oT  (bam  ai  are 
.  itlaTmBt,  and  are  ofired  to  ba  pnweo  bj  a 

enmaktin  prabotion;  do  pfaunlj  amouM  to 

ancfa  a  piMMry  aridcseCi  aa  mav  Mtj  cod- 
.  vince  all  impartial  men,  that  the  fcrmaid  cap- 
.  Uin  Green  and  biaaaid  cnw,  are  all  and  caeb 

at  Ibem  sniltj,  ait  and  pact,  of  the  foreaaid 

arimee  tfPiracy,  Bobbery, and Unrder.orone 

arelbarortbemahneeberged.   WUcbbaisy 

itaai  by  a  vcnliotaf  an  aaaiae  beibtc  the  Jndga 
'  af  tbe  AdmiraItT,  and Ibe Lorda  Aweaaori  ap. 

Mmled  bytbeLiNda  of  Priry  Connaili   the 

Mrcnamed  pCfBooB,  and  aaeh  tf  than,  oiwhl  to 

bo  ptiniabed  by  aaaMBca  of  tba  aaid  Conrt, 

with  tbe  pun  of  death,  and  oonflaoation  of 
.  tbeir  iBomMm ;  to  the  axamplca  and  temrot 

libera,  to  do  ot  commit  Uia  like ' 


ABomoKja,  Concldiion  of  the  Indictmant,  at 
tbe  inatanoe  of  Hr.  Alexander  Hjggina, 
Procurator  FiM»)  to  tbe  Court  of  Admi- 
ralty, againtt  Captain   Thomaa  Green, 

That  the  conduaiiH)  of  the  aaid  indictment 
en  on  Satarday,  the   iTih  iniluit,  bearing 

(laia  of  death,  and  of  eacbeat  and  confiaca- 

fion  of  DiuTeaUea,  abonld  euend  to  tba  eaobaat 
lod  coufiacation  of  die  laid  abip  and  cargo,  by 
reaaon  of  tbe  foreaaid  crime  of  piacy:  and 
thai  tbe  aaid  captain  Tbomi 
aa^wac  la  iba  Annid  tm 
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StbofMaicb,  wfaicb  ia  the  day  of 
compearance  aatigned  to  tbe  laid  panada,  or 
u  leaat  upon  tbe  6th,  rdi,  Stb,  or  0th  daya  of 
Haicb  tbere^fter;  ai  the  true  import,  or  at 
leaat  a  elear  oooM^ueot  of  the  limaid  crime 
and  intliclmeot  giten  ibereapoa:    Ibe  lialof 

inlgoined  lathe  IbresiuU  jirinri^  indidmcnL 
iStc  HultieniUur,     Au^uhdek  Hioooia. 

PinauEas. — Hr.  Alexander  Hig^ni,  Vn- 
eurator  Fi*esl,  air  JamnSluaTt,  hcrMajeaty'a 
AH'ont.  lir  David  Uatryniple.  and  Mr.  Wil- 
liam Carmicbae),  her  Af^estj'a  Sulicitor*.— • 
Sir  pAlrirk  Home,  air  Gilbert  Eliut,  Mr. 
Francis  Grant,  Adrocata. 

Pbocvkatom  n  Defekcb. — Sir  DaTid  Can* 
ningbani,  sir  Da*idTlioirB,iir  Walter  Priiq(le, 
Hr.  David  FuHk'),  Hr.  George  Alexander,  Mr. 
John  SpoljH'ood,  Mr.  John  Etpfainaioo,  Ad- 
vocata. 

The  Procurator  Fiacal  declared  jndioiaUy, 
he  pasted  from  Samnol  Uriines,  earpentw'B 
ntateof  theahi|i  the  Worcealer,  Henry  Bamea 
aeaman,  and  Daniel  SlriD|rman  eoob  of  tba 
mid  ahip;  whereupon  they  were  diamiaaad 
bom  tbe  tnr.  Alexinpu  UiaG»«. 

Her  Majenty'a  Adtoeat  for  the  purauera 
craved,  lh»  the  dyrt  ^{aiott  capuia  Thomaa 
Grean  and  otbera,  contained  in  that  indictmant 
with  him,  might  becootinued. 

It  wa*  olyecled  by  tbe  paanel'*  pncuratora, 
that  tbe  dyet  could  not  be  continued  againat 
tbem  -,  beiim'  contrair  to  the  act  of  patiiament 
'  fir  prerrut^ag  wrongua  imptiaonmMrt,'  and 
conirair  to  an  expreMclauae  tnerein. 

It  was  replied  for  tbe  puraucn,  that  the  act 
of  parliament  ia  opponed ;  which  only  requiraa 
tba  dyet  of  Iba  trad  to  be  fixed  within  nxiy 
daya  after  intimaiion,  nhicb  waa  done;  b«it 
tben  allowautbepareuera  toinaiBt,and  to  tba 
judge  to  d*lermii»  by  a  ftnal  senteiwa,  wiibin 
forty  days,  if  before  the  Lordaof  Juatidaiy,  and 
thirty  day*,  if  before  aay  other  judge. 

Which  Otgection,  with  theAnawets  and  Re- 

Sliei  made  thereto,  beiag  oonaidared  by  tba 
ndge  and  Aaaeaon,  they  repelled  the  M>jec- 
lion,  and  continued  the  dyet  againat  the  aaid 
captain  Grean  and  others,  contained  io  the 
indictment  against  him,  till  Wednesday  nest  at 
nine  of  the  clock  ;  and  ordained  the  pannda  t« 
be  carried  back  to  priaon. 

Juua  GaAHiM,  I.  P.  A. 
lUedged  by  tbe  proeoraton  fi»  tb* 
....  U  the  Clime  libelled  beiaff  alledged 
to  ba  committed  opoa  tba  coaat  of  Muabar,  and 
by  Eogliabmea  ;  they  ought  to  ba  remitted  to 
be  tried  ia  EnglaDd ;  and  cannot  be  juiced  by 
dteJudgeoftbaBigb  Court  of  Admiiaity  and 
Avacaaora,  who  are  not  judgeaoompetenL 

The  Proeurator  FtsMi  and  Pntauera  Pracn- 
rators  anawercd,  that tbtj  opaoned  iheact  of 
-  "    ■  ftMdi  tte  Minirel's 
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.  jariadietJoB  in  the  otMlibflM:  riechrin^ex- 
frt^f,  "  Th«l  the  liiefti  Mlminl  balh  the  sole 
priril^  and  janwliclinn  in  all  maiitime  and 
•(••&»;  catiiM,  fnrrign  and  domeitio, 
wfaetbcr  civil  or  criminal  wbatfoever,  within 
<Mi  realm ;  and  cncr  all  pemina,  aa  they  are 
oMHwiucd  in  the  •ante:  and  that  he  ii  his  ma* 
jMjr'a  lieutenant  and  juattee  genenl  upno  the 

Wbleh  Alledgeance  and  Aniwer,  with  the 
odMr  Replies  and  Duplices,  beinif  coaiidered  br 
Aejn^anilameHor* ;  they  repelled  tbeAUed- 
MMice  in  retpecl  of  the  Aniwer;  and  found 
thai  the  jndge  admiral  and  aaieaMn  are  com* 
Mlant  and  proper  judgn,  to  ccgnosee  and 
-wienDine  in  the  caae  aiut  crimes  libelled. 

Jamei  GaiRAsf,  I.  P.  A. 

Thegranniliof  the  indictment,  at  the  tn- 
alance  m  Uie  Procurator  Fiacil,  aninrt  Henrj 
Keigle,  George  Hainet,  Samnel  Wylcocka, 
George  Olen,  Alexander  Taylor,  and  John 
Bantuntyne  here  present,  bein^  fully  debated 
vivdeoee:  the  Judge  of  the  High  Court  of 
Admiralty  and  asaeaaora  continue  the  dyel,  at 
the  Mud  Mr.  Alexander  Hi^ni'a  iniiauce, 
•gniBit  the  aaid  Henry  Keigle,  and  other 
paimela  aborenanied,  till  Tueaday  the  I3ihln- 
Mantu  nine  a-clodi  in  the  forenoon ;  and  or- 
Mb  both  pactie*  to  giTe  m  their  informetloiM  be- 
twixt and  that  lime;  the  purancr  to  give  Id  bii 
bttwlzt  and  Thnraday  next  at  twdre  n-clocL 
•f  tbe  day ;  and  the  ponneli  to  gire  in  tlieira 
betwixt  and  Saturday  next,  at  tw^re  afternoon 
tbtfeafter;  inorderto  bereeordedintheoourt- 
book*:  and  ordaini  the  amzee  and  wltnesaei 
to  attend  then,  and  at  tbe  other  dyet  upon 
Wetfacwiay  next,  aninit  cajitain  Oreoi  and 
■dien,  ilk  peraon  under  tbe  pain  of  ose  hundred 
Miarica  t  and  the  |Mnneti  to  be  carried  bade  to 
Ibeir  tcepeclif  e  piiaona. 

Jame*  Obahik,  I.  P.  A. 
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im   de  Edinburgh,  eeptii 
Hnrtii,  ITOS,  per  Judim 
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Die  Heosia 

dietH  Curis,  et  per  Honoratiwimoa  Tiraa, 
Joannem  Comitem  de  Londonn,  Joannem 
Daminum  de  Belhavm,  Domlnoa  Bo- 
bertum  Dundaa  de  AnMtoun,  Joannem 
HiHne  de  Blackadder,  et  Joannem  Cock- 
bum  de  Qrmixioun,  AgKfsorca. 
Curia  legitime  affirmaU. 

Captain  Donat  Green,  commander  of  tbe 
in  Brantiabud 


amp  call 
barWir. 


Captain  JoAb  MwUcT,  chief  male  of  the  nid 
iUp. 

Mn  R^imldM,  aecoDd  mate  of  the  laid  ahip. 

Thomai  lAnttttd,  aniitant  tc  "^      '-  -     ' 
Mparcargo  of  the  aaid  ihip. 

AncfSum,  boatiwainofthci 

Amu  Simpton,  gunner. 
L  Amdrtm  Aottrtiom,  gunner*!  male. 
'  'Mi»  Bnekteu,  seamaa. 


All  of  them  indicted  and  aoetiied  at  tbe  in-' 
Hanee  of  Mr.  Alexander  Higgina,  Adroeat, 
n«enntor  Fiaeal  to  the  Hieb  Ctrart  of  Ad- 
ffiiratly;  fiw  lb«  crimes  of  ISracy, 
and  Munler,  in  manner  mentioned  ii 
dietment  raised  a^natthem  Ihereaaent,  be- 
fore  inaert  in  the  Coort  hcdden  tbe  Mb  of 
March  instant. 

Pdbsdbiu. — Nr.  Alexander  Biggioa,  Pro- 
cuTalor  Fiscal,  sir  Jamea  Stuart,  her  M^    '   ' 
Adrocat,  air  David  U 
liam  Carmichael,  I 

Sir  Patrick  Home,  air  Gilbert  Eliut,  Hr.  Alex- 
ander Uadilaod,  Hr.  Praocia  Giant,  Adrocala. 

Procdutobs  m  Dirhce. — Sir  David 
Thoirs,  sir  Walter  Fringle,  Mr.  David  Foihee. 
Mr.  George  Altxauder,  Hr.  John  Elphiostoo, 
Hr.  John  Spotawood,  Advocata. 

Tbe  graund*  of  the  IndidoMDt  at  tbe  in 

Mnnels  here , 
why  John  Reynolda,  one  of  the  pnn^'vi  who  it 


sir  Jamea  Stuart,  her  M^jtMr'a. 
avid  Ualrymple,  and  Hr.  Wil- 
«l,  her  Majesty's  Sdliciian.— 


of  the  ProcuralorFiacd,  against  caotain  Green 
tls  here  present,  and  then 


witneaa  cited  in  the  excnli 
ante  ofdie  other  WMiBela,ei 
upon  the  libd,  lo  tbe  effect. 


olntion,  at  tl 
abouM  be  trie 


he  may  bo  adduced  u  a  witness  for  the  aaid 
other  pannria  in  tbe  fbreaaid  excnlpauon,  beine 
debated  vhi  wtct ;  tbe  Judge  of  tbe  HigE 
iUm 


dyet  attbeaaid  Mr.  Alexander  Bi^na'a  ._ 
.  stance  against  the  auds  hail  panneU,  till  Tnao' 
day  the  tbitteenth  instant,  at  nine  a^clock  in 
tbe  forenoon :  and  ordains  both  psjtiea  to  giv* 
in  their  informations  betwixt  and  that  time  i 
the  pursuer  to  give  in  his  betwixt  and  tn- 
morrnw  ;  and  the  paocdi  to  giro  in  Ibeirs  be- 
twixt and  Saturday  thereat\er,  in  order  to  bo 
recorded  in  ihe  court-booka :  and  ordains  Htm 
aaaizera  and  witnesseau  attend  with  ilk  penoM. 
under  tbe  pain  of  two  hundred  merliai  and 
the  pannels  to  be  carried  back  to  priaos. 

Ja.  GUK4K,  I.  p.  A. 

InfOXKATtoH  for  Mr,  Alexander  Biggins,  Pro- 
curator  Fiscal  of  the  High  Court  of  Ad- 
miralty :   against  Captain  Thomas  Green, 
Commander  of  the  Worcester,  and   bio 
Crew  and  Complices. 
Tbere  being    two   libels  vaind    before  the 
High  Court  of  Admiral^,  and  tbe  Lonia  Ai- 
eissiiis  appninted  by  the  Lords  of  IVivy  Coon> 
eil,  both  St  the  instance  of  (be  aaid  Mr.  Alex* 
auder  Higgins ;  ^t  the  first  against  Henry 
Kogle,  carpenter  in  tbe  ship  celled  the  Wor- 
cester, now  in  Bmntiiland  liaibDur ;   Serouel 
Urtine,  his  male;    George  Haines,  atewoit  of 
the  seitl  ship ;   Daniel  Striegman,  cook  in  tho 
said    ■hip ;    Samue!    WiloMks,    abirargeoo'a 
mate ;   (ieorge  Olen,  aeaman  there ;   Henry 
Baniea,    searoan    Ibm ;    Alexander    Tlylnr, 
seaman  there;   and  John  Dallantyne,  seaman 
Ibere :    And  tbe  second  against  tbe  said  cap- 
tain I'homas  Green,  commander  of  tlie  ssM 
ship  the  WoroeslST  ;    captain  John  Madder, 
ehief  mala  of  tbo  said  ibip;   John  Rs^noUs, 


IS3}  t  ANNE. 

Meontl  nilaof  iLsuid  ihip; 
Mod,  masiiUnt   lo  the 


I  Ultra,  tKM 


.  .  ,        .  „        :r  of  the 

nul  abip  ;  Andretr  Rabettwn,  gamut'*  mat* ; 
John  Briiclilie,  •rttnati  there;  uhI  Gcwgc 
I^ilcbap,  Maniin  tbrrc ;  all  jiriaoiwra. 

Bath  tbe  libeli  beinfl;  tlM  Mmr,  llw  lanor 
IbcTcftf  prefixt  to  tlie  iiiformblioti  is  vtrbalim 
canfefm  to  the  indktiDcnU  od  the  prreeding 
panes,  in  iIm  court  holilen  the  fitUi  of  Hkrch, 
1705,  and  whereto  thii  rrfrra. 

When  tbr  h»ili  fbnaiih  panneli  wm  braitj;  ht 
to  the  bar,  and  the  Hiif  libeli  read  against 
them;  the  Procarator  Fiwal  ileclared,  Thai 
ha  ioMiieU  flnt  upon  ihe  6ni  libe),  rii.  tgaliet 
the  ««id'>  ilimry  Kcigle,  rarpenier ;    Samuel 

S-laac,  GeoTKc  Hainei,  Daniel  tkringmad, 
mupl  Wileocka,  Oeor^e  Glen,  Hear;  Barati, 
Alciandcr  Taylor,  and  Juhn  BalUnlyne  ;  and 
aftrr  acme  debate  laorcd  bj  the  panaela  ptti- 
enralon,  that  the  jianMla  haTiag'  uaed  tbr  me- 
thw)  preacribeH  bjr  the  act  of  inrliameiit,  to 
briug'  ihemielrea  tn  ■  trial  within  liitv  daya, 
thejr  oti^t  now  all  of  thera  lo  be  'imiiiicd 
apinit;  and  it  beini;  anawered,  that  all  that 
tbeaet  of  itariiamcDt  required  i(aii,Tbal  adaj  [  where*) 
ifaould  be  fixed  for  the  trial  wllhin  aixty  daya 
■flcr  ihecbiT^fci**')  Tot  thai  effect ;  thenne 
waa  done,  and  alao  the  wliute  paniieU  ao  Ikr 
imiatcd  a^iort,  that  iheir  lihela  were  read, 
which  fully  aatiifie*  that  part  of  the  ad;  and 
.!._.         ._   »    .1    .  inHmng,  pn^acutiog  and 
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BcciiKil  arc  nnlorioualy  wch-  Aad  (artliar, 
tboufh  the  paooria  eiiuld  bu  aeoiMed  l)«rc  in 
Scotlaud,  yet  Ihe^  couU)  lif>  ooly  accuaad  be- 
fore tlie  DummissioD  of  justiciary,  and  cut  be- 
fore the  high  admiral,  wboce  juiitdiction  ex- 
Icnda  no  furtlicr  (ban  the  aeai  wilbin  the  eoa- 
paaa  of  her  BHyeaty'a  aorcreifrnly. 

Tu  all  which  it  is  answered  by  the  pursuer. 
I.  ThatllinuKh  Ihe  coin|ietency  of  iIm  Jodge 
ia  criminal*  ha  onhnarily  aaid,  to  La  tboiMl 
ailber  ia  loeo  dtiitii  (the  place  where  crime 
waa  commiUed)  ur  in  luco  JumirUii  (place  of 
babitaljan  of  the  dcliDqiieDti]  nr  ■■  ItKuoriginu 
(ibe  place  of  tbeir  birth)  yet  there  ii  a  aupcrior 
coiuideratioD,  aod  that  is  the  Jucsi  dtpnkt*- 
tionit  (place  where  tliey  wen  lakeu)  where  tha 
crimiDat  ia  fmuid  aod  tlcprvb ended,  whieh  doth 
le  (iter-rule  in  Ifaia  matter,  thai  neither  the 
(pcHi  JomkUii  {place  of  haklalion)  nor  the 
bcu  origieit  (puce  of  birtli)  doth  found  the 
judgea  competency,  nisi  Hi  rtHM  dcprtlienJotMr 


the  panaela  were  aad  are 


deprelianded,  which  hapneiiiug  in  the  cause  of 

piracy,  a  crime  aaaiost  toe  Uw  uf  uatlau,  and 

which  all  mankind  have  an  intensl  tu  pursue, 

the  pirate*  can  be  Ibund  ; 


cal's 


lal  a*  to  further  inMinni;,  pnKecntJDK  and 
includinK,  the  act  ufoarliameni  allowed  leurty 
days  furtlrr  before  the  cnaiBoissMn  nf  justi- 
eiarj,  end  thirty  daya  before  auy  other  in- 
feriiir JiKlicatnre :  So  thai  the  Procnretor  Fh- 
cal  mi^  rery  well  pmreed  B|[miBil  three  eon- 
liKird  in  tlie  fiiet  libel  thtk  dat ,  and  continue 
these  contaiocd  in  the  second  libel  till  the  next 
court  day.  The  Lord  High  Admiral  rcprlird 
the  I'uTFtaid  allrdffeance  made  for  all  the  pan- 
■els,  and  albweu  tbe  Procurator  Fitral  to  in- 
RSt  againat  theae  iu  the  first  libel,  llio  loretaid 
5lh  ofMsrch,aDdcouliDiied  thedvet  atrainit 
these  in  tba  seixHid  libel,  till  the  Tlhoftbeaaid 
moDtb. 

It  waa  then  allrdged  for  these  in  the  first 
libel.  No  jirocess,  in  regard  the  crime*  ctitr^cd 
were  libelled  to  hare  beee  dune  in  the  EatI 
Imliaajn  Halabar,  far  without  tlw8(»Ui*b  seas, 
nor  was  there  any  accuser  either  of  tbe  owner* 
ef  tbe  ship  and  gooila,  or  of  llie  nearest  of  kin  of 
tbe  (irraop*  alledgcd,  murdered  :  m  that  the 
■dnjiril  waa  incompetent  to  this  trial  ;  For  tlie 
CMtpflca'ia  J'orl  (cempetency  of  the  Court) 
In  critniua'a,  being  founded  either  in  Ifae  locut 
ielicti  (llir  pUce  where  the  crime  was  cum- 
uilteil)  or  in  the  Iikui  danirilii  (the  place  of 
babiiatioi)  ot'llie  paDDcU]  or  in  the  locui  ori^rnii 
(place  of  birth)  neither  of  these  cnuld  be  su!)- 
•umed  u|N)Q  in  this  case :  The  jiatiuels 
^DgliahnieD  and  strangers,  atid  tlw  rniues  li- 
belled to  bsre  been  rummitted  in  llie  East 
Indies,  aa  aaid  is.  And  nfo,  that  the  crime  uf 
pirauy  maf  be  tried  any  wUcre,  where  the  |d- 
nm  era  ttHud,  yet  ilist  is  onlj  «b«ia  the 


msnilwl,  and  lb*  paDurls  Iwin^  here  deprc- 
beaded,  cannot  decline  tbe  adminrs  jurisdic- 
tion as  incomprtent.  3.  Aaiowhatisalleilged, 
that  the  pannda  are  nui  libelled  to  be  habitual 
and  uotoriena  pirates,  but  on  the  contrary,  had 
and  do  proiince  a  coEnmisaiuu.  vihich  fiece 
them  of  that  SI 


It  ia  answered,  Hist  piracy  bditg  lihclMi 
aa  to  the  particular  chaivcd,  eren  liabiiual  pi- 
racy is  theiMe  preeumed;  but  a  *in),')u  ael  of 
piracy  Ubpllrat,  doth  both  gite  tbe  putaun-  a 
sufltcieni  title  and  interest,  and  likewayee 
founds  tltr  admiral  "a  jorikd  id  iun,  in  retjiect  the 
penuela  charged  for  piracy  are  here  found. 
And  3,  the  lord  1iit;h  admiral  is  most  proper 
cogniuouandlrial.beeauseby  Iheaclof 


ral  upon  the  seas,  which  slbeiti 


elimitf 


limitrd  ;  so  that  the  lord  hi^h  admiral  is 
there  deciaied  lo  hare  the  solr  jurisiliction  in 
all  maritime  and  sea-farin^r  causes, fMcij^n and 
domesiic,  whether  ciiil  or  criminal,  witlim  this 
realm,  and  over  all  prrsaoa,  as  tliey  are  con- 
crrncl  in  the  same,  which  as  to  tbe  seas  sud 
nil  miirillme  crimes  whatsoeTer,  makes  the 
high  admiral  jiutice  general,  aa  said  is,  with- 
out limitation  ;  and  therefore  it  is  in  *ain  for 
tlie  (UDntls  to  pretend,  Ibat  if  tbeir  cause  be 
cnci'nDK'ibk'  here,  it  must  st  least  be  tried  be- 
fori;  tlic  commission  of  justiciary,  since  tbe 
Inrd  liiB;h  admiral  is  in  this  esse  fully  vestail 
with  [he  justice  qrnerol's  prner  ;  and  a«  fur 
what  may  be  the  custom  oF  EDi^land,  it  dotb 
not  concern,  nor  can  be  any  rule  lor  us. 


And  the  Lord  Hifrb  Admiral  and 
having  advised  the  debates,  lliey   repeiiea  t 
declioalori  and  found  tbe  Court  inrfTtrH 
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.  TlMraifieritwu  tlMgcd  Ur  these  in  Um 
flni  libel.  Thai  they  were  conveened.  af  ha?- 
te  beeo  of  ce|iUio  Creep's  crew»  aod  his  eovf^ 

£!et  io  the  crimes  libelled  ;  so  that  he  heiDg 
ir  commander  and  captain,  they  cooid  not 
^  put  to  aoswer,  unless  the  captain  himself 
was  insisted  agaiiMt ;  seeing^  firvt^  it  was  obvi- 
SMBv  that  he  being  their  commaoder  and  cap- 
liuD«  ought  first  to  be  answerable.  And  second, 
^Eliat  they  being  under  hia  command,  could  not 
ko  chaiged  for  any  thing  alleged  done  by  them 
at  his  crew,  unless  he  were  first  tried,  seeing 
d^.  he  might  have  defences  both  for  hiinseif 
«lfd  them,  which  probaUy  they  could  not  make 
Cmt  themselves. 

To  which  it  was  answered  by  the  pnnaer, 
That  the  captain  aad  his  crew  were  not  con- 
Yceaed  for  any  thing  aDeged  acted  by  him  as 
|)icijr  captain,  and  by  them  as  his  crew,  but 
irji{ia  all  cooYeened  as  compliecaaisd  sscii,  ^i.  e. 
6|&ow-criminala)  and  partakers  of  the  iore- 
■aid  wicked  crimes  of  piracy,  robbery,  and 
a^urder ;  whioh  crimes  as  they  could  tie  war- 
liuiled  1^  no  commission  or  character  the  cap- 

adid  or  ooukl  pretend,  so  could  they  be  as 
t  warranted  by  their  condition  of  being  sub- 
jJKl  to  him  as  his  crew ;  for  here  the  sajring 
hfl^da,  That  they  were  all  hie  Kcii  e$  facinus 
gwu  inpunat.  M^ut^  (i.  e.  they  were  fellows  in 
ll^  case,  and  being  defiled  with  the  said  crime, 
were  in  that  respect  equal.)  As  also  the  other 
ma^im,  That  wrong  has  no  warrant;  and 
tlhcrefiire,  seeing  that  neither  the  captain's 
diameter,  nor  their  condition  as  his  crew,  could 
%|  pretended  as  a  defence  either  to  him  or 
them ;  and  that  the  libel  of  the  foresaid  Crimea 
did  charge  them  all,  as  being  tociit  atd  toge- 
ther involved  therein  ;  and  that  without  ques- 
lion,  in  the  case  of  such  an  accusation  for  such 
horrid  crimes,  every  one  must  answer  for  him- 
■elf ;  the  alletlgeance  could  not  be  respected. 
Ilfsides  that  it  wms  evident,  that  if  captain 
Circen,  and  these  in  tlie  second  libel,  were  all 
e^niessiug  and  jMirdoned;  yet  the  first  libel 
■giainst  these  ot  his  crew  therein  conti^ined, 
W|»pkl  still  lawfully  proceed;  and  captaiu 
Qnttik  himself,  and  those  joined  with  him  in 
h^lib^l,  might  be  ma<le  use  of  as  witnesses 
Mainst  these  contained  iu  the  first  libel.  By 
«Q  whioli  it  was  evident,  that  the  trial  ou^ht  to 
pijkCOoU  against  these  in  the  first  libel,  without 
|l|S|»ect  to  the  foresaid  dilatory  defence.  This, 
Qtipg  thediUtory  defence  objected  against  the 
Si^t  libel,  and  answered  above ;  and  the  pe- 
v^mptory  defences  against  both  Ubels  bemg 
^MMnoo  and  ooiucident,  for  the  more  clear 
Method ;  the  dilatory  defence  proponed  also 
^  thfse  oontatoed  in  the  second  libel,  with  the 
•Bswers  thereto,  are  hereunto  subjoined. 

The  dilatory  then  proposed  for  captain  Green, 
ml  others  (in  the  second  libel)  was.  The  fore- 
faid  John  Reynolds  was  conveene<l  and  impan- 
eled with  him  ;  whereas  it  wai  acknowledg- 
td  by  the  pursuer,  that  Rev  nobis  was  ashora 
^il^  time  oi*  the  piracy,  and  other  crimes  li- 
MM  to  have  oeen  committed  by  captain 
Omm,  wd  Uif  rest  of  his  complicca;  where- 
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by  ReyBoldi  appeared,  even  by  iSm,  pwwff'A 
acknowledgment,  to  be.  innopeot.  JUkn  aa- 
captain  Green  and  the  other  pannolp,  had  rsiseil- 
an  eacnlpatioo,and  therein  had  cite4B^yooUk 
for  a  witneps :  so  that  according  to  tha  method, 
practised  iu  criminals,  captain  Graeo  apd  thi|. 
other  panoels  had  good  ground  to  demapd,  that« 
Reynolds  might  be  firjit  tried,  and  so.  purged 
from  being  sucuii  criaiiBU,  (a  tellow-cQquail) 
and  put  in  case  to  be  a  witness,  for  th«  captaii^ 
and  the  other  pannela,  to  prove  thw  groundo. 
of  exculpation.  For  there  could  be  nothing 
more  reasonable,  as  it  waa  also  ordinary,  than 
that  when  a  pursuer  did  raise  a  libel  against  se- 
veral persons  (whereof  some  were  innocent,, 
and  nught  be.  witnessef  fop  the  other  crinpinali^ 
and  pannels,)  these  other  pannels  might  jnallj, 
crave,  that  such  as  they  alleged  to  be  innocent 
might  be  first  tried  aiwl  purged,  aod  so  ouidtt, 
capable  to  be  witueases ;  since  otheiwayes  any, 
nsalicious  pursuer  might  iuclode  both  the  do* 
lendcra  and  all  their  witncsaea  io  one  libcji  x 
and  thus  by  pakin^  the  tuiipesses  socii  crisiina 
(feUow-cnminals)  in  the  libel,  prqjodge  ti|% 
defenders  of  all  their  evidences  and  defi?nce#. 

To  which  it  was  answered  for  the  pupf^er. 
That  heaoknowledtfod,  that  when  such  aooooi^ 
was  tdwB,  to  include  both  actors  and  witneosm 
in  one  libel,  with  a  design  to  make  the  wjjU 
nesses  which  the  actors  wero  to  use,  locii  crir 
minu^  (feUow-criroinals)  and  so  to  deprive  th«. 
actors  of  their  defence,  and  the  probation  there? 
of;  these  actors  might,  and  wer«  allowed  Ul 
condescend  upon  those  whom  thi^  intend^  tO- 
use  aa  witnesses,  and  at  the  same  time  to  pnw 
pose  a  mund  of  exculpation  for  them ;  ai|d  as 
crave  tMt  thev  might  be  first  tried  upon  Ib4. 
forsaid  ground,  to  the  efiect  that  if  thereyfon. 
acquit,  they  might  be  in  case  to  be  witnwiufc. 
But  this  could  never  be  pretended  to  by  anv  ^. 
the  pannels:  for  au  antecedent  trii^l  oTaufboC 
tli^r  $ocii  as  they  alleged  were  innoQcnt,  a|4i 
to  be  their  witnesses,  unless  at  the  saaio  tiiML 
the  pannels  did  condescend  upon  tbemqwl  of. 
their  innocence,  or  upon  thct  groi|na  of  thfMB. 
e^ulpaiion,  whereupon  Uk^  (Msired  them  to 
be  first  tried:   for  otherwaycs  there  could  bV 
nothing  more  groundhws,  aod  (in  e0eci)  majiipi 
festly  tending  to  elude  all  crimimd  proooodiiif 
agamst  complices  of  the  samo  crime^  thmt  Ml' 
afiow  any  of  them  at  raoclom  to  cr^ve  othexo  tai, 
be  first  tried ;  and  so  the  trial  to  pi^cood  of. 
one  single  person  alUr  another*  uotital)  ahould 
be  asioilaied.     Wherev  the  true  aqd  pkm. 
method  waa,  and  is,  that  the  purauer  inajitii 
against  such  as  he  pleaacs,  either  sing^  oc. 
jointly ;  and  unless  some  speciaUty  be  alieged* 
why  the  trial  of  one  should  prooeed  before  tht 
trial  of  another,  It  never  was,  nor  could  be  lefts 
to  the  orUtriment  of  the  pannela.    Anil  thuf  it. 
was  practised  in  all  the  instances  alleged  by  \\m . 
pannels,  of  trying  such  aa  were  impannelM 
ibr  $ocii  eriminU  (fellow- criminals)  to  be  firsi' 
purged,  in  order  to  be  witnewes,  vi*.  That  tkm 
same  waa  never  allowed,  unless  some  grottsd 
of  exculpation  was  positively  alleged  for  cleak;^ 
iug  of  their  iuiocoioe.    Aitd  tfaeicfert»OBMpi. 
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iiBiiin  Oreoi,  and  the  other  pannels*  will  po- 
•ittf dy  offer  to  prore,  that  Reyooldii  (wliom 
Ihejwoald  hwt  fint  tried)  wat  aiihi  (elte- 
whore)  and  not  present  in  the  action ;  their  ar- 
bitrary demand  of  havinfi^  him  tried  in  the  first 
place,  without  any  reason  assigned,  cannot  be 
vcBvrdeii. 

Which  debate  being  heard,  the  Lord  High 
Admhral  and  Assessors  superseded  to  give  an- 
awer,  until  the  defenders  should  ffive  in  their 
other  defences,  and  all  should  be  informed  upon 
together. 

These  being  the  preliminary  defences,  sepa« 
rately  proponed  by  tlie  pemoos  conveened  in 
the  first  and  second  libels ;  tlie  following  de- 
ftnces  were  proponed  in  common  by  the  de- 
faders  in  both  ubels. 

And  1.  That  the  Kbel  was  informal  anJ  in- 
tfofficicnt,  as  being  too  general  and  indefinit 
And  S.  That  it  did  not  condescend  upon  day 
and  place.  And  3.  That  the  qualifications 
whereupon  the  relevancy  appeared  to  be  found- 
ed, were  wholly  irrelevant.  And  4.  That  the 
additioDal  conclusion  was  groundless  and  im- 
warrantaMe. 

And  as  to  the  first  of  these  defences,  it  was 
alleged.  That  the  libel  was  informal  and  in- 
aowoant,  as  being  too  general  and  indefinit ; 
BOC  condescending  upon  the  name  and  designa* 
tion  of  the  ship  wronj^ously  attacked,  nor  upon 
the  persons  and  designations  of  these  alleged 
to  be  murdered,  nor  upon  the  quantity  and 
quality  of  the  goods  all^iped  to  be  robbed  and 
apoiled :  all  wnich  ought  to  be  done,  seeing 
toat  criminal  libebi  ought  to  be  certain,  and  not 
ffcoeral  and  indefinit;  whereby  alao  the  de- 
Anders  might  be  prejudged  of  defonces,  that 
might  arise  to  them  upon  a  particular  conde- 
noendance.  As  for  example  ;  if  the  name  and 
designation  of  the  ship  were  condescended  on, 
^y  might  prove  the  same  ship  to  he  yet  exist- 
ing :  and  so  of  the  persons  alleged  murdered, 
they  might  prove  them  to  be  yet  alive :  as  also, 
that  the  goods  alleged  robbed,  were  yet  extant, 
and  lawfully  disposed  on  by  their  owner. 

To  which  it  was  answered  by  the  pursuer, 
Tliat  he  opponed  his  Kbel,  which  was  libel leil 
aa  definitly  as  the  thing  would  allow :  for  it  be- 
iag  libelled,  that  the  pannela  did,  without  any 
lawful  cause  or  warrand,  attacque  a  ship  sailed 
hw  her  own  crew,  and  having  her  own  cam 
aboard,  and  that  they  over- mastered  the  said 
ship  in  hostile  manner,  and  murdered  the  men, 
aM  robbed  their  goods.  These  were  certainly 
erimes  manifest  in  themselves ;  and  tf  the  pao- 
Mls  had  acted  them  in  such  manner,  as  tn  de- 
alioy  the  ship  and  the  men,  and  embcsled  the 
cargo,  so  aa  no  farder  knowledge  could  be  had 
tberatof,  it  was  only  an  aggravation  of  their  vil- 
lany  and  wickedness,  but  couM  never  hinder 
the  accusatkm  to  proceed ;  seeing  that  what- 
ever the  ship,  or  men,  or  goods  were,  it  was 
cartaioly  piracy,  robbery  and  murder,  to  at- 
taeque  a  sbip  hostilely ,  and  to  destroy  the  men, 
aMrob  the  goods.  And  further,  a  condescend- 
~  •  was  not  at  all  in  this  case  necessary,  see- 
tint  aqf  anch  eondeiccndaaoa  eouM  be  Bo 


ground  of  exculpation.  For  whetbc .  the  ship 
was  of  such  a  name  and  designation,  or  of  ano- 
ther; or  whatever  the  men  and  the  goods 
were,  yet  the  crime  was  still  the  same ;  vis» 
To  attack  and  invade  a  five  ship,  without  any 
cause  or  warrant,  and  to  kill  her  men,  and  roib 
her  goods. 

And  furder ;  it  is  very  well  known  in  our 
criminal  practice,  that  robberies  end  depreda- 
tions are  sustAined,  albeit  neither  the  quality  of 
the  goods  nor  their  owners  be  cfindescended 
on :  and,  in  eflfect,  the  pannels  their  defence  of 
indefinitness  upon  the  grotmd  foresaid  is  such, 
that  if  even  in  the  road  of  Leith,  before  hnn* 
'  dreds  of  spdictators  from  both  coasts,  one  ship 
shouM  attack  another,  and  hostilely  invading 
her,  should  destroy  her  men,  setae  'her  goods, 
and  sink  the  vessel,  without  suffering  either 
vessel,  men,  or  goods  to  be  known;  there 
could  be  no  criminal  libel  upon  it;  because, 
forsooth,  though  hundreds  see  the  whole  ac- 
tion, yet  it  could  not  be  more  definitly  libelled  ; 
save  that  the  commander  and  crew  of  the 
one  ship  attacked  the  other  hostilely,  and  de- 
stroyed her  men,  and  setxed  her  goods,  and 
suna  her  without  further  condescendance ; 
which  were  nnost  sbsurd.  And  therefore  the 
libel,  as  it  is  libelled,  both  as  to  ship,  men,  and 
goods,  attacked,  mnnlered,  and  robbed,  with- 
out any  just  cause  or  provocation,  is  both  sufli- 
dently  definit  and  movt  relevant 

And  whereas  the  defenders  alledged,  this 
indefinit  libelled  should  the  rather  be  r^ected, 
because  that  the  iiannels  were  clothed  with 
commission ;  whicti  though  they  did  not  plead 
to  exculpat  the  particular  charge  brought 
against  tnem,  yet  was  always  a  ground  of 
presumpti«Mi  that  they  acted  lawfully ;  unlese 
the  contrair  were  made  appear,  by  a  particular 
condesceudance. 

It  was  answered,  that  nothing  did  charge 
the  pannels  more  home  than  the  pleading  of 
thia  oommission,  in  so  far  as  first,  they  neither 
could  nor  durst  plead  it«  to  exculpat  thie  piracy, 
urarder,  and  robbery  ehatged.  a.  It  did  not 
so  much  as  make  any  presumption  for  the 
pannda ;  becauae  the  very  tenor  of  the  com- 
misskm  obliged  them  to  keep  a  particular 
journal  of  whalaoever  veasel  they  shouhl 
attack  hostilely ;  and  their  journals  were  pro- 
duced by  themselves,  and  no  such  thing  a|K 
peered  in  their  jounuiLs.  And  theretiNre  k 
was  manifest,  that  their  pretence  of  a  com- 
mission is  only  the  more  wickedly  to  cover 
their  villany ;  since  they  can  a  Hedge  nothing 
acted  suitably  to  their  commission,  but  that 
their  own  joumahi  redargues  them. 

The  second  defence  alTedged  by  the  pannela 
in  both  libels,  was,  that  the  libel  was  still  de- 
fective and  imperfect,  wanting  day  and  place  ; 
in  so  fiu*  as  the  pUcc  was  generally  designed 
the  coast  of  Malabar,  which  is  of  a  long  and 
vast  tract,  and  the  day  was  one  or  otiier  uf  the 
days  of  February,  Rurch,  April,  May,  which 
is  indefinit,  and  ss  good  as  no  day.  And  day 
and  place  were  not  only  required  to  be  conde- 
scended on  by  our  old  law,  •  Quon.  atlaclk* 
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\nX  the  oondeMsendanoe  k  also  Deceasary  ibr 
the  defeoder'fl  exculpation ;  aeein^  ttiat  if  day 
•ad  place  were  condeicended  on,  he  might 
then  prove  himself  aUU  (eliewbere)  and  ao 
elide  tne  libel,  which  now  he  cannot  do. 

To  which  it  waa  answered,  that  the  conde- 
•eendance  in  the  libel,  as  to  day  and  place  is 
snfficient;  because  the  facts  objected  are 
thereby  declared. 

3.  My  and  place  are  never  essential  to  a 
libel,  except  where  either  the  natare  of  the 
crime,  or  ita  particular  spedAoation  requires 
it ;  for  then  indeed,  it  must  be  distinctly  and 
positively  libelled.  As  if  a  man  either  charge 
another,  or  aggravate  his  crime,  by  its  being  a 
bneach  of  the  Lord's  day. ;  then  the*  Loni's 
day  must  be  condesoendcKl  on.  Or  if  a  man 
liMl  another  for  beating,  or  drawing  his  sword 
within  the  kingVpcdMe,  where  the  place  is 
also  essential.  But  as  to  other  crimes,  which 
•f  their  own  nature  are  crimes  at  all  times ;  for 
what  can  the  mention  of  day  or  place  signify 
in  soch  crimes,  aa  at  all  times,  and  in  every 
place,  are  crimes  without  exception.  And  such 
are  the  crimes  libelled.    But, 

d.  If  it  be  said,  that  the  condescen\ling  on 
day  and  place  is  necessary  to  aflord  the  de- 
mder  his  just  exculpation  of  aiiki  (being  else- 
where :)  it  is  anawened,  that  in  that  case,  the 
defender  may  put  the  pursuer  to  condescend 
#n  day  and  place  for  proving  his  exception  of 
ulihi  (being  elsewhere)  as  said  is.  But  then, 
in  common  sense  and  law,  it  must  be  upon  this 
condition ;  that  the  defender  acknowledge  the 
crime  charged  to  have  been  committed ;  and 
only  endeavours  to  exculpat  himself,  by  oflRer- 
ing  (•  prove  alibi  (being  elsewhere),  and  that 
more  pregnantly  than  the  pursuer  offers  to 
prave  his  indictment.  For  what  sense  or 
reaaon  is  tliere,  that  the  pursuer  should  be  put 
to  oondesoeDd  positively  on  day  and  place,  in 
crittWB  that  are  crimes  at  all  times,  and  every 
where ;  unless  it  be  for  this  very  reason,  that 
the  defender  acknowledging  the  crime  ofkr% 
to  purge  himself  by  the  exception  of  alibi 
(beinff  elsewhere)?  And  therefore,  since  day 
and  igaoe  are  libelled  in  such  a  just  latitude,  as 
may  declare  the  facts  and  crimes  charged ; 
and  thai  the  defender,  on  the  other  hand,  doth 
not  acknowledge  the  facts  and  crimes  them- 
•eleea,  and  offer  to  clear  themselves  by  the  ex- 
ception of  aUbi  (being  elsewhere),  there  needs 
no  farther  condescendence.  And  this  is  the 
conslaat  opinion  of  lawyers,  and  the  perpetual 
cnatom  of  our  practique. 

The  third  defence  proponed  for  the  pannels, 
waa»  aa  !•  the  qualifications  of  the  libel,  that 
they  were  no  waya  relevant,  nor  could  be  re- 
fwded  to  infer  the  conclusion  of  tiie  libel,  in 
aa  anch  aa,  1.  There  was  here  no  *  corpna 
*  delicti/  visible  effect  or  subject  of  the  crime, 
cffered  to  be  proven,  which  is  always  neces- 
aary,  and  principally  where  the  crime  is  offered 
to  ba  proven  '  per  presampliones  et  indicia,* 
hj  praaomptiona  and  tokens :  for  there  *  com 
f  Boniiat  da  oorpore  delicti,'  when  the  subject 
jff Hit  criino  ia  TwUe,  this  Bustains  the  pre- 
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aomptions,  and  gives  the  <  indkaa,'  tokens  or 
aigna,  their  just  weight. 

To  which  it  waa  anawerad,  that  the  pannati 
procuratora  appear  to  be  in  a  mistake,  enher  aa 
to  what  is  a  '  corpus  delicti,'  the  subject  of 
the  crime,  or  as  to  what  is  meaned  by  it :  and 
for  clearing  of  this  point  it  is  to  be  consideredp 
the  crimes  are  of  two  natures,  some  *  cum 
'  effectu  permanente,'  with  permanent  effects, 
aa  the  killing  of  a  man  or  the  burning  of  a 
house ;  in  which  cases  the  dead  body,  and 
the  rubbish,  are  permanent  effects :  but  other 
comes  have  no  such  permanent  effecta,  aa 
treasonable  plottings,  falahooda,  blaspbeiniea» 
and  the  like,  where  indeed  there  ia  no  such 

*  corpus  delicti,'  aubject  of  the  crime,  aa  in  tho 
former  Crimea ;  but  here  all  the  crime  conaisla 

*  in  facto  et  animo,'  in  the  fact  and  way  of 
doing  it;  and  the  fact,  though  transient,  yet  if 
doloKy  unjustly  done,  makes  the  crime.  And 
therefore,  according  to  this  distinction,   the 

*  coipus  delicti,'  subject  of  the  crime,  is  never 
requisite  to  be  proven,  but  in  the  afereaaid 
crimes  that  leave  permanent  efiecta ;  and  nei- 
ther then  also,  unless  the  crimes  be  libelled 
with  these  effects:  for,  if  it  ahonld  be  libelled, 
for  example,  that  a  murderer  not  only  lolled, 
but  burned  the  body  to  aahes,  or  drowned  it  in 
the  sea,  there  would  be  no  farther  need  to 
prove  this  '  corpus  delicti,'  aulgect    of  the 
crime,  but  only  to  prove  the  fhct  of  killing, 
and  killing  dolme^  nnjuatly,  in  which  indeed 
the  essence  of  the  crime  consists.    And  thna 
in  confessions,  aa  well  aa  in  libels  ;  if  a  man 
oonfeas  a  muider,  and  yet  the  body  murdered 
no  where  appears ;  then  the  confession  is  ndt 
rashly  to  be  laid  hold  upon,  becanae  it  may 
proceed  from  design  or  melancholy :  bnt  yel^ 
even  in  this  case,  that  the  confeasion  should 
bear  not  only  the  murder  but  the  deatroymg  of 
the  body  murdered,  by  fire  or  water,  aa  aaid  ia» 
then  all  the'  enquiry  would  be,  whether  tho 
fact  of  murder  be  proven  or  not?   Whidi 
things,  if  applied  to  onr  present  caae,  where  it 
is  expressly  libelled,  not  only  that  the  pannela 
invaded  the  ship  by  piracy,  bnt  that  they  threw 
the  men  murderedf  over- board  into  the  sea,  and 
alao  sold  the  ship ;  all  the  enquuy  that  res> 
maina  is,  whether  this  fiurt  was  so  done  or  not  f 
And  the  libel  is  most  relevant,  though  neither 
ship  or  men  appear.    And  yet  farther,  if  tho 
pannels  procurators  will  still  be  so  graasier 
[unreasonable]  as  to  require  a '  oorpua  delicti/ 
subject  of  the  crime,  when  it  is  expreasly  U* 
belled,  that  the  effect  of  the  delict,  waa  do- 
stroycxl  and  put  out  of  the  way,  they  may 
aatijfy  themselves,  that  the  gooda  robM  are 
atill  extant,  and  were  found  on  board  of  cap* 
tain  Green'a  ship:  and  therefore  it  ia  plain» 
that  in  this  case,  and  to  aostain  the  <  indicia,' 
tokena  and   qualificationa  libelled  on,  there 
needs  no  ferder  either  condesoendanceor  prooi^ 
of  the  '  corpus  delicti,'  subject  of  the  crima^ 
which  waa  ladustrioualy  destroyed. 

But,  aecondly,  it  waa  objected,  that  all  the 
qualiflcatioiis  are  insufficient  and  remote,  and 
at  beat  but  probable :  wharau  the  kabwn  rata 
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^  thftt  driikMft  imiit  be  proven  «hlier  ^-ptt 

*  teites,'   by  wilDeMcs  above  exceptkni,    or 

*  per  ffoeonnerita  efairnriim,'  Terydckr  proofn, 
«r  '  per  indicia  iodubitaU,'  undonbtecl  token : 
^bODe  of  whirh  bold  id  this  ctK ;  for  as  lur 
tbe  '  indicim,'  tokens,  there  n  not  one  of  ihetn 
but  take  the  same  shigiy,  as  the  bearing  of 
.dbootiag  on  tlie  shore,  the  seeing  the  ftip 
Worcester  baling  another  lytng  at  her  strm, 
tha  boats  eoiiiing  ashore  m  water,  aad  the 
crew  spying,  '  tbey  had  been  a  busking,'  at 
«c  de  cmteritf  and  an  of  Ibc  pest ;  but  take 
them  singly,  and  tbey  ma?  -aH  bavea  good  and 
innoesnt  ednstniction.  Nor  ean  it  oe  said/ 
tlMU  jointly  tbey  become  stronger  and'tortily' 
olieaaotber,  as  aingle  arrows  easily  brnlwfi 
wben  apart,  yet  cannot  be  broken  in  a  sbeaf, 
beeaose  that  alt  tbe^aalifications,  and  *  indicia'  | 
'tokens,  in  tbe  libel,  with  the  foresaid  coosimc- 
tions,  maybepntopontbem;  tbecoostrnctions 
wUI  still  take  off  Ike  iM;e )  Imidea  that,  k  is 
wcU  known,  tlial  there  are  aofne  *  indicia'  only 
"•  probabilia,'  aome  tokens  only  probable,  aoo 
that  tbe  law  rsipitres  *  indicia  iiioubitata,'  on- 
^doubt»d  iigns,  it  being  still  tbe  safer  side  to 
apara  doabifnl  innocents,  than  to  condemn  onl^ 
jwcsittnedand  probable  gniH.  To  all  which  ts 
40  -be  added,  that  is  (he  common  opinion  of  doc- 
tDia,  that  piasamptions  can  scarce  ercr  con- 
^Mt  *  ad  paiiism  ttadtnariam,'  to  onKnary 
yaaiihi0fot,  bntat  tbe  most  only  *ad  pstnam 

*  aibitrairiatii,'  to  punishment  at  plesisnre  of 
4ka  jodge:  and  Nackeaaie,  in  his  Criaiinah, 
«ija,  *  Presumptions  are  only  Ibanded  on 
■  wmj  bc's,  which  may  not  be;  and  to  allow 

*  onmes  to  be  proven  by  presumptions,  wookl 

*  laara  judges  to  be  mihtiaiy.'  So  that  the 
^pommon  opmon  runs  agaiust  pteaulupuons. 
ftut, 

.  To  all  tliB  it  is  answered,  that  yet  it  is  dear 
law,  that  crimes  may  be  proven  *  per  iadida 
'  indubltata,'  by  audoubted  tokens,  which  in 
law  af  e  no  more  tbau  violent  prssumptious, 
f  qam.  Ihfem  eBtlon|uent,'  that  force  a  odief : 
jBut  tbe  truth  b,  that  in  this  case,  the  pursuer 
Imtb  not  aoly  *  indicia  iudubitam,'  undoubted 


'  manner  of  proring  evei^  thing  suffidentlYy 

*  cannot  certai'ily  be  defined,'  and  so  fiirth^ 
and  so  condndes^  **  Non  uiif|;  ad  oaam  pr»> 
ImtMNiis  speciem  cogniticMiem  slatiro  alligan 
debere,  sed  ex  sententia  animi  tui,  te  astimava 
oppofftere,  quid  aiit  credas  aut  parum  proliatum 
tim  opinaris."  Item.  I.  S9.  ood.  ad  legem 
oomdiam  de  fiilsis,  **  ubi  falsi  exsmen  in- 
cident, tunc  aeerriina  fiat  iudago,  arguinentis, 
lestibiia,  acripturarum  colhitiooe,  aUiisque 
vMlgiis  veritatis,  Ace."   *  You  are  not  to  bb 

*  tial  in  taking  cognixaoca  of  a  matter  to  one 

*  method  of  •probation,  bnt  you  must  act  ac- 

*  carding  to  your  own  judgment,  and  consider 

*  what  vou  aroto  bdieve,  and  what  you  think 
'  not  fuftv  proved.    Item,  te.  when  the  false- 

*  hood  of  a  thing  is  tn  be  enquired  into,  then  a 

*  most  strict  search  is  to  be  made,  by  argu- 
'  meats,  witmsws,  compsring  of  hsnds,  ami 

*  4iher  sagnc  d'  truth,  ^c'  By  which  law,  it 
ia  plain,  tnat '  indicia  et  presumptioiies,'  tokens 
and  presumptions,  have  place,  and  may  maku 
full  Auth  ;  and  how  can  it  be  otherwiiie,  sincu 
first,  it  is  certainly  the  inlerest  of  mankind  that 
crimes  be  punished.  S.  It  is  no  lem  certain, 
that  Crimea  endeavour  to  oovfr  tbemsdves. 
3.  Tliat  proof  or  probation  in  only  to  make  un 
evidence  for  discovery.  4.  That  the  end  aad 
standard  of  this  diaeovety,  and  of  all  probation, 
is  the  satisfying  conviction  of  the  judge  that 
baa  power  to  punish.  Now  if  most  crimes  ha 
eooMnitted  without  witnesses,  and  yet  do  other- 
ways  appear  certainly  to  be  committed ;  and 
if  this  certanity  arise  from  presumptions,  and 
be  witbd  satisfying,  it  is  jusi  tbe  same  as  if 
tbe  crime  was  proven  by  many  witaemes. 
And  thus  Matbeus  de  Criminibus,  Tit  de  Pro- 
bationib.  cap.  6.  per  totum,  and  Gail.  lib.  S. 
Obs.  149.  Numb.  9,  where  he  reasons  most 
justly  upon  probation  by  presumptioas,  whero 
there  is  a  difficult?  by  reason  of^  the  want  of 
witnesses ;  and  stiU  brings  the  matter  to  this 
true  period,  that  whatever  way  faith  be  fully 
made  to  the  judge,  either  *  per  testes,'  or  pir 

*  indida'  or  *  per  presumptiooes,'  dther  by  wit- 
}  neeses,  tokens,  or  presumptions,  the  end  of  pro- 


Idiens,  bm  likewise  pnaitive  witncaacs,  and  i  betion  is  attained,  and  so  the  evidenopsoffifient. 
•bo  documents  in  wiiting ;  which,  all  being  '  The  procuratora  for  the  pannels  alledged, 
^o^ioyned,  do  make  a  satiif^iag  evidence,  aaS  j  that  thw  were  to  make  iudges  tooarbiirarv ;  but 
%x  a  dear  cdnviotinn;  which  b  tbe  ntaoat  ;  though  it  bath  indeed  been  the  care  of  all  law- 
^talgn  of  probation.  But,  aeoondly,  it  b  asost  yers  to  prevent  arbitrarinett,  yet  it  ia  most 
mlaiii,  both  in  law  and  firaiique,  that  many  certain,  tnat  where  etidence  doth  only  rise  aa 
^itnnes  are  only  diaeovered  and  proven  '  per  providence  oflfbrs,  and  droumstances  concur, 
*  pi^sumptisuia  etindkiaf'bypreeumptions  and  the  ariNtrissent  of  the  judge  must  take  place, 
takeas ;  aad  that  the  ^doctoca  in  severd  crimes,  and  the  safety  of  nuinkind  doth  precioely  lie 
•ipicialhr  theae  nbore  atradous,  as  treason,  here  in  the  integrity  and  discretion  of  the 
Ipintoy,  mrgery,'and  the  Ike,  wllere  wickednem  judge,  hdped  indeed  by  some  rules  of  law,  but 
undekvabra  most  fadusbmudyto  hide  itsdf,  do  no  ways  bounded  or  fixed  to  precise  rules, 
dlow  andupprifve  probation  *  per  indida,'  by  which  the  matter  will  not  bear.  And  therdbre 
takaUs,  as  most  necessary  for  me  punbhiog  of  we  see,  that  even  in  tbe  most  certain  manner 
theis  Crimea.  It  wtif  aiedtew  to  fndtiply  the  of  probation,  via  by  witnesses,  and  the  highett 
jlitations,  botbUnsm  tbe  fta#  and  doctors,  that    law  of  it,  that  in  the  mouth  of  two  or  three 

«t  be  adduced  in  tbb  eafte,  as  1. 3,  s:  9,  D.  de  wiMesses  shall  every  tbmg  be  established,  there 
b.  whtre  the  Ivscript  bean,  '*  Qme  ar-  i  is  still  anariiitriment  mnouale  ts  to  tlie  discre- 
^iflmti  kd  )qUem  modum  probandm  euiqne  |  tion  ef  the  judge,  or  oiherways  the  law  wouM 
*if  aafldmit  auHo  dsrio  nodo  satis  defiairi  |  not  have  said,  two  or  three,  but  woidd  hsv^ 

»  be  wmk  aai  the  |  toid  tbe  ■umhgi  pimidy  |  wheuon  it  b  moat 
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eerUiO|  that  id  all  probation  there  is  an  arbitri- 
ment  'df  *  diMcretian,  and  though  this  arbitri- 
ment  may  be  bounded  by  some  rules,  yet  the 
ultimate  and  true  standani  of  all  probation,  is 
the  satisfy  ing  conviction  of  the  judge,  according^ 
to  his  best  discerning. 

These  things  then  premised,  viz.  That  a 
proof  may  be  sufficient,  *  per  indicia  et  pre- 
Bumptiones,'  by  tokens  and  presumptions,  the 


hopefiil,  the  force  of  his  eridence  may  other* 
ways  prevail. 

The  fourth  particular  is  the  additional  con- 
clusion ;  but  as  to  that  conclusion,  it  is  so  na- 
tural in  itself,  and  so  well  fortified  by  the  «a- 
tbority  of  doctors,  and  so  certain,  not  only  u& 
the  caseof  counterband,  but  even  of  other  for- 
bidden goods,  that  nothing  needs  be  added ;  for 
since  every  pirate  is  presumed  to  have  the  ship 
and  all  in  it  at  his  command,  as  bis  own ;  and 
application  to  'the  present  dise  is  plain ;  for  |  since  the  ship  is  certainly  the  instrument,  at 


where  the  procurators  for  the  pannels  would 
take  off  the  qualifications,  as  separately  incon- 
dudent,  and  at  best  probable,  it  is  clearly  cap- 
tious ;  it  being  certain  that  many  *  indicia,' 
tokens,  conjoined  and  connected,  as  in  this 
case,  may  make  a  sufficient  evidence,  and  that 

here  «  qusB  non  prosont  singula  multa  juvant,'        ^j^y^^,  ^^  j„  ^^^  ^^^  ^^^  ^^      ^ 
1.  e. «  Those  things  which  taken  singly,  are  of    2i«,  F„^lJ.i,!5r;«  ♦»,«!.  ««.n^'  ..\J^-\^ 


well  as  the  goods  are  presumed  to  be  tlie  effect 
of  pirac3r,  it  follows  naturally,  that  the  confis- 
cation of  both  ship  and  goods  should  be  a  part 
of  the  pains  concluded.  In  respect  whereof, 
&c. 

[Here  follows  the  Laws,  and  some  other 


^  no  effect,  yet  many  of  them  together  are.' 
And  thus,  if  first  the  probation  that  shall  be 
oflered,  of  the  hbsUile  invading  the  other  ship 
by  the  pannels,  be  laid  down,  and  thereto  added 
the  surgeon's  declaration  of  other  circum- 
stances, with  air  the  other  qualifications  in  the 
libel,  they  will  certainly  force  a  faith  and  full 
persnsision  upon  all  rational  men,  though  sepa- 
ntely  they  cannot  have  that  weight ;  one  wit- 
ness proves  not,  yet  two  prove,  and  in  some 
cases  two  are  scarce  sufficient,  but  three  are 
beyond  exception.  If  then  even  in  witnesses 
there  be  a  mutual  and  tbrtifying  concurrence, 
the  same  must  also  be  adimtted  in  presump- 
tions '  et  indicia.'  So  that  upon  the  whole, 
^  pursuer  craves  no  more,  than  that  every  man 
that  hears  this  libel,  and  shall  hear  its  proof, 
lay  himself  fairly  open  without  any  prejudice 
to  the  light  arising  naturally  from  the  matter 
itself,  and  its  circumstances,  and  the  proofs  and 
confirmations  thereof,  as  they  are  set  down  in 
ttie  libel ;  and  if  he  do  not  wilfully  resist,  be 
will  certainly  be  satisfied  to  a  full  conviction. 
There  are  indeed  hidden  crimes,  and  such  as 
are  said  to  be  of  difficil  probation,  and  the  most 
atrocious,  as  treason,  assassinations^  piracy, 
lbrgefy»  are  ordinarily  most  hid ;  and  doctors 
say  with  reason,  that  their  presumptions  ought 
to  oe  examined,  *  acerriina  indagine,'  with  tbe 
strictest  scrutiny ;  but  all  this  should  be  far 
from  impressing  any  with  the  prejudice,  as  if 
a  satisfy mg  evidence  may  not  be  fuuud  in  these 
esses.  And  therefore  since  all  pleaded  by  the 
pursuer,  is,  that  first  his  complex  probation 
■  per  testes  et  indicia,'  by  witnesses  and  to- 
kens, may  be  fairly  received.  3.  That  con- 
curring and  coming  together,  they  may  be  al- 
lowed their  just  weight.  And  3.  That  if  that 
just  weiirht,  and  the  evidence  that  attends  it. 


also  Englished  in  their  proper  places.] 

L.  9.  (  2.  "  Ejiisdem  quoq;  Principis  extat 
rescHptum  ad  Valerium  verum  de  excntienda 
fide  testium,  in  haec  verba:  Quae  argumenta 
ad  ouem  modum  probandsecuique  rei  sofficiant, 
nullo  certo  modo  satis  definiri  potest,  siciit  non 
semper,  ita  sepe  sine  publicis  monumentis  on* 
j usque  rei  ventas  deprehenditur,  alias  numems 
testium,  alias  dignitas  et  auctoritas,  alias  veluti 
consentiens  famaconfirmat  rei,  de  qua  qtne- 
ritur,  fidem.    Hoc  ergo  solum  tibi  rescnoera 

Kossnm  summatim,  non  utique  ad  iinam  pro- 
ationis  speciem  cognitionem  statim  sJligari 
debere,  sed  ex  sententia  animi  tui,  te  cestimare 
oportere,  quid  aut  credas  ant  prum  probatum 
tibi  opinans. — ^Tbe  true  rescript  of  that  prince 
to  Valerius,  about  enquiring  into  the  credibilitj 
of  witnesses,  is  also  extant,  as  follows :  What 
arguments  are  sufficient  to  prove  any  thing, 
cannot  certainly  be  determined;  for  though 
not  always,  3'et  it  many  times  happens,  that 
the  truth  of  a  matter  is  mund  out  witliont  pub- 
lic monuments.  Sometimes  the  number,  some- 
times the  dignity  and  authority  of  the  wit- 
nesses, and  at  other  times  common  fame  con- 
firms the  truth  of  the  things  in  question.  I  can 
only  therefore  enjoin  you,  in  short,  that  in  your 
enquiry,  or  exahiination  into  a  matter,  yon  ara 
not  to  be  tied  to  any  one  sort  of  proof ;  out  you 
must  judge  according  to  your  own  conscience, 
what  you  think  to  be  pro^-ed,  or  not  proved  to 
you." 

L.  3S.  C.  ad  Legem  Comeliam  de  falsis. 
<*  Ubi  falsi  examen  inciderit,  tunc  acerrima  fiat 
indago  ar^umentis,  testibus,  scripturarum  coU 
latione,  aliisque  vestijg^  veritatis :  nee  accusa- 
tori  tantum  quesUo  mcumbat,  nee  probationis 
ei  tota  necessitas  imponator ;  sed  inter  utram« 
que  personam  sit  Judex  medius:  ncc  nllain- 


be  satisfying,  it  may  be  held  as  concludent.  j  terlocutionedivulgetqusesentiat ;  sed  tanquam 
It  is  clear  as  the  sun  light,  that  no  stretch  is    ad  imitationem  relationis,  quoc  solum  audiendi 


intended,  but  justice  fairly  prosecuted :  and 
though  in  this  case  of  such  an  extraordinary 
crime,  and  where  so  much  evidence  appears, 
the  pursuer  might  even,  according  to  the  claim 
of  nght,  press  the  supplement  of  torture,  yet 
be  contents  himself  to  insinuate,  that  though 
lids  may  be  both  just  and  neceiiary,  yet  he  is 

VOL.  xiv; 


mandat  officium,  pnebeat  notionem  :  Postrema 
sententia  quid  sibi  liqueat  proditurus. — Whea 
you  are  to  enquire  into  tlie  faUhood  of  evi- 
dence, you  must  make  the  strictest  inquisition 
that  is  possible,  by  arguments,  witnesses,  com- 
paring of  hands,  and  other  signs  of  trutb. 
Neither  most  the  aconsv  only  w  questioBedj 
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or  the  whole  cham  of  the  proof  be  laid  opoo 
bun :   but  the  judffo  most  act  an  iiMliffereiit 

Crt betwixt  the  plabtiff  and  defendant;  and 
no  meant  di? nlge  his  opinion,  bnt  gire  both 
partiea  the  hearing,  and  at  last  pronoonoe  ae* 
cording  to  bit  own  judgmait." 

Matteot  de  Cnminiboa,  Lib.  48.  Dig.  Tit 
15.  de  ProbationibtM,  pag.  675.  "  Itaque  ri 
cam  uno  illo  teite  nulla  concorrant  argiimenta, 
nequaqatm  aodiendni  erit :  aed  cum  Ptiulo  di- 
ceodum  in  lege  ^^^  50  d.  de  Testam.  tut.  non 
Joa  deBcit,  aed  Probatio.  At  si  argomenta 
alia  concorrant,  aodiendai :  Non  enim 


CR  unnm  crimen,  unoet  eo  probationia,  genere 
oatendi,  Teluti  teatibui  tantum  vel  taboUa,  vol 
arguroentia.  Poeinnt  el  diveraa  genera  ita 
eoojungi^  ut  qvm  ainguta  non  nooerent,  oa  uni- 
vcran  tanqnam  graiMO  reom  oppriaMnt.  [L. 
Beet.  3.  eioadem  de  Teatib.]  Hoc  eat,  qood 
aliia  Terbia  didtur  pinrea  probationea  imper- 
lectac  poeie  oonjongi. — ^Therefore  if  with  that 
one  witneia  there  be  no  concorring  arguments, 
lie  n  not  at  alt  to  be  regarded :  but  we  must 
nj  with  Panliw,  in  Lege  duo  SOd.  de  Testam. 
t«t  The  law  ia  not  denecti? e,  but  the  proof. 
Bnt  if  other  ai^uments  concur,  he  is  to  be  re- 
garded :  for  it  IS  not  neceaaary  that  one  crime 
M  made  erident  by  one  manner  of  proof  only ; 
aa  by  witneases,  by  writing,  or  by  argumenta 
only  :  For  apreral  sorta  of  proof  may  be  so  con- 
joined, that  those  which  tasen  alone,  would  not 
affect  the  criminal,  yet  being  put  all  together, 
come  upon  htm,  and  orerwbelro  him  like  a 
•torm  Of  bail.  [L.  5,  Sect.  5,  of  the  same  D. 
concerning  witnesaaa ;]  That  is,  as  it  ia  ex- 
pressed in  other  words,  se? eral  imperfect  proofii 
nay  be  joined  together." 

Gail.  Obs.  66,  Num.  19,  p.  416.  "  Et  re- 
iplariter  testes  singutares  picnam  fidem  Ik- 
aunt,  <|uando  aliquid  in  genere  probandom  est : 
pnta  Titinm  esse  infamem  aut  furioaum,  quo 
licet  siDgufares  sint  respecto  actuom,  tamen  ai 
ratione  finis  eon? eniant,  integrb  probant. — And 
reffatarly  single  witnesses  make  full  proof, 
when  any  thing  is  to  be  proven  in  general ;  for 
nistance,  that  'Fitios  ta  an  infamous  person,  or 
a  madman :  for  though  the  witnesses  be  sioffle 
In  respect  of  the  acts,  yet  if  they  agree  in  Uie 
end,  the  proof  is  full.** 

It  may  be  easily  granted,  that  *  regulariter 

*  indicia  debent  ease  indubitata,  ad  coodem- 

*  nandnm  reum :'  That  r^ularly  preaumntions 
ought  to  be  uncontrorertime,  when  a  cruninal 
is  to  be  condemned  upon  them.  But  at  that 
same  time  it  must  always  be  owned,  that  there 
are  crimes  excepted  from  the  role,  by  the  ge- 
neral opinion  ot  the  doctors ;  such  as  *  crimen 

*  IsBSB  maiestatis,  et  crimen  aaMssinii,*  treason 
and  aasassination ;  of  which  last  sort,  the  crime 
of  piracy  is  the  most  atrocious.  And  there- 
fore Giurba,  in  Coocil.  99,  num.  5,  saith,  *  Sed 
*•  assassinii  qaalitas  homicidio  adjecta,  novam 

*  cousUtuit  delicti  speciem :'  The  quality  of 
asrasn nation  added  to  murder,  forma  a  new 
aort  of  crime.    Num.  17,  '  In  aasassinio  om- 

*  nia  proeedant  quse  in  criminibns   exceptis:' 
>  la  aasaskinatloBy  all  things  are  to  proceed  as  in 


excepted  crimes.  And  num.  18.  *  Assaasmii 
'crimen,  oh  illius  atrocitatem  fequiparatmr 
'  crimini  leas  majestatis :'  Tlie  crime  of  as- 
aaasination,  because  of  its  atrociousness  and 
enormity,  is  made  equal  to  treason.  And  then 
num.  99,  he  concludes,  that  *  in  probationa 

*  assasainii,  probabilia  sufficiunt  argumenta :' 
In  the  proof  of  assassination,  proMble  argu- 
ments are  auffident.  And  Maacard,  de  Ino- 
bationibua,  Condos.  1998,  nnm.  77.    *  In  cri- 

*  mine  aasasainii  orobabilibus  arguroentia  pro- 

*  bari  potest  :*  Assassination  may  be  proved 
by  prolMble  arguments.  And  num.  78,  79, 80, 
ano  85,  he  namea  the  other  atrocioua  Crimea, 
where  the  like  probation  is  sufficient ;  and  in 
that  same  eoncli|sion,  num.  51.    *  Quod  ex 

*  multis  indidis  simul  jnnctis,  resultat  plena 

*  probatio  etiam  ad  qoem  criminalher  condem- 

*  nandum  :*  Many  presumptions  joined  toge- 
ther, make  full  proof  to  condemn  any  man  n  a 
criminal  case.    And  doest  8,  num.  8.    '  Fra- 

*  batio  per  eridentiam  omnibus  est  potentior, 
'  et  inter  omnes  ejus  generis  major  est  ilia, 

<  quse  sit  per  testes  derisu:'  Proof  by  eridenoa 
is  the  strongest  of  all  proof,  and  especially  by 
eye-witneaaes.     And  Condns.  851,  num.  4. 

*  Probatio  per  ooojectuias  et  indida,  in  bin 

*  qo«  difficUia  aunt  probata,  et  dandeatfaia 

<  committontur,  habentur  pro  eridenti  et  dara 

*  probatione  :*  Probation  br  conjectures  and 
presumptions,  in  things  hard  to  be  proTon,  and 
dandestindy  committed,  are  held  to  be  good 
and  evident  proof. 

CarpzoYios,  Quest.  995,  num.  57.  *  Secua 
'  tamen  rea  ae  babet,  si  plora  indicia  concnr- 

*  rant  et  conjunctim  reum  aggravent,  quomm 

<  nnnmquodque  per  testem  singularem  probe- 

*  tur ;  nam  una  presumptio  aliam  jurat,  plnri- 

*  roaque  indida  coi^pmcti  fidem  fadunt  :*  But 
the  matter  n  otherwise,  if  many  presumptions 
concur,  and  loaf  I  the  defendant ;  of  which  any 
one  may  be  proved  by  a  single  witness :  For 
one  presumption  strengthens  another;  and 
many  of  them  jdned.  together,  make  proof. 

And  in  the  trial  of  John  Swintown  for  mar* 
dering;  of  his  wife,  there  wan  no  direct  proof  by 
witnesses ;  but  the  libel  bdng  qualined,  the 
proof  was  by  a  young  girl  of  14  or  15  years, 
who  left  John  owintown  and  hia  wife  alone  in 
the  houw,  and  went  to  the  smith's  shop  to  en- 
quire for  letters ;  but  returning,  found  the  door 
shut,  and  therefore  went  away  for  a  little 
space;  and  then  coming  back  and  knocking, 
her  master  opened,  and  she  percdved  some  red, 
like  blood,  upon  his  shoes.  And  when  aba 
came  in,  ahe  found  her  mistress  dead  in  the 
apence  [buttery] ;  wbich  was  all  she  could  say. 
And  then  anotlier  man  declared,  that  he  saw 
John  Swintown  c^  from  his  house  to  a  stank* 
[ditch]  and  there  waah  his  shoes.    Which  ^  in- 

*  dido,*  presumptions,  being  jdned  with  tha 
proofs  of  their  ill  agreement,  and  frequent 
qoarreJIings  before,  did  determine  the  aasize. 
And  thoiii^h  it  was  strictly  objected,  that  in  tha 
month  of  two  or  three  witnesses,  every  thing 
shouki  be  estabhabed  ;  and  that  in  the  aforesaid 
case  there  waa  so  direct  witacai  at  all,  far  Icet 
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two  or  three ;  mm!  tbat  eren  the  aforesaid  cir- 
cumttanoes  were  only  pro?en  by  sioffle  wtt- 
nenea ;  yet  the  assize  found  that  evidence  in 
the  preaumptions  and  •  indicia'  laid  together, 
that  they  brought  to  their  verdict  proren ;  and 
Swintowa  thereafter  confeMed  and  was  exe- 
cated. 

And^  in  effect,  unless  that  <  indicia'  and  pre- 
flamptbna  be  sustained,  and  eren  single  wit- 
nesses for  pitevioff  these  screral  presumptions 
and  *  indicia ;'  which  is  called  a  *  cnmnhitiTe 

*  probatioD,'  when  all  the  witnesses  and  testi- 
monies concur  *  in  idem  crimen  et  ad  eundem 
finem,*  in  the  same  crime,  and  tb  the  aarae 
end,  crimes,  and  these  the  most  atrocious,  would 
«Kape  unpunished. 

And  therefore,  upon  the  whole,  it  is  most 
catain,  when  presumptions,  qualifications,  and 

*  indicia'  concur,  and  make  a  full  persuasive 
efidenca;  the  probation  shoufd  be  held  for  as 
folly  sufficient,  as  the  most  direct  witnesses ; 
■ince  all  that  the  witnesses  can  do,  is  only  to 
make  firll  faith  in  the  matter,  which  may  be 
Otherwise  supplied,  as  said  is. 

As  to  the  ailditional  conclosioB,  it  may  be 
BOtioed,  that  Molloy,  de  Jure  Maritimo,  hb.  1, 
cap.  8,  sect.  19,  paff.  60,  saith.  That  when  a 
merefaAnt  procures  Tetters  of  mart  or  reprize, 
and  then  delirera  the  commission  to  persona  to 
cndearour  a  satiiifaction ;  if  such  persons  com- 
mit piracy,  the  vessel  is  forfeited  without  ooo- 
troven^* 

iNfORMATioii  for  Captain  Thomas  Green,  com- 
mander of  Uie  Worcester,  Captain  John 
Madder,  his  chief  mate,  and  others; 
against  Mr.  Alexander  Higffins,  Advocate, 
Irocurator  Fiscal  of  the  High  Court  of 
Admiralty. 

The  laid  captain  Thomas  Green,  captain 
John  Madder,  and  others  beUmj^g  to  the  ship 
called  the  Worcester,  being  pursued  at  the  in- 
stance of  the  said  Mr.  Higgins,  Procurator 
Fiscal,  before  the  High  Court  Sf  Admiralty,  and 
the  Lords  Assessors  appointed  by  the  Privy 
Council;  for  the  crimes  of  Piracy,  Robbery, 
•nd  Murder,  conform  to  two  criminal  indict- 
ments^ raised  at  the  instance  of  the  Fiscal. 
The  case  beinsf  fully  pleaded  before  the  honour- 
able judges  of  Admiralty,  and  the  lorda  aases- 
■ora ;  both  the  accuser  and  accused  were  or- 
dained severally  to  inform,  as  use  is  in  such 


The  criminal  indictments  being  holden  aa 
repeated,  which  coincide  both  as  to  the  concla« 
MO,  and  '  media  concludendi,'  way  of  con- 
tdoding,  and  denied  ;  it  is  needless  to  repeat 
•ome  preliminary  defences  that  were  proponed, 
tweing  it  seemed  just  to  the  honourable  court 
to  repel  Jlh^  same-:  and  therefore  the  pannds 
proceed  tb  tlieir  defences,  whereupon  they 
were  ordained  to '  inform.  These  are  of  two 
•orts  I  first,  dilator ;  and  seconder,  peremptor. 
'  Ami  first,  it  was  proponed  for  Henry  Keigte, 
carpenter,  and  otbera  of  the  pannels  in  the  same 
ittdSctmeiut  with  him,  that  they  could  not  be 
yot  ta  answer,  onkasihe  captam  himself  wart 
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first  insiited  against ;  because  they  beinff  hit 
crew,  and  unoer  his  command,  they  could  not 
be  charged  with  any  thing  done  by  them,  un- 
less he  were  first  tried. 

It  was  answered  for  the  pursuer,  tbat  thejr 
were  not  convened  for  any  thing  alledged  act* 
ed  by  thetr  captain,  and  by  them  as  his  crew; 
but  that  they  were  convened  as  »ocii,  fellow- 
criminals,  and  partakers  of  the  crimes  libelled : 
which  could  be  warranted  by  no  commission 
nor  character  the  captain  didi,  or  could  pretend 
to:  And  that  they  were  all  charged  as  being 
soctj,  felk>ws,  and  invoked  togAicr  in  one 
crime ;  and  so  every  one  must  answer  for 
himself. 

It  waa  replied  for  the  said  Henry  Keigle,  and 
the  other  pannds  with  him,  that  the  pannela 
are  libelled  against  aa  the  crew  of  the  Wor- 
cester, under  the  command  of  captain  Thomas 
Green;  and  tbat  under  his  command  they  did 
attack  a  ship,  &c.  8o  Chat  they  are  here  li- 
belled only  as  complices  and  accessaries  to  the 
crime  alledged;  and  thenibre,  according  to 
the  principles  of  law,  the  principal  delinquent 
ougBt  to  be  first  tryed ;  especially  where  the 
captain  waa  in  custody,  and  might  be  brought 
to  his  trial ;  and  that  by  the  commission  pro- 
duced under  the  great  seal  of  Englaod,  auper» 
scribed  by  king  William,  the  aaid  Thoroaa 
Green  was  cloatbed  with  a  power  authorinng 
him  to  attack  and  suppress  pirates,  which  is  ^ 
military  power,  and  oonaequently  implies  an 
authonty  and  command  over  the  crew  of  tbc 
ship,  to  ffive  ready  obedience  in  all  these 
matters:  no  that  the  poor  pannels,  who  are  of 
the  crew,  have  all  reason  in  the  worid  to  con- 
tend, that  the  captain,  whose  actings  in  these 
matters  they  could  hardly  well  debate,  should 
first  pan  the  trial  upon  the  Crimea  alledged  s 
who  might,  by  virtue  of  his  commission,  and 
otherways,    eiculpate    and    defend    himself 

against  the  crime  libelled ;  and  consequently, 
I  the  crew  that  were  in  subjection  unoer  bim. 

This  defence  the  pannel  might  {Mfhapa 
plead  to  a  further  extent  to  absolve  them  en- 
tirely; but  at  present  they  conceive,  it  can 
hardly  be  denied,  the  captain  should  first  under- 
go the  trial.  And  there  is  a  ^at  difierence 
betwixt  jocii  criminis^  folk>w  criminals,  which 
are  either  independent  upon  one  another,  or 
if  associate  under  one  head,  as  banditti  and 
pirates  usually  are  <which  is  illegal  and 
unwarrantable  authority  Uken  np)  and  per- 
sons accused  aa  tocii  ertsuntf,  fellow-cri- 
minals, who  by  legal  authority  are  aulgeetcd 
to  the  command  of  others:  in  whioh  caae»  if 
the  person  trusted  with  the  authority,  baa 
transgressed  or  abused  it ;  if  it  doea  not  plead 
an  alwoiifte  ezemptioB  foom  the  ponithment  of 
the  trangrsssioo,  at  least  it  should  have  tbia  ef- 
fect, That  the  head  and  chieftain  should  bn 
oUiged  first  to  his  defence ;  which  it  is  hoped 
the  honourable  judges  will  find  just  and  nnp 
sonaUe. 

The  other -dilatocy  defence,  propeaed  for  the 
captain  and  others,  in  the  second  libel,  wai^ 
That  whemaa  John  ReynoUa,  aeeoBd  macc^ 
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was  ooDT«iitd  tad  pAooencd  with  hinit  u  alto 
•pme  olherSy  Mfocti  cnmnig^  fdlow  crimiiiAlf, 
whom  the  captain  and  other  pannels  had  dted 
at  wknengi  m  their  eiculpation  ;  it  was  both 
•rdinary  and  absolotely  necessary,  that  these 
persons  so  cited  for  exculpation,  sboold  be  first 
tried;  to  the  end,  that  being  purffed  of  the  im- 
putation of  any  crimes,  they  mifnit  be  capable 
to  be  witnesses,  for  proving  the  defences  of  ex- 
culpation, that  the  captain  and  other  pannels 
did  propose  and  insist  upon,  for  the  rindica- 
tion  of  their  innooency. 

It  was  answered  for  the  .Fiscal,  That  he 
owned,  when  both  actors  and  witnesses  were 
iDclnded  in  one  libel,  of  design  to  deprive  the 
actors  of  their  defences ;  the  actors  might,  and 
were  allowed  to  condek^end  upon  those  whom 
they  intended  to  use  as  witnesses:  But  then 
at  the  same  time,  they  were  obliged  to  propose 
a  ground  of  exculpetion  for  them,  and  so  crave 
that  they  might  be  first  tried  upon  the  foresaid 
ground  ;  otherways  they  could  not,  without 
such  a  special  concleaoeodance,  intenrert  the 
fi>rm  of  trial.  And  there  could  be  ootbing 
more  groundless,  tending  to  elude  all  criminu 
proceedings  against  complices  of  the  same 
erimes,  than  to  aUovr  any  of  them  at  random 
to  crave  others  to  be  first  tried ;  and  so  the 
trial  to  proceed  of  one  single  persoo  after  ano- 
ther: Whereasthetrueand  plain  method  were, 
that  the  pursuer  insist  against  such  as  he 
pleases,  either  singly  or  jointly.  And  unless 
■time  specialty  be  alledged  why  the  trial  of 
one  should  proceed  before  the  trial  of  another; 
it  never  was,  nor  could  be  left  to  the  arbitri- 
Bent  of  the  panaris.  And  theralore  unlets 
the  captain  will  ofler  lo  prove,  that  Reynolds, 
and  others  whom  they  would  have  fint  tried, 
were  ali^^  elsewhere ;  their  arbitrary  demand 
of  having  them  tried  in  the  first  place,  withoiU 
toy  reason,  cannot  be  regarded. 

It  was  answered  for  the  captain,  and  the 
other  pannels.  That  their  demand  upon  this 
point  was  nuNit  consonant  to  reason,  law,  and 
mm,  in  criminal  procedures:  That  exculpa- 
tion, which  tends  to  the  proof  of  innocence, 
aod  freedom  ftom  guilt,  was  most  favourable; 
because  it  is  still  presumed,  till  the  crime  be 
proved.  And  therefore  it  is,  that  witnesses 
who  are  not  rei^ulariy  admitted  for  proving  of 
a  crime,  because  of  some  exception,  will  be  al- 
lowed to  prove  the  defender's  innocence.  And 
upon  this  account  it  is,  that  several  tilings  in 
Ibrm  are  remiUed  in  exculpation :  aod  there  is 
notliing  more  material  ibr  defence  of  persons 
accused,  against  the  prost  ciitor  (who  ordinarily 
b  prejudged  and  prepossessed)  to  ffuard  them 
'agaioMt  all  tlie  indirect  methods  that  may  be 
taken  by  the  pursuer :  to  preclude  tlie  accused 
^rom  th«  usual  means  uf  proving  of  their  de- 
Ibnces,  than  what  is  now  demanded.  And  since 
«oue-can  be  more  proper  witnesses  for  proving 
a  pannel's  defence  (as  for  instance,  *  mode- 
f  ramen  inonlpatot  tutela,'  i.  e«  the  rule  of 
Mameless  sell- defence,  as  |»ersoiis  said  to  be 
present)  therefore  a  violent  pursuer,  might  in 
f  uch  a  case  of  dosign  to  pracludo  the  paond 


fiom  his  defcoee.dte  thott  preteat  at  aecet- 
sary.  Upon  whicL  acooaot  it  it,  that  both 
reaaoa  ami  Uw  providct,  that  if  the  paanel  doeo 
ofier  to  prove  a  rtfevant  defcooe,  by  the  socm 
crisiMitt,  partaken  of  the  crime  accused  with 
him ;  the  pursuer  mutt  necestarily  firtt  pro* 
ceed  to  the  trial  of  these  9oai,  paitokenu  who 
otherways  would  have  been  led  as  habila 
witnesses ;  to  the  eod  that  beiag  purj|;ed,  they 
may  be  yet  habile.  This  is  so  plaia  ia  reason, 
and  has  been  looked  upon  as  the  constant  prac« 
tice  in  all  criminal  procedures  in  the  ju^lMsiary 
couru  of  ScoUand,  that  it  is  admnred  the  Fis« 
cal  shookl  nsake  any  opposttioo  lo  it. 

He  so  far  owns  in  his  pleading,  that  it  it 
form  and  just  upon  the  matter ;  but  wouhi 
shift  it  in  this  particular  case,  unless  the  pan- 
nels wouM  alledge  and  found  upoo  a  particular 
pt>und  of  exculpation,  and  offer  to  prove  and 
instruct  the  same,  at  that  then*  socii,  compa- 
nioot,  cited  at  witnesses,  were  mlihi^  elsewhere  ; 
but  this  it  allQffether  without  fbundatjoa.  ^  For 
in  all  criminal  prosecutions,  the  accused  ara 
not  put  to  prove  their  defocet,  becaute  the 
denying  of  the  libel  is  a  defence  sufficteat  of 
itself;    and  if  the  libel   bo  not  proved,  the 
pannel  goes  free  by  the  role  *  actora  non  pro- 
«  bante  abtidvitnr  reut,'  the  plaintiff  failisw  in 
his  proof,  the  defeodant  is  absolved  ;  so  that 
when  then  aro  persons  accused  at  stcii  m* 
minii,  fellow-criminals,  who  might  be  very 
habile  witnesses  for  exculpating  the  rest,  if 
they  did  not  lie  under  the  impuUtioo,  whea 
their  trial  is  first  reipiired.  that  they  toay  bo 
purged  of  the  imputation,  thera  is  no  necessity 
to  propone  for  them  any  special  defence,  eUdinft 
the  libel  P  seeing  the  very  denial  of  the  libel  is 
enough,  and   their  innocence   is   nrcsnnied, 
except  guilt  be  proved.    And  if  the  Fiscal  will 
have  the  captain,  and  the  other  psnneU,  to  con- 
descend upon  what  |pround  their  other  socii, 
eompanions  dted  as  witnesses,  shonki  be  acquit ; 
they  need  say  no  more,  but  that  they  ought  to 
be  acquit,  becaute  the  libel  is  not  true.    And  it 
there  not  the  tame  reason  to  acquit  nannels, 
because  the  libel  is  not  proved ;    and  conse- 
quently, to  render  them  habile  witnesses  for 
other  persons  accused,  as  if  the  said  persona 
were  acquit  upon  a  defence  proponed,  elideing 
the  libel ;   whereby  it  plainly  appears,  the  an- 
swer given  is  strained,  and  does  mightily  in« 
encase  the  suspicion  against  the  Fiscal,  that  he 
has  indicted  the  wilnesMs  cited  by  the  captain, 
and  the  other  persona,  in  their  exculpation,  of 
pur|MHie  to  preclude  them  from  their  means  of 
defence;  and  the  rathf-r,  that  the  pannels  ap- 
peal to  the  honourable  judges,  if  it  was  not 
owned  by  the  pursuer  in  tlMB  debate,  that  Mr. 
Reynolds  was  ashore  at  the  time  of  the  pre* 
tended  attack ;  beaifles  that,  the  Ubel  bears  the 
chirufgeoii,  and  others  of  the  crew,  were  ashore 
the  time  of  the  preteuded  action,  which  f  rect 
the  pauneU  of  all  calumny.    There  can  be  m« 
numerable  instances  given  before  the  Uigh 
0>urt  of  Justiciary  in  criminal  mattirrs,  that 
where  there  are  several  coroplicet  indicted,  if 
any  of  them  have  groundt  of  eacalpatioiH 


nay 


Jbr  Piracy. 


A.  D.  -1T05. 


[Xfii 


-mhkkk  they  ean  prore  bj  oth^v  of  the  pannelt, 
their  triti  proceeds  first.  This  is  plaiuly  as- 
•erted  as  aDcontested  by  sir  Geoi^e  Mackenzie, 
in  lus  book  of  the  law  and  customs  of  Scotland, 
in  matters  criminal,  Tit.  Excul.  Par.  9,  nor 
does  be  make  any  distinction,  or  requires  that 
any  special  defence  should  be  condescended 
upon  for  purging  tocii  criminisy  the  fellow- 
criminals,  to  render  them  habUe  witnesses. 
The  rule  is  plain  in  the  prosecution  of  delicts, 
before  d? il  courts,  in  order  to  re]iair  daroages,^ 
that  if  more  persons  be  cited,  as  co-rei  ^usdem 
deliciiy  guilty  of  the  same  crime,  and  that  some 
of  them  are  necessarv  witnesses  for  proving 
the  defences  proponed  for  others  ;  the  proof 
must  first  proceed  against  these,  ^nd  so  it 
was  found  by  the  Lodls  of  Session  the  S4th  of 
February,  1669,  Mackartney  against  Irring, 
much  more  ought  it  to  be  in  criminal  cases,  as 
lately  in  the  case  of  Ross,  of  Auchnack>icfa, 
against  captain  Monro,  before  the  Lords  Jus-, 
tidary.  Nor  is  there  anv  incon?enience  from 
what  is^  alledged,  that  this*  should  tend  to  elide 
all  criminal  proceeding  against  complices,  and 
ooeasioo  the  len^ning  out  of  the  tnal,  to  pro- 
4peed  to  one  single  person  after  another; 
for  as  oo  time  is  to  be  grudged  in  the  enquiry 
of  such  matters,  which  concern  the  life  of 
man,  so  the  pannels  do  not  propone  this  pre- 
liminary defence  to  protract  or  delay  the  trial, 
and  therefore  are  satisfied,  that  not  only 
Reynolds,  but  their  other  socit,  companions, 
indicted,  who  are  likewise  cited  in  tbeir  excul- 
Mtion,  go  to  the  trial  at  one  and  the  same  time. 
The  captain,  and  other  pannels  with  him,  do 
pbunly  argue  thus ;  either  Reynolds,  and  the 
other  persons  cited  in  the  exculpation,  are  guilty 
or  not ;  if  they  be  guilty,  it  ought  to  be  found 
ao,  for  till  that  be,  they  are  presumed  innocent; 
if  not  guilty,  what  law  or  reason  b  there  to  pre- 
clude them  from  being  witnesses  for  the  cap- 
tain and  the  other  pannels  defence  f  or  what 
law  is  there  that  can  oblif^e  them  to  condescend 
upon,  and  propone  a  particular  defence  elideing 
the  libd,  when  the  libel  is  not  owneil  to  be  true, 
and  that  the  pannels  hare  all  denied  the  same  ? 
So  it  is  hoped  the  honourable  judges,  and  the 
Lords  Assiessors,  will  not  preclude  thehi  from 
the  ordinarv  privilege,  which,'  hitherto,  has  not 
been  denied  to  any  paimel. 

For  if  this  was  allowed,  a  violent  pursuer 
might  prevent  probation,  and  render  it  imprac- 
ticabki.  For,  suppose  one  man  kill  another  in 
self-defence,  two  gentlemen  walking  can  tes- 
tify this ;  but  to  prevent  the  probation  of  in- 
culpata  iutelof  unblameable  self-defence,  they 
are  dted  as  parties ;  and  they  can  prove  by 
other  two  persons,  at  a  greater  distance,  theur 
aZi^i,  being  elsewhere,  which  when  the  pursuer 
gets  notice  of,  they  are  made  parties  also ;  and 
80  in  infinitum,  So  that  the  said  violent  pur- 
auer  might  prevent  all  probation,  if  the  defender 
were  obliged  to  alled^  alibi^  being  elsewhere, 
|br  tha  witnesses  of  hia  exculpation* 


The  Peremptory  Difencis  proponed  for  the 
whole  Pannels  in  both  Libels,  as  totally 
exduding  the  same  as  IrreWvant,  are  as 
follows. 

That  the  libel  was  irrelevant,  as  being 
general  and  indefinite,  not  condescending  upoa 
the  name,  designation,  or  any  other  sign  or 
evidence,  by  which  the  ship  alledged  to  be 
seized  might  be  particularly  distinguished,  nor 
yet  the  persons  names  alledged  to  be  murdered, 
or  to  whom  the  ship  and  goods  robbed  did 
belong ;  which  seemed  t6  be  absolutely  neces- 
sary in  all  such  criminal  indictments,  not  only 
as  a  requisite  in  form,  but  in  equity  and  rte- 
son ;  without  which,  persons  acciised  should 
be  in  great  hazard  from  general  and  indefinitb 
libels,  and  precluded  from  their  means  of 
defence,  which  otherways  are  obvious,  when 
the  accusation  is  certain,  spedal,  and  pointed. 

It  was  answered  by  the  pursuer.  That  he 
had  libelled  as  definitely  and  closely,  as  the 
thing  would  allow ;  for  it  being  libelled,  that 
the  pannels  did,  without  any  lawful  cause  of 
warrant,  attack  a  ship,  sailed  by  her  own  crew, 
and  having  her  own  cargo  aboard,  and  that 
they  over-mdstered  the  ship,  in  a  hostile  man- 
ner, and  robbed  the  goods :  these  were  certain 
crimes  manifest  in  themselves,  and  if  the  pan* 
nels  acted  them  in  such  a  manner,  as  to  destroy 
the  ship  and  the  men,  and  embezzled  the  cargo, 
so  as  no  further  knowledge  could  be  had  there- 
of; it  was  only  an  aggravation  of  the  criooie, 
and  could  not  hinder  the  accusation  to  proceed  ; 
nor  was  any  condescendance  here  necessary 
for  exculpation ;  f«>r  of  whate>er  designation 
the  ship  was,  and  whatever  the  men  and  goods 
were,  yet  the  crime  was  still  the  same ;  and 
that  it  was  known  in  our  practice,  robberica 
and  depredations  are  sustained,  albeit  neither 
the  quality  of  the  goods  nor  owners  be  con- 
descended upon ;  and  in  effpct,  the  |)annela' 
defence  of  indefiuitnesa  is  such,  that  if  in  tha 
road  of  Leith,  before  bundredH  ot  spectators, 
one  ship  should  invade  another,  destroy  her 
men,  seize  her  goods,  and  sink  the  vessel, 
whereby  none  of  all  these  could  be  condescended 
upon,  there  could  be  no  criminal  libel  upon  it, 
because  of  the  defence  of  iudefiuitness ;  which 
were  most  absurd. 

It  was  replied  for  the  pannels,  That  what 
was  said,  did  not  take  off  tne  objection  of  the 
indefinitness  of  the  libel,  which  by  our  form 
and  law  can  be  the  ground  of  no  criminal  ac? 
cusation ;  for  in  all  such  procedures,  '  debet 
*  constare  de  torpore  delicti,'  the  visible  effe^ 
or  matter  of  the  crime  ought  to  appear  ;  that 
is,  that  such  a  ship  is  taken  by  piracy,  such 
men  murdered,  and  the  like.  It  is  inconsistent 
with  the  nature  of  a  criminal  accusation,  ihit 
men  should  be  alleged  to  be  murdered,  ships 
seized,  and  these  not  condescended  upon,  and 
by  our  constant  practice  it  is  so  required :  ner 
can  it  be  instanced,  that  ever  any  soch  iudefinit 
hbd  was  sustained.  There  are  no  qiie»tiona 
whatsoever  that  are  more  nice  than  these  con« 
ocraing  the  lilRi  of  OMMi,  ind  theffcfbra  tha  £ng- 
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IkhnMD  Coke,  7  Rep.  Galrin's  Ciie,.obwnret, 
tliai  ID  tiidictiiieot  shoaM  be  iimmI  carioutlj 
and  oettunly  penned ;  tnd  the  OM  Books  of 
the  If ajetty,  require!  w? erml  thingi  to  be  ipe- 
eitlly  ezprened,  ai  the  name  or  the  parlies, 
day,  year,  place,  cause  of  compbint,  and  da- 
na^;  and  as  it  u  necessary  in  form,  so  this 
Ibnn  has  been  founded  upon  just  reason,  tor 
otherways  these  inoon? eoiencies  should  plainly 
Ibllow  from  general  and  indefinit  libels. 

Fifsti   A  perK>n  indefinitly  accused  of  a 
crime,,  as  for  eiample  of  murder,  without  ex- 
pressing the  person  alleged  to  be  murdered,  can 
BOf  cr  w  safe  from  an  absolutiou  or  acquitments 
in  courts ;  lor  how  can  he  oppooe  his  sentence 
absol?iture  to  a  sjiecial  accusation  that  after* 
wards  may  be  raised,  seeing  lie  cannot  make 
the  one  meet  the  other.    And  if  captain  Green, 
and  the  other  pannels,  shall  be  now  assoilzied, 
this  should  not  be  a  good  defence  to  them,  nei- 
ther in  Scotland  nor  England,  if  they  iliould 
be  afterwards  criminally  jpursued,  for  attacking 
a  ship,  and  murdering  or  men,  spedally  o(in- 
descended  upon,  because  it  is  not  clear,  that 
the  present  indictment,  as  drawn,  did  concern 
these  spedsl  accusations;  and  therefore  accu- 
sations of  that  nature  should  be  so  special,  as 
that  afterwards  the  accused  be  not  brofught  to 
any  further  disturbance.    S.  The  reason  why 
such  accusations  shoukl  be  special  and  definit, 
is,  that  the  pannels  be  not  precluded  from  the 
obrious  defences,  that  tend  to  elide  the  libel ; 
as  here  in  this  case,  if  the  libel  were  special  and 
circumstantiate,  and  some  desij^ation  given  of 
the  ship  and  crew,  it  might  be  m  their  power  to 
prore  the  obrious  ilefence,  that  such  a  ship 
was,  at  the  time  libelled,  in  such  anoth«>  part 
of  the  world  ;  that  such  a  ship  was  either  cast 
away  by  storm,  or  taken  by  pirates  in  sudi  a 
phu^e ;  or  that  the  ship  is  yet  extant,  and  the 
crew  alive :  from  all  which,  the  pannels  are 
precluded  by  a  general  and  indefinit  libel ;  and 
therefore  law  has  fixrd  the  forms  in  theise 
cases,  that  such  accusations  be  not  vagrant  and 
loose. 

It  win  not  be  denied,  but  that  the  time  and 
place  must  be  expressed :  the  same  parity  of 
reason  obliges  to  a  special  condescendance  of 
liie  party  injured,  damage  sustained,  as  relating 
to  such  particular  persons.  And  the  above- 
dtad  nr  George  Mackenzie,  in  bis  title  of  li- 
lieb,  and  the  forms  tiMreof,  does  set  down,  that 
if  the  defender  crave  the  pursuer  to  express  the 
day,  because  he  offers  to  prove  o/iji,  being 
cklewbere;  then  the  judge  should  force  the 
pursuer  to  express  the  day,  or  else  the  defender 
would  be  precluded  from  proving  hia  innocence. 
The  same  reason  is,  tnat  the  pursuer  here 
iboukl  be  particular,  as  lo  the  ship  alleged  to 
Vt  seixed,  ace.  because  the  pannel  might  ofler 
to  prove  tliat  that  ship  was  alibi^  elsewhere,  at 
the  time :  and  many  more  defences  arise  from 
Hie  ceodeicendiiy  upon  the  corpus  tUlicti^  the 
vWUe  eibel  of  the  crime,  than  from  the  or- 
of  cither  time  or  place.  And  this  is 
down  coodilkMiallv^  that  these  are  not 
mi^flf  A  eripHBal  mdietmeiit }  except 


first  the  aceuaed  propoiie  their  d^enoe,  terhi 
Ermiia^  alibi^  for  instance,  dsawhere:  but  it  ia 
laid  down  aa  a  rule,  that  these  are  the  re<itti* 
sites  of  all  criminal  libels;  and  the  reason  given 
is,  that  the  pannels  be  not  precluded  from  their 
defences:  so  that  it  is  not  more  noticed,  whe- 
ther in  this  or  that  particular  case  thn  defect 
is  pr^udidal,  because  necessity  has  first  in- 
duced the  form  ;  and  then  this  form  turns  to 
be  a  law  in  all  such  cases.  And  the  forecited 
sir  George  Mackenzie,  in  the  sameparagranhy 
thinks  it  so  far  a  requisite  of  a  criminal  libel 
that  the  crime  should  be  particuUr  subsumed, 
that  he  brings  it  as  an  argument  why  it  should 
be  so,  that  it  is  decfaured  by  the  148th  act,  paiU 
12,  king  James  6.  That  a  libd  bearing  com- 
mon regreting,  or  forestalling,  in  the  general, 
shall  be  relevant,  without  condescending  on  tha 
time  nr  way  of  committing  the  same ;  and 
therefore  concludes,  that  seeing  this  was  an  act 
dispensiiy  with  the  regular  way ;  *  exoeptio 
<  firmat  rq^ulsm  in  non  exceptis,'^an  exoeptioa 
confirms  the  rule  in  things  not  excepted.  And 
hence  it  is  not  agood  argument,  that  the  pur- 
suer has  libelled  as  definitely  and  closely  as  ha 
could  in  the  present  matter:  for  better  an  in- 
convenience  should  be  suffered  m  a  particular 
case,  than  that  a  dangerous  preparative  be  kid 
down,  of  admitting  indefinite  and  general  cri- 
minal libels,  whenAiy  poor  pannels  may  be  pre- 
cluded from  their  means  of^ defence.  And  this 
will  serve  to  obviate  the  argument  drawn  firom 
a  very  iofeazible  chance,  supposed  to  fall  out 
in  the  road  of  Leith  ;  which  as  proponed,  wiU 
likewise  be  otherwise  cireumstantiate  as  to  a 
positive  probation,  and  not  founded  upon  con- 
jectures and  presumptions,  as  this  case  is. 

Nor  can  the  Fiscal  altogether  excuite  his  in- 
definite libd,  seeing  the  means  was  not  want- 
ing of  his  coming  to  the  knowledge  of  tha 
riup,  if  it  be  true  what  is  libelled ;  seeing  tha 
ship  was  not  sunk,  but  sold  to  a  particular  per- 
son ;  and  by  some  evidence  of  the  ship,  the 
crew  might  likewise  have  been  known. 

3.  As  Uw  and  form  require  such  libels  to  ba 
definite  and  special,  so  more  especially  in  thia 
case ;  because  captain  Green  was  clothed  with 
a  commission  under  the  broad  seal  of  England, 
which  empowered  him  to  act  in  hostility 
against  all  iiirates:  and  therefore  a  general  and 
indefinite  libel,  upon  attacking  and  seising  a 
ship  in  his  esse,  would  seem  very  imjmiper: 
for  the  presumption  must  roiu  in  his  favours, 
that  if  any  scU  of  hostility'  were  done  by  him^ 
they  must  be  presumed  m  prosecution  of  hia 
commission.  This  is  not  pleaded  as  a  seoarata 
defence  to  elide  the  libel;  nor  is  it  pleaded  to 
have  given  him  full  liberty  to  have  ranged 
imoune^  with  impunity,  but  as  a  speciality  in 
tbia  case ;  that  as  it  is  a  defect  in  all  criminal 
libels  to  be  general  and  indefinite,  so  mudi 
more  m  this  libel,  he  being  clothed  with  a 
commission,  and  having  power  to  assail.  And 
therefore  the  presumption  runs  in  bis  favoura  s 
except  the  particular  ship  were  coodescendefl 

r,  known  to  be  a  merchant  and  tradiiy 
and  cooaequcntly  be  out  of  his  duty  ia 
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iltackiiig  the  tame.  And  therefore  itMfri« 
Yolous  to  object,  that  the  commission  oblig^ 
him  to  keep  a  particular  journal  of  whatsoe? er 
Teasel  he  should  attack  bostileljr ;  seeing  the 
attacking  of  any  vessel  vhat8oe?er  is  denied, 
that  the  argument  from  the  commission  only 
preased  to  this  end,  that  no  indefinite  libel  of 
attacking  ships,  is  rdcvant  a^inst  a  person 
dothed  with  a  power  to  attack  m  certain  cases ; 
and  which  the  accuser  was  so  far  convinced  of, 
that  fbr  supplying  that  defect  in  his  libel,  he 
hi  his  pleading  and  information,  is  pleased  to 
coadeacend  upon  this  special  aualification, 
and  mark  of  the  ship  attacked,  that  she  was 
a  free  ship }  which  therefore  he  ia  obliged  to 
pffore. 

The  pursuer  was  at  the  pains  to  defend  his 
libela  Inmi  an  objection,  as  if  the^  had  wanted 
lime  and  place.  The  pannels  did  indeed  con- 
join this  with  the  other;  that  as  the  determin- 
ing the  time  and  place  seem  to  he  absolutely 
nqoisite ;  so  likewise  the  condescendanoe  unon 
the  paiticnlar  names,  and  designations  ofllhe 
■bip  aad  person,  both  being  equally  and  ne* 
eaaaarity  required,  that  pannels  be  not  pre- 
«laded  ffom  their  just  defences.  And  the 
time  libelled  comprenending[  the  space  of  four 
months,  being  too  inde6nite;  it  is  likewise 
reasonable  in  such  a  case,  that  the  accuser 
■honid  be  more  special;  which  the  pannels 
hambly  remit  to  the  honourable  admirals,  and 
knrda  assessors. 

The  second  peremptory  defence  proponed 
fa  the  pannels  was,  that  this  being  a  libel 
fbimded  upon  several  qualifications  and  pre- 
sumptions, the  same  was  no  way  relevant,  to 
infer  the  conclusion  of  the  libel.  A  proof  of 
crimes  from  presumptions,  is  very  hazardous : 
and  hence  it  is,  that  some  foreign  nations  do 
DOl  condemn  to  death  upon  *  indicia,'  tokens, 
but  make  them  only  ground  to  put  to  the  ques- 
tion. And  many  law  vers  are  of  opinion,  that 
the  ordinary  pain  of  death  is  not  to  be  inflicted 
open  n  proof  arising  from  *  indicia,'  tokens, 
tboo^  never  so  pregnant.  Of  this  opinion  is 
Pbnmiacins,  a  great  criminalist,  and  many 
others;  and  so  is  Brunemanus,  adL.  ult.  Cod. 
dePkub. 

But  in  the  next  place,  whatever  the  diver- 
aliei  of  opinions  and  practices  of  nations  may 
be  in  this  point,  yet  it  is  certain,  where  *  in  • 
*  diem,'  tokens,  are  taken  as  a  proof,  in  order 
to  pmibhment  by  death,  they  must  be  such  as 
•aoont  to  a  full  proof,  and  leave  no  room  for 
any  nemple  or  doubt.  This  cannot  be  better 
expreaseo,  than  in  the  words  of  that  eroellent 
canathotioo  of  Theodosius  the  emperor,  L.  ult. 
Cod.  de  Prob.  "  Sciant  cuncti  accusatores  eam 
M  rem  deferre  in  publicam  notitiam  debere, 
4|nsa  raunita  sibi  idoneis  testibus,  vel  instrncta 
nperlissimiB  documcntis,  vel  indidis  ad  pro- 
bttionem  indubitatis,  et  luce  clarioribus  expe- 
diM :.  Let  all  pursuers  take  notice,  that  when 
they  bring  a  matter  into  public  judgment,  it 
m^t  to  oe  supported  by  proper  witnesses,  or 
fkin  praoA,  or  undoubted  signs  and  tokens,  aa 
4Mr  ai  tbi  wm  at  nooo."    4od  it  will  pUunly 


appear  from  the  libel,  that  the  oualificatiena 
therein  narrated,  are  not  sucn  *  indicia,* 
tokens,  as  that  excellent  constitution  requires  ; 

*  indubitata,'  undoubted,  *  apertissima  luce  da^ 

*  riora,'  most  evident,  clearer  than  aunsbine. 
There  must  always  difierence  be  made:  soma 
have  a  probable  shew,  and  incline  tbe  mind  of 
the  judge ;  and  yet  cannot  fp>  tlie  length  of  a 
full  proof.  L.  5,  in  Priiidpio  Pand.  de  Poenis 
— -**  Scd  nee  de  suspicionibus  debere  aliquem 
damnare ;  satins  enim  est  impunitum  rdinqui 
facinus  nocentis,  quam  innocentem  damnari :" 
Nor  ought  any  man  to  be  condemned  upon 
suspicion ;  for  it  is  better  that  a  guilty  man 
pass  unpunished,  than  that  an  innocent  man 
shouki  be  condemned.  *  Indicia  et  prssomp- 

*  tiones,'  tokens  and  presumptions,  have  much 
easier  place,  where  <  constat  de  corpora  de- 
'  licti,'  where  the  subject  of  the  crime  ia 
visible;  beDsusethis  helps  losustam  thejMra- 
sunaption,  and  gives  indeed  the  *  indicia.' 
tokens,  their  just  weight.  But  these,  in  sudi 
a  case  as  this,  '  ubi  non  constat  de  coqKMre  de- 
licti,' where  the  subject  of  the  crime  is  not 
certain,  are  hardly  recdvable,  aeeing  they 
want  to  be  applied  to  a  particular  crime. 

This  so  necessary  a  qualification  of  a  cri- 
minal libel,  '  ut  constet  de  oorpore  delicti,' 
that  the  subject  of  the  crime  should  be  vidble, 
tbe  pursuer  endeavoured  to  evade,  by  distin» 
guishing  betwixt  crimes  that  are  ^cumefiecto 

*  permanente,'  have  permanent  effecta,  and 
such  as  have  no  permanent  effects.  In  tha 
first,  the  *  corpus  delicti,'  visible  effect  of  tha 
crime,  was  necessary,  not  in  the  latter ;  and 
therefore  subsumes  that  in  the  cases  libielled, 
there  could  be  no  permanent  effects ;  becauae 
all  are  libdled  to  be  destroyed,  and  put  out  of 
reach :  but  plainly  this  distinction  is  against 
the  pursuer;  because  certainly  piracy,  rob* 
bery,  and  murder,  are  such  crimes  as  have 
permanent  effects. 

By  the  '  corpus  delicti,'  sulgect  of  the 
crime,  is  not  meant,  that  the  auligect  of  tha 
crime  must  be  so  extent,  as  to  fall  under  the 
senses ;  but  that  tlie  loss  sustained  is  fdt  and 
known.  As  for  example:  in  the  crime  of 
murder,  though  the  body  cannot  be  reached, 
yet  the  particular  k)ss  is  known:  it  is  noto- 
rious the  qneen  wants  a  subject ;  friends  want 
a  relation,  whom  they  can  point  out :  in  piracy 
and  robbery,  merclianta  want  their  ahips  and 
ffoods :  so  that  the  loss  is  felt  and  known, 
though  (de  facto)  the  subject  cannot  be  pointed 
out.  Y/  hereas  in  this  case,  no  such  particular 
evidences  can  be  g^iven :  none  can  oomphun  of 
any  particular  loss,  dther  queen  or  subject. 
And  this  is  the  true  meaning  oif  what  is '  corpui 

*  delicti,'  a  subject  of  the  crime.  And  what- 
ever be  the  imp4»rt  of  the  objection  against  the 
libel,  yet  it  is  certain,  to  alledge  quatificationa 
as  the  proof  of  a  crime,  *  ubi  non  constat  de 
*corpore  delicti,'  where  tlie  subject  of  tbe 
crime  does  uot  appear,  ia  most  incongruous. 
And  granting,  as  the  pursuer  does  further  con- 
tend, that  he  has  libdled  a  '  corpus  ddicti,'  a 
aubiect  of  the  crime  j  in  so  far  as  he  hu  Ubdlei 
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a  oimiaal  ftct,  and  deed  of  pinicj,  robbery 
tod  murder;  which  itiU  beingf  general,  is  not 
thil  '  oorpiit  delicti,*  lulgectoftbe  crime,  that 
law  reauirei.  Yet  it  was  nefer  heard,  nor  ceo 
there  be  iny  lawyer  whataomefer  adduced, 
that  0WD8  the  '  corpoa  delicti,'  subject  of  the 
crime,  can  be  made  out  of  prenumptioDs  and 
qoaliftcations.  When  once  it  is  known  that  a 
crime  is  committed,  it  may  be  owned  that 

*  indicia  indubiuta,*  ludoabted  tokens,  such  as 
law  requires,  may  be  a  pvNind  to  fix  the  guilt 
upon  particular  persons;  because  there  the 
certainty  of  a  crime  committed,  does  n«t(a- 
ttrely  inlbrce  and  give  weight  to  the  presump- 
tKNis  adduced :  but  wben  it  is  not  known  that 
a  crime  is  committed,  and  that  this  b  irst  to 
be  made  out ;  it  is  positively  contended,  this 
cannot  be  but  by  a  positife  probation  of  con- 
curring habile  witnesses:  for  nresumptioos 
may  be  apt  to  fix  a  guilt,  *  quando  consut  de 

*  corpora  delicti,*  when  the  subject  of  the 
crime  appears,  or  that  the  fact  was  done,  but 
not  before* 

In  the  third  place,  the  presumptions  libelled 
are  very  far  from  being  of  that  nature,  as  to 
be  condttdinff  to  a  con? idion ;  and  of  that 
certainty  ana  clearness  as  law  rcouires.  All 
prulMtioQS  in  criminal  cases  should  be  infallible 
and  certain ;  and  if  titere  be  any  meaning  put 
upon  presumptions  founded  upon  tor  proving  a 
crime,  other  tnan  to  infer  a  crime ;  that  is  to  be 
laid  hold  upon,  acotirdinjf  to  the  manifest  prin- 
ciples of  law  and  humanity. 

Now  the  qualifications  libelled,  are  either 
tnch  as  not  only  can  bear  an  obvious  sense, 
difH^nt  from  what  b  imposed,  but  even  a 
probable  one;  or  are  such  as  are  vagrant  ez- 
piesiions  and  hear -says,  importing  little  or 
iiothing,  and  cannot  be  applied  to  the  crimes 
libelled. 

1.  The  chirorgcon  hb  having  heard  shoot- 
ing at  a  distance,  while  in  the  mean  time  he 
saw  iM>  enga^|;ement ;  can  easily  be  applied 
either  to  shooting  firom  other  ships,  or  shooting 
upon  nlutation,  &c. 

S.  That  he  did  see  the  Worcester  riding  in 
her  birth,  and  another  ship  (as  it  were)  towed 
to  her  stem.  1.  It  b  only  conjecture  being  at 
such  a  distance.  8.  It  b  improbable,  because 
it  b  not  the  ordinary  way ;  and  hasards  the 
diip  falling  foul  of  one  another,  in  such  com- 
mon roada ;  which  might  be  a  ^ppouod  to  the 
chirurgeon's  mistake  at  such  a  distance. 

3.  That  he  did  see  the  goods  lying  lum- 
bered upon  the  deck  when  he  came  aboard.  1. 
It  b  usual  in  coast-trading,  that  the  goods  are 
brought  by  sloops,  and  ao  bid  upon  the  deck 
till  they  be  stowed.  S.  Thb  might  be  occa- 
sioned by  the  ship's  drawing  water.  And  to 
what  concerns  the  word  busking,  and  bringing 
water  from  the  shore,  it  b  taken  notice  of  in 
the  exculpation. 

4.  That  when  the  doctor  enquired  what  was 
the  occasion  of  the  goods  lyiug  in  confiisioo, 
captain  Madder  should  have  answered,  '*  Damn 
Tou,  &c."  might  jirOceed  from  the  said  captain 

iladder'g  bmng  lo  a  passion^  and  coacmcd 
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for  the  goods  being  damaged,  and  atarpaulingi 
temper,  very  usual  among  seamen. 

5.  That  the  chiruigeon  did  dress  two 
wounded  men;  first,  one  is  dead,  another  b 
not  named  in  the  libd  ;  and  the  black,  aa  the 
two  other  also,  might  have  got  their  wounds 
by  fighting  among  themselves,  which  b  not 
unusual ;  and  the  rather,  tliat  tliey  appeared 
unwilling  to  tell  the  ohirurge«in,  of  purpose  to 
conceal  their  quarrel  from  the  captain. 

6.  As  to  what  b  alledged  to  have  occurred 
betwixt  the  doctor  and  the  lingubter,  first,  It 
is  only  hear-say;  in  the  secomi  place,  there 
might  be  a  ship  soU  to  Cage  C'ominudo,  but 
not  taken  by  captain  Green,  and  it  b  impro- 
bable he  would  have  bought  any  ship  taken  by 
piracy  upon  that  coast. 

7.  What  b  libeUed  about  Reynolds  and  hb 
sister,  their  missive  letters,  is  far  from  being 
any  ouaiifiGation :  for,  first,  Reynolds's  letter 
b  only  a  double.  It  b  strained  to  put  such 
a  gloss  upon  the  expression  *  baselj^  con- 
fess' to  imply  a  guilt,  and  a  guilt  coniesaed ; 
seeing  the  words  may  easily  bear  the  meaning 
of  a  false  accusation,  and  b  explained  by  a  sub- 
sequent expression,  that  he  would  rather  db 
innocent,  than  accuse  any  man  fably ;  and  in 
the  beginning  of  the  letter,  decbres,  he  knew 
nothing  of  the  matter. 

8.  nhat  rebtes  to  Haines  his  intercourtt 
with  Anna  Seaton,  and  others,  are  nothing  but 
general  and  anibiguouK  expressions,  from  which 
notbinijf  can  be  gathered  of  the  crimes  libelled, 
and  inters  no  more,  than  that  he  was  using 
some  stratagems  to  gain  his  mistress. 

-  And  as  to  the  expression  of  the  wickedness 
committed  aboard  their  ship,  it  may  easily  re- 
jate  to  other  crimes,  which  arc  but  too  firequcnt 
in  such  voyages ;  as  also,  as  to  what  was  done 
aboard  afler  the  ship  was  in  the  haibour :  and 
as  to  the  libelled  expression  used  by  Haines 
against  captain  Madder,  as  the  same  is  general 
and  indefinite,  reUtiiig  to  no  particular  crime^ 
so  thb  might  arise  from  some  jiarticular  pique 
and  prejudice  against  capuin  Madder :  as  to 
what  follows  anent  the  condition  of  the  cargo, 
when  the  committee  of  the  council  unloaSei 
the  ship,  it  b  sufficiently  taken  off  in  the  ex- 
culpation. 

Lastly,    As  to  what  b  libelled  anent  the 
African  Company's  seal :    First,  It  will  not  be 
pretended,  that  the  Company  were  in  nse  to 
give    their  seal    to    any    ship   whatsoaievfr     I 
trading  by  their  commission.     2.  If  any  had 
casually  gotteu  the  seal,  there  are  an  hundrsl     , 
wa^'s  whereby  the  same  might  have  cornels 
the  Worcester's  crew  without  piracy.    And  1.     i 
Tiie  seal  found  aboard,  and  which  is  Ij'ing  b     I 
the  clerk's  hand,  which  has  a  ship  for  its  crest, 
might  have  given  occasion  to  thb  inbtake. 

It  beincT  pudn,  that  the  <|ualifications  libeUed, 
are  not  of  that  import  to  ^ive  a  full  conviction ; 
the  pursuer  s  ar^rumcnt  adduced  frohi  the  end 
of  probation,  which  b  to  find  out  the  guilt,  and 
convince  of  ihe  truth,  may  be  pbinly  taken  off; 
that  there  b  no  such  convincing  proof,  as  can 
fully  and  ccrtaioly  dctennioe  any  judge,  bul| 
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at  most  resolret  in  a  coDjectural  proof,  never 
to  be  admitted  to  take  away  tbe  life  of  man. 
^  The  punnier  allows,  that  if  every  one  of  the 
circumstances  shoald  be  taken  separately,  they 
would  not  be  sufficient ;  but  being  taken  jointly, 
and  accordinii^  to  tlie  series  of  the  things,  they 
amonnt  to  a  full  proof  and  conviction ;  and  this 
is  the  nature  of  all  cumulative    probation  ; 
which  is  not  to  be  disjoined,  *  Qus  non  pro- 
pnnt  sini^ula  multajuyant:'  the  pursuer  does 
likewise  adduce  arguments  and  authorities  for 
«  cumulative   probadon  to  be  of  this  nature, 
that  there  needs  not  two  concurrinsr  witnesses 
for  every  circumstance.     In  answer  to  which 
the  punnets  do  still  plead,  there  is  a  great  dif- 
ference to  be  made  betwisct  cases  wnere  pre- 
▼iously,  '  constat  de  corpore  delicti,'  the  sub- 
ject of  the  crime  appears,  and  that  presump- 
tions   are    only    fixed  U|>on  to  find    out    the 
g'uilty ;  and  these  cases,  where  in  general  a 
crime  is  lilielled,  although  presumptions  may 
be  admitted  in  the  first  yet  never  in  the  other, 
as  is  already  observed.     2.  In  all  cases  pre- 
sumptions must  be  such  as  leave  no  room  to 
doubt,  and  must  not  «inly  have  a  probability 
with  them,  but  a  concluding  certainty,  which 
does  not  i^ive  ground  to  suspicion,  but  plainly 
and  firmly  convinces ;  which  certainly  cannot 
be  inferred  from  the  qualifications  hbelled ;  all 
which  either  can  hear  a  different  constniction, 
or  are  such  vaj^rant  hear -says,  and  indefinite 
expressions,  as  amount  to  no  certain  and  special 
crime.    S.  Such  presumptions  cannot  he  con- 
joined, which  particularly  taken,  are  either  of 
small  weight  or  amount  to  very  little,  or  that 
they  can  probably  bear  anotlier  sense    and 
meaning,  as  has  been  demonstrated.    And,  4. 
A%  to  tbe  conjunction  of  a  cumulative  proba- 
tion, there  is  a  difference  to  be  made  betwixt 
crimes  that  are  continued,  and  where  the  proof 
ysay  be  had  from  the  reiteration  of  the  acts, 
and  those  other  crimes  which  consist  only  in 
lact  or  deed. 

In  the  first  a  cumulative  probation  may  be 
admitted  ;  as  in  a  libel  of  bribery,  one  witness 
may  be  admitted  for  one  fact,  another  for  ano- 
ther, and  so  a  third  which  roa^r  oomoin,  al- 
though there  be  not  two  concurring  for  every 
particular  fact,  if  there  be  other  concurring 
evidences  and  arguments :  but  where  there  is 
•ne  positive  fact  libelled,  this  does  not  so  easily 
admit  of  a  cumulative  probation,  especially 
which  is  always  to  be  taken  along,  where  the 
faime  is  not  specified  and  determined,  as  in  this 
case,  and  that  the  *  ipsum  corpus  delicti,'  the 
object  of  the  crime  itself,  is  still  to  be  made 
out :  so  that  the  texts  of  the  law,  and  authori- 
ties made  use  of  by  tbe  pursuer,  may  be  easily 
cleared,  that  either  they  relate  to  civd  cases,  as 
1.  3,  par.  2,  digest  de  Testibus,  where  there 
must  be  a  preference  of  a  civil  right  of  the 
one  to  the  other :  or  if  the  texti  and  authorities 
Rlate  to  crime,  the  *  indicia,'  tokens,  allowed 
by  them,  must  be  '  indubitata  et  luce  clariora' 
undoubted,  and  clearer  than  sunshine;  and 
ore-supposes  a  crime  committed, '  et  corpus  de- 
fioti,'  tne  subject  of  tbti  aiae,  and  tends  only 
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to  fix  the  ([utit.  And  it  is  positively  denied, 
that  there  is  any  law,  or  lawyers,  allowing  any 
cumulative  probation  to  prove  a  crime  in  gene- 
ral, '  ubi  non  constat  de  corpore  delicti,'  whcr« 
the  subject  of  die  crime  does  not  appear ;  and 
this  is  a  spccialitv  in  the  case  of  the  present 
pannels;  and  the  honourable  Judges,  and  Lords 
Assessors,  are  earnestly  intreatcd  to  consider 
it;  which  does  really  distinguish  theni  from 
the  other  case  mentioned  by  lawyrrs ;  all 
which  relates  to  delicts  actually  committed, 
and  that  the  presumptions  deduced,  tend  only 
to  ^x  the  guilt ;  but  when  a  crime  is  alleti^ed  in 
general  to  be  committed,  and  no  special  coo- 
descendance  upon  what  subject,  upon  whom, 
and  against  whom,  presumptiuus  tliere  aro 
not  sufficient,  without  concurring  habile  testi- 
monies ;  even  supposing  such  a  general  inde- 
finit  libel  could  be  relevant,  against  which 
there  are  abundance  of  arguments  already 
given;  for  unless  a  fact  be  proved,  even  con- 
fession is  not  sufficient  to  fix  a  guilt,  as  must  be 
acknowledged  bv  all ;  much  leas  presumption«» 
except  tlie  fact  be  once  known. 

The  grounds  of  Inculpation, 

As  the  pannebi  are  confident,  the  Lords 
Judges  will  not  find  the  libels  so  general  and 
so  qualified,  relevant  to  infer  the  pains  of  death  ; 
so  for  further  clearing  their  innocence,  they 
ofier  the  grounds  of  exculpation  following, 
which  are  either  instantly  instructed,  or  offered 
to  be  proved. 

And  this  may  be  laid  down,  which  cannot  be 
denied,  that  *  presumptio  non  delicti  excludit 
presumptionis  delicti,'  the  presumption  of  a 
criiue  not  committoil  excludes  the  presumption 
of  a  crime ;  to  which  purpose.  Carps.  Part  3, 
Q.  1S3,  Num.  69, and  in  the  same  pkce,  'in 
'  dubio  semper  in  mitiorem  partem  est  presu- 
*  mend  urn.'  In  a  doubtful  case  we  must  always 
take  the  more  charitable  side ;  where  he  cites 
multitudes  of  lawyers. 

1.  There  is  no  reason  to  suspect  the  pannels 
of  the  crimes  libelled,  being  persons  of  entint 
fame,  without  any  imputation  as  to  their  ante- 
cedent life. 

2.  That  they  were  under  a  charter-party, 
commissioned  to  a  trading  voyage,  and  insu- 
rance maile  upon  ship  and  cargo,  which  does 
remove  all  suspicion  of  piracy,  seeing  such 
do  ordinarily  associate,  and  out-rig  themselves 
for  that  end. 

3.  A  strong  argument  of  the  pannels  inno- 
cence as  to  piracy,  is,  that  they  were  upon 
their  voyage  homeward,  to  make  account  to 
their  fraugbters  and  owners  of  their  outward 
cargo  and  returns ;  of  all  which  they  havo 
exact  journals  and  accompts,  and  upon  their 
coming  to  Frazcuburgh  gave  advice  to  their 
owners  of  their  arrival,  ^vhich  was  inverted  in 
the  public  prints  from  London,  as  is  usual,  and 
likewise  sent  a  packet  over  land  from  Fr.i/en- 
burgh  to  the  African  cou)|»any  in  ScotJand,  from 
Mr.  luocs,  their  correspondent  in  the  East 
Indies,  wliich  is  not  to  be  siipitoscd  a  pirate 
would  be  intrusted  with  :  whsrsas,  when  sooh 

4L 


1151] 


4  ANNE. 


Trial  of  Captain  Green  and  kit  CrevCf 


[1252 


torn  pirttct,  it  it  usually  for  their  own  profit. 
Ami  so  not  ooly  rob  otbert,  bnt  begin  first  with 
their  owners,  mod  tre  not  found  to  return  to 
■lake  any  such  acconnts ;  which  is  a  strong[er 
proof  of  the  pannels  innocence,  than  any  cir- 
cumstance libelled  to  the  contrary. 

4.  Menocheus  de  Presumptiooibus,  lib.  5, 
Prta.  59,  treating^  of  the  presumptions  of  inno- 
canee,  lays  doi»n  two  very  pregnant  First, 
thatif  the  guilty  person  could  fl«'e  and  did  not, 
that  very  prMumption  washes  *w>y  the  guilt ; 
and  gires  account  of  a  case  out  of  Lucian  de 
Amidtia,  that  Antiphitus  and  Demetrius  being 
gccused  of  sacrilege,  were  dismissed  by  the 
frstor,  because  wlieu  they  could  hate  flod, 
they  did  not.  A  second,  when  the  accused 
|Mrty  offers  himself  to  the  judge,  it  is  a  strong 
presumption  of  his  innocence,  since  the  tnno- 
cent  fear  nothing,  and  the  guilty  have  always 
the  punishment  before  tlieir  eyes :  both  thtse 
favour  the  present  pannehi;  for  the  ruoKNir 
was  spread,  and  came  to  their  ears  some  weeks 
before  they  were  imprisoned,  and  yet  none  of 
them  oflTefed  to  flee ;  and  one  Ballantine,  be- 
ing at  full  liberty  amongst  his  friends  the  time 
of  the  incarceration  of  the  rest,  did  of  his  owu 
tocord  offer  himself  to  prison. 

5.  That  the  alleged  confession  made  by  the 
^irurgeon  must  certainly  labour  under  some 
mistake,  becaiuie,  although  he  roentioiis  the  at- 
tack to  hare  been  at  Calecut,  and  that  he  heard 
the  ship  was  sold  at  Reilon,  which  are  at  least 
60  leagues  distant :  and  although  he  was  aboard 
all  the  time,  yet  he  makes  no  mention  how  the 
ship  was  brought  along,  or  any  thing  relating 
toft 

6.  It  is  offered  to  be  proreo,  that  the  hkA 
who  is  alleged  to  be  wounded  in  the  actioii, 
was  not  aboard  48  hours  before  the  Worcester 
sailed  from  the  coast  of  Malabar.  And  further, 
that  the  Mack  declared  when  be  came  aboard, 
that  he  got  the  wound  in  his  arm  by  the  bite  of 
a  snake.  And  further  it  can  be  instructed  by 
cbimrgeons,  that  the  wound,  as  it  weU  appears, 
is  more  probable  to  hare  been  got  that  way 
than  by  gun-shot. 

7.  Whereas  it  is  libelled,  That  the  ship  was 
attacked  by  the  Worcester's  sloop  upon  the 
•ne  side,  and  her  coming  up  upon  the  other : 

It  is  impossible  a  piracy  of  tnat  nature  could 
hare  been  committed  upon  the  coast  of  Mala- 
bar, and  not  certainly  Icnotrn  in  England  long 
before  the  arriral  of  the  ship,  such  is  the  exact 
correspondence,  especially  as  to  such  matters ; 
nor  could  the  captain  either  have  traded  upon 
the  coast,  or  been  recei? ed  by  the  factories  and 
gorernors  there,  if  he  had  committed  any  such 
piracy ;  whereas  it  is  offered  to  be  proren, 
that  after  the  time  libelled,  he  was  ashore  kind- 
ly entertained,  exchanging  letters  with  the  go- 
vernor of  Anjango,  and  had  instrudions,  and 
recommendation  from  thence  to  the  governor 
of  Fort  William  upon  the  coast  of  Bengal, 
whither  he  was  obliged  to  go  for  refitting  his 
ship,  and  stopping  the  leak,  which  he  could 
tiot  conveniently  do  at  Malabar,  bcxause  of  the 
want  of  timber,  cordage  aad  SMwey  to  be  taken 
mjt  upoB  houomrj,  ^ 


8.  It  was  asserted  by  the  Fiscal  in  the  time 
of  the  trisl,  that  the  action  lasted  two  dsys  snd 
a  half,  which  is  a  most  improbable  story  ;  for 
either  the  ni^ht  would  ha^esepsrated  tnem,  or 
the  ship  attacked  miffht  rather  have  run 
ashore,  than  fall  into  the  nands  of  the  pirates. 

9.  That  the  woni  «  buskini^,'  libelled  ss  a 
tenn  signifying  a  ship  prepanng  tu  fight,  has 
a  quite  different  construction  in  the  ordinory 
acceptation  among  seamen,  ami  signifies  bear- 
ing close  upon  the  wind  by  a  press  sail. 

10.  It  w  offered  to  k!e  proven,  that  their 
water  was  staved  on  the  coast  of  Malabar  in  a 
storm,  and  not  by  *  busking,'  ss  it  is  libelled. 

11.  And  tu  mlargue  the  circumstance  li- 
belled, that  the  goods  were  not  right  stowed  \ 
it  b  acknowMged  thst  the  ship  wss  6  months 
in  a  harbour  at  Bengal,  afler  the  libelled  en- 
gagement, and  there  loaded  and  unlosded :  so 
that  they  had  all  opportunity  to  stow  the  goods 
aa  they  thought  m,  and  certainly  they  were 
stowed  as  such  goods  usually  are,  which  can- 
not be  Pressed  without  dama^^. 

Vi,  That  the  whole  inward  toadiopr  does  not 
amount  to  a  value  beyond  what  might  be  rea- 
sonably expected  firom  the  outward  cargo  in  a 
trading-voyage  to  these  places. 

And  lastly,  That  in  January  preceding  the 
time  of  the  alleged  action,  there  was  a  protest 
taken  by  the  pannels  against  the  governor  ot* 
Cochin,  for  not  allowinpr  the  ship  Worcester  to 
be  refitted  there,  which  she  extremely  needed 
before  she  oonM  return  to  Europe,  and  so  was 
in  no  capacity,  either  lo  fight  or  take  a  ship,  as 
M  libelled,  in  the  months  w  February,  March, 
April  or  Mav  thereafto;  and  was  a  ship 
siieathed  wttn  lead,  and  therefore  altogether 
unfit  for  such  actioo;  as  also  a  slow  sailer, 
and  has  not  the  least  mark  of  any  gun -shot 
upon  her. 

So  that  upon  the  whole  matter,  the  <^u8lifica- 
tioM  libelled  being  so  weak  and  conjectural, 
and  the  presumptions  of  innoceney  so  strong 
upon  the  other  hand  ;  it  is  confidently  expected 
that  the  honourable  Judges  and  Lords  Assessors, 
will  reject  the  libel,  and  let  the  pannels  go  free ; 
which  ther  expect  from  the  justice  ot  the  na- 
tioo,  and  the  humanity  with  which  they  are  in 
use  lo  treat  all  strsngers. 

An  ANSWER  to  the  Fiscal's  CiUtions.   With 
the  Counter-Citations  for  the  Pannels. 

Though  the  doctors  differ  about  the  force  of 
presumptions,  and  the  effect  of  probation,  '  ab 
*  indidis  et  argumentis,'  from  presumptions 
and  argumenta ;  ^et  they  all  agree,  that  paral- 
lato  drawn  from  civil  causes  to  criminal  ones, 
are  not  universally  to  be  admitted.  Now  the 
Fiscal  cites  I.  S,  sect  9,  de  Testibus,  for  evinc- 
ing that  presumptions,  *  indicia  et  arguments,' 
tokens  and  arguments  are  to  be  received. 

This  law  b  taken  out  of  the  fburtii  book  de 
Co^itionibus,  written  by  Calltstratus ;  the 
which  book  ooly  treats  of  civil  cases,  as  is  ma- 
nifest from  the  title  of  that  book,  dispersetl  in 
the  C  and  conge  itei  br  Labittns,  to  which  I 
raAr.    Whm&n  tUabdngareacriplof  the 
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•mperor  Hadrian  in  a  ci? il  cause,  can  ne?er  be 
applied  in  a  criminal  one. 

The  n«ct  dtation  is  I.  23,  C.  ad  1.  Cor.  de 
fekis,  which  is  a  rescript  of  the  emperor  Con- 
stantino to  the  governor  of  Rome,  about  a 
lbr|^  writ  Now  as  the  law  says,  such  for- 
geries can  only  be  discorered  by  collation  of 
writs,  arguments  inferred  from  thence,  and 
witnesses.  And  it  is  well  known,  that  in  our 
law  we  hafe  two  ways  of  improbation  ;  the  di- 
rect, and  the  indirect.  Mow  to  apply  that  to 
the  crime  of  robbery  or  murder,  which  must  be 
proTen  liquidissime,  and  not  by  write,  seems 
▼ery  anomalous.  Besides,  crimes,  according 
to  their  different  nature,  must  be  diversly 
pro? en ;  some  by  ear  witnesses,  as  blasphemy, 
aereay,  cursing  of  parents,  &c. ;  others  by  eye- 
witnesses, as  robbery,  murder,  &c.  And  the 
witnesses  competent  for  proriug  the  one  crime, 
are  not  so  in  the  other. 

The  third  citation  is  out  of  Antonios  Mathseiis 
da  Crimtnibns,  ad  lib.  ff.  48,  tit  15,  c.  3,  n.  4. 
Tiie  Fiscal  cites  the  latter  end  of  this  section  ; 
but  omits  to  set  down  what  the  author  refers 
to  in  the  c.  6,  of  that  title ;  the  doing  whereof 
will  aerte  fot  an  ^answer.  The  position  is, 
^  Unns  testis  non  est  audiendus ;  at  si  argu- 
menta  alia  concurrant,  audiendus  est:"  one 
witness  is  not  to  be  re^rded ;  but  if  other  ar- 
guments concur,  he  is  to  he  regarded.  Now 
Uieae  *  aiffumenta'  must  be  taken  out  of  the 
c.  tf,  of  Siat  title.  **  Ai^oroentum  nihil  est 
alind,  quam  ratio  que  rei  dubise  iacit  fidem  ; 
ct  est  vel  neoessarium,  vel  contingens.  Ne- 
ceasarium,  cujus  consequentia  necessaria  est ; 
yelnti  coivisse  earn  quae  peperit,  furtum  fecisse, 
qui  rem  furtivam  efferena  deprehensus  est. 
Gootingens,  cujus  consequentia  probabilis  est ; 
Teluti,  csedem  fecisse,  qm  cruentatus  est :— An 
afgnment  is  only  a  reason  which  proves  a 
doubtful  tiling;  and  is  either  necessary,  or 
eontingent  That  is  a  necessary  argument, 
whose  consequence  is  necessary :  as  for  in- 
stance, that  slie  who  has  brought  forth  a  child, 
haa  certainly  known  a  man  ;  or  that  h^  who 
is  taken  in  the  fact  carrying  off  stolen  goods, 
has  certainly  committed  theft  A  contingent 
aigument  is  that  whose  consequence  is  only 
probable :  as  for  instance,  that  the  roan  who  is 
moody  has  committed  slaughter."  The  ne- 
csessary  argument  obtains  in  criminal  as  well  as 
in  dvil  cases ;  but  the  contingent  one,  which 
the  lawyers  call  a  presumption,  is  not  of  such 
force.  However,  our  author  is  of  opinion,  that 
**  Contingentia  arguments  quanquam  singula 
fidem  non  faciant,  plura  tamen  conjuncta  cri- 
men manifestare  p<kssunt.  Rem  uno  atqueal- 
tero  exempio  declarabimus.  Occisus  est  calen- 
die  Msevius:  Titius  perempti  inimicus  fnit; 
•idem  SKpius  non  solum  ioterminatus,  sed  et 
inaidiatus  est:  cum  deprehenderetur  iisdem 
tsalendis  in  loco  csedis,  cruentatus,  cum  gladio 
croeato,  ad  mensuram  vulneris  facto,  toto  vultu 
ezpalluit ;  interrogatus,  nihil  respondit,trepide 
fofpt.  Die  singula  quidem  ars^umenta  infir* 
Biioffa  sunt,  universe  taaoen  csodis  autorem  Ti- 
tiHB  efidantar  dcsigiiaiiU    Similt  eat  alind, 
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ClodiaB  cam  Pompeia:  nudos  emu  nada  re- 
perti  sunt  in  eodem  cubili ;  pn^eriit  id  mo- 
mentum quo  turpitude  perfioi  potnit.  Jam 
olim  ille  mulienem  deperihat,  ad  stupmm  per 
literas  soQiritaverat  Quis  dubitet  utramque 
adulterii  damnare  ? — ^Though  contingent  argu- 
ments singly  by  themselves  make  no  proof; 
yet  seversTof  them  joined  together  may  mak«t 
the  crime  evident  We  shall  make  it  plain  by 
an  instance  or  two.  Mevius  was  killed  on  tlie 
first  day  of  the  month :  Titiua  was  an  enemy 
to  the  person  killed,  and  not  only  frequently 
threatened  him,  but  waylaid  him.  And  when 
he  was  found  on  that  same  day  of  the  month  in 
the  place  of  slauffhter,  bloody,  with  a  bkM>dy 
sword,  answerable  to  the  dioiensions  of  the 
wound,  he  looked  as  pale  as  death :  being  exa- 
mined, gave  no  answer,  but  run  away  in  a  * 
fright.  In  thu  case,  indeed,  the  arguments 
singly  considered  do  not  say  much ;  but  taken 
all  together,  they  plainly  prove  Titios  to  have 
been  the  author  oi  the  murder.  What  followa 
is  such  another  instance.  Clodius  and  Pom- 
peia were  found  naked  in  the  same  bed,  but  not 
in  the  act ;  the  time  for  that  was  past :  bnt  ha 
had  long  courted  the  woman,  and  solicited  her 
to  lewdness  by  letters :  then  who  can  maka 
any  doubt  to  chars^  them  both  with  adultery  ?'* 
Now  there  being  in  the  present  case  no  such 

e resumptions  as  theae  are ;  the  rules  laid  dow« 
y  this  Iswyer  Mathssus,  shew  the  circniB« 
stances  libelled  sre  not  relevant 

The  fourth  citation  b  from  Gail.  I.  S,  oba^ 
66f  n.  19.  The  setting  down  of  tlie  title  of  tha 
observstion,  which  is  **  Jus  venandi  an  servi- 
tus  sit  realis  vel  personalis,"  Whether  hunting 
be  a  real  or  personal  service ;  and  also  the  apoa- 
tle  of  the  section,  which  is, ''  in  materia  ded* 
marum,  testes  singulares  probant ;"  in  matter 
of  tythes,  single  witnesses  are  good ;  doea 
shew,  that  the  matter  there  treated  is  civil  and 
not  criminal.  And  many  things  are  allowed 
in  civil  cases,  which  are  not  in  criminal.  A. 
Mathsus  ad  lib.  ff.  48,  tit  15,  de  probatMnibns, 
cap.  2,  num.  1.  "  Quicunque  testes  in  causa 
civUibus  esse  non  possunt,  iis  nee  in  criminal!* 
bus  testimonii  dictio  est.  At  non  contra ;  qui- 
cunque  in  csusis  civilibus  audiuntur,  ii  attain 
in  criminalibus  audiendi  sunt.  Graviora  cnim 
criminalia  judicia  civilibus  sunt,  ideoque  et  tea- 
tium  major  delectus  adhibendos  est— Whoao- 
ever  cannot  be  witnewes  in  civil  causes,  are 
not  to  be  admitted  in  criminal  causes,  fint  tha 
contrary  does  not  hold,  viz.  That  whoever 
may  be  witnesses  in  civil  causes,  may  alao  ba 
admitted  in  criminal  causes:  For  criminal 
causes  are  of  more  weight  than  civil  causes  ; 
and  therefore  in  criminal  causes  we  ought  to 
be  more  nice  in  the  choice  of  witnesses."  And 
the  author  illustrates  this  doctrine,  by  ezamples 
set  down  in  that  chapter. 

What  has  lieen  said  will  serre  to  answer 
what  is  cited  out  of  Giurba  and  Mascardaa. 

The  citation  from  Carpzovius's  Crimuial 
Practice,  q.  183,  n.  57,  is  imperfectly  excepted: 
For  1  shall  give  no  other  answer  than  what  ia 
ii&thaaaiiie^ace,iiroiiin.65,ton,50.  **Fit« 
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Iwntar  ctiiin  indieia  nd  tortartn  per 
imem,  in  cisa  qao  plorm  indieim  limal  con- 
carrunf,  niper  qoibns  totet  emniDiti  dif cni* 
■lode  depoDUDt;  ao  now  da  odo,  alter  de  die 
tertiui  etiaiD  de  alio  Utttilioatnr :    Tam  cnin 
omniuni  testificatio  liroul  janeta,  ? eriniidliter 
ftcft  de  rco,  qui  proptcrea  tub  tormentis  interna 
giri  potest.    Etii  enim  hac  da  ro  non  omDi  ex 
parte  interpp.  eooTenianti  Dec  detiat  mu  atser- 
IbDeati  banc  nmpliciter  repdant:    Teftcaque 
boeee,  ut  liogiilarca  conjdii||CBdoa  dob  caae  au* 
tUBMott  eo  quod  ainifuii  teilea  haodqiiaoiiani 
fideni  fociant.    Verininuini  tamen  cat,  piarcft 
iBpeHectu  probationee  iu  causis  eapitelibiii 
oonjiint^daa  esse  ad  pleaam  probatiaiiein  fa* 
cieadani,  nuoad  pflTectmn  torqnenrii :  Qaod  com- 
Biuoiter  diL  pfacuisM,  licet  namqiM  uaieoiD 
isdieiiiin  ab  udo  teste  probatirai,  seiiiipleiiaBi 
Mrobatiooein  et  iidein,  ad  qufeadonem  de  reo 
iMbaodam  noo  taritt:     Seem  tamen  ree  se 
babct,  si  plura  indicia  concurraiit,  et  oonjonetim 
feam  a^igravenf,  qnomoi    ununM|iiodqiie  per 
teatera  iin^larem  probetnr.     Nam  nua  pr»- 
flumptio   aliam  adjuvat;    plorimaque   indicia 
oonjoncla  fidem  faclunt.    Quod  ipsnm  tamen 
non  aNter  accini  velim,  quam  biace,  tribns  con- 
currentibos.     Primo,  ut  testes  sint  omni  aaoep- 
tiooe  majores  et  idooei^  ac  rits  probatse.    8e- 
atindo,  at  deponant  su|>er  indiciis  proximb  de- 
licto, non  ettam  super  ralde  remotis  indidts. 
TWtifs  hidioia  super  qinboa  isti  singnlarea  de- 
ponunt  sunt  plura,  et  talia  qu«  reddont  animom 
jadidsquasioertam  quod  reus  deliqaerit:  Quo- 
miti  alterutrum  si  deliciat,  BoHom  in  jare  ba- 
bcant  e^cttim. — Presumptiona  mtke  tarture 
hlirtbl,  wbcn  tbere  is  but  one  witness,  in  a  case 
wbeve  several  presumptions  concnr,  upon  which 
witnesBes  bein^  ezamioedi  swear  ia  a  diffinreBt 
manner,  and  ona  witness  aa  to  ona  preaump- 
tioB,  another  as  to  aaother,  and  a  tnird  con- 
Mning  a  third.    Then  all  their  efideaca  beiag 
joined  tocher,  makes  tha  charge  against  the 
person  probable,  who  therefore  may  be  exa^ 
Buinad  by  torture.    For  though  iatarpreters  do 
■d  all  agree  in  this  point,  and  that  some  of 
Iham  do  absolutely  reject  this  opinion,  and 
think  these  testimonies  are  not  to  be  joioed, 
baoaasa  siagia  witaessea  do  ao(  make  proof; 
y«t  it  ia  a  certain  truth,  that  in  capital  cases 
aevieral  impeiiect  prooGi  are  to  be  joined  toge- 
Ihar,  IB  order  to  maka  a  full  proof  as  to  the 
aftct  of  torture.    This  is  the  comrooa  apiaioo 
«f  tha  doctors ;  for  though  oua  presumption 
prared  by  one  witness,  does  not  make  half  proof 
IB  order  to  examina  the  prisoaar  by  torture ;  yet 
tha  matter  is  otherwise,  if  sereral  presumptions 
concur  jointly  to  charge  the  prisoner,  of  which 
any  one  may  be  proved  by  a  singla  witness ; 
fur  one  presumption  strengthens  another,  and 
many  of  them  joined  togetlier  make  up  a  proof. 
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be  so,  exoepi  whan  those  three  things  coaear: 
1.  That  the  witnesses  be  above  all  exception, 
profier  in  the  case,  and  of  a  good  life.  9.  That 
they  swear  as  to  circumstances  immadiately 
relatincf  to  tha  crime,  and  not  as  to  those  which 
sn  rety  rtmats,    $,  That  Iha  praaaapiiiui 


apoa  which  tfaoaa  tiagla  witnasiea  swear,  ba 
several  and  such  as  in  a  aunnar  aiay  satisfy 
the  jodge,  that  the  prisoner  is  guilty  of  tba 
crime.  But  if  any  of  those  things  be  wantin^jp, 
they  can  have  no  effect  in  law." 

The  |iresttm|)tioos  in  Swiotowu's  case  were 
net  ia  the  indictmeot,  but  in  the  probaliftn,  and 
seam  to  have  bean  very  pregnant  and  near, 
vrbereas  these  libelled  against  captain  Greea 
are  most  remote. 

But  to  pat  this  asatter  ia  iU  true  light,  tha 
baaoorabia  judge  aad  assessors  are  deiired  to 
remember,  thai  presamptions  never  respect  tha 
ddict,  or  tha  « carpus  delicti,'  but  the  delia- 
aaeat,  and  the  penoa  of  the  accused :  For  aa 
Neooch.  de  Presampt.  I.  1,  q.  8,  n.  %  very 
wdl  saya,  *'  Pnssumptio  versatar  drca  id  qood 
gestam  est,  aed  ignontur  oualiter  gestam  ;"  a 
INnssumptioa  relatea  lo  the  tbiog  done,  but  not  to 
the  manner  of  doine  it.  Mow,  in  tha  opinioa 
of  all  kwyers,  «*  deUctam  debet  esse  manifes- 
tom,"acfimeoughttobeBiaBifcst.  JaliasCli^ 
nis,  8ententiarum  lib.  5,  q.  4,  **  Bciandum  est 
autem  quod  in  omni  casu  imnquam  debal 
judex  procedere  ad  aliquam  actum,  nisi  priua 
illi  constet  delictum  ipsam  ftusae  commissuos. 
— But  yoB  must  know,  that  a  judge  in  bo  casa 
ought  to  proceed  to  any  act  of  court,  except  it 
appear  to  him  before  hand  that  the  crime  waa 
committed."  And  in  that  dace,  illostratea 
thb  doctfina  by  axamplea,  aad  the  authority  of 
other  lawyers,  to  which  1  refer.  HiaaeatimeBi 
ia  tha  endf  of  that  qut'Stam  bdog,  **  £t  obi  con- 
stat scdus  non  iotervenisse,  sil»it  processus  :*' 
And  where  it  apiiears  that  no  crime  has  beeo 
committed,  proceedings  must  slop. 

So  that  *  ubi  constat  de  dehcio,'  where  tha 
crime  is  certda,  tha  doubt  and  oontrovarsy 
arises  about  the  ddioquent,  so  as  it  is  uncertain 
who  is  the  person  guilty,  or  the  committer  of 
this  criaM,  whether  it  be  robbrry,  piracy,  ar 
murder.  Thoae  who  admit  of  probatioa,  *  per 
indida  et  aryumenta,*  by  presumptioBs  and  aiw 
gaments,  distinsniish  these  into  *  proxioM  at 
remota,' near  and  remote ;  andtoes!chof  thans 
siva  a  different  efiect  hi  law.  Capr.  U.  ISO, 
N.  6.  **  Indidum  definitar  arguaientnm  da- 
lioti  parpetrati  demonstrativum,  seti  indicati* 
vam.  Idem,  Q.  191,  N.  1.  Indicia  propiB- 
qaa  ac  carta,  quorum  unumquodque  per  se  sof- 
fidt  ad  toituram.  Hiyua  geaeria  indida  noo 
verisimilia  ac  probabilia  s^  certa,  non  levia 
ant  perfonctoria  aed  nrj(entia ;  uon  dubia  aul 
Kqoivoca,  qns  multipliciter  interpretari  queunt, 
sell  concladentia,  et  m  ddictam  inferentia,8unt^ 
et  crimini  quasi  inhsrent,  ita  ut  iis  apparanti-i 
bua,  uibil  aid  rd  confeasio  deesae  vnleatnr. 
And  N.  14,  et  aeqq.  ut  indidum  aemiplenss 
probationis  per  se  sMum  suffidens  et  idoneum 
sit  ad  torturam,  tria  requhruntur,     1.  Ut  testis 


But  1  would  not  have  this  to  be  understood  to    ille  unions  sit  omni  exoeptioae  major.    9.  Ut 


hie  tcatia  depooat  de  acta  immcdiato,  qaod 
fieri  intelligitur,  d  testia  sun  asaertioilis  rationeai 
per  seasum  corporeum  rd  ooavanientem  reddat, 
quod  nempa  ipsemet  ddictam  ab  aocusato  per- 
pettari  vident  vd  prsaena  iatsffaerit.  Qaara, 
d  isaii  MQ  da  ipao  cttaHna  iifoa«^  adi  de  ai^ 
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qtio  actu  ad  delictum  prozirae  accedente^  indi- 
Gium  Bofllicieus  non  facit.  Sicuti  nee  illius  (ca- 
cimonium  idoneum  ac  anfficiens  est,  qui  depo- 
nit  de  delicto  quod  in  oculoa  cadit,  et  rationem 
reddit  de  alio  sensu.  3.  Ut  testis  verbis  dilu- 
cidis  et  indubitatis  de  crimine  testificetnr. — ^A 
presumption  is  detined  to  be  a  demonstrati? e 
Hr  declarative  aivument  of  a  crime  committed. 
Q.  191,  N.  1.  Near  and  certain  presumptions, 
of  whidi  every  one  is  sufficient  of  itself  to  jus- 
tify torture.  Presumptions  of  this  kind,  ought 
not  to  be  likely  or  probable,  but  certain  ;  not 
idightor  trifling,  but  urgent;  not  doubtful  or 
equivocal,  that  may  admit  of  many  interpreta- 
tion%  but  concluding,  really  inferring  the 
crime,  and  so  inseparable  from  it,  that  those 
presumptions  appearing,  there  seems  to  be  no- 
thing wanting  but  the  confession  of  the  criroi- 
nal,  &  N.  14,  and  folk) wing.  To  make  the 
jiresumption  of  half- full  proof  sufficient  to  jus- 
tify torture,,  there  are  three  thinoB  required. 
1.  That  that  one  witness  be  beyond  all  excep- 
tion.- S.  That  the  witness  swear  as  to  the  im- 
mediate act,  which  must  be  understood,  that 
the  witness  give  for  the  reason  of  his  assertion, 
some  bodily  sense  proper  to  the  thing,  as  for 
instance,  that  he  saw  the  crime  committed  by 
the  prisoner,  or  was  present  at  the  time :  there- 
fore if  the  witness  do  not  swear  concerning  the 
crinae  itself,  but  concerning  some  act  tliat 
comes  neit  the  crime,  it  is  not  a  sufficient  pre- 
sumption. So  neither  is  his  evidence  proper 
and  sufficient,  who  swears  concerning  a  crime 
that  is  the  object  of  sight,  and  gives  an  account 
of  it  from  some  other  sense.  S.  That  the  evi- 
dence concerning  the  crime  be  in  clear,  and  not 
doubtful  expressions.^'  AAer  which  our  author 
gives  examples ;  and  it  is  to  be  oltserved,  that 
these  *  indicia,'  presumptions,  are  required  in 
order  to  torture ;  for  they  are  not,  in  this  au- 
thor's opinion,  sufficient  to  condemn,  unless 
Chey  be  "  certissima,  indubitatissima,  et  luce 
meridiana  clariora,"  most  certain,  undoubted, 
and  as  clear  as  the  son  at  noon,  in  which  case 
they  have  the  effect  of  a  com  pleat  probation. 

The  *  indicia  remota,'  remote  presumptions, 
which  are  also  termed,  **  Dobitata,  semiplepna, 
que  rem  veram  esse  arguunt,  non  semper  sed 
plerumque  tantum,  unde  etiam  non  dicuntur 
simpliciter  certa  indicia,  sed  verisimilia  et  pro- 
babilia,  sen  veluti  certa  indicia. — Doubtful, 
half  full,  which  do  not  always  argue  the  mat- 
ter to  be  true,  but  almost  always ;  whence  it 
comes,  that  they  are  nut  simply  called  certain 
presumptions,  but  likely,  probable,  or  almost 
certain  presumptions."  And  these  cumula- 
tively and  ia  great  number  concurring,  may 
bring  a  person  to  torture,  but  never  to  condem- 
nation. 

Now,  by  applying  this  ^neral  doctrine  to 
the  indictment,  it  is  'juris  mcontroversi,'  un- 
ooatrovertible  law,  that  the  '  delkstum,'  crime 
itself,  cannot  be  proven  '  per  indicia  et  pre- 
auuiptiones,'  by  tokens  and  presumptioas. 
And  as  to  the  punnelit,  though  a  delict  crime 
were  proven  *  per  testes  omni  exceptione  ma- 
jores,'  by  unexceptionable  witneaaea,  yaiil  will 
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appear,  that  the  curenmalanoea  libelledt  da  not 
deserve  the  name  of  *'  indicia,'  presampliaoa  % 
and  though  they  AmM  be  altowed  that  com* 
pellation,  yet  they  are  '  remotissiua,'  very  re- 
mote, and  by  conscqtience  can  have  no  effitct 
as  to  condemnation.  . 

As  to  the  additional  conclusion,  that  the  ship 
and  cargo  abonkl  be  escheated,  the  Fiscal  citaa 
a  wrong  place,  and  auppoaes  the  caae  to  ba 
what  it  is  not:  but  seeing  he  valuea  Mr.  IfoU 
ley's  authority  ao  much,  hia  opink>u  in  this 
matter,  as  expressed  in  the  same  treatise,  C.  4, 
^  f  1,  SS,  is  thus :  By  the  law  marine,  if  gooda 
are  taken  by  a  pirate,  and  afterwards  the  pirata^ 
attacks  another  ship,  but  in  the  attempt  is  can- 
quexed,  the  prize  becomes  absolutely  the  can- 
tors, saving  the  account  to  be  rendered  to  xom 
admiral ;  and  it  is  accounted  in  law  a  iust  cap-, 
tion  of  whatsoever  may  be  got  or  taken  from 
such  beasts  of  prey,  be  the  same  in  their  own 
or  in  their  successor's  possession.  But  then 
an  account  ought  to  be  rendered  to  the  admiral, 
who  may  ^if  they  happen  to  be  the  gooils  of  the 
fellow  subject  of  the  captors,  or  oi'  nations  in 
amity  with  hia  own  sovereign)  make  restitu- 
tion to  the  ouuer ;  tlie  costs  and  charges,  and 
what  other  things  in  equity  shall  be  decreed  to 
the  captor,  first  considered  and  deduc^ted. 

§.  22.  By  the  statute  27  Edward  3,  cap.  13. 
If  a  merchant  lose  his  goodfi  at  sea,  by  piracy 
or  tempest  (not  being  wrecked)  and  they  after- 
wards come  to  land,  if  he  can  make  proof  they 
are  his  goods,  they  shall  be  restored  to  him,  ia- 
places  guildaMe,  by  the  king's  officera  and  six 
men  ofthe  country. 

This  law  hath  a  very  near  relation  with  that 
ofthe  Romans,  called*  de  Usucaptiune,'  or  tb« 
Atinisn  law ;  for  Atinius  enacted,  that  liie  plea 
of  prescription  or  long  possession,  should  not 
avail  in  tilings  that  hsMi  been  stolen,  but  the  in- 
terest that  the  right  owner  had,  ahould  ramaia 
perpetual :  the  words  of  the  law  are  these^ 
**  Quod  surreptum est,  ejus  rei  sterna  auctaritat 
esset"  Where  by  *  auctoritas,'  authority ,  ia 
meaned  *  jus  domini ;'  the  right  of  the  prupria- 
tor  remaina  perpetual,  though  a  thing  be  stole. 

Cdbia  Juancuau  Supremn  Curise  Admi- 
ralitatis  tenta  in  Prstorio,  vel  nova 
Domo  Sessionia  Buigi  de  Ediuborgov 
decimo  tertio  Die  Mensis  Nariii,  ITOJs 
per  Judicem  diets  Curiie,  et  per  Uoimh 
ratiasimos  Viros,  Joannem  Coinitem  im 
Loudoun,  Joauiiem  Dominnm  de  Bel* 
haven,  Dominos  Uoberiiun  Dundai  d« 
Arnistoun,  Joannem  Iloii>e  de  Bbckad- 
der,  et  Joannem  Cockbum  de  OmKia<* 
toun,  Assesaorea. 

Curia  legitime  affirmata. 

Intran* 

Capuin  T^oNuii  Green,  commander  of  th«* 
ship  called  the  Woroeater,  new  in  Bruntialan4 
harbour. 

Capt.  Min  MrnddcTf  chief  mate  of  the  said 
ship. 

Mm  H^mM§t  aeaaad mate  of  theaaid  ahip. 
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namoi  Umiead^  MWtMit  to  Iho  deocMad 
iupfrcarffo  oTtbc  Mid  ship. 

Jmme$BHm^  bofttiwala  of  the  laid  ship. 

Jomet  SuNDfcm,  ^ddct. 
.   Andrew  Jco^erfffm,  gUDOor't  mate. 

JoA»  firtcrAE/ey,  10110111. 

Ceorg€  KUckentteKoama. 

Baury  KeiaU,  curpoDler  of  the  Mid  abip. 

George  Hainef,  Meward  of  the  Mid  ship. 

Smmel  WUcoekSj  chirurgcoa'a  molo. 

George  GiSen,  MAmoD. 

AUmnder  TeyUtr^  Marooii. 
'  iiM  John  BoMmmtyne^  ■eamaa  in  Ihonid 

Alp. 

AU  of  them  indicted  and  aoeoied  at  the  in- 
■laiioe  of  Mr.  Alexander  Uiggina,  Procnralor- 
Piacal  to  the  High  Coort  of  Admiralty,  lor  the 
oriasea  of  Piracy,  Robbery  and  Murder,  in 
aaanner  mentioned  in  the  two  aereral  indid- 
meota  raiaed  a^inat  them  Uiereaneot,  belore 
iDwrt  in  the  Court  bolden  the  5th  of  March 
inatanl. 

PraaoBRS. — Mr.  Alexander  Higgina,  Pro- 
enrator-  Fiacal,  air  Jamea  Stnait,  her  Mi^eirtj'a 
Adfocat,  air  David  Dalrymple,  and  Mr.  Wil- 
liam Carmiohael,  her  Majeelv'a  Solicitora,  sir 
Pkitrick  Home,  air  Gilbert  EUot,  Mr.  Alexan- 
der Macfcleod,  Mr.  Francia  Grant,  Advocate. 

PftOcuEAToaa  m  Dbpincs. — Sir  David  Thoira, 
air  Walur  Pringle,  Mr.  David  Forbea,  Mr. 
George  Alexander,  Mr.  John  ElphinaUm,  Mr. 
John  Spotawood,  Advocate. 

The  ULcb  and  infbrmatiooi  for  both  partiea 
being  read  over  in  pretence  of  the  aaid  jndgo 
nod  aMeaiora,  and  in  preaeooe  of  the  pannda 
aodaanseri. 

The  Jod^  and  Amaiori  havinff  adviaed 
both  the  indictoMnti  puraoed  by  Mr.  Alexander 
H^p^na,  procurator-fiecal  of  the  Hiff  h  Coort  of 
Admiralty,  againat  eapt.  Thomaa  Green,  and 
the  hail  pannela  in  both  indictmenta,  with  the 
Ibregoing  debate  thereupon ;  they  find,  that 
&eigle,  and  the  otiier  pannela  in  the  firat  in- 
dietment,  cannot  be  delayed  in  iiieir  trial,  on 
pretence  that  oapt  Green,  aa  their  commander, 
ought  to  be  firat  diacueaed ;  and  therefore  repel 
the  firat  diUttorv  defence:  And  find  that  Rey- 
solda  being  libelled  againat  aa  9ociu$  criminis,  a 
fbllow-criininal ;  and  there  being  no  ape- 
ciality,  or  particular  ground  of  exculiiati<Hi 
proponed,  why  he  ahould  be  previoualy  tried ; 
therefore  repel  the  aeoond  dilatory  defence 
proponed  for  capt.  Green,  and  theie  in  the 
indictment  with  him ;  and  repel  the  objec- 
tion a^n  the  generality  of  the  iudict- 
nenta,  m  regard  of  the  nature  of  the  Crimea ; 
and  find  the  crimea  of  piracy,  or  robbery,  or 
Burder,  as  libelled,  being  proven  by  clear  and 

e  evidence,  relevant  to  infer  the  pains  of 
I,  and  confiscation  of  moveable :  reserving 
the  consideration  of  the  additional  conclusion 
of  the  libels,  until  the  verdict  of  the  aasize  be 
ntnmed;  and  repel  the  other  defcncea  pro- 
ooned  for  the  pannela ;  and  remit  the  whole 
w  the  koowladgo  of  an  aasixe. 

Bon.  Fouw,  I.  P.  A. 


The  Judge  of  the  High  Coort  of  Admiralty 
and  Aasessoni,  continue  the  dyet  at  the  aaid 
Mr.  Alexander  lliggins's  instance,  againat  tho 
foresaid  hail  pannda,  till  to-morrow,  being  tho 
14th  instant,  at  eight  o'clock  iu  tkie  morning  ; 
and  ordaina  the  assizers  and  witneshes  to  att»d 
then,  ilk  person  under  the  pain  of  200  morka} 
and  the  panneb  to  be  carried  back  to  priaon. 

CuaiA  JinmcuMA  Supreme  Curin  Admlrafi- 
tatia  tenta  in  Pr»torio,  vel  nova  Dome 
Heasionis  Borgi   do  Edinburgo,  dcdno 

Suarto  Die  Menaia  Martii,  1705,  fger 
udicem  didK  Curie,  et  pc^  Honoratia- 
aimoa  Vlroa,  Joannem  Comitem  de  Lou* 
doun,  Joannem  Dominum  de  Bdhaoan^ 
Doroinoa  Robertum  DnndM  de  AmiatooBt 
Joannem  Home  de  Blackadder,  et  Jo-^ 
annem  Cockboru  de  Ormistoon, , 


Curia  legitimb  afiirauta. 

Jaf  ran' 

Captain  Thomoi  Green^  commander  of  Hha 
ship  called  the  Woroeater,  now  in  BruntiilaDd 
hamor. 

Captain  John  Madder,  chief  mate  of  ll» 
aaid  ship. 

John  Rejfnolds,  second  mate  of  the  aaid  aliip. 

Thomat  Lituteed^  assistant  to  tho  dticaoni 
supercargo  of  the  aaid  ship. 

Jama  Bum,  boatswain  of  the  aaid  ahip. 

Jcaief  Sunpioa,  gunner. 

Andrew  Aoberteont  gonncr*a  mate. 

John  Bmckley,  aeaman. 

George  XiIcmh,  aeaosan. 

Henry  KeigU,  carpenter  of  tho  said  ahip. 

George  Haines,  steward  of  the  add  ahip. 

Samuel  WUcoeki,  chirurgeon*a  male. 

George  Glen^wenmuk, 

Alexander  Taylor,  aMman. 

And  John  Bannantyne^  aeaman  of  tho  nil 
ahip. 

PuiauxBS^— Mr.  Alexander  Higgina,  Am* 
curator- Fiacal,  sir  James  Stuart,  her  Majea^'to 
Advocat,  sir  David  Dalrymple,  and  Mr.  WiU 
liam  Carmiohael,  her  Majesty's  Solicitora;  air 
Patnck  Home,  sir  Gilbert  EUot,  Mr.  Alexander 
Maoleod,  Mr.  Francis  Grant,  Advocate. 

Procueators  in  Detcncb.-  -Sir  David  Thoin^ 
sir  Walter  Pringle,  Mr.  David  Forbea,  Mr. 
George  Alexander,  Mr.  John  Elphinaton,  BIr. 
John  Spotawood,  Advocats. 

Assize. 

Archibald  Dmmmond,  akipper  in  Lsith. 

John  Findlayson,  skipper  in  BorrnatoiinnaM, 

Blark  Stark,  akipper  there. 

James  Jeoisou,  skipper  in  Queensferry. 

John  Mathie,  skipper  in  Preslounpana. 

James  Maioribanln,  merchant  in  Edinburgh* 

Edvrard  Majoribanka  of  Halyarda. 

Sir  Jamea  Fleemin^  of  Rathobyrea. 

Jamea  Gordon,  aenior. 

Robert  Forreat. 

Robert  Inoaa. 
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Robert  Wilwood. 

WiliiaiD  Blockwood. 

George  CItrk,  and 

William  NeilaoOy  merchants  in  Edinburgh. 

The  Amse  lawfully  sworn,  and  no  objection 
ef  the  law  in  the  contrary. 

Mr.  Alexander  Hiffgins  the  Pursuer^  for 
Probation,  adduced  the  witnesses  after  depon- 

Compeared  Antonio  Ferdinandoj  cook's 
■Mte  of  the  ship  the  Worcester,  which  was 
commanded  by  captain  Thomas  Green,  aged 
twenty -four  years,  or  thereby,  unmarried: 
with  captain  George  Yeaman,  merchant  in 
Pundee,  sworn  interpreter:  And  the  said 
Antonio  Ferdinando  being  solemnly  sworn,* 
porged  of  partial  counsel,  examined  and  in- 
terrogate upon  the  libels,  or  indictments. 
And  being  mterrogate  if  he  beliered  in  God, 
and  if  he  was  a  Christian  :  depones.  That  he 
liriieres  in  God,  and  that  he  was  bom  of 
Christian  parents,  and  is  a  Christian  himself. 
And  being  interrogate  upon  the  indictment,  de- 
nones,  That  at  Callicoiloan,  upon  the  coast  of 
Makbar,  the  deponent  did  come  aboard  the 
doop  belonging  to  captain  Green's  ship  called 
the  Worcester ;  at  which  time  the  deponent 
did  enter  to  the  service  of  Mr.  Loveday,  purser 
flf  the  said  ship ;  and  the  deponent  cannot  be 
positiTe  of  tlie  time  of  his  coming  aboard,  but 
bdiefesit  was  about  two  years  anda  half  since ; 
nnd  went  in  the  said  sloop  from  Callicoiloan  to 
Keilon,  from  thence  to  Cocheene,  and  firom 
Cocheene  to  Callicut,  and  from  that  to  Tilli- 
cherrv :  And  depones.  That  upon  the  coast  of 
Malabar  therealler,  he  did  see  an  engagement 
betwixt  the  said  sloop,  the  ship  the  Worcester, 
nnd  another  ship  sailed  by  white-men,  speaking 
English,  and  tlie  said'ship  did  bear  English  co- 
krars.  And  beinginterrogfate  by  thepannels,  what 
were  the  colours  the  said  ship  did  bear :  depones, 
That  they  were  of  white,  red  and  black,  like  to 
these  that  the  said  captain  Green's  ship  did 
bear ;  and  that  iirst  the  said  captain  Green, 
tbo  merchant,  and  Mr.  Loveday,  went  aboard 
the  said  stranger's  ship,  and  stayed  for  about 
the  apace  of  a  glass,  and  then  returned  aboard 
the  Worcester,  and  then  did  man  the  sloop 
ef  the  said  ship  the  Worcester,  with  about  30 
men,  whereof  were  captain  Green  himself,  Mr. 
Loveday,  and  the  supercargo,  the  carpenter 
and  gunner,  and  that  the  gunner's  name  was 
James  Simpson,  whom  the  deponent  knows, 
nnd  points  to  at  the  bar ;  and  that  there  were 
fiHir  guns  and  two  pattereroes  aboard  the  said 
tloop;  and  thereafter  captain  Madder  came 
nboard  of  the  sloop,  and  that  they  did  engage 

*  **  I.  e.  Solemnly  sworn,  that  he  would  tell 
the  troth,  and  nothing  but  the  truth  ;  that  he 
bad  HO  prejudice  or  in  will  against  any  of  the 
prisoners  at  the  bar  ;  that  he  got  no  good  dee<l, 
€r  promise  of  good  deed,  for  giving  evidence 
against  them ;  nor  was  suborned,  or  advised, 
or  directed  how  to  swear,  or  what  he  shall  say 
in  this,  trial."    Former  £dition. 


the  said  other  ship  for  the  first  and  aeomid  days, 
and  upon  the  thinl  day  the  said  ship  was  board* 
ed  by  those  in  the  skiop,  who  when  they  came 
aboard,  did  take  up  those  of  the  crew  of  the 
said  ship  from  under  deck,  killed  them  with 
hatchets,  and  threw  them  overboard,  and  that 
captain  Green,  captain  Madder,  and  James 
Simpson  the  gunner,  were  three  of  these  whe 
went  aboard  and  killed  the  men.  And  depones^ 
that  the  ship  the  Worcester  came  np  during 
the  said  engagement,  and  did  fire  at  the  nid 
ship,  but  tl^se  in  the  Worcester  did  not  board 
her :  And  the  deponent  believes,  that  the  men 
who  were  killed  and  thrown  overboard,  as  said 
is,  were  about  ten  in  number ;  and  depones. 
That  there  were  but  few  goods  aboard  the 
said  taken  sliip,  which  were  carried  aboard  the 
Worcester,  and  amongst  the  rest  he  mindt 
of  some  China  root :  mi  depones,  that  the  said 
ship  which  was  taken,  was  sailed  by  some  of 
the  crew  of  the  Worcester,  and  carried  to  Cat* 
licoiloan,  and  there  sold,  and  that  the  said  ship 
was  not  tied  with  a  tow  to  the  ship  Worcester  : 
And  the  deponent  knows  not  what  men  were 
killed  aboard  the  sloop  or  Worcester,  or  if  any 
were  killed,  but  the  deponent  himself  wae 
wounded  in  the  arm,  and  which  wound  be 
DOW  shews  to  the  View  of  all ;  depones,  that 
captain  Madder  told  the  deponent,  that  if  ever 
he  did  tell  any  person,  either  white  or  black,  of 
the  said  engsgement,  that  he  the  said  captain 
would  kill  the  deponent,  and  heave  him  over- 
board ;  depones,  that  the  upper  coat  which  the 
deponent  presently  wears,  was  found  aboard  of 
the  said  taken  ship,  and  which  the  deponent 
has  kept  since  that  time ;  depones,  that  during^ 
the  said  engagements.  Hemes,  Bannantyne^ 
Bruckley,  Wilcocks,  Bum,  Robertson,  Oten 
and  Taylor,  eight  of  the  pannels,  were  aboard 
the  ship  the  Worcester;  and  that  Ke^^ 
Kitchen  and  Linstead  were  aboard  the  sloop 
with  captain  Green,  Madder  and  Simpson ;  and 
believes  that  Reynolds  was  then  ashore  at  Cal- 
licoiloan :  And  depones,  that  the  said  ship  was 
sold  to  a  king  in  Malabar,  and  that  the  man 
who  bought  the  said  ship  bears  a  Malabar  name, 
whose  servant  is  called  Coge  Commodo :  and 
depones  that  the  said  engagement  happened 
between  Tillicherry  and  Callicut  upon  the 
coast  of  Malabar ;  and  depones,  that  he  cannot 
positively  tell  how  many  guns  the  taken  ship 
did  liear,  but  thinks  they  were  about  twenty, 
small  and  great:  and  the  deponent  believes, 
that  the  engagement  happened  about  a  month 
alUr  the  deponent  went  aboard  of  capCam 
Green's  sloop ;  and  cannot  be  positive  when  the 
ship  the  Worcester,  did  engage  the  said  taken 
ship,  whether  first, second  or  third  day ;  depones^ 
that  the  engagement  was  bv  way  of  a  running 
fight ;  depones,  that  he  knows  not  who  did  san 
in  the  said  taken  ship  to  Callicoiloan.  Cstue 
tcienti<F,  the  way  bow  he  came  to  knew  thnl^ 
the  deponent  was  aboard  the  said  sloop  dorinr 
the  time  of  the  said  engagement,  and  saw  and 
heard,  as  he  has  deponed ;  and  this  is  the  tmdl 
as  he  shall  answer  to  God.  Deponee,  he  eMt 
write  efter  the  Itfabbtr  ehaineter  s  tad  ihit 
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Iwntar  ctiain  indicim  %d  tortartn  p«r 
imem,  in  cisa  qao  plorm  indicia  tinial  con- 
CDiTunf,  niper  qnibiis  totet  emnimti  dif cm- 
■lode  deponuDt;  ao  odos  da  mio,  alt«r  de  mli« 
tertiui  etiaro  de  alio  UvtififNitiir :    Tam  cnim 
omoium  testificatio  mmisl  jaoeta,  feriaiiniliter 
ftcft  de  rco,  qui  proptcrea  aub  tormaotia  interna 
giri  poteat.    Etii  enim  hac  da  fa  nan  omDi  ex 
parta  interpp.  eooTeiiianti  oec  daaint  aoi  aaaer- 
lioDeiii  hano  aimpliciter  rejidaiil:    Taataaqna 
boaea,  ut  aiogularca  conjdnffOHloa  naa  caae  au* 
tumaDtf  eo  quod  ainf^li  teataa  baodqiiaoiiani 
fideni  fticiant.    Veriasinuini  Uman  aat,  piaraft 
knpaHactas  probationaa  iu  cauaia  eapttalibm 
eonjuiHjfandaa  essa  ad  plenam  probatiaoaiii  fa* 
ciaudani,  quoad  pflTectum  torquaniii :  Quod  com- 
Biuoitar  dd.  pfacniaM,  licaft  namqiM   uaieoBD 
'JBdicium  ab  udo  teste  probatum,  aemiplaiiaai 
Mobatiooem  et  iklein,  ad  quoationam  da  reo 
iMdMndam  noo  tkciat:     Sacua  taman  raa  aa 
habat,  ai  plura  iodida  concurraul,  et  oonjuDetim 
fauin  anigraTenf,  qaoniiii    uDumquodqiia  per 
teatara  singalarefD  probatar.     Nam  uua  pr»- 
flumptio   aliain  adjurat;    plarimaqua    indicia 
aoi^ancla  fidam  faciont.    Quod  ipaum  taman 
non  aNter  aceini  valim,  quam  hiaca,  triboa  con- 
•umotiboa.     Primo,  ut  ti»ataa  tint  omni  aioep- 
liooa  majoraa  at  idooei^  ac  vits  probata.    8a- 
atindo,  ut  daponant  auper  indiciia  proximb  de- 
licto, non  ettam  super  ralda  ramotia  indiciia. 
TWtiO)  mdioia  super  quiboa  isti  stnynlarea  da- 
|>onuDt  sunt  plura,  et  talia  qu«  reddont  animom 
jadicisquasioertumquodrauadaliqnent:  Quo- 
nun  tltarutrum  ai  datlciat,  noHom  in  jare  ba- 
baant  affectum.— Presumptiona  make  tarture 
Iswfnl)  whan  there  ia  but  ona  witnaaa,  in  a  case 
wbafaaaveral  picaumptiona  concur,  opoo  which 
witnasaea  bein^  ezamioedi  awaar  ia  a  diflbrent 
manner,  and  ona  witneaa  aa  to  ona  nraaump- 
tion,  another  aa  to  another,  and  a  tnird  con- 
gaming  a  third.    Then  all  thair  afidanca  being 
joined  to^ber,  makes  the  charge  agalnat  the 
parson  fmable,  who  therafora  may  be  exa^ 
Buinod  by  toitora.    For  though  intarpcatars  do 
■d  all  agraa  in  this  point,  and  that  some  of 
Iham  do  absolotaly  reject  this  opinion,  and 
think  thasa  taatimoniea  ara  not  to  be  joined, 
hooansa  amgla  wilneaaaa  do  not  make  proof; 
yat  it  ia  a  oartain  tmth,  that  in  capital  caaca 
aavaral  imperfect  proofii  are  to  be  joined  toga- 
Ihar,  in  order  to  make  a  fuH  proof  aa  to  the 
aflbct  of  torture.    This  is  the  comrooa  apiaion 
«f  iha  doctors ;  for  though  ona  presumption 
prared  by  one  witness,  does  not  make  half  proof 
m  order  to  examina  the  priaoner  by  torture ;  yet 
die  matter  ia  otherwiae,  if  aa?aral  presumptions 
concur  jointly  to  charge  the  priaoner,  of  which 
any  one  may  be  prored  by  a  aingle  witneaa ; 
fur  one  preaumption  strenfftbens  another,  and 
many  of  them  joined  together  make  up  a  proof. 
But  1  would  not  hare  diis  to  be  ondarstood  to 
be  so,  azcapt  whan  those  three  things  coactr : 
1.  That  the  witnesses  be  above  all  exception, 
proper  in  the  case,  and  of  a  good  iila.    9.  That 
they  awear  as  to  circumttancea  immediately 

relating  to  the  crime,  and  not  aa  to  thoaa  which    patrari  Yidaht'?al  prsaana  inteifaarit.    Qmr% 
Mn  rety  ptmam.    $,  That  Iha  praoaafliiuil  aitaaiiaondaifaocifawuiiipuBiaiiari4naii^ 


apoa  which  thoaa  siagla  witnasiaa  swaar^  ba 
several  and  such  as  in  a  nunner  may  aatisfy 
the  judge,  that  the  piisoner  is  guilty  af  the 
crime.  But  if  any  of  those  things  be  wantiogv 
they  can  hare  no  effect  in  law." 

The  presumfitioos  in  Swiatowo's  case  were 
net  ia  the  indictment,  but  in  the  probation,  and 
seam  to  have  bean  vary  prvgiuuit  and  near, 
whereas  these  libelled  agunst  captain  Green 
are  most  remote. 

But  to  pnt  this  aaatter  ia  its  tnia  light,  the 
haoonrabla  judge  and  aaaessors  are  dcairad  to 
ratnemhar,  thai  presamptions  never  respect  tha 
delict,  or  the  •  corpus  dahcti,'  but  the  dalia'> 
qaent,  and  the  person  af  the  accuaad :  For  aa 
Nenoch.  de  Preaaropt.  I.  1,  q.  8,  n.  %  ? eiy 
well  saya,  *'  Pnssumptio  rersatnr  circa  id  qaoil 
gastnm  cut,  aed  ignoratur  oualiter  gestam ;"  a 
praaumptioa  relatea  lo  the  thing  done,  hut  not  to 
the  manner  of  doing  it  Mow,  in  the  opintoa 
of  all  kwyers,  **  delictiim  debet  esse  manifbs- 
tom,"  a  crime  ought  to  be  manifest.  JnlinsCli^ 
nis,  8ententianim  lib.  5,  q.  4,  '*  (Sciendura  est 
antem  quod  in  omni  casn  iiimquam  dabat 
judex  procedere  ad  aliqoem  actum,  niai  priaa 
ilii  constat  delictum  ipsam  fuisflp  commissuos. 
— But  yon  mutt  know,  that  a  judge  in  no  caaa 
ought  to  proceed  to  any  act  of  court,  except  it 
appear  to  him  before  hand  that  the  orinia  waa 
committed.*'  Aad  in  that  place,  illnatratea 
thia  doctrine  by  axamnlea,  and  the  authority  of 
other  lawyers,  to  which  I  refer.  Hiaaeatimenl 
in  the  end  of  that  qu«*stion  being,  **  £t  obi  con- 
stat scelus  non  iotert enisse,  sil»it  processus :" 
And  where  it  appeara  that  no  crime  baa  been 
committed,  proceedings  must  slop. 

So  that  *  ubi  oonatat  de  dehcto,'  where  the 
crime  is  certain,  the  doubt  and  controversy 
ariiea  about  the  delinquent,  ao  as  it  is  oncenain 
wlio  ia  the  person  guilty,  or  the  committer  of 
this  crime,  whether  it  be  robbery,  piracy,  ar 
murder.  Thoaa  who  admit  of  probation,  *■  par 
indicia  et  arframeiita,'  by  preaumptioBa  and  aiw 
guments,  dHtingnish  these  into  *  proxiasa  at 
ramota,'  near  and  reoMHe ;  and  to  eaieh  of  them 
sive  a  different  efiect  ia  law.  Capr.  Q.  1M» 
N.  6.  ^  Indicium  defiaitnr  argumenttmi  da- 
lioti  parpetrati  demonatrativum,  seti  indicati* 
vam.  Idem,  Q.  191,  N.  1.  iadicia  propin* 
qua  ac  oerta,  quorum  unumquodque  per  se  aoT* 
ncit  ad  toituram.  Hiyua  generta  indicia  non 
veriaimilia  ao  probabilia  a^  certa,  aoa  levia 
aut  perfiinctoria  aed  urgeotia ;  nan  dnbia  aut 
Kqmvoca,  qusmultipKciterinterpretari  quaunt, 
aail  concladentia,  et  m  deKctain  inferentia,  aunt^ 
et  crimini  quaai  inhsrent,  ita  ut  iia  apparentU 
bua,  nihil  niai  rei  confcasio  deesae  videatnr. 
And  N.  14,  et  aeqq.  ut  indicium  aemiplensa 
probalionis  per  se  oMttm  sufficieiui  et  idoneuiift 
sit  ad  torturam,  tria  requhruntur,  1.  Ut  teatia 
ilia  unicna  ait  omni  exoeptioBe  major.  9.  Ut 
hie  testia  depooat  de  acta  immediato,  qaaiA 
fieri  intelligitur,  si  testia  sub  asaertioiiis  rationeHi 
per  aensum  corporeum  rei  uonvanientem  reddat, 
quod  nempe  ipsemet  delictum  ab  aocosato  per- 
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qiio  actu  ad  delictum  prozirae  accedente,  indi- 
Gium  tafllicieus  dod  facit.  Sicuti  Dec  illius  tes- 
timonium idoneum  ac  sufficiens  est,  qui  depo- 
nit  de  delicto  quod  in  oculos  cadit,  et  rationem 
reddit  de  alio  sensu.  3.  Ut  testis  verbis  dilu- 
eidia  et  indubitatis  de  crimine  testificetnr. — ^A 
presumption  ia  defined  to  be  a  demonstrative 
«ir  declarative  argument  of  a  crime  committed. 
Q.  191,  N.  1.  Near  and  certain  presumptions, 
of  which  every  one  is  sufficient  of  itself  to  jus- 
tify torture.  Presumptions  of  this  kind,  ought 
iiot  to  be  likely  or  probable,  but  certain  ;  not 
slight  or  trifling,  but  urgent;  notdoubtfolor 
equivocal,  that  may  admit  of  many  interpreta- 
tions^ but  concluding,  really  inferring  the 
crime,  and  so  inseparable  from  it,  that  those 
presumptions  appearing,  there  seems  to  be  no- 
thing wanting  Lut  the  confession  of  tlie  crimi- 
nal, &  N.  14,  and  tbllowing.  To  make  the 
presumptbn  of  half- full  proof  sufficient  to  jus- 
tify torture,,  there  are  three  thinoB  required. 
1.  That  that  one  witness  be  beyond  all  excep- 
tion.- S.  That  the  witness  swear  as  to  the  im- 
mediate act,  which  must  be  understood,  that 
the  witness  give  for  the  reason  of  his  assertion, 
some  bodily  sense  proper  to  the  thing,  as  for 
instance,  that  he  saw  the  crime  committed  by 
the  prisoner,  or  was  present  at  the  time :  there- 
fore if  the  witness  do  not  swear  concerning  the 
criibe  itself,  but  concerning  some  act  that 
comes  next  the  crime,  it  is  not  a  sufficient  pre- 
sumption. So  neither  is  his  evidence  proper 
and  sufficient,  who  swears  concerning  a  crime 
that  is  the  object  of  sight,  and  gives  an  account 
of  it  from  some  other  sense.  S.  That  the  evi- 
dence ooocemin^  the  crime  be  in  clear,  and  not 
doubtful  expressions."  Aflter  which  our  author 
gives  examples ;  and  it  is  to  be  oliserved,  that 
these  'indicia,'  presumptions,  are  required  in 
order  to  torture  ;  for  they  are  not,  in  this  au- 
thor's opinion,  sufficient  to  condemn,  unless 
they  be  "  certissima,  indubitatiNsima,  et  liice 
meridiana  clariora,"  most  certain,  undoubted, 
and  as  clear  as  the  sun  at  noon,  in  which  case 
they  have  the  effect  of  a  compleat  probation. 

The  *  indicia  remote,'  remote  presumptions, 
which  are  also  termed,  "  Dobitata,  semiplcpna, 
quae  rem  verani  esse  arguunt,  non  semper  sed 
plerumque  tantuni,  unde  etiam  non  dicuntur 
simpliciter  certa  indicia,  sed  verisimilia  et  pro- 
babilia,  sen  veluti  certa  indicia. — Doubtful, 
half  foil,  which  do  not  always  argue  the  mat- 
ter to  be  true,  but  almost  always  ;  whence  it 
comes,  that  they  arc  not  simply  called  certain 
presumptions,  but  likely,  probable,  or  almost 
certain  presumptions."  And  these  cumula- 
tively and  in  great  numlier  concurring,  may 
brin|f  A  person  to  torture,  but  never  to  condem- 
nation, 

Nov,  by  applying  this  general  doctrine  to 
the  indictment,  it  is  *  juris  iucontroversi,'  un- 
ooBtrovcrtible  law,  that  the  '  delictum,'  crime 
itself,  cannot  be  proven  *  per  indicia  et  pre- 
suuiptioncs,'  by  tokens  and  presumptions. 
Aud  as  to  tlie  punnels,  though  a  delict  crime 
were  proven  *  per  testes  omni  exoeptiooe  ma- 
joresy'  by  unexceptionable  witnesiei,  yet  it  will 


nppear,  tliat  the  drenmstsnces  libelledt  de  not 
deserve  the  name  of  *  indicia,'  presuroptiona ) 
and  though  tliey  slMNikl  be  allowed  thateem- 
pellation,  yet  they  are  '  remotissiua,'  very  re« 
mote,  and  by  consequence  can  have  no  efiect 
as  to  condemnation.  . 

As  to  the  additional  eondusion,  that  the  ship 
and  cargo  should  be  escheated,  the  Fiscal  citee 
a  wrong  place,  and  aupposes  the  case  to  he 
what  it  is  not:  hot  seeing  he  values  Mr.  If  ol- 
ley's  authority  so  much,  his  opiniou  in  this 
matter,  as  expressed  in  the  same  treatise,  C.  4, 
^  f  1,  S3,  is  thus :  By  the  law  marine,  if  goodn 
are  taken  by  a  pirate,  and  afterwards  the  piratnt 
attacks  another  ship,  but  in  the  atieiiipt  is  con- 
quered, the  prize  becomes  absolutely  the  can- 
tors, saving  the  account  to  be  rendered  to  tun 
admiral ;  and  it  is  accounted  in  law  a  iust  cap-, 
tion  of  whatsoever  may  be  got  or  taken  from 
such  beasts  of  prey,  be  the  same  in  their  own 
or  in  their  successor's  possiCision.  But  then 
an  account  ought  to  be  rendered  to  the  admiral, 
who  may  ^if  they  happen  to  be  the  gooiis  of  the 
fellow  subject  of  the  captors,  or  qX  nations  in 
amity  with  his  own  sovereign)  make  restitu- 
tion to  the  owner ;  tlie  costs  and  charges,  and 
what  other  things  in  equity  shall  be  decreed  to 
the  captor,  first  considered  and  deducted. 

§.  22.  By  the  statute  27  Edward  S,  cap.  13. 
If  a  merchant  lose  his  goodn  at  sea,  by  piracy 
or  tempest  (not  being  wrecked)  and  they  after- 
wards come  to  land,  if  he  can  make  proof  they 
are  his  goods,  they  shall'be  restored  to  him,  In 
places  guildable,  by  the  king's  officers  and  six 
men  ofthe  country. 

This  law  hath  a  very  near  relation  with  that 
ofthe  Romans,  called'*  de  Usucaptiune,'  or  tbn 
Atinian  law ;  for  Atinius  enacted,  that  tiie  plea 
of  prescription  or  lung  possession,  should  not 
avail  in  things  that  hsMi  been  stolen,  but  the  in- 
terest that  the  riglit  owner  had,  should  reroaia 
fierpetual :  the  words  of  the  Uw  are  thess^ 
*'  Quod  surreptum  est,  ejus  rei  sterna  ancteritaa 
esset"  Where  by  *  auctoritas,'  authority,  it 
meaned  *  jus  domini ;'  the  ri^htof  the  pniprie- 
tor  remains  perpetual,  though  a  thing  be  stole* 

Curia  Justiciaru  Suprcinn  Curise  Admi* 
ralitatis  tenta  in  I'rsetorio,  vel  novn 
I>4)mo  Sessionis  Bnrgi  de  Ediuburgo^. 
decimo  tertio  Die  Mensis  Mariii,  170^ 
per  Judicem  diets  Curiffi,  et  pvr  llono* 
ratissimos  Viros,  Joaunfm  C.'omitem  de 
Loudoun,  Joaiiiiem  Dominiim  de  BeU 
haven,  Dominus  Uoberiuin  Dundai  dn 
Arnistoun,  Joaniiero  Ilotne  de  Blacked- 
der,  et  Joannem  Cockhurn  de  Ornus* 
toun,  Assesaores. 

Curia  legitime  affirmata. 

Capuin  'Fhomat  Green^  commander  of  the' 
ship  called  the  Worcester,  now  in  Bruntislan4 
harbour. 

Capt.  John  Mmdder^  chief  mate  ef  the  Mid 
ship. 

Mm  lUyneM^  eeeond  mate  of  the  said  ship. 


iteT] 


Trial  ^Capttrin  Orteiiajid  kit  CretCf 


[IMS 


m  bad  hamonr,  fbrbore  for  Mint  time  to  apeak  ]  giiag  oat  «f  iha  r 


about  Wm  broiber,  or  captain  Dnunmpod:  but 
■Aartlitt  lliey  hid  taken  aumc  cup«  about,  and  i 
tbat  the  d«|iODeDt  ibouffht  HaiDci  in  a  better 
m*>d,  tbe  deponeni  aik«il  ibe  aaiil  UaiDva,  If  | 
1m  haJd  iwt  hearU  ot',  or  taea  any  Boots  ibi]! 
eoming  to  ur  from  tbc  SmI  Indin  ?  depoiM^ 
tbat  Haiiwa  thenaatd,  "  That  while  ibeirihip  ' 
was  upoo  the  cout  of  Malabar,  (where  ihny 
had  taseo  in  a  black,  whom  HaiDea  jioinled  to,  ' 
■nd  bad  by  bin  at  tbe  time)  a  Dulch  dii|i  id- 
fbrmed  then),  thai  nne  captain  Dnimniuotl, 
aommaDilini;  a  Scots  ship,  was  timed  |iiniu ; 
and  tbat  tliereupon  they  tDaaned  their  nloop, 


,  heard  no  nore  what 


pjued.  Atid  depones,  that  the  same  ni^l)l  ll 
iripotient  heaid  Mrs.  Wilkie  intrest  the  ma 
lidowSealiKi,  to  endearoorto  get  anaecoant 
i  am  any  of  captain  Green's  crew,  of  her  md, 
1  ho  had  gone  doctor  aboard  of  the  saideaptaia 
:>ruTninnDd's*h)p  ;  and  buTing  rctomed  nest 
iiOTDint!',  titc  deponf-iit  heard  Anne  Seaton, 
I  iiitfhier  to  the  said  widow  Heaton,  tell,  that 
I  laiiiM  had  uid  to  her,  that  they  had  a  design 
1.  pump  bim  ;  but  what  he  hail  uid,  he  had 
..id.  And  that  he  the  said  llsinev  told  the 
.  id  Aooc  SestuD,  when  aihed  by  her,  itby  hs 
"  "  ■ "  the  inenlioniLi)*  of  c     *'~ 


and    made    thenselrei    ready,    in   caie  they     Drumuiond  ^  'lliat  lie  anNwervd,  that  he  liuew 


I  baie  been  aUackcd!"  But  Hui 
addad,  '•  That  they  did  nut  see  the  said  cap- 
tain Drumniond."  l>c|ionrs,  that  the  said  I 
Hainaa  did  likewise  say,  "  1'hat  be  had  iu  bia  _ 
•natudy,  at  the  time  tbe  afaip  ihe  Worcrsipr  I 
vas  aeised  io  the  road  uf  Leitb,  that  which  | 
ba  wouM  n«(  liaro  bllea  in  the  seiaers  hands 
Ar  twice  the  Tsliie  of  tbe  ship."  Anddcpooes,  | 
that  the  (aid  Hainea  likeways  added,  "  Tbat 
be  Ifaraw  it  oretboard  after  tba  ship  was 
•cized  ;"  Baying,  "  Let  then  aeek  it  now  in  I 
IIm  bollMii  of  the  sea."  Depones,  that  white 
tbe  depooent  wu  diieauTsin^  with  the  aaid 
Haines  about  tbe  worth  of  tbe  ibt(i,  the  said  ' 
Haiike*  aaid  tt>  tbe  ilepaaent,  ihai  it  would  d<m 
be  found  to  be  so  rich  as  it  was  ei|>ectcd  :  hut 
tbat  there  waa  itill  io  tbe  ship  that  which 
wnuM  never  be  found  by  Ibe  seiiers,  unlets 
tbey  pnlted'  her  board  from  board;  and  that 
lb*  Mid  Hainca  said,  be  knew  rery  well  wbei« 
tbal  thing  lay.  Dcponea,  tbat  bis  mother 
hanng  gooe  to  tbn  other  room  to  Kn.  Seatoa, 
Ibe  miftrcM  of  tbe  bouse ;  aba  deaiied  the 
•aid  Hrs.  Sraton  Io  enquire  of  Uunes  con- 
•erntnff  her  aon,  tbe  deponent's  brother ;  and 
tbat  Mrs.  Seaton  aaid,  that  Haisea  was  a 
■uttor  of  Aan«  Seatoo,  her  dau^ter,  who 
would  be  more  proper  to  enquire  that  ot 
Hainea :  and  that  the  next  morain?  Auoe 
Beaton  dedared,  in  presence  of  KenDCih  Mac- 
kenaie,  that  Haines  bad  aaid  to  her,  "  He 
feiad  thay  hfd  a  design  to  pump  bim  ;  but 
thai  they  ahooM  notlw  the  wiser  af  him  : 
tbowb  what  be  had  said,  he  bad  said  ;"  but 
woiitd  say  no  more  at  that  time.  Caata  tci- 
«nti«  paUt.  And  tbia  ii  the  tmth,  at  he  shidl 
uawertoOod. 

RoBUT  F«uu.  Jambs  Waus. 

GoDipeaicd  Ktniulk  Uackenxit.  indweller 
in  Cannongate,  sjged  97  year*,  or  thereby ; 
narriad  i  wbo  being  soleninly  aworn,  paiged 
«f  partial  coonsel,  oxaniiiMd  and  intcrrof^l  bC 
mpra;  depones,  tbat  in  the  taonth  of  October 


iiore  of  l)ie  iraiil  captain  Drnnimond  ilian  ba' 
kvould  tell.  V9U$a  tricntia  lattt.  And  Ibb  ia 
ilie  truth,  Bi  be  shall  answer  In  God. 

ItoaERT  Foaae*.     KcNNmi  Mackemeie. 

Compeared  IVilluan  Wood,  one  of  the  gun- 
iitn  of  btr  aiojeitv'a  artillery,  aged  53  yeara, 
•..t  thereby  ;  married :  who  being  solemnly 
purged   uf  partial    conosH,  i  '      ' 


[iMKut  wss  m  CMunan] 
ii  Bruotialanil ;  and  that  one  John  Hendetaoo, 
writer,  in  Edinburgh,  waa  likeways  pteaent ; 
ilepones,  thai  tbe  aud  Qeorge  Haines,  and  Ifaa 
i<st  in  company  wiUi  the  deponent,  faana^ 
ilrunk  pretty  warmly,  the  said  George  Haiae* 
idU  in  a  mekocholy  fit ;  and  John  Heodeiaoa 
liBfiug  uked  iba  tcaaon,  the  said  Haines  ex- 
l>tewed  himaetf  thus:  "  It  b  a  wonder  that 
we  did  not  nnfc  at  aea,  thai  Gad  daes  Mt 


tltat  baa  been  committed  during  this  task 
mya^,  on  board  of  thai  tAA  bitch  Bass ;" 
IMntingtocaptain  Green's  ship.  And  deuowea, 
that  thereafter  be  went  a  walking  with  th« 
said  George  Haints  in  tbe  Unksof  BnmtislaDd; 
-nrl  tlie  deponent  happening  to  lell  tbe  said 
llaioes,  tbat  capuiu  Madder's  uncle  waa  burnt 
in  oil,  fur  allenipling  to  birm  the  Dutch  iliipa 
it  Ara«t»rdam ;  the  said  George  Haines  did 
[hereupon  lell  tbe  depoaenl,- "  Tbal  if  what 
I'jplaJD  Hadiler  had  done,  durinr  his  Isat 
voyage,  were  as  well  known,  be  ^served  aa. 
much  as  hia  uncle  had  met  with."  Caiun  mi- 
ealim  patel.  And  this  is  the  tmtb,  as  ba 
shall  answer  In  God. 

Robert  FoaBta.         Willum  Wood. 

Compeared  John  Hendeno*,  writer  in  Edio- 
bitrgh,  aged  SO  yeare,  or  thereby  ;  unmariied  ; 
wbo  Wog  solemnly  swoni,  purged  of  partial 


counsel,  examined  and  inlerro^  Mi    m/n^i 

_ Jaiiones,  conformi*  preetdemli,  (»i»,   WiUian 

Iait;whei7h;..bipiheWoi«»WrVMKi»7B  i  '^"^i*  ^  <!«<'*«.■  '^fP*  "  »«•  Sl"!!.***: 
Br^ntidaad  btirbEur.  the  deponent  wm  U  I  ?f "l.'^r"  ^"..fi?' J*^'","^  ^"^  ^TL 
Widow  Saalon's  hou^e  with  George  HainA  j  ^f'.'**  "wnw  "«,  «»•  Jmlw  of  aiin»ria«d.i«- 
(whom  he  BO.T  points  to  in  the  pinnel>  and  ,  jr'"*""  "*  ""*»"'  "*-""  '^  '""  ""^ 
iames    IVilkie,    and    beard    the  sud  Jamec  <  ^-^  V 


Wilkie    aik  ibe    said    Haines  about  captali 
Thomas  DrummoDd'ssbip;  at  which  Ihea 
Uaiaea  fall  in  a  nxioa ;   bat  tba  <' 


tcieatU  paUt.     And  Ibis  ia  tbe  trutt^ 


depoaeat  I      CMipeaRd  Anne  Snton.indwdlainBnnt* 


WmiI,  aged  10  ycus,  or  thcrahy ;  nunMiriwI : 
wbo  bfliaf  Mlmial*  nrMn,  pargad  of  pariwl 
ooontal,  extUDbca  voA  internet  ul  mpra ; 
dcfMBM,  that  she  wu  prMent  with  George 
Uainw,  mm  of  ckpUin  Grceu'i  crew  (wbon) 
■h*  pMDii  at  the  tar)  in  Brantislatid,  U  the 
time  vben  Hn.  Wilkio  and  iier  *aa  wen 
there:  that  Mrt.  Wilbie  deEtred  the  deponent 
to  endetToar  to  Wni  if  George  Baioc*  koeir 
■o^  thJDg  of  capbUD  Drammond,  became  the 
MidHra.  Williie  had  a  aoD  that  weat  aloag 
with  him.  Ueponea,  that  ihe  the  depotkent  did 
MGOrdingljr  enquire  at  HtinM'i,  but  he  de- 
aM  that  e'er  be  nw  the  nid  thip,  orkntw 
•Bjr  Ihinr  of  her.  Depooei,  that  abe  wai 
likewiM  praient  with  George  HiioEa,  when 
Williatn  Wood,  one  of  her  majesty's  artillery, 
Hd  John  Henderaon,  were  in  campuy  with 
lum,  Bod  that  at  that  time,  GeorRe  Hainei,  in 
•  malaoeholjfit,  espre«Md  himadf  thni:  "It 
ia  a  wander,  that  dace  we  did  not  siok  at  lea, 
Ikat  we  are  not  iwatlowed  up  with  the  groirod 
nbore,  for  the  sioa  oommitted  on  board  of 
tptain  Oreen'a  ihin."  And  depoaea,  that  be 
likflwiaa  added,  ''  auring  the  laat  *oj>a^." 
And  depones,  that  HaioM  said  to  the  depo- 
nent, "That  he  knew  more  of  captain  Drum- 
BMod  than  what  he  wontd  expreaa  at  that 
time:"  dqionea,  that  the  aaid  Geoige  Hainea 
told  the  deponent,  "  "Hiat  when  the  ahin  waa 
■euted  ia  licith  rud,  he  bad  aboard  with  him 
that  which  he  would  not  have  had  to  fall  in 
theaeiser'a  band*  for  twice  the  Talue  of  tb« 
•bip,  but  that  be  threw  the  aame  overboard." 
D^ouca,  that  the  never  talked  with  Haincn 
■MOt  an  old  aweetbeart  that  ihe  had  aboard  of 
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tem;^  for  the  piiaonera,  wbotber  or  not  it 
he  euatomary  that  gooda  be  marfced  or  num- 
bered where  there  is  a  aupercargo  aboard ;  d** 
pnnea,  that  it  ia  always  cuitomary,  whether 
they  bekmir  to  ten,  or  one  man :  and  bmng  in^ 
teiTogate  tor  the  pannels,  whether  or  not  tb« 
reaaon  why  the  gnods  wanted  mark  or  number, 
might  be,  becauae  tbal  the  goodi  were  mutifc 


damaged,  and  the  pep)ier  spoiled  and  heated  { 
depones,  that  where  Ibe  |f     ' 
spoiled,  the  bale*  w 


«  gomli  or  pepper  wen 


Baiaeaia*  to  Ibe  deponent,  "Thatsbe  wonM 
MTBraeeoim  again."  And  depones,  that  she 
nerei  baard  Haines  say,  "  Tliat  tbere  was 
nt  aboard  of  the  said  shiii  what  vonld  not  be 
jbimd  nnleaa  ahe  wera  palled  board  from 
kMurd."  Ami  depones,  ibst  when  tfaedeponent 
waa  enqoiriDg  of  UalDcs  abooi  Mrs,  Wilkie'a 
BOO,  tlut  be  said,  "  Tbat  abe  designed  to 
Mmp  him  a*  Ur.  Mackenzie  had  done  ba- 
nre.  Caaia  wienti«  patti,  Aod  this  ia  the 
tmlh,  as  the  shall  answer  lo  God. 

Roaaai  Forbis.  Amnb  Buton. 

Compeared  captain  JoAn  Brosa,  skipper,  in 
Lailli,  aged  40  years,  or  thereby,  marned :  who 
buag  solemnly  swoni,  purged  of  partial  coun- 
mI,  esamined  and  interrogate  at  nipra;  de- 
fumtMt  That  be  went  aboard  the  ahip  the  Wor- 
«atter  wben  the  goods  were  nnloaded,  by  order 
•flbe  lorda  at'  tbe  committee  of  pTi*y-oowKil, 
and  saw  tb«  batches,  which  were  hit  and 
SmM)  opeoed  j  deponea,  that  on  the  lar- 
baid  iide  of  the  ship,  the  goods  werv  much 
4aai^{«d,  and  that  few  or  none  of  the  packed 
gooda  were  numbered  or  marked,   which  is 


meivcd  any  goods  bat  w 
bs-might  know  to  whom  tbay  belonged  ; 
patfcMi  that  the  goods  aboard  the  said  s 
■wa  rq^alari/  eiwngk  maved:  and  bang 


here  tbe  pep|>eT  and  other  eoods  were  intire, 
there  were  bales  and  packa  wnicb  wanted  both 
numbers  aod  mariu:  and  beiag  likewise  inter- 
rogate by  the  pannels,  whether  or  not  there 
were  some  packs  and  bales  tbat  had  a  cummon 
■bip'raark,  and  same  who  bad  unly  the  reatige 
thereof,  being  near  worn  out;  depone^  that 
there  were  a  great  many  who  had  a  commoa 
mark,  and  tliat  it  was  plain  and  obfioui,  and 
tbat  there  wera  others  wlio  had  no  mark  at  alt, 
and  that  tbe  most  part  wanted  marks  stto- 
getber,  and  that  there  were  two  or  three  balea 
which  had  the  vestige  of  a  mark.  Cauta  icU*- 
titt,  the  deponent  witnessed  the  unloading  of 
Ihe  said  ship,  at  tbe  desire  of  the  lords  of  the 


of  t 


And 
T  to  God. 

John  Bbowh. 


!.  lb. 


ntedhMh 


Compeared  ArrkHaU  Hodge,  skipper,  is 
Leith,  aged  40  years,  or  thereby,  marned; 
who  being  solemnly  sworn,  puTgeil  of  partial 
coonsel,  examined  and  Interrogate  al  muraj 
depones,  thst  he  was  aboard  Ihe  ship  Ibe  Wor* 
ceaterinBrimitslaud  hartiour,  when  the  com- 
mittee of  privy-couticil  came  to  rummage  her, 
and  saw  goods  unloaded  from  aboatd ;  dej 
that  Ihe  most  part  of  the  ^oods  wanted 
number  and  marks,  which  la  do  i 
or  regular  In  any  ship  tbat  ever  tlie  deponent 
has  seen :  but  the  deponent  did  never  see  any 
Bast-India  ship  unloaded  before.  Coum  trien- 
ti^paltl.  And  ihb  is  llie  tnilb,  a*  be  shall 
answer  to  Goi!. 

Rob.  Forbis.  Archibalo  Honca. 

Compeared  John  Glen,  golilsmilh,  indweller 
in  Leith,  aged  4S  years,  or  thereby,  married : 
who  beinj;'  solemuly  iworn,  purged  of  partial 
coudkI,  ezamincd  and  iotrrri^ta  ufwpra; 
depones,  ibal  tbe  second  day  after  thi:  sblp  Uta 
Worcester  cama  to  Leith  niad  in  Fummer  last. 
Ihe  deponent  went  aboard  the  said  ship,  ami 
about  twelve  o'clock. of  the  day,  the  deponent 
waa  in  tbe  cabin  with  captain  Madder  and  one 
Hatnmond,  now  la  England,  as  the  deponent  is 
itriarmed ;  at  which  time  ibe  said  captain  John 
Haddertnnk  a  seal  oot  of  his  pocket,  andaafced 
tbe  deponent,  what  he  tfaot^ht  of  the  Best) 
African  and  Indian  companies  arma,  and  at  tfaa 
same  time  gave  tbe  deponent  the  s»id  seal  in 
his  band,  to  which  the  deponent  did  look,  ami 
fiiund  theraon  the  8t.  Andrew's  mras,  adro- 
tnedary,  a  camel  with  a  castle  on  tbe  back  of 
it,  amTa  ship  with  a  rising-smi  above  Ibe  hel- 
BiBltaiidtwawildmeaaasnppotters;  aDdttll 
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the  mkl  Wtl,  to  ihe  bnt  of  die  demMM'i  me- 
mory, was  near  (be  bufiieM  of  an  Eo^ub  balf- 


cnwD,  and  liad  an  baadle  of  Li)^um  *ilB, 
And  being  inlerrogaU  if  aboard  tbe  eaiil  •hip 
lie  did  nee  ibe  impreaaiooof  tb«  aaid  acal  upoa 
■oy  paper ;    depODci  negalite.     And  fortber 
deponea,  tliat  the  aeal  now  exhibiwd 
wai  not  the  lame  which  captaio  Ha 
abtw  to  the  deponent ;  and  whereupon  be  baa 
deponed  ■■  aboTe,  cama  teientiti  palel.     A 
diia  ia  the  truth,  ai  he  aball  answer  lo  God. 
IU>BEaT  FoRBU.  John  Glih, 


Trial  t^  Captain  Greta  and  kit  Crea,  .  [ISTS 
tber  (Btiaiactioa,  at  tha  imin  of  Mve  of  yodr 
own  number,  made  openly  in  oaort,  iIm  jw^ea 


dear  oridofice,'  they  dn  not  eonflne  u 
to  two  cooeurring  witnetMi,  hut  hsTo  left  ta 
you  what  nidence  ii  necaaaarj  lo  make  faitta, 
aocording'  to  the  natore  of  the  crtne,  to  jrour 
Hadder  did     ooD*iclion. 

Your  butinen  then,  gfentlenwD,  i«  to  apply 
compare  the  probation  wi-"-  ■■--  --^-^ — - 
and  lo  return  vour  >erdict  d 


what  you  (binb  proteoor 
The  Probation  beiDC  ended  aaabote,  and  the  I  .    'V" 'r^!"!!^  "i"™- 
_«2eonlai»«lioeJUe,«)meofth«:a«.ei»i  '""'*•  "^  P«*»«  «»  <l'-«™" 
moved,  that  that  part  of  the  judKCi  and  aa- 
'nietloquitor,  whereby  they  find  the 


It  piracy, 


^  _ .  ir  robbery,  or  murder,  a*  li- 
belled, being  proTen  by  clear  and  plain  eri- 
dence,  relcTanl,  &c.  to  be  explained  aa  to  theae 
worda,  *  being  proren  clear  and  plain  by  eri- 

*  dence,'  if  the  aame  did  require,  that  the  aaid 
crimei  of  piracy,  or  robbery,  v  murder,  ihould 
be  proven  by  two  or  three  witnetaea,  directly 
pronng'  the  foreaaid  crimei :  or,  if  it  were  only 
rcquirM,  that  the  crimes  of  piracy,  or  robbery, 
or  murder,  as  libelted,  being  proven  by  a  clear 
and  plun  evidence,  a*  to  the  cumulative  and 
concurring  pmuraptiona,  whereby  the  same 
were  alleged  to  be  iuferred,  aUhough  two  con- 
cuTTiDg  wiinetKS  should  not  be  found  as  to 
•very  several  presumpltoo,  were  sufficient:  the 
aaid  judge  and  asscMors  declared  their  mean- 
ing to  be  in  the  terms  of  law,  vis.  That  though 
there  were  not  a  direct  pcobatiou  of  the  Crimea 
libelled, '  per  idoueoa  teste*,  vd  inatiticta  aper- 

<  tiaaimia  duoameniis,'  by  proper  witnesses,  or 
made  good  by  plain  protrila ;  yet  if  the  Crimea 
dad  appear  by  tbe  qiuJiBcatKHiB  and  circum- 
cttnoea,  as  Ihey  were  libelled,  to  be  made  out 'per 

*  indicia  ad  probationem  iadulntala  at  luc«  cla- 

<  riora,'  by  undoubted  preaumptioDsai  clear  aa 
sun-shine,  albeit  every  circumstsnce  and  qua- 
lification were  not  proven  by  two  dtrecl  wit- 
ncMcs,  the  aame  should  be  held  for  a  dear  and 
plain  evidence. 

Thereafter,  according  to  the  custom  ofanerred 
in  criminal  courts  and  prooeaaea,  that  the  ad- 
vocates for  tbe  porsner,  and  fiv  tbe  pannels 
are  allowed  kiite  indt  to  apMch  the  assiie,  and 
renime  and  lay  befbre  Um  aaaizera,  tbe  libel, 
with  the  interloonitor  past  thereon,  and  apply 
the  probation  led  for  pronnglbereof  on  the  one 
paH,  and  on  ttie  other  to  m«me  the  defences  for 
tbe  pannels,  and  to  take  off  aa  much  a*  poaaible, 
the  w«ght  of  the  probatuD  for  Uidr  defeiKe 
and  exculpation ; 

Sir  Damd  DalrympU,  ber  maieaty's  ad- 
latitat,  one  of  the  aMistaoto  to  the  Proetwator- 
Fiscal  JB  this  criminal  putauit,  spoko  to  tb< 

OaiflMau  of  tbe  inqneat ;  you  have  befort 

yw  iBdiobnanU   agaicat  the    pannel*  upon 

TCTf  amCHNM  orimea,  and  these  indictment! 

*■«•  bMI  ■■■taiBid  relevant,  a*  hbelled  by 

hMBinfela  jndn -admiral,  to  be  proven  by 

raid  flda  wnimBi.    fiat  tat  ygtu  Atr- 


IX'J 


and  tberefbfc  the  Icsa  need*  be  said,  ehber  far 
deariag  Ibe  nature  of  tbe  c 
of  tbe  diacnvery,  or  for  aom 
dcnces:    But  to  cnm|^y  wi 
■uch  trials  in  this  kingdom,  and  for  pi  _ 

tbe  mistakea  into  which  tJie  hiwyera  oa  tb« 
other  part  seem  to  lead  you  :  Forgive  ma  if 
alWr  a  sederunt  of  twdve  hours  spent  in  lead- 
ing of  the  probatton,  f  detain  youa  little  tonger 
in  recapitulating  what  has  past,  with  boom 
few  obMTVations,  I  bt^  not  improper,  befiirB 

As  to  the  crimes  contained  in  tbe  indictmeBt, 
it  is  obvious  how  heinous  ihey  are,  and  bow 
hateful  they  render  the  persona  who  are  truly 
guilty  in  the  eye  of  tbe  taw ;  A  pirate  is  in  a 
perpetual  war  with  every  individual,  and  every 
state,  christian  or  itifidH.  Piralss  properly 
have  DO  country,  but  by  the  natore  of  their 
guilt,  separate  tbenwdvea,  and  renounce  on  this 
matter,  the  banefllof  all  lawful  societies:  They 
ate  worse  than  ravenous  beasts,  in  aa  lar  m 
their  fatal  reuoo  gives  them  a  givatcr  bcnhy 
and  skill  to  duevil:  And  whereaa  aueh  rrcB- 
tuica  IMIow  the  bent  of  tlicir  naturea,  and  ibat 
pramiacuoiuly  piratea  extinguish  hainaninr  in 
themselves,  ana  prey  npon  men  only,  especiaily 
upoa  traders,  who  are  tbe  iMMtinnocaoL  Tb« 
crime  of  piracy  is  complex,  and  ia  made  up  «f 
oppnasiOD,  rotwery,  and  murder,  commiUed  ■■ 
places  far  remote  and  solitary.  And  indeed  kT 
God  bad  not,  in  a  moat  wonderful  way,  braoglit 
the  crimes  whereof  Iha  paaiwla  atand  ac- 
cuaed,  to  li(;ht,  they  might  have  eaeaped  un- 
punished in  this  world,  to  tbdr  own  eternal 
deatruclion,  and  to  the  great  Iosb  of  stwh  who 
mav  he  amended,  or  prevented  by  the  eaampU 
of  toeir  punishment.  But  aldioagb  the  abasas 
now  complained  of,  happened  in  tM  vast  ooeaM, 
BiHi  at  no  less  distance  thsn  tlte  Eaat-Indiaa, 
and  that  the  actors  were  tied  by  obviona  reaaMi 
to  SBCTecy  on  their  own  aocoaot,  and  wera 
boiuid  by  a  regnlous  command,  not  to  nraal  or 


iolerpdsed,  ss  uses  to  be  in  such  caaas,  and 
which  has  more  force  to  restrain  nten  of  aoeb 
detperate  priudples  snd  pracbcra,  than  all  tbe 
ties  of  rebgioD  or  nature :  Yet  God,  in  hk  pro- 
videooe,  has  let  in  hgbt  upon  tbeae  dkrfc  aid 
cmel  crimes,  as  it  were  by  aaere  aodihBi :  Rw 
1  presome,  you  are  nr*  —■ 
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whidi  wert  dropt  in  pawkm,  or  expressed  by 
the  weigfht  of  gfiiilt,  conceroing^  the  wickea- 
DesM  whkh  hare  been  done  awwrd  the  Wor- 
cester* darings  the  last  voyage.  These,  and 
some  other  grounds  of  suspicion  which  ap- 
peared upon  better  enquiry,  were  the  occa- 
sion of  the  intbrmalion  ^iven  to  the  govern- 
ment, and  how  cautious  the  lords  of  her  ma- 
jesty's most  honourable  privy-council,  hare 
been  in  examining  the  matter  before  any  prose- 
cution was  appointed,  I  persuade  myself  that 
yon  and  the  whole  nation  know,  and  are  sa- 
tisfied. And  now  that  the  probation  has  been 
solemnly  led  in  presence  of  the  court,  and  of 
the  great  number  of  all  qualities  who  have 
been  present ;  1  doubt  not  it  will  appear  to  you 
and  all  men,  who  will  suffer  their  reason  to  act 
freely,  that  these  informations  hare  been  too 
well  founded. 

The  indictment,  as  it  concerns  the  facts  li- 
belled, consists  chiefly  of  two  parts.  The  first 
eonoem&  a  murder  and  piracy  happening  upon 
the  coast  of  Malabar.  The  second  concerns 
ciremnstances  which  help  to  give  light  to  that 
piracy,  and  which  circumstances  have  hap- 
pened since  the  arriving  of  the  Worcester  into 
this  country. 

As  to  the  first,  gentleman,  you  have  a  tes- 
timony of  the  first  witness  Antonio  Ferdinando, 
who  depones.  He  came  alH>ard  of  the  Wor- 
cester upon  the  coast  of  Malabar,  and  that 
about  a  month  af>er,  he  saw  an  engagement 
betwixt  a  sloop  bekinging  to  the  Worcester, 
and  another  ship  sailed  by  white  men,  speaking 
English,  and  bearing  such  colours  as  captain 
Green's  ship  did  b^r ;  and  that  the  captain 
and  some  otners  of  the  Worcester's  crew,  went 
aboard  the  stranger's  ship,  and  staid  about  the 
spaee  of  a  glass ;  that  upon  their  return  to  the 
Worcester,  the  sloop  was  manned  out  with 
twenty  men,  of  which  number  were  the  cap- 
tain'himself,  with  Madder,  Simpson,  Keigle, 
Kitchen,  and  others;  that  the  sloop  was 
rooonted  with  4  gfuns  and  3  patteraroes ;  that 
the  skwp  engaged  the  stranger's  ship,  and  that 
there  was  a  running  fight  for  3  days,  during 
which  time  the  Worcester  came  up  and  fired 
at  the  said  ship,  and  that  upon  the  third  day, 
the  said  onibrtunate  ship  was  taken  (and  what 
is  fearfnl  even  to  repeat^  the  crew  being  about 
ten,  were  murdered  and  thrown  over- board  ; 
that  the  goods  were  brought  aboard  of  the 
Worcester,  and  the  taken  snip  was  sailed  with 
a  part  of  the  Worcester's  crew  to  Callicoiloan, 
and  there  sold  to  Coge  Commodo ;  that  the 
deponent  himself  was  wounded,  the  scar  of 
which  wound  was  shewn  to  you,  gentlemen, 
and  the  court ;  and  that  he  was  commanded 
to  keep  secrecy  under  the  highest  peril,  and 
that  the  very  upper-coat  wiiich  he  wears  (and 
in  my  judgment,  appears  to  be  Scots  rugg) 
was  a  part  of  the  spoil. 

As  to  this  testimony,  gentlemen,  there  are 
•eteral  things  vert^  observable,  such  as  the 
alayedneas,  simplicity  and  constancy  of  this 
witnesBi  who,  in  many  examinations  before  the 
oMHMil,  nod  conuDittee  of  ooaDcii,  has  wii- 


ibrmly  given  the  same  aeoonnt  which  he  has 
now  depone<l  before  this  honourable  court; 
not  in  the  same  form  of  conceived  wonfo,  but 
materially  the  same,  though  the  interrogators 
have  been  changed :  And  I  think,  it  adds  to  tba 
weight  of  his  testimony,  that  ye  are  witnesses 
how  it  was  emitted,  while  he  was  under  heavy 
sickness,  and  forced  to  lie  down  at  the  end  of 
the  table. 

2.  It  is  observable,  that  this  witness  Antonio 
Ferdinando  had  no  accession  to  the  discoTcring 
of  this  matter,  nor  was  at  all  an  informer :  But 
the  matter  being  enquired  into,  he  did  plainly 
and  honestly  acknowledge  from  the  beffuning, 
as  he  has  now  deponed :  Neither  was  the  story 
first  told  at  Leith,  nor  since  the  pannels'  arriv* 
ing  in  our  harbours:  But  it  appears  by  the 
testimony  of  Antonio  Francisco  tne  other  *nhu:k 
(who  shews  a  great  inclination  to  favour  cap- 
tain Green  and  the  pannels)  that  Ferdinando 
gave  him  the  same  account  in  substance  upon 
the  coast  of  Malabar :  And  this  is  further  con-* 
firmed  by  Strin^man  the  cook,  who  told  in  se- 
veral examinations  before  the  council,  that 
shortly  after  the  said  Stringman  came  aboard 
on  the  coast  of  Bengal,  Ferdinando  who  wai 
his  mate,  gSTC  him  the  like  account  of  the 
story  :  So  that  it  is  morally  evident,  that  this 
account  of  the  crime  was  not  invented  with 
any  view  of  a  trial  against  the  captain  and  hig 
crew. 

3.  It  is  worthy  your  notice,  that  captain 
Green  had  been  aboard  of  the  unfortunate  ship 
taken,  as  a  friend,  and  had  opportunity  to  spy, 
that  thd  crew  being  but  about  ten,  were  too 
weak  to  man  or  defend  a  ship  of  90  guns^ 
which,  no  doubt,  emboldened  him  to  undertake 
the  wickedness  complained  of. 

It  is  observable,  that  the  several  parts  of 
Ferdinando's  testimony  are  fortified  by  concur* 
ring  proofs.  As  first,  by  the  books  foond 
abmird,  it  appears,  that  the  sloop  was  furnished 
with  arms  in  the  month  of  February  HbeNed, 
aod  that  the  arms  were  such  as  the  testimonr 
mentions.  2.  He  shews  you  the  scar  of  hv 
wound  u^n  his  arm ;  and  as  he  depones,  tint 
he  got  it  in  the  engagement,  so  the  cbimrgeon 
depones,  "  That  he  not  only  saw  it,  but  that 
shortly  after  the  hearing  of  the  shooting,  he 
had  taken  the  dressing  from  off*  the  wouncT  and 
found  it  a  fracture,  and  that  it  k)oked  like  m 
gun-shot,  and  that  the  black  came  to  his  chest 
a  few  days  thereafter  to  have  it  drest  aboard.** 
3.  The  testimony  of  Ferdinando  is  also  con« 
firmed  by  the  depositions  of  Francisco  and  Mr. 
May,  as  to  two  very  notable  articles,  viz.  The 
bringing  of  the  goods  aboard  about  that  time : 
And  by  the  testimon^r  of  the  said  Mr.  May,  at 
to  the  ship  taken,  riding  at  the  stem  of  the 
Worcester.  4.  Captain  Madder's  severe  com* 
mands  for  observing  of  secrecy,  is  not  only  de* 
poned  upon  by  Ferdinando  the  first  vriuiesi, 
not  also  by  May  the  cbimrgeon,  very  circum* 
stantially  :    When  Mr.  May  asked  an  innocent 

Suestion,  as  one  shouM  think,  upon  seeing  the 
eck  lumbered  with  goods,  Mr.  Madder  aiH 
swersy  curang  him,  and  bids  him  mind  hie 
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l^aUter-boz.  When  Mmj  goes  to  hb  cheats 
Uiere  came  three  men  to  be  drened-of  their 
woonds,  of  which  the  black  was  one.  May 
aska  them  how  they  came  to  be  wounded,  but 
Madder  had  followed,  and  commanda  aileoce 
on  their  peril ;  but  Mr.  May  peniatiDg  in  hia 
enquiry,  Madder  goea  to  the  commander,  and 
brings  a  poaitife  order  to  answer  no  questions: 
Thus  Ferdinando  and  May  concur  aa  to  the 
command  of  aileoce.  Now,  I  put  it  to  your 
eonciences,  gentlemen,  if  ye  thmk  this  mys- 
ftty  waa  UMd  to  cover  a  common  accident; 
or  if,  rather  you  are  not  satisfied,  that  joining 
die  testimony  of  Ferdinando  with  the  wonnda, 
ind  the  silence  so  rigorously  imposed,  the  goods 
brought  aboard,  the  riding  of  the  taken  ship  at 
the  atem  of  the  Worcester,  they  do  not  eirmoe 
the  certainty  of  the  piracy  and  murder  libelfted» 
as  far  aa  the  nature  of  the  thing  can  admit. 

To  these,  gentlemen,  ye  would  be  pleased  to 
join  in  your  obserfation,  that  it  is  owned  and 
demonstrated,  from  the  books  taken  aboard  of 
the  Worcester,  that  there  sprung  a  leak  in  the 
taid  ship  on  the  coast  of  Bfalabw ;  and  that  it 
had  been  most  natural  for  the  pannela  to  ha? e 
canried  their  ship  to  Goa,  or  to  Sunt,  which  was 
within  ten  AefftieB  sailing,  or  thereabouts ;  yel 
the  pannels  did  chuse,  rather  than  continue  on 
that  coast,  to  run  along  in  a  leaky  Teasel,  a 
dan^rous  courtie,  round  the  peninsula^  and 
ihe  island  Reilon,  to  the  bottom  of  the  bay  of 
Bengal,  a  course  of  about  7  or  800  leagues. 
But  that  fiidgue  and  risk  was  small,  when 
compared  wiUi  the  danger  of  repairing  their 
fhip  on  a  coast,  where  their  crimes  might  be 
■lore  easily  discorered.  S.  It  is  remarkablet 
that  the  books  found  aboard,  and  now  lying 
before  j^ou,  contain  the  full  iustructionB  given 
to  captain  Green  and  his  company,  from  their 
alleged  owners,  which  have  something  myste* 
lioua  from,  the  very  beginning.  1  have  bad 
Sttk  occasion  to  peruse  them,  having  seen 
them  this  morning  tor  the  first  time.  But  one 
thing  1  could  not  but  notice,  that  in  the  in - 
■Iructions,  one  article  contains  a  cypher,  in 
which  the  captain  or  supercargo  was  to  corres- 
pond with  their  owners.  And  although  the 
cipher  seems  to  be  nice,  and  well  enough  de- 
vised at  first  to  cover  the  correspondence  from 
nay  ordinary  curiosity ;  ^et  so  great  anxiety 
has  been  shewn  conceminff  ibis  cypher,  that 
the  freighters  send  a  letter  after  the  ship ;  add- 
ing aa  instruction,  that  besides  the  character  to 
be  used,  tliere  should  be  this  further  disguise 
added,  that  the  hut  hitter  of  the  preceding  word 
abonld  be  always  repeated  before  the  first  letter 
of  the  next  word;  of  which,  for  illustration, 
the  letter  contains  an  example,  giving  direction 
how  letters  should  be  addressed  to  the  writer 
fcimself.  But  neither  was  tliis  cautwii  si^- 
cient :  For  next  day  another  letter  ia  written, 
relating  still  to  the  cypher ;  and  wherein  the 
writer  expressly  advi«es,  that  the  letters  from 
the  ship  should  not  be  directed  to  himself,  but 
to  a  scnvener  liring  in  —  street,  Loodoo  ; 
and  that  they  shou^  not  be  subscribed.    Why 


lil  this  mytinry  ?  The  ooneipoiMknee  mutt  bo 


in  cypher ;  and  this  cypher  exqotsile  and  re- 
fiued :  And  yet  the  lettera  to  be  addiuMed  la 
a  third  peraoo,  obscure,  for  what  1  koow. 
They  were  not  to  contain  any  addraaa  or  sub- 
scriptiou,  which  should  eitner  discover  the 
writer,  or  the  person  to  whom  he  writes.  Fair 
trading  reouiras  no  such  afiSectatioo. 

But  further,  you  will  be  pleased  to  take  no- 
tice, that  the  outward  cam  for  a  ahip  of  900 
tons,  and  90  guns  mounted,  sailed  with  SO  Ban, 
waa  in  value  but  999L  17s.  SdLaterliaff ;  which 
appears  by  the  document  produced  bv  then* 
selves,  for  instructing  their  entry  at  the  Cue* 
tom-bouae ;  and  that  too,  for  the  moal  pMt» 
arms.  1  have  not  ao  much  ezpefieoee  m 
matters  of  trade  (  but  to  nse  it  aeems  veiv 
strange,  that  a  voyage  so  exceedingly  hasar£ 
ens  and  expensive,  should  have  bmm  undar* 
taken  with  so  small  means.  And  those  thii^ 
in  the  very  undertaking  of  the  voyage  bemg 
joined  with  the  shrewd  evidences  of  the  crimeoi 
whereof  these  pannela  stand  aocuaed,  aeen  lo 
be  of  very  great  weight:  And  where  aueb 
finenese  occurs  in  the  entry,  and  the  eiiecta  are 
so  tragical,  in  such  an  enquiry ;  I  hope  I  ahall 
be  forgiven  by  every  body,  having  laid  then 
before  you  with  as  much  tendemen  to  the 
freighters  (wiih  whom  I  liave  nothing  to  do) 
as  possible. 

As  to  the  second  part  of  the  libel,  I  mean 
these  circumstances  which  concur  to  give  light 
to  the  crimes  cliieflv  libelled ;  there  is  also  sat* 
ficient  evidence.  The  first  of  these  drcuas- 
stances  is  what  concerns  Air.  Reynolds,  one  of 
the  pannela.  The  indictment  bears,  that  thera 
was  a  letter  found,  writ  to  him  by  hia  wiie'f 
aister,  in  return  to  one  of  his  writ  to  his  wife  | 
wherein  his  said  aister  advises  him  to  confess ; 
adding,  that  ia  hn  own  letter,  which  ahe  had 
aeen,  he  says.  That  aome  of  their  nen  had 
baaely  confasaed ;  which  implied,  that  they 
were  guilty.  And  Reynolds  being  auestioned 
upon  this  letter,  produced  the  copy  of  lua  letter 
to  his  wife,  which  occasioned  his  sister's  writ- 
ing to  him,  agreeing  with  this  letter.  These 
you  have  before  you. 

1  am  not  ignorant,  that  Ferdinando  ^the  first 
witness)  aaya,  He  believes  Reynolds  waa. 
ashore :  but  the  testimony  as  to  that  is  not  po* 
sitive ;  neither  is  it,  in  my  judgment,  soflicient 
to  take  off  the  accession  of  the  crime,  or  art 
and  part  libelled ;  since  the  said  Reynolds  waa 
of  the  same  crew,  and  did  not  separate  himself 
from  them ;  and  it  is  most  presumable,  had  hia 
own  share  of  the  booty.  Besides,  it  is  plain 
from  the  ietteia,  he  was  conscious  to  the  truth, 
which  (he  says)  *  waa  basely  confessed  :*  and 
it  b  of  little  weight,  what  has  been  ofl&red  aa  a 


to  <  tell  true ;'  and  the  adverb  '  basely '  im| 
no  more  than  if  he  had  aaid,  that  they  had  un* 
generously  confessed }  though  it  oe  indeed 
rather  a  duty,  whatever  Mr.  UeynoUa  thinks. 
The  next  obaervable  dicumataooe  is  what 
GiQcemsGeoigoHaiiiae;  aatowhan»by  lay- 
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ing^  together  the  testimonies  of  James  Wilkie, 
KeiiDm  Mackenzie,  William  IVood,  John 
Hendenon,  and  Anne  Seaton,  you  will  find  it 

BoreOy  That  upon  asking  a  ^aestion  about 
rammond's  ship,  Haines  fell  in  passion  ;  by 
the  depositions  of  Wilkie  and  Kenneth  Mac- 
kenzie. 8.  That  Haines  said,  **That  when 
the  ship  the  Worcester  was  seized  in  the  road 
of  Leitn,  he  had  that  in  his  custody,  which  he 
would  not  have  fallen  in  the  seizer's  hands  for 
twice  the  value  of  the  shin ;  and  that  he  threw 
it  overboard  ;"  is  proven  by  the  testimonies  of 
James  Wilkie  and  Anne  Seaton.  3.  That 
James  Wilkie's  mother  employed  Anne  Seaton 
to  enquire  of  Haines  concerning  her  son,  who 
had  gone  doctor  to  Drummond's  ship,  is  proven 
by  the  testimonies  of  Wilkie  and  Seaton.  And 
Kenoeth  Mackenzie  deponos,  That  he  was  pre- 
sent when  tiie  said  Anne  Seaton  gave  an  ac- 
count of  what  had  passed  betwixt  her  and 
Haines ;  and  that  she  told,  that  Haines  said. 
They  had  a  design  to  |)ump  him :  and  that  be- 
ing asked  why  he  fell  m  a  passion  at  the  men- 
tioning of  captain  Drnmmond  ?  He  answered, 
That  be  knew  more  of  captain  Drummond  than 
he  would  tell.  And  Anne  Seaton  concurs  with 
Mackenzie  as  to  these  particulars.  4.  That 
Haines,  in  a  melancholy  fit,  burst  forth  in  these, 
or  like  words,  *^  It  is  a  wonder  that  since  we 
did  not  sink  at  sea,  God  does  not  open  the 
earth,  to  swallow  us  up  at  shore,  for  the  wick- 
edness committed  during  the  last  vo}*age,  in 
that  old  bitch  Bess."  (pointing  to  captain 
Groea's  ship)  is  proven  by  the  concurring  tes- 
timonies of  William  Wood,  John  Henderson, 
and  Anno  Seaton.  An(l«  5.  That  Haines  said, 
'*  If  what  captain  Madder  did  durin|V'  the  last 
voyage,  were  as  well  known  as  what  his  uncle 
nnoeitook  at  Amsterdam,  he  deserved  as  much 
as  his  uncle  met  with  ;  which  was,  to  be  boiled 
in  oil;"  is  only  attested  by  William  Wood. 
Nor  does  every  minute  circumstance  need  a 
concurring  probatiou. 

Having  tnus  laid  before  you  the  indictment 
and  probation,  conjoining  these  proofs,  which 
I  am  confident,  to  all  impartial  men,  will  ap- 
pear clear  and  plain  evidence  of  the  crimes  of 
which  these  paimeis  arc  accused ;  I  shall  take 
liberty  in  the  next  place,  to  precaution  y(»u 
agaiiwt  certain  insinuations,  which  thepanuels' 
lawyers  have  discovereil  when  the  probation 
waa  a  leading. 

I  need  be  at  little  pains  to  convince  you,  that 
the  first  witness,  though  a  black,  is  a  ki^al 
witness;  seeing:  that,  upim  full  debate,  has 
been  already  determined  by  the  honourable 
judgea.  And  indeed,  besides  that  he  is  not 
only  a  man,  but  a  Christian,  and  adduced  for 
prov'ing  a  crime  covered,  committed  at  'sea, 
whieh  15  more  solitary  than  any  desart  at  land. 
His  testimony  had  such  a  distinguishable  air  of 
truth  and  sincerity,  as  made  him  not  only  a  le- 
gal witness,  but  a  very  material  and  probative 
one.  But. the  pannels'  lawyers  would  fain 
have  observed  some  inconsistency  in  his  tesli- 
inouy,  and  hatwixt  it  and  that  ot  Mr.  May^s  : 
tor,  say  tbey,  Fenlinaudo  depones,  Ttiat  he 


came  aboard  two  years  and  a  half  ago ;  and 
that  the  action  happened  about  a  month  after 
he  came  aboani ;  so  that  it  must  have  been  in 
the  month  of  November,  1702,  and  not  in  the 
months  of  February,  March,  5cc.  1703.  But 
ye  were  witnesses,  that  the  black  did  not  de- 
pone positively  as  to  the  time  of  his  coming 
aboani,  but  said  it  was  about  two  years  and  a 
half  ago  ;  and  that  the  engagement  was  abou 
a  month  aflcr.  Both  these  designations  of  tha 
time  admit  a  latitude  :  and  he  was  so  cautioui^ 
that  he  stopt  aeain  before  he  siu^ed  his  oath  ; 
until  it  was  told  him,  that  it  could  not  beothec^ 
ways  understood. 

But  theu  they  urge,  that  he  depones.  That 
the  en(ragement  happened  betwixt  Tillichery 
and  Callicut,  upon  ttie  coast  of  Malabar ;  yet 
Mr.  May  depones,  That  he  heard  the  shootmg 
at  Callicoiloan ;  which,  say  they,  being  at 
such  a  vast  distance  from  Tillichery,  was  im* 
possible. 

But  these  gentlemen  do  not  observe,  that  tli» 
engagement  continued  for  three  days;  and 
that  it  is  expressly  deponed,  there  was  a  running 
fight  during  that  time :  so  that  though  the  be- 
ginning of  the  attack  might  have  been  betwiz$ 
Tillichery  and  Callicut,  yet  it  might  have  con« 
tinned  alongf  the  coast. 

Neither  is  it  of  more  moment  what  these 
gentlemen  observe,  that  the  stranger's  ship  at« 
tacked  might  have  in  three  days  got  off:  be* 
cause  it  appears,  she  was  attacked  and  pursiMd 
by  the  sloop,  which  was  a  light  vessel ;  and 
the  ship  itself  attacked  was  weakly  manned, 
having  but  about  ten  men  aboard,  and  a  ship  of 
SO  guns. 

But  it  may  possibly  be  further  urged.  That 
the  black  deponed,  that  Mr.  Loveday  and  Mr. 
Linsteed  were  aboard  the  sloop ;  wliereas  Mr. 
May  depones,  That  Mr.  Linsteed  was  left  at 
Koilon  j  and  that  he  heard  him  ordered  to  go 
shore  before,  and  saw  him  taken  into  tne 
ship  some  time  afterwards. 

But  neither  is  there  any  inconsistency  ia 
this  particular,  betwixt  these  two  oaths :  for 
Mr.  ]\Iay  depones,  that  when  the  ship  cami^ 
upon  the  coast  of  Malabar,  he  himself  was  put 
a!»-liore :  and  although  before  he  was  put 
ashore  he  heard  Linsteed  and  Hammond  or« 
dered  ashon*,  yet  he  did  not  see  them  go  ;  so 
that  Linsteed  might  have  continued  in  the  ship 
notwithstanding.  Or,  in  the  next  place,  let  ua 
suppose  that  Linsteed  luul  once  gone  ashore  } 
dues  it  from  thence  necessarily  follow,  that  be 
did  not  come  aboard  again,  till  the  doctor  satr 
him  taken  up  P  Certainly  it  does  not;  for  Mr. 
May  continued  a  very  long  time  ashore.  But 
now  granting  what  these  gentlemen  so  ear- 
nestly desire,  that  Ferdinando  had  been  mis- 
taken as  to  some  such  circumstance ;  can  th|it 
overturn  his  testimony  ?  The  thing  happening 
upwards  of  two  years  ago :  the  suEyoct  was  an 
engagement  at  sea ;  perhaps  the  firat  fighting: 
ever  he  was  witness  to:  and  the  confoaipa 
which,  for  the  most  part,  is  incident  to  the 
firmest  spirits  in  their  first  advcntnres,  aiigh(|. 
excuse  this  witness,  if  in  k  minute  circumiiaoGe 
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m  materia]  and  ctMntiaT,  it  moat  pregoaatly 
■Mmcted,  ai  haa  been  alraadj  aaid. 

It  tnaj  be  likewaja  obaerred.  That  it  wns 
Tcrj  mueh  urged  for  the  (MDMla,  that  Ferdi- 
Bando  came  aMard  (he  ahjp  at  Aqaoffo  ou\\ 
twodavabefmibeabap  pBTted  frooiuieooa^i 
af  Malabar:  bat  though  that  wete  true,  n 
voaldbeliltlatotheptirpaae:  for  it  ii  cTuteiii 
bj  hia  owD  dcpotitioB,  (hat  at  firat  he  euten  <l 
to  tbe  wrvjce  of  Mr.  Lnredar  the  purwr ;  anil 
that  be  ca DM  aboard  of  the  iMop  al  Calliootloii  [i 
with  liOTedaj ;  and  the  akwpwaa  the  chi<-l 
iiMli  mill  III  iiiiitii  iiii  iiriii  iliii  jiim  ji  libilliil   ' 

ItiatMt  uolikdj,  that  tlte  lawjerm  od  tli' 
olliar  aide  will  anuaejou  with  oMcrrci  npiin 
■r.  May'a  teatimoiiy  ;  aithat  hei*  but  a  wil- 
■aaa  Je  taiditm,  Dot  MTti^  been  preaent  at  thi 


Trial  ^Caption  GrttH  and  Mt  Cr«m, 
eren  ai  to  k 


diatinetlj  aod  plaiitl  v  p 

I  TOM 

that  for  a  proof,  in  a  o 


To  conclude,  i 
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I  tbe   OM 


haodj^ou  a  . 

of  life  and  d 
ougb't 
be  carefuTiMt  to  i^ect  anch  evidence,  aa  moat 
cooTiDce  tbe  whole  wor^d,  that  theae  nnhtf  py 
erimiaali  are  g;iiilly  of  the  erne)  aod  atiwuaua 
Crimea  libelled.  Take  the  natter  in  ila  wbola 
■eriea :  Tbe  aAdcd  darfcofaa  ia  tbe  entry  to 
the  iindertakiog,  a  GOrreapoiHleiiee  id  cypner, 
whervio  tiie  partiea  were  neither  to  be  Uten- 
tiooed  on  the  cover,  nor  ia  the  lettsB,  nor  wcie 
they  to  iubacribe.  That  the  cargo  waa  ibcod- 
MderaUe,  and  chie6y  CMnpoaed  of  arata,  not  la 
the  Tilue  of  a  thooaand  poiindt  ateritn^.  And 
it  aeemi  almeet  ridiculoua,  that  a  abp  of  900 
thii  tkey'are  again  loiitakeii ;    luni,  with  90  guna  nMunied,  tailed  by  36  men, 

— ■ >  altauldbebeientlotbcEaat  Indiea  upon  anor- 

dioai^  adrenture,  with  ao  InTalntble  a  cargo : 
And  join  wilh  that  the  etidence  uf  Ibc  murder 
aod  robberiea,  menltooed  in  the  iodieuncnL 
CoDnder  how  much  light  (he  pcoridenea  of 
Ood  haa  diacoTcred  in  ao  dark  a  crime  oom- 
mitted  in  a  place  ao  dialani  and  Military  ;  and 
I  am  oonfideat,  yon  trill  eondnde  »ilh  Oia, 
That  tbe  murder  and  pincy  it  pmen. 

Tbe  Adrocalea  for  tSa  paonels  did  alao  on 


fa,  aa  I  take  it,  a  wilneta  lU  awUa  it  tach 
one,  wlio  repeala  at  aecoad-haiMl :  aa  if  M  r 
Hay  had  dqMmed,  Tbnt  another  penon  hml 
Mdhim  be  bad  beard  abooting.  But  nni'^ 
•BT  baaring  it  aa  much  lo  be  depended  on  ^> 
nnr  ieeing,  in  what  ooocenu  tbe  proper  o(y<Li 
«f  the  ear,  Mr.  Hay'a  teMiiuosy,  which  chiefly 
caiMMla  of  what  ha  heard  and  aaw  faimaetf,  t:- 
Ml  in  the  aenae  of  law  iJ«  audilu.  Hi.  Hay 
Uqmnea  be  beard  iba  riMMting ;  and  tlia  nexi 
day  that  be  came  down,  be  aaw  ibe  Woroealcr 
tiiung,  with  another  thip at  her  lien  i  and  thai 
be  inw  Bome  of  IIm  ere  w  come  aibore  in  a  bot  1 ; 
and  (hat  they  told  him  that  Ibey  had  brougtil 
in  a  abip ;  and  that  Coge  Commodo,  or  tlif 
lingaiiter,  told  him  be  had  bbught  the  abi|i 
He  aaw  aiid  bandied  the  bladt't  woundt :  he 
ma  eye  and  ear-witnea  to  Itladder'i  Ihrcaten- 
btf,  and  imponiw'  a  rigoroua  lilenoe.  In  alt 
dna  tbcre  ia  nothing  propcriy  de  muM*  i  for 
that  tbe  aeaiDen  told  bim  (hey  bad  broogbt  iu 
nabip,  did  not  depend  bardy  upon  tbeir  tdlioL', 
bw  npOB  tbeae  rircomatancea,  that  tbey  wtiv 
Aa perwna brongbt  it  in;  aod  that  the  afaiii 
Wat  riding  under  hia  eye  at  the  Mem  of  lix: 
Woroeiter.  And  jutt  ao  what  he  heard  from 
Cagn  Commodo,  and  tbe  linguiiteT,  being  upcm 
Iba  place,  andaedng  the  ihip  nnder  hia  eye,  i> 
■at  to  depone  only  de  audilu,  but  bat  at  miu  li 


^  in  the  niiad  of  any  KHonaUe  and  iudiffertm 

Aa  Ibr  (beotber  circnmitaDcea,  I  bcf  Kbcriy 
to  forewarn  you,  gentlemen,  thai  every  iUd^ 
material  k  proroi ;   and  that  eren  ••  to  the 


Tbat  tbe  goodt  were  not  regularly  marked,  lu 
if  ordinary  ia  fair  trade,  it  prorcn  by  (he  oatht 
wakippen :  Thai  the  teal  of  the  African  Com- 
pany waaoeen  in  tbe  hand  of  ea(i(ain  Hidder; 
»  deponed  by  Olen,  a  aeal-cntter,  who  cotilii 
MM  well  be  Biataken  in  a  matter  or  that  fciDd. 
AimI  in  like  tuooer,  that  there  wnt  aomething 
abaard  of  (he  Worcettar,  wbkh  would  not  U 
fcwid,  tbongb  tbey  abonU  tear  her  board  Train 


ftoTtha 


dntely   wi 
Ubel.'bolh 


what 


defenoet  for  the  paaneU,  and  for  la 
weight  of  the  probation  Ud  against  iben,  and 
by  alled^Dg  what  could  be  further  (aid  hr 
their  exculpUion  and  defiaioe.  Bot  theae 
ipeechei  having  been  made  '  extetnpore,  «t 
'  rif  a  voce,'  a^t  tbe  adrocatei  for  IM  pan- 
neli  were  denired  at  tbe  printinic  of  tfaia  fn- 
cea,  to  giro  in  to  be  printed  a  full  copy  id  what 
they  had  said  in  defence  10  (be  aatiza;  yel  Ibey 
dedined  to  do  the  tame. 

Tbe  Judge  of  tbcUighConrt  of  Admiralty 
and  Aiaetaora  ordain  ilw  Astise  presently  to  io- 
cloae,  and  to  return  tbeir  terdict  upon  Friday 
next,  being  the  lixteentb  of  March  intttnt, 
at  ten  o'clodc  in  tbe  forenoon ',  and  tbe  bail 
fifteen  atnsera  to  he  preaent,  each  und0  tbe 
pain  of  three  hundred  merka,  and  continna  tbe 
dyet  till  that  time :  and  ordiin  the  panndt  la 
be  carried  back  to  tlie  reapcctiTe  pritont. 

RoafiiT  Foaau,  I.  P.  A. 

Cdua  Jomcuiu  tafnam  Curie  Adninfi- 
tati*  tenia  in  I^wlorio,  rd  uotk  Dano 
Bcttinaea  Bniwi  de  Edinbnrgo,  decuno 
aeuo  die  HcBtu,  Hartii,  1705,  par  Jn- 
dicem  dictM  Curiz,  etjier  honoratiaaiiMa 
Tiraa,  Joannem  Comiiem  de  Loudoon, 
Joannero  Dommum  de  Bdharen,  Do- 
minoe  Robertnm  Dundat  de  AmbAran, 
Joannem  Home  de  Bladndder,  ct  Jo- 
annem Cockbnm  de  Onnaloun,  iMea- 

Cnria  legidmi  afirmala. 

"Ae  aaid  day,  tbe  peraont  wbojiamej  npon 

A*  aaiiii  of  captain  Thonua  Green,  com- 
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Bmnder  of  the  abip  tba  Worcesler;  cipUin 
John  Uulder,  chief  tnate  of  die  laid  ship ; 
JobD  KeyDoltb,  lecond  male;  Tbomu  lin- 
tlwd,  MsiMant  lupercM^;  Jama  Burn, 
;  JamMSiiiipMn,eunner;  AodreK 
)D,guiiiiv'sniate;  Juhn  Bructclev,  ki- 
aMQ ;  George  Kitchen,  •eaman ;  Henry  Kelpie, 
tenMnler ;  George  Haioea,  Ueward ;  Sainue! 
Wilcocka,  chiromon'*  mate;  Geonte  Glee 
ud  Alexander  'Ayter,  Kamen  ;  John  Bao- 
■mtfiw,  seaniBn ;  retorned  their  Verdict  in 
preaence  uTthe  nid  Judge  ud  Attexton; 
ftbenof  tha  tenor  folloir*  : 

Biit^r^k,  The  liih  of  March,  1705,  the 
■Mize  hariDg  incloaed,  did  chuie  sir  James 
Fleming,  of  Ratbobjrea,  to  he  thetr  chan- 
oeHor;  and  William  Neibno,  merchaoi  in 
Ediobargh,  to  be  their  cleric :  and  having 
ANuideredlbe  two  iodictmenti  panued  attha 
iiMlaiKe  of  Mr.  Alexander  Hiffg^ns,  PrO' 
ennlor  Fiscal  of  the  High  Court  of  Admiralty, 
agdmt  captain  Tbomai  Green,  commander  of 
theahip  the  Worceater;  captain  John  Madder, 
dtieTmaleof  the  aaidihip;  John  Reynalda, 
wcondmatei  ThomaiLin8teed,ant«tantauper- 
cargo ;  Jainea  Bonie,  boalawain  there ;  Jamea 
Simpaon,  gunner;  Andrew RobertBMi,gi]nner'8 
mate ;  John  Bnickley,  aeaman ;  George 
KilcheBt  annun ;  •Henry  Kngie,  carpenter ; 
George  Hainea,  ateward;  Samuel  Wilcocka, 
cUrurgeoD'a  male ;  Geoive  Glen,  and  Alexander 
Taylor,  aramen  ;  Jobn  Bannantyne,  aeaman ; 
*iib  the  debate  upon  the  (aid  f 
idlbeJudgeof  Admiralty  and 


,        ,  and  explanation  thereupon,  with 

Ibe  deposition  of  witneaaes  addncea  by  the 
Bumier  tberrintil :  Tfaey  by  plurality  of  votea, 
Hd  that  there  is  one  clear  wjtneai  as  to  the 
piracy,  robbery,  and  murder  libelled ;  and  that 
nere  areaccumuUtife  and  concarriug  pretum- 
tiona  profen,  for  the  piracy  and  rbbiiery  an 
liMled :  But  fiad,  that  Jobn  Reynolda,  aecood 
mate  of  the  aaid  ship,  waa  aahore  at  tb*  lime 
rf  the  action  libelled: 

.  Sit  Subtcnbilw,     J*.  Fleiuno,  Chancellor, 
Wax.  Nbilion,  Clerk. 

'  Thereafter  Hr.  David  Forbes,  adTocate,  pro- 
4«wed  a  Procvniary  from  the  company  of 
SoMland  tradiaetoAjnicaand  the  Indlea  to  him 
the  aaid  Mr.  Darid  Fothea.  In  the  terma 
whereof  the  aaid  Mr.  David  Forbea  proleated, 
and  look  inatrumenta.  The  leoor  of  both  Pro- 
.  curatory  and  Proteal  ia  a*  follows,  wm. 

Hie  Court  cf  Directora  of  the  Company  of 
Seotland,  trading  to  Africa  and  the  Indies,  con- 
sidering, thai  the  ship  Worceslor  and  her  car- 
go ia  by  sentence  of  tlw  High  Court  of  Admi- 
nitj,  found  liable  by  wa^  of  reprisal  to  the 
Midoonipany,  for  repaiation  of  the  damages 
-  anstabett  by  them,  Ihrough  lbs  wroiwaas  aei- 
snra  of  tba  ship  Annandue,  and  the  iKlay  and 
itwrini  of  justice  in  Ei^laod  concerning  the 
Msna,  coanrm  to  the  same  eompi 
ordadamat  of  reprital,  bearing 


aaid  dan 


I  the  Judi^e   Admiral'a  said 


sentence,  dated  the  tbini  of  March  iaattnt, 
bears.  And  considerine  likewise,  that  the  ad^ 
dllional  GonduBion  of  ihe  eriminal  indictment, 
raited  at  the  instance  of  Hr.  Alexander  Hif' 
gins.  Procurator- Fiscal  of  the  aaid  High  CMrt 
of  Admiralty,  against  captain  Thomas  Green, 
late  commander  of  the  said  ship  the  WoMeater 
and  his  crew,  for  piracy,  robbery  and  mwdcr, 
bears  over  and  abure  tne  oooflaeatioa  of  their 
escheat,  mOTeabIn  in  ^«nonl,  that  the  said 
ship  and  cargo  in  special  sboaM  be  likewise 
conflscaied  to  her  majesty's  use;  llw  aaid 
Cuurt  nfDireGtond*  tbemorehy  tbeae  pr»- 
senle,  gire  full  poner,  warrant  and  anlbority 
to  Mr.  Darid  Forbes,  adTocale,  to  appear  for 
them,  and  in  tlieir  iiarae  and  bahalf,  and  in  be- 
half likewise  of  Mr.  Roderick  Mackenzie,  their 
Actor  in  the  said  process  of  reprisal  to  the  be- 
hoof of  tlie  said  company,  to  proteal  againat 
the  said  additional  coaclusKm  of  tne  aaid  cruninal 
indictment,  with  all  that  has  followed,  or  maj 
follow  theteupon,  that  the  same  may  not  in  IM 
least  prejadge  the  aaid  company  of' the  beMit 
of  their  right  and  intereat  in  tin  said  ahiplba 
Woroeater,  and  ber  cargo,  a*  tboald  aoeord. 
In  tealimoDy  whereof  these  praaeata  are  hy 
wamintof  the  said  Coort  oTDirectora,  sigMd  bf 
their  preaideot  fiir  the  time,  and  cowater-aigiiad 
by  the  aaid  company's  secretary  at  Edinbwg^ 
the  19th  day  of  Hardi  ITOS  years. 

Sic  SuUeribUur,      Fmuicu  ScotT,  P.  C.  D. 
By  order  of  the  aaid  Court, 

Saa.  Matumzii, 
Secretary  to  lb*  said  Con^any. 
Followt  the  Pbotbst. 

EJMmfik,  Uartk  16, 1705. 

J  the  above  Hr.  David  Poibes,  do  bareby 

protest  in  tbe  terms  of  tbe  above  mandate,  and 

thereupon  I  take  judicial  iaslrmnenla  in  tb* 

hands  of  Mr.  Daniel  Hamihau,  dark  ofcoorl, 

and  Tcqiurelbememberaof  OMirtas  witaaaaaa. 

Sic  SHbteriUlw,     DasiD  Fouis. 

Her  Majesty's  Advocate   pwteatad  in  tbe 


Court  of  Admiralty,  f 


The  Judge  of  the  High  Coart  of  Admiralty 
and  Asseason  contitinea  the  dyet  till  Wednea- 
day  the  31st  of  March  instant,  at  lea  o'clock  in 
the  forenoon  :  and  ordains  the  paaneb  to  ha 
carried  back  to  their  respective  prisma. 
Cvau  JusTicuKU,  Supmue  Curia  Adnsi' 
ralilatis   tenia   in   Prwtorio,   vel   nova 
Domo  Sessionis,  Bnrgi  do  Edinbargo,< 
vii;Miina    prima    Die    Henaia  Hartii, 
170A,  per  Judicem  diciss  Curisa,  el  per 
Uonoraliastmos  Tiitis,  Joenncm  Comi-. 
lem  de  Loudoiui,  Joannera  Dominuna 
de  Belhaven,  DomiDoa  Robertum  Dan- 
das  de  Araictoun,  Joannem  Homo  da 
Blaokadder,  et  Joanaam  Cookbon  da 
(hmistotin,  Asseisorca. 
Curia  lq;itimb  affirmata. 
4N 
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Trial  ofCaptqiH  Green  and  h.h  Crem, 
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IntraiC 

Ctptaia  Thomat  Gretn^  commander  of  the 
)k\\i  called  tbe  Worcester. 

Capiaio  John  Maddtr^  chief  mate  of  the 
Mid  sbip. 

John  Reynoidst  tecond  mate  of  the  said  ship. 
,    Thnmat  Liiuteed^  asKUtant  to  the  deceastd 
mpercargo  of  the  said  ship. 
,   Jam€$  Burn,  boau%«aio  of  the  said  ship. 

Jamti  SimpuHiy  gunner. 

Andrew  Roberiwni  gauDer^s  mate. 
■    Jokn  BruckUy,  seaman. 

Oourge  Kiickent  seaman. 

Henry  Keigie^  carpenter  of  the  said  ship. 

•  George  Haintt^  steward  of  the  said  ship. 
Smwmei  Witcocksy  chirurgeon's  male. 
George  Olenm^  seaman. 

*  Alexander  Taylor^  seaman :  and 

Jokn  Banmantyiie^  seaman  in  the  said  ship. 

Tbe  Jndge  of  the  High  Court  of  Admirally, 
and  Aasessurs,  hating  considered  the  Verdict 
of  assize  relumed  against  captain  Thomas 
flnen»  commander  of  the  ship  called  the  Wor- 
ntMcr,  now  in  Bmntisland  barbonr;  captain 
John  Madder,  chief  mate  of  the  said  ship; 
John  ReynoUiSy  second  mate  of  the  said  ship ; 
Thomas  Linsteed,  asaistani  to  the  deceased  su- 
percargo of  the  said  ship ;  James  Bum,  boat- 
•irain  of  the  said  ship ;  Jaroea  Himpsun,  gun- 
ner; Andrew  Robertson,  gunner*s mate;  John 
Bracklev,  seaman ;  George  Kiidien,  aeanMn ; 
Henry  Keigic,  carpenter  of  the  said  ship; 
Creorge  Haines,  stewani  of  tbe  said  ship; 
Samotl  Wilcocks,  cbimrgeon's  mate ;  George 
Olen,  seaman ;  Alexander  Taylor,  seaman ; 
and  John  Bannantyne  seaman  in  the  said  ship ; 
upon  the  lath  day  of  March  insunt ;  whereby 
it  is  fbund  proreo,  that  there  is  one  dear  wit- 
ness as  to  tne  phvcr,  robbery  and  murder  li-^ 
belled ;  and  that  there  are  accuraulative  and' 
•oncurrioff  pfesomptioiifl  proven  from  the  pi- 
racy, and  robbery  ao  libelled :  and  that  John 
Reynolds,  second  mate  of  the  said  ship,  was 
aaliore  at  tbe  time  of  the  action  libelled ;  they, 
in  respect  thereof,  by  the  mouth  of  John  Park 
dcmpstcr,  decern  and  a«yudge  tbe  said  captain 
Tbomaa  Groea,  John  Madder,  James  Simpson, 
Henry  Keigle,  and  Geoi^ge  Hames,  to  be  taken 
to  tbe  samis  of  Ldth,  withiu  tlie  flood- mark, 
upon  the  iirst  Wednoda^  in  April  next,  being 
tbe  fourth  day  of  the  said  month,  betwixt  the 
hours  of  deren  o'clock  in  the  forenoon  and 
four  o'clock  in  tbe  afternoon,  and  there  to  be 
hanged  upon  a  gibbet  till  they  be  dead.  And 
dcklike,  decern  and  adjudge  tbe  said  Geoige 
Glen,  Alexander  Taylor,  Andrew  Robertson, 
and  Oeoig«  Kitchin,  to  be  taken  to  the  sands 
of  Ldth,  within  the  flood- mark,  upon  the  se- 
cond Wednesdar  of  April  next  being  the  llth 
day  of  the  sata  month,  betwixt  the  hours  of 
aeren  and  tweire  o'clock  in  the  forenoon,  and 
there  to  he  hanged  upon  »  gibbet  till  tfiey  be 
dead.  And  also  decern  and  adjudge  the  said 
James  Bum,  John  Bmckley.  SamneT  Wllcocks, 
John  Bannantyne,  and  Thomas  Ltnsteed,  to  be 
taken  to  the  sands  of  Ldth,  within  tbe  flood- 


miirk,  upon  tbe  third  Weilneaday  of  April  nextf 
bdng  ihp  18ih  <lay  of  the  said  month,  betwixt 
the  hount  of  elr%eu  o'clock  in  the  forenoon  and 
tiHir  o*cluck  ill  the  afternoon,  and  there  to  bo 
haiigi'd  u|M*b  a  |;ibbet  till  they  be  dead:  and 
orddiiik  all  their  moveables,  goods  and  geer, 
and  particularly  the  ship  Worcester  and  cargo 
to  he  €*«clK'at,  and  in-brutii;)il  to  her  majesty's 
UM  ;  riiier\  iiig  to  all  perMMks  pretending  right 
to  the  i»aid  cargo,  or  any  |iart  thereof,  their 
respc'ctivt*  claims  aud  pretL'nsions  to  be  insisted 
in  aud  discussed  before  the  High  Court  of  Ad^ 
miralty  as  arronis,  which  is  pronounced  fuf 
doom,  aud  assoizic  the  said  John  Reynolds. 

JaM£s  Grauam,  J.  p.  a. 

The  Judge  of  the  High  Court  of  Admiralty 
and  Assessors  recommend  to  the  Lords  of  her 
ftlajest\  'a  Prif  y  Council,  to  give  a  repriere  to 
Thunias  Linsteed  assistant  supercargo  of  tb# 
ship  Worcester ;  and  desire  thatthdr  lordabips 
would  recommend  him  to  her  Majesty  for  her 
gracioua  pardon.  Ja^es  Graham. 

In  Preseotia  Asaeasorum* 
In  presence  of  the  iVsaeoora. 
.^■■■■•^-^•— "^ 

Captain  Green  was  atlerwardv  execated  ac« 
cording  to  hia  aenteoce. 

[Here  follow  some  Confeasiona  and  Decla* 
rations  emitted  by  some  of  Captain  Green's 
crew,  which  are  here  set  down  according  to 
tlidr  dates,  and  as  they  were  freely  made  is 
the  preaence  of  the  peraons  therdn  mentioned, 
and  are  only  here  sul^oined,  not  as  any  part  of 
the  process,  but  for  tbe  further  satisfiictran  of 
all  that  shall  be  pleased  to  read  the  premiaes.3 

Edindurgh,  16th  Marck^  1705. 

DECLARATION  by  Thomas  Loistbed, 
emitted  in  preaence  of  air  Jamea  Stewart, 
her  Majeaty's  Adrocate,  hereto  subacrib* 
iug  willi  tbe  said  Linsteed. 

Thomas  Linsteed  declares,  that  being  in  the 
ship  the  Worcester  as  assistant  to  the  anper- 
cargo,  when  the  resscl  came  td  CalliooikMm, 
upon  the  coast  of  Malabar,  which  was  about 
the  begiiming  of  the  year  1703,  Mr.  Ham- 
mond and  he  were  sent  ashore  to  look  after  tho 
goods  they  had  sold,  and  the  returns  they  ex- 
pected at  Cajlicoilnan  and  Keilon ;  that  the  ahip 
the  Worcester  left  Cailiooiloan  with  her  aloop,. 
in  January  170S,  for  to  go  to  Callecut,  and 
other  places  up  that  coast;  hut  within  fivo 
or  six  davs  after  the  ahipa  parting,  there  camo 
in  fisher-boata  to  Callksoiloan,  woo  told  then 
that  their  ship  the  Worcester  had  had  an  en- 
gagement at  sea,  and  that  it  waa  the  aJoop  that 
?irst  attacked  the  vessel,  and  that  they  fooght 
tmtil  they  were  out  of  sig^t  of  the  fisbemon, 
who  couM  give  no  fiurther  accoimt  of  it.  Bat 
thereupon  the  declarant  and  Mr.  Baausood 
wrote,  and  sent  a  messenger  either  to  Cochin 
or  Callecut,  to  know  what  was  become  of  the 
Woioeftcr,  aad  thai  thej  got  anumk  oftw. 


nsflQ 
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tome  days,  that  they  thdold  mind  their  busi- 
ness, aod  not  concern  themsdres  with   any 
thing  that  Gallant  the  sapercarg^  did  aboard. 
That  some  days  thereafter,  the  declarant  met 
with  Coge  Commode  in  the  Ibeck  of  Keilon, 
who  told  him  that  he  had  bonght  a  ship,  and 
lie  took  the  declarant  aboard  ;  that  the  vessel 
was  about  100  tons,  and  did  bear  about  twelve 
or  thirteen  gons,  and  that  she  appeared  to  be 
ef  the  countrr  build.    And  Coge  Commodo 
•aid,  he  had  bought  her  from  the  pirates  of 
Oeta  or  Burgara,  which  are  two  little  pirating 
towns  on  either  side  of  a  river  on  the  coast  m 
Malabar;    but  when  the  declarant  came  to 
Keilon,  the  Dutch  and  Portuguese  there  told 
kim,  that  that  vessel  which  Coge  Commodo 
bad  bought  was  brought  in  in  the  night  season 
by  some  of  the  crew  of  the  Worcester,  and  that 
mt  topmast  was  taken  down,  and  her  sails 
taken  off,  and  the  yards  lowered ;  and  that  the 
Dutch  and  Portuguese  matie  no  mere  reckoning 
of  it,  because  it  is  what  is  ordinary  on  that  coast. 
That  the  dedarant,  and  Mr.  Hammond  stayed, 
for  two  or  three  months  after  their  parting  from 
the  ship,  at  Callicoiloan  and  thereabouts,  until 
the  shiji  the  Worcester  came  hack  to  the  road 
of  CaUiooiloan,  and  that  there  he  went  aboard : 
that  when  he  went  aboard,  he  told  them  what 
be  had  heard,  but  they  g&ve  him  no  account  of 
the  action;  nor  could  lie  learn  more  of  it.  That 
the  doctor  was  ashore  at  Ibeck,  while  the  ship 
was  at  anchor  at  Callicoiloan,  and  that  at  that 
time  the  declarant  was  gone  up  to  Callicoiloan ; 
and  knows  no  more  of  the   doctor's   being 
ashore :  that  the  sloop  with  Mr.  Loveday  and 
others  aboard  did  first  cosse  back  to  Callicoiloan, 
and  advertised  the  declarant  and  Mr.  Ham- 
mnui  to  be  in  readiness,  for  the  ship  was  com- 
ing, back  ;  and  that  when  she  came  back,  they 
went  aboard,  and  the  declarant  went  aboard  at 
Aiyaiuro,  from  whence  they  sailed  to  Bengal. 
Awl  this  the  declarant  declares  to  be  a  truth. — 
Cauta  icieutiapatet,  T.  Lonsteed. 

Ja.  Stewart. 

EoiNBUROH,  27  March^  1705. 

In  the  presence  of  Mr.  James  Graham, 
Judge  of  the  High  Court  of  Admiralty,  George 
Haines,  one  of  the  crew  of  the  Worcester, 
being  desirous  to  make  a  confession  of  what  he 
know  in  relation  to  the  crimes  for  which  he  and 
the  rest  of  the  crew  are  pursued ;  declared, 
that  when  the  ship  the  Worcester  was  in  the 
Downs,  the  declarant  received  a  letter  from  a 
ftiand  in  London,  telling  him,  that  it  wassur- 
Biiaed  in  London,  that  their  ship  was  going  ou| 
npoD  tome  ill  design  ;  and  that  he  liad  like* 
way*  another  letter  from  his  father  to  the  same 
and  heard  the  gunner,  James  Simp- 
aay,  he  had  also  another  of  the  same  na- 
The  declarant  declares,  that  thereafter 
be  vsad  all  his  endeavours  to  get  ashore,  and 
aeeatiKnffly  he  having  got  leave  to  see  some 
friends  uoard  the  Fleet  fiigat  that  was  then 
tiding  in  the  Downs,  he  got  into  her  long  boat 
Ibat  was  then  going  ashore,  but  some  of  the 
tiftt^  am  having  got  notice  when  the  de- 


clarant was,  after  he  wentasliore,  they  came  to 
him,  and  having  drunk  with  him  to  some  piteb, 
persuaded  him  to  go  aboard  of  his  own  ship 
again ;  and  the  declarant  was  accordingly  car- 
ried aboard,  in  one  of  the  boats  belonging  to  the 
town  of  Deal.    And  some  time  thereafter  the 
declarant  designed  likewise  to  have  got  into  a 
man  of  war,  riding  hard  by  their  ship ;   but 
Mr.  Callaut,  the  supercargo,  came  after  him, 
and  brought  him  back :  and  the  declarant  be- 
lieves the  name  of  the  man  of  war  was  the  Sa- 
lisbury.   That  the  ship  Worcester  sailed  fVoni 
the  Hiowns  the  8th  of  March,   1709,  in  the 
morning.    That  in  the  month  of  June  or  July 
thereai^r,  the  ship  arrived  at  Delagoa,  where 
their  sloop  was  bum  of  timber,  and  other  mate- 
rials which  they  had  brought  from  England 
aboard  the  ship.    That  having  sailed  from  De- 
lagoa, some  few  days  before  they  came  upon 
the  coast  of  Malabar,   he  heani  some  of  the 
crew,  and   particularly  John  Bmckley,  the 
cooper,  talk  of  turning  pirates,  and  persuadirig 
others  of  the  crew  to  go  in  with  them.    Tlukt 
when  they  came  upon  the  coast  of  Malabefr, 
and  had  lieen  there  about  a  month,  they  en- 
deavoured  to  take    a  large    country    boat; 
and   for   that   end,   the   skwp    endeavoured 
to  get  betwixt  the  said  boat  and  the  shore, 
that  so  the  ship  might  come  up  with  the  said 
boat ;  but  there  being  several  hands  aboard, 
and  the  boat  having  fifty  oars,  out- sailed  both 
»hip  and  sloop,  and  got  off;    declares,  that 
Coge  Commodo  was  u>oard  the  ship  the  time 
of  me  aforesaid  chase ;    and  that  he  drew  his 
ssbre,    and    encouraged    the    crew    of    thn 
Worcester;  declares,  that  hereafter  the  ship 
and  sloop  sailed  for  Cochin,  with  a  design  to 
have  cleaned  both  at  that  place ;  (the  aloop 
being  much    spoiled   with  worms)    but   tho 

Sbvernor  would  not  allow  them  to  be  cleaned  , 
lere ;  and  therefore  they  went  up  to  Callecuf , 
where  the  sloop  was  cMned  and  refitted,  and 
manned  with  about  eight  men  and  two  guns, 
two  patteraroes,  aud  other  small  arms  and  aro^ 
munition  put  aboard ;  and  then  the  sloop  alone 
sailetl  up  towards  Tillicherry,  and  stayed  away 
from  the  ship  about  eight  ciays ;  declares,  that 
the  rioop  took  no  goods  aknig  with  her  when 
she  went  out ;  but  when  she  returned,  she  bad 
aboard  eight  hogsheiids  of  rack,  and  knowk 
not  how  she  came  by  them.  But  John 
Roberts,  one  of  the  crew  who  had  been  with 
the  skiop  at  that  time,  was  very  melancholy 
afler  his  retnrn ;  and  the  declarant  having 
a  coco-nut  full  of  rack  in  his  hand,  desired 
Roberts  to  take  a  part ;  but  he  would  not,  and 
went  down  to  his  hammock  mightily  con* 
cemed :  and  afterwards  told  the  declarant,  that 
the  reason  of  his  concern  and  melancholy  was^ 
that  he  was  accessary  to  the  cutting  oft  of 
some  mens  heads  at  Sacrifice  rock,  betwixt 
Tillicherry  and  Callecut;  declares,  that  the 
skx>p  did  sail  by  herself  from  Callecut  thero- 
afler ;  and  the  ship  followed  down  to  Calli- 
coiloan, and  did  there  meet  with  the  sloop  t 
and  having  discovered  a  ship  coming  as  f  roni 
tho  eanthward,  the  sleep  was  under  sail,  and 
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to  felio  bdvixt  HU  nidriiipMid  the 
.  afiagt  lut  ID  sha  might  nol  get  to  Mm :   and 
Ibe  abip  ootning  nearer  to  t£e  Worcester,  in 
wbieh  the  deeUrant  was  at  the  time;    the 
•  WotcesUrslipt  her  aaehorSy  and  made  towards 
the  fimsaid  ship,  and  at  length  came  up  with 
.  bar,  and  fired  a  sharn  shot,  to  cause  her  to 
come  to ;  which  she  did  acoonhngly,  by  break- 
ing her  bead-sails  back  to  the  masU ;  and  that 
thereafter  she  was  boarded;  decbres,  that  the 
■hip  was  about  serentjr  tuns  harden,  andsooare- 
..mcrned,  and  painted  in  the  qoarters  wiUi  red 
•nd  yelkiw ;   and  that  she  had  a  osain  deck, 
and  qoarter  deck,  and  a  little  fbre-castle,  and 
:  waa  of  the  Indian  baiM :    and  that  there  was 
in  the  ship,  when  boarded,  about  tweWe  or 
Ibnrteen  men,  all  white  and  mcfcly,  as  the 
•dadaraot  clearly  perceived  before  the  ship  was 
:  boarded.    Bat  when  the  declarant  was  eodea- 
tVOUriog  to  know  of  what  country  the  men 
werri  Edward  Carry,  one  of  the  Worcester's 
crew,  knocked  him  down  with  a  handspike  into 
the  midship  hatch:    but  he  alWwards  heard 
,nmongat  the  crew,  that  the  men  of  the  Ukeo 
■hip  were  Biitoos ;  dedares,  that  he  knew  not 
what  became  of  the  men  which  were  aboard  of 
the  taken  ship,  not  Imving  been  able  to  come 
.•bote  deck,  with  the  stroke  which  he  receifed 
.Ironi  Edward  Carry,  and  whereof  he  yet  bean 
.the  mark:  but  dedares  that  the  sloop  went  off 
before  he  came  abore  deck,  and  stayed  away 
for  thcee  or  foar  days ;  and  that  the  declarant 
thereafter  heard  the  men  were  put  into  the 
•kwD.    And  what  was  done  with  the  said  men 
•of  the  taken  ship,  he  cannot  tdl ;  but  doubu 
,Bot  they  were  murdered  and  made  away,  be- 
.eanssthey  oooJd  not  be  pot  ashore  at  any  place 
at  hand  on  that  const;   there  being  English 
and  Dutch  frctoriea  all  aking  the  coast,  rery 
JMar  each  other ;   declares,  that  these  of  the 
.«rew  who  went  with  the  sloop  from  the  ship  at 
that  time,  were  Mr.  Lot eday,  Thomas  Calcate, 
Andrew  Robertson,  gunner  of  the  sloop,  John 
JRoberts,   Edward  Carry,  Duncan   Hackav, 
Alexander  TkykMr,  and  Antonio  Ferdinawio, 
theUack;  but  cannot  be  positire  who  betides 
were  there ;  deolarea,  that  the  next  e? ening 
after  the  aotioo,  the  ship  which  was  taken  the 
day  before,  waa  carried  in  by  some  of  the  crew 
to  Callicoiloan  and  sold  to  tioge  Cossmodo  for 
.1500  rupies :   and  that  the  goods  of  the  said 
taken  ship  were  some  bales  ami  matts  of  China 
luola,  and  ibur  chesu  of  copper ;  which  chests 
were  sold  afterwards  at  Bengal,  to  a  Baonion 
merchant  named  Tsgodas;  declares,  that  soom 
davt  after  the  action,  the  declarant  was  aent 
ashore  with  a  letter  to  the  supercargo;    and 
that  he  then  heard  that  Coge  Commodo  to 
whom  the  ship  was  sold,  was  a  great  assister 
'(»f  all  pirates,  and  was  rery  serviceable  to  Kidd 
and  Arery  when  upon  that  coast,  and  bought 
off  their  goods,  ss  the  dedarant  was  credibly 
informed  of  the  people  oo  that  ooaat.    And  de« 
dares,  th^t  the  time  the  dedarant  was  on  shore, 
the   supercargo,    BIr.    Uosteod,    Reynolds, 
Hammond,  aud  the  doctor  were  ashore.    And 
the  dedarant  did  lifcewiK  see  Aaloiiio  Fcvdi* 


nsndo,the  black,  at  the  Ibecfc  of  CalBooilnna, 
who  complained  of  a  %roQiid  in  bis  arm ;  de- 
clares, that  after  the  action,  and  before  tha 
declarant  went  ashore,  the  doctor,  Charles  May, 
came  aboard  from  tbe  Ibeck  of  CalUooiloan ; 
and  seeing  the  chests  which  had  come  oat  of 
the  tdcea  ship  upon  the  deck,  be  asked  eaptaia 
Bladder,  what  did  all  that  lumber  upon  tha 
deck  ?  And  that  Madder  answered  him  with  a 
curse,  and  told  him  to  mind  his  plaistcr»bo«, 
snd  ask  no  questions ;  declares,  that  while  tha 
ahip  was  upoa  tbe  coast  of  Malabar,  aha 
sprung  a  leak  in  the  strsiM  next  the  keel,  whioh 
made  the  crew  to  pump  ooastaatly :  bowera 
they  went  not  into  any  place  npoo  tbe  eeast  af 
Malabar  to  refit  her,  but  sailed  to  Beagil, 
which  was  about  fife  weeks  eailiag ;  aadtMfa 
the  ship  was  refitted,  not  only  of  the  leak,  bat 
of  an  hurt  which  the  ahip  got  in  the  aotien,  ia 
the  plank,  betwixt  tha  midnhip's  crupper  aad 
the  cbestree,  and  a  new  niank  put  in,  ia  tha 
larboard  side,  where  the  nurt  waa ;  dedares, 
that  the  declarant  did  keep  a  note,  by  waj  af 
journal,  during  the  royaga,  whieb  eoatoined 
the  substance  of  what  be  now  dedares  ia  rela- 
tion to  the  abof  e  partacnlan ;  and  that  wbea 
the  ship  was  aeiaed  m  the  read  of  Leith,  ha 
heated  tbe  sameorer  board,  lest  it  shoald  have 
fallen  in  the  seiser's  hands ;  dedares,  that  ha 
wouM  bsfe  emitted  this  declaration  aad  eaa* 
feasion  sooner,  but  that  he  waa  always  mads 
bdiere  by  captain  €hreen's  agents,  that  tha 
defences  made  for  the  crew  would  rertaialy 
bring  them  off :  and  if  they  did  all  agrea  ia 
one  mind,  and  keep  doae  moutha,  there  waald 
be  no  foar ;  fiir  nothing  could  be  othai  waya 
profen  that  oouM  do  mem  harm.  And  die- 
dares,  that  Wilcocks,  the  chirurgesa's  aasia^ 
told  the  dedarant,  that  he  saw  a  letter  firaoa 
the  owners  of  the  Worcester,  in  London,  to 
captain  Green  ;  which  bore,  that  although  tbe 
crew  were  condeomed  in  Soodand,  they  had 
pardons  ready  to  send  down  for  them.  And 
this  the  dedarant  was  likewaya  informed  of 
from  the  carpenter's  wife. 

J  A.  GRAHiUf.  GbOIOI  HaDCIS. 

EDDiBimoB,  Mttrek  98, 1705. 

In  presence  of  sir  Robert  Forbes,  Judga  of 
the  Hiffh  Court  of  Admirahy,  compeared 
George  Haines,  one  of  the  craw  of  the  ship  tha 
Worcester,  and  declared  that  he  now  ndda  to 
his  former  dedaration;  that  after  the  ship 
therein  mentioned  was  seixed,  he  saw  the  omb 
which  were  therein,  killed  and  murdered  with 
pole-axes  and  cutlaces,  and  saw  their  dead 
bodies  put  into  the  sloop,  and  thereafter  throws 
o?er-board :  And  to  the  best  of  the  dedaraat*a 
knowledge,  the  said  men  ao  killed  were  Soato- 
roen ;  the  dedarant  having  heard  them  spank 
the  Scots  language.  And  further  dedarea, 
that  the  said  ship  men  seised,  was  ondesatood 
by  the  crew  of  the  Worcester  to  hare  beca 
captain  Drummond  his  ship ;  and  particularly, 
he  heard  captain  Madder,  John  Bmckley,  and 
the  deceased  Edward  Carry  say  so.  And 
farther  adds,  that  ha  waald  hata  JNuiltod  ftliat 


1189] 


f(Kf  Piraejf. 


A.  D.  1705. 


[If90 


it  abore,  before  this  time,  bat  was  afraid  lett 
hia  mentioniiig  the  ship  so  seized  to  belong  to 
captaio  DrammoDd,  and  the  men  aboard  of 
the  same  to  hare  been  murdered,  might  have 
refMlered  the  gorernment  offended,  and  obliged 
them  to  deal  hardly  witti  the  declarant.  And 
this  he  declares  to  be  truth,  as  he  shall  snswer 
to  God.  George  Haines. 

•    RoBT.  Forbes. 

Edinburgh,  March  31, 1705. 

In  presence  of  Mr.  James  Graham,  Judge 
Admiral,  John  fimckley,  cooper  of  the  ship 
Yf  orcester,  being  desirous  to  mske  a  confes- 
'  aion  of  the  crimes  whereupon  he  and  the  rest 
of  the  crew  were  pursued ;  declares.  That 
some  time  after  the  ship  the  Worcester  came 

•  upon  the  coast  of  Malabar,  that  she  and  the 
■loop  gave  chase  to  a  countrjr  boat,  which  es- 
caped by  reason  of  her  oars.  That  afterwards 
the  ship  and  sloop  sailed  in  company  to  Cochin, 
where  they  were  denied  access  to  clean ;  and 
therefore  they  thereafter  sailed  to  Callecut, 

•where  the  sloop  (which  had  been  spoiM  by 
the  wonms)  was  haled  upon  the  shore,  and 
cleaned,  and  thereafter  was  manned  with  about 
10  men,  and  3  guns,  S  patteraroes,  with  other 
small  arms  put  abmurd.    From  Callecut,  the 

>aloop  was  ordered  to  sail  towards  TUficherrr, 
bat  there  was  bo  goods  sent  along ;    and  m 

••bout  six  or  eight  days  thereafter,  tibe  sloop 

•came  back  iu  chase  of  another  ship ;   declares, 

•  that  when  the  ship  the  Worcester  saw  the  sloop 
in  chase  of  the  other  ship,  she  slipt  her  anchors, 
•and  made  out  to  sea  to  meet  them;  de- 
chuies,  that  he  saw  the  doop  board  the  said 
ahip  towards  night;  and  that  the  kmg  boat 
was  after  ordered  to  be  manned,  and  captain 
Madder  went  along  in  the  long  boat ;  declarn, 
be  does  not  know  what  became  of  the  men 
•who  were  on  board  the  taken  ship ;  but  that 
the  declarant  did  see  they  were  white  men. 
And  the  reason  why  he  knows  not  what  be- 
came of  the  men,  is,  that  the  declarant  was 
neyer  on  board  the  taken  ship ;  and  that  the 
aloop  which  had  boarded  the  snip,  was  ordered 
away  next  morning  ;  and  he  doubts  not  but 
the  men  were  alongst  which  were  taken  out  of 
the  prize-ship ;  declares,  that  the  ship  which 
-was  taken,  was  manned  with  some  of  the 
Worcester's  crew,  and  sailed  along  with  the 
Worcester  till  they  came  to  Callicoiloan,  where 
they  found  the  sloop ;  declares,  that  whilst  the 
Worcester,  with  the  other  ship,  came  in  sight 
cf  the  sloop,  the  sloop  weighc^d  anchor,  and 
■tood  to  the  offing;  so  that  the  taken  ship 
came  into  CalliouikNin  betwixt  the  sloop 
and  the  Worcester ;  and  all  three  came  to 
mm  anchor  together;  declares,  that  after 
thev  caoM  to  an  anchor,  the  taken  ship  rode 
UBoer  the  stem  of  the  Worcester,  and  was 
thereafter  sent  into  Callicoiloan  rirer,  and  sold 
to  Coge  Gommodo,  as  the  declarant  supposes ; 
isoiires,  that  thereafter  the  declarant  was  sent 
ashore  far  water  to  the  Ibeek  of  Callioeiloan, 
where  he  met  with  doctor  May ;  and  that  he 

m  boaid  a  pufiietta  with  iretcr,  acoonU 


inffto  his  orders;  declares,  that  some  time 
after,  thev  came  to  an  anchor  before  Callieei* 
loan ;  and  before  the  declarant  was  sent  ashora 
for  water,  as  abore,  they  saw  a  ship  at  sea, 
coming  from  the  southward ;  that  tne  sloop 
was  under  sail  at  that  time,  being  a  cruiaing 
about:  That  she  sailed  towards  the  sea,  and 
bore  down  the  ship  towards  the  Worcester. 
That  the  Worcester,  when  the  ship  came  near, 
slipt  from  her  anchors,  and  made  towards  tha 
ship  which  thereafter  was  boarded,  first  by  the 
sloop,  and  then  by  the  Worcester,  about  ten  or 
eleven  o'clock  in  the  forenoon  ;  declares,  that 
there  was  both  whites  and  blacks  on  board  that 
ship,  and  most  part  whites ;  bat  the  dedarant 
did  not  know  what  became  of  them ;  but  that 
the  sloop  went  off  in  a  few  hours  after  tha  en- 
gagement, and  did  not  return  till  after  two  or 
ttiree  days.  That  the  declarant  does  not  know 
what  became  of  that  ship ;  but  declares,  that 
he  was  in  a  Moorish  king's  house,  witfi  about 
six  of  the  crew :  and  that  that  king  was  Cnra 
Commode's  master,  who  had  baigaiaed  for 
one  of  the  taken  ships ;  the  declarant  cannot  be 
poaitire  which :  And  that  at  the  same  lime,  the 
supercargo,  who  was  along  with  them,  pre> 
seated  the  king  with  a  small  fowling  piece  ; 
declares,  that  the  declarant  stayed  ashore  trim* 
ming  the  casks,  for  about  six  weeks  thereafter; 
And  does  not  remember  at  present  any  mora  of 
the  affair.  And  declares,  no  cannot  sign  hot 
by  this  mark.  + 

James  ORAHAif. 

Edinburoh,  April  3,  1705. 

In  presence  of  sir  Robert  Forbes,  Judge  of 
the  High  Court  of  Admiralty,  compeared  Jolm 
Bruckley,  one  of  the  crew  of  the  ship  the  Woiv 
cester;  and  declares,  that  he  adheres  to  bis 
former  declaration,  emitted  befora  Mr.  James 
Graham,  Judge  Admiral,  the  31st  of  March. 
And  now  adds,  that  the  men  which  were  aboard 
the  ship,  which  waa  seixed  befora  Callicoiloan^ 
wera  for  the  most  part  white  men ;  and  tha 
declarant  heard  them  speak  the  English  tongue, 
being  in  number  about  twelve  or  fourteen.  And 
declares,  that  captain  Madder  was  in  the  sloop^ 
and  one  of  those  that  boarded  the  said  ship  ; 
and  that  the  men  wera  put  into  the  aloop,  and 
carried  away  to  the  nortnward  in  theses ;  and 
the  declarant  never  heard  any  more  of  tbem« 
And  that  the  goods  aboard  the  taken  ship  wera 
brought  into  me  ship  the  Worcester,  and  coa- 
sisted  of  China  root,  and  four  chests  of  copper  ; 
which  chests  mera  sold  at  Bengal  to  a  BsAUiiaB 
merchant.  And  further  adds,  that  the  roea 
seized  in  the  taken  ship  wera  killed  after  thej 
wera  put  into  the  aloop,  and  before  they  were 
carried  to  the  sea  northward.  And  further 
adds,  that  immediately  after  the  actiea  waa 
over,  the  declarant  did  hear  the  supercaigo. 
Gallant,  captain  Madder,  John  Roberts,  and 
Edward  Carry  say,  That  the  seized  ship  waa 
captain  Drnmmoad's  ship,  belonging  to  tha 
Soots  African  compaiur.  And  adds,  tMt  whea 
the  Worcester  sailed  mm  the  Downs,  the  de- 
cfaurant  did  not  know  where  the  ship  washeand  y 
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Aathaard  itfrequonUv  laid,  Ihey  wcregoini^ 
upon  a  diacofefy.  Aad  decUret  this  U  ibe 
troUi,  as  be  shall  aoswar  to  God.  And  declares 
ke  caoDOt  write,  but  by  tbis  oiark.    4- 

ROBUT  FOBBBS. 


The  foregoing  AcoooqI  of  tbe  Trial  of  cao- 
tain  Greeo  and  bis  Crew,  beiog  taken  closely 
iromtbe  Records  of  Court;  and  Ibe  usoal  form 
of  ibe  Court  beinf  lo  hear  and  disctus  objec- 
tions against  the  witnesseat  beibre  tbev  be  exa- 
nined.  vitoa  voce,  without  any  written  debate ;  it 
in  therefore  thought  fit  here  to  add  tbe  ol^jectioos 
•that  were  made  against  the  witnesses,  and  the 
■BBwers  given  thereto,  with  the  interloquitors 
passed  thereon;  that  there  may  be  nothing 
wanting  to  the  readers*  full  information.* 

And  tirtt,  it  was  objected  against  Antonio 
Ferdiosndo,  the  cook's  mate,  that  be  could  not 
be  a  wttoessy  because  of  bis  poverty ;  be  not 
being  worth  (as  the  stile  of  the  Court  is)  the 
qoeen's  unUw,  that  is,  ten  pounds  8ooCs,  in 
case  he  ^»ukl  transgress :  and  so,  acoording 
to  the  law  of  this  kingdom,  was  to  be  rejected. 
S.  That  be  was  not  a  Christian,  and  therefore 
oottld  not  be  received  as  a  witness  against  Chris- 
tians,  specially  in  a  punuit  that  reached  their 
Jifos  and  fortunes.  Nor  could  he  indeed  be 
•upposed  to  have  the  just  knowledge  of  the  re- 
ligion of  an  oath. 

To  which  it  was  answered,  1.  That  thoueh 
th(B  standard  of  ten  i><»unds  Scots,  settled  by  tne 
law  and  custom  of  tnis  kingdom,  as  to  the  <|ua- 
lily  of  witnesses,  might  well  be  refused  m  a 
trial  of  crimes  of  ibis  nature  against  tbe  law  of 
natioos,  and  which  were  to  betried  aocordiiu^ly; 
yet  tbe  matter  of  fact  was  false ;  Antonio  Fer- 
dinands being  worth  more  tban  ten  pounds 
/Scots,  by  the  very  wages  due  to  bim ;  and 
wbicb,  by  tbe  pennels'  own  books,  were  attest- 
ed to  be  lilleen  shillings  per  mensem,  wbereof, 
to  this  hour,  be  hath  got  no  payment.  9.  An- 
tonio Ferdinsndo  was  aCbristiaii,  as  be  himself 
owned  from  the  beginning ;  and  that  be  was 
kom  of  Christian  parenu:  like  as  it  is  known, 
that  such  names  are  only  given  to  Christians. 
Besides,  though  bis  not  being  a  Christian  might 
he  a  prejuge  against  him,  yet  it  couki  be  no 
just  exoeptioo  againft  bis  testimony  as  a  wit- 
ness ;  since  he  bnth  proftssvd  the  knowledge 
of  God,  and  tbe  conscience  of  an  oath,  as  he 
bad  often  declared. 

TbeJudipeaod  Assessors  having  nonsklered 
the  fofes:ud  objectioos  and  answers,  they  repd 
fbe  obiections  in  respect  to  the  answers,  and  al- 
low tbe  wiuieas  to  be  admitted. 
■  S.  It  was  objected  against  Aiitomo  Francisoo 
that  he  was  not  worth  ten  pounds  Scuts ;  aad 
had  indeed  nothing;  besides,  that  he  was  no 
Christian,  but  a  servant  or  slaTe  to  captain 
Green;  and  also  had  no  reUgioa. 

To  which  it  was  answered,  1.  That  though 
ten  pounds  JSSoots  be  tbe  rate  of  iritnesses  in  our 
Soots  law ;  yet,  as  hath  been  sakl,  this  rule 
cannot  vie  in  the  case  oT  the  crimes  libelled, 
fonmittidagBUBtthekwef  uBtioM  iareoMte 


parts,  H  in  alio  muri^  in  tbe  deep  sea ;  wlkicb 
made,  tbe  crimes  to  be  crimes  excepted.  And 
it  is  known  to  be  the  rule  and  privilege,  as  to 
crimes  atrocions  and  occult ;  aud  therefore  ex- 
cepted to  exempt  even  the  witnesses  from  tbe 
ordinary  qualincations.  Nor  was  Antonio 
Francisoo  to  be  reckoned  no  Christian  ;  since, 
1.  IJe  bears  a  Christian  name;  and  next  de- 
clares, that  a  Christian  mistress  be  bad  in 
Pegu,  who  gave  him  to  captain  Green,  did  first 
procure  him  to  be  baptiaed  and  christened.  And 
S.  He  professes  the  knowledge  of  the  true 
God.  Nor,  being  a  Christian,  can  he  be  reckon- 
ed any  longer  a  slave. 

fiut  upon  the  whole,  as  to  these  two,  and  tbe 
whole  otner  iritnesses ;  tbe  nature  of  the  atre- 
dons  crime  against  the  law  of  nations,  with  the 
manner  of  their  having  been  committed,  and 
tbe  endeavours  used  for  their  concealment, 
ought  principally  to  be  remembered;  since 
thereby  in  the  opinion  of  all  lawyers,  they  be- 
come crimes  excepted:  and  that  it  is  tbe 
knowti  pririlege  or  crimes  excepted,  to  relax 
from  tbe  ordinary  rules,  and  to  proceed  on  such 
eviflence  as  the  matter  doth  afford,  the  sub- 
stance of  the  probation  being  only  observed. 

The  Judge  and  Assessors  having  considered 
the  foresaid  el^,*ctiens,  and  answers,  they  repel 
tlie  olncctions,  in  respect  of  tbe  answers,  and 
allow  the  witness  to  be  admitted. 

3.  It  was  olnec^  against  Anne  Seaton,  that 
she  conid  not  be  a  witness,  because  a  woman. 

To  which  it  was  answered,  that  in  Crimea 
where  tbe  probatioo  proceeds  not  upon  the 
tetifi  regaiitii,  but  such  as  Providenoe  offers, 
even  women  are  admitted.  But  S.  It  is  tbe 
general  opinion  and  practice  over  all,  thai 
crimes  atrociouSi  occult  and  excepted,  a  wosaan 
is  never  refused. 

The  Judge  and  Assessors  baring  considered 
tbe  foreMid  objection  and  answer,  they  repel 
tbe  ol^ection  in  respect  of  the  answer,  and  allow 
the  witnesses  to  be  admitted. 

Excerpts  out  of  the  Instructions  and  Letters 
found  in  Captain  Green's  Books,  to  which 
Sir  David  Dairy  m  pie's  Speech  to  the 
Jury  relstes. 

In  tbe  instructioos  or  orders  given  by  the 
frrighters  of  the  Worcester,  captain  Thfimas 
Green  commander,  to  Mr.  Robert  Callant  super- 
cargo, there  occurs  one  article  in  these  wonds, 

**  We  would  have  you  write  us  by  all  oppor^ 
tuntties,  especially  from  Sinde,  by  any  snipe 
bound  from  thence  to  Persia;  and  for  tbe 
greater  secrecy,  especially  of  the  letter  to  be 
sent  to  Mauritius  for  us,  here  under  is  an 
alphabet  for  you  to  write  us  by ;  yonr  sub* 
scription  must  be  in  common  EngJish,  directing 
all  such  letters  to  captain  Thomas  fiowrey  sb 
Wetl-dose-souare,  London." 

(Nou.  at  this  place  the  whole  alphabet  k 
insert  distinctljr,  and  aliove  each  letter  a  dilt 
ferent  charactor  is  set  down,  to  be  used  in  plaen 
of  the  letters  of  the  alphabet.) 

**  When  your  cargo  fer  Eflglsnd  is  provided, 
ofc  MW ooflspleatcd,  thea weweuld  hB?e  JM 


IMS] 


for  Piraeif. 


aril  (be  Blot^  fin-  wbat  you  can  9«t,  bhiI  iuTnt 
the  pradoca  in  goodi  for  EugUnd." 

And  lower  unaoest  the  nme  orders  in  an- 
Mher  Btticle  »re  tbeae  n-ordi, 

'*  Yon  inint  engBce  tlie  mutn  of  the  sloop 
not  t»  let  uj  letter  frata  hiroielf  or  iny  other 
be  MOt  ts  Eogland,  bat  only  our  letter,  io  which 
you  may  insert  the  Dimes  of  any  dead ;  aiid 
rbr  tbeeanand  lecrecy  nf  those  who  (p)  in  tlie 
■loap,  b  ease  en  letter  or  news  comes  to  'E.a^- 
land,  but  our  letter  concemiug  onr  hasineie, 
tb«o  we  will  on  the  return  of  the  afaip  give  the 
tnaster  aod  crew  one  month's  pay  gratia,  and 
they  aball  aJao  hive  their  shares  of  (he  benefit 
■romiied  the  ihip'a  compaoy  for  the  whale 

By  aletler  dated  London,  3Febra*iy,1701-S, 
from  captain  T.  B— y  to  Mr.  Callanf,  the  said 
captaiii  ad*  iaes  him  in  tbcK  words, 

"  For  the  Bfreater  secority  of  our  afiairs, 
wbco  yen  wnte  by  the  alphabet  in  your  in- 
■tmcttODi,  I  wonld  hare  yon  carry  the  last 
letter  of  each  word  to  be  in  ti)e  room  of  the 
Bnt  letter  to  the  next  word,  as  for  example : 

Caplsia  Thomaa  Bowrey,  Sir,  we  are  all  well. 

Caplai  othoma  sbowr«  ysi  rwe  ear  eal  Iwell. 

"  Halie  no  title  (as  Is  umI)  to  begin  your 
letter,  nor  no  dale,  nor  complimetit,  no  name 
Ukat;  But  let  all  be  comprehended  in  the 
Hhi  oif  your  letter,  so  as  to  make  no  dli- 
tiartinn,  and  make  bat  one  paragraph  of  all 
yiwr  letter,  and  if  any  men  dead,  set  their 
naoiM  immediately  after  ^onr  own  name  sub- 
•eribed  to  the  letter,  all  in  characters  before 
direoled,  and  please  to  keep  this  ai  directions 


Ifl  February,  lTOl-9,  be  adds  concerning  the 
rorenjd  cypher  in  these  words, 

*■  0&  further  consideration,  1  think,  I  hare 
cOBmilted  an  error  in  my  letter  to  you  yester- 
day, it  bciiig  wrote  in  it  as,  m. 

Caplu  ntboma  sbowre  ysi  rwe  ear  eal  Iwell. 
That  is, 

Captain  Thomas  Bowrey,  Sir,  we  are  all  well. 
*■  Now,  I  doabt  the  namiog  any  name  in  the 
begiiiiiig,  or  making  any  compliment  there, 
n»y  he  n  means  to  find  the  key  uf  the  alphabet, 
tbmdbre  pray  strike  out  of  the  letter  I  sent 
y«a  yeaterday,  as  abore  done,  and  begin  di- 
nctly  with  yonr  business,  following  the  di- 
TMtiaos  ^rea  you.  And  wherms  you  are  or- 
dered ta  direct  your  said  letter  to  me,  I  would 
not  bare  you  mention  my  name  in  the  sub- 
•criBliOD,  out  direct  the  sstd  letter  to  Mr. 
NicHhu  Fope   serifener,    in    Nicholas  lane. 


I,  to  pay  6/.  to  the  bearer  as  in  your  b- 
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THE  CASE 
Of  Capt.  Tho.  Greek,  CoMHAin>xR 
OF  THE  Ship  Wobcester,  and  bis 
Crew,  tried  and  comdihmbd«o& 

PyRACT    AUD     MtlRTHER     IN    THK 

High   Court  or   Admiralty  o> 
Scotland— London  :  Printed  iif 

THE  YEAR  1705." 

Adstuct  <f  the  sAip  Wortetttr't  Pnettd- 
ingt  on  the  Couit  ^  JUoUoior,  »  Eatt 
India,  sAer*  (is  Crisui  cidrynf  ar* 
laii  to  be  committed, 

November  15,  1703.  Tbe  said  abip  arrired 
at  Anjaugo,  a  fort  of  the  English  Esit-India* 
Company  on  the  coast  of  MaJlabar,  fmm 
whence  she  proceeded  to  the  scTeral  ports  fol- 
lowing.   All  which  are  on  the  aaid  coast. 

Not.  17,  1703.  Arrived  at  Callequilon  i 
31,  atQuilon;  Dec.  3S,  at  Callequilon;  Ja- 
nuary 10,  1704,  U  Cochin  ;  34,  at  Calicut ; 
Feb.  37,  at  Cocbb  ;  March  8,  at  CaUeqniloa. 

April  10.  About  this  day  the  sloop  «aa 
drove  aiboot  aod  lost  near  Camepols,  whers 
the  ship  is  now  ordered  to. 

April  34.  EndearoDrcd  to  get  to  Quilon, 
but  anchored  between  Qnilon  and  Aiyango. 

April  96.  Saw  a  ship  which  was  ad* ued  to 
be  the  Aureng-Zcb,  captain  Blewett :  the  wca> 
tber  being  stormy,  drove  nearer  lo  Ibe  Aureog- 
Zeb.  Captain  Blewelt  teeiog  by  a  signal  that 
the  Worcester  was  in  distress,  sent  his  chief 
mate,  [aow  captain  of  the  said  ship)  with  bia 
long  boat  on  board  capl,  Qreen,  who  found' 
tUe^hip  very  leaky,  and  a  c^le  parleil ;  after 
which,  at  capt.  Green's  request,  copL  BleweU 
and  his  chief  mate  came  on  board  tbe  Worcaa- 
ter  aud  surveyed  ihe  ship,  aod  acquainted  the 
supra-cargo  thai  tbe  said  ship  ihe  Worcester 
was  not  in  a  condition  lo  return  to  England, 
without  re|>airing. 

May  4. — Mr.    Robert  Gallant  tbe    supn- 


_  ._  tort,  where  to  go  lo  refit  the  ship;  b* 
gave  his  advice  io  writing  signed  by  himaelf 
and  councel,  fnr  the  ship  to  go  to  Bongal. 

Mays. — Depart  ed  from  AnjangofbrBannJ, 
many  of  the  ship's  crew  beinif  sick  with  m* 
vourB  and  fluxes,  and  several  dead. 

An  Abstbact  of  the  DEPOSITIONS  of  the 
Witnesses  to  prove  capt.  Qreen  and  fail 
Crew  guilty  of  Piracy  and  Murther,  with 
Ihe  Proofs  aod  Circuculancea  which  ai* 
to  be  had  at  present  lo  invalidate  thoir 
Testimony. 
[Here  foIlowB   tbe  Depositkm  ^  Antonio 

Foxlioaado.] 


*  The  ipelliDg  of  (ho  original  is  retained. 
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Trial  of  Captain  Gretn  and  kit  Crttwi 


TfiBI  be  ilid  aol  mi)  in  the  Worcester  (or  ber 
■loop)   'till  the  tai<l   ship   depart«4  Troia  AD' 


>n  finned   by 


the  defxnition  of  Aal.  Fntocieco  one  of  Ibe 
ctidences,  who  depose*,  that  thi>  dcpoDcnl  did 
not  Mine  aboard  tbe  Worcecler  till  th«y  vere 
gains;  to  Bao^l,  nhicb  wasio  Ibe  bcg^DDiog 
rfSIay,  1703. 

That  the  U'orceslet'i  crew,  •rben  arriied 
the  Mallabar  coasi,  »a»  do  more  iban  35  ru 
and  bfiya,  ooe  tvlicreof  died  bood  after  ;  thai 
fi*e  of  Uial  Dumber,  *il.thesurg«on,  Rt'yiialds, 
Linstcad,  Ockley  and  Hammond  vien  ashoar, 
as  is  owned  by  ihe  wilDenes  against  the  pri- 
■oDcn  ;  who  deposea,  that  to  engage  Itiat  ship 
the  sloop  <*■■  manued  with  one  aod  twenty 
men,  that  cnpt.  Gc«eu,  capt.  Madder,  the  chief 
mate,  Mr.  Loiolay,  the  purser,  the  aapra- 
eargw,  the  carpinler  and  ^mner  were  od 
board  the  b)<h>p,  «o  that  by  bit  depotitiotM, 
there  remained  but  nine  men  on  hoard  tbe 
WnrccalL-r  for  aa  etigagcment  uf  ihree  dayi ; 
and  amongtl  Ihoce  nine  men  neither  captain 
nor  supra-car^,  nor  puner,  nor  chief  or 
Kcood  male,  gunner  nor  carpctiter,  which 
■eenif  rery  improbable,  thnl  the  taptain  and  all 
the  principal  offic«n  of  Ibe  ship  sbould  leave 
their  own  ithip  wiih  only  nine  men  on  board, 
ta  engage  another  «hip  with  llMr  sloop;  and 
that  for  three  days  tuffether,  eapecially  when 
their  own  ship  was  so  near  tbr  stranger's  sbi]> 
ai  for  capt.  Green  and  others  to  ^  on  board 
ber  before  tbe  enga^ment,  as  thin  depoomi 
•aiih. 

This  deponent  iiy*,  the  Inben  ship  wax 
uiled  by  some  of  the  Worcester's  crew  la 
Calleqailon :  whereas  Charles  Alay,  one  of 
tbe  witnesses  against  capt.  Green,  says,  she 
was  carried  to  Quiton,  which  is  contradiclory. 

That  the  said  ship  tbe  \^'orcester  never  Hout 
to  the  northward  of  Csllicut,  during  ber 
being  on  the  Mallabar  coast ;  so  vm  inipo<aiblc 
to  lake  any  shio  between  Callicut  and  Til- 
licberry,  being  »l>oul  thirty  miles  to  the  north- 
ward of  CalLcut. 

That  be  depones  the  taken  ship  to  hare 
about  twenty  guns,  and  the  ssid  ships  crew 
killeil  to  be  about  ten  men,  which  toems  very 


tHere 
May.] 


follov 


the  Deposition  uf  Charles 


AniwtM  to  the  DepoiilioDs  of  Charles  May. 
ARer  his  being  asboar  ai  Callcquiioa,  about 
It  days,  says  he  heard  ^ims  as  oi  sea,  and  in 
the  latter  part  of  hii  EMjiosilion  savs,  thatit 
was  in  the  Worcester,  going  U|i  Ihe'Mallubar 
coast,  that  he  beard  the  shooting,  which  b 
oonlradictary. 


*  This  witness  died  taddunly  the  same  day 
«apt.  Green,   ice,   received   Ibeir  centence   of 


Tb»t  the  next 
aiile,  where  he   aair  lis*   W< 
her  iHrtb  aa  heAire,  widi 
at  ber  stern,  tbat  tlie   loag;-haU  CMH I 
for  water,  that  tlie;  bat)  been  botk^iT 
tl)ai  be  went  abMnl  ibe  WonscsMr,  M 
turned  asboar  anin.     All  sfakkis  tit 
measure  deaiM   by  cocnfwriag  the  U 
particulars. 

April  10,  1703.  The  WoraeHw  A 
from  Calleqaiton  to  CamtpoU,  hemi 
surg«0D  B»boar  at  C*UeqQtlan. 

April  i9,  1103.  Tbe  Wumaur  «« 
by  stress  of  weotUer  from  new  <^  ■ . 
Unilou  nenr  to  Aqjani^  where  osaari 
the  Aoreng-Zeb  capt.  Blesrill,  tbe  Wm 
saluted  her  with  (ire  iraDs,  whidi 
the  same  guns  heard  hj  the 
being  19  days  firom  his  heiag' 
Callequiloa  to  Ihe  firing  at 
whereas  be  says  he  Itad  been 
14  days,  when  be  beanl  the  gnoi. 

As  he  depones  that    lie  mw  a 
Worceater's  Mem,   Ihe  Aureng-Zek  ifal 
be    RMem    gf   tbe    Worcester, 
from  her. 

The  Worcester  supplied  tbe 
with  fresh  water,  which  lyyi 
sending  for  more  fresh  water  rron  ibri 

Bv  busking  all  niebt  was  mcani.  a  R 
the  Worcester  was  bound  fron  Car^ 
Clailon,  but  ihe  wiu<l  bloiriDg  hard  tUi 
trarv,  conld  not  fetch  QuUoo,  and  Ul 
husking  to  windward,  por  as  hisdir' 
says  busking  all  night,  without  new' 
further  time,  it  rannotbe  supposed  thai 
only  one  night,  could  be  in  search  eSni* 
much  less  the  taken  sJiip,  which  AMa 
diaando  deposes  was  chased  three  daii 

This  deponent  says,  the  taken  sbi' 
i^orried  to  Quiloo  ;  whereas  AnloBbfJ 
nando  says  she  was  carried  to  Cilh^ 
which  is  11  miles  distant  from  ttuilm,  ^ 
is  cool radi dory. 

This  depuneiii  owns,  that  after  wtaii 
passed  IS  aforesaid,  Ite  did  neicr  borar 
the  Worcester's  crew  talk  of 
which  it  is  very  (irobahle  he  would  ^tt'ta 
M)mclhiug  of.  it  it  bad  been  so,  be  ^ 
the  WorcRiter  about  IB  (uoulhs  after  Ik/ 
tended  fain. 

He  deputes,  ttiat  Uic  Worcerter  vMl 
furtbn  up  ibau  Ciilicdt  while  he  was  M 

hich  agrees  wilb  ibe  Captain's 
the  toyage,  and  giras  some  tesai 
tirm  tlie  journal  that  tbe&bip  nrv<r  sMi 
I'unlier  up  than  Callicut,  and  if  to  wta 
[Upossible  for  the  Worcester  l«  u 
between  Caliicm  and  TeUecberrr,  i 
FerJinanJo  has  de|ioeecl. 

This  deponent  says,  be  was  at  (Ual 
vhen  he  heard  the  guns,  aitd  Inti^  fr" 
laiido  deputies,  tbe  engagemeot  aM  tiW 
Tcllecherry  and  Calticut,  Hhi<^a  "  ' 
ess  than  140  miles  distant  t'ro 
o  impossible  lor  both  deposiuooalitaW 
Tbu  dapoMDl  mj«,  ih«  ji,. 
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■tcftd  wft8  left  at  Qalkm^  when  the  Worcester 
ytfoX  up  the  coagt  of  Mallabar,  and  ffives  se* 
Teral  reasons  for  it ;  whereas  Antonio  Ferdi- 
Bando  says,  Mr.  Lanstead  was  on  board  the 
aioop  in  the  engfagement,  which  engagement, 
if  ever  happened,  where  Antonio  Ferdinando 
■ays  it  did,  ronst  be  when  the  Worcester  went 
tip  the  Mallabar  coast  to  Callicut,  (which  she 
did  but  once)  therefore  impossible  for  Mr.  Lin- 
stead  to  be  ashoar  at  Quilon,  and  on  board 
the  sloop  in  the  engagement 

ArFiDAvrr  of  Capt.  Stephen  Grandell,  com- 
mander of  the  Aureng-Zeb,  and  Mr. 
Henry  Walter. 

'  Stephen  Grandell  of  London,  mariner,  com-* 
mander  of  the  Aiireni^Zeb;  and  Henry  Waller 
of  London,  mariner,  second  mate  of  the  said 
ship,  make! b  oath,  thai  on  the  22ndday  of  April, 
1703,  these  deponents  arrived  in  the*  said  ship 
on  the  coast  of  Mallabar,  near  the  port  of 
Aiyango,  ami  that  on  the  99lh  day  of  the  said 
April,  the  ship  Worcester,  Thomas  Green  com- 
mander, by  stress  ot  weather,  was  drove  from 
the  roail  of  Quilon,  near  to  the  road  of  An- 
jango,  where  the  said  ship  Aurent^-Zeb  then 
was,  and  that  the  said  ship  Worcester  did  then 
fire  five  guns  as  a  salute  t»  the  Aurenijf-Zeb, 
who  returned  the  salute.  That  the  Maid  ships 
lay  three  days  at  the  said  place,  in  company 
with  each  other,  in  which  time  the  captains, 
super-cargoes,  officer!,  and  others  of  the  saiil 
•btp's  com|)anie.s,  were  several  times  ou  board 
each  others  ships,  particularly  these  deponents 
were  dn  board  the  said  ship  Worcester,  during 
tile  said  time,  and  Mr.  Mad<ler,  the  chief  mate 
of  the  said  ship,  was  then  sick  in  the  cabhiu, 
and  that  the  said  ships  were  supplied  from 
each  other  with  water,  and  other  uecessaries, 
and  that  the  said  ships  saluted  each  other  se- 
veral times,  with  several  guns,  iluruii;  the  said 
•pace  of  three  days,  and  likewise  at  their  de- 
parture, which  was  on  the  3rd  day  uf  May  then 
following,  the  Aureng-Zeb  tieing  bound  to 
Bnrat,  and  the  Worcester  to  Anjango  :  that 
these  deponenta  in  the  said  ship  Aureng-Zeb, 
proceeded  to  Carwarr,  from  thence  to  Bombay 
and  Surat,  and  returnetl  to  Bombay,  Carwarr, 
Onor,  Mangalor,  thence  to  Callicut,  and  An- 
jango aforesaid,  on  the  Mallabar  coast,  i'rom 
winch  last  place  they  departed  the  14th  of  Fe- 
bruary, 170^-4,  bound  for  £ugland,  and  that  at 
all  the  aforesaid  places  these  deponents  were 
ashoar,  and  had  conversation  with  the  chiefs 
and  factoid  of  the  English  factories  and  natives 
there,  w  here  they  di  i  never  hear  of  any  robbery, 
pyracy,  or  murlher  committed  by  any  of  the 
•aid  ship  Worcester's  cunipan^,  and  do  verily 
believe,  that  if  any  such  crijne  had  been  com- 
initted,  these  deponents  should  have  heard 
thereof;  and  that  the  governor  of  the  Eng- 
lish fort  at  Aniango  did  declare  to  these  de- 
ponents, that  he  was  concerned  for  the  said 
•hip  Worcester  (she  having  sprung  a  leak) 
least  she  should  not  get  safe  to  Betigall,  where 
•he  was  hound  to  retit  for  her  voyage  to  Eng- 
land: and  the  said  Henry  Walter  makrat 
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oatby  that  during  the  time  of  bis  being  on  boan) 
the  ship  Worceatery  when  she  lay  near  the 
road  ot  Anjango,  Charles  May,  thesui^geon 
of  the  ship  Worcester,  came  on  board  her  from 
the  shoar.  Stepu.  Grandall. 

Henrt  Walter. 
Jurat  vicesimo  sexto  die  Martii, 
1705,  coram  me,    Jo.  SiirrH. 

[Here  follows  the  Deposition  of  Antonio 
Frausisco.] 

Answer  to  the  Deposition  of  Antonio  Fran* 

sisco. 

fie  deposes  he  heard  no  shooting  from  any 
other  ship,  whicii  seems  inconsistent  witli 
the  deposition  of  Antonio  Ferdinando,  who  de- 
poses, that  the  taken  ship  was  of  about  20 
fifuns,  and  manned  with  white  men,  who  s^ioko 
Bnglish ;  and  that  the  engagement  lasted 
three  days.  M  so,  'tis  reasonable  to  con- 
clude, tliat  some  guns  must  be  fired  from  the 
other  ship. 

He  deposes,  that  he  did  neither  hear  of, 
or  see  any  other  wounded  men,  save  Antonio 
Ferdinando,  who  he  deposesi,  came  aboard  the 
Worcester  when  they  were  ^oiug  to  iSengal, 
so  could  not  be  io  the  pretended  engagement 
as  he  the  said  Antonio  Ferdinando  tiepuses, 

[Here  follows  an  Abridgment  of  the  depo- 
sitions of  James  Wilkie,  Kenneth  Mackenzie, 
William  Wood,  John  Henderson,  and  Anna 
Seaton.*] 

Answer  to  the  DEPOsrrioNs  of  James  Wilkei, 

\*c. 

By  the  depositions  arc  endeavoured  to  be 
provcfl,  that  Geor«;e  Haines  h>id  some  know- 
ledge of  capt.  Drum inomPs  ship,  uhich  ship 
not  being  heard  of  sini'e  her  departure  from 
^$c(»tland,  has  ){iven  cause  of  suspicion  there, 
that  the  ship  said  to  lie  taken  by  the  Worcester, 
must  be  capt.  Druiumond's  ship. 

In  the  Edinbm-gh  Gazette,  dated  March  29, 
1705,  is  the  following  paragraph : 

**  We  hear  that  George  Haines,  one  of  capt. 
Green's  crew  c«)ndenined  (or  piracy,  ibrmerly 
mentioned,  has  made  a  iarther  acknowledgment 
of  the  crimes  for  which  lie  and  the  said  crew 
are  condemned ;  and  particularly,  that  the  ves- 
sel taken  by  them  on  the  coast  of  Mallabar, 
(condescended  on  by  the  witnesses)  was  a  ship 
belonging  to  our  Indian  and  African  company, 
commanded  by  c^pl.  Drummond ;  and  that 
they  murthered  all  the  men  on  hoard  her,  by 
chopping  oft'  some  of  their  heads  with  a 
hatchet,  and  tying  otliers  back  to  back  and 
throwing  them  into  the  sea.  He  has  likewise 
given  information  of  several  other  things,  which 

fives  a  ffreat  deal  of  light  to  the  wbote  matter. 
t  is  snid,  several  others  of  the  crew  have  dropt 
some  words  which  do  insinuate  the  guilt,  bnt 

*  The  deposition  of  John  Gltn  is  not  parti- 
cularly noticed. 
40 
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to  80ftlyi9  Wbi9 

■MMie  aBMBgit  them." 


•f  t  pltiii  eoafet- 

MCfeCTy  WMOB 


Forlbt 
Mod  to  capiUD 
fbUowing 


of  the  iiuilt«r  chaf|[M  m  re- 
''8  lUp,  refer  to  the 


••  Bummgk  of  PortpmomtL-^B^  it  knowo 
«iilo  all  meii  by  these  pieecats,  Thai  a|MNi  the 
31tt  day  of  March,  a.d.  1705.  before  Joho 
Vincing,  ewt^.  mayor  of  the  uud  borroogfa,  and 
Goofge  Hiiwh,  gent  notary  and  tabehan  pub- 
lic dwelling  in  Portamoutli,  peraouaUv  eame 
and  appeared  Itrael  Phippaoy  and  Pder 
Freclaod,  now  beloo^^iog  to  the  Raper  gidley, 
lately  arrived  there  trora  the  Eait  Indiei,  and 
did  solemnly  declare  upon  the  Holy  Evan- 
gelist,  That  they  the  said  appearera  did  both 
rormerly  belong  to  a  ship  called  IheBpeedy  Re- 
Inm,  hdonginff  to  the  Scotch  ooomany,  trading 
to  Aft-ica  aBd  the  East  Indies,  (of  which  capt 
Robert  Drammond  was  eommander)  and  that 
on  or  about  the  26th  day  of  May,  which  was 
in  the  year  1701,  the  Mid  ship  the  Speedy 
Return  sailed  from  Newnori  Glaaoow  in  Soot- 
land,  in  company  with  the  Content  brigantieBv 
capt.  Stewart  commander,  and  aflerwards  ar- 
rived at  Bangole  in  Gtanet,  from  thence  safled 
to  the  Cape  of  Good  Ho^  and  from  thence  to 
the  ishuid  of  St.  Mary%  m  Madagascar,  where 
the  said  ship  the  Sasidy  Betmm  Md  the  said 
hnigantcen  took  on  hoard  negtoea,  which  wefe 
transported  to  Don  Naaeareniias ;  from  theneo 
they  sailed  to  the  port  of  Maritan  in  Bladagaa- 
nar  aforesaid,  whm  the  aid  capimn  Dram- 
mood  went  on  shear,  and  about  9  or  10  hours 
after  hia  going  on  shear,  five  aeveral  persons, 
who  alWrwards  apoeared  to  be  pirates,  armed 
with  pislols,  swonie,  and  other  weapona,  came 
on  bcMurd  the  aaid  Speedy  Rotum.  with  a  pre- 
tence to  buy  aomming,  and  taking  the  ad- 
vantage of  the  said  captain  DruBHSond,  An- 
drew Wilky  his  suigcon,  and  several  of  the 
amd  ship's  company  being  on  shear,  and  others 
working  in  the  hola,  the  said  five  persona  by 
force  of  anna  look  posscswon  of  the  said  ship, 
and  immediately  made  a  signal,  upon  which 
about  40  or  50  other  pirates  came  on  board  the 
aaid  ship,  and  then  took  the  said  briganletfB 
(which  was  afterwards  burnt)  and  the  aaid  pi- 
vates  forced  these  amarers  and  the  other  per- 
iaos  on  board  the  said  ship  the  Speedy  Reteim, 
to  sail  in  her  till  such  tmie  as  she  arrived  at 
Rajapore,a  place  so  called,  where  the  said  ship 
the  l^peedy  Return  was  also  Imrnt,  and  then 
these  appearers,  and  the  other  men  that  did  be- 
long to  toe  said  Speedy  Return,  went  on  board 
n  Moca  ship  called  the  Defiance,  which  some 
time  afier  touched  at  the  island  Mauritius, 
where  the  appearers  made  their  escape ;  and 
the  said  Raper  galley  soon  after  arriving  there, 
the  said  appearers  went  on  board  her,  and  are 
mnee  arrived  at  the  port  of  Portsmouth. 

"  And  the  said  appearers  did  farther  dedare, 
that  at,  or  afier  the  time  of  taking  the  said  ship 
Speedy  Return,  neither  the  said  capt.  Drum- 
njiond,  nor  nny  other  peisons  belonging  to  her 


killed  or  womided,  nidflitt  wan  abc 

attacked  by  a  aUp  called  the  Woieeiler,  capC 

Green  comnmnder,  or  any  oiicr  ahip,  sloop,  9i 


In  teatimeiiT  whcveef  *• 
said  mayor  hath  hereunto  aet  nia  hand,  and 
oaneed  his  seal  of  the  office  of  maroralty  of  the 
said  burrongh,  to  be  herenato  amied  the  dn^ 
and  year  fint  written. 


(Sgned) 
**  laaAifjL  rairPAinr, 


•*  PBTO  FtlKLAND.'* 

**Quod  attestor  rogatua  ct  requisitna  snh 
n  et  sigitto  meoi,  GiotGB  Hoisn,  Nela.** 


[Here  follows  an  Abridgeflsent  of  the  Depo- 
sitions of  John  Browne  and  Archibakl  Hodge.] 

Armuvrra  of  Jomi   Ocuxr   and   TnoMia 

WnmniAD. 

Jpril  5, 170ft. 
Which  day  appeared  John  Ockley  of  Oi- 
terham,  in  the  county  of  Surrey,  in  the  king- 
dom of  England,  mariner,  and  Thomas  White- 
head of  the  parbh  of  St.  BailhokNnew,the  Ev- 
change,  London,  mariner ;  and  hr  virtue  of 
their  corporal  oadia  depeaed.  That  he  the  aaid 
John  Ockley  aerred  aa  midshipflBaa,  and  ht 
the  aaid  Thomas  Whitehead  aa  captain's  ser- 
vant on  hoard  the  ship  Woreeaier;  whereof 
ThoHMS  Green  ia,  or  lato  was,  master  or  oom  - 
mauder,  in  her  late  voyage  from  the  port  of 
London  to  the  East  Indies,  and  dnring  all  the 


time  she  cooiinued  there,  and  from  thence  t# 
her  arrival  in  Lrith  Road  b  Scotland,  whieh 
waa  in  or  about  the  aMmth  of  Jnly  kMt  paet, 
and  theae  deponents  well  know  what  aWpo  tiM 
aaid  Mf  Woioeater  was  in  ooaopany  of,  and 
vfhat  ports  and  placei  she  traded  at  during  bev 
afoieaald  voyage,  and  well  knows  that  neither 
the  said  ahip  Weroeetcr,  nor  her  aloop,  fbughl 
or  had  an  engagement  with  any  ship,  sloop,  or 
vessel  whatsoevci  during  the  amresaid  voyage  j 
and  noneofthecompaoy  of  the  said  ship  Wor- 
cester received  any  wounds  during  the  said 
voyage,  saving  that  George  Hainea,  steward  of 
the  sud  ship  (aa  these  de|^enta  were  informed 
and  hdisve)  received  a  cut  in  hia  foot  as  he  wss 
cnttuig  of  wood  at  Delagoa,  on  the  const  of 
Africa,  by  the  ax  with  which  he  waa  cutting 
the  saM  wood,  and  saving  that  John  Norman  n 
Duichmaa,  a  mariner  on  board  the  said  ship. 
leceivnd  (as  these  deponents  wese  ififom«d 
and  believe)  a  wound  in  hia  arm,  which  waa 
given  him  br  playing  at  sneker^snee  by  John 
UKne  a  Dutchman,  atoo  a  mariner  on  board  the 
aaid  ship ;  and  saving  that  fLeneth  Cowen  the 
boatswain's  boy  on  board  the  said  &bip,  was  (aa 
these  deponents  were  informed  and  believe)  bit 
in  the  calf  of  the  le^jf  by  a  dog  on  the  shear  at 
IbedL  near  Calle<|uikm,  on  the  coast  of  Malla- 
bar ;  and  the  said  deponent  lliomas  White- 
head received  a  wound  in  his  head  by  a  fall 
from  the  ship's  deck  into  her  hold  ;  and  these 
deponents  also  severally  depose,  that  they  saw 
no  person  killed  durint;  the  said  voyage,  and 
do  not  know,  believe,  or  have  heard,  that  there 
was  any  ship  or  vessel  whatsoever  taken  by  the 


iioy 


Jbr  Pirteif. 


muA  ihip  WoKwdir  mt  l»ir  (loop  donng  Iba 
■id  rof  1^  or  thit  then  were  asy  ^oda, 
atom  or  frvrmoam  wb«tMe*er,  ukni  by  tha 
•MNnpaaf  of  the  nid  ihip  WercMMri  or  bcr 
rioop  oat  of  uy  other  abip  w  venri  whiWn 
•rer  bj  irinoj,  «■  that  the  mU  ahtp  Woreeiter 
•r  bcr  aleop,  bad  at  any  tune  daring  Iha  bU 
voyai^e,  aay  good*,  atorea  or  proritiom  on 
board,  aaring'  nbat  nere  lairly  pnrchaitd  or 
KiTeii  ai  preMnti  to  the  captain  and  others  of 
We  Mid  sbip'i  compaoy  :  aiul  tbise  depooenti 
im  net  know,  bdisra,  or  bare  beard,  that  Ibey 
law,  ar  wwa  ia  compaay  wMb  the  ahip  Spaed  v 
Bctnm,  or  aaySoalc^  afaif  wbatMerer,  till 
hertatmnUlhaiMiithofBcolkQd;  aad  tfacae 
fcpecenia  aevar  haatd  any  tfaing  of  or  cim- 
MBtD^  the  (aid  ahip  Speedy  RMura,  caplaio 
DroiDmond  eommander,  or  any  othar  Sooteh 
ahip  whataoarer  dariof  the  aaid  voyage,  aajriog 
that  theae  dapoooita  ware  infanncii  by  one 
Kdwrt  lean  a  Soatobman  atCaleoMa  an  Hog- 
lay  lUrar,  That  he  tba  aaid  Innaa  waa  aofra- 
OH^  of  a  fiootdi  ahip,  which  waa  eait  away 
aona  txne  befon ;  Utf  thaae  ime»aala  do  not 
reaaanhcr  what  Mm«  the  aaid  innea  aaid  die 
aaid  ahip  waa  ealled  by,  Bor  the  i^aoe  wlier*  be 
Bud  dbe  waa  ca«t  away.      iontQtxAxr, 

Tho.  WBiTUsaD. 


ABiauga,oi 
IMUt?ofh 


George  Madder  and  Salathiel  Holph  of  Lon- 
don, marinera,  make  oath,  That  the  ahip  Wor> 
ocater,  Thomaa  Gram  eomitiander,  amved  at 
igo,  oa  the  caaat  of  MaUabar,  about  Oa 

idle  of  Norcnber,  irAS,  at  wbieh  timetheae 
dayOBewta  ware  tbaa  than.  That  on  the  3rib 
of  the  aaid  month,  theae  dapOBeata  being  bound 
far  Sural,  left  the  laid  ahip  riding  at  Quikm. 
That  the  Happy  Hour,  capt  HambletoD  com- 
mander, arrived  at  Burat  abont  the  middle  of 
March  followiog.  That  Ibe  aaid  capt  Ham- 
bidOD  ttrid  tbne  depuneaM,  that  he  left  the 
aaid  ahip  Wotoeater  at  Callicot,  on  the  afore- 
md  ooaat,  aboat  the  middle  of  February  then 
laat  paat.  That  theae  deponeola  arrircd  at 
Cochin  on  the  aaid  coaat  in  the  ahip  Albemarle, 
WiUiam  Beawea  oommander,  bound  for  En^ 
lud,  on  Ih*  Kth  day  of  April,  iroS,  where  aa- 
Tcnl  paraon  came  Irom  tbe  ahoar  to  the  said 
ahip,  of  whom  tbeM  deponenla  ntonrnd  after 
lh«  ship  Woroeater,  and  were  told  that  ahe 
fwled  from  thence  about  ten  days  before.  And 
that  theae  deponanta  did  nerer  hear  at  any 
phoe  in  tiieBaat  Indiea,  of  apy  robbery,  piracy, 
or  mnhfaer  committed  bv  any  of  the  said  ship 
Werceater'a  crew  ;  ana  do  verily  belicTe,  that 
if  any  anch  Crimea  had  been  committed,  theae 
itqrooentf  riionU  have  heard  thereof. 

GaoBOi  Maddeb, 
B«UTBiu.  RoLPi. 

Jnrat  viceMiao  MXto  die  Hanii,  iro$» 


A.P.  ITOf.  [laot 

A  Ijena  firom  CvpUin  Geoub  WsoLnr,  to 
Mr.  PanntDO,  chief  of  the  Enrliah  Eaft 
India  Cotnpacy'a  Factory  at  CJlicut. 
WorAipfu)  Siri  Am.  T,  IfQS. 

Youra  of  iIm  Ath  reached  my  hands  Ibia 
aoortiing  the  11th  hoHr;  it  b«ng  impoaaiUa 
tor  me  to  ^t«  yo-j  an  account  at  large  of  every 
thing  retaiing  to  tbe  actioM  of  the  piratat,  but 
here  send  yoa  the  heada  of  what  I  aaw,  and 
what  1  bad  from  (heir  moutha  in  diaoourwa  at 
oereral  times,  vis.  That  three  yaata  part  sm 
capL  Henino,  a  Franchman,  and  Fmneh  coo^ 
paoy,  took  a  ship  bdo^ng  la  ElurM,  oif,  or 
near  Cqie  Aden,ijBd  made  a  prise  of  .bar; 
wlierdn  waa  consideraMe  richea,  and  amlted 
her  after  the*  had  lakan  hariitoncya  ana  oAar 
tfainga  oat  of  bar,  and  sailed  for  i£c  ialaad  of 
HaaearatAa,  a  MMral  randanoae  for  piralea, 
wharelbewdHsniiMiinaarwtded,  and  «e> 
taally  baeMsa  an  jnhaMtant  Thia  ralatioD  I 
bad  from  mmc  of  hit  own  ship's  ceaopany, 
which  are  Frenefamen,  and  beiaagad  to  Iha 
ahip  I  was  impiisoiMd  in.  TheaaoMyear  waa 
taken  off  St  Mma,  a  Soratsfaip,by  Ibasfaip 
Speaker,  whoaa  ceauuiy  eonaiaiad  of  nH  nn- 
tioDi  lo  my  certain  knowladm,  the  maJM-  part 
being  now  in  Ihn  piralea  on  Ibe  eoaat,  and  thn 

-  '    JabnBowen,  hen  near  Cal- 


letjoiloa ;  they  tocdc  cnpt  Conawny  frsa  Ben- 
gall,  aeHing  ship  nnd  gooda  in  Marea;  via. 
One  third  pait  to  a  aescbantaf  Callcqaih«f 
another  Ihird  lo  a  nNrdiant  sf  Parca,  the  alhw 
third  to  Ualpa  tbe  Dnloh  bnfccr  of  this  plaeik 
whidi  rdaiMn  I  had  &«ni  capt.  Bowen,  and 
sereral  of  hit  company  %  than  left  the  canil^ 
and  aaiied  for  the  wlaad  Hadanacar,  hot  in 
the  way  waa  ^Mt  on  Ibe  Uand  Haritgna,  on  St 
Utoraaa'a  Beaf,  where  Iher  were  matt  cnib 
teontly  recewed  nnd  ftaatrd,  thwr  tick  oaniei 
into  their  fbit,  and  cnred  hy  tbcJr  doctor,  aad  ■ 
new  doop  aold  them,  and  npplied  with  all 
sorts  of  necessriee  for  their  cutting  bar;  aad 
niakipg  her  a  brigantina,  w\aA  tb^  utifoini- 
ed  by  tbe  middFe  tf  HaKh,  and  look  their 
leaTo  of  the  gonraonr,  giriag  hiaa  8,300 
piacea  af  ctgltf,  thtir  rcaach  and  ntomariaa^ 
learing  thar  laacara  wilb  him  to  be  oon- 
veyed  thr  Sorat ;  aad  baiog  inriud  to  ntakn 
it  a  pia«  of  refteabDBtnt,  sailed  fi«  dM  itbal 
of  Hadagatcar,  where,  at  a  ptaaa  aw  tbn  «art 
tide,  oaHcd  Maiitan,  the  cofisin  with  a  gang 
aaltled  tbettteWa*.  tin  two  Beotoh  thipt  or  *•»■ 

illiiV 
takenbyS  , 

ai  Sl  Augnttine,  thetUp  Piaaparoanwaatahan, 
the  remamder  went  for  new  Hatheltga,  wham 
they  cane  tbe  king  ibair  ttiganiina,  where  I 


they  gnr»  tbe  king  iL  _  ^ 
saw  ber  aad  left  her  wbao  the  piralta  aBili4 
from  thc^.  The  prates  harioc  thaae  tbraa 
in  titeir  poaMiaain,  ■■  aean^ing  after  ene  ano- 
ther, lott  one  of  Ibe  Scotch  (HHek,  bat  ai  last 
two  mat  at  MayoUa,  when  it  waa  my  niirfnv 
tuna  to  fW  into  their  hands,  aad  detained  by 
them  lAer  thay  had  ilain  my  chief  male,  and 
another  Eun^an,  and  pfuadered  what  Ibey 
pt^ad,latiUahipgo  and  sailed  fbrMaibs-  . 
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laf^e ;  from  thence  to  the  Ulaods  of  Mtyotta, 
and  Johanoah,  from  thence  to  the  hi|^  wnd  of  I 
St  Johns,  off  which,  and  at  Sarat's  river 
mouth,  thej  took  two  sail  of  Snrat  shipn  from 
Moca;  the  at  the  river's  mouth  wasuken  by 
Thomas  Howard  in  the  Prosperous,  the  other 
by  John  Bowen  in  the  Spee<ly  lletoru,  a  Scotch 
ship  :  llaviiiqf  taken  the  tbllowiii||p  sums  out  of 
each  ship,  viz.  out  of  her  takeu  at  the  river*s  ' 
mouili  168,000  piece*  of  cit;iit,  counting  each 
pii'ce  of  gold  twu  pieces  of  eii;ht.  In  the  other 
ship  was  taken  88,000  pieceu  of  ei|(ht,  at  the 
same  rockoninflr.  One  ship  they  left  adrift  off 
Daman  without  anchor  or  cable,  the  other  they 
cmrried  to  Rajapore.  Thus  by  the  help  of  our 
friend's  brigantine,  have  been  taken  six  sail  of 
ships,  anil  hundreds  ruined.  Here  in  Rajapore 
was  both  the  pirates  ships  burnt,  and  both  com- 
paoies  trans|»orted  on  board  the  Surat  ship,  de« 
taininir  about  70  Lascars,  moantiog  56  guns, 
and  164  fighting  men,  of  which  part  are  43 
Bnglish,  the  better  part  of  the  company  French, 
the  rest  Negilies,  Dutch,  &c.  nations  that 
cries  *  yaw  ;*  from  whence  they  sailed  for  the 
coast  of  Mallabar,  and  about  three  leagues  to 
the  northward  of  Cocheen  they  anchorad  and 
fired  several  guns,  but  no  boat  coming  off,  the 
quarter- master  went  near  the  shoar,  and  had 
conference  by  boat  viitb  the  people,  who  sup- 
plied them  next  day  with  hoggs,  6cc.  refresh- 
ments. And  from  Malpa  the  Dutch  broker 
came  a  messenger,  wIm  advised  of  the  ship 
RhioMe,  her  being  in  Modbay,  and  that  if  the 
pirates  wooM  take  her  be  would  bay  her  of 
them ;  thb  I  heard  myself,  and  that  they  sbouM 
be  sapplied  with  pitch,  tarr,  and  otbor  neces- 
aaries.  I  took  an  opponnnity  lo  ask  the  mes- 
senger, who  sends  the  things  oo  board,  not 
knowing  but  that  I  waa  one  cftbe  pirates,  toU 
ne  the  Dutch,  but  ho  sbouM  be  sent  off  with 
them ;  bot  before  he  brought  tbem  on  board 
I  got  clear  of  the  pirates.  There  had  been 
aeixral  Dutch  on  board,  before  1  got  ashoar ; 
and  since  my  abode  here  for  my  health,  I  have 
seen  no  diderence  between  a  pirate  and  a  mer- 
chant ship ;  both  black  and  while  flocking  off 
with  all  sorts  of  roerchandiics  and  refresh-  j 
ments,  jewels,  plate,  and  what  not,  returning  ' 
with  coffers  of  money :  And  Malpa  the  broker 
imabecn  so  impudent,  as  to  oiRn-  them  to  sail  a 
small  ahip  which  they  want«  and  asked  one 
Thomas  Punt  to  carry  her  off  to  tbem,  who 
denied  him,  telling  him,  now  he  was  not 
ashaaied  to  ahew  his  face;  but  shoaU  be  be 
guilty  of  so  base  an  action,  tie  must  never  see 
tlw  face  of  his  coostrymen,  which  made  the 
gaotleaan  change  his  couhtcaancc 

Thns  are  lh«ie  villains  encowaged  bv  oar 
prelMided  friends,  which  Auga  Rbimee  cannot 
chuae  bat  see;    and  if  at  his  arrival  at  Surat, 
will  speak  the  troth,  must  declare  thr  same. 
1  wAnld  have  waited  oa  him  to  that  purpose,  i 
but  so  feard  of  being  token  notice  of,  and  loose  : 
the  benefit  of  the  physictan,  which  at  present . 
am  in  great  need  o^  1  dare  not  do  it.  1 

These  being  the  heads  of  what  I  remenober, 
and  what  I  heard,  aid  \mA  fiwa  thair  sooths 
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in  diwoorsas  at  several  times,  from  the  rcpoito 
of  the  pirates  on  board  them  hi  my  setev 
months  imprisonment,  baring  omitted  nothiog 
but  the  many  hazards  of  lito  and  abases  re- 
ceived from  those  vilbins.  I  ooodode  with 
my  hombie  service  to  yoarself^  Ace.  gentlcaea 
of'^  Callicut,  1  reosain,  your  worship's  mool 
humble  servant,  Gioaas  Wiolbt. 


Sir  George  Matkewt^  captain  of  the  Londeo, 

met  the  said  ship  Worcester  on  the  coast  of 
Mallabar,  Febmary  the  l»t,  1704-3,  and  waa 
on  board  her,  and  booght  aome  wine  of  captaio 
Green,  and  left  her  the  4tb  of  the  said  nmoth, 
and  met  her  again  in  Bengali,  and  never  heard 
of  any  pyracy,  robbery  or  muithcr,  committed 
by  her  crew. 

The  Worcester  being  very  leaky,  captain 
Green  and  Mr.  Callant  the  supra -cargo  went 
ashoar  to  the  Eofflish  fiNt  of  Anjaogu  oo  the 
Mallabar  coast  oo  May  4,  170S,  to  sdvise  with 
the  govcmoor  and  council,  were  to  go  witlrtbe 
fhip  to  slop  their  leaks,  who  gave  caplaio 
Green  an  ample  certificate,  signed  J.  prahorD, 
Simon  Cowse,  William  Kiffin,  advising  him  to 
go  to  Bengali  to  stop  the  leak»,  which  advice 
those  gentlemen  would  not  have  so  kindly 
given  captain  Green,  had  they  thought  him 
guilty  of  pyracy  or  murther,  but  ought  and 
coold  have  stopped  him,  he  being  tlien  in  tlie 
fort,  and  being  but  the  very  day  before  ha 
sailed  from  the  coast,  and  long  at)er  the  time 
of  the  pretended  engagement,  which  they  could 
not  be  ignorant  of,  if  it  had  been  committed  oo 
that  coast,  as  is  deposed. 


Cebtificates  from  Captain  John  BLEwrrr, 
Commander  of  the  Aureog  Zeb,  and 
otbei-s,  as  also  of  the  Govemour  and 
Council  of  Anjango. 

To  all  persons  whom  it  may  coocem,  this  it 
to  certifie.  That  whereas  captain  Thomas 
Green,  commander  of  the  gooo  ship  Worces- 
ter, did  on  the  94th  of  Apru  170S.  receive  an 
order  in  writing,  under  the  hand  of  Robert  Gal- 
lant, supra-cargo  of  the  said  ship,  to  weigh 
anchor,  the  said  ship  then  ridii'g  at  an  anchor 
at  CallcquiloD,  upon  the  coast  of  Mallabar, 
and  to  come  to  an  anchor  at  Qui^n  on  the  said 
coast,  pursuant  to  which  order  the  said  captaio 
did  weigh,  or  cause  to  be  weighed  the  said 
sliip^s  anchor,  and  did  use  his  b«st  eudenvonrs 
to  cume  to  an  anchor  at  the  said  Quiloo ;  bot 
meetin||f  with  hard  gales  of  variable  and  oncer- 
tain  winds,  together  witli  strong  currents,  was 
drove  beyond  the  said  Quilon,  ami  obliged  to 
come  to  an  anchor  about  three  leagues  and  an 
half  to  the  southward  of  the  same,  wherein 
about  an  hoor\  time  after  coming  to  an  anclKir, 
it  was  found  the  said  ship  had  spning  a  leak, 
which  caused  her  to  make  ten  inches  vaster  in 
a  glass,  or  half  hour's  time,  whereupon  a  con- 
sultation was  held  on  board  the  said  ship,  the 
SOth  day  of  April  aforesaid,  by  the  persons 
whoaa  oamea  are  hareuadcr  writico,  who  di4 
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tbeo  and  than  resolTe,  tdjadBe,  dctcrcniiM,  mmI 
connlDda  the  Mid  Rhip  inctpAle  of  performiBlf 
hn  ialcnded  Toya^,  HitbiHit  being  fint  hailed 
m  ihosr,  aod  rrjliled.  And  the  aaid  parties 
whoae  name*  are  hereunder  wriUcD  as  atbre- 
■aid,  did  also  at  the  aanM  time,  adjudge  and 
determine  Tutacareen  Baj,  near  Cape  Como- 
rin,  upoD  the  NJd  coast,  to  be  the  moit  conve- 
nient place  to  bale  ibe  uid  ihip  on  aboar,  both 
for  the  safety  of  her,  as  also  the  pwervalion  of 
her  ca(|[o,  as  witnew  ibeir  banda  tbia  SOth  dajr 
of  April,  1703. 

JoKM  BjiewiTT,  John  REmoLDa, 

Snpu.  GuHDELL,        Will.  Bjujiwin. 
John  Maddeh. 


itnpaDT 
leEaatl 


Wlienas  we  (he  oommaDder  and  ooancil  for 
^ain  of  the  right  hooorable  the  evremoaT  and 
f  uf  merchants  of  laaudon,  trading  to 
t  Indie*  at  Anjaiigo,  upon  the  HallabBr 
coin,  having  seen  a  writitig  subacribed  by 
John  Blewitt,  commander  of  the  ship  Aureog 
Zfbb,  with  bi*  chief  mate,  Hr.  Orandell,  and 
other  officera  beloaging  to  the  ship  Worcester, 
captain  Tbomaa  Oicen  commander ;  purport' 
ing  that  aenng  Ibe  said  ship  Worcester  has  un- 
happily sprang  a  leali,  in  such  sort  as  diseoa. 
blea  her  to  proceed  with  safely  of  tbe  men's 
lires,  ship  and  cargo,  upon  the  said  Toysge  to 
UellagOB  and  England,  till  she  be  luiT  sshoar 
atid  mended,  Ihcy  adriie,  she  may  go  to  Tnla- 
catwo.  Dear  Cape  Comorin,  to  be  repaired,  as 
ii  more  fully  expressed  by  the  copy  of  the 
paper  hereanio  BDnexed :  And  whereas  the  said 
captain  Green  has  thought  fit  to  ask  our  adrice 
alwut  his  going  to  re|iair  his  ship  stTutacnreen, 
we  do  lay,  tbat  in  our  opioion,  it  is  belter  for 
the  ovners  and  freighters,  that  he  ^oes  di- 
rectly for  Bengali,  and  thai  for  the  following 

1.  Tutacareen  being  under  the  obedience  of 
the  Dutch,  we  hare  linown  many  late  exam- 
ple* of  English  ship*  and  vessels  tbat  went 
tkither,  iu  great  neeil  of  repairs,  who  were  al- 
ways refused  any  BssittdDce  by  the  Dutch,  with- 
out whoae  coDsent  and  assistance  nothing  can 
be  done  or  procured  there. 
'  S.  If  tbe  Dutcb,  contrary  to  espectalioo, 
should  permit  the  ship  to  be  laid  asboar  there, 
then  seeing  the  tide  doe*  not  flow  bIhith  two  or 
three  feet,  the  ship  must  be  haled  up  bv  cable* 
and  other  engines,  by  which  means  the  leaden 
•heatbing  will  be  rubbed  off. 

».  If  that  happens,  or  if  for  any  other  occa- 
sion ^ou  want  workmen,  planks  or  timber, 
there  is  no  such  thing  to  be  had  in  the  country, 
unlees  the  Dutch  will  help  you  with  theni, 
and  spare  Mores  out  uf  theirown  stores;  which 
we  do  not  belteie. 

4.  There  is  but  little  prorisions,  snd  none  fit 
fur  kbIi  to  be  had  there,  which  the  Worcester 
will  need  for  ber  intended  homeward  Tnyage. 

5.  There  Is  no  hope  that  at  Tutacareen,  the 
captain  can  raise  any  money  for  his  necessary 
•cfiMiaii,  but  by  dispodng  of  part  of  the  cargo, 
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which  nntt  be  doM  at  *erj  low  nUi,  leaa  thai 

6.  If  the  Worcester  goes  to  Talacareen,  (hs 
will  not  gel  out  till  October  next. 

Now  in  Bengali  yoti  will  be  sore  to  meet 
asnstancr  from  your  own  countrymen,  you 
may  lay  tbe  ship  ashoar  there,  with  great  ease, 
and  without  rubbing  off  the  sheathing,  you 
may  there  gtt  planks  and  workmen,  timber  a* 
much  as  yoii  need,  and  also  you  will  have 
store  of  proiiiions,  as  also  it  is  likely  you  may 
meet  with  such  as  will  adiBoce  money  uboa 
the  ship'*  bottom,  or  otherwise  for  her  reparrs, 
or  else  you  may  dispose  of  some  of  tbe  cargo 
with  some  profit ;  and  la^ly,  you  are  as  near 
EniHand  in  Bengali  as  si  Tutacareen. 

Now  if  the  Datch  at  Tntacareen  should  n- 
fuse  yon  all  sort  of  assistance,  then  we  do  not 
see  which  way  you  can  eter  get  tbe  ship  in  a 
condition  to  go  boine ;  for  these  reasoiM  aur 
opinion  is,  that  yuU  ought  to  go  to  Itengalt,  if 
yon  think  tbe  ship  can  {icrrarin  Ibe  run. 

J.  BaABociufK. 
SiHox  Cow*  a. 

Anjaago,  May  4,  1T03.      Wv.  KTmn. 


2ty  lUlitrt  CalUnt,  Supra-eargo  of  tht  ITw 

Uariog  seen  the  paper  signed  by  captaia 
Blewitt,  and  bis  chief  mate,  and  liy  Mr,  Had- 
der,  chief  mate,  &c.  offiuer*  of  the  WorceMer, 
declaring  the  inabiliiy  of  ihe  Worcester  goii^ 
for  DellagoB  and  EnHand,  till  the  leak  *fae 
lately  sprung  is  stopped :  and  bBiing  thereupon 
seen  the  sdrice  of  the  commodore  and  council 


think  tbat  Tutacareen  is  no  good  port  fur  one 
occasion  ;  and  thai  it  suju  aud  agree*  beat  with 
tbe  Interest  of  the  owners  and  treis^faten,  thai 
seeing  the  ship  is  not  in  •  fit  coiwlition  to  un- 
dertakfc  ber  voyage  to  Dellagn  and  Eagland, 
that  she  goes  rather  to  Bengali  Uian  Tuta- 
■Sareen.  Robebt  C*llint, 

Aiyaago,  Jtfvy  A,  1703. 

Mr.  Edward  Wilkinaon,  and  Hr.  Frauds 
Mnrrough,  aupra-cargoes  in  the  ^ipBeaolo- 
lion,  arrived  ai  Cannanaiv,  An  the  Malabar 
coast,  Septenbcr  the  14th,  1T03 ;  from  ibeDM 
went  to  Telleebery  and  Callicu^  on  the  said 
coast;  departed  from  Callicut  November  lh« 
I8lh,  170S,  and  arrived  at  London  in  August 
IT04.  Also  Mr.  James  Croaa  and  Mr.  John 
Rogers,  sapra-caigoes  intheAlexaDder-Galley, 
arrited  at  Cannanore  in  Decemher,  ir03,  fnm 
tbence  went  loTellecberv  and  Callicut.  De- 
parted from  Calltcul  in  January,  1703-4,  and 
arrived  at  London  in  Oclober  1T04  ;  all  which 
petauns  do  declare,  thev  never  heard  of  any 
piracy,  robbery  or  murtber  committed  by  cap- 
tain Green,  commander  of  the  Worceater,  nor 
by  any  of  tlie  aaid  ebip'a  crew  in  her  kte 
voyaga  tu  Eaat-lodk. 


UOTJ     '  4ANME.  Trial  tfCapUuCrte»m»iiUiCfem,  [laot 

CnnHMiB  £•■  Mr.  Twm  Wmuct,  8m>     Tha  «id  t""^**  >■'  owMil  bhmiiM  at  tlM 
ntarr  totlM01d£Ml.lBdi«Coinf«nr.  MwliMmMtkytUWarMMM-totteCoiM 

«r  HMMgm  fcr  tha  Miwd  m«a  of  lb*  EmIMi 
CMifHj,  mdiof  »  tW  Barti  InJiw,  whiBh 
«M  aka  noMcj  ftaa  BcotlaBd  >■  AMpM 
■fui— ii,  tat  da  Mt  sHatiad  Umtcm  my  tinf 
-J        '-k^        -3  --  af  aifJMo  fcMtiliiwf  wiim  hy  har,  w 

it  — 


li 


I 


b 


±:± 


lilllllliill 


naaa  an  hi— Wyta  amUl 
fatk  ocBHMMin,  that  tUal 


twifra  iUpa  an  all  Uw  ahipa  emptojad  if 
Ibe  nremir  and  raoiMBj  at  MMclMsk  of 
LoDOOD,  trading  ialo  tba  EMt-Infiia,  mn- 
nonlr  caHad  tba  OU  b»>UdH  Cbw^mt, 
whiflb   hwa  anwcd  n  £^ud  with*  Iha 


wUck  Ihtjr  hMght'ta  Iha  CoMan,  Am  ia 
Boadriaeoraoeanat  thai  IkM  ahv  WoacMlar, 
cayttiaThaMai  Omm  rwiiiiaadar,atany  bmm 
Manging  la  bar.  bad  cnawklad  anj  piraej  ar 
boalifatMa  daiuw  tbeirataj  iathaMid&al- 
lodiaa. 

ItiifartbwbaBiU5«B4i6ad,  Ibat  tba  Mid 
SaM-IwIia  Caofaaj  bat*  a  laMa-  fraai  tba 
pnadeM  aai)  OMncU  at  F«H  Wttban,  ia  Bm- 
gall,  daUd  Na*.  18,  1703,  wbarra  tba  fntt- 
daot  and  couaoil  wiila  tbat  tbey  bad  iHt  Iha 
■aid  latlar  bf  tba  Wafocalar  fricaM,  aplaia 
Gicco,  cooMWDdcf ,  but  inlawled  to  enlai|«  by 
tba  Colcbcatcr,  and  the  Mid  Coanay  rcceiTad 
tba  taoM  Iron  Scotland  iba  lib  atlogwt  baL 


■■/  af  bar  mm,  ia  the  Eaat  ladiw. 

TWMM  WVOUBT,  SiMlMT. 

Oalad  at  the  Bart-India  HaM*.  is 
liMdaR,  tht  rihorifril,  irob. 

Cnnncm  fnm  Mr.  Jom  Gudiid,  Sacre- 
tarj  10  the  New  EMt  loAa  Coo^mj. 

TMberrilla,  captun  Nemnu),  tnm  Bc^aB. 
Jan.  f7, 1703-4,  amTcduiBBgtand  the  4a  of 
NavoBba-,  1704. 

HaUi&)c,«afl«a  HadaM,  Am  BwtaB.Jaa. 
W,  170»i^  Mfitad  ■  Ji;^;^  the  M  af  N*. 


China,  NvraMbw  IS,  1703-4,  acrifcd  the  i 
orOelobw,  1704. 

Liampo,  rf  tain  MoMb,  tnm  China  in  Jaa. 
ir03-^  wrivad  iba  4ih  af  Na««i^ir,  1704. 

Edward  aud  I>^j,  anptata  LaaAert,  fr«M 
Batata,  HaMb  M^  1704,  anivcd  the  SOib  «f 
■arch  1703. 

AboTC  b  IB  MMBDl  of  an  tbo  tUpa  bri<w. 
ing  to  An  Haw  But  India  Conpaoy,  wUah 
departed  ftas  India  uee  May  1703,  and  ara 
MM  tnrifad  fa  Bnftaad,  by  wbon  die  Cmb- 
paay  baa  iMiivad  no  acoount  or  rriaiioD  of  Mf 
pint^  eaamuHad  hf  captnia  OrtM,  connan- 
da  ar  lb*  WoieMlar,  or  by  any  hrfompng  <• 
biH.^Jom  OuMsa,  BoMttaij  to  tba  Mid 
CMBoany. 

a&n*^  Hal,  Lendon,  April  r,  1705. 

By  the  tbregeing  afidatito,  &c  and  by  Iks 
liMJiBKuy  of  aarctal  atbv  ptrtMt,  aha  Hen 
Mtha  llaUahw-  cmM,  ud  at  SnnA  and  Bm> 
MlboA  at  the  tiMT,  aHl  aemal  liv«  aaM 
9w  WototMar  n*  an  Ibe  oBMt  W  HaUabai^  it 
doMpiaiolj  appaar  that  aa  aaoh  pJMaj  w 
Borttti  baa  bMii  baard  tt  ^  ladia*  nar  aa 


iM  and  iiiiiImiiI.  wbicb  if  it 
bad  b«a  Irae,  the  tahM  ibtoMBM  naareidablr 
harabaMkaMrata  Mr.  J.TBwbaraa,  tba ga. 
tranoor  of  AnUaao:  it  btinc  deptatd  aba  wm 
arid  to  C•riaSaad^  atOnilM.  wbicb  ii  bat 
twenty  nulM  (roiD  AiyuigD.andifitbad  hM« 
bnowB  to  him,  b«  woNld  neat  MrtMnJj  ha** 
adtiaed  the  Eart-India  Cooipany  tbatMf  by 
aoM*  of  Ibdr  abipa  befcr*  Mtininnad. 

Daring  tba  My*0e  ftam  the  Halibar  aeaM 
to  Btagall,  awl  thaBM  to  Sealkad,  wbkh  WM 
abont  BAeen  BMntha,  one  ef  tba  witna^ 
agaiMt  Gutaia  OtMn,  and  erew,  pretend  u 
Mr*  beard  any  diaaoorM  oT  any  tahen  ship. 
N>/,  the  wr^tn,  CbailM  Hay.  aae  af  tboM 


•ucli  ditcouTM;  neilber  doth  any  of  tben  pre- 
ttnd  M  kMW  af  My  thing  poiiticnily  idLtn, 
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iif<e  tDoie  CMnt  met,  wbidi  b  •  gwMt»l  onn*  the  l>iw«iy  oo  h«r  rayifefbr  tlie  Et»t  iMdiet; 

■HNfily,  and  h  not  preteaded  to  hate  any  merk  witfcat  did  he  tbia  deponaiit  efer  receiTe  «ftj 

la  ha  kaowtt  hj,  neither  doea  it  a|ipear  on  the  letlar  from  his  said  aon  Ooorve  Haines,  that 

alriet  search  tliat  has  been  made  in  Meoikmd  the  said  Mp  Weroesler  was  foiag^  ont  upon  a* 

by  the  Lords  of  thePri?y  Comicil,  on  their  see-  ill  deagpa.  GEoaat  U  aimbs. 

wag  unhnien  all  the  cargo,  and  searcibinf  aH  ea«        Jurat  Seplimo  die  Aprilis  Anno 
bins,  chests,  scretores,  ice,  and  even  ripping  Dom.  1705,  coram  me,  O. 

ulT  many  4»f  the  planks  of  the  ship ;  wherein  Bvgunobaii,  Ilayor. 

nothing  appears,  either  in  the  cafgo  vt  Other* 

wiae,  wbicncanbesaidtohepiraticaiiy  tahen,        Wbareaa  in  the  Flytnff  Post  albmaid  it 

neitiier  can  any  thing  relating  to  the  pretended  aMntiened,  that  while  the  niip  was  on  tl>e  coast 

piracy  and  murther  be  collected  by  the  Scots  of  Mallabar  she  sprang  a  leak  in  the  streak 

eat  of  thejoumah,  books,  acooimta  and  papers:  next  the  keel,  and  that  they  did  net  go  m  to 

aM  which  were  seized  and  examined  by  tiiem,  help  the  leak  on  the  coast  of  MaUabar,  behy 

when  the  ship  was  first  seized  in  Scotland,  always  reputed  pirates,  slier  the  afbtesaid  ac- 

whioh  was  many  mouths  before  captain  Greeo,  tkni  and  selHag  tne  rfiip  to  Coga  Comodo.    fa 

and  his  crew,  was  apprehended  for  piracy  and  answer  to  which,  refer  to  the  certificate  of  Mr. 

mmther.  J.  Brabmme,  &c.  goTomor  and  council  of  An* 

When  captain  Green,  and  bis  crew,  were  ap-  jango. 

C bended  m  Edenborough  at  that  time,  BaU  ^   And  whereas  in  the  Flying  Post  aforesaid, 

tine,  a  Scotchman  and  one  of  the  Worces-  is  mmtioned  a  letter  from  the  owoera  in  Lod* 

tar's  crew,  during  bis  voyage  to  India,  was  with  don  to  captain  Green,  which  bore,  that  although 


friends  at  Burroughstoness,  some  miles  from  the  crew  were  condemned  in  Scotland,  they 

Edenborough,  where  a  warrant  was  sent  to  ap-  had  pardona  ready  to  send  down  for  tliem, 

prebend  him  ;  who  being  inlermed  thereof!^  which  is  notoriously  false ;  for  there  never  was 

aome  friend,  that  bo  might  make  his  escape,  any  letter  writ  from  the  ownera  and  freightera 

Ad  neTertbeless  go  away  by  himself  (and  not  to  that  purpose,  save  o^  by  T.  B.  copy  of 

in  custody)  immediately  to  Edinborough,  and  which  is  nereunder. 

there  surrendered  himself  to  justice,  as  know*  *'  If  please  God  yea  should  be  convicted,  send 

iaif  his  own  innocency,  but  is  now  condemned  nn  exiness  immeduately  with  the  narticolar  ae- 

with  captain  Green,  fitc.  count  of  your  trial,  as  fidl  ss  if  it  were  to  be 

Thomas  Linstead,  a  passenger  in  the  Wor-  ClfLl^  ^l^'Tf'^^ 

eaater,  and  George  mf^wimjA  to  captahi  J^^'''*"'*'**'  tS^  to  ST  ^rf      fr^    S 

^':LT^!1S'.T.^^  q«£wa  will  use  my%^^^ 

peranishavemadeconfe8sionsof,and rdattngto  P«w''>  «c. 

the  crimes  charged  against  captain  Green  and  -*— ^-^— —                 , 

CTCTsand  that  George  Hain«  has  his  pardon,  ^his  Case  is  a  Tery  lemarkaMe  pteof  how 

and  Thomas  Lmstead  is  to  have  his  par  Jon.  ^hmtferons  it  is  to  convict  a  neraon  of  murder ' 

inwn  fbe  Worcester  was  in  the  Downs,  be  re-  mittad  of  uese  ffoods 

S^i."it2!l[  ^^^'^*' '?  ^^7^1  ^f^  "  I  wonW  nerereMvict  «■▼  penoa  oT  nmrfcr 

bim  that  Hwas  sunnisea  in  Lonaon  that  their  ^  •..-j..«k«»   ...i.^  t\d.  lbl»  ^.^     ■     • 

L-  __    •II  •    •  •Or  BiuisttiiKuier«  iniiess  tiie  nci  were  uiwieu 

?k'?  r^F^fi """•  "^ !^'^Vl  ^^'  ^^  to  iTdoneT  or  it  leart  the  body  fbmid  i^r 

thatbe  had  kkewise  another  letter  from  his  rj^^^  was  al»  a  rule  in  the  dVil  law.    Dig. 

2S2!?  •*IL7i'SLS!i'?^-   i"  ""'"'''  ^  lib.  «ix. TK 5.  §  W.]  "fbrtbe  sakeer  tw^ 

which  give  the  foltowmg  Affidavtt :  ^^^^^  one  mentioned  in  my  lord  Coke's  F.  C. 

ApimAvrr  of  Mr.  Gborot  Haines.  *  S^  ^  ^^aI  rntde,  who  hi!dth^  Jring^ 

George  Hames,  one  of  the  elders  of  the  East  ingupof  hn  niece,  towhom  he  was  heh'  at 

India  warehouse  in  I^eadenball-atreet^  London,  law,  correctiM^  her  fbr  some  oflbnce,  ahe  waa 

maketb  oath,  that  he  this  deponent  never  heard,  beard  to  say.  Good  miele,  do  not  kill  me ;  after 

tluU  the  ship  callM  the  Worcester,  captain  which  tnne  the  child  conld  not   be  fbniid, 

Green,  commander,  went  out  upon  any  iu  do*  whereupon  the  ancle  was  committed  upon  sus* 

sign,  neither  did  be  this  deponent  erer  writo  picion  of  murder,  and  admoinshed  bytbejos* 

any  such  thing  to  his  son  €raorge  Hainss  be-  tiess  of  assise  to  find  out  the  child  by  the  neat 

fore  the  said  ship  the  Worcester  departed  from  asases,  against  whk;h  time  he  couM  ^ot  find 

—  her,  bm  brought  another  child  as  like  her  in 

*  Tbesc  Confessions  are  after  their  coudem-  person  and  Tears  as  he  could  fbid,  and  ap- 

aatioil .  pareHcd  her  fike  the  true  child,  bat  on  ezamina- 
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lioa  ihr  mt  rMind  not  M  be  lb*  Ira*  dnkl  t 
VpOD  lh*w  praumptiuai  be  wm  fonnd  ipiihy 
atul  executed  ;  bui  Ilia  iruili  wai  the  child 
being  braleo  rmn  awkjr,  enil  wu  TccoiTCd  by  a 
■trmDjcer,  ■ad  altar narili,  h- hen  ->ticcaiiMal'«ite 
to  hare  her  land,  came  and  detoaniM  it,  aad 
wan  directly  itrnved  tu  be  the  true  cbild.] 

•■  Aniiilier  llial  happened  id  my  lemMnbnDce 
in  Staffontiihirr,  wbere  A.  wa«  lonjf  mi^iung, 
and  npoD  atmnte  preaumpiioiia  B.«a*aii|>)M>ieit 
le  fak*e  nturdMwi  liiin,  aiid  U  h*.it  couHimed 
him  lo  aibei  in  an  aien,  that  he  ahoutd  ant  be 
fbaud,  wbereuiHin  B  waa  indii;ieil  uf  muTikr, 
■ad  conrict  and  exrculed,  and  wiiliin  one  year 
after  A.  nrlunird,  brini;  ind«rd  arai  bevimiJ  nea 
by  B.  aniiut  hi*  will,  and  to  lhuui{h  U.  juMly 
deMTveo  dralh,  yet  hr  'Umlly  nulgiuby  ul' 
tbal  offeoce,  fur  which  be  lulftrrMd." 

See,  alMi,  Vul.  ]  1.  p.  403,  nl'  iliii  CullFCtion, 
and  Mr.  Wynne'*  Argunieiit  fur  Btxhup  Alter- 
bnij.A.  D.  1T33. 

The  lord  adrocale  of  Scotland  (Duncan 
Furbe*}  ID  fait  Speech  in  tbc  HouaenrCotniunDi 
on  the  molioa  fur  the   camniiiment    of    the 


-     f'*}  '■'OUIIClI, 

and  M;aadaIoua  iiMDDer,  gratifled 
them  bjr  liipiiiiif  an  order  fir  ibeir  eieculioa 
thai  very  day.  I  wai  au  alrtick  with  ibe  burror 
of  the  fact,  ibat  I  pul  layaelfin  deep  oMnirDinf, 
and  with  Ibe  dauber  ul  taj  life  aUendeil  ilie 
iDiiuG«at  but  unfurtiiuilr  men  to  lh«  acalTuld, 
wbcra  ibey  dieil  wiili  ibe  miMt  »tfecitRg  pro- 
teuaiii)n«  uf  their  iiinocracc.  I  ilid  uol  atop 
here,  fiir  I  carried  the  bead  of  cajilaiii  Greea 
tu  llie  ffrave ;  and  in  a  tew  nionlbif  nlW  tellen 
came  Irum  (he  caiiiain  for  wIioh  murder,  aod 
f:<iiu  the  eery  ndip  for  whose  capture  the 
unfurltiuate  pentona  auffered,  infarmiDe'  their 
frieiula  Uial  Ibry  were  all  aafe.  Tbeteletten, 
Sir,  were  of  a  dule  much  later  than  ttic  lime 
when  >be  Crimea,  lor  which  Greirn  was  cwn- 
demaed,  were  pretended  tn  be  perpelralcd." 
l*ari.  Hilt.  Tol.  10,  tai.  See,  aito,Gcnl.  Majr. 
1737,  p.  MS. 

Of  ca|itain  Drummoitd,  fnr  the  murder  of 
whom  Green  waa  executed,  Mieral  parliculara 
anr  rdalnl  in  "  Ttio  Adtenture*  of  Robert 
Ururv,  during'  fifieen  year*  rapti*ily  tu 


inrli  Riot  Bill  [!jee  in  Ihiii  ColleclioD  the  '  iiland  of  Hadagatrar."    See  pp.  17,  and  acq. 


Caae  of  Poriroua, 


1.  1736]  »>id 


52,  56  el  teq;  91  M  leq.  43i,  ed.  of  1807. 
In  thia  work  it  i*  atated  that  Driimmood'a  ship 
while  at  anchor  oA'  MadaipMcar  wa*  taken 
byapirate;  that Drinntnonil  himself waaper- 
A  J  I  I  i)Ti  I  milled  wilb  three  or  loor  of  bia  crew  lo  iro  oa 
And  1  aliall  the  i  ^.   _  .    , ,.   ,  ,»„.„.„„  .,,„„,„„  ,.?  „.. 


"  One  of  the  fii-at  incidenia  tliat  happened 
a(W  1  came  t>i  act  my  part  upon  llie  aiage  uf 
life,  wa*  a  prnot  to  me  of  the  lertice  thia  Kuard  , 
■nay  be  npnii  some  occaninni.  And  1  shall  the  i 
rather  nieuUuu  ii,  because  I   hope  it  wilt  aerre  >,-„.'  .■_    -  ■      i  i'    _     l'  l  <.    ■_   i 


»bore,  and  ibu  after  larioiu  ailveDinrea  be  w 


<]■«  fool,.!,  bnl'lkl^  nudl<>.,  II..1  r,J|j,,ol  '  *?"   T"   "  ^K^   "  ,"'!"^'^l'°° 


™« 


.  against  the  English.  One  Gi 
ifui  Eiik.'li-<hvnwl,  baling  been  ti>rced 
I  ul'  weather  into  the  bHrliuur  nf  Leilb, 
a  report  wai  *praad  ibal  he  wai  a  pirate ;  upon 
wbicb  he  and  lii»  ofRtxn  were  Uktn  up,  lrii<d, 
and  upon  Ibu  eil deuce  uf  aomc  of  Ilia  ciuw,  do 
two  uf  wliich  concurred  in  their  evidruve.  con- 
demned, fur  iimrdtring  one  Dniiuiuoiid,  anil 
•eising  hia  abip.  I  wha  present  at  the  whole 
trial,  and  was  aenaible  w ilb  nliat  partiality  and 
iqjuatice  it  tiaa  rarrird  un  ;  ilic  unluruiuaie 
laeu  aeemed  lo  me  lo  hare  uu  otber  crime  but 
that  uf  being  Eui^llahmeu,  and  of  being  obliged 
to  put  iulu  Scotland  at  a  litue  »beo  |[rcat 
aaimoBJtie*  were  *ub>iitiiig  in  that  kingilom  oa 
account  ul  tome  pruceedingii  utpiiuxt  tkenalitn 
ofScoiland,  which  were  judgnl  there  to  be  un> 
jaat  and  harsh.  Fortboae  aud  nn  otlicr  crinien, 
tbia  poor  unfortunate  gentlemao  '        ~ 

ccn  of  bi<i  ship,  were  to  auffi-r  a 
death.  Tbc  populace  in  Ibe  nit 
to  liaTC  a  surmise  that  tlie  privy  council,  » iiicu 
aat  that  lime  at  Edinburgh,  intended  lu  rejirieve 
Ibe  criminal!.  As  every  aurmitrtoan  enraged 
mob  is  a  proof,  tliey  attacked  the  liirdclian- 
oellor,  beat  his  chair  in  pitceH,  aod  obliged  bin) 
10  fly  for  his  life ;  aod  had  it  not  beeu  tor  ibo 
oly  guard,  who  rescued  him  wilb  their  bayu- 
DBta  upon  the  miiaxlea  of  their  gun*,  llicy  had 
torn  hitn  tu  piecea.  They  aflerwarda  went  and 
koockad  at  the  dour  of  tba  boaaa  vhtra  tba 


prefixed  to  it  a  cettiflcale  from  captain  JUacLelt 
who  brooghl  bin  home,  and  a  prefaoe,  in 
which  latter  caplaia  Uadiett  ia  related  to  have 
aaid,  that  in  a  aahaequenl  voyage  to  Mada- 
gaacar,  he  had  there aeeo  penooa  "a*  well 
ualiveii  whoapdie  Englicfa  and  knew  Drury, 
as  some  who  were  laved  by  flight  with  captain 
Druumnnd  and  others,  with  this  particular  ac- 
couul,  that  this  very  captoin  Urummowl  wai 
killed  at  Tullea  aeven  leagaea  4o  tlie  norlh- 
wanl  of  AugusUue  bay,  by  one  Lencs  a  Ja- 
maica iie);Tu>:."  For  more  couceniing  Urury, 
sec  Uenllemau't  Uagaaioe  for  1769,  p.  179, 
and  llugliei'i  Letter*  publiibed  by  Duncombe, 
vol.  3,11.  m,  and  edition. 


The  futlowinir  Case  of  the  Perrya,  of  which 
.....  .,...  ......      "'  abridged  uccuunt  was  inseiled  in  the  Ap- 

ignoniioious     p^ndix  lovol.  looflbefiirmer  Edilioo,  1  p1~ 
1  tiint  bcuii  '  here,  l)ecaiise,  tikcr  the  case  of  Green  and 
luutil,  uluch     other  two  mentioned  by  Hale,  it  corrobor 
the  doctrine  laid  down  by  him: 

A  Tblc  h\o  l*EnrccT  Accodst  or  the  Eximi- 
KATioN,    CuKFEtsioii,  TaiiL,  Cundekha- 

TIOM,  AND  EnECUTIOH  or  JOAM  PcaRT,  AND 

niiaTKii  (iONs,  JoHH  am»  RicBAao  Paaar, 

TOB  Tilt  s'.:i-i>osED   UliBDEB   or    WiLUlt 

Harrkom,  Ge»t. 
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Beinff  one  of  the  mott  remarkable  oocormces 
fHiioh  hath  happened  in  the  memory  of 
man,  aent  in  a  letter  (by  air  T.  O.  of 
Burton,  in  the  coant^^  of  Gloaceater,  knigbt, 
and  one  of  his  majeirf^'a  ^uatioea  of  the 
peace)  to  T.  S.  Dr.  of  nvno  in  Londoo.— 
Idkevrise  Mr.  Harri^onVi  own  acooonty 
how  he  was  confeyed  into  Torfcey,  and 
there  made  a  ala^e  for  above  two  years ; 
and  then  his  master  which  bought  him 
there,  dying^,  how  he  made  his  escape,  and 
what  hardship  he  endured,  who  at  last 
(through  the  providenoe  of  God)  returned 
to  Eni^land,  while  he  was  supposed  to  be 
murdered;  here  havioff  hem  bis  man 
servant  arraigned  (whofalsly  impeached  his 
own  mother  and  brother  as  guilty  of  the 
murder  of  his  master)  they  were  all  three 
arraigned,  convicted,  and  executed  on 
Broad- way- hills  in  Gloucestershue.* 


A  True  and  Perfect  Acoomrr,  &c. 

Upon  Thursday  the  16th  day  of  August, 
1660,  William  Harrison,  steward  to  the  lady 
viscountess  Campden,  at  Campden  in  Gloucee- 
tershire,  being  about  seventy  years  of  age, 
walked  from  Campden  aforesaid,  to  Charring- 
worth,  about  two  miles  from  thenoe,  to  receive 
his  ladv's  rent ;  and  not  returning  so  early  as 
Ibrmeny,  his  wife  (Mrs.  Harrison,  between 
eight  and  nine  of  the  dock,  that  evening)  sent 
her  servant  John  Perry,  to  meet  his  master  on 
the  way  from  Chamogwortb;   But  neither 
Mr.  Harrison,  nor  his  servant  John  Perry,  re- 
turning that  night;  the  neit  morning  early, 
Edwanl  Harrison,  (William's  son)  went  to- 
wards  Charringworth  to   enquire  after    his 
lather;    when   on    the  way,  meeting  Perry 
coming  thenoe,  and  being  infonnc*d  by  him  he 
was  not  there,  th^  went  together  to  Bbrington, 
a  village  between  Charringworth  and  Campden, 
where  they  were  told  by  one  Uaniel,  that 
Mr.  Harrison  called  at  his  house  the  evening 
before,  in   his   return   from   Charringworth, 
but  staid  not:   They  then  went  to  l^fbrd, 
about  half  a  mile  thence,  where  hearing  no- 
thing of  Mr.  Harrison,  they  returned  towards 
Campden  ;  and  on  the  way,  hearing  of  a  hat, 
li  band,  and  comb,  taken  up  in  the  bigh-wsy 
(between  Ebrington  and  Campden)  by  a  poor 
woman,  then  leasing  in  the  field ;  they  sought 
ber  out,  with  whom  they  found  the  hat,  band,  and 
comb,  which  they  knew  to  be  Mr.  Harrison's; 
and  being  brought  by  the  woman  to  the  place 
where  she  found  tbe  same  (in  the  highway, 
between  Ebrington  and  Campden,  near  unto  a 
great  furz-brake)  they  there  searched  for  Mr. 
Harrison,  supposing  he  had  been  murdered ; 
the  hat  and  comb  being  backt  and  cut,  and  the 
band  bloody  ;  but  nothmi^  more  could  be  there 
found.    The  news  hereof  coming  to  Campden 

*  liondon,  printed  for  Rowland  Reynolds, 
next  Arundel-gate,  over  against  St.  ClemenUi- 
chorch  in  the  Strand,  1676. — ^licensed,  Sep- 
tember the  8tb|  1676.    Roger  L'EanuNOB. 

VOL.  XIV, 


so  alarmed  the  town,  that  med,  women,  and 
children  hasted  thence  in  mnltitodes  lo  search 
for  Mr.  Harrison's  supposed  dead  body,  but  all 
in  vain. 

Mrs.  Harrison's  fears  for  her  husband  being 
great,  were  now  much  increased ;  and  having 
sent  her  servant  Perry  (the  evenuig  before)  to 
meet  his  mastery  and  be  not  returning  tnat 
night  caused  a  suspicion  that  he  had  robbed 
aiM  murdered  him;  and  thereupon  the  said 
Perry  waa  the  next  day  brought  before  a 
justioe  of  peace;  by  whom  bemg  examined 
concerning  bia  master's  abaenee,  and  his  own 
staying  out  the  night  he  vrent  to  meet  him, 
gave  this  acconnt  or  himself :  That  his  mistress 
sending  him  to  meet  bis  master,  between  ^gbt 
and  nine  of  the  dock  in  the  evening,  he  went 
down  Campden-field,  towards  Charringworth^ 
about  a  land's  length,  where  meeting  one  Wil- 
liam Reed  of  Campden,  he  acquainted  him 
with  bia  errand ;  and  further  told  him,  that  it 
growing  dark,  be  was  afraid  to  g^o  forwarder 
and  would  tbereAire  return  and  fetch  his  yoong 
master's  horse,  and  return  with  him  be  dkl  to 
Mr.  Harrison's  court  gate,  where  they  parted, 
and  he  staki  still ;  one  Pierce  coming  by,  he 
went  again  with  him  about  a  bow's  shoot  iota 
the  fidds,  and  returned  with  him  likewise  to 
his  mastsr's  gate,  where  they  also  parted ;  and 
thea  he  the  aaid  John  Perrv  saith,  he  went 
into  his  master's  henHnoost,  where  he  hiy  about 
an  houri  but  dept  not ;  and  when  the  ck>ck 
atrnck  twelve,  roee  and  went  towarda  Charring- 
worth,  till  (a  great  mist  arising)  he  lost  his 
wav,  and  so  lay  the  rest  of  the  night  under  a 
hedge;  and  at  day-break  on  Frkniy  morning 
went  to  Charringworth,  where  he  enquired  lor 
his  master  of  one  Edward  Plaisterer,  who 
told  him  he  had  been-  with  biro  the  afternoon 
before,  and  received  three  and  twentypounds 
of  him,  but  staid  not  k>ng  with  bim.    He  then 
went  to  William  Courtis  of  the  same  toi^n, 
who  likewise  told  him,  he  beard  Ins  master 
was  at  bis  house  the  day  before,  but  being 
not  at  home  did  not,  see  liim:  After  wbichy 
he  saith,  he  returned  homewards,  (it  being 
about  five  of  the  clock  in  the  morning,)  when 
on  the  way  he  met  his  master's  son,  with  whom 
he  went  to  Ebrington  and  Paxford,  &c.  as  hath 
been  related. 

Read,  Pearce,  Plaisterer,  and  Curtis  being 
examined,  afiirmed  what  Perry  had  said  con* 
cerning  them,  to  be  true. 

Perry  being  tlien  asked  by  the  justice  of 
peace,  how  he,  who  was  afraid  to  go  to  Cbar^ 
ringworth  at  nine  of  tbe  dock,  became  ao  bold 
as  to  go  thither  at  twelve  ?  Answered,  that  at 
nine  of  the  clock  it  was  dark|  but  at  twelve  the 
moon  shone. 

Being  further  asked,  why  returning  twice 
home,  after  his  mistress  had  aent  him  to  meet 
his  master,  and  stkying  till  twelve  of  the  clock, 
he  went  not  into  the  house  to  know  whether 
his  master  were  come  hooM^  before  he  went  a 
third  time  at  that  time  of  night  to  look  afier 
him ;  aoawered,  that  he  kn^  his  master  was 
not  come  home*  because  he  saw  light  in  his 

4P 
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chamber-window,  whif^h  sever  used  to  bo  Ihero 
to  late  wbeo  be  waa  at  home. 

Yet  BotwilhsUodiD^  thii,  that  Pciry  had 
■aid  for  his  stay  ioi?  forih  that  iiiifht,  it  waa  not 
thought  fit  to  diacDari^  him  till  lurther  cs<|uiry 
were  made  after  Mr.  Harriaoo,aiMl  aoeordiaglj 
he  coDtinued  in  custody  at  Campdeo,  aoiae- 
timea  id  an  ino  there,  aod  sometimee  in  the 
common  prison,  from  Saturday,  August  the 
18tb,  unto  the  Friday  following ;  during  which 
time,  he  waa  again  examined  at  Campden  by 
the  aloresaid  justice  of  peace,  but  oonfesaed  no- 
thing more  than  before ;  nor  at  that  time, 
oottkl  any  further  discorery  be  made  what 
was  become  of  BIr.  Harrison :  but  it  hath  been 
fcid,  that  during  his  restraint  at  Campden,  he 
laid  some  (who  pressed  him  to  confesa  what  he 

Btw  coDcemiag  his  nusler)  that  a  tinker  had 
led  him ;  and  to  others,  ne  aaid,  a  gentle- 
'  UWi's  aerrant  of  the  neighbouriiood  had  rah- 
bed  and  murdered  biro:  and  others  again,  ha 
tdd,  that  he  was  murdered,  and  hid  in  a 
hcan-rick  in  Campden,  where  aearah  waa  (in 
fain)  made  for  him.    At  length  he  gave  out, 
that  were  be  again  carried  MbnitlMJiNtioa, 
ha  would  discover  that  to  htm  ha  woukl  not 
4iaeover  to  nobody  else:   and  thereupon  ha 
waa  (Friday,  Auguat  the  t4lh)  again  brought 
hafore  the  justice  of  peace,  who  Urat  examiMd 
Jiias,  and  aaking  him  whether  ha  would  yat 
paafess  what  waa  become  of  his  maater;  bean* 
cwered,  he  waa  murdered,  but  not  by  him :  the 
jtHtice  of  peace  then  telling  him,  that  if  he 
luMfW  him  to  be  murdered,  he  knew  likewiM  by 
whom  he  waa;  ao  he  acknowledged  he  did; 
end  bein^  uived  to  confeas  what  ha  knew  con« 
earning  it,  affirmed  that  it  waa  bia  mother  and 
bin  brother  that  had  murdered  hia  maatrr.  The 
juatice  of  peace  then  adviaed  him  to  consider 
what  he  said,  telling  him,  that  he  feared  he 
night  be  guilty  of  bb  master's  death,  and  that 
Im  ahould  not  draw  uHHne  innocent  blood  npoo 
Ilk  head;  for  what  he  now  charged  hia  mother 
and  brother  with,  might  cost  them  their  lives  ; 
Imt  he  aflirmiDg  he  apoke  nothing  but  the 
truth,  and  that  if  ha  were  immediately  to  die, 
be  would  justify  it:  the  justice  deaiied  him  to 
iMare  how  and  when  they  did  it 

He  then  told  him,  that  hia  mother  and  hia 
brother  had  lain  at  bim  ever  since  he  came  into 
fcia  muter*a  service,  to  hdp  them  to  money, 
taUiiig  bim  how  poor  they  were,  and  that  it 
was  in  bis  power  to  relieve  them,  by  giring 
them  nolioe  wbeo  his  master  went  to  rec«ve 
lib  hulv's  rents,  for  they  would  thenway-lay 
and  rob  him ;  and  further  said,  that  upon  the 
Thursday  morning  his  master  went  to  Char* 
nngworth,  going  of  an  errant  into  the  town, 
be  met  his  brother  in  the  street,  whom  be  then 
laid  whither  hia  master  was  going,  and  if  he 
way-hud  him,  he  mi^ht  have  hia  money:  and 
Inrthcr  aaid,  that  in  the  evening  his  mistress 
cent  him  to  meet  his  master,  he  met  his  bro- 
ther in  the  street,  lietbre  his  master's  gate, 
going  (ss  lie  said)  to  meet  hb  master,  and  so 
Ihey  went  together  to  the  chureh-yard,  about 
a  BtaiiB*a  throw  from  Mr.  UarmoD'a  gate. 


where  they    parted,  he  goin^  the  fbot-wajr» 
croas  the  church -yanl,  and  his  brother  keep- 
ing the  ^reat  road,  round  the  church,  hut 
in  the  high-way,   beyond  the  church,  met 
again,  and  ao  went  together,  the  way  k^iing 
to  Charriagworth,  till  they  came  to  agato 
about  a  bow'a  aboot  from  Campden-church, 
that  goee  into  a  ground  of  the  lady  Campden  *s, 
called  the  Couvgree  (which  to  those,  who  have 
a  key,  to  go  through  the  garden,  b  the  next 
way  from  that  place  to  Mr.  Harrisou's  house.) 
When  tliey  came  near  unto  that  j^te,  he,  the 
aaid  John  Perry,  aaith  be  told  his  brother,  ha 
did  believe  hb  master  was  just  gone  into  the 
Conygree,  (for  it  was  then  to  dark  they  could 
not  discern  any  man,  so  aa  lo  know  hiro)  but 
perceiving  one  to  go  into  that  ground,  and 
knowing  there  waa  no  way  (Imt  for  thoae  who 
had  a  key)  through  the  gardens,  concluded  it 
waa  his  master ;  and  ao  told  his  brother  if  he 
followed  bim  he  might  have  his  money,  and  he 
in  the  mean  time  would  walk  a  turn  in  the 
fields,  which  accordingly  he  did;    and  then 
following  bis  bK>ther  about  ilie  middle  of  the 
Coofgrec,  Ihoud  hb  master  on  the  ground,  hia 
bratnar  upon  him,  and  bb  notfaer  standing  by  ;- 
aad  being  asked  nhether  hia  master  were  thtii 
dead,  answered  no ;  for  that  after  ha  came  fen 
tham,  hb  matter  arbd.   Ah  rogues,  will  yoa 
kin  me:  at  which,  he  tohlhb brother, ha ho^cd 
be  would  not  kiU  hb  maater;   who  rcphad| 
Peace,  peace,  yoa  are  a  fool,  sjmI  ao  straagM 
him  ;  which  having  dona,  he  took  a  beg  of 
■Mmey  out  of  hie  pocket,  and  threw  it  into  hb 
mothcr'a  lap;  ami  thea  ha  and  bb  brother  car« 
riedhb  master'a  dead  body  mto  the  garden  ad- 
jobing  to  the  Copygre^,  where  they  coniultcil 
whattodb  with  it;  aad  at  length  a^^rccdlf 
throw  it  into  tlie  great  sink,  bjr  \Valhngton'4 
mill  behind  the  garden ;  ^at  said,  hb  mother 
aad  biclhcr  bad  bim  go  up  to  the  court  (next 
the  honee)  to  hearfcea  whether  any  one  were 
stirrinjjp,  aad  thev  would  throw  the  body  into 
the  aink :  and  Mag  asked  whether  it  were  - 
there,  ha  aaid,  he  knew  aot,  for  that  he  lell  it 
ia  the  garden ;  hut  hia  mother  and  brother  aaid 
they  wotildlhrow  it  there ;  aad  if  it  were  not 
thtte,  he  knew  not  where  itwaa,  for  that  he  re- 
turned no  more  to  (hem,  but  went  into  tha 
court-^ate  whidb  geea  into  the  town,  where  ha 
met  With  John  Iwoe,  with  whom  he  weal 
into  the  fidd,  and  again  returned  with  him  ta 
hb  maatcr's  gate;  after  which  he  went  into 
the  hen-roost,  where  he  lay  till  twelve  of  tha 
ckick  that  ni^t,  but  elept  not ;  and  having 
(virhen  he  came  firom  hb  mother  and  brothen 
brought  with  him  hb  master's  hat,  band,  and 
comb,  which  he  laid  ia  the  hen-roost ;  he  car* 
ried  the  said  hat,  band,  and  comb,  and  threw 
them  (after  he  had  given  them  three  or  four 
cute  with  hb  knife)  in  the  bi^-way,  where 
the^  were  after  found ;  aod  being  asked,  what 
he  intended  by  so  doiog?  said,  he  did  it,  that  it 
might  be  believed  bb  maater  bad  been  there 
roMcd  and  murdered  ;    and  having  thua  die* 
posed  of  hb  hat,  band,  and  comb,  he  went  tb« 
warda  Chaningworth,  &c.  aa  hath  been  rabiad, 
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Upiln  (bit  emifetaioii  tnd  aocuMitioD,  the 
JMtioe  of  peace  gave  order  for  the  epprebend- 
mg  of  Joan  and  Richard  Pernr,  the  mother 
«Qd  brother  of  John  Perrjr,  and  for  aearching 
the  ahik  where  Mr.  Harriaoo's  body  was  aaid 
to  be  thrown,  which  f^as  accordingly  done,  but 
nothing  of  him  oould  be  there  foond  :  the  Mi* 
pooto  likewise  (in  Campden^  were  drawn  and 
iearehed,  hot  nothing  could  be  there  fmmd  nei« 
ther ;  to  that  aome  were  of  opinion,  Hie  bodjr 
might  be  hid  in  the  niina  of  Ganapden-lioiiie, 
burnt  in  the  late  ware,  and  not  unfit  for  aneh  a 
ooacaalment,  where  was  likewise  search  madsi 
lut  all  in  Tain. 

Saturday,  August  the  SMl^  Joan  and  Rich. 
P^rry,  together  witb  John  Perry,  werabrouipfht 
before  the  jottSetf  of  peace,  whe  aoipiaiating 
tiM  said  Joaa  and  Richard  with  wMt  John 
kad  laid  to  their  ofaargie,  tbey  denied  all,  with 
asany  impreeatioaa  on  tbemsdias,  if  they  were 
ift  tba  leait  guaty  oTanv  thing  af  whieb  tbey 
wcraaceused:  But  Jobii  en  the  atbcr  sMa^ 
affiimed  (IS  tbeif  faces)  that  he  had  spoken  Bo- 
Ibkif  but  the  troth,  and  that  tbey  had  marder* 
^ bis  rnaMs^;  further  tellmg  ibcai,  tethe 
aauM  aercrbeatqaietfortbeasySiaeefaeGOBat 
into  his  masfsr^  sertsoa,  beuig  etfntiaually  fol- 
lawed  by  tbenly  to  help  them  to  money,  which 
tfiejp  told  hisa,  he  au^bt  do  by  gifhi^  these 
aiotMia  when  bb  sMster  weal  to  reosifa  his 
Isdy'aranU;  and  that  he  SMetiag  his  brother 
fijBbar4  in  Campdea  town,  the  Thursday 
asonung  hia  OMster  went  t»  Cbarringwortb^ 
laid  hha  whither  he  Was  going,  and  upon  what 
anand:  Richwrd  confessed  ha  met  his  brother 
that  flsoming,  andlspoke  with  him,  bdt  aotbiar 
nast  between  them  to  that  purpose,  and  boA 
Iwand  his  mother  told  Joha  he  waa  a  Tillain  to 
aedasatheoQfwfongfullT,  ashehaddona:  but 
John  on  the  other  Me  affirmed  that  ha  had 
anokaa  aathiog  but  the  tmth,  and  woidd  justify 
llaihiadsath. 

One  iewBTkibie  ciittnmktanca  hajppeaed  m 


priaoaen  return  fnm  tha  justice  of 
teaoa  bis  house  to   Gampden,  vifti:  Riebard 


Wrfy  (foUowiag  m  good  distHnoa  behind  his 
hrother  John)  palling  a  ekwt  out  of  hiif  pockety 
drafpedaballofiokfe;  which  one  of  his  guard 
takmg  up,  he  desired  him  to  restore,  aaying, 
it  waa  oaly  his  wife's  hair  laoe  $  but  the  party 
opening  of  it,  «and  finding  a  slip-knot  at  the 
and,  went  and  shewed  it  uato  John,  who  was 
tlMta  a  good  durtaace  before,  and  Imew  nothing 
•f  tha  dropping  and  ty^ag  np  af  this  inkle; 
hnf  being  shewed  it,  and  ashed  whether  he 
knew  it^  shook  hb  bead,  and  said,  vea,  to  his 
aarraw ;  for  that  waa  the  string  hia  brother 
altaogled  hie  master  with.  This  was  swora 
npen  the  eridence  at  their  trial. 

The  morraw  being  the  Lord's-di^,  thay  re- 
mained at  Campden,  where  tin  miateter  or  the 
j^hiea  dmigaing  to  apeak  to  them  (if  possible  to 
penuada  them  to  repentance,  amf  a  fertber 
oaafossiony  they  were  lirought  to  ohurch ;  and 
in  their  way  thither,  naming  b^  Richard's 
haaae,  two  of  his  children  meeting  him,  he 
la^  tte  lepsff  in  hia  arm,  kading  tbaotkar 
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ia  hb  hand,  when  ea  a  aadden,  both  their 
noeet  fell  a  Ueadiog,  which  was  loolied  upon 
as  ominoos. 

Here  it  will  be  no  impertinent  digrsmion  to 
teU  how  the  yaar  before  Mr.  Harrboa  had 
hb  bonaa  broaca  open  between  11  aad  It 
o'ck)ck  at  noon,  upon  Campden  market  day, 
whilst  himself  and  his  whole  femily  were  at  the 
lecture ;  a  ladder  being  Mt  op  to  a  window  of 
the  aecond  atorr,  and  an  iron  bar  wrenched 
theace  with  a  ploiigh-sharr,  which  was  left  in 


the  room,  aad  14o£  ia  money ,  carried  awavi 
the  anthon  of  which  robbery  couM  nevet  ha 
fonnd. 


After  this,  and  not  many  weeks  before  Mr. 
Harrisoa's  afcaence,  his  serrant  Pernr,  oaa 
efeaing,  in  Campden  garden,  made  an  nideona 
ontccyi  wberat,  aome  who  Iward  it,  cominr 
ini  Bsat  bna  ruonfaig,  and  saamingly  firightea^ 
with  a  sheep  pwk  m  hb  hand,  to  whom  be  told 
a  formal  atory,  how  he  had  been  set  upon  bj 
two  men  in  white,  with  naked  sworda,  aad 
how  he  defended  himsalf  with  bbsheap  piek| 
tha  handle  whereof  waa  cut  in  two  or  threa 
places,  and  Kkawisa  a  key  in  his  pocket,  wilieh 
no  said,  was  done  with  one  of  thchr  swords. 

These  pasaagas  the  justiea  of  peace  himam 
before  heard,  and  aallmg  to  mind,  upon  Pferry^ 
eonfesboa,  asked  him  ftiat  coaMrning  tibe  rah* 
bery,  when  hb  maatet  loat  14(M*  ant  ef  hb 
house,  at  aoon  day ;  whether  ha  knew  who  dU 
it  f  who  answersd,  yea,  it  was  hb  brother : 
And  being  further  asked,  whether  ha  ware 
then  witb  nim,  he  aasweied,  Ne,  he  waa  then 
at  chnrch ;  bik  that  ha  gare  him  aotioe  of  tha 
money,  and  told  him  ia  which  roam  it  wast 
and  where  be  might  have  a  ladder  that  woaln 
reach  the  window;  and  that  hb  brother  aftet 
told  him  he  had  the  OMney,  and  had  buried  it 
in  hbgarden,  and  that  they  were  at  llichael4 
masnezttohaTediridedit:  Whereupon  aeareh 
was  made  in  the  garden;  but  no  nsoney  caald 
be  there  found. 

And  being  fbrther  adKod  coneeminy  thai 
other  pasAige  of  his  being  assaulted  m  tha 
garden;  he  confessed  it  was  all  a  fiction,  and 
tbathaTing  adesiga  to  rob  bb  master,  he  did 
it,  that  roguea  being  beliered  to  haunt  tha 
place,  when  hb  master  waa  robbed,  they  anghl 
be  tliougbt  to  hare  done  it. 

At  the  next  assiaee,  which  wereheM  in  Sep* 
tembor  following,  John,  Joan,  and  Richard 
Perry  bad  two  iadidments  fimnd  against  them  I 
one  lor  breaking  mto  William  Harriaen'a  hoasa» 
and  robbing  him  of  140/.  in  the  year  1659. 
The  other  for  robbing  and  murdering  of  tha 
sakl  William  Harrison  the  16th  day  of  August, 
166a  Upon  the  last  indictment,  the  then 
Judge  of  Assizes,  (xir  Christopher  Tomer,) 
would  not  try  them,  becaoae  the  body  waa  not 
found ;  but  they  were  then  trieil  upon  the  other 
indictment  for  robbery,  to  which  thejr  pleaded 
Not  Guilty  ;  but  some  whisperini;  behind  them, 
they  soon  atVer  pleaded  Guilty,  humbly  begging 
the  benefit  of  bb  majesty's  gracious  pardon^ 
and  act  of  oblivion,  which  was  granted  them. 

Baa  though  tbey  pleaded  guilty  tothbin- 
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jjotiiiguti  IwDflf  thfraanlo  |ifoin|iled  (m  h  pio- 
bahto)  by  loiiie  wbo  w«re  uo#illiii^  to  looae 
Itme,  and  trouble  the  court  with  tbeir  trial,  in 
regrard  tbe  act  of  obliTioa  pardoord  thMn  ;  vet 
they  all,  af^erwanb,  and  at  their  deatfaa,  da- 
•ied  that  th<*y  were  iruilty  of  that  robbery,  or 
that  they  knew  who  did  it. 

Yet  at  this  aatize,  an  teveral  erediblo  pcnooa 
bave  atfimed,  Jolm  Perry  still  nemisted  in  hb 
atory,  that  his  moihcr  ami  brotaer  had  aiur- 
dered  his  master  ;  and  further  added,  that 
they  had  atlem|ited  to  poison  him  in  the  jail, 
ao  thai  he  durst  neither  eat  nor  drink  with 
them. 

At  the  nest  aasiaes,  which  were  the  spring 
following,  John,  Joan,  aiMl  Riehard  Perry, 
were  by  the  then  Judge  of  Assiio  (sir  Kobett 
Hyde)  tried  upon  tbe  iudictmeot  of  mwder, 
anld  pleaded  therannio,  severally  Not  Qnilty ; 
and  when  John's  confiiesioo,  bmre  tbe^uatioa, 
was  proTod,  viva  voce,  by  seraral  wansasga 
who  heard  tbe  saaM,  he  told  tbam,  ha  was 
then  mad,  and  knew  oat  wint  he  said. 

The  other  two,  llichard  and  Joan  Pmry, 
said  they  were  wholly  innoeent  of  what  thc^ 
were  aoniaed,  and  tbiat  they  knew  nothing  df 
Mr.  Hatnson'a  death,  nor  what  was  beoome 
•fbim;  and  Richard  nud,  that  his  brother  had 
neenacd  othera  aa  well  as  him,  to  hare  asorder- 
•dhia  maatar;  which  the  judge  bidding  him 
lum  prore,  he  aaid,  that  most « thoaa  that  had 
given  eridenee  against  him,  knew  it ;  but 
Mumng  nont,  not  any  one  spoke  to  it,  and  ao 
tbe  jnry  ibond  them  ail  three  guilty. 

Smdo  few  days  after,  bemg  brought  to  the 
ptaee  of  their  eieotition,  whicn  was  on  Broad- 
way-hill, in  sight  of  Gampden,  the  motlier  ^be- 
ing reputed  a  witch,  and  lo  bare  ao  bewitciied 
h^  WNw  they  ooukl  confiMS  nothing  ^hile  she 
Uved)  was  firat  executed:  After  which,  Richard 
being  open  the  ladder,  profesaed  as  he  had 
dmw  all  along,  that  he  was  wlidly  innocent  of 
the  fact  for  which  he  was  then  to  die ;  and 
that  he  knew  nothing  of  Mr.  Uarriaon*s  death, 
■or  what  was  become  of  him ;  and  did  with 
great  eamcatneas  beg  and  beseech  his  brother 
(tor  tbe  satisfaction  of  the  whole  world,  and  his 
own  eonadeooe)  to  declare  what  he  knew  oon- 
earning  him  ;  but  he  with  a  dogged  and  surly 
carriage  told  the  people  he  was  not  obliged  to 
eonfesa  to  tliem ;  yet  iramediatelr  before  his 
death  said,  he  knew  nothing  of  nii  master's 
death,  nor  what  was  become  of  him,  hot  they 
migbt  hereafter,  puaaibly,  hear. 


Some  yean  afterwards  Mr.  Harrison  re- 
turned home,  and  gave  tlie  following  account 
of  what  had  befallen  him,  in  a  Letter  addreaard 
to  sir  Thoroaa  Overbnry,  knight  of  Boorton 
(not  far  from  Campden)  in  Gloocestwahira. 


Tor  Sir  Thomat  Ovtrhury^  kmt. 

Honoured  Sir ;  In  obedience  to  your  com- 
DMods,  I  give  you  this  true  acooont  of  my  be- 
ing carried  away  beyond  thoaeas,  my  continu- 
ance tbcre^  and  return  borne.    On  a  Tbonday 
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la  the  aflrmoon,  in  the  tiaae  of  harvoat,  1  weal 
to  Charringwoftb  to  demand  rents,  dm  to  way 
lady  Campden;  at  wbwh  tiaae  tbe  tenant* 
were  baay  m  tbe  fields,  and  late  ere  they  caoae 
booM,  wbicb  oo(*asieiied  my  stay  there  till  thm 
dose  of  the  evening.  1  ezpeeted  a  eanmdn 
rable  awn,  but  received  only  three  and  twaatjr 
poomls,  and  no  more.  In  my  ratnrm  boasa  (ui 
the  narrow  passage,  amongst  Ebringtott-funaa) 
there  met  me  cine  horaman,  and  aaid,  *  Art 
thou  there:'  and  I  learia<  that  be  woold  bav« 
rill  over  me,  struck  bis  horse  over  tbe  noaa  $ 
wberrapon  he  stmck  at  me  with  hb  aword,  an- 
veral  Mown,  and  mn  it  into  my  aide;  wblla  I 
(with  my  little  cane)  made  my  defence  aa  well 
as  1  could;  at  bat  another  oaaM  behind  nm, 
run  ese  into  the  thigh,  bid  boU  on  tbe  ealbr 
of  my  doublet,  an<l  drew  bm  to  a  bedgn,  near 
to  the  pbce ;  tb«^  caase  in  another :  they  dki 
not  take  my  money,  but  aaonnlad  aae  '  "  ~ 
one  ot  tliem,  draw  my 
and  fasieiied  my  wneta  togatber  with 
thing  that  had  a  apring  lock  la  it  aa  1 
ceived,  by  boaiiag  it  give  a  anap  aa  tbey  pntb 
on ;  then  they  threw  a  great  cbak  over  nia^ 
and  carried  ma  away:  in  the  night  tbny 
alighted  at  a  bay*rick  which  stood  near 


stone-pit  by  a  wall  aide,  where  they  took  awny 
my  money,  aboot  two  houra  before  day  (aa  1 
heard  one  of  them  tell  the  other  he  thought  b 
to  be  then)  they  tumbled  me  into  tbe  attme-ph  | 
they  ataid  (as  1  thought)  about  ao  hour  at  tbe 
hay-rick,  when  tbey  look  borie  again,  one  af 
them  bad  roe  come  out  of  the  pit,  1  anawarad, 
they  had  my  money  already  ;  and  asked  what 
they  would  do  with  me,  whereopon  he  atmck 
me  ogein,  draw  me  out,  and  put  a  great  quan- 
tity of  money  mto  my  pockets,  and  mounted  bm 
again  afller  tne  same  manner ;  and  on  tbe  Fri* 
day,  about  sun-aetting,  tbey  brought  melon 
lone  house  npan  a  heath,  fhy  a  thicket  of 
bushes)  where  they  took  me  downalmoat  dead, 
being  aoraly  bmiaed  with  the  carriage  of  the 
money :  w  hen  the  woman  of  the  houae  aaw 
that  I  ooukl  neither  atand  nor  speak,  she  asked 
them  whether  or  no  they  had  brought  a  dead 
man  ?  they  anawered  nu«  but  a  friend  that  wan 
hurt,  and  tbey  carrying  him  to  a  chirurgeon  ; 
she  anawered,  if  they  did  not  make  haute  their 
friend  would  be  dead  before  they  couM  bring 
him  to  one :  there  they  laid  me  on  cushionaf 
and  suffered  nana  to  come  into  the  room  but  n 
little  giri ;  there  wo  staid  all  night,  tbey  giving 
me  aome  broth  and  strong- waters:  in  tbn 
moniing,  very  eaHy,  they  mounted  ase  aa  bn» 
fore,  ami  on  saturday-nigbt  tbey  brought  ii» 
10  a  pbca  where  were  two  or  three  botwea,  in 
one  of  which,  I  lay  all  night  on  ousbiona,  bf 
tbeir  bed-side :  on  Sunday- OMrning  they  caf» 
ried  me  from  thence,  and  about  three  or  Ibnr 
o'dook  thev  brought  ese  to  a  place  by  the  aan« 
side,  called  Deal,  where  they  laid  ase  down  on 
tbe  ground ;  and  one  of  them  auying  by  ma^ 
the  other  two  walked  a  littb  off,  to  vaeet  a  aaan, 
with  whom  tbey  talked ;  and  in  tbeir  discourse, 
I  beard  them  mentioo  aeven 
wbiobt  tbegr  w«it  namy 
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half  an  hoar  «Aer  retarnecl.  The  man  (whose 
nanw,  as  1  aAer  heard,  was  Wranshaw)  nirf, 
he  feared  I  would  die  before  he  ooold  get  me 
en  board ;  then  preaently  they  pat  me  mto  a 
boat,  and  carried  me  on  ahip-iward,  where  m  j 
woands  were  dressed.  I  remained  in  the  ship 
(aa^near  as  I  could  reckon)  aboat  six  weeks,  in 
which  time  I  was  indifferently  recovered  of  mj 
woands  and  weakness.  Then  the  master  of 
the  ahip  came  and  told  me,  (and  the  rest  who 
were  in  the  same  condition)  that  he  disoor ered 
three  Turkish  ships ;  we  all  otfered  to  fiffht  in 
the  4efvnce  of  the  i^ip  and  ourselYes,  but  he 
commanded  us  to  keep  dose,  and  said,  he 
would  deal  with  them  wdl  enough :  a  little 
while  after  he  called  us  up,  and  whtti  we  came 
on  the  deck,  we  saw  two  Turkish  ships  chwe 
bv  us ;  into  one  of  them  we  were  not,  and 
placed  in  a  dark  hole,  where,  how  long  we 
contimied  before  we  were  landed,  I  know  n<H: 
when  we  were  landed,  they  led  us  two  days 
joomey,  and  put  us  intoa  great  house,  or  pri- 
ooo,  where  we  remained  four  days  and  a  half; 
and  then  came  to  us  eight  men  to  view  us,  who 
•eemed  to  be  officers;  they  called  us,  and  exa- 
mined us  of  our  trades  and  callings,  which  OTory 
coe  answered  :  one  said  he  was  a  chiruigeon, 
another  tliat  be  was  a  broad-cloth  wearer,  and 
1  (after  two  or  three  demands)  said  I  had  some 
akiU  in  phvsic:  we  three  were  set  by,  and 
taken  by  tnrae  of  those  eight  men  that  came 
lo  view  us :  it  was  my  chance  to  be  cbooen  by 
a  grave  physician  of  87  years  of  age,  who  lived 
near  to  Smirna,  who  bad  formerly  been  in 
England,  and  knew  Crowland  in  Lincolnshire, 
which  be  preferred  before  all  other  places  in 
England:  he  employed  me  to  keep  his  still- 
hoine,  and  gave  me  a  silver  bowl  double  gilt, 
to  drink  in;  my  business  was  most  in  that 
place ;  but  once  he  set  roe  to  ^ther  cotton 
wool,  which  1  not  doing  to  his  mind,  he  struck 
me  down  to  the  ground,  and  afW  drew  his 
stiletto  to  stab  me ;  but  I  holding  up  ray  hands 
to  him,  be  gave  a  stamp,  and  turned  from  me, 
lor  which  I  render  thanks  to  my  Lord  and 
Savioar  Jesus  Christ,  who  staid  his  hand,  and 
preserved  me.  I  was  there  about  a  year  and 
three  quarters,  and  then  my  master  fell  »ick  on 
a  Thursday,  snd  sent  for  me ;  and  calling  me 
as  he  used,  by  the  name  of  Boll,  told  me  he 
'should  die,  and  bad  me  shifk  for  myself:  he 
died  on  Saturday  following,  and  I  presently 
hastened  with  my  bowl  to  a  port  almost  a  day's 
journey  distant ;  the  way  to  which  place  I 
Jcnew,  having  been  twice  there  employed  by 
ny  master  about  the  carnage  of  his  cotton 
wool :  when  I  came  thither,  I  addressed  my- 
self to  two  men  who  came  out  of  a  ship  of  Ham- 
borough,  which  (as  they  said)  was  bound  for 
Portugal  within  three  or  four  oays ;  I  enquired 
of  thm  for  an  Enjgflish  ship,  they  answered 
there  wss  none ;  1  intreated  them  to  take  me 
into  their  ship,  tb<nr  answered,  they  durst  not, 
for  fiear-of  bong  discovered  bv  the  searebers, 
which  might  occasion  the  forfiriture,  not  only 
of  their  gmls,  but  also  of  their  lives:  1  was 
▼cry  impoitiiMti  with  the»y  bvlcouM  Ml  pre- 


vail ;  they  lefl  me  to  wait  on  Providenee,  which 
at  length  brought  another  out  of  the  same 
ship,  to  whom  1  made  known  my  condition, 
craving  hia  assistance  for  my  transportation  ; 
he  made  me  the  like  answer  as  the  former,  and 
wan  as  stiff  in  his  denial,  till  the  sight  of  m  j 
bowl  put  him  to  a  pause:  he  returned  to  the 
ship,  and  after  half  an  hour's  space,  he  came 
back  again  accompanied  with  another  seaman, 
and  for  my  bowl  undertook  to  transport  me : 
but  told  me  I  must  be  contented  to  lie  down  in 
the  keel,  and  endure  much  hardship,  which  I 
was  content  to  do,  to  gain  m  v  liberty ;  so  they 
took  me  aboard,  and  plaoed  me  Mow  in  tba 
▼easel  in  a  very  oneasy  plaee,  and  obscured  bm 
with  boards  and  other  things,  where  I  lay  nn- 
disco^erad,  notwithstanding  the  strict  seareb 
that  waa  nuide  in  the  ▼easel ;  mj  two  chap- 
men,  who  had  my  bowl,  honestly  famished  mc 
with  vkstuab  daily,  until  we  arrived  at  Lisboir 
in  Portugal ;  where  (as  soon  as  the  master  had 
left  the  ship,  and  was  gone  into  the  dty)  ther 
set  me  on  shore  money-less  to  shift  for  nrvadr: 
I  knew  not  what  course  to  take,  but  as  Provi- 
dence led  me  I  went  up  into  the  city,  ami 
came  into  a  fahr  street;  and  being  weary,  1 
turned  my  back  to  a  wall,  and  leaned  upon  m  j 
staff:  over  against  me  were  four  gentlemeii 
discoursing  ti^fether  ;  after  a  while  one  of  them 
came  to  me,  and  spake  to  me  in  a  langoagw 
that  I  undsntood  not :  I  told  him  I  was  aa 
Englishman,  and  understood  not  what  ha 
spake;  he  answered  me  in  plain  English,  that 
be  understood  me,  and  was  himself^nom  near 
Wisbich  in  Lincolnshire ;  then  I  related  to  hiaa 
my  sad  condition,  and  be  taking  compassion  on 
me,  took  me  with  him,  providM  for  me  hnlg- 
iiij§^  and  diet,  and  bjr  his  interest  with  a  master 
of^a  ship,  bound  for  EogbuMl^  procured  my 
passsge ;  and  bringing  me  on  snip-board,  ha 
oestowed  wine  and  strong-waters  on  me,  and 
at  bis  return,  gave  roe  eight  stivers,  and  coaa- 
mended  roe  to  the  care  of  the  master  of  tba 
snip,  who  landed  me  safe  at  Dover,  from 
whence  I  made  shift  to  get  to  London,  where 
being  furnished  with  necessaries,  I  came  bta 
the  country. 

Thus  honoured  Sir,  I  have  given  you  a  trua 
account  of  my  great  sufferings,  and  nappy  da* 
liverance,  by  U^  mercv  and  goodneas  ot  God, 
my  most  Gracious  Father  in  Jesus  Christ,  my 
Saviour  and  Redeemer;  to  whose  name  ba 
ascribed  all  honour,  praise,  snd  glory.  I  con- 
clude, and  rest,  Your  worship's  in  all  dutiful 
respect,  Wiluaii  Habrison. 

Letter  from  Sir  Tho,  (herbury  to  Dr.  Shirley, 

Sir ;  It  has  not  been  any  forgetfniness  in 
me,  you  have  no  sooner  heard  from  me,  but 
my  unhappy  distemper  seising  on  my  right 
hand,  soon  after  my  coming  down  into  tba 
oountry,  so  that  till  now  I  have  been  wholly 
deprived  the  use  of  it.  I  have  herewith  sent 
you  a  short  narrative  of  that  no  less  straoga 
than  unhappy  business,  which  some  ycara  since 
happened  m  my  neighbouriioodi  the  truth  of 
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•vtfy  pirlieiilac  whciMf  I  mb  ahte  lo  aUcHy 
and  I  think  il  m^y  verr  well  be  rackoned 
imODgil  tlM  BMMl  iMMrkaU^  oooBrKacet  c^ 
thkafi:  yoamav  dbpoMof ilM  joaptcMe, 
mm!  m  whatever  ete  I  can  Mrfeyoy*  yoa  may 
Aeriy  eonmaad  me  at,  8^9  ymtr  inoelafiec- 
tiOMte  kinHMD  aad  hwDbla  Mnraiit» 

TnatuM  OrsaMRT* 
BhHoiS  if  aifiisf  IS,  1676. 

Thepreeediitf  Aoooimt,  poUiilied  bj  autho- 
fitj,  was  cooomded  bj  the  Mldiriii^  ebier- 
Tationa: 

ilanj  ^Mftioa  Ike  Inith  of  Um  aooowil  ilr. 
BarriMi  givcB  of  hinadf;  aadhiatraaiparla- 
titB,  bdteriBf  he  waaMveveitt  ef  SagtaMl: 
UH  Ibeffo  it  no  qnertien  of  Piny't  teUiof  a 
IbnHalfiUteatery  tehang  hiMitlf,  kit  BMMber 
and  kit  btelber :  and  anee  tkii,  of  wkieb  we 
are  attared»  it  nelett  inoiediiie  Ikan  thai  of 
wkiok  we  deobt;  iimay  indnoauttetntpnd 
kai4  tkoogkii  of  Mr.  Uarriton,  tOllune^  the 

rl dMeorerar of  tmtk,  tkali  bringtoliffhl 
dark  and  myiteriottt  butineek  Thai  Mr. 
Barriten  wat  ataent  trom  bit  habiteiioo«  eon 
ploy  meoti  and  relationi,  near  iwo  yeaia,  it  eti^ 
lain ;  and  if  not  carried  awa]f  (at  he  affinnt) 
no  probable  reaaoo  can  be  given  for  kit  ak- 
eeaoe ;  ke  living  plentifully  and  kappily  in  tka 
aenrioe  of  that  bonouraUe  &mily»  to  wkick  ke 
kad  been  then  related  above  50yeaia»  with  the 
teputatioo  of  a  iott  and  faithfiu  tervant ;  and 
kaving  all  his  dayt  been  a  man  of  tober  life 
and  conveitation,  canuot  now  reaaooaUy  be 
Ikenght  in  kit  <dd  age,  to  far  to  kave  mit- 
behaved  himtelf,  aa  in  such  a  manner  volun- 
tarily to  have  formken  hit  wife,  hit  children, 
and  hit  ttewardthip,  and  to  leave  behind  him 
(at  he  then  did)  a  eontidenble  torn  of  hit  faMly  t 
money  in  kit  hente;  we  cannot  tkcrefetein 
veaton  or  diarity,  bnt  believe  tkat  Mr.  Har- 
Tiaon  wat  fordbly  carried  away ;  bnt  by  whom, 
or  by  wbooe  procurement,  it  the  qoeelion. 
Tkoee  wkom  he  afitfmt  did  it,  he  witkal  affirma 
■ever  before  to  have  aeen;  and  that  ke  taw  net 
kit  tenant  Perry,  nor  kit  motker,  nor  kit  bro- 
ther the  evening  he  wat  carried  away ;  thatke 
wat  tptrited  (at  tome  are  aaid  to  kave  been)  it 
BO  wayt  proaablt,  in  retpect  ke  wants  eld  and 
inArm  man,  and  taken  from  tke  mott  inland 
part  of  tke  nation  ;  and  If  mid,  at  kimtelf  ap- 
prebiinda  he  wat,  for  7L  wrnild  not  rtoompenee 
the  trouble  and  charge  ef  kit  cenv^anee  to 

SoBM  tkmefiMa  knve  kad  hard  thooghia  of 
his  eldest  son,  not  knowing  whom  else  to 
■aspect ;  and  believe  the  hoom  of  the  tleward- 
Mpy  which  be  afterwards  (by  the  k>rd  Camp- 
ien'a  favour^  enjoyed,  might  indnce  him  to 
•tatrive  hit  mther't  leewval ;  and  tkii  tkey  are 
the  more  confirmed  m,  from  km  raiskrhtvionr 
in  it ;  but  on  the  other  tide,  it  it  kard  to  tkink 
tke  ton  tkoold  be  knowing  of  bbfatker't  trant- 
jportation ;  and  oontequeimy,  of  tkete  mhappy 
persona'  innooerry,  at  to  the  murder  of  bin, 
and  yet  prosecute  tkem  to  tke  death,  m  he  did, 
«d  wkta  otndcmBod,  akooki  ba  tke 


of  their  bsing  conveyed  above  90  milca,  to 
!iiifler  near  Campdeo,  and  to  ^roeora  Jekn 
Perry  to  be  tkere  banged  in  chamt,  wkera  ka 
might  daily  aeo  bim,  and  kimtelf  to  etand  kt 
the  foot  ortke  ladder^  w  ben  thty  wen  all  earn* 
cuted,  at  likewite  ke  did. 


Tkcee  oontidtiniaouti  at  tkey  make  it  ian 
probable  tke  ton  tkould  be  privy  to  kit  talker^ 
tiantportation,  ao  tkey  render  ine  wkele  matter 
tke  more  dark  and  inytteriont,  wkick  weatmt 
tketefore  leave  unto  Uim  who  alone  kntwaik 
all  thingti  in  bit  due  tiate  to  reveal  and  fatmf 
to  light. 

Together  with  tbe  Account  of  the  Caie  of  Om 
Perrys,  wat  inserted  hi  tke  Ibrmer  c«BliOB»fti 
fbUowing  Article : 

Thi(  Cajbb  or  a  Murdbb  xv  Httiy 

rORDSUIRB,  yOUKD    AMOVGaT 
PaPKBS  Of    THAT  EMINBHT 

YBR,  SiB  John  Maymabb^  Si 
jxAHT  at  Law,  and  bomb  tucb 
OBB  ov  THB  L0BO8  CoMMiseiomnm 
or  THB   Grbat  Seal   or  E»«* 

LAirH,  VIZ.* 

[TnaC^ate,  or  iwlker  kiittryef  a  Gaaa,tfeel 
kappened  m  tke  coooty  of  UevtM,  1 
tkongkt  good  to  report  kera,  tkowk  ilkini^ 
pened  in  tke  4tk  year  of  king  Claika  Ikn 
nrtt;  tbatthememory  of  itmay  netka  lett 
bjf  tke  mitoarriage  ef  my  papen  or  otkwi 
wite.  I  wrote  tke  evidence  tbm  waa  givea^ 
which  I  and  many  othem  did  hear;  and  1 
wrote  it  esaetly  aeoording  to  what  waa  da* 
neeedetthe  triid  at  the  bar  of  tba  King^ 
bench.    Note  to  editkm  ef  l?6d.] 

JTane  Norkott,  the  wife  of  Arthur  Korkntt, 
bemg  murdered,  the  qnettion  wat,  Ho#  9km 
came  by  her  dera  f 

The  eeroner'a  maaett,  on  view  ef  tke  kadf  1 
and  depotitiont  of  Jfnry  Norkott^  Mm  Oka* 
nwn,  and  Agaet  kit  wiie,  were  indmed  to  iad 
Jane  Norkott  a  ie^  lit  sr  ;  for  tkey  infBtmtd 
the  coroner  and  the  jury,  '^That  tke  w« 
found  dead  in  her  bed ;  the  knife  ttiekiaf  ia 
tke  floor,  aad  ker  throat  out  Tkat  tke  n^ 
before  eke  went  to  led  with  ker  ebild  (ptoimiff 
m  thssappeal,)  ker  kntbend  being  absent,  and 
tkat  no  otker  penon,  after  tuck  time  ae  akd 
WM  goae  to  bed,  eame  into  the  howte,  lbta» 
minantt  lying  in  the  enter  room,  and  tkey 
matt  needt  kave  teen  or  known  if  any  ttrangar 
had  oaote  in :"  whtmnpon  tke  jury  ffave  np 
to  the  eorooer  a  verdict  tkat  ake  wmt/uo  dttt. 
Bnt  aAerwardt  imon  rumour  amoncat  tke 
neighbourhood,  and  their  obtervatisn  or  dieeia 
cirowBttaneta,  which  mtnifirsted  tkat  she  dkl 


*  Commuaicated  (many  years  ago)  to  tka 
editor,  by  Dr.  Bawlinson,  F.  R.  &  Tkie  ae- 
eeuet  being  from  the  M8.  notm  of  eo  greet  a 
man,  we keie  insert,  tkoogk  ratktrn nanaiiva 

tkanntikd.  ft 


oonid  potttUj  (ftcoordiogf  to  tbow  eir- 
cm)  murder  herself;  tbcreopon  the 
liose  verdict  wis  not  yet  dimwa  into 
the  coroner,  Mtented,  and  denred  the 
that  the  body  which  was  huried  migfat 
up  outof  the^praTe,  which  the  coroaer 
unto ;  and  SO  days  aiW  her  death  ahe 
n  up,  in  the  pretence  of  the  jury  and 
number  of  people:  whereupon  the  jury 
I  their  verdict ;  and  the  peraona  beinflT 
Hertford  aanzea,  were  acquitted ;  biit 
I  a§;ainst  the  evidenoe,  that  judge  Har- 
iall  his  opinion,  that  it  were  bettor  an 
rere  brought,  than  so  foul  a  murder  ea- 
punisbed.  And,  FaacluB  quarto Caroli, 
ere  tried  on  the  appeal,  which  was 
by  the  young  child  against  hia  lather, 
other  and  aunt,  and  her  husband  Oke* 
nd  because  the  evidence  was  so  strange, 
lact  and  particular  notice.  And  it  was 
va: 

the  matters  above-mentioned  rriated, 
At  and  grave  person,  miniater  to  the 
where  the  fact  was  committed,  being 

0  give  evidence,  according  to  custom, 
,  *^  That  the  body  being  taken  up  out 
p-ave,  30  days  after  the  party's  death, 
ig  on  the  grass,  and  the  four  defendants 
resent,  were  required  each  of  them  to 
he  dead  body.  Okeman'a  wife  feU 
r  knees,  and  prayed  God  to  shew  tokens 
innocency.     The  appellant  did  toiwh 

1  body ;  whereupon  the  brow  of  the 
'hich  before  was  of  a  livid  and  oarrion 
'  (in  lerminisy  the  verbal  expression  of 
less,)  "  began  to  have  a  dew,  or  gentle 
arise  on  it,  which  increased  by  dmeea 
iweat  ran  down  in  drops  on  the  nee ; 
w  turned  to  a  lively  and  fresh  colour, 

!  deceased  opened  one  of  her  eyea,  and 
igain ;  and  tnis  opening  the  eye  waa done 
fveral  times ;  she  likewise  tluruit  out  the 
marriage  finger  three  times,  and  nulled 
ain ;  and  the  finger  dropped  blood  from 
be  grass."  Sir  Nicholas  Hyde,  chief 
seeming  to  doubt  the  evidence,  asked 
iMss,  nho  saw  this beaidea  you ? 
MSB.  I  cannot  swear  what  oihcra  nw ; 
f  lord,  (said  he)  I  do  believe  the  whole 
ly  saw  it ;  and  if  it  had  been  thought  a 
^ffoof  would  have  been  nuide  of  it,  and 
rould  have  attested  with  me.  Then  the 
f  observing  some  admiration  in  the  au« 
spake  farther:  "  My  kwd,  I  am  minis- 
he  parish,  and  have  long  known  all  the 
,  but  never  had  occasioQ  of  displeasure 
;  any  of  them,  nor  hiad  to  do  with  them, 
r  with  me ;  but,  as  1  was  minister,  the 
ras  wonderful  to  me:  but  I  have  no  in- 
n  the  matter,  but  as  called  upon  to  tes- 
)  truth,  and  that  I  have  done."  fThis 
I  was  a  very  reverend  person,  as  1 
d,  of  about  70  years  of  age ;  bis  testi* 
was  delivered  gravely  ana  temperately, 
the  greet  admiration  of  the  auditory.) 
■pon,  applying  himself  to  the  chief  jus- 
i  said,  *<  Aiy  lord,  my  farather  here  pre* 


A.  D.  1706. 


[1598 


aent  is  luiaiiler  of  the  next  parish  adjacent,  and 
I  am  sure  saw  all  done  that  I  have  affirmed :" 
Tlierefore  that  person  waa  also  sworn  to  give 
evidence,  and  did  depose  in  every  pomt,  **  tho 
sweating  of  the  brow—- the  change  of  the  co* 
kMir— 4hrice  opening  the  eye — ami  the  thrice 
motion  of  the  nn^,  and  drawing  it  in  anin  ;** 
only  the  first  witness  added,  that  he  himaelf 
dipped  hia  finger  in  the  blood  which  came  from 
the  dead  body  to  ciramine  it,  and  he  swore  ha 
believed  it  was  blood.* 

I  confierred  afterwards  with  sir  Edward 
Powell,  barrister  at  law,  and  others,  who  all 
concurred  in  the  observation :  and  for  myself, 
if  I  were  upon  oath,  can  depose,  That  theaa 
depoaitions  (especially  the  first  witness)  arm 
truly  reported  in  substance. 

llie  other  evidence  given  against  the  pri- 
soners, viz.  the  grandmother  of  the  piabtiflT^ 
and  againat  Okeman  and  his  wife,  Tliat  they 
eonfened  they  lay  in  the  next  room  to  the  dead 
body  tliat  night;  and  that  none  came  into  tba 
house  till  they  found  her  dead  the  next  morn- 
ing ;  therefore  if  ahe  did  not  murder  herself, 
they  must  be  the  murderen.  To  that  end  fur- 
ther proof  was  made, 

First,  That  she  lay  in  a  "  composed  manner 
in  her  bed,  the  bed-cloaths  not  at  aU  diaturbod, 
and  her  child  by  her  in  bed.'* 

Secondly,  <'  Her  throat  eut  firom  ear  to  caff 
and  her  neck  broke ;"  so  that  if  she  first  cut 
her  throat,  she  oouki  not  possibly  break  her 
neck  in  the  bed.    N<m  contra. 

Thirdly,  «  There  waa  no  blood  in  the  bed^ 
saving  a  tincture  of  blood  on  the  bolster  where- 
on her  head  lay^  bat  no  sobatance  of  Uood  at 
all.*' 

Fourthly,  «« From  the  bed's  head  there  waa 
a  stream  of  Uood  ob  the  floor,  which  ran  aleog 
until  it  ponded  in  tha  bendings  of  the  floor  to  a 
very  gnat  quantity ;  and  there  was  alao  ano- 
ther stream  of  blood  on  the  floor  at  iSbit  bed'a 
foot,  which  ^  ponded  alao  on  tha  floor  to  a  very 
great  quantity ;  bat  no  continuance  or  commu- 
nication of  blood  of  other  of  those  two  places, 
from  one  to  the  other,  neither  upoo  the  b«l,'* 
so  that  she  Ued  in  two  several  places ;  and  it 
was  deposed,  tivninff  up  the  mat  of  the  bed, 
**  that  there  were  cIoIb  of  congealed  blood  m 
the  straw  of  the  mat  undenealn." 

Fifthly^  *(The  bloody  knife  was  found  ia 
the  monung  stickuig  in  the  floor,  a  good  dia* 
tance  from  tne  bed ;  out  the  point  of  tne  knifih 
as  it  stuck,  waa  towards  the  bed,  and  the  hait 
from  the  bed." 

Lastly,  ^^  There  waa  the  print  of  a  tbonh 
and  four  fingers  of  a  left  hand." 

Mr.  Burnett  flVeatiae  on  variona  branckeaff 
the  Criminal  Law  of  Scotland,  p.  589,^  ate 
quoting  from  the  indictnoent  (see  it  in  thia  Col* 
lection,  vol.  5,  p.  158a,)  against  the 


of  Argy le.  says,  *<  Li  varioua  trials  for  mucdart 
we  find  the  notion  of  the  corpse  bleedbf  , 


•  Sea  the  eaae  of  Philip  fSBUiidf fiM,  v«l.  If. 
p.  1980. 


I»7] 


Trial  afReiert  fiSduig, 


JuiMry  ud  Frbmary,  1718,  we  Ma  it  rtaMl 
in  tlM  iBtonuiiMa  fbribe  priaoMT,  M  ft  drMM- 
MaiiM  ID  bb  ftmar,  Uwt  b*  ImA,  «hli««t  ftw 
or  dmd,  gmw  sod  loaebcd  the  ile«l  be^  of 
tbe  pwMB  Burdcfcd. 


tl'  HMpii-ioB  aoMl  Um,  ll 
p)  to  tfae  iStm%  of  Um  o 
n  ia  lUlcd  u  MM  of  the  cvCHBM 


rwfaUj  eo,  go  ibe  npptMlioD  ef  lb*  popolar 
bdefoT  tbe  effect  of  uamurdcfcr^  *""^f"g 

He  alao  taeatioiM,  thet "  in  Ibc  lii*l  orDnn- 
can  Terinlia'i  olerfc,  and  Alenader  Ban 
U'DduM,  before  th«  eoqrt  of  jnabuarj,  fbr 
niinter,  in  Juae,  1754,  we  flwl  two  wiUMMa 
Bwewiiw  to  tb«ir  mtm^  a  apirit  er  fbaat, 
which  tbey  Muri  bad  toM  then  wbara  the  body 
wa«  to  be  fiMnd,  and  that  tbe  panaeb  were  tlie 

UUy  aot  Mir  be  adnitted  ia  pnof." 


wttbarepbe 
I M  theft 


•,;-•« 


fl9B 


laikarMmiL 
tfaaaeoaaat^ 


Mlawiar  paMgf  k 
mi.  wiHca  Ooduia ;  ••  A  few  waaka  aAir  ba 
waaiirinm.arfbi«haad  pbead «■  iIm N«- 
iber  bew  pari,  MJddlehm'aeaaeh  eoBiogdann 
that  way,  eercral  dtvpa  of  Uaod  Ml  fiaai  Un 
bead  apoa  the  eaadi,  whieh  all  tb«r  art  aad 
dUiMoeeeadtfaatwiaaoff:  aadwfaeaphyH- 
ciaMw«raeaUad.Md  dond  to  epiiairaVa^ 
aalural  caaaa  omM  ba  gifcn  ftr  tbia,  ttqr 
eeald  give  aane.  Tbia  add  iaridaat  baiav 
Miaed  abroad,  aad  dl  neana  triad,  at  laaflE 


wipiof  off  the  nik  of  lUa  gfaat  and  good 
maa-a  Uead  npoa  the  dwddcfi  of  it,  anf  lU 
diafraoe  tnm  tbk  paor  aatm." 

Eagaaa  kau,  mm  hii  trial  on  Iba  Si4  of 
AnipM,  17J0,  for  tlia  morder  on  Fcbraary  S. 
1744  »,<irDaaielClaifc{naAnaoalIlac.  for 
1750,  p.  300,)  Kimad  M  tbeeaatorthe  Perrya, 
aa  raawfted  by  l>r.  Bawd.  MomHcr,  Iba 
caae  la  ralatad  in  3  HarL  Hiac.  MT,  and  is 


439.  The  Trial  of  Robert  Fbildino,*  esq.  at  the  Old-Bailey,  for 
Bigamy,t  in  marrying  the  DuchcM  of  Cleveland,  his  former 
Wife  being  then  living:  &  Anne,  a.  d.  1706. 


Wtdnaday,  ZketmterA. 
At  tbe  ScaMoa-boaae  in  the  OU-Bailey, 
tbia  day  came  on  ibc  thai  of  Robert  FcildiMr, 
aai).  for  feloDy,  in  Mamriug  bar  giaee  the 
dncbaaa  of  ClerelaBdi  Ihry  Wadiworth,  hu 
flrat  wift,  being  lb«  ahn.    The  Cotnt  bany 


CL  ofArr.  Set  Robert  FeMImr  to  Ibe  bar. 
(Whicb  WW  done.)    Robert  FeiUiog,  boU  up 


thy  band  (Which  ha  did). 


*  Hik  man  (Iba  Oriando  tbe  Fair  of  the 
^tter)  who  n  ^eoenlly  iiiantioDed  by  the 
Bane  of  beau  FHdiog,  wai  very  ootorioiia  in 
hia  time,  and  ia  frequently  noticed  in  tbe 
eootnnpoiary  periodical  and  other  pnUica- 
tiona. 

Among  the  pcrtooa  who  made  s  mean  con- 
tamplible  fi|ipire  io  aome  actioa  or 
alaiKe  of  tMir  lira,  SwiA  mentiana, 
Feildiae-  at  6lty  yeara  old,  wbra  in  a  onutd 
upon  tGe  stage,  he  waa  nui  into  bia  Dreait, 
Whid)  he  opened  and  ahewed  to  the  ladiea, 
that  he  miglit  more  Ibeir  lore  and  pity,  but 
they  all  fell  a  laughinfr." 

And  he  baa  an  articlr  in  the  lirea  of  tbe 
Oamblen,  Bharpera,  dec.  of  hia  time. 


CI.  ^Arr.  Bobnt  FaiUiM,  too  ilaBd  in- 
dicttd  ^  dM  naae  af  Robert  Teilfiag,  laM 

"i  oTSl  Jamea'a  whhin  tbelteff 
rtar,  in  tbe  oaaaty  of  Hiddlcaez. 
far  that  yon,  on  the  Mb  day  of 
Aa  4tb  year  of  her  now  iM|ietty< 


tbe  pariah  aforwaiJ,  ia  the  counta  af 
look  to  wife  OM  Utaiy  Wadawortb,  a 
awl  the  Mma  Hmj  Wadffmrtb  then  an^  Aara 
had  for  your  wifc;  and  that  yon  Iba  aatd  Ro< 
b«rt  FatMiog,  afWwarda,  vis.  oo  Ihe  Ulh  of 
tbe  aama  maaA  of  Novcnbar,  ia  tba  year 
atorcoaid,  at  the  puiah  of  8L  Martia'a  i>  the 
FieMa,  in  the  aaid  Munty,  did  Moaioual 


and,*  (Iha  aaid  Mary  Wadawortb  bia 

r  wifr,   bang  than  hrinE)  againt  lb* 

peace  ef  oor  aoreraign  lady  Ute  joco),  bar 

erown  and  dignity,  and  againai  tbe  nmn  of  tba 

atatutat  m  that  caaa  made  Md  prorided. — U«w 

'     ooyeat  tbon,  Robert  Peildio|r,  art  thon  Goiky 

^  '  ofthia  lodiMnMiil,  or  not  Guilty  F 

J'ttWag.  Not  Goihy. 


t  See  the  Caa< 

?.  «T3:  of  tbe  y 
776. 


of  Hary  Hodcrs,  *oL  0, 


7  ;  and  in  iboyear  16W  ; 
IJm  ber  co(leaf*e  tba 
nth,  ahe  aa—aa  to  bavo 


1680 ;  vol.  7,  p.  1007  ; 

Tol.    IB,  p.  i 

duchaa*  of  Pi 
beenaoompoandsfhutandaitKiaa.    SrotaL 

ii,^s»9,e(Xh 


mf} 


far  Bigamy. 


A.  D.  1706. 
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Cl^qfArr.  Culprit,  liow  wilt  thou  be  tried  ? 

tdtiifig*  Bv^Ood  and  my  couotry. 

CL  of  Arr,  God  leod  thee  a  good  deli?er- 

CL  of  Arr.  Cb\\  the  jury .    Mr.  Feildinfir,  if 
voa  except  to  any  of  the  jury,  you  must  do  it 
Sefore  they  are  sworn. 
.    Teilding.  I  do  not  challenge  any  of  them. 

The  Jury  sworn,  viz.  Francis  Chapman, 
Tbomas  Moody,  Peter  Levigne,  Hugh  Mer- 
chant, Joseph  De?eoish,  Edward  'How,  Ed- 
Ward  Boswell,  John  Mills,  Richard  Hazzard, 
Samuel  Chace,  Tho.  Yeomond,  John  Johnson. 

Proclamation  made,  that  if  any  can  inform 
the  qneen*8  justices  and  the  queen's  counsel, 
of  any  the  matters  the  prisoner  stands  chared 
witli ;  let  them  come  forth,  and  they  shall  be 
heard. 

Mr.  Raj/mond.  My  lord,  and  you  gentle- 
men of  the  jury,  1  am,  in  this  rase,  counsel 
for  the  queen.  The  prisoner  at  the  bar,  Robert 
Feilding,  stands  indicted,  that  he  on  the  9th 
day  of  November,  in  the  4tli  year  of  her  now 
majes^'s  reign,  &c.  (the  indictment  repeated.) 
To  which  indictment  he  has  pleaded  not 
guilty,  and  put  himself  on  God  and  his  coun- 
try, which  country  you  are.  I  hope,  if  we 
pro?e  the  indictment,  you  will  find  him  guilty. 

Sir  Ja.  Mountague.  My  lord  and  gentlemen 
of  the  jury,  I  am  of  counsel  with  the  queen 
tguost   the  prisoner,  Mr..  Robert  Feilding, 
woo.  stands  indicted,  for  taking  to  wife  Barbara 
duchess  of  Cie?eland,  after  he  had  before  mar- 
ried one  Mary  Wads  worth,  who  is  still  alive : 
this  is  a  crime  that  amounts  to  felony ;  and 
though  the  law  doth  not  take  away  from  him 
that  shall  be  convicted  thereof,  the  benefit  of 
his  clergy ;  yet,  since  it  is  such  a  crime,  as 
ibth  take  away  from  the  prisoner  the  assist- 
ance of  counsel,  I  shall  only  slate  matter  of 
fact,  which  is  as  followetb. — About  a  year  ago, 
or  a  little  better,  there  was  a  young  lady  left 
a  widow  by  Mr.  Deleau,  and  reputed  a  great 
fortune ;  Mr.  Feilding  thinking  himself  qua- 
lified for  the  greatest  fortune,  had  a  desii^n 
upon  this  lady,  and  in  August  1705,  he  applied 
himself  to  one  Mrs.  Strei^j^hts  tu  consult  with  ; 
her,  and  contrive  some  metho<l  bow  he  might  \ 
have  access  to  court  this  widow.    This  Al  rs.  ' 
Streiffhts  had  no  acquaintance  with  the  widow  ! 
herself,  but  knew  Mrs.  Chariotte  Vi liars  was  I 
acquainted  with  her,  and  used  to  cut  her  hair ;  : 
80  the  best  thin^  they  conld  think  of  at  that  | 
time,  was  to  make  Mrs.  Villars  their  friend, 
that  by  her  means  he  might  have  admittance 
into  the  lady's  company  ;  for  he  did  not  ques- 
tion if  the  lady  had  but'once  a  sight  of  his  very 
handsome  person,  she  would  have  the  same 
affection  for  him,  that  he  had  met  with  from 
other  ladies,  even  on  their  first  seeing  of  him. 
Mrs.  Vilhirs  was  promised  500/.  to  bring  this 
affair  about ;  and  .though  she  doubted  with 
herself  whether  she  could  ever  accomplish  it, 
yet  by  these  means  she  might  perhaps  make  a 
penny  of  it  to  herself:  and  thereupon  she  pro- 
mises Mrs.  Streights  to  use  her  endeavour  to 
aervethe  major-general,  meaning  Mr.Feild- 
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ing,  though  Mrs.  Villars  could  not  be  sure  such 
an  overture  would  be  well  received  by  Mrs. 
Deleau :  yet  being  well  acquainted  with  one 
Mary  Wadsworth,  a  yoang  woman,  not  much 
unlike  in  person  to  Mrs.  Deleau,  she  imagined 
it  would  be  no  difficult  matter  for  her  to  set 
up  the  said  Mrs.  Wadsworth  to  represent  Mrs. 
Deleau ;  and  accordinpfly  it  was  done,  and 
Mf.  Feilding  proved  so  intent  upon  the  matter, 
that  he  went  in  few  days  to  Doctors-Commons, 
to  see  for  Mr.  Deleau's  will,  (and  found  therd>T 
that  Mrs.  Deleau  was  left  very  considerable). 
And  that  he  might  judge  the  better  whether 
she  were  truly  the  foitune  she  was  represented 
to  him,  he  took  a  copy  of  the  said  will,  and 
soon  afWr  went  to  Mrs.  Villars,  and  tokl  her, 
that  what  Mrs.  8treighls  had  said  concerning 
Mrs.  Deieau's  fortuuc  was  true:  and  being 
very  well  satisfied  with  her  fortune,  he  was  re- 
solved to  get  a  view  of  her.  Soon  after,  Mr. 
Feilding  went  to  Tunbridge,  and  after  two  or 
'three  days  stay  there,  returned  and  called  at 
Waddon,  the  place  where  Mrs.  Deleau  resided, 
with  a  pretence  to  see  the  house  and  gardens, 
but  in  reality  it  was  to  see  the  widow ;  he 
thought  nothing  else  was  then  to  be  done,  but 
to  give  the  lady  a  sight  of  his  haudsome  person 
he  designed  to  lay  at  her  feet ;  but  it  happened 
that  the  lady  would  not  be  seen  herself,  but 
her  servants  were  permitted  to  shew  him  the 
gardens,  and  he  fancied  himself  that  he  hail 
had  a  sight  of  Mrs.  Deleau  too  ;  for  a  kins- 
woman of  Mrs.  Deleau's  looking  out  into  the 
garden  while  he  was  there,  gave  him  the 
sight  of  a  woman  at  the  f^  indow,  and  he  pre- 
sently concluded  it  could  be  nobody  but  Mrs. 
Deleau  admiriner  beau  Feilding.  About  three 
days  after  Mr.  iPeilding's  return  from  Tun- 
bridge, which  was  about  a  fortnight  after  St. 
Bartholomew-tide  last  was  twelvemonth,  he 
told  Mrs.  Villars  of  his  calling  at  Waddon,  and 
that  he  had  acquainted  the  ducliess  of  Cleve- 
land of  the  fine  gardens  that  were  there,  and 
he  said  that  her  grace  had  a  great  desire  to 
see  them,  and  therefore  directed  Mrs.  Villars  to 
go  from  her  grabe  to  Mrs.  Deleau  to  ask  the 
favour  of  her  to  permit  her  grace  to  see  the 
house  and  gardens.  Accordingly  Mrs.  Villars 
went  down  to  Waddon;  and  Mrs.  Deleaa 
treated  her  very  civilly,  and  told  her  whenever 
her  grace  pleased,  she  should  see  her  house 
and  gardens;  bat  as  she  was  a  widow  she 
could  not  attend  upon  her  grace :  but  though 
the  duchess  was  expected  alter  this,  yet  she 
did  not  go,  for  indeed  she  did  not  know  any 
thing  of  the  message.  So  the  neact  time  Mr. 
Feilding  attempted  to  see  her,  was  at  a  horse- 
race at  Banstead -Downs,  whither  he  went  for 
that  purpose,  but  did  not  see  her.  After  this, 
or  some  time  before,  he  sent  a  letter  to  Mrs. 
Deleau's  house,  but  the  servants,  when  they 
saw  the  name  to  it,  knowing  the  character  of 
Mr.  Feilding,  threw  it  into  the  fire. — ^When 
Mrs.  Villars  found  that  the  duchess  of  Cleve- 
land knew  nothing  of  her  being  sent  to  Wad- 
don, and  that  it  was  only  a  contrivance  of 
Mr.  Feilding*a  to  gat  an  opportunity  of  seeing 
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Trial  of  Robert  Feilding, 


[isat 


lira.  Deleta,  and  that  in  truth  be  bad  never 
teen  her,  she  resolred  to  pliy  trick  for  trick 
With  him»  and  thereupon  pitiposed  the  matter 
to  Mary  Wadswortb,  the  woman  I  before 
mentioned  to  be  of  her  acquaintance^  but  one 
that  Mr.  Feildiag  did  not  know,  and  one  that 
troutd  not  worst  iieraelf  much  by  such  an  un- 
dertaking, whether  it  succeeded  or  not  Hrk 
Wadsworth  upon  the  first  opening^  of  it  readHv 
•mbraced  the  offer ;  and  thereupon  3Ira.  Mil- 
lars went  to  Mr.  Peildin^  and  told  him  she 
had  proposed  the  matter  to  tbo  lady  (Mrs. 


priiit ;  and  taking  eoach  nttinirfiilflj  A«vc 
to  count  Oallaa's  the  emperor's  cnmr ;  wlkn 
he  came  to  bis  gate,  becDqinred  of  wm  portsr 
for  one  Francisoo  Drian,  thai  was  alikd,  Tlie 
Father  in  Red,  upon  ncoooBl  of  a  red  baUt 
he  usually  worei  but  he  Mt  bainr  wUhiib 
Mr.  FeilJinff  asked  for  another  fiiuicr;  man 
one  fatlier  Floreoce  was  called  to  him,  wlwm 
be  acquainted  with  the  bnsiaeaa  be  ttmm 
about ;  butwhilst  he  was  treatiBf  wSlh  fiithcr 
Florence,  the  father  in  red  Incnly  came  fai| 
and  Mr.  Feilding  immediately  look  him  awm^ 


Deleau)  which  she  at  first  rejected,  but  at  last  j  with  him  in  the  hackney -coacb  to  bis  lodf* 
did  give  a  favourable  ear  to  it;  and  that  she  j  in^jr^.  My  lord,  and  jjeoUemeo,  we  shall  shew 
did  not  fear,  but  if  matters  could  be  prudently  i  you,  that  this  fkther  w  red  stayed  there  ikott 
Inanaged,  his  desires  might  be  aooomplisbed.  I  an  boor,  and  then  went  away.— -We  ahall 
•A  little  before  my  lord  mayor's  day  last  i»as  ;    ' 


shew  your  lordship  likewise,  that  Mr.  Fcildiog 


twelvemonth,  she  told  Mr.  Feilding  that  she  |  and  Mary  Wadsworth  auiwed  t06[ether,  and 
fiad  at  length  obtained  of  the  lady  the  Avodr  of  t  affto-  supper  be  was  actually  mamed  to  Mn. 
k  promise  of  an  interview,  ano  that  she  was  Wadsworth.  And  that  this  marriage  waseon- 
ahortly  to  bring  her  to  his  lodgings,  but  be  aammate,  we  shall  prove  by  several  partieolarii 
must  lake  care  not  to  let  bar  know  they  yii.  That  clean  abects  were  laid  upon  the  bed. 
were  bis  lodgings,  or  to  give  her  the  least .  and  all  ceremonies  performed  tliat  are  uaiial 
eause  to  suspect   be  had    any  thing   to  do  !  upon  such  occasions ;  and  tliey  actually  west 

** "  to  bed  together,  and  lay  together  all  that  night; 

and  the  next  day  tfaie  My  and  Mrs.  Vulait 
went  away,  and  as  Blr.  Fetldmg  snppoaed,  to 
Waddon,  the  widow  Ddeau's  booao,  to  which 


there:   accordingly  Airs.  ViNars,  the  even- 
ins^  of  my  kird-mayor*s  day,  broitfht  Mrs. 
>Vadswortn  in  a  inourniog  coach  and  widen- *s 
dress  to  Mr.  Feilding's  mgings:  be  was  not 
within  at  the  time  they  came  thither,  but 
being  sent  for  came  *in  toon  after,  and  was 
extremely  complaisant  for  aome  time ;  but  at 
length,  tboughho  had  been  cautiooed  not  to  let 
the  lady  know  they  were  his  lodgings,  yet  he 
could  not  forbear  shewing  her  his  fine  doaths, 
and  what  furniture  he  hsid,  and  hi  a  little  time 
after  sent  for  Mrs.  Margaretta  to  aioff  to  her; 
and  pretended  be  was  so  extremely  taken  with 
her,  that  nothing  would  satisfy  him  but  being 
married  that  night ;  but  she,  with  a  seeming 
modesty,  checked  bis  forward  behaviour,  and 
made  a  shew  of  going  away  in  displeasure ; 
hut  before  they  parted,  he  furevailed  npon  her 
to  promise  not  to  put  off  their  marriage  kniger 
than  Wednesday  seven-night.    My  lord,  Mr. 
Feilding  rightly  iudged  by  this  conversation 
what  an  interest  be  bad  fixed  in  the  lady,  and 
looking  upon  himself  to  be  sure  of  her,  he  ac- 
tually went  to  a  goldsmith,  and  bespoke  a  ring, 
and  directed  himself  what  posy  should   be 
engraved.     When  the  day  came  which  had 
been  first  agreed  on,  sham  pretences  were 
made,  not  to  seem  over  hasty  in  so  serious  a 
matter,  and  the  marriage  was  put  off  till  the 
Friday  folk>wing,  being  the  9th  of  November 
last  was  twelve-mouth ;  at  which  time  Mrs. 
Villars  and  the  lady  came  again  to  Mr.  Feild- 
ing's lodgings,  where  he  received  her  with 
an  extraordinary  transport  of  joy,  and   the 
marriage  must  immediately  be  proceeded  on  ; 
but  she  for  some  time  framed  several  put-offs, 
and  at  length  made  an  offer  to  have  gone 
away  ;  but  Mr.  FeikJing  by  no  means  would 
periiiit  her  to  go,  without  making  her  his  own, 
which  he  was  resolved  should  be  done  pre- 
sently ;  and  to  make  all  things  sure,  he  ran 
out  and  k>ck«'d  the  cbamlier-duor  to  keep  her 
oud  Mrs.  Villars  in,   whthit  he  went  lor  a 


5 lace  your  lordship  and  the  jury  will  find  ho 
irected  his  letters  to  her  afterwards,  and  in 
the  superscriptions  stilea  her  the  ooontem  of 
Feildin|t.  To  corroborate  thb  evidenco  wo 
kball  likeivise  prute  to  yoor  lordship,  that 
about  a  week  after  he  lay  with  her  again  at  thO 
very  same  kNk^ings;  and  we  can  make  it 
appear  that  be  bath  lain  with  her  three  several 
times  since  this  fira  night,  twice  before,  and 
onceu  after  bis  marriage  with  the  ducbeaa  of 
Clevebnd.  My  k>rd,  we  shall  shew  Toa  that 
be  made  het  presenta,  furnished  ner  with 
money,  and  tremi  her  aa  his  wife,  imtil  tho 
cheat  was  found  out,  which  was  not  till  May 
after;  and  then  finding  how  be  had  beao 
served,  that  instead  of  marrying  a  fortune  of 
60,000/.  he  had  been  imposed  upon,  and  mar- 
ried one  not  worth  so  many  farthings,  he  dis- 
carded her  in  great  wratb. 

My  lord,  wo  will  call  our  witnesses,  who 
will  prove  to  your  lordship,  step  by  step,  how 
this  matter  waa  brought  about ;  and  first  we 
wiU  begm  with  Mrs.  ViUars. 

Mrs.  Fi(/!arv  twom. 

Mrs.  ViUart,  My  k)rd,  there  came  one  Mrs. 
Streights  to  my  lodgings,  and  wanted  to  speak 
with  me,  (it  was  Bartholomew  tide  was  twelve- 
month) but  I  was  not  at  home;  when  I  came 
home,  they  told  me  Mrs.  Streights  had  been 
there,  and  left  word  that  I  was  alwa}*s  out  of 
the  way  when  it  was  to  do  myself*  good  ;  she 
said  it  would  be  five  hundred  pounds  out  of  ray 
way  if  I  (lid  not  come  to  her.  I  met  with  her 
and  Mr.  Feilfling,  and  being  acquainted  with 
Mr.  Feilding*s  d«'sii;n  upon  Mrs  Deleau,  be 
asked  me  wli.  ther  I  ktieM  the  lady  P  I  said  I 
ha«l  no  pariiruUr  Acquaintaitce  with  her,  but  1 
used  to  cut  her  hair.    He  told  me  that  ho  waa 
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ia  Vrrewith  her,  and  asked  me,  whether  1 
wbnld  assUt  him  in  bis  courtship  ?  And  whether 
a  marriage  might  be  brought  about  ?  I  told 
him  1  could  not  tell,  1  did  oot  kuovr  whether  I 
had  that  interest  in  the  lady  as  to  be  made 
fenriceable  in  such  a  design.  Mr.  Feilding 
QOquired  very  strictly  after  her,  and  said,  he 
woold  try  means  to  come  into  her  company, 
thM  be  might  sain  her  acf|uaintance :  upon 
vrhich  ve  parted  at  that  time.  — — •  And  about 
three  days  after  Mrs.  Streights  came  to  my 
boose  again,  and  said,  Mr.  Fielding  would 
fpeak  i^ith  me.  I  went  to  him ;  ana  he  told 
inc.  ha  found  that  the  lady  was  worth  6o,000/. 
as  be  had  been  told  before.  He  asked  me 
where  it  was  she  lived  ?  I  told  him,  in  Copthal- 
court,  near  the  Change.  I  told  biro  likewise 
where  her  country-house  was;  that  it  was  at 
Waddon  in  Surrey.  Mr.  Feilding  told  me,  he 
.would  go  to  Tunbridge,  and  call  by  the  way  to 
aise  the  gardens ;  and  by  that  means  he  might 
hare  an  opportunity  of  seeing  Mrs.  Deleau ; 
which  he  did  accordingly.  I  was  sent  for 
again ;  and  he  told  me  he  had  seen  the  gardens, 
and  they  were  ?ery  fine :  and  that  he  saw  the 
Jady  through  a  casement  \  and  that  she  might 
have  the  more  perfect  view  of  him,  he  took 
divers  turns  in  the  garden,  pulled  out  his 
watch,  and  set  it  by  the  sun-dial :  and  that  he 
fame  round  the  country,  and  almost  murdered 
his  horses,  to  get  a  signt  of  her.  But  he  de- 
aired  to  be  in  her  company,  that  be  might  have 
a  full  view  of  her.  He  desired  me  to  go  to 
Mnk  Delean,  and  tell  her,  that  the  duchess  of 
Clevehmd  had  heard  a  great  character  of  her 
gardens,  and  was  very  desirous  to  see  them. 
— -I  went  and  acquainted  Mrs.  Deleau  with 
It :  she  said  she  would  not  refuse  a  woman  of 
her  Quality,  but  would  take  it  as  a  great  favour, 
to  shew  her  any  thine  that  belonged  to  her ; 
but  desired  that  it  might  not  be  that  week,  but 
the  week  following ;  oecause  she  was  to  see  a 
race  on  Banstead  Downs.  I  told  Mr.  Feilding 
this ;  and  he  made  answer  for  the  duchess  of 
t^leveUnd,  and  said  the  duchess  was  not  well ; 
and  could  not  go  to  see  the  gardens.  When  I 
found  that  Mr.  Feilding  did  not  send  me  from 
the  duchess,  but  from  himself,  I  was  out  of 
countenance,  that  I  should  innocently  impose 
upon  the  lady.  Mr.  Feilding  told  me,  he 
would  go  and  see  the  race  upon  the  Downs ; 
and  when  he  came  back,  be  wouM  send  for  me, 
and  acquaint  me  whether  he  had  se«n  the  lady. 
Aadwhen  became  to  town  agaiu,  he  sent  Sirs. 
Straights  to  me  to  come  to  him ;  and  when  I 
came  ta  him,  he  told  me  he  saw  Mrs.  Deleau, 
he  believed  upon  the  Downs.  Mr.  Feilding 
made  a  bow  to  them,  and  they  to  him.  He 
said,  from  thence  he  went  to  Epsom,  and  sent  a 
.letter  to  be  delivered  into  Mrs.  Deleau's  own 
hands,  by  a  servant  of  bis  not  in  a  livery.  I 
think,  it  was  accordingly  delivered.  Mr.  Feild- 
ing told  me,  Mrs.  Deleau  read  it,  and  said  it  re- 
Juired  no  answer:  anil  said  no  more.  Mr. 
^eilding  asked  me  whether  1  could  not  get  a 
latter  to  Mrs.  DekMu ;  Qe  said,  he  was  much 
la  love  with  her.    1  toU  him|  I  MilBTe4  he 
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was  mistaken :  and  that  it  was  another  whom 
he  saw. — I  perceived  tiiat  he  had  no  know- 
ledge of  Mrs.  Deleau.-r-I  acquainted  a  }  oun^ 
woman  (whom  1  supposed  he  might  have  seen, 
with  his  inclination  (Mrs.  Wa£worth) : .  ahe 
said,  she  did  not  e:ipert  to  be  so  happy  ;  hut 
wished  it  might  be  so.  1  en^gtn  to  Mr. 
Feilding  to  do  what  I  could  to  bnag  it  about— 
There  were  divers  letters  passed  between  tb«ni 
till  my  lord  mayor's  day.  Divers  presents 
were  sent  from  Mr.  Feuding,  by  me,  to  the 
lady.  The  first  present  was  a  ffold  apron 
struck  with  green :  that  was  the  first  present 
Mr.  Feilding  sent  to  Mrs.  Wadtworth,  whoda 
he  thought  was  Mrs.  Deleau  all  the  while ;  but 
it  was  Mrs.  Wadsworth.  I  did  not  think  Mrs. 
Deleau,who  was  a  great  fortune,  wouM  agree  to 
marry  a  man  of  Mr.  Feilding^s  character.  Mr. 
Feilding  kept  sending  of  presents  and  letteri 
from  tlut  time,  from  tho  latter  end  of  Bartbor 
mew-tide  to  my  lord  mayor's  da?.  He  sent 
her  a  suit  of  white  pattin  knots  and  gloves,  and 
other  things.  He  desired  I  wouki  bring  her  to 
bis  lodgiuffs  on  my  lord  mayor's  day,  ai 
night;  which  I  did,  about  nine  a-dock,  ina 
mourning  coach.  Mr.  Feilding  was  not  a^ 
home,  but  came  immediately.  When  he  cama 
in,  he  fell  down  upon  his  knees,  and  kissed  her; 
and  expressed  abundance  of  fond  expressions. 
He  asked  her,  why  she  stayed  so  h>ng  ?  And 
whether  she  loved  singing  P  He  said,  he  would 
send  for  Margaretta  to  come  up.  "When  aha 
came,  Mr.  Feilding  bkl  her  sing  the  two  songa 
which  he  loved ;— -which  she  did  ;  the  one 
was,  Charming  Creature ;  and  the  other  was 
lanthe  the  Lovely.  After  which,  Mr.  Feilding 
sent  for  two  pints  of  wine,  and  some  plnmh- 
cakes.  He  uiged  very  much  to  marry  her  ; 
but  she  declined  it,  andmade  him  a  promise  to 
come  to  him  the  If  ednesday  following.  In  the 
interim  she  sent  him  a  letter,  to  acquaint  him 
she  could  not  come,  according  to  her  appoint* 
ment;  but  she  would  come  to  him  on  the 
Friday  following,  which  was  the  9th  rf 
November.  Then  he  sent  her  another  letter,  to 
desire  her  not  to  fail,  but  come  to  bis  arms  ; 
and  told  her,  that  there  wanted  nothing  but  the 
holy  father  to  join  their  happiness ;  for  tbeiir 
hearts  were  all  one  already.  And  when  Friday 
came,  Mrs.  Wadsworth  and  I  went  to  Mr. 
Feilding's  lodgings  again :  he  was  not  within ; 
but  came  running  into  the  room  in  a  little  time 
after,  with  a  great  deal  of  jov,  and  took  Mra. 
Wadsworth  into  hia  arms,  aodf  said,  *^  Nothing 
could  ease  his  mind,  but  a  promise  to  make  him 
happy,  in  marrviughim  presently.^ — He  said, 
he  wou  Id  fetch  tne  priest ;  but  M  rs.  Wadsworth 
refused  his  proposal,  and  would  have  dissuadea 
bim  from  going  then ;  and  desired  biro  to  pot 
it  off  till  another  time,  and  would  have  gone 
away.  But  he  would  not  hear  of  it ;  and  said, 
she  had  disappointed  him  before  \  and  that  he 
repented  he  had  let  her  go  away  before ;  but 
now  he  was  resolved  to  make  her  his  own,  be- 
fore she  went  away.  Mr.  Feilding  then  went 
for  the  priest,  and  locked  the  chamber-door 
afttv  hiipi  and  took  the  key  with  him,  ibr  fear 
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Mr*.  Wadflworth  shoald  g^  away;  and  or- 
dered Boucher  to  let  no  body  into  tbe  dining- 
room  till  hit  return.  Mr.  Feilding  returned  in 
a  little  time,  and  brought  a  priest  with  him,  in  a 
long  ml  li^wn  lined  with  blue,  and  a  lung 
beard,  and  a  fur  cap.  Mr.  Feilding  told  her 
that  this  was  the  holy  father  that  was  to  make 
them  one.  Mr.  Feilding  then  ordered  the  man 
to  lay  the  doth,  and  fetch  a  dish  of  pickles  to 
liupfier. — At  supper  Mrs.  Wads  worth  seemed 
tauti(»us  ;  and  tor  fear  the  priest  should  not  be 
in  orders,  said,  **  How  shall  I  know  that  this  is 
%  priest  in  orders  f"  Mr.  Feildiujj^  questioned 
hiiA. '  Then  the  priest  pulled  a  picture  out  of 
Ills  pocket,  about  the  bigness  of  a  crown -piece, 
luid  told  them  *'  that  none  but  priests  had  such 
pictures.**  And  that  she  might  still  be  further 
sati«fi«^,  she  desired  another  token. 

After  this,  Boucher,  and  the  rest  of  the  ser- 
vants, were  ordoed  down  stairs.  Then  the 
tiriest  calle«l  for  water,  salt,  and  roaemary,  to 
make  holy  water.  Boocher  brought  up  water 
and  salt,  but  could  get  no  roaemary.  Mr. 
Feilding  and  I  receifM  it  at  the  dining-room 
door.  Then  Mr.  Feilding  locked  the  door, 
and  took  the  key  in  the  inside.  Mr.  Fcikiing 
asked  Mrs.  Wadsworth,  whether  it  should  be 
done  in  the  bed-chamber,  or  dming-rooro  f 
Mrs.  Wadsworth  agreed  it  should  be  in  the 
bed-chamber.  There  were  none  present  but 
Mr.  Feildiiig,  Mrs.  Wadsworth,  the  priest, 
and  mvself.  The  priest  made  holy  water,  and 
Uessetl  it:  Then  he  srt  Mrs.  Wadsworth  at 
the  right  of  Mr.  Feilding ;  the  priest  stood  be- 
fore them,  and  read  the  ceremony  in  liatin,  as 
I  understood ;  and  Mrs.  Wadsworth  said, 
**  8he  was  not  yet  satisfied  he  was  a  priest.'* 
Then  be  laid  down  his  book,  took  from  under 
bb  sown  a  piece  of  silk  like  a  acarf,  that  was 
luarkod  with  a  cross  in  the  middle ;  and  said, 
none  but  priests  used  such  a  thing.  Then 
Blrs.  Wadsworth  was  well  satia6ed  he  was  a 
priest.  Says  Mr.  Feilding  to  her,  **  0o  you 
think,  mv  dear,  that  I  would  have  any  body  to 
do  this  Business,  but  the  holy  father  ?'*  Mrs 
Wadsworth  was  well  satisfied,  till  he  came  to 
that  part,  «*  Wilt  thou  have  this  woman  to  thy 
wedded  wife?"  She  desired  it  might  be  spoke 
in  English  by  him,  as  well  as  he  coqld.  He 
did  so.  He  asked  Mr.  Feilding,  <«  Whether 
lie  would  have  this  gentlewoman  to  be  bis 
wedded  wife?"  He  said,  "Yes, with  all  my 
lieart'*  He  asked  the  lady  then,  <*  Whether 
she  would  hare  this  gentleman  for  her  bus- 
band  ?"  She  said,  •«  Yes,*'  iainUy :  But  says 
BIr.  Feilding,  you  don't  speak  it  so  earnestly 
as  I  do:  you  roust  ;say,  «•  With  all  my  heart 
and  soul ;"  which  she  did.  Theu  the  priest 
blessed  the  ring,  and  gave  it  to  Mr.  FeikJiog, 
to  put  it  on  the  lady's  finger.  He  said  some- 
thing in  Latin ;  but  what  it  was  I  know  not 
Then  we  went  into  the  dining-room.  Boucher 
brought  up  wine ;  and  when  all  had  drank,  the 

friest  was  discharged.  BIrs.  Wadsworth  and 
went  into  the  bed-chamber,  and  I  put  her  to 
bed.  Mr.  Feilding  called  her  his  dear  wife, 
the  countess  of  Feilding ;  and  saidj  he  woidd 
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make  haste  and  fly  to  her  anna.  Afier  I  pot 
her  to  bed,  he  went  to  bed  to  her ;  and  ordered 
roe  to  come  into  the  room  to  see  tbem  in  bed : 
which  I  did.  I  rose  the  next  morning,  and 
came  to  Mr.  Fetldin^'a  room  where  B<mcher 
came  soon  aAer  to  light  a  fire :  Then  I  saw 
Blrs.  Wadsworth  in  naked  bed  with  Mr.  FeiM- 
ing.  Mrs.  Wadsworth  pot  on  her  ckiaths  as 
soon  as  she  could ;  and  a  backney  coach  was 
called  for  her,  and  she  went  away.  At  parting 
with  Mr.  FeiMing,  she  told  him,  she  did  not 
know  when  she  could  return ;  but  about  a  fort- 
night after,  she  came  again.  There  were 
fires  made  iu  both  rooms,  and  candles  lighted 
up;  clean  sheets  npon  the  bed,  and  every 
thing  prepared  for  her  lying  there.  BIra. 
Wadsworth  went  to  bed.  Mr.  Feildii«  did 
not  come  home  till  late  that  night.  1  saw 
them  that  night  in  bed,  and  went  into  the  room 
the  next  DHMiiing,  and  saw  them  iu  bed  again : 
She  rone,  and  went  away  as  before.  Mr.  Fetid  - 
iog  desired  ber  not  to  stay  so  long  as  she  bad 
done  before ;  for  if  she  did,  be  would  come  and 
fetch  her.  She  promised  him  she  would  return 
sooner.  Mr.  Feilding  kept  sending  of  letters 
to  her  between  times,  which  was  aboiit  fifteen  or 
sixteen  days,  till  she  came  to  bim  agaia.  He 
desired  her  to  come  to  bim,  and  be  would  be 
at  home  to  receire  her.  She  accordingly  came 
to  him,  after  lia?ing  giren  biro  notice  of  ber 
coming.  He  was  not  at  bonae  when  she  eaoie  ; 
but  she  went  to  supper  by  herself. — She  had 
tor  ber  supper  some  toasted  cheese,  a  pint  of 
wine,  and  a  bottle  of  oat  ale.  When  he  came 
home  to  her,  he  asked  her,  *'  Why  she  did  not 
send  for  something  better  for  supper?**  They 
went  to  bed  again  as  before ;  and  I  saw  them 
in  bed  together.  Mrs.  Wadsworth  qot  up  in 
the  morning ;  Mr.  Feildinfftreated  ber ;  and 
away  she  went  as  before,  xhcn  Mr.  Feildiuff 
kept  writing  to  her,  [which  Letters  are  inserted 
in  their  proper  places]  and  desireil  her  to  come 
to  bim  again,  as  being  the  last  night  she  shoidd 
lie  with  bim  at  his  lodgings ;  for  he  was  going 
to  leave  his  lodgings  for  altogether,  and  be 
with  her  grace  the  duchess  of  Clereland. 
Mrs.  Wadsworth  came ;  but  neither  Mr.  Feild  - 
ing  nor  Boucher  were  at  the  lodgings :  But 
she  had  not  been  there  long,  but  Boucher  came 
in,  and  said,  that  lie  had  brought  his  mastt^r^s 
night-gown  and  slippers  from  the  duchess  of 
CJerelaod's. 

CourueL  BIrs.  Villars,  you  say,  most  of  the 
serrice  was  in  a  language  you  did  not  under* 
stand  r 

Villan.  It  was,  my  lord — But  one  part  of  il 
was  in  English.  I  lieard  Blr.  Feildingsay,  *«  He 
would  take  this  lady  to  be  his  wedd^  wile.** 

OmnuL  Who  is  that  lidy  ? 

VtUars.  That  lady,  Mrs.  Wadsworth  ;  point- 
ing at  her  ;  (she  being  in  Court.) 

CounseL  What  did  you  bear  Mrs.  Wads- 
worth say  f 

ViUars.  I  heard  her  say,  "  That  she  took 
Mr.  Feildiiur  to  ber  wedded  husband." 

CcunuL  What  did  you  obsenre  else  that  was 
remarfcaUs?    - 
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Vilian.  I  saw  the  ceremony  of  the  nng 
performed.  I  saw  the  priest  bless  the  r\ng 
with  holy  water,  aiui  si^  himself  with  the 
sign  of  the  cross.  The  pnest  held  Mrs.  Wads- 
worth  by  the  lower  joint  of  the  finger,  and  put 
the  ring  on. 

'  *  Counsel.  What  is  Mrs.  Wads  worth's  christian 
BameP — Vilian,  Mary. 

CounuL  What  did  he  say  farther,  when  he 
said,  **  1  take  thee  to  be  my  wedded  wifeP" 

Villars.  He  named  no  name,  but "  I  take  this 
lady,  &c." The  priest  asked  him,  **  Whe- 
ther he  took  her  witn  all  his  heart  and  soul  ?" 
He  said,  <<  I  take  her  with  all  my  heart,  and 
soul,  and  blood,  and  erery  thing  else.*' 

QnttueL  What  time  was  this? 

Viliars.  It  was  Bartholomew- tide  was  twelre- 
month,  as  near  as  I  can  remembei  fo  the  time. 

Counsel.  Did  Mr.  Feilding  tell  you  he  had 
been  at  Waddon  f 

Villars,  Yes,  he  did ;  and  said,  that  he  had 
seen  the  ladjr  through  the  window,  whence  he 
fell  in  lore  with  her. 

Counsel,  Why  was  this  marriage  kept 
prirate? 

Villars,  Because  Mr.  Feilding  took  the  lady 
to  be  Mrs.  Delean. 

Justice  Pove/.  How  long  was  it  before  it 
was  discoTered  ? 

Villars,  It  was  not  discorered  till  the  hitter 
end  of  May  last,  or  the  beginning  of  June. 

Justice  Powel.  When  was  the  time  Mr. 
Feilding  was  married  ? 

Villars,  It  was  the  9th  of  Norember  was 
twelve-month. 

Counsel,  What  was  the  reason  why  the  mar* 
nage  was  carried  on  so  prirately  ? 

Villars,  The  reason  was,  because  Mrs.  De- 
leau  had  a  father  alive,  who  had  in  his  hands  a 
part  of  her  fortune ;  and  tor  fear  of  disobli^ng 
dim,  Mrs.  Wadsworth,  that  went  for  Mrs.  De- 
lean,  was  willing  it  should  be  kept  private. 

Counsel,  Can  you  tell  the  reason  of  its  being 
discovered? 

Villars,  Mrs.  Wadsworth  sent  to  Mr.  Feild- 
ing far  money. ^Then  Mr.  Feilding  found 

he  had  not  a  woman  of  that  fortune  which  he 
took  her  to  be.  When  Mr.  Feildioflr  did  find  it 
out,  he  took  Mrs.  Streights  into  a  closet,  at  the 
duchess  of  Cleveland's,  and  sent  for  me  there : 
Then  Mr.  Feilding  wanted  to  have  the  presents 
returned.  Mr.  Feilding  then  beat  me,  and 
asked  me  whether  that  was  a  fit  wife  for  him  ? 
And  then  took  a  thing  made  of  steel  at  one  end, 
and  a  hammer  at  the  other  end  ;  and  tokl  me, 
if  i  would  not  unsay  what  I  said  of  hiii  mar- 
rim  with  Wadsworth,  he  would  slit  my  nose 
off:  And  that  he  would  get  two  blacks ;  the 
one  should  hold  me  noon  his  back,  and  the 
other  should  break  my  bones. 

Just  Powel,  One  would  have  thought  yoo 
should  have  been  afraid  to  have  seen  Mr.  Feild- 
ing. 

villars.  My  lord,  it  was  not  till  then  found 
out. 

8ir  Ja,  Mountague.  My  lord,  I  think  she 
hath  clearly  profed  the  marriage;  and  that 


she  saw  them  three  times  in  bed  tojfether,  in 
the  space  of  six  weeks  after  the  marriage. 

Feilding.  Bv  what  name  did  Mrs.  Wads* 
worth  go  r^Fi/^n.  By  no  name  at  all. 

Feilding,  Did  I  ever  appear  with  her  in 
public? — Villars.  No, never. 

Feilding.  What  was  the  first  place  I  saw 
her  in? 

Villars.  The  first  place  you  saw  her,  was  at 
your  lodgings,  last  lord  mayor's  day  was 
twelvemonth. 

Feikling.  My  lord,  1  desire  it  may  be  asked 
her,  how  she  came  to  think  that  1  should  send 
such  mean  presents  as  she  hath  mentioned,  to  • 
lady  of  Mrs.  Deleau's  fortune  ?  They  were 
not  at  all  suitable  to  Mrs.  Deleau. 

Just  Pomel.  A v»  Mrs.  Villars,  what  say  yon 
to  that  ?  Mr.  Feuding  thinks  it  a  very  strange 
thinff,  that  he  shonki  send  such  trifies  to  a  lady 
of  Mrs.  Deleau's  ouaU^. 

Villars.  He  did  think,  at  that  time,  that  he 
made  his  addresses  to  Mrs.  Delcao ;  and  I  an 
sure  such  presents  were  sent ;  and  he  was 
really  married  to  her,  and  married  her  for  Mrs. 
Deleau. 

Just  Powel.  Mrs.  Fillers,  Mr.  FeUdmg  de- 
sires  this  question  should  be  asked  you ;  when 
was  the  first  time  you  acquainted  the  duchess 
of  Cleveland  with  this  matter  ? 

Villars.  I  will  tell  your  lordship.  Mrs. 
Feilding,  that  is  now,  told  me,  Mr.  Feilding 
beat  her  at  the  lodffe  at  Whitehall  (I  did  not 
see  the  beating)  and  said,  she  should  have  oc- 
casion to  bring  me  upon  my  oath,  to  prpve  that 
Mr.  Feilding  was  married  to  her  the  9th  of 
November.  I  went  with  Mrs.  Feilding  to  the 
duke  of  Grafton,  and  told  him,  I  was  sore  he 
was  married  the  9th  of  November  befi>re. 

Just.  Powel.  How  long  was  it  after  the  beat- 
ing, before  you  and  Mrs.  Feilding  went  to  the 
duke  of  Grafton  ? 

Villars.  It  was  about  three  weeks. 
^  Just.  Powel.  Are  you  sure  it  was  before  that 
time  that  there  was  any  parting  betwixt  Mr. 
Feilding  and  the  duchess  of  Cleveland. 

Villars.  Mrs.  Feikling  acquainted  me  with  it 
herself,  that  the  beating  was  before  the  difi^- 
ence  between  the  duchess  of  Cleveland  and  Mr. 
Feilding. 

Counsel,  Although  you  did  not  see  what 
passed  at  Whitehall ;  whether  was  this  bdbre 
the  difference  between  the  duchess  and  Blr. 
Feilding  ? 

Villars.  I  believe  it  was  about  a  fortnight  or 
three  weeks. 

Feilding,  How  came  it  to  pass  that  it  was 
not  discovered  till  now  of  late  ? 

Villars,  It  was  not  discovered  till  she  sent 
t6  Mr.  Feilding  for  money,  about  May,  after 
the  marriage. 

Just.  Powel.  Whjr  did  you  not  apply  your- 
self to  Mr.  Feilding  for  the  reward  ? 

Villars,  I  was  to  have  no  reward. 

Feilding,  Mrs.  Villars,  what  reward  did  the 
duchess  of  CleveUind  promise  you  ? 

Villars.  I  never  saw  the  duchess  of  Cleve- 
land ;  and  I  was  never  promised  any  reward.  * 
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Joit  P094.  W^p  yoa  DOl  to  bi?«  iiacl  » 
vtvard  6r  bdpiiif  Mr,  F^iUiBg  to  BIrs.  De- 

Fil^on.  Mrt.  Strai^uleftiodi  word  tlmy 
Wajogi>MIh«lnopiiw«rf 
Fakling. 

8ir£.  JUbiMO^H.  Mj  lord,  Mrs.  Vii^n 
bao  given  you  to  rail  an  aceoont  of  ewtrw  tfawg 
1  bavkopoMditbataO  that  wobaTotodoiiow, 
(a  to  snpport  Mra.  VtUfn's  e? idaaea ;  ami  la 
make  it  appear  to  your  lordabip,  that  abo  m 
i%bt  in  all  tbaio  particulara  that  ihe  teUa  y 00  of. 
And  tbo  bettor  to  maka  OBradvea  undantood, 
wa  will  go  on,  and  gi?a  your  lordjibip  an  ac- 
count how  thoM  tbipga  warn  carried  on  from 
time  to  time.  But  firm  wo  ahall  prove  to  your 
loidahip,  bow  thalaaer  Ifr.  Fetldiofr  waa  tbua 
married  to  Mrt.  Wadewortb,  be  did  actually 
marry  the  ducbem  of  Cleroland* 

Folding.  My  lord,  I  do  not  deny  my  mar« 
yiago  to  the  docnem  of  Cleveland. 

mr  Jo.  Hoam/a^.  Then,  my  lord,  wa  will 

Ct  trouble  you  with  any  proof  oiT  that  matter, 
t  |[o  on  with  making  out  the  circumataneea 
of  hia  marria^  with  Mra.  Wadsworth;  and 
WO  ahall  verify,  in  every  particular,  Mra. 
ViUara'a  evidence.  And  wni  we  ahall  prove, 
that  he  actually  took  a  copy  of  Mr.  Ddeau'a 
will.  For  that  call  Mr.  Searla.  (Who  waa 
Bworo.) 

8ir  /a.  MmuU^gM,  Mr.  Scarle«  gira  my 
lord  and  thejury  an  account  of  what  you  know 
of  Mr.  Feilding*a  coming  to  Dojrton'Commona, 
to  tee  the  will  of  Mr.  Dekau. 

SearU.  Mylord,lamaeerTanttoMr.Cottle, 
yroctor  to  the  Prerogative  office.  Mr.  Feild- 
ing  came  to  Doctora*  Commons  about  the  be- 
ginning of  Michaelmaa  term,  1705,  and  desired 
mo  to  search,  and  see  whether  Mr.  Dclean's 
pill  was  come  into  the  office,  or  no.  I  looked 
in  tlie  kalendar,  and  found  it  was  come  in ;  and 
apoke  to  the  deik,  in  whoee  posacasion  it  was, 
and  he  read  it  over  to  him ;  and  be  desired  a 
copy  of  it,  which  I  wrote  out  Mr.  Feilding 
came  in  three  daya  nftcr  for  it,  hut  it  waa  not 
4one.  I  denrsd  him  to  come  another  time ; 
wlucb  he  did.  and  had  it 

CouaisA  Who  did  he  basMak  it  of  f 

SearU,  He  bespoke  it  of  me,  and  bad  the 
oopy  of  me. 
.    6mn$4l.  When  waa  thb  P 

iemrU.  It  waa  about  the  beginning  of  Mi- 
chaelmas term. 

Sir  Jo.  MmtUofui.  The  next  thing  wo  s|iall 
proTO,  is,  that  Mr.  Feilding  waa  actually  at 
^addoo,  Mra.  Daleau's  houae:  Aud  we  ahall 
prove  that  even  by  Mra.  Deleau.  (Who  waa 
#WQrn.) 

Coumd.  Pray,  Bladam,  have  you  any  ao- 
^piaintauce  wiih  Mr.  Fielding  f 

Xkltuu,  None  at  all. 

Counsel,  Do  you  remember  ha  came  to  your 
bouie  in  the  country  ? 

DtUau,  He  did  about  Barthobmaw-tide 
was  tweUe- month. 

Cmvml,  When  ho  w^  there,  had  he  a  eight 


Ddmu.  No^  my  lord;  he  waa  ooi  in  the 
house,  but  in  toe  garden. 

Conaarl.  Do  you  know  Mra.  Villara .' 

DeUam*  I  do.  my  lord. 

CounnL  Did  she  ever  come  to  you  upon 
such  a  Boessage,  That  my  lady  diucbcaa  of 
Cleveland  and  Mr.  FeiJdiog  had  a  desire  to 
see  the  gardens  f 

J^ieaa.  She  did  so ;  and  it  waa  about  the 
saaoo  time  Mr.  Feilding  had  been  there,  or 
aome  little  time  after,  1  oelieve. 

CoutueL  DidyougolotheraceonBanstead 
downs? — Deieoii.  No,  mv  tord.  , 

CoumeL  Did  Airs.  Villan  use  to  cot  your 
hairr 

Deleau,  No,  my  lord — her  mistress  did. 

Cdmuei.  Waa  there  any  lettcn  brought  to 
your  houae  from  Mr.  FeaUhng  ? 

Dekau.  I  heard  there  waa. 

CcuneeL  Who  received  the  letter  from  Ma. 
Feikling.' 

De/MH.  Some  of  the  servants,  but  I  received 
none ;  but  some  of  the  servants  received  it.  I 
was  then  at  my  father's,  and  left  orders  that 
they  ahould  take  in  no  lettera  but  such  as  came 
from  my  relations,  which  would  come  by  them* 
aelves. 

CounuL  When  had  you  notice  of  Mr.  Feild- 
ing^s  being  at  your  house  ? 

Deleau.  My  own  butler  came  up,  and  ac* 
quainted  me  Mr,  Feilding  was  below.  He 
came  to  mv  houae  with  the  character  of  bm^ 
general  Villara.  I  did  not  see  him ;  but  here 
la  the  lady  that  saw  him  out  of  the  window ; 
who,  it  seems,  he  took  for  myself. 

(That  huly  awom.) 

CouhkL  My  ferd,  we  only  bring  thb  lady 
to  prove  what  the  first  witnesa  said,  That  Air. 
Feddiag  saw  Mra.  Deleau  through  a  window. 
-— — Bfadam,  Do  you  remember  Mr.  FeikliBg 
was  at  Waddon,  and  when  ? 

Lady.  He  was  there  abont  Bartholon»ew> 
tide  was  twelve-month.  I  did  see  bim  through 
a  window,  and  intbroied  my  cousin  of  it. 

Goanie/.  Then  call  Mr.  Boacbsr.  (Who 
waa  sworn.) 

Conase/.  Mr.  Boucher,  pray,  mve  my  Incd 
and  the  jury  an  account  of  all  you  Know  of  this 
matter. 

Boucher.  My  lord,  I  went  with  Mr.  Feild- 
ing  to  my  lord- mayor's  show  lasl  lord>mayor*a 
day  was  twelve-month.  He  went  in  bis  cha- 
riot to  Bir.  Feilding*s  a  Unen-draper^s  at  the 
Three  Legs  in  CheapsiOe.  I  looked  into  the 
balcony,  and  saw  Mrs.  VilUra  there. — ^My 
master  came  down  again,  and  went  to  sir  Baul 
Firebrass's ;  from  thence  1  was  ordered  to  go 
home,  and  meet  my  master  in  Bond  street; 
which  I  did.  He  asked  me  whether  any  body 
had  been  at  his  lodffio^  to  enquire  tor  him  ?  J 
said,  no,  and  went  home  again.  Then  I  found 
the  Isdy  and  Mrs.  Villsra  ai  Mr.  Feildtng'a 
lodgings.  Tliey  bad  been  there  but  «  little 
time,  but  Mr.  Feilding  came  in.  Mr.  Feilding 
compkmemed  tlie  Uov,  and  asked  her  if  she 
k>v^  singing  f,  Mra,'ilargaretta  waaaenifii^ 


iS41] 


for  Bigamjf* 


and  Bccommodated  tbis  lad  v  and  Mrs.  Villan 
with  two  8on(^.  Mr.  Feilding  treated  them 
^ith  a  bottle  of  wine  and  a  plumb  cake. — Mar- 
^reilawent  away ;  and  soonaf\er  Mrs.  Villara 
a6d  this  lady  went  away.  So,  says  Mrs.  Heath 
AAerwards  to  me,  Do  you  know  what  woman 
of  quality  that  is  in  the  coach?  This  Mrs. 
Beath  is  the  landlady  where  Mr.  Fieldhig 
lodged.  Mrs.  Villars  and  the  lady  went  away 
In  a  coach.  She  was  in  a  mournhig  dress,  and 
the  coach  was  a  mourning  coach. 

CounuL  What  time  was  this  ? 

Boucher,  It  was  my  lord -mayor's  day  was 
twelve-month,  on  the  29th  of  October. 

Ceumel.    Well,  go  on,  and  tell  what  you 
know  of  the  marriage. 

'  Boucher,  Not  long  afler  this,  my  master  or- 
dered me  to  be  at  home,  to  get  clean  sheets  for 
the  bed,  wax  candles,  and  sconces,  and  fires  in 
both  the  rooms :  He  told  me  some  ladies  would 
be  there  that  night ;  and  ordered  if  he  was  not 
at  home  when  they  came,  to  tell  them,  that 
hfc  would  be  there  presently.  Accordingly 
tliey  catne,  and  he  was  not  at  home ;  but  in  a 
littie  time  he  came  and  went  up  to  them. 
Some  time  after  that,  he  came  down  stairs  in 
great  haste,  and  said,  Boucher,  go  and  bespeak 
a  dish  of  pickles.  I  did  so  ;  and  brought  over 
^  cloth,  and  the  rest  of  the  things,  and  left 
IhtOk  in  the  window.  I  stayed  by  the  stairs 
|iU  be  came  back  in  a  hackney  coach,  With  a 
prieat  along  with  him  in  a  long  ^own,  and  long 
beard,  and  a  fur*cap ;  I  knew  him  to  belong  to 
the  emperor's  enTOV  ;  and  I  heard  Mr.  Feildinff 
eall  him  reverend  father.  Then  I  was  ordered 
to  set  the  table  and  glasses,  and  wine,  and 
things  of  that  kind,  upon  the  side-board.  I 
tvaited  at  table  all  the  while.  When  snpper 
was  over,  Mr.  Feilding  ordered  me  to  go  down 
ftnd  fetch  water,  salt,  and  rosemary,  I  went 
and  got  water  and  salt,  but  conid  get  no  rose- 
mary. Then  I  was  ordered  to  go  down,  and 
they  were  locked  in  about  three  quarters  of  an 
Lour:  He  then  called,  Boucher,  says  he,  Will 
you  fill  some  wine? — I  did  so,  and  perceived 
upon  the  thumb  of  this  lady,  upon  her  left  hand, 
a  plain  gold  ring,  which  before  snpper  she  had 
not.  When  this  was  over,  the  priest  went  away. 
Presently  after,  says  Mr.  Feilding,  take  the 
sheets  from  my  bed,  and  lay  them  on  the  other 
bed,  for  Mrs.  villars ;  and  see  that  none  lie 
there.  I  told  my  master  it  was  done.  Mrt. 
Villars,  in  the  mean  time,  put  the  lady  to  bed. 
When  I  came  down  to  tell  them  of  it,  I  saw  the 
lady's  clothes  upon  a  stool  in  the  chamber; 
and  Mrs.  Villars  folding  them  up,  and  laying 
them  in  another  room.  I  then  light  Mrs.  Vil- 
lars to  b€\J,  and  then  went  to  bed  myitelf.  In 
the  morning  I  was  called  to  make  a  fire ;  I 
then  perceived  Mr.  Feilding  and  this  lady  in 
1>ed  together.  The  fire  being  made,  I  was  or- 
dered to  get  a  hackpey  coach.  Mrs.  Villars 
dressed  tqe  lady  hastily,  and  she  was  carried 
away  in  the  hackney-coach.  About  a  fort- 
night after,  Mr.  Feilding  ordered  me  to  prepare 
the  lodgings  again.  This  lady  came  to  my 
■ulifar's  losings  that  night,  and  had  som^ing 
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for  snpper ;  my  master  ordered  mft  to  get 
ready  Mra.  Vilbrs's  bed:  I  did  so.  In  tha 
morning  was  called  down  to  make  a  fire,  whUA 
I  did :  the  eortains  being  open  neit  the  fite,  I 
perceived  them  in  bed  again.  I  was  Ordered 
to  get  a  hackney-coach,  which  I  did ;  and  thajr 
w«ut  away  again.  Tbis  was  about  the  25th  of 
November.  Soon  after  this,  I  onderstood  by 
some  of  the  dochess  of  Cleveland'^  bervantii 
that  Mr.  Feilding  was  married  to  my  lad^ 
dudieas.  At  the  same  time  Mr.  Feilding  or- 
dered me  to  go  to  Mrs.  Heath's  to  bring  h\» 
night  go^n,  ean  and  slippers  to  the  dncben 
of  Cleveland's  iiouse,  and  to  attrad  the  next 
morning,  with  clean  linen,  his  wig,  &o.  And 
about,  €ft  on  the  5th  of  December,  says  h^, 
Boucher,  get  my  lodgings  in  order  again,  for  I 
exfiect  Mts.  Villars  and  the  lady  to-be  there ; 
which  accordingly  1  did.  I  was  sent  from  th^ 
duchess  of  Cleveland's  with  his  night  goWn, 
cap  and  slippers.  Mrs.  Villars  and  the  Uiy 
came  accordingly  that  night,  and  had  a  boiled 
chicken  fbr  sapper.  Mr.  Feilding  and  the  lad/ 
lay  together  that  night ;  and  in  the  momingl 
saw  them  in  the  bed  top^ether ;  and  when  aha 
got  op,  she  went  again  in  a  hackney-obach. 
That  was  the  last  time  I  saw  the  lady  in  Mi^. 
Feilding'a  k>dging8. 

Coumel.  Were  yon  at  Bpsom  with  Hi*. 
Feilding? 

Boucher.  I  wis  there  with  him,  and  irent 
to  Waddon  with  him  to  Mn«  Daleau't.  Mr. 
Feilding  wtet  into  the  girdenn  and  walktti  in 
them. 

Feilding.  I  woilld  $A  yoo,  Boucher,  whe- 
ther the  priest  that  came  in  a  red  gown  lined 
with  blue,  whether  you  did  fciot  sometimet  see 
him  dine  at  the  dncnett  of  CI^T^and's  hoikse? 

Boucher.  I  did  see  him  therei  I  cannot  «iy 
often ;  but  once  I  am  snre  I  did. 

Just.  Poare/.  Was  it  not  that  priM  that  Was 
there  that  night  upon  which  Mr.  Feilding 
was  supposed  to  be  married  at  the  duchcM  « 
Cleveland's  P 

Boucher.  I  taw  him  there  once. 

Just.  TaueL  Wabit  before  or  Aft^  that  Htf^ 
posed  marriaffe? 

Boucher.  I  cannot  be  porftife  whdhtt  it 
was  before  or  after. 

Feilding.  Whote  lervant  are  you  at  this 
time? 

Boucher.  I  kih  now  co6k  to  tel.  W^*s  M- 
giment. 

Feilding.  Bow  caine  you  h^re  f 

Boucher,  My  master  desfared  me  to  go  lo  fta 
duke  of  Grafton's  house,  where  his  gvaod  tolil 
me  I  was  to  justify  the  truth  of  what  I  kne# 
of  Mr.  Feildiug's  marriage ;  that  is  all.  I  was 
sent  fbr  to  England  by  my  master. 

Feilding,  I  desire  to  know  Whether  he  did 
not  only  make  Mrs.  ViUsrs's  bed,  hut  He  With 
her  likewise  f 

Counsel.  Call  Hts.  Hariah.  (Who  was 
sworn.) 

Sir  is.  Mountague.  Hri.MsHin,  will  you 
give  my  lord  land  tbo  jury  an  account  oifwh4l 
you  know  of  Mrs:  tltt^n  r 
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Martim.  I  know  Mrs.  Villtn. 

CoumeL  What  do  you  know  of  her,  and  of 
any  body  else  coming  to  your  slater*!  house 
after  Mr.  Feildiug  f 

Martin,  The  next  day  after  tlie  lodging's 
were  taken,  Mrs.  VUlars  came  and  asked  for 
the  major-general,  and  continued  coming  al- 
most eTcry  day,  as  long  as  he  was  at  our  house. 

Counut  iVhat  time  did  Mr.  Feilding  come 
first  to  your  house  ? 

Martim,  It  was  the  beginning  of  October 
was  twelve-month. 

Counsel.  Did  you  erer  see  any  other  gentle- 
woman come  with  her  ? 

Martin.  My  lord,  on  my  lord- mayor's  day, 
at  night  I  saw  Mra.  Villara  come  in,  and  ano- 
ther gentlewoman  with  her. 

CiiunuL  Did  you  see  the  coach  they  came 
inP 

Martin.  There  are  others  that  saw  the 
nouming-  coach. 

Counsel.    What  time  was  thb  ? 

Martin.  It  was  my  lord- mayor's  day^  at 
night. 

CoumeU   Where  do  von  live  ? 

Martin.  At  Mrs.  Heath's,  my  sister's,  in 
P^l  Mall,  at  that  time. 

Counsel.  Did  Mrs.  Villars  and  the  lady  con- 
tinne  there  all  night  ? 

Martin.  No,  they  did  not. 

Counsel.  Was  there  any  body  came  in  after- 
wards? 

Martin.  I  did  not  see  any  body. 

Counsel.  How  long  did  they  continue  in  your 
sister's  lodgings  that  night  ? 

Martin.    1  cannot  tol. 

Counsel.  Did  you  see  them  there  again  f 

Martin.  The  second  time  was  about  No- 
vember. 

Counsel.  Who  came  then  f 

Martin.  I  did  not  see  them  oome  in :  but 
Mra.  Villars  came  into  the  parlour,  and  said, 
that  there  was  the  same  lady  that  had  been 
there  the  night  before. 

Counsel.  Did  they  stay  then  that  night  P 

Manin.  I  beliete  they  stayed  there  that 
ttghtP 

Counsel.  Did  yon  see  them  go  away  in  the 
■lomiDgP 

Martin.  I  did  not  see  them  in  the  morning. 

Counsel.  Did  yon  ever  see  any  body  conte  at 
theiq  whilst  they  were  there  in  an  eztraordi- 
narV  habit,  red  gown,  Stc.  P 

Martin.  There  was  a  tall  man  knocked  at 
the  door,  in  a  k>ng  gown,  blue  facing,  and  fur 
cap,  with  a  long  Mard.  He  was  conducted  to 
the  major-general's  up  stairs. 

Countel.  Do  you  remember  the  supper  that 
Bight  P 

Martin.  I  remember  a  dish  of  pickles. 

CounuL  How  long  did  the  gentleman  in  red 
ftay? 

Martin.  I  know  not ;  I  did  not  aee  him  go 
away  agahi. 

Counsel.  Do  you  remember  that  the  lady 
.  and  Mrs.  Villars,  with  a  gentleman  in  red,  and 
Mr.  Fcikling  were  together  P 


Martin.  I  remember  when  they  were  toge- 
ther Boucher  was  sent  down. 

CounseL  Do  you  remember  any  bed  got 
ready  P 

Atartin.  I  remember  that  orders  was  giroo 
to  his  servant  to  make  ready  a  bed,  and  to  put 
on  dean  sheets. 

Just.  Pomel.  Do  vou  believe  there  was  any 
marriage  that  nii;bt  f 

Martin.  I  do  not  know  any  thing  of  the 
marriasre. 

Counsel.  Then  call  Mrs.  Heath.  (Who  was 
swoni.) 

Sir  Ja.  Mountague.  Mrs.  Heath,  give  an  ac-. 
count  what  time  msjor-ffeoeral  Fielding  came 
to  take  lodgings  at  your  bouse. 

Heath.  About  the  beginning  of  October^last 
was  a  twelve -month. 

Counsel.  Do  you  remember  that  one  Mrs. 
Villars  came  to  see.bim  there  P 

Heath.  Yes,  frequently,  my  lord,  she  has 
been  in  my  partour,  and  told  me  there  fre- 
quently, that  she  came  from  a  lady  of  quality. 

Counsel.  Did  you  ever  see  thi:»  lady  P 

Heath.  I  nc^er  saw  her,  my  family  being 
retired  from  lodgers. 

Counsel.  What  discourse  did  you  hearfrona 
Boucher  P 

Heath.  He  said  that  a  woman  of  quality  was 
there,  and  that  she  came  there  two  or  three 
times  with  Mrs.  Villara, 

CounseL  What  time  did  you  hear  of  that 
lady's  being  there  first  ? 

Heath.  On  my  lord  mayor's  day ;  for  I 
dined  in  the  city,  and  when  1  came  home,  my 
fkmily  acquainted  me  with  it.  Mrs.  Villara 
came  down  to  me  one  night,  which  waa  the 
night  the  man  in  red  was  uiere,  but  I  did  not 
see  him. 

.    Sir  Ja.  Mountague.   Do  you  know  of  their 
staying  there  all  nit^ht  P 

Heath.  BIrs.  Villars  came  to  roe,  and  aaid 
that  her  lady  was  a  person  of  <|uality  worth 
80,0001.  she  shewed  me  a  little  picture,  which 
she  said  was  her  lady's  picture :  that  night  she 
!,  and  desired  t 


to  me,  and  desired  that  the  lady  and  she 
might  lie  in  a  room  up  two  pair  of  stairs ;  for 
they  had  stayed  late,  and  did  not  care  to  go 
home.  I  disputed  it ;  but  she  said  she  shomd 
have  no  trouble,  for  Boucher  should  make  the 
bed,  and  the  general's  sheets  should  serve 
them. 

Counsel.  Do  you  remember  at  any  time 
after  that,  that  Bir.  Feilding  came  to  you,  and 
railed  acfi^nst  Mrs.  Villars  P 

Heath.  He  did  come  to  my  house,  after  he 
had  discharged  my  lodgings,  and  be  told  me  that 
Mrs.  ViUars  was  a  very  bad  woman ;  and  that 
slie  imposed  a  woman  of  the  town  upon  him  for 
a  woman  of  quality. 

Counsel.  What  time  was  it  that  Mr.  Feild- 
ing told  you  so  P 

Heath.  It  was  two  or  three  months  ago,  but 
I  do  not  well  remember  the  time ;  says  he, 
'<  Damn  her,  I  do  not  know  bow  she  contrived 
it,  but  I  saw  her  at  a  woman  of  quality's  boose 
in  the  ooontry."    fie  said  this  at  that  time. 
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Caunul.  IM  m  bMt  il  ■srain  f 

MeatL  Mr.  F«ikilB|r  told  me,  ««  Thftt  tf  n. 
TilliiB  waft  a  biteh«  and  bad  inpoied  a  bate 
ivoipiii  iipoii  bioi  iadaaii  af  a  woouui  of  qua* 
lto7>  BeiaidJikewiw;  •«Tbat  hetbougbt 
hfmkm  the  Ifriy  look  ool  of  a  window  of  a  per- 
M  af  qaality  Vi  bouae  in  tbe  eouotry. 

JcHt,'  Jhnoti.  Mrs.  Huatb,  did  you  ever  bear 
or  bdiere  tbatthey  were  married  ? 

Ifea^A.  1  did  not  beliere  it  a  marriage,  but  a 
•oiiTertioo ;  beeanae  his  man  came  down  into 
tbe  parbor,  and  asked  for  salt  and  water  and 
rosemary;  wbich  ocoastooed  tbese  words, 
"  Lord,'*  said  I,  **  I  fancy  they  are  making  a 
convert  of  this  wooian  ;'*  beeanae  they  said  it 
was  a  priest  abore.  And  his  man  at  tnat  time 
said,  there  was  a  priest  above. 

Feilding.  Did  my  man,  at  that  time,  tell 
you  I  was  married  to  that  woman,  or  any  time 
elaef 

Heath.  Nothing,  my  lord :  nobody  told  me 
BIr.  Feildingwas  mamed  at  that  time. 

Caumel,  Then  call  Mrs.  MargaretU.  (Who 
>vaa  sworn.) 

Margaretta,  My  lord,  I  remember  that  Mr. 
Teilding  sent  for  me  to  his  lodgines  in  Pall 
Mall ;  I  was  sent  tor  in  the  evening,  but  I  can- 
not tell  how  long  it  was  before  he  was  married 
to  my  lady  duchess. 

Coumel,  What  company  was  there  in  the 
room  at  that  time  P 

Margaretta.    I  cannot  tell. 

Caumel.    What  were  the  songs  you  song  ? 

Margaretta.  I  sung  several  Italian  songs, 
and  one  English,  and  that  was  lanthe  Uie 
liOvely. 

Counsel,  Who  was  then  in  the  room  ? 

Margaretta,  Nobody  was  there  then,  as  I 
remember,  but  the  gentlewoman,  Mr.  Feilding, 
and  I. 

Coumel.  What  sort  of  woman  was  this  yen 
speskofP 

Margaretta,  She  was  in  mourning,  she  had  a 
velvet-scarf.  I  never  heard  her  speak,  ibr  be 
desired  roe  to  sing  that  sonjf ,  lantbe  the  Lovely ; 
for  he  said  he  ImuI  tbe  ong:inal  of  it,  and  had 
translated  it  out  of  Greek. 

Just.  PoweL  Were  you  then  more  than  once 
at  Mr.  Feilding'a  lodgmgs  ? 

Margaretta.  But  once ;  and  I  saw  no  more 
there  than  the  gentlewoman  that  sat  by  the 
'fire  with  her  back  towards  me.    But  I  did  not 
aee  her  face,  nor  hear  her  speak. 

Just.  Powel.  What  time  was  it? 

Margaretta.  I  cannot  tell  justly  tbe  time ; 
it  was  dirty  weather  and  dark :  I  believe  it 
'might  be  about  six  a  clock ;  but  am  not  sure. 

Teilding,  My  lord,  she  says  there  was  but 
one  woman  there :   Mrs.  Villars  was  not  there. 

Just.  FowtL  Name  the  persons  that  were 
there. 

Margaretta.  There  was  that  gentlewoman 
in  mourning,  whose  name  1  do  not  know,  Mr. 
Feilding,  and  myself;  there  was  nobody 
else  that  I  saw ;  and  nobody  could  be  there 
but  I  must  see  them,  ibr  1  was  mistress  of  all 
the  doors. 

VOL.  XIV. 


Just.  PoKeL  Did  Mr. Feildiiig  prtlend  it  was 
to  entertain  hia  wife  P 

Margaretta.  No;  lie  desired  me  to  come  to 
him,  and  left  a  direction  at  my  k>dffhigB,  and 
said  there  were  some  people  or  quality  there ; 
and  whipn  I  came  1  taw  none  but  the  lady  thai 
sat  by  the  fire. 

Coumel.  Then  caU  Mis.  nice.  (Wbowat 
sworn.) 

CoumeL  Mrs.  Price,  do  you  live  at  Mrs. 
Heath's  house  P— Price.  I  do. 

CoumeL  Oire  an  account  to  my  lord  of  the 
mourning  coach  coming  to  Mr.  Feilding'a 
lodgings  on  lord-mayors  day  was  twelve- 
month. 

Price.  I  saw  a  moiming  coach  come  to  Mr. 
Feilding'a  lodgings  at  Mrs.  Heath's  boose,,  but 
did  not  see  the  ladies  come  out  of  it ;  two 
ladies  were  Ugbted  into  Mr.  Feilding'a  loAjTr 
ings,  Mrs.  Villars  and  another ;  and  Mrs.  Vu* 
larsfolloweil  the  other  lady  up  stairs,  and  im- 
mediately Mrs.  Vilkuv  came  down,  and  aaked 
for  the  general ;  Boucher  in  the  mean  tim* 
came  in,  and  told  them  he  would  be  there 
presently.  Accordingly  he  came.  They  con- 
tinued some  time,  and  when  they  were  gone, 
the  coach  was  gone. 

Coumel.  Was  Mrs.  Margaretta  there  P 

Price.    I  did  not  see  her. 

Coumel.  Do  you  know  of  any  other  time  of 
their  cuming  there  P 

Price.  Some  time  after  my  lord-mayor'a 
day,  this  gentlewoman  and  Mrs.  Vilkuv  came 
again ;  at  tbe  same  time^rs.  Martin  toM  ma 
sbe^let  in  a  gentleman  in  Yed,  in  an  Armenian 
habit ;  biit  1  cannot  tell  what  he  caoM  then 
for ;  I  thmk  his  man  Boucher  said  he  waa  n 
priest 

Coumel.  Whilst  the  priest  was  there,  do  yon 
remember  Boucher's  coming  down  for  any  re- 
markable thing  P 

Price.  I  remember  Boucher  came  down,  bat 
do  not  remember  what  he  came  down  for. 

CoumeL  How  long  did  they  stay  the  aecond 
timeP 

Price.  They  staid  there  all  night;  there wei^ 
dean  sheets  put  on  the  bed,  and  lodgings  pre- 
pared for  the  lady  and  Mra.  Villars. 

CoumeL  Do  yon  know  Mra.  Villars  P 

Price.  IdidknowMiB.  Villanby  bereom- 
ing  to  Mr.  Feilding. 

Just.  PoaeL  Do  you  know  what  repntatM' 
Mrs.  Vilhurs  has  P 

iVfof.    I  do  not,  my  lord. 

Mrs.  Heath  called  again. 

Heath,  My  lord,  I  never  had  any  aeqnainl- 
ance  with  Mrs.  Villars,  no  more  than  by  her 
coming  to  the  major  general.  One  Mrs. 
Howani  came  with  her,  and  she  has  told  me 
that  she  was  a  woman  of  no  reputation,  and 
that  she  was  a  singer  too,  my  lorcl. 

CoumeL  Then  call  Thomas  Sone.  (Wlm 
was  sworn.) 

CouTuel.  What  do  you  know  of  Mr.  FeiM- 
iiijl['s  buying  a  ring  of  yon  P  Give  us-aa  aoaaunft 
ofit. 

4R 
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B0me.  f  kMwMr  FeSkimg,  kj  «fht ;  the  Pom 
k^Mi^fci  •  %M  ruif  «f  lie,  bm  f  casAOt  ttmem'  wAtr  Mr 
WibeifflM. 

CMraid.    How  l0Bf  M^t  jroo  tbinkilii? 

Jbiir.  f  Mirtc  it  any  KB  jnr  afo 


My 

PI 


Tri^  o/IUien  FnUm/^,  {}9t8 

hmiwmA 
mmd  Mr.  F< 

tbe  hall  cafrtWr,  Mr. 

sp  ilairit*  emmOJLt ;  whta 

vMODftain,  tW  frtkcr  ui  rr4 

u;  iHwlfr.FciUivMdchefalJMria 


Mr. 


OmtueL  Wm  then  aay  ftmy  ta  h  ? 

&MK.   Yta^lgrareda  poay  whtaheloofca    red  fo  awmy  tnfctkcr  ia  the 

dowD 


H 


in  tlie  aflcj  :   the  pbay'waa bj  hii dirae-    ftreNr 

Cmmk/.    WU  did  joo  ddhrcr  tWi  riar  to  ? 
Home,  1  aold  a  ooi  of  oijr  gtaa  to  Mr.  rcild- 


Coum$tL  What  tiaae  was  thti  ? 

Pony.    It  waa  ia  Nomnber,  the  bcfinaii^ 


Ommsel    Swear  Mr.  WiUuM.     (He 


.) 


(Ummei.    What  dojroo  kaow  of  Mr.  Pcild- 
h^§  ^jnf  •  ruf  or  Ifr. 
#fiaa  tbM  ray  iraa  boofbt.' 


Soat?  The  time 


'  Wdktm.  It  kaboatayearaadtwooMatha 
igo;  I  waa  by  wbea  tho  mitlemaB  flftre  di- 
lactioa  for  k ;  aad  1  aaw  biiB  write  d^a  Tibi 

'  Cmnuii.  Theafwearthercgiaterof  Docton* 
C^otBOMwa. 

The  JR£gi$t€r  of  Doolori  Coanaoni  awora. 

Coumd,   fNiew  the  Rogialer  tho  riaf. 

Regisiir,  My  lord,  thb  nag  waa  broafbt  by 
fliylady  docbcta'a  proctor  witli  the  lettora. 

The  ring  pfwliioady  aad  ahewo  to  Mr.  Sone 
Iha  foldaaMth,  who  depoaad.  That  that  waa  the 
ring  which  be  oiade  for  Mr.  Ptildiaff ;  aad  the 
poajr  tho  aaaie  which  Mr.  Poikliag  diraclad. 

Cauntii.  HowdoyoakaowittobotheaaaM 
Which  yoa  aold  to  Mr.  PciMiafrf 

tfaa#.  I  koow  it  to  be  tho  aame  by  any  mark 
aad  work. 

Mr*  CookCf  Proctor,  iwoni« 

Ccokt,  My  lord,  there  waa  a  ring  brought, 
It  la  the  eaoie  that  waa  exhibited  io  court,  and 
the  nog  waa  brought  ftrtt  of  all  bjr  the  lady, 
Mra.  reikling ;  it  waa  afterwarda  in  tho  cus- 
tody of  my  brother ;  my  brother  brought  it  to 
ne,  and  I  delirerrd  it  to  tho  Regtatcr,  aiid  be- 
liof a  it  to  be  tho  lauie  ring  by  the  pony,  lUi 

OmnnL  Now,  my  lord,  we  ihall  prove  Mr. 
Foilding**  comiog  to  count  GalUa'a  for  a  prieit. 

Coajtealioe  Poity  awora. 

OmnuL  Where  do  you  Uref 

Poixy.   1  am  a  servant  to  the  emperor's  en- 

CoumeL  Do  you  know  Mr.  Peilding  ? 

PoMMy,  1  know  general  FelMing  by  sight ; 
I  remember  one  night  he  came  and  asked  for 
the  father  in  red.  1  told  him  that  lie  was  not 
irtthin  ;  then  he  asked  for  count  Gallas's  al* 
moner  (meaninff  fbtlier  Vanderber,  hit  lord- 
ahip's  first  chopTain),  but  ho  happened  not  to 
he  within  neither.  1  told  him  that  father  Flo- 
ronne,  one  of  the  cliaphiins,  was  within.  Then, 
aaid  Mr.  FeiUling,  call  him  to  me ;  I  did  so. 
Upon  which  Mr.  Feilding  gave  me  half-a- 
orown.  Mr.  Florence  came  immediately  to 
Mr.  FeiMing. 

OmnteL  Waa  them  a  priest  at  that  tioM  in 
ltd,  that  had  a  kmg  beard  f 


ofH. 

Coaasrl.  Did  yoa  bear  what  Mr.  Peildiiy 
and  Mr.  Pforeace  did  dtaoourae  of.' 

Pazzy.  No,  aoth^g. 

C<mmteL  Thea  swear  Mr.  Floreace.  (Wha 
waa  sworn.) 

Ommd.  Crire  my  lord  aad  the  jary  aa  ae- 
cooat  of  wbatyon  fcaow  of  Mr.  Peildiag'aaoaB« 
lag  to  you. 

Florefue,  I  ha? e  ooea  Mr.  Peildiag. 

CounmL  Vooa  what  oeeaawa  had  yoa  iay 
diicouroe  with  aim  ? 

Florence.  It  was  oa  Friday  night,  post-aight, 
about  the  beginniaff  of  Norember,  Constanfiae 
Pbzzv  cama  under  my  chaniber-wiadow, 
called  to  roe  and  said,  If  ere  is  amjor  gvaeral 
Feilding,  bo  wanta  one  of  the  chapjaing,  ho  de- 
sires  to  speak  with  you.  1  went  to  him  imme- 
diately, and  intmduoed  him  into  the  hall.  Tba 
major  general  spoke  to  mo  in  Preach.  Sir, 
says  he,  I  oome  here  to  look  for  the  fiither  ia 
red ;  but  1  understaad  he  ia  not  at  home ;  yoa 
will  do  as  well,  be  pleased  to  goaloog  with  me. 
Ho  told  me  he  had  courted  a  younac  ^'y  for 
aome  time,  and  now  found  her  weU-dbpoaed, 
and  therefore  deaired  me  to  go  alonc^  with  hifla 
to  marry  them.  I  underatood  there  had.  been 
aome  treatment  between  him  and  the  dnchesa 
of  Cleveland,  and  therefore  1  asked  him,  whe- 
ther it  were  to  the  duchess  ?  He  did  not  inform 
me.  I  told  him  I  did  not  care  to  do  any  thing 
out  of  the  house ;  and  desired  him  to  lei  me 
ask  my  lord ;  says  he.  Give  my  service  to 
count  Uallas,  and  tell  him.  I  went  up  to  him, 
and  spoke  to  him,  and  told  him  the  bnaineaa 
Mr.  Feilding  came  about.  He  bid  me,  aaya 
be.  What  vou  do,  do  it  wisely.  When  I  came 
down  Mr.  FdlUing  was  gone  \  I  was  told  that 
the  ffeotleroan  in  red  came  in,  and  that  Mr. 
Fdldiog  and  he  were  t[one  away  together. 

CVttfue/.  Tliat  which  he  would  have  you  to 
do,  was  to  have  married  him  vrith  a  certaa 
lady,  was  it  not  T^^Florence,  It  was  so, 

Couiuel.  What  time  was  that  P 

Florence.  It  was  upon  Friday,  I  am  sure. 

Counsel,  Had  you  any  discourse  with  Mr. 
Peilding  after  this  P 

Flarrnce.  The  next  Sunday  after  this,  saya 
he,  I  ^ve  you  many  tlianks  for  the  last  favomr. 
1  knew  of  no  other  favour  I  did  him  but  tbia. 

Coun$el.  Then  call  Matthew  Paul.  (Who 
was  sworn.) 

Counsel.  Do  you  ^ire  my  lord  and  the  jury 
an  account  of  Mr.  Fcihling's  beatiag  a  gentle- 
woman ;  and  if  anv  marriage  was  claimed  at 
that  time  by  a  irentlewoman. 

PsmL  Air.  FeikUng  came  Io  WhitdioB-gilo 
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io  a  vbariot;  he  lit  out  of  it  There  was  a 
hackoey  coach  brou^^bt  two  women ;  one.  of 
Ibesf  women  grot  oat  of  the  coach,  and  came 
up  to  Mr.  Feilding :  Mr.  Feildinff  called  her 
*  Bitch;'  the  lady  called  him  *Rofue,*  and 
said.  She  was  bis  lawful  wife;  at  that  Mr. 
Feilding'having^  a  sticif,  he  punched  it  at  her ; 
it  happened  upon  her  mouth,  and  made  her 
teeth  bleed.  He  ordered  the  sentry  to  keep 
her  till  he  was  gone,  and  he  would  give  him  a 
crown.  She  said,  as  I  told  yon  before,  That 
she  was  his  hiwful  wife,  and  for  that  reason 
they  did  not  care  to  meddle  with  her. 

-  Omruel,    Sir,  do  you  know  what  time  this 
was? 

Paul,  1  cannot  justly  tell:  It  was,  as  near  as 
I  can  judge,  about  the  latter  end  of  Nay. 

Counsel.  Pray,  call  Mrs.  Feilding,  and  let 
the  witness  see  if  be  knows  the  woman  again 
that  he  saw  Mr.  Feilding  beat. 

Mrs.  Feilding  called  into  Court. 

Counsel,    Is  this  the  woman  you  saw  ? 

Paul,  This  is  the  woman,  my  lord,  1  really 
belieTe. 

CounseL  Then  swear  Mr.  Seymour.  (Who 
was  sworn.) 

Counsel,  Do  you  know  Mr.  Feilding  ? 

Seymour.  Yes,  Sir. 

Counsel,  Do  you  remember  his  beating  any 
woman  at  Whitehall -gate? 

Seymour,    Yes,  Sir. 

Counsel,   What  time  was  it  ? 

Seymour,  It  was  in  the  last  summer,  but  I 
aannot  be  pontive  to  the  time. 

Counsel,  Do  you  know  the  gentlewoman 
when  you  see  her  ? 

Seymour,  Yes,  I  do ;  that  is  the  ffentlewo- 
man,  [pointing  to  Mrs.  Fielding,]  I  am  sure 
of  it. 

Counsel,  What  did  she  say  to  Mr.  Feilding  ? 

S^fmour,  She  said  to  him,  You  are  a  rogue, 
1  an  your  lawful  wife. 

CouHuL  Then  swear  captain  £a|on.  (Who 
was  sworn.) 

CounseL  Captain,  do  you  know  any  thing  of 
Mr.  Feilding's  beating  a  woman  f 

^aton,  1  was  at  the  King's  Arms  tSTern, 
and  whilst  I  was  there,  the  drawer  came  to  roe, 
ai|d  told  me  there  was  two  women  would  speak 
with  me ;  this  woman  [pointing  at  Mrs.  Feild- 
ing] and  aaotlier,  whom  she  called  mother. 
She  told  me,  she  was  married  to  Mr.  Feilding 
befoi^  be  was  married  to  my  lady  duchess, 
an4  desired  roe  to  acquaint  my  k>rd  duke  of 
rioithumberhuid  with  it,  that  the  dncliess  of 
Clevelaad  might  know  of  it :  1  told  her  I  did 
not  denign  to  concern  myself  about  it.  She 
told  me  f he  had  been  much  abused  by  him. 

Counsel,   What  time  was  this  ? 

Moton,  It  WQfl  some  time  before  the  18th  of 
Aogost;  it  was  the  latter  end  of  June,  or  be- 
gibolbgof  July. 

* ' 'Counsel,    Was  it  before  the  difference  be- 
tween Mr.  Feilding  and  my  lady  duchess?  ' 
■    Eat^ih  It  was  before  that  thne. 

Cawuel.    $ow  w#sbidIfr9«Ki09  Mr.  FeiU- 


ing's  own  ietters,  where,  under  his  band,  took 
lordship  vfill  find  Jie  took  Mrs.  Wadsworto  £^ 
Madam  Deleau. 

[Divers  Letters  produced  in  Court] 

CounuL  Call  Mr.  Lilley.       (He  appears.) 
CounseJl.    Do  you  know  these  klteci  to  ha 
Mr.  Folding's  band-wri^iog  P 
Lilley.  lam  a  stranger  to  hb  hand. 

Bottcftcr  called. 

Counsel.   Csn  you  read  and  write  P 

Boucher^  Yes,  my  lord,  I  can. 

CounuL  Do  you  know  these  letters  to  ba 
Mr.  Feilding's  hand- writing  f 

Boucher.  This  is  his  hand,  I  beliete.  f 
have  seen  him  write  an  hundred  times ;  I  hare 
had  the  curiosity  to  obserre  his  hand,  and  this 
is  his  own  writing. 

CounseL  Then  swear  Frances  Beale.  (Who 
was  sworn.) 

CounseL  Do  tou  know  Mr.  Feilding's  hand* 
writing? — Beafe,  I  do,  my  lord. 

CounseL  Do  you  know  that  letter  to  be  his' 
hand  ? 

Beale,  I  have  seen  him  write  sereral  times, 
and  believe  it  to  be  his  hand. 

CounseL  Now,  my  lord,  we  will  bcff  the  ih- 
vour  to  read  these  letters ;  and  ftrit  of  all,  one 
directed 

«  To  the  Countess  of  Feilding. 

««  Sunday  Nighi. 
"  I  hope  my  dearest  wife  will  easily  Miefa 
that  nothmg  can  be  welcomer  to  roe  than  this 
assurance  of  her  health ;  but  as  I  received  hers 
but  this  day,  I  could  not  have  the  felidty  of 
seeing  her  to-morrow,  and  she  have  notice  of 
it ;  therefore,  if  she  tliinks  fit  on  Thursday 
neit  at  four  o'ck>ck,  I  will  see  her  at  Poggy's, 
and  there  endeaYOor  to  repair  this  tedious  ah* 
sence.    Eternally  your  own,  Fsildino.^ 

Another  Letter  proved  to  be  his  hand  by 
Boucher  and  Beak. 

«<  To  my  dearest  Wife,  the  Countess  of  Feilding. 

**  Fridm. 
"  I  had  returned  my  dear  wife's  favour  Jpng 
before  now,  but  my  lady  duchess's  sickness  M 
one  handi  and  more  than  ordinary  hosinesa  (oC 
which  I  will  five  my  dear  a  particuhur  acspunt) 
on  the  other  band,  has  not  given  me  a  nofnent 
of  time  to  write  to  my  love.  Puggy  brings 
you  the  set  of  knots  you  desired,  and  the  pat» 
tern  of  the  damask ;  or  if  my  desjrest  life  wants 
any  thiog  else,  she  may  with  pleasure  com* 
mand  it ;  for  I  am  never  so  well  pleased  as 
when  employed  by  my  dearest  ,wife,  and  mnst 
be  ever  her  affiKtionalP  husband  till  death,. 

«•  Fbilddw.'* 

Another  Letter  proved  by  Boucher  and  Beale. 

«*  Nov.  sr,  1T05. 
<<  The  hwt  letter  I  had  from  my  dearest  wifii 
has  mortified  me  much,  finding,  that  nolwitb- 
st4odiog  all  my  kindnssses,  she  taxes  nse  witk 
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1 


IS51] 


5  ANNE. 


Trial  oflUbeH  FeOding, 


[ISSt 


witnmf  tttrorintbeliaitliilMcd;  tad  beg 
my  dcAretl  to  give  mm  Mme  waramg  bdbre 
•he  taxn  me  of  unkimioett.  Poggy  tetti  no 
that  iDjf  ditr  dengns  to  come  to  town  Hhboitow, 
which  1  hope  she  will  put  off  till  another  day, 
hcpauae  I  am  obliged  to  be  at  her  gnuse^t  to- 
nofTDw  aH  the  afternooB,  hod  till  late  at  night ; 
bnt  any  pther  day  aiy  dear  ahall  find  she  it  al- 
waya  wcjioonie  to  the  anna  of  trim  who  lotca 
her  more  than  life  itielf ;  and  I  shall  never  fail 
of  ffiTing  her  fireah  nrooft  that  I  am  her  loving 
and  affectionate  huaband,  Feildhio." 

Jutt.  Powel.  It  ii  plain  it  is  his  hand  ;  and 
liiat  he  wrote  to  one  whom  he  terma  his  wife. 

CoutueL  IXi  v«>u  know  theM  letters  to  be 
writ  b V  Mr.  Feildiuir*  and  aent  to  his  wife  P 

VUlari.    I  have  seen  them  before,  and  I  be- 

Seve  them  to  be  Mr.  Feilding^  hand.  I  saw 
Ir.  Feilding  write  them,  as  well  as  I  can  see 
by  my  eves ;  and  when  he  had  writ  them,  he 
detireretithem  into  my  hands,  and  ordered  me 
if>  deliver  them  to  his  dear  wife. 

CounuL  Whst  does  he  mean  by  Pnggy  in 
bis  letters  ?  Who  is  Puggy  ? 

ViUars,    He  used  to  aSX  me  Puggy. 

Countel,  My  kin),  we  have  done  for  the 
l^reaent  (having  proved  clearly  his  marriage 
with  thid  woman^,  without  Mr.  Feilding  denies 
his  marriage  to  tlie  duchess  of  Cleveland. 

Feilding.  My  lord,  1  own  my  marriage  with 
the  duchess  of  Cle^elnnd. 

Just.  Powel.  Mr.  Feilding,  you  have  heard 
flrom  the  evidence  that  hath  been  giren  against 
you,  that  you  were  married  to  another  woman 
before  you  were  married  to  the  duchcaa  of 
CleveUnd :  and  now  is  the  time  to  make  ^our 
defence. 

Feilditig.  All  the  evidence  against  me  oon- 
aisla  in  what  Mrs.  Villars  hath  aaid  :  ahe  is  the 
only  evideoce  that  aweara  poaitively  to  this 
fact ;  the  rest  are  very  inconsistent  with  tliem- 
aalves.  1  beg  of  your  lordship,  in  a  case  so 
nkx  as  this  is,  where  my  honour  and  reputa- 
tjon,  and  every  thing  tliat  is  dear  lies  at  stake, 
that  the  evidence  in  this  cause  may  be  clear 
and  poaiti^.  Mrs.  Villars,  my  lord,  bath  for- 
Mvom  henelf ;  1.  In  that  she  swears  she  cut 
Mrs.  J>eleau*s  hair :  Mrs.  Deleau  takes  notice, 
that  ahe  never  cut  it.  And  as  to  her  reputa- 
tioo,  it  is  so  bad,  that  when  our  witnesses  are 
heard,  I  hope  your  kmlsbip  will  see  little  rea- 
aon  to  believe  any  thing  she  aays  to  be  true. 
My  lord,  we  will  prove,  that  dbe  hath  been  in 
custody  of  s  master  of  Bridewell ;  that  there 
ahe  hath  received  the  eorrectbn  of  the  house ; 
thereibre  I  think  she  is  not  tit  to  appear  as  evi- 
dence in  this  court  She  swears,  that  the 
ainging-woroan  waa  at  the  mairiage;  but  it 
appears  she  waa  not,  for  the  singing-woman 
contradicts  it.  And  aa  to  this  Mrs.  Wadaworth, 
who  they  set  up,  she  was  married  to  another 
l^an,  one  Bradby. 

Just.  PoweL  I  most  deal  niainly  with  yon, 
Mr.  Feilding,  from  the  proof :  I  cannot  apeak 
jiiff  Mrs.  Vniara's  credit,  for  she  is  an  ill  woman, 
p»  doubt,  from  her  own  aridancei  in  thai  aba 


pot  a  falae  woman  upon  yoa :  hut  ber  evldenet 
la  ireft  aapparlad  by  ciro— tanoea  of  time  taut 
pfaMo;  aM  all  oTtiaaipM^ognito  bid  fair Ibr 
a  proofs  that  Tov  weramnMlathia  woMaa; 
Yon  nrny  oafi  what  viUaHaa  yoa  pleaan  In' 
Mrs.  Villara's  rapulaim,  nd  tbay  nay  he 
heard.  No  woman  of  p^olalMB  wn  hnng  % 
mean  woman  to  a  man, hMland of  aMnoli  of 
quality.  I  think  yon  aay,  Mia.  WMewartlj 
waa  married  to  another  man  at  the  aane  Iteo  r 
indeed  that  will  be  lo  the  porpsas,  if  yoa  eanr 
make  it  out. 

Feildimg,  My  lord,  1  can.  8ba  waa  tttlw 
ricd  to  another  husband,  one  Bradby.  OhH 
Elizabeth  Baasat    (Who  was  sworn.)  '  ' 

Just  PcmeL  Do  you  call  thb  woman  la  bo 
witness  to  the  marriage  P 

Feilding.  My  lord,  I  do. 

Just  Fomel.  Do  you  know  Mra.  Wada- 
worth  ? 

Bastei.  My  kird,  I  do  not  know  her  from 
another  woman ;  but  there  was  a  certain 
woinan,  two  or  three  months  sgo,  came  to  tako 
a  name  nut  of  tlie  re}vister>lNHik. 

CuuHul,  What  register  do  you  speak  of?     * 

Buuet,  The  Rcfrister  of  Mamasea  in  the 
Fleet. 

Omnul  Who  keepa  that  book  ? 

Basset,  I  keep  it  at  present:  My  father-in- 
hiw  is  the  keeper  of  them ;  but  he  is  side,  and 
therefttre  be  lefi  them  in  my  charge. 

Counsel.  Where  is  your  latlier  ? 

Basset.  He  is  not  able  to  appear. 

Counsel.  Do  you  keep  them  in  your  custody  ? 

Basset.  Yes,  1  do. 

Counsel,  Does  nolmly  else  come  at  them  bnt 
yourself? 

Basset.  No,  not  this  tirplre  month;  since 
thev  have  been  in  my  keeping. 

Counsel.  Who  then  makes  the  entries  ? 

Basset.  These  were  my  father^s  books  when 
he  was  in  health. 

Counsel,  What  can  yon  say  of  this  woman  f 

Basset.  I  do  not  know  her.  But  some  time 
affo  tliore  was  a  woman  came  to  my  honse : 
She  told  me  she  wanted  to  speak  with  Mr. 
Basset.  I  told  her  she  could  not  speak  with 
him.  She  pressed  to  speak  with  him:  But 
when  1  told  her  he  was  ill,  and  could  not  be 
spoken  with ;  says  she  to  me,  here  is  a  mar- 
nage  in  your  book  of  one  Lilly  Bradby  and 
Mary  Wadswurth .  Says  she  to  roe,  if  yon  «rill 
put  It  out  of  your  book,  1  will  give  yon  a  piece 
of  money. 

Counsel,  Is  this  the  vroman  that  made  ymi 
this  offer  .^ 

Btuset.  I  will  not  swear  to  the  woman:  I 
never  saw  her  but  that  one  time,  my  hard,  I  ana 
not  poaitive  in  the  matter ;  but  I  believe  it  ia. 

The  Certificate  of  the  Marriage  raad. — 
««  Lilly  Bradby  married  to  Mary  Wad^wortb, 
the  S8th  of  October,  1703.  The  man  of  St 
James's,  the  woman  of  St  Maigaret'a,  WeaU 
minster." 

Just.  PomeL  Who  uaed  to  write  down  lh« 
OertiAcaleainthaBegMlerbookf     • 


Emif,  flif«nl  people,  ny  Ion!,  we  hited  to 
ioit. 

rilio  plooe  of  the  Regiiter  shown   Mn. 
) 


BlMPt  IM  yoo^on^  looked  opoo 
Ml  plaoe  DOW  eiTen  as  endence? 

t -tkmmi.  Wbdse  htiid  is  tb«t?  (Pbinttiisr to 
ttoOsUHtote.) 

Amr.  Itismr  firther-in-law's:  He  that 
woe  eMc  of  the  Fleet 

'  €€kmei,  Ts  the  whole  leaf  of  his  hand  writ- 
htgf^Bauet  I  cannot  tell. 

just  Pomel.  Can  yon  read  writing f 

Batrnt.  Yes,  my  lord. 

(The  Certificate  Tiewed  by  the  Court,  and 
proved  to  be  a  different  hand  from  the  rest.) 

CtmmeL  There  are  hands  varioos  in  this 

hOCK. 

Basset.  My  husband's  brother  used  to  make 
entries  sometimes. 

Sir  Ja»  Mountague.  Does  your  husband's 
brother  use  only  to  make  entries  at  the  latter 
end  of  the  book  P — Basset,  I  do  not  know. 

Counsel,  Do  you  know  when  the  entry  was 
made? 

Basset.  I  do  not  know  when  the  entry  was 
Bade. 

Counsel,  Do  you  remember  that  there  were 
any  gentlemen  with  vou  to  examine  the  book  ? 

Bbtset.  Yes,  Sir,  there  were. 

Counsel,  Did  you  shew  them  this  very  book  ? 

Basset,  I  did  not ;  beeaune  Mrs.  Wadsworth 
said  there  would  be  some  troub'e  about  it 

Couniel,  Hare  you  several  registers  at  the 
same  time  ? 

Basset,  Yes,  there  are  several  ministers,  and 
theretbre  entries  are  made  in  several  books. 

Counsel.  Why  were  yon  so  friendly  to  Mrs. 
Wadsworth;  when  the  gentlemen  came  to 
examine  the  book  for  this  register,  and  you 
shewed  them  other  books  instead  of  this  ? 

Basset,  1  did  not  shew  them  that,  because 
Mrs.  Wadsworth  desired  me. 

CounseL  What  did  Mrs.  Wadsworth  give 
yooP 

Basset.  She  sfave  me  nothing.  J  will  not 
say  it  was  Mrs.  Wadsworth. 

CounseL  Do  you  remember  you  shewed  any 
books  to  these  gentlemen,  where  there  were 
marriages  registered  in  1708  P 

Basset,  The  book  is  at  home  in  my  house. 

CounseL  Do  you  keep  two  books  for  the  re- 
gister of  marriages,  for  one  and  the  same  year 
mod  thne  P 

Basset.  There,  are  several  books ;  and  we 
enter  sometimes  in  one,  and  sometimes  in  ano- 
ther; by  reason  that  there  are  several  minis- 
ters, and  each  hath  hb  particalar  book. 
-  ComnieL  Did  the  gentleman  ask  you  at  that 
time,  whether  there  were  more  boobs  of  mar- 
riages P — Ba$set.  I  do  not  remember. 

CosinieL  How  many  books  have  yon  of  that 
ymie  f^Bamt.  But  two. 

Counsel.    Did  yon  shew  them  any  Ibbe 
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books?  That  is,  did  yon  sbew  tbem  •  iilw 
register  of  marriages  for  a  true  oneP 
Basset.  1  know  nothing  of  that. 

Feiiding.  Call  Mrs.  Drinkwater.  (Wbo  wm 
sworn.) 

Just  Poa^L  Do  Ton  know  Mrs.  Villarrf   • 
Drinktpoier.    J  nave  known  her  above  • 
year. 

Just  PoweL  What  is  her  character  and  re« 
putation  P 

Drinkwater.  I  know  nothing  of  that. — ^Bnt 
I  know  so  far  of  her,  that  she  said  ^e  waa 
married  to  colonel  FeiMing  oti  the  5th  of  Nt- 
vember :  She  aocordingly  gave  it  out,  that  she 
was  with  child  by  him.  And  that  she  toM  me* 
that  the  duchess  of  Cleveland  proffered  to  give 
her  400/.  and  100/.  a  year  for  fifUen  years,  if 
she  would  prove  the  marriage  with  Mr.  FeUd- 
ing:  But  that  she  wonid  do  more  for  Mr. 
Feiiding  for  40/.  than  she  woold  for  dioducbeM 
of  Cleveland  for  a  much  greater  smn.  *  JkoA 
said,  it  was  pmvly  want  that  made  her  ooaiply 
with  my  hidy  duchess's  desire.  I  have  real 
all  the  letters  between  Mrs.  Villars  and  tba 
colonel ;  and  I  never  heard  of  any  marriaga 
between  Mrs.  Bradby  and  Mr.  FeUding,  Init 
between  Mr.  Feiiding  and  Mrs.  Villars. 

CounseL  When  was  this  discourse  between 
you  and  Mrs.  Villars  P 

Drinkwater.  I  cannot  tell  exactly  the  day ; 
but  the  time  they  were  married  was  the  6tb  of 
November  was  twelvemonth,  as  she  said. 

Sir  Ja,  Mountague.  You  pretend  to  say,  sba 
said,  that  if  Mr.  Feiiding  gave  her  40f.  sba 
would  do  more  for  him,  than  she  would  do  for 
a  greater  sum  from  my  lady  duchess.  How 
long  was  this  ago  when  she  said  this  P 

Drinkspater.  It  was  about  three  months,  or 
better. 

CounseL  Where  was  this  discourse,  fttttft 

Drinkwater.  It  was  at  her  loc^nga,  when 
she  lodged  at  the  back-side  of  Red  Lion  SqoaM^ 
at  a  widow  gentlewoman's  honse. 

CounseL  flow  came  you  to  be  tbera  when 
thin  discourse  was  P 

Drinkwater.  She,  some  time  befbre,  gave 
me  an  invitation  to  her  lodgings ;  and  I  went 
to  give  her  a  visit,  and  then  this  discourse  hap* 
pened.        

Counsel,  Who  was  by  then  P 

Drinkwater.  None  but  I  and  she.  Shenid, 
it  was  want  and  neoessity  that  made  her  act 
after  this  manner. 

-     Feiiding.  '  Did  she  not  send  for  yon,  to 
tell  you  she  was  going  to  forswear  herself?    * 

Driukssaier.  She  talked  of  it  first 

CounseL  When  did  yon  tdl  the  cokmel  of  itf 

Drinkwater.  I  do  not  know  juotfy  the  time. 

CounseL  How  kmtf  have  yon  benn  aoqnabit- 
ed  with  cokmel  FeiMing  ? 

Driukwuter.  Not  bal  sinee  tbb  tfamg  bap* 
peoed.  I  never  bad  any  ftirther  eotfrmalteii 
with  him,  than  to  aOealr  m  ber  behalf  to  hini. 
Bnt  I  have  this  further  to  say,  that  an  ontjaa^ 
ish  man  came  to  me.aboatafortni^t*s  dis- 
tance, and  said,  if  I  obold  do  any  tbi^g  on  the 
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Ikth^lf  oTOm  ^acbmofCtefelaiMl,  H  woM  ht 

Coumei.  Whtn  do  you  0t«  y^imeu  f 

DrtnlnMif fr.  I  Jif  e  lo  the  same  house  where 
Mrs.  VSIbrs  lodged :  1  mm  a  serfant  to  ooe 
captain  Howard:  my  master  is  now  in  the 
•enrice. 

Omn$el.  Who  Utesift  the  family  ? 

Drinkmater.  We  have  none  but  a  footman 
and  my  master. 

Fielding.  Call  Mrs.  English.  (Who  was 
sworn.) 

Jost.  Ppwc/.  What  have  you  to  say  ? 

Smglitk.  My  lord,  1  went  down  to  Mrs.  Vil- 
lan*s  wdging,  the  morrow  after  lasl  Valentine's 
day,  for  some  money ;  for  I  washed  for  her. 
Says  she,  1  have  none  at  present.  fcUietold 
me,  she  would  send  her  spouse  for  some.  A 
gnntleman  came  in  and  said,  1  have  none  for 
yott :  says  he,  my  master  says,  if  a  crown  will 
do,  he  win  aeiul  it  you  out  of  charity ;  hut  he 
cannol  eapply  your  extravagances.  On  the 
fifth  of  November  ^she  said^  she  was  married  to 
Mr.  Feilding ;  and  she  said,  she  would  have 
ipcney  from  Mr.  Feilding,  or  she  wouU  send 
soul  10  the  dnviL 


FeUding,  Call  Mrs.  Fletcher.  fWho  was 
sworn.)  Give  mv  lord  an  account  of  what  you 
know  of  Mrs.  Viuars. 

FieUhgr.  All  I  know  of  her  and  Mrs.  firadhy 
is,  Mrs.  Villars  lived  with  me  a  twelvemonth. 
8he  told  me  she  had  had  two  hastards ;  one  by 
my  lord  Torrington,  the  other  by  my  hird 
aismfofd. 

4nst.  Pamd.  How  king  was  this  ago,  that 
she  was  at  your  bouse  for  a  twelvemonth  ? 

FUUker.  It  was  about  four  years  ago.  8he 
confessed  she  had  two  bastard  children;  and 
that  she  had  been  in  Bridewell.  1  have  no- 
thing more  than  from  her  own  tongue,  that  she 
was  a  very  infamous  woman. 

Sir  Jo.  MomUeifut.  Mistress,  how  long  have 
jott  been  acquainted  with  Mrs.  Yillars  f 

FUuker,  She  was  recommended  to  me  by 
die  in  thn  court,  and  by  her  good  behaviour. 

Sir  tXs.  Alnmfs^ue.  Would  you  have  a  cor^ 
lesBQiidenct  with  n  woman  that  had  two  bas- 
tards P  Pray  what  is  your  way  of  living  in  the 
world  ? 

Fieicker.  My  husband  is  a  bpiktn  mercer ; 
lie  aUowsme  sol.  a  year. 

CaumeL  What  vocation  are  yon  off 

FUicktr.  I  drive  little  trade,  but  ivork  plain- 
wofk. 

Sir  Ja,  Afbwi<«fnc  You  are  »oqnaintfd 
with  Mr.  Feilding ;  are  you  notf 

FieUker.  I  know  him. 

CopmeL  How  touff  have  you  known  kirn  f 

FleicJUr.  About  thrpe  or  four  veara. 

CountiL  Ynu  wottU  nolacrupie  til  0mist  Mr. 
Foikling,  if  he  waoteda  foir  lady.  Look  upon 
that  letter^  and  sea  irknther  it  he  your  hand- 
4rriting,.ornn? 

[Tden  a  LMir  wis  dieyn  bfr.} 


Ux.  Imgfard.  U  you  deny  h,  we  will 
prove  it 

FUuker.  It  b  my  hand- writing. 

Just.  Pomci.  Mistress,  you  can  say  no  more 
of  it  ?-^FUtcker,  No,  my  lord. 

FeiUimg.  CaU  Mrs.  Gaidinnr.  (Who  was 
sworn.) 

Just.  Pomei.  What  have  yon  lo  eay  f 

Gmrdmer.  My  k^d,  Mfs.  Villurs  kMlged  in 
my  house ;  and  she  came  one  morning—*—   • 

Connif/.  Whenwaaitr 

Gardiner.  It  was  the  6th  of  November  lasl 
wa^  twelvemonth;  she  came  in  then,  aiid 
had  been  abrirad  aU  ni^t.  She  toU  me,  sb« 
was  married  to  cokmel  Feikling.  She  gave  a 
pair  of  gloves  to  me,  and  tp  this  gsntlewonian ; 
and  likewise  gsve  fovoun  and  garters  in  the 
house.  Bat  she  desired  me  to  keep  it  seci«t. 
Mrs.  BradbjT,  about  a  fortnight  or  three  weekd 
before.  Chnstmss,  came  into  Mrs.  Vilkum's 
knlging,  and  happened  to  fall  down  as  if  aha 
had  been  in  a  swoon ;  and  within  a  fow  days 
she  fell  in  labour. 

Just  PomeL  \Vasitaboy,or  agiri,sbnwa8 
deUrered  with? 

Gurduier.  I  was  not  ther^  Itwasnoiat 
my  house,  but  at  new  lodgings. 

Just  Pvmtl.  Where  was  it  she  was  brouffhl 
tobndf 

FeUding.  W*e  can  bring  eridence  of  that,  nqf 
kml. 

Jtt#.  PoKel.  Woman,  how  can  too  swear, 
that  she  was  brought  to  bed  bsfore  Christmas  ? 

Gmrdimer.  I  may  say  it,  my  lord,  because 
here  is  one,  I  believe,  that  wilT  swear  it  B|n. 
Villars  herself  tohl  me  so ;  and  the  nudwifo 
said  ^  delivered  her,  for  which  Mra.  BiMlbT 
gave  her  a  guinea.  The  next  day  after  her  fiJ| 
■he  was  very  ill,  and  oontinned  so  till  she  was 
brought  lo  bed. 

Just  Pamel.  Was  she  big  r 

Gwdiner.  She  was pastnreeding ;  shewai 
▼cry  big. 

Mrs.  Drinkmater  called  again. 

Just.  Powei.  What  can  you  say  about  Mnt, 
Bradbjr's  Udiour  F 

Drinkmater.  My  lord,  Mrs.  Villars  and  I 
were  at  Mrs.  Bradby's  labour. 

Counul.  When  was  this  P 

Drinkmater.  To  the  best  of  my  remem- 
brance, it  waa  about  a  fortnight  before  ChrisU 
mas ;  but  she  did  not  fook  bsfore  February.  I 
do  not  know,  but  the  foil  she  bad  in  Mra.  Vil- 
bus's  house  might  be  the  occasion  of  her  com- 
ing before  her  ume. 

Just  PomeL  Was  she  delivered  of  a  Uvf 
or  dead  child? 

Drinkm,    I  do  not  remember  that,  my  kinL 

Omneel.  Wss  it  a  boy  or  a  girl  f 

Drinkmater.  I  know  not  that  neither. 

Just.  PmmeL  I  thought  verily,  that  if  yftm 
were  at  her  labour,  tL#t  you  could  tell  wii^ 
ther  she  had  a  chiU  or  no  child  ?    . 
.  DrtfUnMler.  There  were  otbesa  that  werf  at 

ber  labour,  can  justify  that  th«  midwifo  miA 

1-  ft.  J      i.*i_ft  • 

akaliailaduUU  '\ 

t 


ISBT] 


for  "Bigamy 


?on  know  triiat  beomf  of 
„ 

Drinkratrr.  Tothe  bertofm;  kD6w1«Ige, 
I  think  it  died  M  umh  m  it  i*m  bora. 

Cciitucl.  JiHt  now  yon  raid,  jon  did  not 
know  nbetber  it  wia  ilive  nr  no  F 

IMnihsdrrr.  Here  ii  madtm  Luet  will  joi- 
tifyit. 

JUra.  Vtlkn  called  pigain. 

Juit.  Powef.   Hn.  nilua,  do  you  knov  abr 
«u  with  child  P 
'    Fiilari.  I  know  that  she  miicirricd. 

Ctmntel.  WhatlinKwaaitf 

Villan.  After  ChriBtmu. 

Fcitding.  Call  the  Keeper  of  the  Hooie  of 
Correction.     p*ho  was  aworn.) 

iatt.Ptmtl.  What  can  yoQ  Say  ? 

Keepa-.  All  that  I  knuw  of  Mn.  Tlllara,  ii, 
Hai  abe  waa  a  prisoner  in  the  booae  where  1 
lire. 

JiMt  Powe/.  Where  ia  ihatF 

Kuptr.  In  WeetmiDater.  I  remember  thia 
peraoD  waa  in  my  ciutody  abore  fire  yeara 
■go. 

JuaL  PoKtl.    Had  ihe  the  correction  of  the 


FtUtUmg.     Call  Hr.  Minora.      O^^o   waa 

.    Jnat.  PomI.   Hr.  Minora,  what  hare  yoa  to 
■ay? 

JUiiuirt.  ftly  lord,  in  October  waa  twdre- 
nonth,  when  Mr.  Feilding'  lodged  at  Hra. 
HcMli'a,  I  wu  ttien  wilti  Mr.  Pdlding  almoet 
•very  dM ;  I  aaw  ihi*  woman  there  erery  day, 
except  Ntonlay  and  Sunday.  I  dined  there, 
and  tbere  waa  Mr*.  Ma^arena,  and  aung  tUeae 
MMga  which  ahe  ipofae  of  now.  Two  or  three 
^ayu  after  this,  Hr.  Feildinfr  eonmnoicated  to 
ne  hia  treaty  of  marriage  with  iha  dncbeH  of 
Clereland,  and  apoke  to  me  lo  settle  aome 
wrilinga  between  them.  (EJe  produoed  the 
writinn.)    Mr.   Feilding  ilestrea  me  that  1 


is  all  I  CJ 
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y  of  thii  matter.     Ac  la  Ihe 
lese,  and  abanilance  of  comi 
a  of  the  town :  I  raw  him  take  no  ii  . . . 
neticeof  Hra,  Bradby,  than  Le  did  of  any  of 
tbe  otbera. 

Jnat.  Potctl.  When  did  yon  see  Margnretta 
tberaf 

Uinori.  1  cannot  speak  to  a  day ;  but  she 
WU  at  dinniT  when  I  dined  there,  about  Oclo- 
ber  waa  twelremonth. 

FtiUing.  Call  Mr.  Chemley.  (Who  waa 
mum.) 

Jnat  PaetL  What  can  you  aay  T 

Ckamltj/.  My  lord,  not  long  ago  there  waa  a 
Certain  person  taken  up,  by  the  name  of  Villan, 
about  a  twelTenionth  ago. 

Just  PoKcl.  Do  TOu  koow  ber  when  vou 
Mberr 

Citmlty.  -Vy  lord,  I  bdiere  thai  ia  the  per- 
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ton  (pDiBting  al  her;)  bnt  w<M^erahewi« 
comnitied  or  not,  I  cannot  aay.  I  have  wttm 
lifers  times  si  a  lewd  thne  of  night,  when 
xhe  ot^t  to  have  been  at  home. 


Hr.  Flortnce  aworn. 

Cmiim/.  Mr.  Florence,  do  you  koow  tUi 
letter  r 

Florence.  I  hare  aeca  it,  and  giren  an  so. 
swer  to  it  accordingly. 

CouMel.  IsitDryan's  haadf 

Horence.  I  cannot  aay  piwiivcly  it  b  hie 
hand.  There  are  some  more  of  his  lelten  in 
the  house ;    I  cannot  Miere,  or  disbelieve  it, 

Coutuel.  Could  Fraudi  Dryan  uieak  Bag- 
liah  T—Ftortnee.  Very  Utile. 

Cmmul.  How  long  wsa  be  in  England  T 

Florence,  Abonl  eleven  montha.  He  bath 
been  gone  a  considenhte  time. 

Justice  Poaicl.  Thia  fatherthatis  now  gone, 
did  be  speak  English  al  all  f 

Florence.  He  was  leaning  of  it.  Soma 
Engliah  he  could  speak ;  fix  I  taught  him 
from  lime  to  time. 

Justice  Patiel.  Do  yoa  think  he  coold  en- 
quire for  Hr.  Feilding  in  En^glishr 

Florense,  I  believe  be  might  say,  ia  Hr. 
Feildin^f  at  home  ?  but  could  speak  unle  leose 
in  Eogluh. 

Justice  Pimel.  Do  you  think  that  if  he  were 
desired  to  speak  these  words,  *'  1  take  this 
man  for  my  nusband,''  thai  he  uoileratood  ae 
mucbF 

Florence.  I  believe  be  might  say  what  ■■• 
other  sal  J  bebre. 

[Then  the  Queen's  ConnaH  repltnl.] 

Sir  J.  Mmtntagut.  My  lord,  Mr.  Feilding'a 
Delence  coosista  of  two  parta.  Pint,  be  doe* 
endeavour  to  Ivtsify  bis  marriage  with  Mrs. 
Wadsworlh,  by  contradictipa  tbe  ertdeoce  of 
Mrs.  Tillars  ;  and  for  that  ne  calls  diven  to 
prove  Mr*.  Villaia  la  be  a  dishonest  woman. 
My  lord,  we  think  there  is  no  occasion  for  ut 
lo  make  a  reply  to  that  particular,  since  we 
ourselvea  do  not  pretend  to  aay  abe  ia  •  woidbd 
of  very  good  refutation.  Tbat  which  we  inaist 
upon  IB,  that  Mr.  Peildiog  bath  been  iropoeed 
upon,  and  married  tliis  woman ;  and  this  we 
hope  we  have  proved,  not  only  by  Mrs.  Vi)' 
lara'a  evidence,  but  by  olher  cracnrring  cir- 
cuinataDcea,  which  are  so  amng,  that  tbey 
cannotuossiblybedeoied.  And  as  loiheae  facta, 
he  halb  not  at  all  contradicted  ojr  eiidenoe. 
For  be  does  not  so  much  aa  give  your  lordship 
anacGonDl  how  lie  came  by  theriiw,  or  for  what 
end  and  purpose  he  bespoke  it.  He  dote  not 
deny  thai  be  directed  the  poay  of  it  to  be 
Tibtioli.  8oihat,mjIord,hegtveB  no  manner 
of  answer  to  all  tUeae  tnatiera. 

In  tbe  next  place  be  aeema  to  admit  that  be 
had  been  foolish  enon^  to  be  thus  impoeed 
upon  by  these  intriguing  women.  But,  says 
he,  tbey  have  not  gained  tbeir  point ;  for  thia 
im^oaiDg  upon  nte  signiBci  Dothiog,  beotuat 
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tkn  womaii  wm  wife  to  aoolbcr  bmb*  whca  mm 
nid  abe  wat  marrM  lo  Mr.  FeiMiiig.  Now 
lbi«  wit  of  defonoe  does,  in  greit  nwnire, 
•dmit  the  thioff  we  ooDtcud  for,  his  merriagv 
with  Mre.  Waibwortb ;  and  whether  he  hath 
made  it  appear  that  this  marria(|re  ia  bqII  and 
void,  ahall  be  taken  into  consideration  next,  bj 
nalun^  aome  few  obtenrationt  on  the  nature  of 
the  eridenoe  that  he  hath  produced  to  profe 
diia  woman's  marriafife  with  another  maa. 
He  says  she  is  the  wife  of  one  Lilly  Bredby. 
Tliai  man,  by  the  book,  is  described  to  Kto  m 
8t.  James's,  and  the  woman  to  be  of  8t  Mar- 
garet's Westminster.  But  be  hath  not  so  much 
as  given  yon  any  acooant  that  there  is  such  a 
aan  in  the  world,  that  he  would  have  to  be  the 
aupposed  husband  of  this  woman.  In  the 
next  phuae,  they  have  not  lyidertaken  to  pro- 
duce one  witness  that  waa  by  at  this  marriage, 
Bot  one  witness.  Aud  what  do  they  rd?  upon 
to  prore  this  wedding  ?  Truly,  nothing  but  the 
register- book ;  and  the  man  that  keeps  the 
legister-book  is  not  here.  It  is  true,  indeed, 
they  say  that  it  is  a  true  register,  but  we  desire 
the  jury  may  inkpect  it ;  for  it  appears  by 
dirers  cvcomstaucas  to  be  a  oountertett- entry ; 
for  it  is  written  in  another  character  than  whit 
the  rest  are ;  and  it  is  written  in  the  lower 
part  of  the  leaf,  where  we  may  suppose  a 
vacancy  leA  to  insert  such  a  thing  as  this  is, 
opon  occasion.  The  person  that  wrote  it  is 
not  here.  The  wbole  year  that  is  set  down 
here,  is  all  entirely  one  hand* writing;  and  it 
is  nut  at  all  like  the  writing  of  this  entry.  I 
think  they  pretend  to  say,  there  is  something 
of  the  like  hand-  writing  in  the  same  book ;  and 
that  they  make  use  or  to  be  a  corroborating 
circumstance.  But  that  appears  likewise  to  be 
at  the  latter  end  of  another  book.  The  book  is 
ruled,  and  thia  entry  is  writ  below  lines  without 
a  rule. 

My  hMrd,  this  is  what  I  think  fit  to  take 
notice  upon  the  view  of  the  thing.  We  had 
an  btimation  given  us  of  this  book.  It  was 
rumoured  about  the  town,  that  this  was  the  de- 
fonce  whtch  we  were  like  to  meet  with.  There- 
fore we  did  send  to  all  places  where  suspicious 
registers  were  kept,  and  among  the  rest  to  this 
Fleet- register.  My  lord,  we  shall  shew  yon 
that  our  witnesses  went  to  enquire  for  thb 
book;  but  there  they  found  no  book  where 
this  entry  was  written.  It  is  a  very  unac- 
countable'thing  that  thia  book  sbonki  be  con- 
cealed. Here  is  a  woman,  indeed,  gives  you 
a  reason  why  she  did  it.  She  says  she  did  it, 
because  she  was  desired  to  keep  it  aecret  by  a 
woman  whom  she  never  saw  before ;  and  of 
whom  she  says  she  never  had  a  penny.  This, 
methioks,  ki  very  extraordinary.  Bnt  this 
very  book  was  shewn  them,  if  my  instructions 
be  true ;  and  the  place  where  this  entry  is  made 
was  then  a  bhink,  and  filled  up  since.  There 
was  no  auch  entry  at  that  time  when  they 
looked  upon  it.  This  is  all  we  shall  say  in  re- 
epect  of  the  register,  which  is  all  the  evidence 
they  bring  to  prove  this  marriaffe. 

But  there  is  another  thing  they  iniist  upon : 


they  nuke  it  an  otjectioB,  tte  Ibis  lather  in 
red  wan  seen  at  dinner  with  tiM  ducheaa  af 
Cleveland,  after  Mr.  FcUdiof 


my  lady  duchen.  As  to  that  matter,  we  say 
it  does  not  appear  when  that  time  was  ;  nor  do 
they  make  it  out  that  the  fother  in  red  did  know 
that  be  was  married  to  the  dochesa  of  Cleve- 
land at  that  time  ;  though  in  fact  they  might 
be  married.  Twenty  people  might  be  at 
dinner  there,  aud  yet  might  ne  ignorant  of  this 
marriage.  It  ia  possible  that  a  man  may  eat 
and  dnnk  with  another,  and  yet  not  know 
whether  he  be  married  or  unmarried.  They  do 
not  make  it  appear  that  there  was  any  ooeasion 
given  at  table  that  would  give  rise  to  aoeb  a 
disooarae.  The  man  not  having  an  opportunity 
to  speak  of  it,  to  what  end  ana  purpose  should 
he  do  it?  The  next  thing  they  insist  upon,  and 
have  endeavoured  to  prove,  is,  that  Mrs.  M!d- 
ing  was  with  chik!,  and  brought  to  bed  the 
Christmas  after  she  was  married  to  Mr.  Feild- 
ing.  But  they  do  not  pretend  to  tell,  whether 
the  chiki  abe  was  brought  to  bed  of  was  dead 
or  aUve,  or  whether  it  was  a  boy  or  a  girl ;  but 
at  last  it  proved  a  miscarriage.  We  have  given 
your  loroihip  au  account  bow  it  ii  likely  she 
should  be  with  child  ;  for  we  have  proved  to 
you  undoubtedly  that  she  was  married  to  BIr. 
Feiiding ;  that  tiiey  lay  together  several  times ; 
and  wehaTC  no  reason  to  suspect  Mr.  Feilding's 
ability.  Mr.  Feiiding  knew  she  was  with 
child  by  him.  He  was  the  proudest  man  in 
the  world  of  this  thing,  and  called  It  *  vonng 
kird  Tunbridge.'  To  prove  this,  iny  lord,  here 
is  a  letter  written  by  himself.  The  stile  is 
something  peculiar  too ;  it  b  dirrded,  *  To  the 
best  of  wives,  Anne  countess  of  Feiiding.' 
Now,  my  lord,  Mrs.  Deleau,  whom  Mr.  Feud- 
ing thought  he  had  married,  her  name  ia  Anne, 
but  Mrs.  Feilding's  name  is  Mary. 

The  Letter  produced  and  proveil  by  Boucher 
and  Beale ;  and  it  was  directed '  To  the  best  of 
wives,  Anne  countess  of  Feiiding,  at  Waddon.' 

"  Nauem.  14,  1705. 
"  There  is  nothing  can  please  me  more  upon 
this  occasion,  than  to  hear  my  dearest  wile  aay 
I  made  her  sick,  by  turning  her  liver ;  for  with- 
out that  we  could  not  hope  for  a  young  lord 
Tunbridge;  which  woulo  be,  the  next  to  my 
dear  herself,  the  most  welcome  present  to  my 
anns.  Make  haste,  then,  my  nearest  life,  to 
cultivate  the  young  spark ;  and  be  sure  you 
do  not  starve  my  boy.  As  for  your  coming  to 
me,  it  wholly  depends  upon  yourself,  who  can 
best  jud^  wlien  it  is  roost  proper  to  come  to 
me ;  which  you  can  do,  by  giviiig  out,  you  are 
to  stay  all  night  in  London  ;  and  then  yoa  and 
^Qggy  have  nothing  to  do  but  to  come  to  me  at 
bed-time,  and  so  we  may  go  to  bed  and  lie  till 
mom'mg,  when  Puggy  may  come  again  and 
call  you.  Adieu,  my  aoul's  love!  whom  I 
must  ever  value  more  than  life.        Fciloimo." 

•    Countet,   Call  Mr.  Longford.    (Who   was 
sworn.) 

8ir  ia,  Mountagiu.  Were  you  directed  toga 
to  the  Fleet  and  look  iato  the  rqpalcr-bookP 
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Lonf^ord.  Mr.  xAltoroey  General  tilling  me 
that  he  heard  there  would  be  some  pretence  of 
a  marriage  that  would  be  set  up,  adrited  me  to 
enquire  after  it.  I  was  informed,  that  some 
lierttfici^te  was,  or  would  be  given  in  the  Fleet. 
I  went  with  Mr.  Rescorloe  to  see  the  books.  We 
Ipoked  all  over  those  months  for  the  year  1703. 
lliis  book  i^  the  Terv  book  I  lake  it  to  be,  but 
am  not  positive,  liiat  which  we  saw,  I  ob- 
nerved  had  an  entry  dated  the  year  1705,  be- 
fore the  marriages  m  the  year  1704,  in  yellow- 
ith  ink  at  the  top  of  a  leaf; 

Counsel.  Call  Mr.  Rescorloe.  (Who  was 
fworn.) 

Sir  Ja,  Mountague,  Do  you  remember  that 
you  sawthat  book  ? 

Rescorloe.  I  do  remember  that  I  saw  that 
hook  with  Mr.  Loneford. 

Mr.  Longford  and  I  went»  by  the  Attorney 
General's  order,  to  search  the  books  at  tlie 
Fleet,  to  see  whether  we  could  find  any  entry 
of  Lilley  Bradby's  marriage  with  Mrs.  Wads- 
worth.  This  woman  that  gave  her  evidence 
here  brought  in  this  book,  and  we  looked  back 
for  three  years.  We  found  no  such  entry  as 
she  shews  here  in  this  book.  We  asked  her 
^gain,  whether  there  were  any  other  books  of 
entries  of  marriages  ?  She  said,  no.  I  asked 
lier,  whether  there  had  been  any  one  there  to 
aecafler  such  a  certificate?  She  said  there  was 
a  woman  and  a  man  about  a  week  or  fortnight 
ago.  I  asked  her,  whether  she  shewed  them 
this  book  ?  She  said,  she  had  shewed  them  this 
hooky  and  the)r  gave  her  a  shilling  for  search- 
ing it.  She  said  positively  there  was  no  such 
certificale  entered  in  the  book,  and  that  there 
was  no  other  book  for  the  entry  of  marria^. 
We  searched  the  month  of  October  more  strict- 
ly ;  we  looked  for  the  very  certificate  with  the 
greatest  care  and  industry  that  could  be.  We 
went  to  Basset's  house,  who,  this  woman  said 
was  not  at  home.  She  laughed  in  ber  sleeve, 
and  said,  he  was  a  doating  man  ;    and  if  he 

yoke  two  words,  he  could  not  speak  a  third, 
do  really  believe  this  to  be  the  book.  I  took 
l^ood  notice  of  the  blank  where  this  certificate 
IS  entered,  and  did  remark  that  there  was  a  va- 
cant space  under  this  certificate,  where  was 
DO  writing.  Mr.  Longford  and  1  turned  back 
again  to  &e  year  1705,  which  was  put  before 
the  year  1704,  and  observed  it  then,  as  it  ap- 
pears now,  to  be  the  book,  except  this  entry. 
I  do  believe  it  to  be  the  same  book  we  .then 
saw. 

Sir  Ja,  Mountague,  There  is  but  one  thing 
more  that  I  would  mention,  which  is,  that  the 
woman  in  the  top-knot  confessed,  that  this  let- 
ter was  her  own  hand-writing.  1  desire  it 
might  be  read. 
The  Letter  was  read.    It  was  directed 

'<  To  Major-General  Feikliag. 

'<  Tuesday  morning. 
.    "  All  that  know  the  name  of  major-general 
..Feilding,  must  own  the  generous  and  chari- 
table actions  that  your  honour  daily  bestows 
upon  them.     1,  among  the  rest,  shall  ever  ac- 
VOL.  XIV. 


knowledge  your  goodness.  It  is  necessity  that 
forces  me  to  dispose  of  this  pusture.  Your  ho- 
nour is  a  nice  iudge  of  painting,  as  well  as  an 
admirer  of  such  pieces,  which  makes  me  ham« 
biy  present  it  to  yon  first ;  and  in  accepting 
the  same,  your  honour  will  highly  oblige,  as 
well  OS  serve,  Your  humble  servant, 

"  M.  Flbtchbr.'* 

**  P.  S.  I  long  to  see  you .  For  your  encou- 
ragement to  grant  me  that  favour,  I  am  now 
acquainted  with  a  young  lady  that  is  pretty^ 
and  lives  in  good  ^hion.  Your  honour  wdl 
oblige  me  in  letting  ma  receive  yoiur  com* 
mands." 

Just.  Powel.  Gentlemen  of  the  jury,  the  pri- 
soner, Mr.  Kobert  Feilding,  stands  indicted  for 
a  capital  offence,  for  felopy  in  marrying  a  se- 
coou  wife,  hi^first  being  then  alive.    This  is 
the  offence  charged  asainst  him .    The  connsel 
for  the  (|ueen  have  called  several  witnesses  to 
prove  this  matter  anon  him.    And  the  first  is 
one  Mrs.  Villars.   She  hath  eiven  her  evidence 
from  one  end  to  the  other,  if  you  believe  what 
she  swears.  She  s wears,  that  one  Mrs.  Streighta 
came  first  to  her  lodging,  antl  she  was  not  at 
home ;  but  leA  word  that  she  must  needs  speak 
with  her  ;  that  she  was  always  out  of  the  way 
when  any  thing  offered  that  would  do  her  a 
kindness ;  and  that  it  would  be  500/.  out  of  her 
way  if  she  did  not  see  her.    It  seems,  that 
when  Mrs.  Streights  met  her^  she  acquainted 
her  with    Mr.  Feilding's   inclinations;    and 
being  informed  that  she  was  acauainted  with 
the  lady,  that  she  used  to  cut  her  hair,  thought 
that  she  might  have  such  an  interest  iu  her,  as 
to  be  made  serviceable  to  brin^  tlie  matter 
about ;   which  if  she  was,  it  might  be  worth 
500/.  to  her.    Mrs.  Villars  undertakes  the  bu* 
siness  to  bring  Mr.  Feilding  and  Mrs.  Deleau 
together ;  she  did  readily  accept  of  it ;   there- 
upon  Mr.  Feilding  and  sne  discoursed  together 
concerning  this  matter :  she  told  him  she  was 
acquainted  with  Mrs.  Deleau,  and  that  she 
would  flo  the  best  she  could  to  bring  it  about. 
Mr.  Feilding  upon  this  went  to  Mrs.  Deleau'a 
country-house  at  Waddon,  in  Surry,  that  there- 
by the  lady  might  have  an  opportunity  of  see- 
ing him.    She  says,  Mr.  Feilding  told  her, 
that  he  had  access  to  the  gardens ;  that  when 
he  was  there  he  saw  the  lady  through  the 
glass  window ;  he  was  willine  to  g^ve  tl^  lady 
a  full  view  of  him,  therefore  he  stood  still  and 
set  his  watch  by  the  sun-dial,  and  took  several 
turns  in  the  garden  ;    and  he  did  afterwards 
send  a  letter  to  her.    Mrs.  Tillars  was  after- 
wards sent  of  a  message,  as  though  it  was  from 
the  duchess  of  Cleveland,  to  acquaint  the  Udy 
that  the  duchess  had  a  great  mind  to  see  the 
gardens.     Mrs.  Deleau  told  Mrs.  Villars,  that 
Hhe  should  be  proud  that  a  person  of  her  quality 
should  come  to  ber.    She  said  that  Mr.  Feild- 
ing sent  her,  and  she  found  afterwards  that  the 
duchess  of  Cleveland  did  not  intend  to  go ;  uay, 
that  she  knew  nothing  of  the  matter.    But  see 
how  she  managed  the  matter,  and  played  ihia 
trick  upon  Mr.  Feilding  pt  is  no  better^  if  true. 
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Thejr  agrc«<I  to^^etbcr  that  Sf  ra.  Deleta  shoold 
come  to  a  place  where  Mr.  Feikliiig  shook!  ap- 
point ;  that  something  of  muse,  or  some  en- 
tertainment  should  he  prufided ;  they  oootrived 
when  it  should  be ;  the  time  was  on  my  lord- 
major's  day  at  night;  ami  according  to  ap- 
pointment Mrs.  Viiutrs  came  with  Mrs.  Deleao, 
as  Mr.  Fdlding  thought,  but  in  reality  it  was 
coe  Bf  ary  Waiuworth,  which  represented  Mrs. 
Deleau ;  she  came  in  a  monmiog  coach,  and 
dressed  in  a  widow's  habit ;  after  this  manner 
they  came  to  colonel  Feilding's  lodgings  in 
Pad  Blall.    The  lady,  truly,  was  not  to  know 
that  thev  were  Mr.  Feilding's  lodgings ;  how- 
ever, Mr.  Feilding  was  not  at  home ;    but  it 
Was  not  long  before  he  came :    be  came  ap  to 
tiie  lady :    yen  hafc  beard  what  addresses  be 
made  to  the  lady,  and  how  much  love  he  ez- 
pessed  towards  her :   asked  her,  whether  she 
loved  singing  P    One  Margaretta  was  sent  for, 
and  sonji^  two  songs.    Mr.  Feilding  was  so 
taken  with  her,  he  would  have  married  her  pre* 
•ently ;  but  she  being  coy,  modestly  declined 
it,  and  so  they  parted  for  tbiat  time.    Mrs.  Vil- 
lars  was  to  bring  her  afterwards,  which  was  on 
the  9th  of  November,  on  the  night  the  soppoeed 
wedding   was ;    Mrs.   Villars    brouglit    her. 
When  she  came  there  Mr.  FeiMing  proposed  to 
be  married  to  her  forthwith ;  she  seemed  to  be 
thy  at  present,    but  Mr.  Feilding   said    be 
would  fetch  the  priest  immediately ;  be  locked 
them   in,   took  the  key  with   him,   and  re- 
tamed  in   three  quarters  of  an  hour ;   the 
priest  she  describes  to  be  in  a  long  red  gown 
nned  with  blue,  a  long  beard  and  a  fur  can 
upon  bis  bead,  so  he  brought  him  along  witu 
him ;  when  he  came,  he  said,  '*  This  is  tbo 
nan  that  should  join  their  hearts  together.*' 
She  Jells  you  further,  that  Mrs.  Wiulsworth 
^estioued  the  priest ;   required  of  him  a  proof 
10  shew  he  was  a  priest  in  orders.*    The  priest 
polled  a  picture  of  the  pope  out  of  his  pocket, 
which  he  said  was  a  credential  for  priests.  After 
supper  the  marriage  was  propofied,  whether  it 
Khould  be  in  the  dining  room,  or  l»ed -chamber  ? 
That  was  the  question.    The  lady  tliought  the 
bed-chamber  (^ ;  be  thought  so  too.     Well  '; 
then,  in  the  bed-chamber  it  must  be.  The  priest 
did  want  water,  salt  and  rosemary,  tliint^s  that 
he  used  in    performance  of  the  ceremony ; 
Boucher  was  sent'down  for  them  ;  he  brought 
tip  water  and  salt,  but  could  get  no  rosemary : 
Atlcr  these  things  were  brought  up,  Boucher 
the  servaat  was  turned  out,   and   the  doors 
were  sliat.     Then  there  was  nobody  present 
bat  Mr.  Feildin&r,  the  lady,  the  priest  and  Mrs. 
Tillars.    Then  she  tells  you  of  the  ceremony 
of  the  wedding,  the  cereiuooy  of  the  water,  and 
the  ceremony  of  the  ring^.    After  that  was  done, 
tliey  procecffrd  to  the  marriage ;  the  office  was 
in  Latin.      When  they  came  to  the  marriage 
Hordii,  <'  I  take  thee  to  he  my  husband,"  &c. 
Mrs.   \^'bdsl^orth  desired  it  might  be  spoke  in 

•  As  to  marriagfc  by  a  Popish  priest,  see  the 
case  of  the  King  r.  The  Inhabitants  of  Bramp- 
ton, 1  F.ast,  S82. 


j  English;  thereapon Mr. Peihfing did tay  it ia 
En^ish,  **  I  take  thia  woman  to  M  my  wedded 
wife,  with  all  my  heart  and  with  all  my  soul." 
llie  gentlewoman  she  said  her  part  likewise  iti 
English,  '*  I  take  this  man  to  be  my  wcddctf 
huAand;"   but  Mr.  Feihling  obeervuig  bcr  lo 
speak  it  too  low,  desired  her  to  speak  it  at 
earnestly  aa  he  did :   Whereupon  she  did  say, 
**  1  take  this  man  to  be  my  hnsband,  with  all 
my  heart,  and  with  all  my  soul.'*     The  cere- 
mony of  putting  on  the  riuff  the  pricstdireeled  ; 
that  was,  to  take  hold  of  the  eml  of  one  of  licr 
fingers,  and  put  it  on ;  she  saw  that  done,  and 
wIh»  the  ceremony  was  over,  tlie  priest  went 
away ;  that  when  he  was  gone  away,  she  on^ 
droned  the  bride,  and  put  her  to  bed,  and  tlictt 
gave  notice  to  Mr.  Feuding  that  the  ladv  was 
in  bed.    Then  Mr.  Feilding  went  to  bed,  mod 
she  saw  them  in  bed  together.    Then  she  weal 
to  bed  herself  in  a  lodging  that  was  provided 
for  her  up  another  pair  of  stairs :  That  the  next 
morning  she  arose,  came  down,  went  into  tlic 
room  H-qere  there  was  a  fire  made  by  Boaclier  ; 
that  then  she  saw  them  naked  in  bed  tOjgetber. 
If  you  believe  her,  she  swears  the  marriage  by 
this  priest,  and  the  consummation  of  it.     Mrs. 
Vilhuns  goes  further,  and   swears,   that  shs 
brouglit  her  two  other  times,  and  that  thoac 
times  she  saw  them  in  bed  together  as  man 
and  wife.     1  asked  Mrs.  Villars  at  last.  How 
Mr.  Feilding  came  to  be  undeceived?  8hessjS| 
It  was  lupt  secret  from  November  to  May. 
Then  money  was  wanted;  that  was  a  grest 
disappointment  to  Mr.  Feilding,  for  he  thoiyht 
be  had  married  a  lady  that  would  have  tiir- 
nished  him  with  money.    Then  be  discovered 
the  fraud,  and  found  he  had  been  imposed 
npon ;    then  he  waa  angry  with  her,  heat  hw, 
and  called  her  names.    Indeed,  gentlemen,  I 
must  deal  plainly  with  you :   If  ner  evideocs 
stood  alone,  her  reputation  is  shaken  to  that 
degree,  that  in  truth,  where  a  man  stands  upon 
his  life,  one  would  not  have  a  great  regardfiir 
what  such  a  woman  swears,  if  it  were  not  sup- 
ported otherwise.*     Now,  though  by  herself 
she  be  not  a  good  evidence,  yet  the  matters  of 
fact  which  she  swears  to,  are  likewise  proved 
by  the  concurrent  testimony  of  others. 

First,  they  call  Boucher,  and  truly  he  fortifies 
her  evidence  in  a  great  many  particniars,  ffives 
an  account  of  Mrs.  Villars  bniiging  Mrs.  Wads- 
worth  to  Mr.  Feilding's  under  the  character  of 
a  person  of  quality  ;  gives  an  account,  just  aa 
she  does,  of^  their  coming  to  Mr.  Feildinjg's 
lodgings  in  a  widow's  habit  and  mourning 
coach ;  their  havmg  a  treat  of  plum -cake  and 
two  Ix^tles  of  wine.  He  further  gives  an  ac« 
count  of  their  coming  a  second  time,  and  an 
account  of  the  priest;  knew  the  priest;  luiew 
him  to  be  the  emperor's  envoy's  prieM.  Ha 
remembers  the  priest  coming  to  the  place ;  h# 
remembers  also  the  circumstances  of  being  sent 
for  water,  salt  and  rosemary.    He  says  he  waa 

*  Concerning  the  operation  of  incontinencr 
on  the  credit  of  a  female  witness.  See  vsf. 
10,  p.  643. 
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ordered  down*  aud  the  chamber  door  was  shut, 
»nd  the  priest  was  then  in  the  chamber  with 
Mr.  Feildingr,  Che  lady,  and  Mis.  Villars ;  and 
Ihat  when  the  priest  was  gone,  Mr.  Feilding 
mod  the  lady  went  to  bed ;  that  he  saw  them 
in  bed  together ;  that  the  people  that  were  be- 
low, when  Boucher  was  sent  down  for  salt  and 
rosemary;  they  could  conclude  no  otherwise 
but  that  they  were  making  this  lail v  a  convert. 
Now,  gentlemen,  this  is  a  material  thing,  that 
there  was  a  nriest  at  that  time,  and  they  were 
private  together;  this  is  a  concurrent  evidence 
to  strengthen  Mrs.  Villars's  testimony.  There 
u  Mrs.  Martin,  Mrs.  Heath,  and  Mrs.  Price, 
they  remember  several  of  these  matters  per- 
fectly well.  Mrs.  Martin  saw  this  person  and 
her  mourning  coach ;  she  saw  the  lady  and 
Mrs.  Villars  go  up  stairs,  and  the  time  when 
the  priest  came  in,  she  let  him  in ;  describes 
bim  by  his  particular  habit,  as  the  rest  do. 
Mrs.  Heath  remembers  Mrs.  Villars  coming 
with  a  woman  that  she  thought  was  a  woman 
of  quality,  but  saw  not  the  priest.  Mrs.  Vil- 
lars told  her  she  was  worth  80,000/.  she  asked 
^er  whether  she  might  lie  there  that  night,  for 
it  was  too  late  to  go  home  ?  She  agreed  they 
should  lie  together,  BIrs.  Villars  and  Mrs. 
Wadsworth.  But  now  here  is  another  circum- 
stance that  hath  mighty  weight  in  it,  that  is,  the 
ring ;  they  hare  brought  the  person  of  whom 
Mr.  Feildmg  bought  the  ring  to  the  value  of 
90i.  that  the  ring  was  ready  made,  and  Mr. 
Feilding  directed  the  posy  {iihi  ioK)  to  be  en- 

SaTed  in  it.  There  was  another  man  by  when 
r.  Feilding  bought  the  ring',  and  ordered  the 
posy  for  it ;  and  this  very  nng  with  this  posy 
has  been  produced  first  by  tne  proctor  and 
register;  the  proctor  does  say,  it  was  first 
brought  to  him  by  Mrs.  Wadsworth,  who 
came  to  retain  him  in  an  action  of  nul- 
lity of  marriage ;  he  took  notice  of  the  ring, 
and  said  that  it  had  this  posy  in  it.  After- 
wards when  Mrs.  Wadsworth  came  affain;  he 
was  not  at  home ;  it  was  in  the  hand  of  his 
brother,  and  he  is  sure  it  is  the  same  ring. 
The  goldsmith  swears  it  to  be  that  ring  Mr. 
Feilding  bought  of  him;  he  knew  it  by  the 
mark  and  workmanship  of  it ;  for  goldsmiths 
know  one  another's  work.  This,  ^ntlemen, 
hath  a  great  deal  of  weight  in  it ;  it  is  a  very 
great  circumstance,  unless  they  could  tell  you, 
which  they  have  not,  upon  what  occasion  this 
ring  was  bought  at  this  time. 

Gentlemen,  they  give  a  further  account  of 
this  matter  by  the  testimony  of  letters,  which 
they  prove  to  be  Mr.  Feildmg's  hand.  Mrs. 
Villars  was  the  carrier  of  these  letters ;  Mr. 
Feilding  stiling  her  in  them  by  the  name  of 
Pni^gy,  a  name  by  which  it  seems  he  used  to 
caliber.  These  letters  are  proved  by  Boucher 
and  a  lady  in  the  gallery,  to  be  Mr.  Feilding's 
writing.  These  letters  have  been  read  to  you ; 
they  are  written' as  from  a  husband  to  a  wife ; 
in  them  he  owns  her  to  be  his  wife,  calls  her 
countess  of  Feilding,  stiles  himself  her  hus- 
band. These  letters  have  been  read  to  yon. 
This,  gentlemen,  as  1  remtmber,  ia  the  sob* 


stance  of  the  evidence  that  hath  been  given  for 
the  queen. 

Sir  Ja,  Mountague,  My  lord,  be  pleased  to 
take  notice  of  Mr.  Feilding's  going  to  the  em- 
peror's envoy  for  the  father  in  red. 

Just.  Powel,  It  is  true,  I  had  forgot  the  evi- 
dence of  Mr.  Florence  a  chaplain,  that  is  a 
priest,  now  belonging  to  coiint  Gallas  the  em- 
peror's envoy,  and  the  porter.  They  tell  you, 
about  this  time  Mr.  Feilding  did  come  to  en- 
quire for  this  priest,  and  gave  the  porter  half  a 
crown  (by  a  good  token) ;  but  the  priest  ho 
asked  for  not  being  at  home,  he  enqtiired  for 
Mr.  Florence ;  he  told  Mr.  Florence,  that  he 
had  been  in  love  with  a  younc^  lady  a  good 
while,  but  now  had  prevailed  with  her  to  marry 
him.  And  seeing  the  father  in  red  was 
not  there,  \^e  desired  he  would  go  along  with 
him  and  do  the  office.  Mr.  Florence  toUl  him» 
it  was  improper  for  him  to  go  without  the  en- 
voy's leave ;  he  went  up  to  the  envoy,  and  ac- 
quainted him  with  it ;  the  envoy  gave  him 
caution  to  do  it  with  discretion ;  but  when  ho 
came  down  again,  it  seems  that  the  red  father 
had  been  with  Mr.  Feilding  in  the  mean  time, 
and  were  both  gone  together. 

Now,  gentlemen,  you  bear  what  delenco 
Mr.  Feilding  makes  against  thb  great  chaigo 
against  him. 

First,  He  calls  a  great  many  witnesses  to 
prove  that  this  Mrs.  Villars  wa6  married,  aa 
she  pretended,  to  colonel  Feildinff ,  and  that  sba 
was  a  very  common  woman,  so  far  as  that  sho 
has  been  in  a  public  house  of  correction  ;  and 
one  of  their  witnesses  does  bear  bard  upoo  her 
testimony  ;  that  is,  that  she  should  declare  to 
her  that  she  was  married  to  colonel  Feildio^y 
and  that  my  lady  duchess  should  say  to  ber,  If 
you  can  make  out  that  you  are  married  Ut 
Mr.  Feilding,  she  would  give  her  200/.  and 
settle  100/.  a  year  upon  her  for  15  years  t^fe- 
tber.  Then  as  for  Mrs.  Wadsworth,  they  call 
you  divers  to  prove  that  she  was  brousbt  to 
bed  about  Christmas  al^er  this  supposed  mar- 
riage. But  when  they  came  to  be  examined, 
the}'  did  not  prove  very  much  of  that ;  tor  in- 
deed it  proved  to  be  a  miscarriage ;  the  woman 
could  not  say  she  saw  the  child,  could  not  teti 
whether  it  was  a  boy  or  a  girl ;  whether  it  was 
dead  or  alive ;  it  did  not  appear  by  their  evi- 
dence that  she  went  out  her  time  with  a  child. 
Another  part  of  Mr.  Feildingf'a  evidence  is  thia* 
to  prove  Mrs.  Wadsworth  married  to  another 
person ;  and  then  admitting  she  was  married 
to  BIr«  Feilding,  it  is  a  nuH  marriage.  To 
prove  that  Mrs.  Wadsworth  was  before  mar- 
ried to  another,  tliey  have  brought  the  book  of 
marriages  of  the  Fleet,  and  in  mat  book  there 
is  an  account  of  one  Liliey  Bradby,  married 
such  a  time  to  Mrs.  Mary  Wadsworth;  tho 
man  of  St.  James's,  the  woman  of  St  Mar- 
garet's, Westminster.  The  woman  of  tba 
Fleet,  in  whose  custody  this  book  was,  pretends 
that  Mrs.  Wadsworth  came  to  ber,  and  desiroil 
if  any  came  to  see  the  book,  that  she  would  not 
let  them  see  the  entry  of  her  marriage ;  and 
why?  BocausethcBB  would  be  irouUs  aboot 
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her  marmge.  Thb  woman  sweara  that  there 
were  two  men  came  to  search  the  boek,  hut 
•he  shewed  them  another  book ;  hut  this  book 
ahe  did  not  shew  th^ro.  She  was  asked  whe^ 
ther  she  had  two  hooks  of  loarriages  for  the 
aameyearf  She  said,  she  had  several  books 
for  the  same  year :  one  parson  made  his  entry 
in  one  book,  and  another  jiarson  in  another 
book.  She  pretends  she  did  not  riiew  them 
this  book ;  but  the  book  she  shewed  tbr m  was 
at  home.  I  cannot  conclude  much  from  what 
this  woman  hath  said ;  but,  gentlemen,  you 
bate  looked  upon  this  book :  and  if  you  are 
■atisfied  from  this  efidence,  that  Mary  Wads- 
worth  was  married  to  finidby  at  this  time,  I 
eonfess  Mr.  FeUding  will  not  be  within  the 
•totute.  You  haTo  looked  into  the  book;  tUby 
giro  you  no  account  that  there  was  ever  any 
aoch  man  as  Bradby,  nor  of  no  cohabiu- 
tioo ;  but  a  mere  book  is  produced,  and  not  of 
the  best  credit  neither ;  it  is  entered  in  the  bot* 
lorn  of  the  leaf,  bnt  not  in  the  middle :  it  h 
writteu  with  another  ooloured  ink,  and  in  ano- 
ther hand.  1  asked  the  woman  whether  she 
knew  the  man  that  wrote  it?  She  said,  yea; 
*  and  it  war  her  husband's  brother's  hand.  He 
ii  alive,  why  is  not  he  produced  P 

Gentlemen,  they  have  called  no  witneaiei  to 
prove  the  marriage  with  Lilley  Bradby.  There 
were  two  gentlemen  on  the  other  side,  they 
went  to  the  Fleet  to  search  the  book«  of  the  en- 
try of  thia  marriage.*  They  aay  that  a  iierson 
inlbrmed  them,  that  there  had  been  tnere  a 
man  and  a  woman  belbre  them ;  these  gentle- 
men went  and  deaired  to  see  the  book,  particu- 

*  In  the  case  of  the  barony  of  Say  and  Sole, 
in  Dom.  Proc.  (1781)  a  certificate  of  marriage 
under  the  band-writmg  and  signature  of  the 
minister  of  the  Fleet,  was  offered  in  evidence. 
It  does  not  appear  whether  it  was  admitted  or 
not,  but  the  marria^  was  allowed  to  be  good. 
See  Cruise  on  Dignitiea,  chap.  6,  sect.  72,  73. 

**  The  books  of  the  Fleet,  howefer  corrobo- 
rtted  by  other  circumstances,  are  not  in  any 
oaae  received  as  evidence  of  a  marriage,  not 
because  a  iharriage  celebrated  there  was  not 
Ipod,  for  such  it  clearly  was  before  the  Mar- 
riage Act,  [see  stat.  86  G.  S,  c.  33,]  but  be- 
cause the  manner  in  which  those  marriages 
were  celebrated,  and  the  conduct  of  the  per- 
idna  who  without  any  legal  authority  assumed 
the  power  of  registerinflf  them,  have  thrown 
aoch  an  odium  on  those  books,  as  to  take  from 
them  the  authority  even  of  a  private  me- 
morandum." Peake's  Law  of  Evidence,  diap. 
i,  aect  3.  See  Reed  v.  Passer,  Peake's  Cas. 
tdl.  Esnin.  gl3.  So  such  books  were  re- 
jected by  t>e  Grey,  C.  J.  of  C.  B.  in  Howard 
V.  Burtonwood,  sittings  at  West,  afler  Trin. 
1776,  and  by  Le  Blanc  J.  in  Cooke  and  another 
9.  Uoyd,  Salop,  Summ.  Ass.  1803.  Peake's 
Law  of  Evidence,  Appendix,  Ixxiv.  But  in 
Passingham  v.  Lloyd,  Salop,  Summ.  Ass. 
17Q4,  Heath  J.  admitted  them  in  evidence, 
m^  Peake's  Law  of  Evideooe,  chap.  S,  sect 
Uf  note  (o). 


Urly  for  the  year  1703.  They  tay  the  wobHa 
did  oroduce  the  bodi  of  marriages,  hot  thoy 
could  not  see  such  an  entrv ;  ahe  denied  to 
them  that  she  had  any  other  nook  for  that  jear; 
they  cannot  swear  positively  thai  thia  is  th« 
book  that  was  shewn  them  ;  hut  one  of  Umbs 
aava,  he  believes  it  to  be  the  same ;  for  in  that 
which  he  saw,  he  observed  entries  of  the  year 
1705,  before  the  year  1704.  Ho  took  goW 
notice  of  it,  and  so  it  is  found  in  court  Thm 
other  gentleman  says,  lie  took  particular  notice 
of  the  space  that  was  in  the  book*  where  this 
cntTY  is  now  written.  Now  the  womaa  does 
not  brinff  the  other  book  she  pretended  to  hnv« 
shewn  than.  Now,  as  lo  the  labour,  tlMV 
have  produced  a  letter  under  Mr.  Feildfaaf^ 
hand,  whereby  Mr.  Feilding  takes  nolioe  of 
her  being  with  child,  directs  thn  loiter  to  Au» 
countess  of  Feilding,  at  Waddoo ;  ho  look  it 
that  he  had  married  Mrs.  Deleao,  for  bar  namo 
is  Anne,  he  directed  his  letter  to  her  country* 
seat.  There  is  another  thing  of  Mr.  Failding'a 
eoming  to  Mrs.  Heath,  and  oompUining  whal 
an  ill  woman  Mrs.  Vilhurs  waa»  for  aoe  ha4 
aerved  him  a  base  trick;  instead  ofawooian  of 
fortune,  she  had  put  a  common  woman  npao 
him.  Gentlemen,  you  have  heard  the  wooou/d 
too  concemiug  hia  beating  of  her ;  for  thin 
woman,  it  seems,  was  troobleaome  to  him  at 
Whitehall;  she  demanding  him  as  her  hu»* 
band,  said  she  was  his  Uwtul  wife ;  ho  slniek 
her,  and  caused  her  lo  be  hokl  till  be  got  away 
from  her. 

Gentlemen,  it  is  a  ver^v  ffreat  charge  npe« 
Mr.  Feilding,  it  is  true,  if  there  be  eridceoe  to 
maintain  it;  it  does  not  really  depend  upoa 
Mrs.  Villars's  evidence;  for  if  her  evidence 
were  to  stand  alone,  no  credit  ahould  be  gif  eo 
to  it ;  but  as  it  is  supported  by  ooncorring  evi- 
dence, 1  leave  it  with  you,  whether  it  be  not 
sufficient  to  find  Mr.  Feilding  Guilty.  But  if 
you  think  that  Mrs.  Wadsworth's  marriage  le 
Lilley  Bradby  is  proved  sufficiently,  then,  aU 
though  you  think  Mr,  Feilding's  marriage 
with  Mrs.  Wadsworth  sufficiently  proved,  yel 
you  are  to  find  for  the  defendant 

The  Jury  having  withdrawn  for  some  tfme^' 
brongfat  in  their  verdict,  That  Mr.  FeildiBf 
was  Guilty  of  the  fekmy  he  stood  indicted  of. 

Mr.  Feildinff  (in  case  he  was  found  Guilty) 
had  obtained  Uie  queen'a  warrant  to  snspend 
execution  of  this  sentence ;  and  then  by  hie 
counsel  took  exceptions  to  the  indictment,  aod 
moved  in  arrest  of  judgment ;  but  they  were 
answered  by  the  counsel  for  the  queen ;  bet 
Mr.  Feilding  having  obtained  a  suspennoe  of 
tlie  execution,  the  judges  by  a  Cur'  Advisare 
Tult  (as  the  form  is)  suspended  giving  judg- 
ment till  the  next  sessions,  and  accepted  bail 
for  Mr.  Feilding's  appearance  the  next  aes- 
sions. 

The  next  sessions,  being  the  15th  of  Ja- 
nuary following,  Mr.  Feilding  a|»peared,  and 
his  connsel  waving  their  exception  (as  being 
frivolous)  be  was  aaked  what  he  had  to  aay 
why  the  Court  ahoukl  not  proceed  to  judgment 


1309] 


fw  Bigamy. 


A.  D.  1706. 


[ISW 


and  executbii  ?  And  tlien  he  craTed  the  baaefit 
of  hia  clei|^  ;  which  was  aHowed.  And  Uien 
judgDieot  was  given  (as, usual)  that  he  sfaonld 
be  mirDt  in  bis  hand .  But  be  bating  the  queen's 
warrant  to  suspend  execution,  be  was  admitted 
lobaU.* 


The   Procxsdings  against  Robert 

FxiLDINGy  £SQ»   IN   POCTORS  COM- 
MONS, 


Notwithstanding  Mr.  Feilding  was  found 
Ckiilty  of  felony  at  the  Old  Bailey,  her  grace 
the  duchess  of  CIcTeland  having  instituted  a 
cause  of  nullity  of  marriafe  against  the  said 
Mr.  Feildinff,  by  reason  of  a  former  marriage 
with  the  said  Mary  Wadsworth,  in  the  Arches 
Court  of  Canterbury ;  and  having  by  examina* 
tion  on  oath  of  divers  credible  witnesses,  made 
good  and  sufficient  proof  of  the  several  articles 
of  the  libel  by  her  ^race  exhibited  in  the  said 
Court  against  the  said  Mr.  Feildiog,  did  pro- 
ceed to  obtain  the  sentence  of  the  said  Court ; , 
and  accordingly  on  the  ^Srd  day  of  May,  in 
the  year  of  our  Lord  God,  1707,  tne  right  wor  • 
sbipful  sir  John  Cooke,  knt.  doctor  of  laws, 
official  principal  of  the  said  Court,  then  judi- 
cially sitting  ia  the  common  ball  of  Doctors 
Commons,  London,  being  then  present  the 
duke  of  Grafton,  the  duke  of  Northumberland, 
the  earls  of  Litchfield,  Sussex,  Jersey,  and  the 
lord  Quarreodon  ;  as  also  the  respective  proc- 
tors of  ber  grace  the  duchess  of  Cleveland  and 
Mr.  Feilding,  did,  at  the  petition  of  her  grace's 
proctor,  read  and  prumuige  his  definitive  SSen- 
teace  in  Latin,  of  the  tenor  following,  viz. 

**  In  the  name  of  God,  Amen.  We  John 
Cooke,  knt.  doctor  of  laws,  official  principal  of 
the  Arches  Court  of  Canterbury,  lawfully  ap- 
pointed, rightly  and  duly  proceeding,  having 
heard,  seen,  understood,  and  fully  and  mature- 
ly discussed  the  merits  and  circumstances  of  a 
certain  cause  of  nullity  ol'  marriage,  by  reason 
of  a  former,  now  depending  before  us,  between 
the  roost  noble  lady,  Barbara  duchess  of  Cleve- 
land, the  party  agent  and  complainant,  on  the 
one  part ;  and  Robert  Feilding,  esq.  of  the 
parish  of  St.  James's,  Westminster,  in  the 
county  of  Middlesex,  the  party  against  whom 
it  is  complained,  on  the  otner  part :  the  parties 
albresaid  lawfully  appearing  before  us  in  judg- 
ment, by  tbeir  proctors  respectively ;  and  tne 
Sroctor  for  the  said  most  noble  lady,  Barbara 
uchess  of  Cleveland,  praying  sentence  to  be 
giren,  and  ju^ce  to  be  done  to  his  party  ;  and 
also  the  proctor  of  the  said  Robert  Feilding, 
esq.  praying  justice  to  be  done  to  his  party  : 
and  having  carefully  and  diligently  searched 

*  See  the  law  of  Bigamv,  or  more  properly 
Polyg^mv,  collected  m  last's  Pleas  of  tlie 
Crown,  chapter  18.  See,  too,  the  duchess  of 
Kington's  Case,  a.  d.  1776,  infra^  &ad  for  the 
particulars  at  present  required  for  the  due  cele- 
Dration  of  marriage,  see  the  atat.  86  G.  S,  c 
dSy  oommonly  called  the  Marriage  Act 


into,  and  considered  of  the  whole  pcooaadmgi 
had  and  done  belbre  us  in  this  court ;  and  hav- 
ing observed  all  and  singular  the  matters  aa4 
thuigs,  that  by  law  in  this  behalf  ought  to  ba 
observed ;  we  have  thought  fit,  and  do  thus 
think  fit  to  proceed  to  the  givnig  our  definitive 
sentence,  or  final  decree,  in  manner  Ibltowing  ; 
viz. 

*'  Forasmuch  as  we  have  by  the  acta  enact- 
ed, deduced,  alleged,  exhibited,  propounded| 
proved  and  confessed,  that  the  proctor  for  the, 
said  most  noble  lady,  Barbara  duchess  of  Cleve- 
land, hath  fully  and  suflkiently  proved  and 
fi)nnded  hia  intention  in  a  certain  Kbel,  abd 
other  matters  now  remaining  in  the  regiatry  of 
this  court,  propounded  and  exbibited  io  this 
cause  on  the  part  and  behalf  of  Ins  said  cKeol  | 
and  that  nothing  hath  been,  on  the  part  and  be* 
half  of  the  said  Robert  Feilding,  effooioally  ex- 
cepted, deduced,  alleged,  exbibited,ntopowpded, 
proved  and  confessed,  which  mignt,  or  could 
m  any  wise  (touching  our  sentence  beieaAeii 
to  be  pronoouced)  bert  er  weaken  the  mtte*', 
tion  of  the  said  roost  noble  lady,  Barbara 
duchess  of  Clereland : 

'*  Therefore,  we  John  Cooke,  knight,  doctor 
of  laws,  the  judge  aforesaid,  having  first  called 
upon  God,  and  setting  him  alone  before  onr 
eyes,  and  having  heara  counsel  thereupon :  de 
pronounce,  decree,  and  declare  the  before- 
named  Robert  Feilding,  ese.  and  one  Mary 
Wadsworth,  mentionea  in  tne  proceedings  of 
this  cause,  being  free  from  all  contract  and  pro- 
mise of  marriage  with  any  other  (so  far  as  ap« 
pears  to  us),  on  the  ninth  day  of  November,  m 
the  year  of  our  Lord  God,  1705,  at  a  place 
mentioned  in  the  libel  in  this  cause,  did  eoe- 
tract  marriage,  and  did  solenmize,  or  procure 
the  same  to  be  solemnized  between  them ;  and 
did  afterwards  consummate  the  same :  and  that 
the  said  Robert  Feilding  and  the  said  Mary 
Wadsworth  were,  and  are  man  and  wife.  And 
that  the  said  Robert  Feilding,  esq.  afVer  the  so- 
lemnization and  consummation  of  the^  afore- 
said marrii^,  not  baring  the  fear  of  God  he^ 
fore  his  eyea,  on  the  85tlt  da^  ef  the  said 
month  of  November,  in-  the  said  year  of  our 
Lord  God,  1705,  and  io  the  plaee  also  in  the 
aforesaid  libel  mentioned,  did  contract  a  pre- 
tended marriage  with  the  said  most  noble  lady, 
Barbara  duclMSs  of  Cleveland.  And  also  we 
pronounce,  decree,  and  declare,  tlial  the  sakl 
pretended  marriage,  or  rather  a  shew  of  mar- 
riage, between  the  said  Robert  Feilding  and 
the  said  most  noble  lady,  Barbara  duchess  of 
Cleveland,  at  the  time  and  ph^e  libelUted,  was 
solemnized,  or  rather  prophaned,  tliesaid  Mary 
Wadsworth,  alias  Feilcmig,  being  then  and 
since  living.  And  also  we  pronounce,  decree^ 
anddecbue  the  same  pretended  marriage,  or 
raiber  shew  of  marriage,  between  the  said  Ro- 
bert Feildmg,  and  the  said  most  noUe  lady. 
Barbara  duchess  of  Clevelaad,  so  as  aforesaid 
contracted  and  selemnuEed,  or  rather  pro- 
phaned, by  reason  of  the  former  marriage  ber 
tween  the  said  Robert  FeQdinff  and  the  iai4 
Mary  Wadsworth  tokmaiied  and  cobmoi. 
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vatad,  was,  and  a,  fnim  thabc^ning,  void, 
and  of  no  force  in  law,  and  doth,  and  oufftit  to 
want  the  fbrca  and  the  effect  of  the  lair. 
Therefore,  by  tb'ti  our  definitive  KQt^nce,  or 
SOT  flaal  decree,  which  we  now  proinulgv  io 
tbeK  oar  writioga,  w«  do  ^iranatiDce,  decree, 
and  dedare,  the  uid  moat  noble  ladjr,  Barfaata 
doeheu  of  Clerelaoil,  was  and  ia  free  fron  way 
botid  of  marriu^  with  the  mid  Ilobert  Fcildiog, 
am)  had  and  Eaih  the  liberty  aod  freedom  of 


The  albrecaid  Sentence  having  been  pablidy 
read  by  ibe  judge,  at  the  lime,  ptace,  and  in 
ika  maniieT  aforesaid  ;  the  laid  jndfe  did  de- 
cree one  or  more  public  ifutrunieat  or  inatru- 
nanta  thereof  Is  be  made  (at  the  peiilioa  of  her 


De'a  proOor)  1 
icipaf  rcgiater 


id  court,  which  ac- 
ted under  the  pub- 
lie  aeaT  of  the  office  of  tbeaaidjidge,  oaibe 
day  folkiwiiy,  ria.  (he  M(h  of  Hay  HOT. 

On  Wednnday,  the  951h  day  ofjmie,  in  the 
year  of  our  Lord  1707,  before  the  right  wor- 
ahipful  air  John  Cooke,  knight,  and  doctor  of 
lawi,  official  priodpal  of  the  Arcltea  Court 
aforoaid,  io  hi*  dwelGng  houM  at  DoMon 
~  1  the  |)reaeDce  of  tbe  aaid 


r.  Peilding,  by  hit 

proctor,  did  renouiKC  all  benefit  ofapiMal  from 

the  laid  aenteoce,  in  the  manner  foltowiog,  ria, 

"  Appearing  pmonaHy,  Hr.  Edward  Cooke, 


Willytnot,  proctor  for  the  taid  Robert  Feitdiog, 
caq.  at  which  time  the  aaid  WilWmot  did  rxhi- 
Ut  a  certaia  letter,  or  epiatle  of  the  tenor  fol- 
lowing-, ria. 


in  behalf  of  her  grace  tbe  dncbeaaofCl 
laod,  pray  enter  no  inAunteat  of  tfftA,  for  I 
■hall  proceed  no  former  therrin. — Toor  fHenA 
and  hambte  aerrant,  Feilddm.** 


all  of  the  proper  hi 
ofibetaidKobertFeiMiBg;  and  that  be  lfa« 
(aid  tyillymMreceiredlheaaid  letter  fitMD  tbe 
■aid  Robert  Ftildhig.  And  Ibe  nld  Willymot 
further  alleged,  ihal  rko  appeal  finiB  lb«  defi- 
nitire  aenleace  giren  by  tbe  mid  judge  (n  Iba 
part  and  bebalfof  the  Mid  moat  mmb  lady, 
Ilariiara  dnebaa  ofCleTelaad,  bad  beaa,  or 
waa  interpmed  by,  or  on  die  behalf  of  Ibe  Mil 
Robert  PeiMiiy.  And  tbe  mid  WillyBMt,  •• 
proctor  of  the  nid  Robert  Feilding,  SA  n- 
ooaoee  all  beocfii  of  appeal  fram  the  hM  aa^ 
tence,  in  llie  preicnee  «f  iha  nid  Codke,  at 

nor  of  ihe  aaid  moat  noble  lady  Barban 
eta  of  Clereland,  wlift,on  tbe  BMt  anl  b«- 
half  of  the  add  moat  noUe  bdy  .Barbara  daohm 
of  Clereland,  accepted  ibe  aftreiaiJ  alb  fa 
lion  and  renoncialioa  of  tbe  tald  Wllljmat;' 
and  then  alto  prayed  the  goMeu  rmf,  and  i^ 
—  Iettera,by  bimexhUwlMon  tbe^atorbflr 
oe,  and  atuwaed  to  the  libct  in  tbta  cutM^  !•' 
delirercd  out  of  Ibercgiatry  ef  tbia  cowl;  for 
uie  nw  nf  ber  Mid  g^raee.  ff  herenpea  Am 
judge,  at  the  petiiMM  of  ihe  Mid  Cooke  [lb* 
Mid  letter*  being  ftrat  tegiHeied  in  Ibe  nid 
court)  decreed  tbe  aaid  goMen  ring,  ami  tba 
■eren  letter*,  Io  be  ddirmd  Io  Ihe  moit  aobb 
lady,  Barbara  ducbeH  of  Clereiaitd,  or  to  the 
Mid  Cooke  for  the  uaa  of  ber  grace;  aa  bj  act 
of  the  Court  '--'  *- -^'— '  — -^--= — 


S^'in 


the  uM  of  ber  grace;  aa  bj  act 
bad  been  expedhad  altbet»a 

and  place  aforesaid,  and  now  remaintn|[  in  tba 
prindpal  regiairy  of  the  aaid  court,  relalw  b^ 
ing  tberennlo  bad,  dotb  and  may  more  (U^ 


4i0.  Proceedings  against  William  Gkecc,*  at  the  Old  Bailey,  for 
High  Treason,  before  Lord  Chief  Justice  Holt,  and  other 
Judges:  6  Anne,  a.  d.  J708.-f 


Jaaaary  10,  1708. 

XHE  Poat-maater  of  Brtuael*  diaeorered  ■ 
eorreqioDdence  between  Mr.  Secretary  Harley'i 
•ffiea  and  the  French,  aod  communicated  fail 


rery  unlucky  for  Blr.  Harley :  Tallard  wrole 
ofl  to  Charaillard,  but  he  aent  hia  letten  open, 
to  tbe  secretary 'i  office,  to  be  penned  and 
sealed  up,  and  so  lo  be  conveyed  by  Ihe  way 
of  Holland :  ihne  were  opened,  upon  some 
fulpicioD  in  Holland ;  and  it  appeared,  that 
Mie,  in  the  sccrelary'i  office,  put  letlen  in 
them,  in  which,  as  he  offing  hii  service  to  the 
eourtl  of  Fiance  and  St.  Gennains,  so  he  gave 


knowledge  lo  ih«  jgorerament  here;  when, 
upon  Hr.  William  Orvgg,  a  derk  in  that  oOe^ 
wa»  tak  1)  iota  cnAidy  of  a  measenger,  and, 
after  leveral  rumioationB  before  tbe  cooncUi 
was  coramilted  lo  Newgale;  and  oo  tbe  lOlh 


an  account  of  all  trannclions  here :  in  ana  af 
these,  he  sent  a  copy  of  the  letter,  that  tba 
queen  was  10  write,  in  ber  nwit  baod,  to  tbs 
erapeior :  and  he  mirked  what  parte  of  tbs 
letliT  were  drawn  by  ihe  secretary,  and  what 
additions  were  made  toil,  by  the  lordtreaaurer: 
this  was  the  letter,  by  which  the  queen  preaatd 
the  sending  prince  Eii^ne  into  Spain,  and 
this,  if  not  intercepted,  would  have  been  at  Ver- 
nillM,  many  day*  bri'ore  it  cooM  mdl 
Vienna.  He,  who  feni  thtf,  wnrte,  that  br 
•1  * 
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•f  Janunry  was  indicted  of  high  treason  for ;  Chamillard,  one  of  the  French  king's  priia« 
compassing  the  death  of  the  queen,  and  also  for    ministers,  particularly  one  dated  the  28th  of 


adhering  to  her  enemies.    The  indictment  im- 
ported, **  That  he  had  sent  letters  to  Monsieur 

^  ■■■■■I  —  ■—  ■■-■!      —^   -     ^m 

this  they  might  see  what  service  he  could  do 
them,  if  well  encourased ;  ail  this  was  sent 
OTer  to  the  duke  of  Marlborough,  and  upon 
•earcb,  it  was  found  to  be  writ  by  one  Gregg, 
a  clerk,  whom  Harley  had  not  only  entertained, 
but  had  taken  into  a  particular  confidence, 
without  enquiry  into  the  former  parts  of  his 
life ;  for  he  was  a  Ticioos  and  a  necessitous 
person,  who  had  been  secretary  to  the  queen's 
envoy  in  Denmark,  but  was  dismissed  by  him, 
for  those  his  ill  qualities.  Harley  had  made 
use  of  him  to  get  him  intelligence,  and  he 
came  to  trust  him  with  the  perusal,  and  the 
waling  up  of  the  letters,  which  the  French 
prisoners,  here  in  England,  sent  over  to 
France :  and  by  that  means,  he  ^  into  the 
method  of  sending  intelligence  thither.  He, 
when  seized  on,  either  upon  remorse,  or  the 
hopes  of  pardon,  confessed  all,  and  signed  his 
confessMn;  upon  that  he  was  tried;  he 
pleaded  guilty,  and  was  condemned  as  a  traitor, 
wot  corresponding  with  the  queen's  enemies. 
At  the  same  time  Valiere  and  Bara,  whom 
Harley  had  employed,  as  his  spies,  to  go  oft 
over  to  Calais,  under  tbe  pretence  of  bringing 
bim  intelligence,  were  informed  against,  as 
spies  employed  by  France,  to  get  intelligence 
from  Engkind  ;  who  carried  over  many  letters 
to  Calais  and  Bulloign :  and,  as  was  believed, 
gave  such  information  of  our  trade  and  con* 
▼oys,  that  by  their  means,  we  had  made  our 
great  losses  at  sea.  They  were  oAen  com- 
plained of  upon  suspicion,  but  they  were 
always  protected  by  Harley ;  yet  the  pre- 
sumptions against  them  were  so  violent,  that 
they  were  at  last  seized  on  and  brought  up 
prisoners.  These  accidents  might  make  Harley 
more  earnest,  to  bring  about  a  change  in  the 
conduct  of  affairs,  in  which  he  relied  on  the 
credit  of  the  new  favourite.  Tha  duke  of  Marl  • 
borough,  and  the  lord  treasurer,  having  dis- 
covered many  of  his  practices,  laid  them  before 
the  queen :  she  would  believe  nothing,  that 
was  suggested  to  his  prejudice:  she  denied 
she  had  given  any  authority,  for  cairying  mes- 
sages to  the  Tories ;  but  would  not  believe, 
that  he  or  bis  friends  had  done  it,  nor  would 
she  enter  into  any  examination  of  his  ill  con- 
duct, and  was  uneasy  when  she  heard  it  spoke 
of.  So  these  lords' wrote  to  the  queen,  that 
they  could  serve  her  no  longer,  if  he  was  con  • 
tinned  in  that  post :  and  on  the  Sunday  fol- 
lowing, when  they  were  summoned  to  a  ca- 
binet council,  they  botli  went  to  the  queen, 
and  told  her,  they  must  quit  her  service,  since 
they  saw  she  was  resolved  not  to  part  with 
Harley.  She  seemed  not  much  concerned  at 
the  lord  Oodolohin's  offering  to  lay  down ;  and 
St  was  believed,  to  be  a  part  of  Harley's  new 
scheme  to  remove  him;  but  she  was  much 
touched  with  the  duke  of  Marlborough's  offer- 
kvg  to  quit,  and  studied,  with  some  toft  ex- 


November  last,  and  others,  wherein  were  in- 
closed the  proceedings  of  both  Houses  of  Par- 

Eressions,  to  divert  him  from  that  resolution : 
ut  he  was  firm,  and  she  did  not  yield  to  them : 
so  they  both  went  away,  to  the  wander  of  the 
whole  court  Immediately  after,  the  quceb 
went  to  the  cabinet  council,  and  Hariey  opened 
some  matters,  relating  to  foreign  affairs :  tbo 
whole  board  was  very  uneasy;  the  duke  of 
Somerset  said,  he  did  not  see  how  tliey  coohl 
deliberate  on  such  matters,  since  tbo  general 
was  not  with  them ;  he  repeated. this  with  soma 
vehemence,  while  all  the  rest  looked  so  cold 
and  sullen,  that  the  cabinet  council  was  soon 
at  an  end ;  and  the  queen  saw,  that  the  rest  of 
her  ministers,  and  the  chief  officers,  were  re- 
solved to  withdraw  ftrom  her  service,  if  she 
did  not  recall  the  two,  that  had  left  it.  It  was 
said,  that  she  would  have  put  all  to  the  hazard, 
if  Harley  himself  had  not  apprehended  hii 
danger,  and  resolved  to  lay  down  :  the  queen 
sent  the  next  day  for  the  duke  of  Mariborou^h, 
and  after  some  ezpoetolations,  she  told  him, 
Harley  should  immediately  leave  his  post, 
which  he  did  within  two  days :  but  the»f  oeen 
seemed  to  carry  a  deep  resentment  of  bis  and 
the  lord  Gbdolpbin's  behaviour  on  this  occa- 
sion ;  and  thouflrh  they  went  on  with  her  busi- 
ness, they  found  they  had  not  her  confidence. 
The  dueness  of  Mariboroogh  did,  for  some 
weeks,  abstain  from  going  to  court,  but  after- 
wards that  breach  was  made  up  in  appear- 
ance, though  it  was  little  more  than  an  ap- 
pearance. Both  houses  of  parliament  ex- 
pressed a  great  concern  at  this  rupture  in  the 
court ;  and  apprehended  the  ill  effects  it  might 
have :  the  Commons  let  the  bill  of  supply  lie 
on  the  table,  though  it  was  ordered  for  that 
day:  and  the  Lords  ordered  a  committee  to 
examine  Gregg  and  the  other  prisoners.  As 
Harley  laid  down,  both  Harcourt,  then  attor- 
ney-general, Mansell,  the  comptroller  ^  the 
household,  and  St.  John,  the  secretary  of  war, 
went  and  laid  down  with  him.  The  queen 
took  much  time  to  consider,  how  she  should 
fill  some  of  these  places,  but  Mr.  Boyle, 
uncle  to  the  earl  of  Buriington,  was  presently 
made  secretary  of  state. 

*<  The  lords,  who  were  appointed  to  examine 
Greffg,  could  not  find  out  much  by  him  ;  he 
had  but  newly  beguu  his  desi^s  of'  betraying 
secrets ;  and  he  had  no  associates  with  him  in 
it :  he  told  them,  that  all  the  papers  of  state 
lay  so  carelessly  about  the  oflace,  that  every 
one  belonging  to  it,  even  the  door-keeperl, 
might  have  read  them  all.  Hariey 's  custom 
was  to  come  to  the  office,  late  on  post-nights, 
and  after  he  had  given  his  orders,  and  wrote 
his  letters,  he  usually  went  away,  and  left  all 
to  be  copied  out,  when  he  was  gone  :  by  that 
means  he  came  to  see  every  thing,  in  parti- 
cular the  queen's  letter  to  toe  emperor.  He 
said,  he  knew  the  design  on  Toulon  in  May 
last,  bat  be  did  aot  disoover  it ;  for  he  bad  set 
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fimmcnt,  in  r«<at«oo  to  the  la^mentilioo  of  our 
fcms  ;  al^f  a  ci>|tv  uf  a  leticr  from  the  quceo 
t0  die  anpcror,  and  copies  of  prif  ale  boMoi-at 
KDt  to  the  fViiLe  of  Savoj,"^  kc.  To  which 
ind'CtfDeot  Grrg^  pleadeil  Guilty  ;  and  tijc 
reoonter  prooouoocd  feoiruci:  ol'  death  upon 
bim. 

caterH  on  hb  ill  practices  till  flctoUr:  this 
was  all  be  could  say.     By  the  cxamiDation  ut' 
Valiereaad   Barm,  aod  of  maov  others,   }^\w 
bvcd  about  D^i^kt  and  were  einplfved  liy  them, 
•  liascof  cry  was  made  of  a  coiwtaoi  inieircoune 
Ibey  were  in  with  Calais,  under  Ilarlt^}  's  pro- 
tectiuo :  tbcv  often  went  over  with  boats  lull 
of  wool,  aod  brouKbl  back  brandy  ;    though 
both  the  import  and  export  were  sereerly  pru- 
bibiteil :  ibey,  aod  those  who  belonfffd  to  the 
boats,  earned  o*er  by  tbena,  were  well  treated 
00  the  French  aide,  at  the  governor's  bootCf 
or  at  tbecomniiaaary's ;  they  were  kept  there, 
till  their  letters  couU  be  sent  to  Parts,  and  tiH 
Moms  coold  be  brought  back,  and  were  all  the 
while  a  poo  free  cost :  the  onler,  that  was  con- 
itantlv  ffiven  them,  was,  that  if  an  English  or 
Dotcii  ship  come  up  to  them,  they  shoold  cast 
their  laters  into  the  aeo ;  hot  that  tbey  should 
Dot  do  it,  when  French  ships  came  op  to  them : 
fo  they  were  looked  on,  by  all  on  that  coast,  as 
tlic  spMfl  of  France.    They  used  to  get  what 
Information  thev  could,    bcith    of  merchant- 
•bips,  and  of  tne  ships  of  war,  that  lay  in 
|he  Downs ;  aiul  upon  that  they  usually  went 
over,  and  it  happened  that  soon  after  some  of 
those  ships  were  taken  :  these  men,  as  they 
were  papurts,  so  they  behaved  themselves  vei^' 
insoleDtiy,  and  boasted  much  of  their  power 
and  credit.    Complaints  had  been  ofteu  made 
of  tliero,  bat  they  were  always  protected  ;  nor 
did  it  appear,  that  they  e^er  brought  any  in- 
formation of  importance  to  Horlcy  but  once, 
when,  according  to  what  tbey  swore,  they  toltl 
him,  that  Fourbin  was  ^ooe  from  Dunkirk,  to 
lie  in  wait  for  the  Russia  Heet ;  which  proved 
to  be  true :  he  both  went  to  watch  for  tliem, 
ond  he  took  a  great  part  of  the  fleet.     Yet, 
though  this  was  the  single  piece  of  intc  lligence 
that  they  ever  brought,  Harle}'  took  su  little 
notice  ul  it,  that  he  gave  no  advertisement  ti) 
the  Admiralty  concerning  it.    Thiti  particular 
excepted,   they  only   brooght  over  cummno 
newH,  and  the  Paris  gazettes.    These  exami- 
natious  lasted  for  some  weeks;    when  ihey 
were  ended,  a  full  report  was  niade  of  them 
to  the  HoiMe  of  Lords ;  and  they  onlered  the 
whole  report,  i»  ith  all  the  examioations,  to  be 
laid  liefore  the  quceu  in  an  acklre^s,  in  which 
they  represented  to  her  the  necessity  of  makin<r 
Gregg  a  public  example ;  uptm  which  he  nas 
executed :  he  rouiiiiued  to  clear  all  other  i>er- 
sons  of  any  accession  to  his  crimes,  of  which 
beseemed  very  t>ensihle,  and  died  much  better 
than  be  had  lived.''    Burnet. 

,  Judge  Foster  iu  his  Reports,  p.  198,  takes 
notice,  **  That  the  papers  found  m  lord  Pres- 
ton's custody,  those  loupd  where  Mr.  Layer 
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On  Febmary  9.  1703,  the  House  of  Lords, 
(taking  into  coomderaliou  that  Willinro  Grusr, 
who  stooil  eoovicieii  as  abo%e,  had  since  nis 
convictioo  cootioiied  in  Newgmte,  and  was  not 
executed,)  appointed  by  ballot,  the  duke  of 
Somersi-t.  tbe  doke  of  lievonsbire,  the  duke  tf 
Uoltoo,  earl  of  H  barton,  lord  viscount  Towns* 


bad  btli^ed  them,  the  intercepted  letters  of 
doctor  lleiuey,  were  all  read  m  evidence  as 
overt- acts  of  tbe  treason  rrapectively  charged 
on  them.  And  WiUiam  Gregg's  iaieraepted 
letters  might  in  like  manner  nave  been  ivad 
IB  evidence,  if  he  had  put  bimsrif  upon  his 
trial.  For  those  papers  and  letters  were 
written  in  prsseeution  of  certain  determinate 
purposes,  which  were  all  treasonable,  and  then 
u  contemplatioB  of  the  ofaiders,  and  were 
plainlv  connected  with  them.  But  papers  not 
capaUe  of  anch  connedioo,  while  thej  retnain 
in  the  hands  ef  tbe  author  nnpoUisbed,  as 
Mr.  Sidney's  did,  will  not  make  a  man  a  trai- 
tor, liord  Hale  (1  Hale,  p.  11$^— 123^  meo- 
tioneth  two  ctreumstauces  as  concomng  to 
make  worda  reduced  to  wriiiug  overt-acts  of 
compassing  tbe  king's  death,  Tbat  they  be 
published,  and  that  they  import  such  conn 
passing. 

"  Sending  intelligence  to  rebels  or  cocmiei, 
which  in  most  cases  is  the  most  effcctiud  aid 
that  can  be  given  them,  will  make  a  man  a 
traitor,  (except  what  b  done  iu  case  of  superior 
force)  though  the  intelligence  should  happen 
to  be  intercepted  ;  for  tlie  party  in  sending  did 
all  he  could ;  treason  was  complete  on  his 
part,  though  it  had  not  the  effect  be  intended. 
So  ruksd  by  the  judges  assembled  in  the  case 
of  William  Grecrg,  viz.  Tracy,  Dod,  Price, 
and  Denton ;  and  by  the  Court  of  B.  11.  Trio. 
3 1  of  the  late  king,  in  the  case  of  Dr.  Hensey.*' 
Foster,  p.  217.     And  p.  318,  be  aiMs, 

»*  For  Grc;;:g  was  intlicted  for  compassing 
the  death  of  the  queen,  and  also  for  adhering 
to  her  enemies;  and  Uenzey*s  indictment  «ias 
in  the  same  form  ;  and  so  was  lord  Preston's. 
And  the  writing  and  sending  the  letters  uf 
intelligence,  which  in  the  case  of  Gregg  and 
llenzey  were  stopped  at  the  post-office,  was 
laid  as  an  overt-act  of  both  thespecies  of  trea- 
son.   So  that,  admitting  for  argument*a  sake, 
which  is  by  no  means  auinilted,  thai  it  was  not 
an  overt- act  of  adhering,  since  the  letten  never 
came  to  the  eneiuv  's  bauds,  and  conseqiiently 
no  aid  or  comfurt  C\ab  actually  given ;  yet  the 
liare  writinjy  and  seudiug  them  to  the  post- 
oftice,  in  ord«r  to  be  delivered  to  tbe  enemy, 
was  undoubtedly  an   overt-act  of  tbe  other 
species   of  treason.      In   Gregg's    case   tne 
judges  did  rctioUc,  that  it  was  an  overt- act  of 
both  the  species  of  treason  >  cliarged  on  him. 
And  in  Henzey's,  the  Court  adopted  that  opi- 
nion, and  cited    it  with  approbation.**    [See 
East's  Pleas  of  thi'- Crown,  c.  2,  ss.   56,  58. 
Aod  Leach *s  Hawkinses  Pleas  of  the  Crowa, 
book  ],c.  17,  s.  31.] 

«( Though  the  cases  of  these  men  were  io 
tttbetance  the  same,  the  chaige  agaioat  thiP 
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beady  lord  Hdlifax,  lord  Sommera,*  lords 
coramiltees  to  emnine  into  his  case,  with  the 
mmtA  powers,  and  to  report,  &c. 

Ado  on  the  same  day  the  House  addressed 
the  ^ueen,  to  lay  before  them  all  such  papers, 
&c.  as  bad  been  had  or  made  use  of  in  the  exa- 
mioation,  proceedings  and  trial  of  Gregff .  The 

aueen  answered  that  she  would  give  orders  for 
lat  purpose,  and  accordingly  on  the  11th,  lord 
Snnderiand  presented  to  the  House  such  papers, 
&e.  and  they  were  referred  to  the  lords,  com- 
mitlees  appointed  on  the  9th. 

On  the  3d  of  March,  the  duke  of  Somerset, 
fttnn  the  committee,  reported  the  examinations 
taken  by  them :  and  on  the  same  day  a  much 
larger  committee  was  appointed  to  reduce  into 
inethod  so  much  of  the  said  examinations, 
dec.  as  they  should  judge  most  necessary  for 
the  public  serrice,  with  the  usual  powers,  and 
to  report,  &c. 

Oil  the  10th,  the  lord  steward  (duke  of.  De- 
Tonsbtre)  reported  from  the  last  mentioned 
committee,  that  they  had  pot  the  said  exami- 
nations, &c.  into  a  proper  method,  contained  in 
two  refiorts. 

On  the  ISth  the  House  resolved :— «  1.  Thst 
the  crime  of  which  William  Gregg  stands  at- 
tainted is  of  so  heinous  a  nature,  and  attended 
with  such  extraordinary  circumstances,  that  it 
may  prore  of  a  most  pernicious  consequence, 
if  not  made  an  example. 

'*  3.  It  plainly  appears,  by  the  examinations 
before  this  House,  that  Alexander  \Jlerk,  alias 
Valiere,  and  J.  Barra,  were  all  along,  iluriog 
their  bebg  employed  between  Englaml  and 
France,  in  the  interest  of  the  French,  an<t  car- 
ried intelligence  tirom  time  to  time  to  the  ene- 
my, to  the  great  damage  of  the  trade  of  this 
kingdom  and  her  majesty's  government,  and 
were  apparently  at  first  persons  until  to  be  em- 
ployed by  any  one  entrusted  by  her  majesty. 

'*  3.  That  the  open  and  public  manner  of 
the  correspondence  managed  by  the  said  Va- 
liere and  Barra,  with  the  governors  and  com- 
missaries of  Calice  and  BuUut^n,  could  tend 
only  to  carry  on  an  intelligence  with  her  ma- 
jesty's enemies ;    and  ii  is  highly  probable, 

Taried  in  one  particular.  Gregg's  indictment 
chargeth,  that  the  letters  were  sent  from  tlie 
place  where  the  Venue  is  laid,  into  parts  be- 
yond the  seas  (in  partes  transmarinas)  to  be 
delivered  to  the  enemy.  Henzey 's  with  much 
greater  propriety,  and  agreeable  to  the  truth 
of  the  case,  chargeth,  that  the  letters  were 
■eat  from  the  place  where  the  Venue  is  laid, 
tobodelivereil  m  parts  beyond  the  seas  to  the 
enemy.  As  the  letters  never  went  abroad,  this 
was  undoubtedly  the  safer  way  of  laying  the 
charge."    Foruaer  Edition. 

*  Boyer  says, "  The  House  of  Peers  ap- 
pointed a  committee  of  seven  lords,  of  whom 
the  earl  of  Sunderland  was  the  chief  manager, 
to  examine  into  that  matter."  (HiMory  of 
Queen  Anne,  p.  332.)  But  Sunderland  was 
not  one  of  the  seven  Lords. 
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that  thereby  the  stotions  of  onr  cniizers,  the 
streoeth  of  our  convoys,  and  the  time  of  our 
merchants'  ships  sailing,  have  been  betrayed  to 
the  enemy. 

y  That  the  said  Report,  and  Resolutions  of 
this  House  thereupon,  be  humbly  laid  before 
her  majesty,  by  an  Address  of  this  House; 
and  that,  in  the  said  Address,  her  majesty  be 
likewise  humblv  desired,  that  for  the  future, 
such  care  be  taken  in  the  secretories  offices,  aa 
that  the  papers  and  letters  of  the  greatest  im- 
portance be  kept  private  from  the  clerks  and 
under  officers  m  those  offices ;  and,  in  order  to 

Eut  a  stop  to  this  pernicious  correspondence, 
er  majesty  would  be  pleased  to  take  effectual 
care  to  prevent  the  like  dangerous  intercourse 
for  the  future." 

On  the  18th  the  House  addressed  the  queen 
as  follows : 

'*  We  your  majesty's  most  dutiful  aud  obe- 
dient subjects,  the  Lords  spiritual  and  temporal 
in  parliament  assembled,  having  been  informed, 
that  William  Gregg,  a  clerk  in  the  office  of  the 
late  secretary,  Mr.  Harley,  had  been  indicted 
for  high  treason,  in  holding  correspondence 
with  your  majesty's  enemies,  and  betray iug  to 
them  secrets  of  the  highest  importance;  and 
that  upon  his  trial  lie  liad  confessed  the  indict- 
ment, and  by  that  means  had  prevented  the 
examinations,  whereby  the  public  miaht  have 
been  truly  informed  of  the  particular  nature 
and  circumstances  of  his  crime;  we  thought 
ourselves  indispensably  obliged,  in  duty  to  your 
majesty,  and  for  the  future  satefty  of  the  king- 
dom,  to  do  ail  that  was  in  our  ^lower  to  find  out 
the  rise  and  progress  of  this  dangerous  corres- 
pondence. 

''In  o^der  thereto  we  made  our  hnmble  ad- 
dress to  your  majesty  for  all  papers  relat  ng  to 
the  charge  against  William  Gregg ;  and  your 
majesty  having  be«*n  graciously  pleased  to  give 
orders,  that  the  pa|)erb  should  be  laid  before  us, 
^e  referred  those  papers  to  a  committee,  and 
directed  tliem  to  examine  Gregir,  and  to  report 
the  said  exa«T)ination  to  Uie  House,  as  also 
what  they  observeit  npon  the  papers,  together 
with  such  other  matters  as  they  should  think 
liroper,  u|>on  their  enquiry  into  the  said  affiiir : 
Anu  the  Report  having  been  made,  and  taken 
into  consideration  by  the  House,  we  humbly 
conceive  it  to  be  very  highly  for  yojir  service 
to  lay  the  same  before  your  majesty.*" 

Report  concerning  Gregg. 

The  House  having  appointed  a  Committee 
to  examine  William  Gregg,  who  is  a  prisoner 

*  Die  Martis,  23  Martii,  1707.  It  is  order* 
ed  by  the  Lords  spiritual  and  temporal  in  par- 
liament assemble,  that  the  Address  of  this 
House,  and  the  Reports  therein  contained,  with 
the  several  examinations  annexed,  presented  to 
her  majesty  yesterday,  and  her  majesty's  most 
gracious  Answer  thereunto,  shall  be  forthwith 
printed  and  published. 

Matt.  JomisoN,  Cltr'  Pttdiamcntor'. 
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■I  Newgite,  ccDTidcd  fisr  kigb  tri— w  ( 
Wviopr  wko  bceD  pleawd  to  mer  lo  tb« 
Cominittee  teferil  |MpOTB»  which,  upos  the 
'humUe  AddrcM  of  the  Home,  htd  bten  hud 
Wfore  your  hmkhifM  by  her  mi^iesty's  cooi- 
vumd,  do  humbly  Uke  leave  to  imbrm  the 
Hotue,  that  the  eoect  of  the  teveral  pepers  re- 
ferred to  the  Commitlee  it  m  foUowi: 

L  A  copy  of  Gr«g|^s  letter,  whieh  was 
loftercepted,  (Uted  the  88th  of  Noveniber,  1T07, 
O.  8.  tent  to  Mr.  ChamiUard,  iocloeed  in  a 
fiaoi{iiet  from  llartchal  Tillard,  directed  to  Mr. 
Robioeau,  bb  steward,  at  Ftkris. 

In  this  Gregg  tends  to  Mr.  Chamillard  a 
eopy  of  the  queen's  letter,  written  with  her 
own  hand  to  the  emperor. 

In  the  same  letter,  Gregg  takes  notice  of  two 
letters  sent  by  him  to  Mr.  Chamillard,  the  one 
dated  the  24th,  the  other  the  28th  of  October^ 
last,  which  he  understood  Robineaa  had  pat 
l^to  his  hands. 

Tliat  perceifing  by  Robineau*s  letter  to  hia 
master,  tb&t  Mr.  Chamillard  desired  to  know 
the  marechal's  sentiments  of  Gregg,  Gregg 
had  himself  written  to  him. 

In  expectation  of  his  answer,  Gregg  flattered 
hfmself  that  the  paper  then  sent  was  ot  that  im- 
portance, that  there  could  be  no  lonrnj^ubt  of 
the  dcYotedness  of  a  Scottbliman  ror  France ; 
iMit  to  speak  of  hb  seal  fcr  the  scrfice  of  hli 
prince  who  had  Ibund  refu^  there. 

That  the  lines  onder  which  he  had  diawn  a 
stroke,  were  the  thoughts  of  the  loni  treasurer, 
whieh  he  had  added  with  bis  own  hand  to  the 
Ibst  draught  of  the  letter. 

The  same  letter  contained  some  other  newt. 

II.  There  was  a  copy  of  a  letter,  dated  the 
S^th  of  No? ember,  O.  8.  in  the  same  pacqnet, 
anbscribed  William  Gregg ;  in  which  notice  is 
taken  of  what  Robineaa  writes  to  Mr.  Tallard 
concerning  him,  and  that  he  himself  had 
written  to  the  HMurechal,  and  desired  Bobineau 
to  delirer  the  inckwed  according  to  the  address^ 
•s  being  of  great  conseqoenoe. 

III.  Hie  copy  of  a  letter  from  marechal 
Tallard  to  Robineau,  dated  the  loth  of  De- 
cember, N.  S.  in  which  Mr.  Tallard  savs,  that 
as  to  the  letters  of  which  Robineaa  m»de  men- 
tion in  his  of  the  25th  and  88th  of  Norember, 
that  he  had  delivered  them  according  to  the 
address.  Mr.  Tallard  knew  nothuiff  of  their 
contents,  but  by  the  same  post  which  broogbt 
Jiis  letters. 

That  he  was  obliged  for  tlie  offers,  but  could 
make  no  use  of  them  while  he  was  a  prisoner. 
When  the  peace  was  made,  he  would  gire  proof 
of  his  acknowledgment  to  him  who  made  the 
offers,  and  would  endeavour  to  engage  the 
person  to  whom  the  letters  were  addressed  to 
do  the  same.  In  the  interim  Robineau  was  to 
tell  tbe  person  to  whom  he  delivered  the  letters, 
for  ^  hom  the  marechal  had  the  utmost  consi- 
deration, that  he  was  much  obliged  to  him  for 
desiring  to  know  his  thoughts  More  he  wonld 
determine  what  to  do ;  that  the  offers  made  did 
not  suit  with  the  present  time,  at  least  as  to 
lumi^cc. 


Proeek&tigi  &gmmsi  tPWmm  Gregg f 
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1T07,  t«  Mr.  EabiMoa,  frsn  Osegf ,  to 
tate  him  for  being  delivered  from  an  im| 
HMn,  as  wooM  appear  by  —rerhsl  TbUard's 
letter,  unless  hia  last  to  Mr.  ChaosiUard  had  Mt 
made  him  dalarwikw  otherwise. 

V.  Copy  of  aMther  letter  of  Oren  to  Mr. 
Chamillard,  dat«l  the  S:Sd  ofPscsiAiii,  O.  8L 
whfoh  was  also  taken  in  marechal  TaftsrtPa 
pacqoet,  in  which  he  pretends  to  givo  Mr. 
Chamillard  an  acooont  of  what  paaaed  \m  par* 
liament,  with  thequestt's  Answer  to  the  kmnm 
of  the  two  Honssa,  and  his  asciisa  fer  Ml  find- 
ing the  Address  itself. 

VI.  A  letter  of  Robioean  to  Mr*  Tbikrd, 
tath  of  Deeember,  N.  8.  from  Paria,  (tran* 
oribed  by  Gregg  in  his  own  hand)  in  which  hi 
says,  he  was  going  to  Versailles  to  Mivar  the 
answer  with  lAiieh  he^waa  charged ;  that  he 
received  every  post  letters  from  the  same  pciWN^ 
and  that  he  took  care  lo  deliver  them  aooortfing 
to  the  address. 

Vlf.  Another  of  the  50th  of  December,  tfOf , 
N.  S.  that  he  had  been  to  deliver,  aa  Mr.  'Mlai^ 
had  charged  him,  the  answer  which 
sired  of  Mr.  Tallanl. 

VIII.  Analhar  letter  in  Orsgg*s  ha&d, 
the  9ath  December,  irOT,  tiSaik  in  Gregg*i 
doMi,  written  to  Mr.  Chamillard,  giving  m 
accoont  of  the  intention  tn  sand  Mr.  nlm«  m 
Savoy,  and  to  take  several  other  Otrmao  canrii 
in  his  way. 

IX.  A  Confession  of  Orw,  dsiiwad  totim 
lards  of  the  oommittee,  andaignad  by  hlni. 

On  Thursday  the  l«th  of  this  inslaal 
February,  the  oommittee  appoinled  by  yew 
lardshipa  went  to  Newgate,  in  eider  to  ^*^f«wif 
WUIiam  Gregg. 

They  acquainted  him  with  year  fordshipiP 
order,  and  t«d  him,  thai  as  iIm  crime  of  whidk 
he  atead  attainted  eras  of  the  nsost  heboos 
nature,  so  there  were  aeme  etrcematances  se 
extraordinary,  which  attended  his  case,  that  the 
Hoase  of  Lords  thoeght  it  might  be  of  aervite 
to  her  rnqjesty  and  the  kingdom,  to  have  all  the 
beginning  and  progreas  of  bit  treaaenable  eoiw 
respondenoet\illy  hud  open;  that  her  majeacy^ 
upon  the  application  of  the  House,  had  or- 
dered all  former  examinationa  and  papers  con- 
cerning him  to  be  hud  before  them. 

They  told  him  farther,  that  if  he,  by  a  tme^ 
ingenuous  and  full  confession,  wonld  deserve 
it,  he  might  have  ground  lo  hope  the  House 
of  Lords  might  interoede  in  hia  liehalf  for  mercj 
from  her  majesty,  which  ollierwise  he  had  ne 
reason  to  look  for. 

He  was  also  told,  that  being  a  man  of  nnder* 
standing,  he  was  not  to  expect  to  be  askel 
questions,  but  was  lo  give  an  aooount  of  him^ 
self,  when,  and  bow  be  became  first  employed, 
when  and  by  what  instigation  he  was  drswn  in 
to  correspond  with  the  queen's  enemies,  and 
how  fsr  it  proceeded. 

He  said,  that  one  Mr.  Gregff,  the  kteking^ 
rpsklent  at  Copenhagen,  was  his  kinsman,  and 
sent  far  him  thither,  and  hecontiniied  wiA  bine 
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aboat  three  yeen«  till  Iihi  deeUi,  which  bap- 
pened  aheat  two  months  before  the  late  Idof 
died^ 

iW  Mr.  VemoB  vraa  scat  envoy  to  Den* 
mark,  and  took  him,  whom  be  found  there,  into 
his  service,  in  which  he  coottnued  about  two 
jeara  and  an  half,  and  then  he  was  discharged 
from  bis  service  by  Mr.  Vernon. 

Mr.  Vernon  coming  for  Bogbuid  about  his 
private  alfairs,  while  Gre^ g  was  in  his  service, 
and  staying  b^re  some  time,  in  that  interval 
Gregg  received  some  letters  firom  Mr.  Secretary 
Harley,  whic^  gave  him  occasion  after  to  apply 
to  him. 

The  9th  of  Decembsr,  1704,  Orepfg  came  to 
England,  and  soon  made  application  to  Mr. 
Secretary  flarley  for  employment,  but  was  not 
nGommendsd  to  him  by  any  bodj^. 

The  3d  of  January  be  saw  mm  first  at  bis 
oSee,  where  he  attended  often. 

The  4itb  of  February,  1704-5,  Mr.  Joaes,  the 
Secretary's  first  derk,  caoM  to  him,  and  toU 
bim,  the  Secretary  would  speak  with  him.  He 
attended  on  the  Secretary  the  saooe  day,  who 
asked  him,  if  he  would  pe  willing  to  be  em- 
ployed in  his  own  country  f  Gregg  said,  be 
was  willing  to  he  eent  upon  any  good  errand. 
Mr.  Secretary  told  him,  it  was  to  give  an  ac- 
'^ount  of  the  proceedings  of  the  ensuing  parlia- 
ment, which  was  to  be  held  under  the  duke  of 
4rgyle. 

The  6tb  of  February  he  went  to  the  office, 
and  Mr.  Secretary  told  him,  he  should  be  dis- 
patched in  a  few  days. 

To  make  some  trial  of  him  (ss  he  supposed) 
Mr.  Secretary  asked  him*  if  be  could  ^ve  an 
aecount  of  the  court  of  Denmark?  Gregg  sakl, 
he  was  willing  to  do  it  as  weU  as  he  coukl ;  and 
accordingly,  in  some  time,  he  drew  up  a  state 
of  that  oeprt,  and  it  was  not  disapproved. 

He  attended  daily ;  and  on  the  80th  of  April 
Mr.  Secretary  Harley  gave  him  a  note  of  SO/, 
to  be  paid  by  his  steward  in  Seotland-yard. 

On  the  33d,of  May,  1705,  he  was  ordered  to 
go  for  Soptland,  and  about  a  week  after  set  fur- 
wards  00  bis  journey.  When  he  was  dis- 
patched, a  note  oi  SOL  was  given  to  him. 

Mr.  Secretary  always  amused  him,  with 
tellinjf  him,  he  should  have  instructions  lor 
bis  directions  in  Sootland ;  but  at  last  ordered 
him  to  dmw  up  some  queries  hiflMdf  about  the 
state  of  affiurs  in  Seotland|  which  Jie  did,  and 
they  were  approved. 

Some  of  the  quertes  were,  what  were  the 
deeigns  of  the  several  parties?  What  eerres* 
pondenoe  between  the'  highlands  and  St.  Ger- 
main's? How  affiKted  to  the  House  of  Hen- 
over?  &c. 

He  was  also  ordered  to  form  a  cypher  of 
letters,  whereby  to  design  the  great  men  there. 

The  Sd  of  June,  1705,  he  arrived  at  Edin- 
burgh, and  wrote  to  Mr.  Secretarv  the  Thurs- 
day following,  being  ordered  to  direct  all  his 
letters  to  Thomas  Bateman,  in  Scutland-yard. 

Mr.  Secretary  promised  the  receipt  of  bis 
letters  should  be  acknowledged,  and  he  pressed 
•ften  file  it,  te  know  they  eame  to  haed, ' 


bis  letters  were  intercepted,  because  he  was 
suspected  as  a  spy  in  that  country ;  but  though 
be  wrote  thrice  a -week,  he  never  heard  one 
word  from  Mr.  Secretary,  or  by  bis  order, 
during  his  whole  stay  in  that  country.  Being 
asked  bv  the  lords,  if  he  was  recommended  la 
any  body  in  Scotland  ?  he  answered,  no. 

The  15th  of  October  be  arrived  at  London, 
and  the  next  day  waited  on  Mr.  Secretary,  whe 
thanked  biro  for  his  letters,  and  told  mm,  he 
had  named  him  to  the  queen,  upon  occasioB 
of  a  paper  he  had  sent  s  But  Gregg  said,  ha 
believed  the  oueen  had  never  h<»rd  of  his 
name,  till  thb  last  unhappy  accident. 

On  the  99th  of  October,  Mr.  Secretory  or^ 
dered  him  95/. 

He  attended  daily,  and  pressed  much  to  ha 
sent   abroad,   particidariy  to  go   with   Mr. 
^Methuen  when  be  was  sent  to  Savoy,  but  it 
was  declined. 

On  new  yeav's-day  Mr.  Saerstaiy  dropped 
a  word  wb&h  startled  him  much:  He  tohl 
him,  be  woiiM  fix  him  ;  which  Gregg  under- 
stood was  bringing  him  into  bis  office. 

Upon  this  he  presented  a  petition,  that  he 
might  not  be  in  the  office,  because  the  salary 
was  soAall  j  and  being  in  debt,  he  could  nol 
live  on  it. 

He  attended  every  day.  The  Seeretary  in* 
quired  of  him,  what  he  knew  of  languages  f 
He  said,  be  knew  some  French  and  German^ 
but  knew  Latin  better  than  either. 

The  16th  of  Aoril,  1706,  he  was  admitted 
into  the  office,  and  a  note  was  given  upon  Mr* 
Jones,  as  for  one  of  the  clerks ;  and  Mr.  Se- 
cretary told  him,  it  was  only  to  keep  his  hand 
in  use,  and  that  he  would  provide  better  for  him. 

Tbe  16th  of  May,  copying  a  letter  sent  to 
Mr.  Vernon,  that  be  was  to  consider  of  some^ 
body  fit  to  be  left  behind,  Gregg  thought  it  to 
be  mtended  in  his  favour,  and  wrote  to  Mr< 
Vernon  on  that  occasion,  desiring  bis  conn* 
ienance. 

But  the  98th  of  May,  Mr.  Secretary  writing 
word  to  Mr.  Vernon,  that  he  had  leave  to  come 
at  bis  own  time,  but  must  leave  somebody  be- 
hind )  and  this  being  wrote  before  any  answer 
could  come  from  thence,  Gregg  saw  nothing 
was  meant  for  him  in  the  former  letter. 

Gregff  made  offers  of  service  to  Mr.  PaU 
tspey  wbeahewastogo;  but  he  said,  ha  was 
provided. 

Then  he  told  Mr.  Secretarv,  hie  ssind  was 
depressed  by  his  debts,  and  desired  to  be 
thrown  abroad,  and  to  go  with  sir  Philip 
Meadows ;  but  that  was  refused,  and  Strah«'m 
was  sent. 

Then  Mr.  Secretary  asked,  what  would  make 
him  easy  ?  And  he  gave  in  a  list  of  his  debts, 
amounting  to  about  35/. 

Since  that,  Mr.  Secretary  has  ordered  him 
at  several  times  about  90  or  95/.  in  the  whoie  ; 
tbe  last  sum  was  7/.  in  October  but,  part  of  a 
bill  of  14/.  for  which  debt  be  was  pressed  at 
that  time. 

Being  asked  by  the  lords,  if  his  debts  only 
made  bun  so  dessrous  to  be  gone  ?  he  said,  at* 
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M:Ur  k-i'jtT  t'i  hvLkuu^U-^%  MKud).  «vid  ktirrv 
fM/iu  fH*  k/^  tiv>*t);vr.  Ji«  put  tk«ctii  mM 
c;'  -  i-  f.  ftMT^'MA.  ftijv  aifu«r  iffevf'  i*i»ia  lb  Hd-. 
iUi-  i:  kteMl.  if  !*•:  Luew  b;>  lK*.  '^JJi:T%  •ftifct 

'i  uviilvu  wkk  i<#  U'  Utaty*^  ^  H«  covld  dU 
r»»-.^i  th(r  «iii'j».  bui  ^{i**«  ri«oij;;li  to  fi:«<1  muI 
IIU*.  IJi-  Mid.  It  v.i.%  ^fMJb  Ui  Uae  CV(jb«^  <lf 
tilt-  "liifr  -  d;c4'  tt\  31  r    Ud'^r.iiAt:  tatAui  ?»uu- 

ilti..«f.  lU  i!i{r  . '  L  «*  itj  .t  1  »f.^. 

J  «M    Jill .  L  k  iHii  r»  tin  r..t#:Ji«*t  •!»  mi<i*'  ti{i 

Tu«ri/MJ»  .  9-J:!;li^f:t^  r'^JirttJ  hrn  tot^oc 
llifff  m4ii«'<  M'lif  if/i  of  liM  rorr*'*!*'/!.  ■*-iir.«',  wbeii 
it  f#fv'^ii*  '-ii'i  ti  •«       '/  It  li  s'l  Urtii  rarr  a^H  no. 

I#f**/lf  ►4iil.  ih#?  1*.  •  ••i'jUk  »iI  *.'*  writintr  lo 
Fi'unce  «i^«  lu  «irfli  r  10  \i  1  iriow}  .  h\  'jliUiri' 
III'.'  II  |«SM»,  iuiil  ilisl  Li»  tirkt  l«turr  Mbk'iiie  24tli 
•il'  Octftticr  luHl . 

Fioiii  liik  tiibi  fful«riu|f  into  ili^<»ffir'».  he 
litt'l  •ilMra^ti  a  ;;n'.it  haml  in  {Mfrdiinj;  tlir  FMrnrli 
|«riMiiiffrk  kticrk:  That  cot'  riient  op|iortuitily, 
kiirf  liik  {loicrily,  f(a»c  lisin  itiv  irn  j  t^iii'in. 

1'iie  Frcr iirli  |*riNOU«  m  leitm  rarii" 
i'i-mrMlf:ii»fr,(Jir«*«:tf9l tn  Mr.  I^wii.  Mareclial 
'i  Altaifl\  lii-rra  are  iiiutfr  a  nviii|f  i^eal,  the 
n-al  (*t  ihf'in  cotua  alwaya  MtM,  but  are  o|ieued 
ftl  tbc  otiii'f . 

Genera  My  Mr.  Ijtw'm  threw  them  down  on 
the  lab'c  ain)  li*l\  the  periisiiiff  I  hem  to  the 
clerka,  tu  Mr.  Mann,  and  (in^tf ;  and  »iiice 
Mr.  ManiiiiUiucatlice,th<^y  have  been  trusted 
wholtv  III  f<re|(|f. 

II  iiin'Ktc  fflMrrved  any  thinjf  that  \w  thouipht 
liialfriul,  h«?  made  an  (*xiruc:tuf'  it,  and  ahevicd 
it  lo  lh<f  henretary  or  under- &errelary.  He 
ineiitiwirda  pariit'ular  extract  he  hati  made  out 
of  a  h'tter  ui  Mr.  Chainilhird'a  to  roarecbal 
TalUnl 

lA'itfra  rnrnr  from  Nottim^ham  ?verypofit; 
«>*iHflinii^  iMi-iii}  Icilfrh  mine  to  tiicrii  iii  a  Hay 
fruni  I'Viinrf* :  lUiiM'raiiieuIwnvH  Nealeil.  Frui'ii 
the  tunc  hi' rjiiii*  iiilu  the*  iiliice,  ihi.M*  U-ttencHTre 
betrur  |Nri tisctl  t^iiJier  hy  the  mcrelary  or  uiidiT- 
secretary,  ««hicliheis  auie  of,  bccauae  they 


t«l  .    WKH     Wit- 

O'^.i' %L)d    ii«  hi"ii  dl«fHA^< 
t;-  ■  •!»•  h'f'-i'T-:  i4  ihtfke  trtMn:  (sl««9 
rh' I'j    iM   u«flt4j4.:   .:  mm  u*  be  a 

>jr     v^^A-LM    Harl*^   »ro»t  a 

•  A^  V  ffl.»  fri,»»»i  Mr     H-.«fil»*lii 

in:  u'jv.  :%  II.  .u  Cj?>p::tf  H'und  n  ••  ii-l 

•  tl   aa-:  :»i*    r?»tK-t<  ^'  bad.  ibai  bei 
iM  ^<-7eiari  « ttti  It  ai  ei««««  fc'dark  tf 
ID  0«ijt*T  4*».:     llii*  leiifT  w»  laa^ii  «i 
Im  a  i:H*!<:ti  .u  ttie  ofrre  ;  fcm  •♦w  M'  !#•■ 
Mf  I  (1  avkjt  k»r.  va^  vntie  ai  fint. 

TiK  r  J  -ru  dnujht  '*f  t>K-  «j«ee«'i 
tW  iniftin\t.  ak  -i  Hak  alierv^i  t««  the 
bur«r.  «a»  k-ii  Lii  lUe  pu-tlic  book  ol  tbe 
t'l  be  eDi«i«d.  Th«-  ^Hie  L»i;tit  h  «aa  to  br 
i.wa\  .  tri«»re.  Orejff  w-id.  be  »oniid  it  BBS 
ti^iifccnued  it.  and  any  oiher  c*e-L  of  tbe  otter 
u..^t  haie  dwie  it  a^  nini  a»  be. 

.4Jj  toe  buok4  in  ihe  MiicY.  lie  Hi  a  |Ht*i 
iti-'  kM  i«  a 'way*  'n  iLe  dmir.  and  Mt  owly  ibl 

•  bTi»,'but  tbe  cbanjber-kcrf»er^  iu*y  baveae- 

4)1  Mipr*.  except  tb**!*  •rroie  to  ihedokerf 
M  i  r  V./roi.  2 !» .  ar*-  fnterrd  in  the  books  ■•^ 
lU'i^i  ari?  <•!  !i  c-rsi.-d  in  |n<M^  bheeU.     GntE 

m  I 

ke.'i.  li*-tlk'J  <    'i'.C- 1  Ill3n\   ot  lltCi«e. 

'I  l«r  dra:ju'  iit  ol  the  ijii«nj'#  l«i«^  to  il«e  empe- 
ror Mb»{ir' {-ar^Hj  bv  Mr  Lp»i»;  iii«a»lhen»ftl- 
i»-ri  M.  ill*  h?irjd  of'  Mr.  Thf»ni»s,  Mr.  Hat  ley 'f 
ii'.ni«-«i  •-  ( Itik.     Tlie  addition  was  im  llie  loi4 
,  tr*rrfv  ir^r'«   uwn    hund.     Mr.  Maon  aaw   il  M 

■■  »;i  'i'. i:ir.    Maun  md  to  Cirtrinr.  tbat  «bM 

!  \ia4  ii'ldMl  W\  the  Ion!  treaaurcr.  was  BOCh  tbe 
Uiif  i  ii  I  part  tit  the  Utter. 

Cire;»sf  sail!,  he  sent  all  hi*lelt*^i»  to  Fneee 

ur*der  the  cuter  10  Mr.  UidHncan;    beowi^ 

i'-n.  :  he  midI  ih*-  nuiy  ui'  the  (|ueen*»  letter  t«  Mr. 

'  under  a     C.'himillard  t\ic  hame  iiif^ht  the  qiievn's  leHer 

Has  diapa  ched  to  the  ifiiipcmr. 

Gnvif  fcaid  f'.irthcr,  thai  the  letter  in  fb« 
«)Ufeir»  «i»n  hand  »a*  pWen  to  Grt^  l«y  ^Ir- 
Strreiaiy  liiiiiielt'  almutonp  <rrlork  at  inifhl, 
fiid  he  was  sideiy  hiirustcd  to  |im  it  up  in  sir 
Fhili|»  Mead«>UN*f  pacfiuel,  alter  efery  body 
hail  U-lt  iheiithtT. 

Ktihiiieau,  in  his  h.-tter  to  Groir?.  fH^k  HO- 
ticp,  th.1i  he  hiiil  tlHifere<l  hi«  ietif-ra  to  Mr. 
CiUHiiiUaril,  and  that  Mr.  Cbainillant  sent 
lo  hdiise  with  roareclial  Tullanl  usmmi  Gnirg*s 
|»p-i«'>i«il. 

(JiHin  this.  Gregff  wrote  a  letter  to  marechal 
Tnt  ard,  of  which  he  said  he  had  no  copy.  Iiot 

IiretKiiikil  Id  repeal  the  words  ol  theltrtiertotbe 
oriU  coruinittees. 

Th«  lonlscommitiPCK  lohl  Orcjr!?,  »^  would 
he  exprcted  by  ihe  liouso,  that  he  shouUI  he 
tery  clear  and*  particulur  in  declaring  hy  what 
advice  or  encuurajrcment  he  first  began  such  a 
correspoDikiice.    lie  said,  hy  none  at  all :  b* 
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far  High  Treoitm^ 

I  tempted  to  it  bj  tlie  de? i1,  and  the  bopes  of 
getting  moDey. 

He  nid,  that  upon  hearing  a  French  perri- 
wig- maker  was  committed  to  Newgate  for  high 
treason,  he  had  desired  to  be  admitted  again  to 
the  lords  of  the  cabinet-council. 

Bat  he  would  not  own  that  he  knew  the 
roan ;  bat  said,  he  had  since  heard  his  name 
was  Valiere  or  Clarke ;  he  was  told  so  by  a 
gentlewoman  who  came  to  see  him  since  his 
Gonilemnation. 

He  said,  he  held  no  correspondence  in  Eng- 
land, but  only  in  sending  the  common  letter  of 
the  office,  with  other  printed  news-papers,  to 
some  gentlemen. 

Gregg  said,  he  had  been  long  acquainted 
with  oue  Crpokiihanks,  who  promised  that  if  he 
would  procure  a  French  pass,  he  should  hare 
200  guineas ;  and  Gregg  undertook  to  procure 
the  pass. 

The  first  time  he  wrote  to  Mr.  Cbamiltard 
was  the  24tb  of  October  last. 

Browiij  a  merchant,  father-in-law  to  Crook - 
sbaiiks,  aod  oneBollinger  a  merchant,  were  ac* 
quainted  with  this  agreement  about  the  pass, 
and  they  dined  together  at  Brown's  house; 
and  Brown  undertook  for  the  money  if  the  pass 
could  be  procured. 

Gregg  said,  be  ac«|uainted  Bollinger  of  his 
having  sent  a  copy  ot  the  queen's  letter  to  Mr. 
Chamillard,  at  the  Cross -keys  tavern  in  Co- 
ivent-cfanlen,  and  shewed  him  ei^ractsof  mare- 
chal  Tallanl's  and  Robineau's  letters.  He 
said  also,  that  he  read  the  extracts  of  their  let- 
ters at  another  time  in  English  to  Brown  and 
Cro(»kshanks. 

The  lordff  committees  asked  him,  to  what  end 
lie  told  Ik>llioger  of  what  he  hail  done,  in  send- 
ing (he  queen's  letter  to  Mr.  Chamillard  ?  He 
only  said,  it  was  downright  madness. 

The  lords  committees  asked  him,  if  any  body 
came  to  him  ?  He  said,  one  Mr.  Arbuthnd 
came  to  him,  and  nobody  else,  and  his  basineaa 
was  to  bring  him  chuiity. 

The  lords  committees  asked  Mr.  Gref(&,  if 
he  had  no  more  to  acijuaint  their  lordships  i 
with  P     He  said,  No :  and  being  told  by  them  I 
that  it  concerned  him  very  much  to  consider  of  . 
it;   that  Uie  lords  observed  be  had  told  them 
nothing  l»ut  what  he  knew  they  had  means 
in  their  hands  to  be  tully  iniormed  of,  without 
his  sayintr  any  thing ;   and  bow  bard  it  udiild 
be  for  the  House  of  Lords  to  belieTe  that  he 
would  venture  upon  such   a  correspondence, 
without  some  support  or  encouragement ;  he 
persisted  in  if,  that  be  had  no  more  to  say. 

As  tiie  lords  committees  were  risen  up,  and 
had  called  for  the  keeper  to  take  Mr.  Gregg 
•way,  he  took  a  brown  paper  out  of  his  pocket, 
which  was  sealed  up,  and  took  out  of  it  a  paper, 
which  he  said  he  had  prepared  against  the 
queen's  birth-day,  and  desired  the  lortls  to  read 
it.  It  purported  to  be  a  petition  to  the  House 
of  Commons.  He  pretended  he  knew  not  how 
to  get  it  delivered,  because  he  concluded  all  the 
papers  sent  by  him  would  be  delivered  to  Mr. 
Secretary  Harley. 
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The  lords  finding  the  paper  to  be  addresseil 
to  the  House  of  Commons,  told  him,  it  was  not 
proper  for  them  to  receive  it,  and  delivertd  it 
immedhitely  back  to  him  again. 

The  lords  committees,  as  they  went  away, 
told  Gregg,  That  if  he  would  recollect  himself, 
and  set  down  in  writing  any  thing  that  he 
thought  might  be  tor  his  own  service,  or  qf 
use  to  the  queen  and  her  government,  he  might 
send  it  to  them,  and  the  keeper  should  hare  di* 
rectionsto  convey,  it  ^fely. 

The  next  morning  Gregg  sent  a  letter  to  the 
lords  committees,  which,  as  soon  as  they  had 
perused,  they  returned  to  him  again  by  a  gen* 
tleman,  with  the  foltowing  message: 

*'  The  k>rds  of  the  committee  have  ordered 
me  to  retnm  this  paper  to  you,  they  being  of 
opinion  that  it  is  not  material  to  the  ezamma- 
tion  for  which  they  were  sent  to  you  by  the 
House." 

The  lords  committees  think  themselves  obli* 
ged  to  acquaint  the  House,  that  they  did  no 
observe  Gregg  to  be  under  any  disorder  or 
terror  from  the  apprehension  or  sense  of  hii 
danger. 

liie  indictment  of  €^regg  for  bis  treasonaUu 
correspondence  with  her  majesty's  enennes, 
was  brought  beibre  the  lords  oommttteeo, 
which  indictment  be  confessed  upon  his  trial, 
and  judgment  was  thereupon  given  against  him. 

The  lords  committees  do  think  it  their  doty 
to  acquaint  the  Hoose,  that  they  having  been 
intormed,  by  means  of  the  keeper  of  Newgale, 
that  one  William  Gregg  bad  been  formerly  ia 
Newgate,  and  indictefl  tor  counterfeiting  the 
coin  of  the  kingilom,  and  that  it  was  talked 
amongst  the  turnkeys  in  the  prison,  thai  this 
was  the  same  man  ;  they  sent  to  search  the 
books  in  Newinite.  and  found  there,  Tliatiii 
May  1697,  William  Gregg  and  Elizabeth 
Gregg  were  imlicted  for  counterfeiting  tliecoin. 
Thereupon  they  sent  (or  Mr.  Tanner,  who  baa 
the  custody  of  those  records ;  he  brought  the 
indictment  hetbre  them,  and  it  appeaml  thai 
Elizabeth  Gregg  was  tbund  guilty  and  ezecnt- 
ed,  butihat  William  Gregg  was  aot|uitted;  and 
that  Thomas  Holloway  and  Himoo  Newport 
t^ere  the  witoessesat  the  trial,  who,  as  wan 
saiH,  are  both  dead  since  that  time. 

But  one  Thomas  Kinserlev  and  James  Biddl* 
declaring,  that  they  both  knew  that  Gregg, 
who  was  then  indicted,  very  well,  and  be* 
lieved  they  should  know  him  again  if  they  saw 
him  ;  the  lords  committees  sent  them  severally 
to  see  William  Gre^g,  now  in  Newgate,  and 
they  both  of  theip  dul  <'eclare,  That  they  be- 
lieved, and  were  confident,  tliat  the  same  per* 
son  now  in  Newsrate  was  the  same  William 
Gregg  who  was  then  imlicted,  and  whose  sup- 
posed wile  was  tlien  found  guilty,  and  burnt  ; 
and  they  did  bfith  of  them  voluntarily  mako 
oath  to  this  olfect,  and  James  Biddle  swore. 
That  after  the  trial,  the  discourse  in  the  neigh- 
bourliood  was,  that  Elizabeth  Gregg  took  the 
whole  matter  upon  herself  at  the  tml. 

Their  two  affidavits  are  laid  before  yoor  lord- 
ships. 
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6  ANKE. 


Pnceedingi  againtt  ftlHiam  Gregg, 


[1988 


Aftar  oM  of  tbcM  pwMM  bad  Wn  ta  Ke 
Willian  Gran,  WilltMB  Ong$  wrote  »  kttw, 
d)TKtad  t»  IM lorfc  of  tba  caainitB«i  m  wkieb 
be  did  rerj  poMtifdy  dta^  that  b<  m*  ibe 
finan  wbo  bd  bMn  (ricd  lor  awaiDf  im  H«y 

i«r. 

[Hera  Mknn  sDigcttofttK:  Report  of  Ihe 
•KunimtiDtu  of  VHller«  kHas  ClarfcB,  of  Bu- 
Imr,  of  Ban,  of  cantaiD  Whitehall,  of  William 
Maaon,  of  iMac  Hoirard,  of  Carter,  BUnd 
and  iereral  oiher  pervona.] 

•'  HaT  it  pleaaa  your  luoa  t'soellant  ■»- 
jaatj  ;  We,  jour  DMtJeatj'a  Boat  dutiful  ao^ 
jecu,  tbe  Lonla  •piiilua)  and  temporal  !■  par- 
liaiueiii  aaacmUed,  haviogr  enland  into  ■  ae- 
riouaeoiuidaratMwaf  ibeaaidaereral  Ruorta, 
bavo  mwDimooaly  come  to  tbe  followitig  Kaa*- 
Intiona  tlwreupM :  That  it  ia  ear  opiwao,  Thai 


tbe  crime  of  which  William  Gregt( 
tainted  ia  of  ao  beinoua  a  iiaiwe,  and  attended 
h  ancb  extraordioat; 


le  put  a  BtKp  to  tbat  dangvow,  and  wbioh  naaj 
Boon  prore  fatal  intercourse  between  jour  mttr 
jaaty'a  anltiaau  aad  Fiance,  whiob  baa  of  late 
raccirad  ao  fnat  an  eocoun^^emeul  br  ibe 
eamUaoaaoo  and  protaetioa  gnta  to  Valiaea 
eod  Bars ;  aiace,  unlata  thai  be  eSfevlaaUj 
will  eootinue  to 


deatmciiTe  trade  of  leiidiaB  wool  Ut 
FtaBM,  whiob  baa  bam  wiib  mucb  cfaarga 
and  ifoaUe  interrupted,  and  in  good  maaaaro 
sappreNod,  will  be  rarivadte  a  greater  degna 
than  ever." 


[Here  foHow  the  E^ . 

See.  with  which  Ibe  Lotda  oODcInde  tbcit  Ai 
dreia.*] 

Her  HuBSTT'a  moat  graeioaa  AiiawaR, 
Hj  Lorda;  1  amaorrytbat  anjr  wboban 


with  ench  extraordmarv  cIreaMalaiicM.  ihatit     i         '  T^    .'.    — -— --j  «-■— v."™""'* 


That  it  doea  olainly  appear  to  ua,  a*  well  hj 
what  Uexander  Valiare  and  John  Bara  hare 
iBfbrmad  agninat  each  olber,  aa  by  tbe  nuny 
examinationa  taken  MOceniag  them,  tbal  tbej 
WRo  both  in  tbe  Fra«ofa  intereat,  and  uo&t  ta 
ba  mated  or  emplaycd  b^  any  pcnoaa  in  year 
muMty'a  aerrioa;  And  thai  ifaa  opes  and 
niClia  manner  of  tbe  eoneapoadenca  inaiianad 
by  them  with  tba  goferaon  and  oommiamriea 
of  Calaia  and  Bonlogaa,  eonU  lend  only  to 
carry  on  an  inlelligoDca  lo  tbe  adraola^  of 
year  m^jeely  '■  cacmiea  ;  and  that  it  ia  highly 
probaUo  thereby  Ibe  atationa  of  otir  cnaaaa, 
tbo  alrengih  of  onr  oon>oya,  and  tbe  timea  of 
aaihog  of  our  merdumi  ablpo,  hare  been  be- 
trayed lo  tlw  French. 

"  Hay  it  pkaae  your  Da^fcaty :  It  ia  yonr 
m^iaaty'a  ^«ry,  and  the  happineaa  of  Eorope, 
tbal  yon  arc  at  the  bead  ^  one  of  Ibe  greateat 
Mfl^deracica  thai  ever  waa  IcMtwn  ia  bialofy ; 
a«d  it  ia  tbe  common  ceoeera  of  ibe  wbote  al- 
liaBce,  that  yonr  wmaak  iboaU  be  kept  with 
the  atcideM  aecreoy  i  Bnt,  in  the  papera  now 
laid  before  ycu,  yonr  m^iea^  will  he  ptaaaed  to 
obeerre,  that  aome  of  yonr  reeolntiBae  of  tbe 
greatmt  moment,  and  Ibal  re^nired  Ibe  nt- 
moal  eecrecy,  bare  been  aeni  le  yeurenaaniee 
bv  the  aame  poet  they  were  iliafiatclwd  to  the 
allite  I  tliat  all  the  papera  in  Mr.  Secretary 
Uarley'a  office  bare,  for  a  cooaiderahle  time, 
been  expoMd  to  tbe  view  e*«e  ef  tbe  BMaont 
clerka  ta  that  eOoet  and  tbal  the  peraml 
ofall  ti>e  letlera  to  and  from  the  Freacb  pri- 
•onen  waa  ehirfly  tniHed  to  Gregg,  a  paraan 
of  a  very  an^)icioua  cbaraeler,  and  known  to 
be  extremely  iadigent.  It  ia  not  eaaily  w  be 
ktwwn  what  ill  conaefoeoceB  may  here  atteiid- 
ed  aueh  negligeiuM.  -Btrt  we  depend  opon  h, 
that  Iheoe  matiera  bcinr  thna  plainly  laid  o|ie« 
to  your  mqealy,  we  uaU  be  aeeareil  agmnot 
Uy  daneefB  of  tfaie  nature  for  the  Aitnre.— 
We  are  miher  in  dnt»  bomid  to  bteeccb  jour 
aajeflty,  thu  all  paaMUe  netboda  may  be  OMd 


to  thejiati 

■■  Tbe  ezamplea  yon  lay  befon  me,  wiO,  I 
do  not  doubt,  be  a  Mifficient  wanuog  to  beef 
all  matter*  of  importance  aa  aecrel  aa  mav  be, 
and  to  employ  tuch  only  a*  then  ahall  be 
good  grounda  to  beliera  will  be  ftithful," 

Giegg  lay  one  bnadrcd  daya  under  aetiteBee 
before  no  waa  exrenled :  but  a  few  yeara  aAer 
Ur.  Francia  Huffroao  (a  penon  of  eome  not^ 
wrote  ibu*  in  a  pamphlet  to  tbe  public.f 

*  The  parte  of  the  Addreaa  which  I  hare 
omitted  aaom  not  materially  to  concern  the  re- 
lation between  Barley  and  Gregg,  which  con- 
atitnlea  the  prominent  olgcct  of  thu  article, 

f  Sea  Secret  Tranaaetiona  during  the  bun< 
dnid  day*  Mr.  William  Orc^  lay  in  Newnta, 
nndarieatenee  ofdwthforbigh  treaaon.  For- 
mer Edition. 

"nteoe  Secret  TramactioD*  are  ioaerted  in 
tbe  4lh  Collection  of  Bommera'a  TiactB,tol.3, 
p,  303  :   whet*  it  appear*  that  the  article  waa 

Ginled  in  tbe  year  1711,  (ti>e  year  in  which 
arley  became  loid  treaaurar).  AAer  tbe  title 
follow*  Ihia  iutrodudiun,  which  diacloaea  at 
enoe  the  object  and  tbe  temper  of  Ibe  writer : 

"  PnbSafaed  for  tbe  betier  inrormatioa  «f 
ancb  aa  bare  been  delnded,  misnformed,  or  im* 
poaed  on  by  the  dithoncat  abetioraofa  lateae* 

" wboae  power  and  preraleoey  oocaetOA- 

10  take  np  with  auch  reports,  aa  ma- 
t  dictated.  While  (ihrougb 
I  of  tbe  truth)  abundance  of 
other*  remained  wholly  ignorant,  or  bare  im- 
bibed notbhifr  bat  the  partial  auggaationa  of  tbn 
party  they  tide  with. 

"  Tbia  impartial  account  it  dwlieated  le  all 
honeal  men,  who  will  (duubtlemly)  conatder, 
and  be  coovioceH  hereby,  how  iruJy  brii^ht  and 
apolleM  the  right  hononnble  Hr.  Rubert  Hir- 
ley'a  repnlation  muit  be,  which  the  aiihtilty. 
Ilea,  reaem,  and  miprecedeoted  taalignaney  of 


edmaay  H 
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fit  High  Treoiotu 


«•  I  iras  abitNid  tt  the  time  of  Mr.  Grmr'a  i 
tritl  which  hat luade  bo  much  noise ;  anauio 

Keat  eateem  people  had  of  the  duke  of  Marl* 
roagh  on  account  of  his  glorious  aucoeasesi 
eecaaioned  them  to  tliink  very  hardly  of  the 
honourable  Mr.  Robert  Harley,  then  one  of  the 
aecretariea  of  state,  \Tben  they  heard  bis  grace 
would  hare  laid  down,  unless  the  other  was 
remored ;  and  Mr.  Harley  baring  been  re- 
flected on,  f  ver  smce  he  waa  naade  a  peer  and 
lord  treasurer,  on  Gregg'a  account,  1  thought 
mvaelf  obliged  by  tnith  and  justice,  to  g^re  the 
ibilowing  account,  as  1  received  it  mna  Mr. 
Lortain,  a  man  of  character ;  aud  Mr.  Lorrain 
did,  in  a  most,  solemn  manner,  declare  to  me, 
not  only  hia  bdng  fully  conrinced  of  Mr.  Har- 
ley'a  innocence,  but  told  me  of  so  many  en- 
d^rours  to  corrupt  Gregg's  conscieoce,  not 
only  with  repeated  offers  of  life,  b«t  of  great 
prefermentfi  and  adrantages. 

*'  It  is  apparent  from  hence,  that  aome  per- 
sona stabbed  as  directly  and  Tillainooslr  at  Mr. 
Harl^'s  life  then,  as  Guis<Hurd  did  siooe.  I 
bare  printed,  and  caused  to  be  published,  a  true 
oopy  of  a  letter  written  to  me  by  Mr.  Lorrain 
himself  of  what  relatea  to  Mr.  Gregg,  while  he 
waa  under  Mr.  Lorrain's  care,  wi&i  Gregg's 
dying  speech,  and  am,  &c. 

"  Francib  HomcAN." 

A  TauB  COPY  of  the  Ordinary  of  Newgate, 
the  Rer erend  Mr.  Paul  Lonrain'a  Letter  to 
Francis  Hoffman. 

<*  My  good  Friead ;  When  ^ou  were  with 
me  yesterday,  you  know  I  was  m  haste  lo  go 
to  St.  Andrew's,  and  could  not,  for  that  reason, 
give  yon  the  account  you  then  desired ;  but 
promised  it  you  against  this  morning. 

"  That  1  may  be  as  ^ood  as  my  word,  I  hare 
(being  now  engaged  m  business  from  home) 
left  this  to  refresh  your  Boemory,  in  what  I 
once,  and  more  than  once,  told  you  about  Mr. 
William  Gregg. 

*'  When  that  unfortunate  person  was  under 
sentence  of  death  for  high  treason,  1  (accord* 
ing  to  ikne  duty  of  my  place)  constantly  Tisited 
him,  prayed  with  him,  examined  him,  and  ap- 
plied such  directions  and  exhortations  to  him, 
as  I  thought  most  suitable  for  the  weil-disposiog 
him,  and  preparing  him  for  another  world. 

"  1  found  dim  to  be  a  man  of  parts,  and  yery 
seosiUe  of  his  heinous  crime,  which  he  readily 
confeased,  aud  for  which  he  expi^essed  great 
horror,  sorrow  and  repentance. 

**  I  often  pressed  him  to  discorer  who  (if 
any)  were  concerned  with  him  in  that  treason- 
able fact 

*'  And  pressed  him  also,  (in  an  especial  man- 

_.  ■ — ..  *  - — ■■'•■■  I       ■  .. ■  ■     , 

the  late  mighty  party  (he  has  orer-tumed) 
could  no  ways  blast."  It  is  scarcely  worth 
mentioning,*  that  the  article  in  the  text  signed 
Francis  Hoffman,  is  not  the  whole  of  his  adrer- 
tiaement,  or  as  he  calls^.  it  apology,  which  is 
a;iven  at  lai^  in  the  Sommers  Tracts.  Pro- 
bably what  has  been  transferred  hither  will 
suffice. 
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iier,iip(m  hia  eternal  aaWatwa,  aad  as  he  should 
answer  it  at  the  great  tribuaal  of  God)  f^ely  to 
tail  OM,  whether  Mr.  Hariey  did  know  any 
thing  of  it,  or  was  any  waya  ooocemed,  or  ta 
be  ooaoerned  in  it. 

**  To  which  he  anaweaad  me,  with  the  gmati^ 
and  Boienaest  asseveration  and  proteatatioB 
unagioable,  (he  bemg  aU  the  while  upon  )iia 
kneea,  and  calling  the  yi,vt9X  God  to  witnoi) 
that  that  hoooumble  gentleman,  Mr.  Robert 
Harley,  knew  nothing  of  it,  neither  was  ta 
know  nor  lo  he  cooeerned  in  it. 

'*  Whieh  he  baring  aatd,  and  of^  repeated 
to  aae,  I  then  grew  jealous  of  these  people  that 
frequently  came  to  him,  who  (as  ha  loM  me) 
were  so  hr  from  offering  him  any  thing  la 
quiet  his  conscience,  that  on  the  contrary,  thej 
gare  a  great  disturhanoe  to  it. 

*'  It  seems  that  among  the  rest,  same  firiendf 
of  that  honourable  gentleman's  coming  to  aea 
this  prisoner,  1  then  expressed  some  dislike  of 
hia  being  so  much  disturbed,  by  persons  that 
resorted  to  him,  eren  at  theae  hears  when  my- 
self was  to  be  at  prayer  with  him  ;  but  I  knew 
not  who  tboaa  persons  were  that  thus  came  la 
him,  and  my  endearouriag  to  keep  them  from 
him,  was  with  no  other  design  than  for  the 
good  of  that  poor  man'a  soul,  who  did  all  along 
express  to  me  his  great  desire  of  being  in 
the  chapel,  and  prirately  in  his  room  with  me, 
as  much  as  posnUe. 

<<  And  as  he  also  told  me,  that  he  was  prof- 
fered his  life,  and  a  great  reward,  if  he  would 
aceuse  his  master ;  so  I  must  own  to  you,  I 
was  rery  uneasy  at  his  frequent  visitors,  espe- 
cially when  I  considered  how  they  distoroed 
his  mind,  and  how  much  they  took  np  of  his 
precious  moments,  and  hindered  him  from  his 
devotions,  and  my  assistances  to  him  therein. 

*<  I  urged  him  naany  and  many  times  and 
ways  to  clear  his  conscienea,  and  not  violate  it 
for  the  whole  world ;  tdliag  him,  that  it  waa 
infinitely  better  to  die  with  a  goad  oooadenoa, 
than  make  shipwreck  of  it,  and  saw  his  life 
here ;  yea,  and  gain  all  the  world,  by  laying  a 
fidse  accusation  on  that  heooarable  person,  or 
any  other  he  knew  to  ha  ianoeent,  for  that 
would  certainly  make  him  asiaeraMa  bath  here 
and  ever,  6(c. 

'*  With  such  like  expreasbne  and  admoni- 
tions (God's  grace  intervening)  1  6xed  hia 
(then  unsettled)  oonseienoe,  weaaed  him  from 
the  vain  hopes  and  desires  of  this  life,  and  di- 
rected his  thotuphts  and  alfectiona  to  far  belter 
things,  which  I  toM  him  it  was  possible  fbr 
him  to  obtain,  if  be  eameatly  and  entirely  la- 
boured afler  them. 

*<  He  thanked  me  fbr  my  good  advice,  and 
the  great  ooncem  I  ahewed  fbr  hia  eternal 
wdfare,  and  aaid,  he  would  now  give  the  deaf 
ear  to  the  world,  and  so  hoped  Gi^s  ear  woaU 
be  open  to  his  prayers,  dec. 

<«  At  the  place  of  execution,  be  thanked  me 
publwly  fbr  all  my  pains  with  him,  whicb  bad 
proved  so  happy  to  his  soul,  praying  God  to 
blesfl  me  and  my  family.  ^ 

^  Theu  he  delivered  a  paper  into  ipy  bandi 
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pTOcee£ngt  agttiiut  WiUiam  Gregg, 


[I3M 


forma  to  pabKdi )  id  which  paper,  be  (i 
other  Ihiop)  kdinowlcdBM  UikI'*  m«ycf  to 
him,  in  prcTCtrtiDtr  him  from  prostitubng  hti 

"  Now  (lie  reuia  whv  I  iliil  ddI  prcMadjr 
puWiah  that  paper,  was  iltit :  , 

"  Thai  it  wu  niniintiNled  and  k«pt  fratii  mc 
ky  tlie  tlien  pmedt  ihrnffFi.  nr  BcfganiTL 
Grera  (to  whom  I  wu  tbt^  chaplAin)  ami  ait 
Charlet  Pieri,  tm  from  the  lime  of  iia  deli^ 
very,  which  wai  ihr  tBili  ul'  Aiinl,  IT08,  to  iht 
6lhorM«y,,lti^n  nexl  ciMuiDtf  ;  al  which  lioie. 
iMTinf  rfcnml  ii  aifaiD,  I  waitrd  with  il  on 
tb«  nglil  lioniiurable  the  eaH  of  Sauderiud, 
then  cue  of  her  majesiy'i  principa] 
of  alBlB,  who  imined lately  gave  m 
IHiUiih  it. 

"  Telling  me  wiilial.lhat  I  waa  tbp  iroppifM 
'  penoD  to  authorise  anch  ptpcra,  aa  were  tbo* 
<Mi*ereil  tn  me. 

"  U|Niii  thia,  I  forthwilb  arnt  it  to  the  prm, 
and  it  then  appearol  iiDder  my  Dante,  la  you. 
toay  lee  by  llie  prinleJ'Capy  here  incloaetl ;  I 
•m,  dear  tltr,  your  *ery  humlile,  laJ  aHecttou- 
Me  anrant,  Paul  Loauui." 

"  Ctn'd'i  hmfiial,  TmtHla) 
"  moroimg,  June  19, 1711." 


e  next  p)ac«,  tbo  npantion 
I  wonio  maae  (were  it  to  Diy  pow«r)  to  Uiaaa 
of  brr  invealy'B  aubjeeta  1  bare  wrodgad  ID 

"  And  partieiilarlr  the  right  boooarahle  R»- 
bert  Hartey,  ea^.  whoae  pardoo  I  lieorlilv  be^ 
for  baacly  bt-tniyia|{  my  Iniat.  Which  deda- 
rsticm,  thiHi)fli  of  itaetf  lufficicnt  to  clear  the 
aaid  guDthMnan,  yet  lor  tlieMkeof  tboae  whom 
it  was  my  roi*fi>rtune  not  to  be  able  to  astiafy 
ia  my  hie  tinoe,  I  ih)  aaovdly  proleal,  that  M 
I  ahall  aDawer  it  before  the  jw^ment-acDl  of 
Chriat,  th«gctilleioaa  afurtMud  wunotprin 
laBTc  to  i  to  my  writing  to  France,  diroclly  nor  ink- 


"  Neither  I,  bii  gowerthy  clerk,  anr  vaya 
acceaaary  to  the  miicarriage  before  llmolaa, 
nor  the  iosMa  by  aea  ;  all  whiob  happosed  be- 


ACoFT  of  WiLuuiGBKoo'a  Pakb,*  deliiered 

by   him  to  the  Hbrriffii  of  LiHidon   and 

Bliddleaex,  Sir  Benjamin  Gtf«D  and  Sir 

C.iaclea   Pirn,  hd<I  Paul   Lorrain,  Ordi- 
nary of  Newgate,  at  T^horn,  llie  phu» 

where  he  wah  executed  lor  High  Treaion, 

onWednebday  the  9Slb  of  A|jril,   ir08. 

Printed  Troro  the  Original,  and  iiiibliibed 

by  aulhorily. 
"  The  crime  I  am  now  juitty  to  aaflcr  for, 
hafing  made  a  great  noiM  in  tfae  world,  a 
paper  of  more  ibaii  ordinary  leogtb  ivill  be  er- 
liected  from  the  criminal  j  wfau  thereforo  takek 
thia  lut  opportiuiily  to  profna  bia  utter  nUior- 
noce,  and  ainuero  reprritaoce  uf  all  hia  aioa 
agaiiMI  God,  and  nf  the  hiriiioii<i  crime  oom- 
niitted  againittheqiKeo,  whoic  fcirxt'eaeH  I 

moat  humbly  implore,  aa  1  ahall  hi-arlily  pray  I  lie;irtyaam>w  for  tlioM 
for  her  roajaaty'i  long  life  and  happy'  rri<:n  ' 

over  ber  imited  people,  anil  *ui-cms  aijainst  lier 


fore  the  firal  of  my  lellera,  wUch  ma  vritica 
the  -tvh  of  October,  1707. 

"  Aa  for  my  crediton,  aa  I  ■■  in  no  ooikB- 
lion  to  Miiafy  tbem  ;  no  I  aameatlj  bag  tb^ 
would  forgive  me,  and  I  pray  God  to  make  Of 
tbair  loaaea  to  thrm  aeren  fold. 

"  For  my  own  part,  I  do- freely  forgive  M 
men,  and  die  in  perfect  cbarily  with  Ibetn,  Mt 
wilbont  bDmbla  bopra  of  findiog  fiiiujunif , 
Ihroii^li  the  merit*  uf  Jnut  Christ,  with  Oof, 
who  tn  morcy  lourlied  my  muneaca  ■• 
powerfully  fruiu  tlie  befTi'i^ii'ir.  aa  to  prevcat 
Miiuting  tfae  nmi  to  tave  my  tin;  ftr 
inflBore  of  hia  lore  [t     ' 


mv  pmatiluting  tfae  n 

wliicli  inflBore  of  hia  lore  (to  b    _ 

fore  lile  itacli )  I  blem  ana  magnify  bii  bdy 

name,  with  unipetikable  joy  and  comfort,  at 

aiy   death   tiAthiug  near   ao  ignoninioui,  m 

would  hare  been  lurh  a  life. 

"  After  tliia  c-ooteisiun,  the  duly  of  a  dyiag 
miD  leadi  roe  to  profess  the  iflLglnn  in  whin 
I  waa  hrouglit  np,  lutd  do  now  die,  wbiob  i(  Iha 
Proteatant. 

"  The    scandal    giren  wbKrcanlo,    by    my 

enormuiia    pr«cticea,    caonot  be   better    take* 

away,  than  by  my  publishing  tn  the  worM  my- 

'phMaarcawbi<& 


■  Boyer  lella  ii«.  "  Hr  lelt  a  )Mper  witD 
^he  at-eriffa,  wherein,  in  particular,  lie  eolirely 
cleared  Mr.  Harley:  but,  noiwitlntBo<liog  this 
(estimuny  of  n  dying  ruao,  come  were  apt  to 
Buipect  that  cunning  ataManmu  of  beiog  tbe 
GiiDUitrerof  that  rery  paper;  and  atcriliol  the 
OOntpusedDeaBH'bichruiblyappcared  in  Gregg's 
.  couotentnce,  till  he  came  to  the  plice  of  exe- 
cution, to  a  firm  expeeution  (which  he  was 
made  to  entertain)  nf  a  reprieve.  Other*  gave 
•ut,  that  be  cam|itaiued.  That  there  waa  no 
trust  in  man :  hut  tbue  baing  cnly  lague  caa- 
jecturet  and  reports,  do  WLsr  man  will  lay  any 
itricf  upon  them :  nor  is  it,  afier  all,  rcsaon- 
able  to  believe,  that  so  great  a  puliiician  as  Mr- 
Barley,  wbuerer  deaigni  lie  had  in  his  head, 
would  anij^ay  an  under  cleiiL  in  hia  office,  to 
aan7  w  a  aouciyondcDoa  with  tha  aoruiy." 


When'fore  let  all  that  ahall  read  tbut  poor 
paper,  take  warning  bv  ine  to  ahua  the  like 
yaiitliful  luM(,  tn  which  wb'wrer  gives  up  faim- 
leir,  cannot  Irll  how  fiu:  they  may  (wbn  in- 
dulged) carry  liiin,  eren  to  llie  committing  of 
surli  crimes,  a*  he  thought  himaelf  'lypMa 
of  snmetiiue  a-Uay. 

"  Uf  which  sail  truth,  I  (to  my  noefhl  expo< 
riencr)  am  •  melancboly  instance  ;  but  at  Iba 
iame  time,  I  appeal  to  the  groal  God,  befbra 
wboiii  1  am  now  g'liug  to  appear,  that  notwilb- 
itaudiug  ait  tbe  poms  taken  lo  malte  taa  out  as 
i>ld  ofTender,  by  batoning  un  nie  the  rtiiae  of 
couoterfeibng  the  coin,  this  it  the  QrM  lAiilt 
that  ever  I  veotured  upon,  which  wai  aot  out 
nf  zeal  fur  (he  Prdeoiif  r,  »  hnm  I  not  oalv  dif- 
nHu  at  my  death,  but  solemnly  deelare,  that  in 
.ill  my  lile  I  never  ihoiighl  he  bad  any  right  to 
Lbesi^  realms,  how  foolbbly  soever  I  may  ban 
rendered  myialfobiioUMa  in  thia  pr  "    *~ 
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Jixr  Ifigh  Treason. 


<*  Bjot  tb?  «o)y  QioljlTe  of  my  road  under- 
\riaog  was  pioney,  of  whicb  1  never  received 
4(iy.  on  account  of  the  ship  pass,  tb<>u^h  I 
have  met  witli  the  more  just  reward  of  such 
secret  services,  intended  by    W,  Greoo."  * 

After  whicb  Mr.  Hoffman  aifds  thus :  "  Here 
it  is  evident,  that  he  lay  in  Newgate  ailer  sen- 
tence of  death  passed  on  him  for  hi^h  treason, 
in  corresponding  with  her  majesty *s  enemies, 
irom  the  19th  day  of  January,  If  07-8,  to  April 
the  28th,  1708,  which  was  the  day  of  his  e3ce< 
cution,  as  a  traitor,  at  Tyburn. 

**  So  that,  in  the  whole,  he  lay  under  sen- 
tence of  death,  from  the  time  of  his  sentence  to 
^e  day  of  his  execution,  100  days. 

"  All  which  time  Mr.  Lorrain  labonre<l  very 
4ili^ntly  and  devoutly  with  him,  by  good  ad- 
^oonitions,  and  fre^juent  prayers  to  Goil  for  him 
.^Qd  with  lum,  that  he  might  not  violate  bis 
4X^nscience,  nor  betray  his  ntaster 

*'  While,  on  the  other  aide,  Greggr  often  de- 
clared to  Mr.  Lorrain,  no  manner  of  solicita- 
iliiMis,  or  ofTers  of  life,  preferment,  and  great 
(Mlvaotages  tvere  wanting,  to  induce  him  to 
htinn  Mr.  Barley's  innocent  blood  on  his  bead. 

**  So  long  a  respite  from  death,  as  100  days, 
.fras  enough  to  make  any  man  so  unwilling  to 
^te,  fa  to  make  him  to  do  any  thing  to  save  his 
.^fe,  right  or  wrong;  and  Mr.  lorrain  said, 
.Gregg  so  often  wavered  in  his  mind  about  it, 
Jbeing  put  so  much,  and  so  often,  in  hopes  of 
JiTing  with  splendor  by  certain  persons,  that 
lie  almost  resolved  to  say  and  do  any  thing  Mr. 
Harley's  enemies  would  have  him. 

*'  Against  which,  Mr.  Lorrain  fortified  his 
HQind  with  all  manner  of  upright  industry,  and 
at  length  with  final  success.  So  that  Gregg 
gave  a  deaf  ear  to  all  their  farther  attempts. 

<*  Here  was  100  days  bard  struggle  between 
.life  and  death,  innocence  and  party- malice. 

**  Who  those  persons  were  that  ofiTered  Gregg 
bis  life,  with  great  preferments  and  advantages 
(if  he  would  but  accuse  his  master),  may  not 
uneasily  be  guessed  at ;  for  most  of  the  time  he 
WM  locked  up,  none  but  jieople  of  note  were 
permitted  to  come  near  him,  who  made  him 
,  strange  promises,  and  often  repeated  them. 

**  And  here  it  would  be  worth  while  to  eza- 
ipine  how,  and  why,  a  certain  persou  got  out 
of  Newgate,  who  was  justly  coufined  therefor 
liie,  by  act  of  |iarliameut. 

*'  {Submitting  to  stop  Gregg's  dying  speech 
for  eight  days  onl  v. 

**  And  th(  n,  when  it  was  published  by  ano- 
Iber  hand,  for  the  two  sherifis  of  London  to 

*  '*  All  that  the  Sessions'  Paper  says  of  his 
trial,  is.  That  William  Gregg,  of  the  parish  of 
8t.  Martin's  in  the  Fields,  gent,  was  indicted 
for  high  treason  against  the  queen  and  govern- 
ment, in  corresponding  with  her  majesty's 
.aoemies,  the  proceedings  of  which   will  be 

grinted  by  itselt,  and  published  in  a  few  days ; 
ut  the  proceedings  at  his  trial  were  never 
printed."     Secret  Transactions,  &c.  4  Som- 
ipars'  Collection,  vol.  3,  p.  398. 
VOL.  XIV, 
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send  Mr.  lorrain  to  the  earl  of  Supderiand,  to 
ask  leave  to  pridt  a  dying  speech  they  had 
commanded,  and  kept  from  him,  fill  to  keep  it 
any  longer,  or  indeed  so  long,  was  a  burnmg 
shame  to  them,  but  of  no  manner  of  farther 
service. 

*'  From  hence  you    may  conclude,    how 

fenerous  it  was  to  say  to  Mr.  Lorrain,  '  You 
are  the  proper  person  to  give  authority  to  this 

*  paper,  and  1  will  give  you  my  word,  you 

*  shall  come  to  no  trouble  for  the  printing  and 

*  publishing  it.' " 

The  execution  of  Gregg  constitutes  an  ex^ 
ception  to  the  assertion  of  Tindaf.  Sec  ante, 
p.  1036.. 

This  Case  of  Gregg  gave  rise  to  different 
pamphlets;  among  others,  to  one  entitled,  '*  A 
Letter  to  the  Sevep  Lords  of  the  Committee 
appointed  to  examine  Gregg;"  and  to  *>  Re- 
marks upon  a  Pamphlet  entitled,  A  Letter," 
&o.  published  in  vol.  4,  p.  237,  ai'  Swift's 
Works,  edition  of  1803. 

*'•  It  was  Mr.  Uarley,"  says  Swift,  **  wbo  de- 
tected the  treasonable  correspondence  of  Gregg, 
and  secure<l  him  betimes,  when  a  cenain  great 
man,  who  shall  be  nameless,  had,  out  of  the 
depth  of  his  politics,  sent  him  a  cantiou  to 
make  his  escape,  which  would  certainlv  have 
fixed  the  appearance  of  guilt  U)K)n  Mr.  Ilarley ; 
but  when  that  was  prevented,  they  would  have 
enticed  the  condemned  criminal  with  promise 
of  a  pardon,  to  write  and  sign  an  accusation 
against  the  secretary ;  but  to  use  Gregg's  own 
expression,  his  death  was  nothing  near  so  ig- 
nominious, as  would  have  been  sucb  a  life  that 
must  be  saved  by  prostituting  his  cou8cien<«." 
Examiner,  March  15,  1710-11,  JS"  im.  See, 
also,  to  the  same  eil'ect,  the  Exaniiner  for  May 
10,  1711,  N'*41. 

Swift  in  a  letter  to  archbishop  King  (Feb. 
13,  1707-8)  says,  «*  Seven  Lords  of  the  Whig 
Party  are  afipointed  to  examine  Gregg ;  and  a 
certain  lord  of  the  council  told  me  yesterday, 
that  there  are  endeavours  to  bring  in  Harley 
as  a  party  in  that  business,  and  to  carry  it  as 
far  as  an  impeaphmeat  All  this  business  b^s 
been  much  ibmented  by  a  lord  whom  Barley 
had  been  chiefly  instrumental  in  impeaching 
some  years  ago."  [Query,  Does  he  mean 
lord  Halifax  or  lord  Summers?  See  their  Case 
in  the  present  volume,  p.  234.]  '*  The  Secre- 
tary always  dreaded  liim,  and  made  all  ima- 
ginable advances  to  be  reconciled,  but  could 
neveh  prevail,  which  made  him  say  yesterda^v 
to  hovae  one  who  told  it  me,  that  ne  had  laid 
his  neck  under  their  feet  and  tbey  trod  upon 
it."  And  four  years  afterwards  he  says,  in  a 
letter  to  the  same  archbishop,  '*  The  late  mi- 
nistry and  their  adherents,  confess  themselves 
fully  resolved  to  have  his  [lord  Oxford's]  bead 
whenever  it  is  in  their  power,  and  were  nre- 
paretl  upon  the  beginning  of  the  sessions,  when 
the  vote  was  carried  against  any  peace  witiiout 
Spain,  to  move  that  he  should  be  sent  to  the 
Tower."    AiW  the  accessiOD  of  George  tl|c 

4U 


1395] 


7  ANNE. 


TriaUtfJama 


mM  othtF$f 


[1996 


Firtt,  he  wit  impeached  and  ecnt  to  the  Tower. 
Bee  bis  Cmb,  a.  d.  1717.  With  retpect  to 
■tetcsmeDy  who  ha? iDg  been  acti? e  io  the  im- 
peach meot  of  others,  were  in  their  turn  the 


objects  of  impeachoMBt,  Me  foL  11,  pp.  CSa, 
633 ;  tod  toI.  8»  p.  197.  See,  ako,  die  dalw 
of  Wharton's  Speech  in  Attoiburj'e  CaM^ 
A.  D.  1733. 


441.  The  Trials  of  James  Stirling,  of  Keir,  and  others,  in  Scot- 
land, for  High  Treason:  7  Anne,  a.  d.  1708. 


November  15* 

Cnua  JusncuRU,  S.  D.  N.  Renne,  tento  in 
noTo  I>omo  Sessionis  Bargi  de  Edinbargfa, 
decimo  quioto  Die  Mentis  Norembris, 
Millesimo  Septingentesimo  OetaTo;  per 
Nobilem  et  PoCentem  Coroitom,  Georgium 
Comitem  de  Cromertie,  &c.  Justiciariom 
Generalem,  et  Honorabilet  Viros  Adamoro 
Cookbam  de  Ormistonn,  Jnttidarturo 
Clericum  ;  Dominoe  Joannem  Lander  de 
Foontainball,  Gnlieimum  Anttmtber  de 
eodem,  et  Gilbertum  Eliot  de  Blinto ; 
Magisdiim  Robertnm  Steoait  de  TUli- 
contrie,  et  Magistmm  Jacobnm  Enkina 
de  Grange;  C^miationarioa  Jnttidarii 
diet.  S.  N.  D.  Reginc 

Coria  legitime  affirmata. 

Intran* 
JoMnei  Stirling^  laird  of  Keir. 
Archibald  Seatouy  laird  of  Touch. 
Arckibaid  Stirling^  laird  of  Garden. 
Charles  Stirling^  laird  of  Kippendaf  ie ;  and 
Patrick  Edmonston,  of  Newtoun. 

Indicted  and  accused  at  the  inttonce  of 
sir  James  Steuart,  her  inajett^'s  adrocato,  for 
lier  highness  interest,  and  at  hsTing  special 
warrant  from  her  moie^ty  for  that  eflfect.  That 
where,  by  the  law  of  God,  and  the  laws  of  this, 
and  an  other  well-governed  realms,  the  crime 
of  treason  aod  lese-majesty,  and  the  treasonable 
and  unlawful  rising  and  continuing  in  armt, 
are  mott  atrodooa  and  heinoua  crimet,  pu- 
nishable by  forfeiture  of  landt,  life  and  estate, 
or  other  paint  of  law.  Likeat  b^  the  act  of 
pariiameot,  Jac.  1,  par.  1,  cap.  3,  it  is  statute, 
that  no  man  openly  rebel  a^nst  the  king's 
person,  under  toe  pain  of  forfeiture  of  life  and 
goods.  And  by  the  act  of  pariiament,  Jac.  S, 
par.  0,  cap.  S4,  it  is  statute,  that  who  commit 
treason  against  the  king's  person,  or  majesty, 
9r  who  rise  in  feire  of  weir  against  him,  shall 
be  punished  as  traitors.  And  by  the  act  of 
parliament.  Car.  9,  par.  1,  sess.  1,  cap.  3,  it  it 
declared  to  be  high -treason,  for  the  subjecta, 
ruore  or  less,  upon  any  pretext,  to  rise  and 
fsontioue  in  arms;  and  to  make  treaties  qr 
leagues  with  foreign  priuces  or  stotes,  or  among 
themselres,  without  his  majesty's  special  au- 
thority first  iutorponed.  And  by  the  act  of 
pariiament.  Car.  2,  par.  1,  sess.  2,  cap.  S,  it  b 
stotute,  that  if  any  person  shall  plot,  contrire 
or  intend  death  and  destruction  to  the  king,  or 
bodily  harm  tending  thereto ;  or  deprire,  de- 
foae,  or  a otpend  him  from  the  ttilei  honour. 


and  kingly  name  of  this,  or  anjr  other  hie  ma* 
jetty's  dominious;  or  lery  war,  or  take  up 
arms  against  biro,  or  any  eommiatiooate  by 
him  ;  or  entice  ttrangert,  or  others,  to  tnTtmi 
any  of  his  dominions,  and  ezpreat  and  dcdara 
tuch  treatonable  intention ;   he  ahall  be  ad- 
indffed  a  traitor,  and  punithed  at  in  the  cast  af 
nigh-treaton.    likeat  by  the  act  of  pariiament 
1702,  intituled,  Act  recognizing  her  muetty^ 
royal  authority,  it  is  declared,  that  it  anal  m 
high-treason  m  any  of  the  tubiecU  of  fliis 
kingdom,  by  writing,  apeaking,  or  any  other 
manner  of  way,  to  &own,  quarrel,  or  impnga 
her  mi^jcstj's  royal  power  and  authority,  or 
right  ami  title  to  the  crown.    And  by  tfale  net 
of  parUament,  1703,  intituled.  Act  astelting  and 
reoognizini;  her  nrajetty 't  authority,  it  it  ap^aUi 
ttatute  aud  declared,  that  it  thall  be  high- 
treason  in  any  of  the  tuljecti  of  thia  kini^doaiy 
to  ditown,  quarrel  or  impugn,  her  ma|eatyi 
right  and  title  to  the  crown  of  this  kiiydooi,  or 
her  ex<^rcisc  of  the  government  thereof;  Nevcf^ 
theless  it  is  of  verity,  that  the  said  Jamea  Stir- 
ling  of   Keir,  Archibald  Seaton  of  Toocl^ 
Archibald  Stiriing  of  Garden,  Charies  Stuling 
of  Kjppendavie,  and  Patrick  Edmonston  St 
Newtoun,  all  aod  each  of  them  were  gniHy  «f 
the  said  crimes,  in  sua  far  aa  they  all,  and  eneli 
of  them  shaking  off  all  fear  of  God,  and  regard 
to  her  majesty's  person,  authority  and  lawi^ 
upon  one  or  other  of  the  days  of  the  montha  of 
February,  March,  or  April  last,  when  an  inva* 
sion  of  that  part  of  Great 'Britain  called  Scot- 
land  was  threatened,*  by  an  enemv-fleetof  ihijM 
with  forces  and  an  army  abroad,  sent  by  thn 
French  king  or  by  the  Pretender,  who  went 
some  time  by  the  name  of  the  prince  of  Wales, 
and  now  assun\es  to  himself  the  name,  stile 
and  title  of  king  Jamea,  as  kin^  of  her  ma- 
jesty's dominions  ;  with  a  manifest  and  opes 
design  to  invade  her  majesty's  dominions,  and 
to  destroy  her  majesty  and  her  good  subjects  ; 
at  least  to  deprive  and  depose  her  majeaty 
from  the  stile,  honour,  and  princely  name  of 
these  her  dominions ;  Did  oobvocate  and  con- 
vene in  arms,  with  others  thefar  accomplices  ; 
such  as  major  William  Graham,  Alexander 
Steuart,  uncle  to  Ardvoriich,  George  Seaton. 
brother  to  the  said  Archibald  Seaton,  and  BIr. 
Charies  Fleeming,  alias  Hay,  brother  to  the 
eari  of  Wiogtoun,  all  aince  absconded,  and 
upon   the  same  account  declared  fugitives: 
And  thus  did  rise  and  continue  in  arms  with* 

*  As  to  this,  see  Beyer's  History  of  Queen 
Anne,  pp.  32  4,  et  se.q.  Somerville  311|  et  seq. 
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^VLi  her  majasty't  special  aaUiorit^  first  in- 
terjioncd ;  and  did  lery  war,  and  take  up  arms 
against  her  miyestv.  And  farder,  they  havinfl^ 
nerer  before  ^oalined  themselves  by  any  mark 
of  good  affection  to  her  majesty  or  her  goreru- 
ment,  did  (at  the  time  aforesaid)  gather  them* 
selves  together,  with  their  accomplices,  in  arms, 
with  swords  and  pistols,  and  other  otfensire  wea- 
pons, in  an  open  correspondence  with  the  said 
•nemies  and  mraders^  at  the  very  time  of  their 
said  invasion ;  and  being  so  convocate  and  con- 
Tened  in  arms,  did  march  iu  one  body,  or  com- 
pany, with  their  said  accomplices,  several  days 
and  nights,  to  and  from  several  places,  in  the 
•hires  of  Stirling,  Perth,  and  other  shires  ad- 
jacent, on  purpose  to  encourage  and  strengthen 
the  said  invaders,  or  at  least  to  raise  her  ma- 
jesty's other  subjects  in  rebellion  against  her. 
Likeas  for  that  end,  they  did  openly  drink  to 
the  good  health  of  their  master,  as  they  called 
him ;  who  could  be  none  else  but  the  said  Pre- 
tender. And  did  by  their  said  rising  in  arms, 
and  open  correspondence  with  her  majesty's 
said  declared  enemies,  and  otherways,  entice 
them  and  othera  to  invade  her  majesty's  domi- 
nions, to  the  destroying  of  her,  and  ner  good 
subjects ;  at  least  to  deprive  and  depose  her 
fhmi  the  stile,  honour,  and  princely  name  of 
queen  and  sovereign  of  this  and  her  other  do- 
minions; or  at  least  thereby  endeavour  the 
alteration  of  the  right  of  succession  to  the 
crown,  so  happily  by  law  settled  upon  her  ma- 
jesty and  her  successors.  By  all  which  they, 
and  each  of  them  were  goilty,  art  and  part,  of 
the  foroaid  Crimes  of  treason,  rebellion,  and 
lese-majesty,  at  least  of  treasonable  rising  and 
convening  m  arms,  without  her  majesty's  spe- 
cial authority  first  had  thereto ;  at  least  of  a 
moot  unlawful  convocation  in  arms,  in  a  most 
dangerous  and  threatening  season,  and  in  open 
correspondence  with  the  said  enemies  and  in- 
vaders; to  the  destruction  of  her  majesty's 
government,  and  of  the  quiet  and  peace  of  her 
dominions.  Which  crimes,  all  or  any  of  them, 
being  found  proven  against  all  or  any  of  the 
Ibrenamed  persons,  by  the  verdict  of  an  assize, 
before  the  lords  justice-general,  justice-clerk, 
and  commissioners  of  justiciary ;  they,  and 
each  of  them,  ought  to  be  condemned  by  sen- 
tence and  doom  of  the  said  lords  commissioners, 
to  forfault  their  lands,  lives  and  goods,  as  trai- 
tors ;  and  be  otherways  punished  in  their  per- 
sons and  goods,  by  the  pains  of  law,  to  the  ex- 
ample and  terror  of  others  to  commit  the  like 
in  time  coming. 

Sic  SubMcribitur^  Ja.  Stevart. 


Purmers, — Sir  James  Steuart,  of  Goodtrees, 
her  majesty's  advocate.  Mr.  Wm.  Carmichael, 
one  of  her  majesty's  sollicitors.  Sir  Walter 
Pringle,  and  sir  Francis  Grant,  adrocates. 

Procurators  in  Defence, — Sir  Patrick  Home, 
sir  David  Forbes,  sir  James  Steuart,  Mr.  Alex- 
ander Macleod,  Mr.  James  Graham,  Mr.  Wal- 
ter Steuart,  Mr.-  John  Elphinston,  Mr.  Colin 
Mackenzie,  Mr.  Charles  CocUbum,  and  Mr. 
David  Lauder,  advocates, 
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My  Lord  Advocate  judicially  produced  her 
majesty's  letter,  authorudnf^  and  requiring  his 
lordship  to  raise  and  insist  in  the  aforesaid^pro- 
cess ;  whereof  the  tenor  foUows,  superscribed 
thus: 

*<  AknbR. 

"  Right  trusty  and  well -beloved,  we  greet 
you  well.  Whereas  James  Stirling,  laird  of 
Keir,  Archibald  Seaton,  laird  of  Touch,  Archi- 
bald Stirling,  hurd  of  Garden,  Charles  Stirling, 
laird  of  Rippendavie,  and  Patrick  Edmonston, 
of  Newtown,  were  about  the  time  of  the  late 
intended  invasion  apprehended  by  warrants,  for 
suspicion  of  treason,  and  treasonable  practices, 
against  us  and  our  government;  and  have 
since  been  committed  by  warrants  for  high 
treason,  depositions  upon  oath  having  been 
made  against  them ;  our  will  and  pleasure  is, 
and  we  do  hereby  authorize  SBid  require  you, 
to  raise  a  process  in  the  ordinary  form,  before 
the  commissioners  of  justiciary,  against  them, 
and  each  of  them,  for  the  treasonable  practices 
wherewith  they,  or  any  of  them,  are,  or  shall 
be  chaiged.  And  herein  you  are  to  take  the 
assistance  of  sir  David  Dairy  mple,  Mr.  Williua 
Carmichael,  sir  Walter  Pringle,  and  sir  Francis 
Grant,  advocates ;  or  any  two  of  them,  if  ne- 
cessary ;  and  who  are  hereby  required  to  con- 
cur with  you  accordingly.  For  all  which,  this 
shall  be  your  warrant — Given  at  our  castle 
at  Windsor,  the  19th  day  of  Jufy,  1708,  in  the 
17th  year  of  our  reign.<— By  ner  majesty's 
command. 

Subscribed  thus,  "  Svhdbrland." 

Directed  on  the  back  thus, 
*<  To  our  trusty  and  well  beloved  sir 
James  Steuart,  our  advocate  for 
Scotland." 

Which  being  read  in  presence  of  the  said 
lords  justice  general,  ^justice  clerk,  and  com- 
missioners of  justiciary,  they  ordained  the 
same  to  be  recorded. 

Sic  SubicribUury     Cromebtie,  I .  P.  D. 

Thereafter,  there  was  a  Petition  presented  to 
the  said  lords,  by  James  Stirling,  of  Keir, 
Archibald  Seaton,  of  Touch,  Archibald  Stirling, 
of  Garden,  Charles  Stirling,  of  Kippendavie, 
and  Patrick  Edmonston,  of  lifewtown,  humbly 
shewing,  *<  That  the  petitioners  being  indicted 
at  the  instance  of  her  majesty's  advocate  for 
the  crimes  of  treason  and  lese-msjesty ;  and 
this  being  the  day  of  their  compearance  and 
trial,  they  had,  according  to  the  privileges  al- 
lowed to  all  the  lieges,  and  confirmed  by  acts 
of  parliament,  made  choice  of  the  following 
lawyers,  to  appear  before  their  lordships  in 
their  defence ;  viz.  Sir  Patrick  Home,  sir  Da- 
vid Forbes,  sir  Jsmes  Steuart,  Mr.  Alexander 
Macleod,  Mr.  Walter  Steuart,  Mr.  James 
Graham,  Mr.  Colin  Mackenzie,  Mr.  Charles 
Cockbum,  and  Mr.  John  Elpbinston.  And 
it  being  also  usual  in  cases  of  treason,  that  law- 
yers are  publicly  authorized  and  warranted  to 
manage  tne  trials  in  their  pannds'  defence ; 
therefore  hvmUy  craving  theur  lordships  would 
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be  pttased  to  allow  or ihp  petitionrri  choice  of 
the  hw^-pra  abore -mentioned,  and  to  authorize 
these  {^t'ollerocn  accordingly,  as  the  said  Peti- 
tion h(  ars." 

U' hie  1 1  l)pln|sr  considered  by  the  said  lonl^, 
they  by  their  fli-livprance  th'Te«m,  allowed  such 

advocute^  ax  tbp  pannels  should  think  fit  to  em-  |  her  majesty.  ^And  allieit  the  law  aiatatet  anenl 
ploy  fo  appear  ami  debate  for  them  in  the  abore-  |  risinif  in  arms,  or  levyincT  war  i^eraRy ;  yet  itt 
mentioned  indicinient ;  they  heinf^ already  suf- 


her  majesty,  or  rinni^  and  ctHlliBtiiiif  in  aroM 
without  her  majesty's  authority,  ke  omteubftM* 
ly  treason  when  duly  qnaiitieri ;  vet  ihci«  to  o» 
cimimstanceof  fact,  word,  or  writ,  coadescenA- 
ed  on  in  the  indictment,  that  can  be  imaKiRcd 
to  infer  a  risinir  in  arms,  orleryiiKr  wan 


ficientiv  authorised  by  law  fur  that  effect. 
Sic  Subtcribitur^   '     CaoMERTlE,  1.  i^  D. 

Tbe  saifl  I ndi foment  bein^^r  read,  and  fully 
debated,  viia  Vitce^  in  prc8(*nceof  ihesaid  lords, 
pannels  and  assiaeii ;  tbe  said  lords  juslice- 
Ipeotfral,  justice-clerk,  and  coinmi<isioQers  of 
jufcticiary,  onlaincti  the  puoneis  to  ff ive  in  their 


all  lihelB  iloly  foundeil  tberenpon,  the  aatoniaif* 
tion  must  condescend  npuo  particuhr  facti  tm 
deiMJs,  capable  to  he  foand  and  •onstmed  a  ria* 
inqc  in  anns.  Tbe  common  law  expreaaea  it 
thus:  *  Qui  inju*isu  principia  bellom  gcsaeiity 
*  delectumre  batiuerit,  exercitum  comparare- 
'  rit'  And  our  law,  act  75,  pari.  9,  Q.  Mary, 
explains  what  it  is  to  rise  in  anna ;  viz.  '*  Tlitt 


—  — J  ^ -  -  —  J I —  .-J  —  _-    — 

belliral  whatsomerer,  for  daily,  weekly,  or 
monihly  wa^es,  in  any  times  to  come,  wiAodt 
special  licence  in  writ  had  of  ooraovereiipi  bdy» 
and  her  successors  thereto."  And  sir  Geoiips 
Mackenzie,  in  hhi  obserration  on  act  4« 
James  1,  defines  risiunc  in  arms  thns :  **  TIM 
risincr  of  men  in  waHike  manner  by  raoittf- 
ing^  them,  or  formini^  them  in  i-ompaniea,  or 
swearin)^  them  to  cukiurs."  Nor  are  thcae 
qualifications  by  themselves  sufficient,  rnileti 
there  he  a  formidable  nuuiber :  and  thcrefbrn 
he  cites  the  case  of  Macleod  of  Assint,  Feb.  t, 
1674,  where  the  lords  of  justiciary  refused  to 


order  to  be  recorde«l ;  and  coutinueit  tbe  dyet 
till  Monday  next,  at  nine  a-clock,  in  thefore- 
Boou ;  and  ordaine4l  the  whole  assizers  and 
witnesses  lo  attend  then,  each  of  them  under 
tbe  pain  of  one  hundred  merks  ;  and  the  pan- 
nels to  be  carried  back  to  priaon. 

Jntoriiation  for  the  Laird  of  Keir^  gnd  olheri, 
agaiHtt  her  Mu)t$ty*$  Advocate. 

ft  is  a  Hedged  for  tbe  |>anncls,  denying^  al- 
ways the  indictment,  and  haill   articles  and 
qualificnliims  thereof;   1.  That  the  indictment 

is  not  relevantly  libelled,  in  res|>ect  it  does  not     sustain  the  articles  h  herein  it  was  libelled  tlill 
condescend  upon  any  overt -act  or  deed  done    raisings  of  men,  and  dis|>osinfr  of  them  nndef 
by  them,  that  could  possibly  l>c  stretched  to  in  •     cniours,  to  be  relerant ;  except  it  were  alledged, 
fer  the  pains  libelled ;    and  the  acts  of  parlia-     that  they  were  an  hundred  men  or  opwanby 
m^nt  libelleil  on,  expressly  require  such  facts    and  were  under  colours,  or  musteren  nndef 
and  deeds  to  inter  the  pains  of  treason  therein     weekly  or  daily  pay.     iV hence  it  is  eridenL 
mentioned.    As  act  3,  pari.  1,  James  1.    That    that  the  rising^  hi  aiins  must  be  by  public  ana 
nono  rebel  openly  or  notourly.     And  act  1 1,     notour  ap;>earance  of  rumpanies  in  arms,  ao  a 
V — 1    ^     1  -^    t_  ........  thtir  design  and  opposition  to  authority  conM 

not  be  doubteil ;  %i  nereof  the  least  shadow  can- 
not be  alledffed  in  this  case. 

3.  Whereas  the  libel  bears  further,  that  the 
pannels  did  gather  thenisclres  toj^her,  with 
their  accomplices,  in  arms,  with  swords  ttid 
pistols,  and  other  oflensirc  weajious,  in  an  opctt 
correspondence  with  the  said  enemi<*8  and  in- 
valers,  at  the  very  time  of  the  invasion  :  it  it 
an?;wereil,  That  the  said  article  ancnt  correspon- 
(!( noc  is  not  relevantly  lib<*llecl ;  there  hein;if  no 
particular  cnndciieendenee  of  any  acts  ofcortea- 
{Yondencc  pasM'd  betwixi  the  pannels  and  the 
enemy,  as  is  necessary  to  be  ctmrlesceiided  on 
for  inftrriiur  the  crime  liltelletl.  Correspon- 
dence with  the  enemy,  in  the  common  law,  is 
thus  expresfied ;  *  Quive  hostibus  nuiicium  li- 
*  tcrnsve  niiserit,  sii^numre  dealer  it,  feceritive 
<  dolo  malo  liostes  consilio  juventur/  And  no 
such  fact  or  qualifications,  can  evert>e  pn*tfnd- 
ed,  or  alle((p<l  in  this  case ;  and  their  UKiniui^ 
together  so  few  in  numbiT  of  near  relations  and 
neighbours,  as  it  were  lawful  f<»r  them  to  do  at 
all  times,  so  the  accidental  circumstance  of  an 
imminent  invasion  could  never  render  (hesamia 
unlawful.  Nor  could  their  travelling^  together 
for  some  space  io  the  country,  be  atnuned  ta 


)iarl.  6,  James  2,  bears.  And  if  it  hap))ens, 
any  within  the  realm,  openly  or  notourly 
against  the  kins;  to  rebel,  or  make  war  aj^inst 
tbe  kini;*ft  liej^es,  against  his  forbiddin<if,  Vc. 
And  act  2,  seas.  2,  narl.  1,  Charles  2,  has 
these  words :  And  shall,  by  writing,  printing*, 
'preaehiog,  or  other  malicious  and  advistd 
'siH  akiuj/,  express  or  declare  such  their  treason- 
aole  intentions,  &c.  And  the  act  1702,  bears. 
That  it  shall  be  high -treason,  hy  writing, 
speakiiipf,  or  any  other  manner  of  way,  to  dis- 
own or  impui;n  htT  majesty's  royal  authority, 
&c.  Which  laws,  and  trenerally  all  laws,  as 
well  as  the  nature  of  crimes,  require,  that  the 
same  should  be  by  express  words,  writs,  or 
deeds:  and  not  straineil  hy  remote  inferences 
and  conjectures :  and  in  the  pix'seut  case,  thi  re 
is  neither  wonis,  writ,  or  deinls,  condcseeiuled 
on,  that  could  possibly  ^be  drawu  to  mfer  the 
crimes  libelleil. 

2.  Whereas  the  indictment  bears,  that  the 
pannels  did  convocate  and  convene  in  ai  ms,  wiih 
others  their  accomplices,  and  so  did  rise  and 
continue  in  arms  without  her  majenty's  s|Hciul 
authority  first  interponed  ;  and  did' levy  war. 
and  take  up  arms  auninst  her  mujesty.  Vc.  It 
is  an8\rered,  Ifhat  albeit  le^yiog^  war  against 
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vhj  flMf  1^  ^  ^taeoiif«gln|t  «MttHM,  or  tn  rate 
tliifc  8ulg«ctii  ie  rebeHkm;  whilst  tbty  were  no 
other  wavs  appoiDted  or  attended,  thian  u  Iher 
(and  others  of  their  charaoter)  do  itmkMy  traTel, 
iba  moet  peboeabie  manner,  without  giring  the 
test  occasion,  by  word  or  deed,  to  ao  j  rehelUott 
or  sedition.  And  as  there  was  not  then  any 
body  of  men  in  arms  in  tlie  kinsrrfoAi,  Aj^inst 
authority,  to  whom  they  could  be  imai^nefl  to 
rtesort;  so  it  is  an  evidence  that  they  had  bo 
mind  of  convocating  tliemaelfea  against  autho* 
rity,  that  they  did  liot  use  the  means  in  their 
powter,  by  convocating  their  tenants  and  foU 
lowers  in  arms,  either  (or  assisting  themsdves, 
^  in^iAg  ^countenance  and  encouragement  to 
others  on  iihy  sOch  designs. 

4.  Whereas  the  libel  mentions,  that  the  pan- 
nels  did  oipenly  drink  to  the  good  health  of  their 
master,  as  they  called  him,  who  could  be  none 
else  btft  the  Piietender ;  it  is  no  ways  relevant. 
1 .  Because  tlie  diitiking  of  any  persRm*s  health 
is  not  a  crime,  there  bemg  no  law  agahist  it 
3.  There  is  no  person  named,  whosie  health  is 
said  to  be  drunk ;  and  therefore  cannot  inter 
any  crime.  And  the  gloss  pot  thereupon,  that 
it  could  be  no  other  but  the  Pretender,  is  only  a 
conjecture  and  uncertain  inference  of  the  pur- 
aoers ;  which  can  be  nowise  sufficient  to  fit  a 
'crime  upon  others  who  can  only  be  answerable 
■for  what  is  clearly  expressed  and  declared  by 
them,  by  plain  words,  writs,  or  deetls. 

It  was  replied  for  the  pursuer,  1.  That  the 
Khei  was^  most  relevant,  in  so  Ihr  as  it  did  ex- 
pressly^ bear,  that  the  pannels  did  rise  and  con- 
tinue in  arms,  without  her  majesty's  special 
authority  first  ioterponed  :  and  the  sard  act  5, 
|>arl.  1,  Oar.  9,  declares  it  treason  to  the  sub- 
jects, or  any  number  of  them,  more  or  less, 
upon  any  ground  or  pretext  whatsomerer,  to 
rise  and  contionein  arms,  without  his  majesty's 
Special  authority.  And  the  partieufar  qualtfi- 
oatious  and  circumstances  of  their  said  rising  in 
arms,  will  appear  from  the  probation. 

5.  The  pannels  rising  in  arms,  leaving  their 
oWn  houses,  and  marching  in  a  body  tmougli 
the  shires  of  Stirling  and  Perth,  in  c#mpany 
with  the  other  persons  mentioned  in  the  lihei, 
whereof  some  have  been  since  denounced  tor 
inot  compearance,  to  underly  the  law  therefore ; 
at  the  same  time  that  the  nation  was  threatened 
by  an  invasion  of  a  French  fleet,  with  land- 
forces  aboard,  cannot  be  understood  to  be  upon 
any  other  design,  than  on  purpose  to  encourage 
and  strengthen  the  invaders,  ami  in  OOen  cor- 
re8]iodeiioe  with  them,  especially  whilst  the 
pannels  can  adduce  no  reasonable  cause  for 
their  so  convocating  and  travelling  together ; 
and  this  was  sustained  treason  in  C^wel^s 
Case. 

d.  The  laws  libelled  on,  do  not  only  make 
actual  rismg  in  arms,  and  levymg  war  a&fainst 
the  sovereign,  to  mcur  the  crimes  and  pains  of 
treason,  but  likewise  any  attempt  so  to  do :  for 
any  attempt  or  condtus  in  the  case  of  treason, 
is  to  be  punished  with  the  same  pains  as  the 
consummate  crime,  as  the  law  says,  **  Eadem 
rnim  soferitate  TcAuntatMn  acelcns  qua  effec- 


tum  puliiri  jura  voluerunt."  And  attonpta  ara 
reckoned  as  treaaoa  in  the  acts  abova  roantiobed. 

4.  The  libel  hearing  art  and  part,  ia  suffix 
ciently  relevant,  notwithstanding  the  generality 
thereof,  such  libela  being  expressly  ordained  to 
he  relevant  by  the  act  m  parliament  151,  pari. 
IS,  Ja.  16th.  8o  that  no  objection  can  he  sua* 
tained  against  the  libels  as  irrelevant,  upon  the. 
account  of  the  generality  thereof,  since  art  and 
part  is  libelled ;  which  takes  off  any  oljection, 
for  not  particutarly  coodescendinsr  upon  the 
pannels  accession  to  the  crimes  libelled. 

It  is  duplyed  for  the  pannels  to  the  first,  Tliat 
albeit  the  natng  in  arms  without  authority,  he 
mentioned  in  general  to  infer  the  crime  of 
treason,  since  the  law  could  not  deaoend  to 
every  particular  qualification  that  might  hapnen 
to  infer  rising  in  arma  to  be  treason,  but  left 
ttie  same  to  he  determined  by  the  judges  torn* 
peteat;  yet  the  pursuer  of  a  eriminal  hhal 
must  adduoe  special  qualifications,  and  oircum- 
Btantiate  matteiu  of  fact  that  may  be  auffideoft 
to  infer  that  the  paanels  did  treasonably  rise  ia 
arms,  or  otherwaya  the  libel  cannot  oa  ana* 
tained.  Far  as  it  could  not  be  allowed  to  Khel 
m  generid,  that  a  person  is  guilty  of  asunder, 
so  no  more  can  it  be  allowed  to  Hbel  in  general, 
that  a  person  ia  guilt]^  of  rising  in  arms  without 
authonty,  the  propositions  in  these  libels  hein^ 
equally  fbumied  in  law ;  but  the  suhsumptiott 
must  lie  cleared  and  qualiiied  by  circuw* 
staatiate  BMtters  of  fact,  inferring  the  reanec* 
five  crimes ;  'and  if  it  were  otberways,  toeaa 
evident  inconveniences  wouM  follow. 

As,  1.  That  the  panoela  wouki  be  (lenrived 
of  the  benefit  of  excul|>atioiis,  wliich  could  not 
eaxily  be  brought  to  aaeet  with  general  libels ; 
whereas  special  circumstantiate  matters  of  fad 
miglit  have  been  more  readily  taken  off  by 
i  pr«»per  particular  gronnda  ot  exculpation, 
whereby  tlie  deeds  condescended  on,  might  ha 
applie<l4e  other  reasonable  causea,  that  mirht 
wholly  exclude  the  *'  animus  dehaquendi,'  or 
**  dolus,"  requisite  in  aH  criasea« 

9.  This  inoonveniency  wouM  likewaya  4a 
inevitable,  that  the  assise  would  become  judges 
of  the  relevancy,  aa  vreU  as  of  the  prohatiao. 
For  if  the  libel  bearing  in  genersl  the  pannela 
to  be  guilty  of  risiaw  in  arma  against  anthorifty^ 
should  be  sustained,  aad  the  qnalificatioBa  Mi 
to  be  determiaed  by  the  probatioo,  then  lbs 
assise  would  be  jndges  both  of  the  rcU^uscy 
and  probation ;  for  they  behoved  to  detc  i  miaa, 
w4iether  the  qualifications  arising  from  the  pro^ 
bation,  did  amount  to  a  rising  in  arma,  or  atber 
^mea  generally  aoentioned  in  the  atatole: 
whence  it  might  come  to  pass,  that  pannels 
•might  be  put  to  the  knowledge  of  an  inquest 
upon  irrelevant  crimes ;  and  therefore  criaoes 
ahoukl  be  particularly  subsumed,  aa  sir  Geom 
Macjkenzie  observes  in  his  Criminals,  Tit.  Libeto, 
page.  465. 

To  the  ^,  it  ia  duplyed,  that  whether  the 
TKmnels  travelling  fbraomespace  from  their  own 
'nouses,  either  fbr  diversion  or  husinesa,  in  the 
most  peaceable  manner  imaginable,  had  bap- 
l^tNied  in  thetfmeiu  thnnfaraalintd  iammnmoft 
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•ould  Deror  liter  the  nttora  of  that  deed,  aiioe 
it  canaot  to  much  as  be  prateDded,  thai  they 
were  *  renantea  io  ilUcito ;'  the  trarelUiig  in 
inch  a  peaccfal  manner  singly  with  domestic 
flerrants,  being  unquestionably  aUoired  by  law. 
And  this  defence  of  the  pannels  travelling  in 
thehr  usual  manner,  and  with  their  ordinary 
equipage,  was  so  e? ident  of  itself,  that  the  pur- 
mers  acknowledged  there  could  nothing  culpa- 
ble be  inferred  mm  it  at  other  seasons ;  but 
that  the  crime  now  insisted  on  was  founded,  in 
that  their  meeting  and  travelling  was  the  time  of 
the  threatened  invasion,  when  a  fleet  of  enemies' 
Mps  was  upon  the  coast  And  vet  the  libel 
does  not  bear,  that  the  pannels  knew  of  any 
such  design,  or  that  the  French  were  actuaUy 
upon  the  coast ;  and  without  this  knowledge, 
the  circumstance  which  the  pursuers  insist 
chiefly  to  make  the  crime,  was,  as  to  the 
pannels,  no  circumstance  at  all.  8o  that  the 
libel  shortly  resolves  in  the  panneh  travelling 
with  their  ordinary  equipage,  aAer  their  usual 
way,  in  a  peaceable  manner;  which  neither  in 
common  sense,  nor  in  the  construction  and  in- 
terpretation of  our  law,  and  opinion  of  our  law- 
Tors  above-mentioned,  can  be  pled  a  rising 
m  arms  agahist  her  majesty  or  government,  or 

£Ve  the  oocasion  of  the  least  suspicion  of  any 
tention  that  way.  Neither!  can  suspicions, 
albeit  there  had  been  more  evident  grounds  for 
them,  be  sufficient  to  infer  a  crime ;  the  law 
saying  expressly,  that  *  ex  suspicionibus  nemo 
ast  damnandus,*  Leg.  5,  ft.  de  Pan.  And 
whereas  it  is  pretended,  that  the  pannels  have 
given  no  reasonable  account  of  tneir  progress 
and  march  at  that  time ;  and  therefore  leaves 
place  for  the  pursuers'  conjectures ;  the  same  is 
no  ways  of  any  weight  to  fortify  the  pursuers' 
libel ;  it  being  sufficient  for  the  panneb  to  al- 
ledge,  that  the  meeting  of  a  few  gentlemen,  and 
travelling  with  swords  and  pistols,  as  they 
Were  hitherto  used,  does  not  infer  a  rising  in 
arms.  And  to  pretend  that  the  pannels  should 
give  special  accounts  of  their  progresses,  is 
plainly  to  found  a  criminal  charge  or  libel 
*8nper  inquirendis,'  and  so  expressly  dis- 
charnd  by  law :  and  doubtless  it  is  sufficient 
Ibr  the  pannels  to  say,  that  their  meeting  or 
travelling  together  with  such  small  retinoe, 
and  in  such  peaceabla  and  unprovided  manner, 
could  not  give  the  least  jealousy  to  any  person 
whatsomever ;  and  if  this  defence  wore  not 
sustained,  the  natural  liberty  of  the  lieges 
would  be  very  much  circumscribed  ;  and  no 
man  could  be  sure,  but  the  action  of  his  life 
which  he  intended  should  be  most  innocent, 
■hould  be  the  most  fatal,  as  concluding  Lim 
under  treason,  and  the  worst  of  crimes.  And 
the  practique  in  Caldwel's  case  is  greatly  diffe- 
renced from  tbis,  in  that  there  was  a  conside- 
rable body  of  men  with  all  sorts  of  arms  actu- 
ally in  rebellion  against  the  government  at  the 
time ;  and  that  Caldwel,  with  his  associates, 
likewise  of  a  considerable  number,  had  inter- 
^■oled  common  poats,  and  particulariy  some 
"TB  to  the  eari  of  Eglingtoun,  a  privy -coun  • 
I  which  wtf  an  oavert-act>  and  suffi- 


caeotly  deolarad  their  bad  design ;  basidea  theac 
aentencea  were  reduced,  and  the  persons  re* 
stored  *  per  modom  justicise.' 

To  the  Sd,  it  is  dunlyed,  thsA  albeit  it  be  ge- 
nerally received  by  lawyers,  that  attempt  or 
'  conatos'  in  treason  is  nuni&hable  as  treason  ; 
yti  that  is  never  to  be  understood  of  a  naked  de* 
sign  or  *  aetua  animi  ;*  the  law  saying  ezpreaaly, 
that  '  oo^tationis  pcenam  nemo  fittitur,*  Leg. 
18,  ff.  de  iVan.  and  *  neminem  qui  male  fiieertt 
voluit  plecti  ssquum  est  nisi  quod  factum  voluit 
etiam  fSecerit'  But  that  *  voluntas*  or  *  cona« 
tua'  mentioned  in  law,  must  break  out  into  an 
external  act ;  if  not  consummating  the  intend- 
ed crime,  at  least  inchoatiog  the  aame,  ao  aa 
to  become  a  deed  obvioua  to  the  external  aenssa^ 
before  it  can  be  aatgeolad  to  the  censure  of  hu- 
man lawa.  And  albeit*  dolus*  or  ^propiaitiuii' 
be  requisite  in  all  crimes ;  yet  not  aa  it  ia  la- 
tent in  the  mind,  but  as  it  is  expressed  and  de- 
clared by  an  external  act.  And  so  BlattheiM  dc 
Crim.  in  Proleff.  saya  **  dolo  oontrahi  crimen 
diximua,  per  doJum  autem  factum  dokksam  in- 
telligimus.'*  As  it  is  dear  by  the  express  sta* 
tutea  libelled  upon,  particulany  the  said  act  Sd 
aeaa.  S  pari.  1st  Ch.  S.  That  treaaonable  in- 
tentiona  should  be  expressed  and  declared  by 
writing,  printing,  or  advised  spealdag,  before 
the  same  can  be  said  to  have  inferred  the  peine 
mentioned  in  the  act ;  yea,  even  where  there  wae 
writing  alleged  upon  ;  yet  in  Mr.  Robert  Cad* 
del*s  case,  that  was  not  found  sufficient  to  infer 
the  crimes  in  the  statute,  unless  it  should  have 
been  qualified,  that  the  writing  was  publisbed» 
and  out  of  the  writer's  hand,  whereby  the  at- 
tem[it  would  become  manifest ;  and  in  the  case 
of  an  ouvert  act,  which  waa  the  point  upon 
which  Balmerino*s  *  trial  proceeded,  and  with- 
ont  which  no  crime  could  have  been  found 
against  him.  And  in  tlie  present  case,  as  the 
pannels  had  truly  no  manner  of  ill  design,  ae 
no  external  act  whatsomever  is,  or  can  be  eon- 
descended  on,  either  of  word  or  deed,  that  in- 
fers any  deaign  of  the  pannels  to  oppose  autho- 
rity, or  to  act  any  thing  contrair  to  law,  or 
their  duty  to  the  sovereign ;  for  as  they  used 
their  natural  and  innocent  liberty  of  tra- 
velling in  a  peaceable  manner  with  their  near 
relations  and  neighbours,  for  their  diversion  or 
business,  so  when  they  were  called  by  autho- 
rity, they  did  not  aljaent  or  withdraw  them- 
aelves,  but  readily  appeared  and  gave  obedience, 
upon  the  first  citation. 

To  the  4th,  it  is  doplyed,that  the  libelling  of 
art  and  part,  is  not  sufficient  to  exclude  the  ob- 
jection upon  the  generality  of  the  libel,  because 
art  and  part  relates  to  the  particular  criminal 
facts  and  qualificaliona  thereof  libelled,  and  in- 
cludes an  alternative,  that  the  person  com- 
plained upon,  was  either  actor,  or'  art  and  part 
of  the  criminal  facts  and  deeds  particulariy  U- 
belled,!  which  general  and  indennite  qualinca- 
tion  of  accession,  law  and  custom  had  not  al- 
lowed, without  a  more  special  condescendence 

*  See  his  Case,  vol.  d,  p.  691. 

t  See  vol.  d,  p.  689.    VoL  10,  p.  887 . 
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€f  the  'ptities  secession  to  the  deeds  lihened» 
^hich  ooald  only  be  certainly  and  distinctly 
known  by  the  probation :  but  still  that  does 
not  take  off  the  necessity  of  special  condescen- 
dences of  the  qualifications  that  make  up  the 
principal  crime  libelled,  withont  which  pannela 
could  not  have  the  benefit  of  exculpations ;  nor 
x»uld  the  relevancy  be  determined  by  the 
jadg^,  but  remitted  with  the  probation  to  the 
assize,  which  always  has  been  cautiously 
shunned  as  of  dangerous  consequence.  And  in 
the  present  case,  the  sustaining  of  the  libel  in 
the  generality  thereof  above-mentioned,  would 
be  a  most  dangerous  preparative;  it  beiuff 
evident,  that  if  a  few  gentlemen,  meeting  and 
travelling  together  with  their  ordinair  retinue 
and  equipage,  which  is  generally  with  swords 
and  pistols,  could  be  thought  to  fall  under  the 
act  of  parliament  of  rising  in  arms  without  the 
sovereign's  consent,  no  gentleman  in  the  king- 
dom could  be  free  from  grounds  of  a  criminal 
process,  if  the  bearing  such  weapons  should  be 
construed  a  rising  in  arms ;  and  few  or  many 
tnakinfi^  no  difference,  as  the  pursuer  contends, 
it  would  necessarily  follow,  that  two  or  three 
persons  meeting  or  travelling  with  swords  or 
pistols,  mi^ht  he  liable  to  a  process  of  treason, 
«s  rising  m  arms  without  authority ;  which 
were  most  absurd,  and  of  dangerous  conse- 
quence to  the  lieges.  And  as  no  company  can 
ever  be  found  to  have  met  and  travelled  in  a 
more  peaceable  and  inoffensive  manner  than 
the  pannehi  have  done,  doing  no  injury  by  word 
or  deed  to  any  person  whatsomever,  and  tra- 
velling in  such  a  simple  manner,  as  did  exclude 
all  imaginable  jealousy  of  their  having  any 
warlike  designs,  or  creating  the  least  disturb- 
ance to  themselves  or  others,  and  giving  a  rea- 
dy obedience  when  callecl  by  authority  on  a 
simple  citation :  so  they  ought  to  be  assoilzied 
from  the  said  groundless  and  irrelevant  libel. 

The  pannels  shall  not  take  up  the  lords'  time 
in  informing  more  particularly  upon  the  other 
circumstances  of  the  libel^  such  as  drinking  of 
healths,  correspondence,  and  enticing  of  the 
country ;  by  reason  that  my  lord  advocate  did 
not  insist  upon  these  in  the  debate,  but  only 
pretended  to  have  libelled  them  as  aggravations, 
which  is  of  no  moment  in  a  process  of  treason, 
and  can  be  of  no  manner  of  effect  in  this  case, 
where  the  crime  libelled  is  so  manifestly  elided. 
Sic  Subscribiturf  Alex.  Aiacleod. 

Information  for  her  Majesty's  Advocate  against 
the  Lairds  of  Keir,  Touch,  and  others,  now 
Prisoners  in  the  Tolbooth  of  Edinburgh. 

Her  majesty's  Advocate,  holding  the  indict- 
ment as  repeated,  and  here  premised,  before  he 
offer  to  answer  and  remove  the  exceptions  and 
obiections  made  against  it  for  the  ^fenders ; 
takes  leave  to  remember,  what  cannot  well  be 
forgot,  that  the  occasion  of  the  present  trial  was 
an  actual  invasion  of  an  enemy-fleet  with 
French,  Irish  and  Popish  forces  aboard,  in 
March  last,  threatening  an  imminent  invasion 
upon  opr  coast,  to  destroy  her  majesty,  and  all 


her  good  snbjectiy  and  ruin  onr  religion,  laws 
and  liberties. 

Which  invaskm  was  the  more  formidable^ 
that  it  was  intended  and  carried  on  by  Papists 
and  French,  and  by  Irish  Papists,  the  dregs  of 
both,  which  are  certainly  the  worst  charactera 
that  can  be  apprehended  in  an  enemy. 

While  we  stood  thus  threatened  by  tncii 
enemies  that  had  risen  up  against  us,  and  wera 
ready  to  swallow  us  up  quidc,  so  that  the  wa« 
ters  nad  overwhelmed  us,  and  the  stream  had 
gone  over  our  soul,  if  God  had  not  appeared 
for  us ;  and  her  majesty,  by  his  blessing  upoa 
her  careful  and  most  vigilant  conduct,  inter- 
posed for  our  deUvery,  and  when  the  enemy 
was  upon  our  coast,  and  ready  to  enter  our 
Firth,  and  when  all  good  men  were  in  the 
greatest  suspence  of  the  saddest  apprehensions 
of  what  might  ensue,  by  turning  our  country 
at  least  to  a  field  of  blood,  and  scene  of  all  con- 
fusions and  mischiefs :  yet  there  were  found 
amongst  us,  even  among  Scots  Protestants,  a 
knot  of  men  who  may  justly  seem  to  hav« 
wished  and  longed  for  that  which  all  men  be- 
sides feared. 

It  is  now  indeed  made  an  argument  to  ex- 
culpate, that  they  were  so  few  ;  and  yet  it  may 
far  more  reasonably  be  wondered,  that  there 
was  so  much  as  one  man  to  be  found  of  such  a 
desperate  resolution  and  practice. 

The  five  gentlemen  now  in  the  paunel,  be- 
ing of  the  km>t  mentioned,  so  soon  as  this  inva^ 
sien  was  noised  abroad,  and  when  it  was 
brought  just  upon  our  coAst,  then  they  think 
fit  to  leave  their  houses,  and  going  with  their 
horses  and  servants,  and  all  well  armed  with 
swords  and  pistols,  and  other  invasive  weapons, 
they  rise  and  Continue  in  arms,  without  any 
lawful  authority  iuterposed :  and  thus  appear- 
ing in  arms,  and  marching  firom  place  to  placa 
in  several  shires,  and  for  several  days  and 
nights,  as  it  were  in  correspondence  with  the 
foresaid  invaders,  did  what  in  them  lay  fif  not 
to  rise  to  their  assistance,  at  least)  to  distorb 
her  majesty's  good  snljects,  from  the  opposi- 
tion and  defence  that  was  at  that  time  so  ne- 
cessary. 

It  IS  true,  when  their  hopes  were  disap* 
pointed,  then  they  shrunk  home,  and  such  of 
them  as  had  more  to  lose  than  they  knew  bow 
to  save  other  ways,  compeared  and  rendered 
when  called ;  when  others  of  them  that  had  no 
more  guilt,  but  less  to  kwe,  thought  fit  to  retire 
and  second :  whereupon  her  majesty  most 
justly  ordered,  that  the  persons  now  in  the 
pannel  should  be  brought  to  this  present  trial. 

The  indictment  exhibit  against  them  founds, 
upon  most  plain  and  positive  laws  and  acts  of 
parliament,  That  none  reliel  openly  against 
the  king's  person  or  government;  that  none 
levy  war  and  take  up  arms  against  the  king 
and  his  government ;  and  that  for  any  of  the 
subjects,  more  or  fewer,  to  rise  and  contittue  in 
arms  upon  any  pretext,  or  to  attempt  the  same 
iiitbont  his  majesty's  special  authority  first  in- 
ter[M>ned,  it  shall  be  high  treason ;  and  thai  if 
any  levy  war,  er  take  up  arsis  against  the 
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kinfir,  or  entice  Mrnnf^cm  or  otbert  to  invailtf,  tion,  that  th^  rising  aoil  cuntiuuing  in  anns,  if 
an il  express  am!  tiiM-laro  mucIi  trcastoiiahli*  hi-  without  l»i<  iiiuje>tv'tf  auihurity  iuler|iun»-(i,  m 
tMitidii^,  he  s'.iuU  'le  atljiulured  ■  ir:ii(ur,  ami  nf|ralire  thut  iinift^  itMilt*,  autl  f-it|iiinr<  uo 
punishtnl  as  in  the  cane  uf  hiifb  tresMiu.  Auit  otiur  vi  iJt-iice.  ts.  As  lo  what  the  urt  ot  |iar- 
tbeti  the  imhctiiu'ni  Mili^uiiiet*,  in  th*'  %ery  liaiiifiit.O-ir. 'i,  par.  l,  Nesi. 'i,CM|i.  2,  re<|uirea, 
terms  of  the  law,  That  ai  mucU  n  tiine,  and  in  that  siicli  trea^unahle  in£«'ntiiiittf  ^houhl  U'  ex- 
siuh  a  iiianiipr,  and  wiih  the  other  circuin-  |>re?«sf':l  and  (Seclart il ;  I heM*  words  are  pLuuly 
Htaiicea  mentioned,  the  ddrnderH  ili«l  artually  vnhjuined  lu  a  \ou*x  enuiui  ration  ot'  several 
rise  and  cdnvfne,  and  continue  in  amis  wiihunt  poiniii  and  kiiuN  of  trisi/tcin,  and  are  ceruial}' 
lu^r  majesty  Vs  ^|»LTial  anihnrity  first  inter|»ODed;  oulv  to  tie  applied  to  the  ej*»e«  ulu-rein  the  ia- 
which  in  law  is  |iisil\  couatrtieil  to  Uetiie  levy-  ,  teutioii  nniy  be  dii'iMtul.  hut  lan  never,  in  ooy 
ifl^  of  «var,  and  takinsf  up  arQi!i  a:;aioiit  her  '  {fuiNl  ^eune  or  rea-.'fii,  bt*  a,»piit-d  to  liueh  ib-eilt 
majesty,  aud  did  plainly  apiwar  lo  lie  in  a  real  |  a^  the  law  it«elf  declurrv  to  im*  <ipen,  and  to  ioi* 
correspoitileiice  with,  and  for  the  eiicnurai^-  ]  |iort  the  inientuni,  such  an  ri»ii7|;  and  cimtinu- 
ment  of  the  French  invaders ;  whom  tberehy,  •  iuif  in  armsi,  levy  iiii;  of  wiir,  or  takini;  up  arrns^ 
aimI  otherway«  they  did  entice,  to  the  invadintr  w  In  re  Imth  the  lii  eit  and  the  luteiiiion  are  ma* 
of  her  majesty's  dominions,  and  the  ri  stro%iii|f  '  iiifest,  and  h\  liw  declareil  and  condemned, 
of  her  and  all  her  t^ood  snli|»H;is :  of'  u  Inch  And  in  efl'eel  to  alled^e,  m  here  there  is  an  open 
crime  the  defenders  bein^  ufors,  art  or  part,  ,  nsini;  inarms  or  a  U-v^^iii^of  war,  or  theiuain- 
outflit  to  lie  punished  uiih  tin*  painn  of  law.  tainiiti;  a  fort  or  ^trnsoii,  that  yet  the  niten- 
To  thin  indictiueiit  the*  dWender^  made  an-  tion  should  be  desiderate,  where  the  law  re- 
J wer,  denying;  the  e<-tme  iilielled  with  all  its  '  quires  no  more  to  provi*,  but  that  it  is  done 
qualifications  ;  that  the  iniliciment  is  not  role-  I  wiilioiit  auihnriiy,  is  visibly  alnurd. 
Vint,  in  respect  it  doth  not  con  'esoeod  ii|ion  |  S^rondly,  Where  it  is  ohjtvteil,  that  albeit 
any  ouvert  act  or  deed  that  cjn  be  stretched  ,  t'i»ii  ff  and  eontiiiiiin^  in  arm?<  without  her  ma- 
tu  infer  the  crime,  or  any  treasonable  inten-  'jesiiy*b  authority  be  uiidoiiht«'d)y  tieason,  yet 
tion;  qihI  that  all  tiie  acts  of  parliament  li-  =  it  must  still  be  tpiahtied  hvMiiueeireumstances 
belleil  upon,  mpiire  such  open  factH and  divds;    oftuet,  word  or  writ,  to  inter  the  iiiiention; 


and  the  act  of  (Hirliament,  Car.  *i.  jiarl.  ].  aes. 
'i,  requires  expressly,  Thai  by  wntini;,  print- 
ing, preachiuic,  or  otiier  malicious  and  advisrd 


and  to  liliel  rising;  in  arms  is  hut  preneral,  aud  it 
ou^Iit  to  be  cleared  hy  some  particular  fact  and 
deetl    libelletl,   (o  luakc  the  rising;  criminal. 


apeakiiiir,  such  treasonable  inienlinnsshimld  be  ;  Thus  the  coininon  law  sa\s,  *^Clui  injussa 
texpressetl  or  ileclared  ;  nothing  of  «\hic-h  can  j  priiK:i|.i«  b<*lluin  ifeascrit,  dehvliimve  habuerit 
be  found  in  this  case.  |  cxorcitum  cumparavei  it.'*  j^e.     Ami  our  act  of 

To  which  it  is  replie«1,  1.  That  it  is  i;ranteil,  ;  iKiritaiitent.  queen  M.Arv,  explains  the  matter, 
that  neillier  inward  thout^hts  nor  intentions  !  »ix-  *' That  no  man  raise  bands  of  men  of  weir 
unless  some  way  f  xpresaed  or  dt*claretl.  ran  he  '  on  h  ir»'e  or  foot,  with  pistols  and  other  bellieal 
made  criiiiiiul,  anil  fir  less  Irt'asoi-.able  ;  bm  .  anii».  for  daily  or  monthly  wages,  without  s|i«* 
«in  the  other  band,  wlien  the  l«iw  and  acts  of  {  eiul  licence.*' Vc. 

partiameni  docs  sft  down  a  8|M-eilic  palpable  Tuall  which  it  is  answered.  Thnt  it  is  grant* 
deed,  such  ns  rising  and  continuing  in  anus,  ed  hy  tin*  ilrfemlers,  that  rising  and  continuing 
which  is  visibly  an  open  ouvert-aci.  and  re-  •  in  arms,  if  duly  quahtied  to  lie  against  her  ina- 
quires  uo  more  for  the declariii:r  of  the  rebels*  jjesty,  is  undoohletlly  treason:  but  then  is  it 
intention,  save  his  so  rising  and  continiiin!;  in  I  imt  as  tvidi -nt.  that'  all  the  qualiticatitm  that 
arms,  without  having  her  mait'Sf\'H  anthority  the  act  of  pailiament  rc«piireM,  is,  that  tlie 
interponed  ;  what  more  can  lie  ri*<pi>it.il.i'iilier  .'  shiik;  be  done  without  hermajesiy's  authority? 
as  lo  the  o:ivert*act.^ince  the  tact  i:  self  is  truly  S'l  thut  where  the  qualification  i**  mi  plainly 
and  opeidy  such  ;  or  as  to  the  ciMtainty  of  the  '  defiiK  d.  to  require  any  Ian  her,  i»  to  finpose  oa 
parties*  iutention  when  the  law  hath  asi*ertain-  '  the  law.  It  is  true,  that  the  uri  qiiccn  Mary, 
ed  it.  >iz.  hy  the  want  of  authority  ;  which  is  '  speaks  of  raising  of  hauiU  of  nun  of  weir,  aud 
plainlv  the  present  case?  Hut  *i.  It  is  to  be  ;  keeping  them  under  p*fty  ;  ami  the  coinmoa 
adverted,  that  our  old  l&ws  hhelled  np<ni.  do  ;  law  may  also  l.j\e  Mim«-tliint;  nf  that  nature, 
imleed  liear  open  and  notour  rebellion:  as  like-  •  Hut  if  tli«-  act  of  pariiuineii*.  loot,  tliongtit  tat 
ways,  the  levyioc  of  war  against  the  kiii*;  and  sn  fur  to  «iecure  tiic  prero^-:ili  e  as  to  cut  short 
bis  person  and  iroviTumenl :  hut  the<K!  laws  nnd  I'orbi  I  uil  risiu:;  in  aims  wiihoui  her  ma- 
havio*;  lieen  found  very  liable  to  the  very  ex-  •  jes!y'santl!c!-.ty,  umler  ihe  pain  of  treusuu,  is 
ception^  thai  the  defenders  now  m.ike  agaii:>t  '  not  this  |iiunl.iw-,  whlrli  the  d  finders  could 
the  indictmeiit,  when  in  the  year  U'Ol.  liiis  ;  neither  iin^ken.n'^r oiiulit  t«ili;i\etiv.nskrressed? 
eauie  t(»  l»o  e.iiisidend,  and  the  |>arhameiir  ■  The  c:i>e  of  Asaint  i?  itiui-ii  iii>is:e«l  on,  that 
jud<reil  fit  to  ascertain  and  define  the  erit.ie  of  it  wa-;  n"i  t'onmi  n*  Ik'  .i  tri-us*i;i&iih*  rising,  un- 
trea*mn.  so  as  etery  man  mi:;bi  mo<t  p'.unly  i.><  ih*  e  had  been  nnrc  lli:in  an  hundied  mea 
uiiderHiauti  it,  aud  thai  there  could  l>«  no  place  cnventtl.  auil  niusu*red  uie'ercoionrs  and  pay. 
liir  an>  of  the  former  e%ahions:  the  aoi  itf  j»ar-  '  l\'M.  1.  A  praciiek  cam:  u  ehaiiife  the  I  »w.  g. 
Iiament  CiMules4*eiids  ii|i«in  ti*>'ii^  ant  eontiuu- > 'In.  rt'a<.in  of  lit  it  prn-'iick  is  iniuift-st,  viz. 
ing  in  arms,  as  the  very  <»;»en  ami  o.i»c'ri-urt  ;  That  Avs>oi\<<  e.i>.iioiMii.:i   wu'*  eoiere«l    with 

•)  «%  as  eertaiitly 
and  therefore  ttie 


requisiie  lo  tlie  crime;'  and   wiilial  fixes  the  .  another  colon r  ur..l  pi'o:e\!.  aici 
titMsgiiable  iutention  upou  thLS  uue  qualiltca-  I  uotagau2sttbe  goieruiueut;  an< 
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nid  qnalificttions  were  required,  which  doth 
no  ways  hold  in  this  case. 

For  to  deal  plainly,  and  to  out  off  all  the  de- 
fenders' gproundless  pretexts,  that  they  were 
only  innocently  convened,  that  they  had  no 
arms,  but  such  as  are  ordinary,  and  allowed  to 
l^tlemen  in  their  trarelling ;  that  they  were 
only  a  small  number  of  friends  and  neighboors 
for  their  diversion  and  recreation :  that  they 
had  no  correspondence  with  the  invaders, 
though  their  meeting  and  travelltng  together 
happened  about  that  time:  andlast^,  that  if 
they  should  be  overtaken  on  the  fact  and  deed 
Ubelled  against  them,  none  could  be  in  safety 
to  travel  with  arms,  even  in  the  smallest  com- 
pany* 

To  all  this  it  is  answered,  1.  For  all  that  the 
defenders  have  alledged  or  can  alledge  for  ex- 
cuse, yet  their  meeting  and  marching  in  arms, 
at  the  time  and  manner  that  they  did,  is  s^ene- 
rally  under  this  prejudge  by  all  that  ever  heard 
H,  that  it  was  at  least  the  height  of  folly,  and 
had  the  worst  of  appearances. 

But  S.  If  the  defenders  would  have  the 
deed  to.  be  considered  with  aJl  its  circumstances, 
it  is  not  dedined.  Now  as  to  the  deed  itself, 
it  is  o|»en  and  palpable,  viz.  rising  and  conti- 
nninff  in  arms.  4.  It  has  all  the  qualification 
thai  law  requires  to  make  it  criminal,  viz. 
That  it  was  without  her  majesty's  authority 
Mng  interponed.  But  3.  Admit  of  all  tHe 
einmmstances  that  the  defenders  can  alledge 
ihr  alleviating,  are  they  not  only  bare  suppo- 
aitioD  and  question  P  What  if  they  meet  by 
lencounter  r  What  if  they  met  for  diversion? 
Are  not  such  meetings  ordinary  P  And  what 
was  acted  by  them  against  the  government  P 
All  which  do  not  import  so  much  as  one  posi- 
tive colourable  excuse.  Whereas  to  consider 
the  deed  certainly  condemned  in  law  on  the 
other  side,  with  its  undeniable  circumstances, 
vis.  That  the  defenders  left  their  own  houses, 
lutving  no  just  occasion  to  mvite  them  abroad : 
that  tbev  met  in  such  a  company  as  perhaps 
nil  of  them  never  met  before ;  that  they  met 
well  mounted,  and  with  swords  and  pistols  of 
all  sorts,  better  appointed  than  most  men  that 
^  to  war ;  that  tnev  were  thus  well  mounted 
and  armed,  beyond  what  the  law  and  act  of 
parhament  1693,  allows  to  men  of  their  fiekshion, 
there  being  none  of  them  qualified  to  the  ^ 
▼ernment;  that  all  this  happened  when  the  in- 
▼asion  was  generally  known,  and  just  upon 
•ur  coast :  that  they  marched  backward  and 
forwsrd  for  several  days  and  niffhts,  as  it  were 
hovering  in  expectation  of  what  they  looked 
nfter :  that  they  did  not  at  all  dissolve  and  go 
home,  until  their  hope  of  the  invasion  was  lost ; 
and  that  since  several  of  them  have  absconded. 
Can  any  man  lay  and  reflect  upon  these  thingrs 
to^fether,  but  he  must  say,  that  besides  their 
bang  clearly  guilty  in  the  terms  of  law  as 
having  risen  and  continued  in  arms  without 
her  muesty 's  authority,  which  in  the  construc- 
tion of  law  is  to  levy  war  against  her  majesty, 
their  intention  was  as  treasonable  as  the  law 
ptesomes:  so  that  opon  the  whole,  this  jodg- 
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ment  may  be  both  rii^hteoosly  and  safely 
passed  in  this  matter,  viz.  That  their  rising 
and  continuing  in  arms  at  the  time  and  in  the 
manner,  and  with  the  other  circumstances 
Kbelled,  without  her  majesty's  authority  first 
interponed,  was  treason,  unless  they  could  ex- 
culpate, by  at  least  some  colourable  or  proba- 
ble pretext,  which  they  never  can  prove,  or 
80  much  as  alledf^. 

Nor  could  a  judgment  of  this  nature  so 
ck^y  founded,  be  oifthe  least  ill  consequence 
or  inconvenience,  since!  every  ordinary  meeting 
bears  its  own  excuse ;  nor  can  indeed  a  Utwfin 
meeting  of  this  sort  be  ibund  without  excuse. 
And  further,  it  would  secure  the  government, 
accordinff  to  the  true  intention  of  the  law, 
against  3l  suspicious  and  evil  designs  and  at- 
tempts in  time  coming. 

Tne  defenders  object,  that  the  indictment 
doth  not  libel  relevantly,  as  to  the  point  of  cor- 
respondence with  the  mvaders ;  which  should 
be  qualified  by  a  condescendance  on  the  par- 
ticular acts  of  correspondence ;  and,  as  the 
common  law  exproses  it,  that  "  Hostibua 
nuncium  literasve  miserunt,  sig^umve  dede- 
runt,  feceruntque  dole  male  quo  hostes  oonsilio 
juventur." 

JTo  which  it  is  answered ;  If  correspondence 
with  invaders  had  been  the  principal  crima 
libelled,  the  defenders  might  have  contended 
for  such  a  condescendance  *  quo  mode'  they 
corresponded:  but  when  the  correspondencn 
is  only  libdled,  vis.  an  open  and  real  corre- 
sponcfence,  by  their  rising  at  the  same  time  in 
arms  without  authority,  that  a  foreign  enemy 
was  actually  iuTading:  this  real  correspon- 
dence, or  this  correspondence  *  in  re  ipsa,'  is 
more  than  sufficient  to  make  out  the  presump- 
tion of  law ;  viz.  That  their  rising  and  con- 
tinuing in  arms  without  authority,  was  plainly 
against  authority.  If  at  the  time  of  the  in- 
vasion, some  hundreds  of  disaffected  persona 
had  got  together  in  arms ;  would  it  have  been 
doubted,  but  that  their  getting  together  at 'that 
time  in  arms,  without  her  majesty's  authority, 
was  really  to  correspond  with  the  invaders,  and 
to  countenance  and  encourage  them  in  their 
invasion  P  If  then  all  the  difference  be,  that 
the  detenders  did  convene  in  a  smaller  number  ; 
it  only  remains  to  be  considered,  that  the  act 
of  parlinnent  doth  expressly  declare  against 
any  number,  their  rismg  and  continuing  in 
arms  %rithout  authority ;  and  that  the  same  is 
treasonable ;  which  fully  reaches  the  number 
libelled. 

As  to  what  is  added,  of  their  being  so  small 
a  number,  and  only  armed  in  the  ordinary 
manner  accustomed  by  gentlemen  travellers ; 
it  is  already  answered ;  and  withal  it  is  cer- 
tain, that  the  greatest  mischiefi  naay  have  their 
rise  from  small  beginnings.  And  as  for  the 
defenders,  they  were  venr  early  in  their  ap- 
pearance, and  visibly  did  what  in  them  lay, 
both  to  encourage  the  invaders,  and  to  raise 
an  insurrection  in  the  country:  and  it  was 
only  the  goodness  of  God,  and  her  majesty's 
v^fdant  conduct,  that  cut  off  both  their  further 
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ho|>e8«  and  the  increasing  of  their  numberi ; 
which  migbl  ha?e  been  infallibly  expected,  it' 
Ibe  invasion  had  succeeded. 

The  defenders  take  notice  of  that  part  of  the 
indictoaent,  which  alledges,  that  they  did 
fipenly  drink  the  good  hodth  of  their  master, 
who  could  be  none  else  but  the  Pretender; 
which  they  alledsfc  is  noways  relevant  to  infer 
the  conclusion  ofthe  libel. 

To  which  it  is  answered,  That  the  foresaid 
drinking  having  been  only  mentioned  in  the 
libel  for  a  further  illustration  of  the  defenders* 
intentions,  it  is  granted,  that  per  m  it  is  not  re- 
levant to  infer  a  crime.  But,  2.  Being  joined 
with  the  other  circumstances  above-mentioned, 
even  in  its  doubtful  sense,  it  cannot  be  denied 
to  import  a  further  discovery  of  these  (^ntle- 
men*s  intentions,  in  appearing  and  continuing 
in  arms  viithout  authority ;  (which  in  eflect)  is 
Che  principal  crime  sufficiently  declared  by  the 
act  of  |Mirliament  itself,  though  it  were  not 
mdminicuiate  by  this  and  tl^e  other  circum- 
•taaces  above-mentioned. 

The  defenders  go  ou  to  resume  and  answer 
the  charge  brought  against  them;  but  the 
whole  of  the  matter  being  above  abundantly 
riearetl,  it  may  suffice  to  notice,  that  they  still 
insist,  that  the  rising  in  arms  libelled  without 
authority,  is  but  genersl,  and  so  could  not 
infer  the  crime  of  treason,  unless  more  parti- 
cularly qualified :  whereas  it  b  certain  that 
the  rising  in  arms  is  a  specific  act ;  and  of  the 
which,  if  libelled  circumstantiatdy  as  to  time 
and  place,  as  it  here  is,  makes  a  most  parti- 
cular libel .  ami  for  qualifying  the  intention  of 
the  act,  and  of  the  risers,  all  that  the  law  re- 
quires, is,  tliat  the  rising  and  continuing  in 
arms,  be  without  her  majesty's  authority  first 
interponed  ;  which,  in  the  construction  of*  law, 
is  to  levy  war  against  her  majesty. 

The  defendm  alledge,  that  to  libel  rising 
in  arms  in  general,  is  no  better  than  to  libel 
iDurder  in  general :  but  if  murder  be  libelled 
circumstantiately,  as  to  the  perton  murdered, 
and  the  time  and  place,  the  libel  is  no  doubt 
particular  and  relevant,  without  any  further 
qualification.  What  then  should  hinder,  nihy 
rising  and  continuing  in  arms  circumstantiately 
libel^  as  to  time  and  place,  and  plainly  qua- 
lified as  the  law  requires  (viz.  without  her 
nuyesty's  autlioriiy)  should  not  also  be  a  par- 
ticular and  relevant  libel  of  treason  ? 

But  the  defenders  say,  that  by  such  a  libel 
they  are  deprived  of  the  benefit  of  exculpa- 
tion. But  this  is  wholly  groundless  ;  it  having 
been  often  said,  that  if  the  defenders  can  hot 
qualify  any  probable  pretext  for  their  rising 
and  continuing  in  arms  without  autlioriiy,  to 
take  off  the  presumption  of  the  law,  it  should 
be  admitted :  but  when  they  can  qualify  no 
pretext,  nor  can  assign  the  least  probable  cause 
for  their  rising  and  continuing  iu  arms  as  they 
did,  except  it  uas  to  connienance  invaders,  or 
to  raise  insurrections  within  the  country  ;  how 
is  it  |>ossible,  that  this  their  rising  in  amis 
without  authority,  as  is  libelled,  should  not  be 
tfeaaou?  Mor  is  there  any  thing  here  left  to 
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the  judgment  of  the  aMiie,  aave  notl  pWs 
and  palpable  matter  of  fact ;  vix.  That  the  d»* 
fenders  rose,  and  continued  in  arms  \  whkh 
being  qualified  as  the  law  reqoirea,  vis.  nn 
it  was  without  her  majesty's  autbocity,  it  ina* 
vitably  presumes  the  treasonable 
which  being  furtiier  joined  with  the 
stances  mentioned  in  the  indictment, 
but  evince  to  all  men,  that  the  rising  and 
tinning  iu  avins  without  authority,  and  in  the 
circumstanoei  above-mentioned,  wns  an  eaiei^ 
act  of  rebellion  ;  specially  when  nothing  ia»rar 
can  be  addooed,  to  give  it  a  mere  pfobsUe  in^ 
terpffetation. 

The  defendeis  insist  much,  that  they  wov 
not  *  versantes  in  ilhcito ;'  that  they  only  went 
out  for  diversion,  or  busincaa,  with  their  wdi- 
nary  arms  and  servants :  but  what  can  bnnMin 
*'  illicitum,'  than  to  rise  and  continoe  in  anna 
without  authority ;  the  very  deed  forbid  hf 
the  law  as  treasonable  ?  And  what  need  of  any 
farther  qualifications  of  their  intantion,  ainon 
the  law  makes  withoat  authority  to  be  aofi* 
cient  ?  And  the  indictment  doth  alto  snperadd 
most  pregnant  drcumstaaeea,  to  verify  iWr 
ill  intention ;  which  are  not  so  nneh  as  oAsrad 
to  be  cavilled,  except  by.  What  if  thia  ?  er^ 
What  if  that  ?  whkh  plainly  signify  nolhinf. 

The  detienderB  seem  to  insinuate,  that  thcj 
did  not  so  much  as  know  there  wns  an  im 
fleet  upon  our  oeast :  but  It  is  so 
at   that   time  the   invasioo  wai 
known,  and  likewise  signified  by  a 
tion,  that  this  alledgeance  is  manifestly 
genuous. 

But  the  defcndera  further  aHedge  «te^  thai 
rising  and  continaing  in  aims  aa  tmry  did,  wm 
suspicious ;  yet  suspMsioaa  cannot  found  « iibil 
of  treason.  But  ihe  defenders  advert-  nat^ 
that  it  is  not  matter  of  sospicien  that  is  aljectndg- 
far  less  their  trarelling  with  their  ardinmy 
horses,  arms,  and  equipage,  as  formerly  tha^ 
were  wont ;  but  plainly  that  at  such  a  tiiB% 
when  the  country  was  openly  invaded  by  n 
foreign  and  most  formidabte  enemy,  they,  De» 
ing  never  quaUfied  to  the  government,  aboidd 
have  run  together  in  arma  withoat  her  an* 
jesty's  authority :  which  is  aH  that  the  law  re>- 

?|uires  to  make  them  guilty,  and  which,  in  ei^ 
ect  with  the  other  circumstances  libeUed,  de> 
darea  their  treaaonable  intentiona  to  a  denum- 
stration. 

The  defendars  say,  that  their  case  difieiw 
from  Caldwars :  But  albeit  they  may  raiy  in 
some  circumstances,  yet  it  is  certain,  that  aa  to 
the  main,  CaMwal  and  his  complices  were 
found  guilty  of  treaaon,only  for  their  raising  ef 
about  thirty  or  forty,  and  continuing  in  arma 
without  authority,  when  there  was  another 
party  in  the  country  engaged  in  an  open  inanr- 
rection.  ISo  that  the  defenders  have  in  like 
manner  risen  and  continued  in  arms  without 
authority,  when  there  was  a  far  more  dreadful 
enemy  imminent  u|)on  our  coast,  cannot  but 
fall  linder  the  same  construction.  And  that 
Caldwal's  process  and  doom  was  afterwards  re^ 
duoed,  sigufiea nothing;  aince it  waa reduced* 
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le  defenden  ilo  ibo  endekTonr  to  take  .off 
iriiBt  wasa11edg«d  fram  Ibe  ict  of  parliament, 
lint  erea  tbe  •ttempt  and  '  conatiu'  in  this 
cue  Is  condemned,  by  tdling  tu,  thai  this 
*  eomtos'  doth  also  reqnire  an  DnreTt'ttct 
Bat  tito,  it  be  Ml ;  what  more  ourert-act  can 
be  reooired,  than  open  riiiQ^  Id  arroiF  And 
vliU  doubt  can  there  be  of  the  iotentioD  anil 
'  de^fii,  when  both  the  act  of  paiiiameat,  and 
tba  other  circamMancei  of  tbe  deed,  dq  so  fully 
dMr  it  ?  And  iherefbiv  it  is  in  *ain  to  notice 
cither  CaMtral'a  caie,  wherein  there  wan  in- 
deed no  sentence ;  or  yet  Balmerino's  ease, 
where  the  oatert  act  nas  thou^t  to  be  doubt- 
fiil ;  when  the  rising  and  continuing'  in  arms 
ia,  in  this  case,  an  act  both  onvert  in  itself, 
ud  eipressly  defined  to  be  such  by  the  act  of 
pulianteDt 

Tbe  defendera  are  at  aume  pains  to  make  it 
bdiered.  That  the  libelling  of  art  and  part  can- 
not Mntain  tkb  indictownt.  Bnt,!.  TheAd- 
'Voeate  adheres  to  bia  indictment,  as  libdled 
and  qudifled  with  art  and  part.  S.  Thoaj^b 
aitavd  partbelibeUed,andtbeactof  parlia- 
UMBt  makes  it  a  anpplement  for  relerancy  in 
ill  cases  ;  yet  her  n^eaty's  adTocate  finds  no 
Hoetsity  to  enter  further  into  that  debate,  than 
tB  ftdtwre  as  abore ;  seeing'  that  bia  indictment 
b  finioded  on  clear  law,  and  that  be  as  clearly 
sobanmes  intbetermsof  law;  tIz.  Tbe  rising 
•nd  continaiiig  b  arms  without  her  m^eaty's 
•ntboritf  iaterpeeed  ;  the  levying  of  war,  and 
taking  np  arms  aeainst  her  majesty,  and  open 
mnc^onding  wiui  her  majcstv's  enemies,  and 
Wt  iniaders ;  and  that  not  only  by  the  abore- 
BMOtioned  real  correspmidence,  but  eren  by 
•PtietDg  Ibem  otherways  to  innde,  as  shall  tie 
■nren,  ifneedfiil.  All  which  are  too  msni- 
nstly  acta  and  deeds  of  rebdlion,  to  need  the 
CMMlnictiTe  support  of  art  and  part,  further  than 
that  actor  art  aikd  part,  are  perpetnally  con- 
Baoted  togatber. 

And  tnerefiwe,  upon  Uie  whole,  trince,  as 
bUh  been  said,  ttie  conntry  was  (at  tbe  time 
libdled)  in  tbe  most  imminent  hazard  oT  a  most 
devtmcii*einTaaion;  and  thu  at  that  rery  time, 
tbe  defenders,  to  the  great  anrprize  and  as* 
tonishment  of  all  her  majesty's  good  sulgects, 
did  flee  oat  in  anus,  and  coQTene  and  march, 
and  troop  ti^ether  in  arms,  without  her  ma- 


jetty's  anthoritv,  which  in  law  is  suffidenl 

nutbat, with  tne other agrrarating and  moat 

xs,at>OTe libelled,  which 


were  not  oBered  to  be  taken  off  with  any  i 
tknal  or  pnbaUe  pretext ;    It  appears  to  pb 
irtdwnt  question,  "Hiat  the  defenders  tUl  under 
all  the  conclusioDS  of  the  libel,  and  ought  to 
be  made  liable  in  the  ptuns  thereof. — In  respect 


Cdiu  JurncuMA  S.  D.  N.  lU^inB,  tenta  in 
noTo  Sesaionis.  Dono  Buijp  do  Edin> 
•bntgh,  Vigesiiiiir  atcimilo  Die  Henif  No- 
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vembris,  Millesitno  Seplingentesirao  Oc- 
taro;  per  Nobilem  et  I^itcntem  Comileroi 
Oeorgium  Coraitem  de  Cromertie,  &c. 
JuBticiarium  Oeneralcm,  et  Honoral>iks 
Tiros  Adaaiom  Cockburn  de  Ormistoun, 
JusticJarium  Clericum  ;  Dominoa  Joan- 
nem  Lander  da  PouotBinhsll,  Gutielmum 
Anstmther  de  eodem,  et  Oitbertiim  Eliot 
de  Minto  ;  Magislrum  Robertum  Sleuart 
de  Tillteoutrie,  et  Magistrum  Jacohum 
Erakine  de  GraofTe;  Commissi onarioi 
Jusliciarii  Dict.S.  D.  N.  Reguis, 
Curia  legitirofe  affirmata. 

Jamei  Stirling,  of  Keir. 

ArthibaU  Seofan,  of  Tonch. 

Aixhibald  Sttrling,  of  Carden. 

Charlei  SCiriimg,  ot'  Kippendarie ;  and 

Patrick  EdmMtton,  of  Newtown. 

Indicted  and  accused  at  the  instance  of  mr 
James  Stanart,  her  majesty's  Advocate,  and  as 
baring  special  warrant  for  that  effect,  for  the 
orimeof  treason  and  lese.majesty,  in  manner 
mentioned  in  the  indictment  rKsed  against 
them  thereanent. 

Furtuen. — Sir  James  Slenart,  her  majes- 

K's  Adrocate. — Sir  Waller  Pringle,  and  sir 
rancis  Grant,  Adrncates.    '' 

Procuratori  in  Defence.—^  Patrick  Bome, 
sir  David  Forbes,  sir  James  Steusrt,  Hr.  Alex- 
ander Hacleod,  Mr.  James  Graham,  Hr. 
Waller  Steua^^  Mr.  John  Elphlitfston,  Hr. 
Colin  Mackenzie,  Mr.  Cbailea  Co^lNim,  and 
Mr,  David  Lauder,  Advocates. 

The  Lords  Jnstice-General,  Justice- Clerk, 
and  Commisqiona*  trfJostkaaiy, having  cann- 
derod  the  indKtment  at  her  mqesty's  Advocate's 
inslance,'agBiDSt  James  Stiriing,  or  Koir;  AnUii- 
bald  Seaton,  of  Touch  ;  Archibald  Stiifiog,  of 
Carden  ;CharIea8drlitw,  of  Kif^endavie;  and 
Patrick  EdmonMon,ofNewtawnipannelStwith 
the  foregoing  debate  thereon :  They  find,  the 
said  panneb,  their  rising  and  eontinoing  in 
anns  without  her  majesty's  authority,  and  ac- 
tually coiretponding  with  an  open  enemy  upon 
the  Doast.  ready  to  invade  this  part  of  Great 
Britain  called  Scotland,  relevant  to  infer  the 
pains  of  treason  libelled  against  the  panndi ; 
and  repel  tbe  whole  defbn^  proponed  for  the 
pannels,  and  remit  tbe  whole  to  tbeknoiricdge 


Sic  SubicrMtur, 


Cbokbbtie,  1.  P.  D. 


Tbe  said  Lords,  for  several  causes  and  consi- 
derations, continued  the  dyet  of  the  said  cause 
till  three  a-clock  in  the  aflemooo ;  and  or- 
dained assizers  and  witnesses  to  attend  then, 
ilk  person , under  the  pain  of  100  merits,  and 
the  panneb  to  be  carried  back  to  priaoa. 

Pint  Meridiem. 
Cintu  JiwnciABii  S.  D.  N,  Reginee,  tenia  ia 
novo  Sessioms  Porno  Burgide  Edinbnigh, 
VigesimD  secundo  Die  Meniis  Novem{^, 
Mmestmo  Septingentesimo  Octavo;  per 
HaMIom  at  Potantom  Comiten,  Geor- 
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^Mi>ii  I  «*!«««!«  «ti . I,- I  iiMMiiiu.  \»*     Jii«ii  Aiiil  ilui  III' v^w   no  oiliiT%r«apoos  bal  »^ 

\^k^%^^^^%%  \\»,  %,}'%%% *i  il.  I V iiti*(.'it  I,  .lii»ii  iiifttuix  I«hIi;« «l  m  hi>  bouM' ;  l-u:  lii^  i^<- 

i««>kti«««|  I.. .%««.««    iVmiiux*  l.^»iti«.  Ill  I  Aki  «  4ul«  .ir»l   Ilum*!*    I«»ti;;t»l    »U    tX'iUUK'a  >: 

^.   ,1,    I  .'.I..!  *  .«|i«u   i.ti'i.  I.uiitii  \it%i<%i  lk-|NHi«-%.  iliAi  lu-  \\A  IK4  ht^r  my  ct  i^ 


»    *  * 

*   ■  •   V         V  . »  %  «  ••v%« 
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Jwr  High  Treason* 


A.  D.  1708. 
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to  apprehend  him  and  \m  horaea,  oocaaioned 
bis  f^ng  away  with  his  boraea;  and  that 
Touch  was  witiGi  him  diat  moniingy  and  went 
aloDff  with  him  to  Dankeld,  and  that  thev  met 
Canfeu  and  Kippeadavie  at  the  bridge  of  Tnrk ; 
and  that  Newtoan  came  there  that  night,  and 
from  thence  went  idl  to  Loch^am ;  depones,  he 
heard  them  speak  nothing  of  ike  pretended 
prinoe  of  Wales,  or  of  the  invasion  then  in- 
tended; and  that  Kdr,  Carden  and  Tonch, 
came  home  together  from  Duokeld ;  and  that 
to  the  best  of  the  deponent's  memory,  it  was 
CD  the  3dd  of  March  that  tbey  wereat  Dunkeld, 
and  that  he  knowa  not  what  was  the  occasion 
of  their  parting ;  and  depones,  that  it  was  on 
the  seventeenth  of  that  month  that  they  went 
from  Reir;  and  depones,  that  Carden  and 
NewtoWn  bad  neither  sword  nor  pistol  that  he 
saw,  and  that  none  of  his  servants  had  either 
pistol  or  sword,  except  Reir's  man,  who  had  a 
sword;  and  depones,  that  Touch's  brother, 
who  was  in  company,  had  neither  sword  nor 
pistol  that  the  deponent  saw.  Coata  scteatM 
patet.  And  this  u  the  troth,  as  he  shall  answer 
to  God.  And  depones  he  cannot  write. 
Sic  SuUcribitur^  Crombbtib. 

Peter  WiltoHj  servant  to  the  laird  of  Keir, 
aged  thirty  jrears,  or  thereby,  fo/ufiif ,  solemnly 
swor#,  parge4  of  purtial  ooonsel,  examined 
upon  the  libel,  and  mterrogate,  draones,  That 
aooat  the  seventeenth  day  of  MuA  last,  SLeir, 
accompanied  with  Tondi  and  his  brother,  and 
others,  to  the  nnmber  of  Ave  horses,  came 
from  Reir,  and  were  that  night  at  the  bridge  of 
Tork,  where  Cahles  and  Kippendavie  met 
them,  and  went  all  of  them  next  day  to  Ap« 
pinadove,  where  one  Mr.  Hay  met  them ;  de- 
pones, that  the  occasion  of  Keir's  goinff  from 
nis  bouse,  was  the  apprehensions  be  bad  of 
being  seixed  with  bis  norses  by  the  forces  then 
lying  at  l^irling,  as  he  beard.  Being  interro- 
gate, if  he  heard  the  pannel  speak  any  thing 
concerning  the  government,  the  pnnce  of 
Wales,  and  the  intended  invasion,  depones 
negative;  but  that  tliey  heard  that  admiral 
Bing  had  chased  the  French  fleet  off  the  coast, 
before  tbey  went  from  Keir;  depones,  that 
several  of  them  had  swords  and  pistols,  but 
cannot  be  positive  whether  Carden  and  Touch's 
brother  bad  any  or  not ;  or  if  any  of  the  other 
servants  had  anv,  except  the  deponent  himself; 
and  that  tbey  had  no  other  weapons  that  he 
saw;  and  depones,  that  it  was  at  Locbeam, 
and  not  at  Appioadove,  that  Mr.  Hay  met 
them.  Causa  scientia  patet.  And  this  is  the 
truth,  as  he  shall  answer  to  God. 

Sic  Subscribiturf  Patrick  Wilson. 

Crombbtis. 


The  Lords  Justice-General,  Justice  Clerk, 
and  Commissioners  of  Justiciary,  ordam  the 
assize  presently  to  inclose,  and  to  retura  their 
veidict  to-morrow  at  twdve  a-clock,  in  the 
High  Council-house,  and  the  haill  fifteen  as- 
sizers to  be  present,  each  of  them  under  tha 
pain  of  two  hundred  meriu. 

Curia  Justicuru  S.  D.  N.  Regina,  Tenta 
in  Praetorio  Burg^  de  Edinburffn,  Viffesimo 
tertio  Die  Mensis  Novembns,  Millesimo 
Septingentesimo  Octavo,  per  Nobilem  et 
potentem,  Comitem  Geoqi^um  Comitem 
de  Cromertie,  Sec.  Justicianum  Generalem, 
et  Honorabiles  Viros  Adamum  Cockburna 
de  Ormistoun,  Justidarium  Clericum; 
Dominos  Joaqnem  Lauder  de  Fountain- 
ball,  Gulielmum  Anstruther  de  eodem,  eC 
Gilbertum  Eliot  de  Minto,  et  Magistnim 
Jaoobum  Erskine  de  Grange,  Commis- 
sionarios  Justiciarii  Diet  S.  D.  N.  Reginsk 

Curia  legitime  affirmata. 

The  said  day,  the  persons  who  passed  upon 
the  Assize  of  James  Stirling,  of  Reir,  and  others, 
returned  theur  Verdict  in  presence  of  the  said 
LordS|  whereof  the  tenor  rollows. 

Bdinbubgh,  SSd  Nofoember^  1708. 

The  above  Assize  having  indoaed,  did  cboiaa 
mx  James  Fleeming  of  RiUhoby res  their  chan- 
cellor, and  GilbOTt  CampbeQ,  merchant  in 
Edmbufgh,  to  be  their  clerk.  And  havhifp 
oon^ered  the  indictment  pursued  at  her  ma* 
jesty's  Advocate's  instance,  as  having  apedal 
warrant  fhmi  her  mmeity  lor  that  eflact,  agaiBSt 
James  Stirling  of  Reir,  Archibald  SeatoU'  of 
Touch,  Archibald  Stirling  of  Garden,  Cbarlea 
Stirling  of  Rippeodavie,  and  Patrick  Edmonaloii 
of  Newtown,  tor  the  crime  of  tieaaon  and  leaa- 
majesty,  with  the  debate  thereupon,  the  Lords 
Justice-General,  Justice -Clerk,  and  Commis- 
sioners of  Justiciary  their  Interlo^tor  pro- 
nounced thereupon,  and  Depositiona  of  the  wit- 
nesses adduced,  they  all  in  one  voice  find  the 
libel  not  proven.  In  witness  whereof  (written 
by  the  said  Gilbert  Campbell)  these  presents 
are  subscribed  by  our  said  chancellor  and 
clerk,  day  and  date  aforesaid. 

Sic  Sultcribiturf  Jambs  Flbeming. 

GiLB.  Campbell^  Clerk. 

After  opening  and  reading  of  which  Verdict 
of  Assize,  the  Lords  Justice- General,  Justice 
Clerk,  and  Commissioners  of  Justiciary,  as- 
soilzied the  panoels,  and  dismissed  them  from 
the  bar:  Whereupon  they  took  instruments. 

Sic  Snhscribiturf        Crombrtib,  I.  P.  D. 
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BRRATUM  BT  ADDENDA. 

P.  469,  1.  S4, /or  Detegitet,  wkotild  k&ve  heem  Maid  Arcbbishop. 

*  P.  1900,  to  tk€  wfordt^  **  At  hit  return  he  was  amihbMl  at  omrt  for  hciog  loo  Btreifal,*'  U 
should  Anoe  hecH  aouf,  by  My  rf  Noic^  Tindal  writes  to  the  eaoM  effect.  See,  aleo,  ?el.  11, 
p.  SOS,  vol.  13,  p.  198,  ofthisCoUeclioD. 

P.  1095,  Ai  tlkendcfikM  txirmctfrcm  IWbl  skamld  bt  added  the  /bUaenng  cheerwatim  :— 
liuidtl  11  not  qoite  oorreet.    BeetheOMMerGiegg,  pp.lS7S.  19M»ot'thitVeiii 
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